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PREEMPTION CHOICE

This book examines the theory, law, and reality of preemption choice. The Con-
stitution’s federalist structures protect states’ sovereignty but also create a powerful
federal government that can preempt and thereby displace the authority of state
and local governments and courts to respond to a social challenge. Despite this
preemptive power, Congress and agencies have seldom preempted state power.
Instead, they typically have embraced concurrent, overlapping power. Recent
legislative, agency, and court actions, however, reveal a newly aggressive use of
federal preemption, sometimes even preempting more protective state law.

Preemption choice fundamentally involves issues of institutional choice and
regulatory design: should federal actors displace or work in conjunction with other
legal institutions? This book moves logically through each preemption choice
step, ranging from underlying theory to constitutional history, to preemption
doctrine, to assessment of when preemptive regimes make sense and when state
regulation and common law should retain latitude for dynamism and innovation.

William W. Buzbee is a Professor of Law at Emory University School of Law and
Director of the Emory Environmental and Natural Resources Law Program. He is
a co-author of Environmental Protection: Law and Policy, fifth edition (2007). He
has published widely on issues of regulatory federalism, environmental law, and
administrative law, and three of his articles have appeared in collections of the ten
best articles published in their year regarding environmental or land-use law. He
has also testified before congressional committees regarding issues of federalism
and environmental regulation. Prior to becoming an academic, he practiced
public-interest and private-sector law in New York City.
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Introduction

William W. Buzbee

Debates over the federal government’s preemption power rage in the courts,
in Congress, before agencies, and in the world of scholarship. Much of this
debate has been prompted by unusually aggressive assertions of preemption
power by federal agencies starting about 2006, but several major legislative
battles have also involved preemption choice. The Supreme Court has also
been on a preemption roll, hearing an unusually large number of preemption
cases.

Little debate is possible over the basic parameters of federal preemption
power – under the U.S. Constitution’s Supremacy Clause, federal law reigns
supreme and hence preempts any conflicting law or law that federal legisla-
tion deems preempted. A few Supreme Court cases in the 1990s reasserted
judicial scrutiny of federal assertions of legislative power, while others
strengthened state claims of sovereign immunity and protection from federal
meddling. Nevertheless, seldom will preemption debates turn on underlying
constitutional questions of federal power.

Instead, preemption debates tend to concern three basic questions. The first
is political: should the federal government act to preempt, and thereby dis-
place or nullify, regulatory turf that might otherwise be shared with state or
local law, be it statutory or common law in origin? The second is interpretive:
has a federal act actually preempted the laws or legal activities of these other
actors? A fairly vast literature focuses on the third facet of preemption debates,
parsing the vagaries of the Supreme Court’s doctrinal expositions regarding
preemption. This scholarship is critical and invaluable, given the Supreme
Court’s increasingly frequent acceptance of cases involving preemption
issues. The Court’s sometimes befuddling disjuncture between stated doc-
trine and actually applied frameworks further explains the need for scholar-
ship examining Supreme Court preemption doctrine. This book contains
several chapters that further illuminate this body of ever-developing law.
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This book, however, is unusual in its rich focus on the antecedent political
and regulatory choice of whether to preempt. The Supreme Court’s pre-
emption cases follow often-heated political battles about preemption choice,
typically arising in both legislative and regulatory settings. Political preemp-
tion choice thus involves legislators and federal agencies, as well as inter-
pretations and policy goals manifested by state actors asserting their own
views about retained regulatory power. And in cases where the antecedent
political choice is unclear, or facts about the existence of a regulatory con-
flict are close, courts and sometimes agencies too must make preemption
choices.

The question of preemption thus fundamentally involves a question of
regulatory design and institutional choice. Should a social challenge be
handled exclusively by federal law, perhaps by a single regulator? Or would
that regulatory challenge be better addressed by leaving it to state and local
law, be it statutory or common law, or allowing federal, state, and local
regulation? Despite the often ‘‘state versus federal’’ nature of federalism and
preemption discourse, the actual political preemption choice seldom requires
preemption. Instead, regulatory schemes typically embrace overlapping,
shared, and often-intertwined jurisdiction. Federal, state, and local govern-
ments all retain roles, as do courts at all three levels. Furthermore, both
positive law (in the form of statutes and regulations) and common law turfs
are typically preserved by federal law. Outright federal legislative preemption
displacing state and local jurisdiction is a rarity, and explicit displacement of
common law regimes is an almost nonexistent statutory choice if federal law
does not create its own substitute compensatory regime.

Despite the prevalence of political embrace of federal-state overlap, courts
and litigators, and partisans in legislative and regulatory venues, often argue
for the elimination of this overlap. They oppose the inherently multilayered
law that is the political norm. Perhaps surprisingly, despite the dominant
political choice not to preempt, normative arguments in favor of preemption
are far more developed than countervailing views justifying the prevalent
nonpreemption choice. The arguments for preemption are most often rooted
in a preference for less law and regulation, or at least more uniform, certain,
and stable law, and frequently a linked goal of facilitating thriving markets and
industry. Certainly pro-preemption arguments before legislatures, agencies,
and courts are overwhelmingly articulated by industry. In contrast, those
protected by regulation or advocating protection of the environment or a
low-risk world tend to argue for the partial preemption of minimal federal
protections, or floors. With federal floors, states retain latitude to enact non-
conflicting positive law and litigants can continue to seek relief in court

2 William W. Buzbee



through common law regimes. State law merely has to be at least as protective
as federal law.

This book looks at preemption choice from all perspectives but is especially
valuable in filling a gap in the normative arguments regarding preemption.
Virtually all chapters in this book contribute to the development of normative
arguments against preemption by using theoretical, legal, and historical anal-
ysis to explore the logic behind the long dominant choice of retention of
federal, state, local, and common law regulatory power. These normative
arguments against preemption should be given greater weight, not only in
legislative and regulatory settings but also when courts have to resolve tough
statutory interpretation puzzles or need to assess whether some result of state
law poses an insuperable conflict or obstacle to federal law. If a desire for
uniformity and stability are the only values weighed on the scale, then pre-
emption may too readily be found. Actual statutory texts usually do not favor
preemption. Some laws do not command preemption but leave open the
possibility of more particularized claims or conflicts requiring federal pre-
emption. In those uncertain preemption settings, normative arguments for
and against preemption are of great importance.

This book offers a diverse array of scholarly perspectives on preemption by
many of this nation’s foremost legal scholars of regulation and constitutional
law. Their views and lenses vary, so distilling their arguments and insights is
difficult. Nevertheless, they enrich preemption discourse by providing a more
balanced perspective on preemption choice. No one disputes that certainty,
uniformity, and stability are values worth consideration. Several chapters
explore and enrich those common pro-preemption arguments. But those
chapters, and most others, move on to develop far too neglected counter-
vailing arguments and values. Some are rooted in durable strains of federalism
theory, seeing retention of state domains and limited federal government as
strong values evident in our Constitution’s language and structure. Others
look closely at the Constitution’s structures and mandated procedures as
requiring the formality of legislation before preemption should be found.
Others explore the contrasting benefits and risks of a unitary federal response
with benefits of allowing a multiplicity of regulatory actors, venues, and legal
modalities. Histories of regulatory challenges and acts further illuminate the
preemption choice issues, revealing how retention of diverse actors and paral-
lel common law regimes can further public-regarding goals, while strong
assertions of preemption can threaten to freeze the law or lead to neglect of
changing discoveries about an underlying social ill. Contested assertions
about the relative performance of federal and state actors are also reexamined.
Other chapters develop arguments by analogy, drawing on other disciplines’

Introduction 3



insights about the retention of multiple versus single or homogenous institu-
tional responses.

This book’s chapters are offered at a level of legal rigor that will provide
insights to lawyers, legal scholars, and law students, but it is also written to be
accessible to other disciplines, especially students and scholars of government,
political science, business and regulation, economics, and history. Students
and scholars interested in regulation of industry, risk regulation, environmen-
tal policy, and law, will find most of this book of direct relevance. This book’s
subject lies at the heart of the federalism policy and debates, a subject of
interest to a wide array of disciplines.

THE BOOK’S STRUCTURE AND CHAPTERS

This book is broken into four parts, each offering chapters developing the
part’s focus. The chapters obviously share a basic focus on preemption and
necessarily address many of preemption’s central debates, but are nevertheless
distinct. The chapters are also all modest in length in order to facilitate read-
ability.

Part I introduces readers to ‘‘Federalism Theory, History, and Preemption
Variables.’’ These three chapters introduce theoretical and historical under-
pinnings of preemption discourse, setting the stage for later chapters that tend
to be more specific and applied in their focus. Professors Nina Mendelson and
Robert Verchick start the book with a broadly encompassing chapter that
begins by placing preemption in the context of federalism theories and dis-
course. Preemption choice, after all, is fundamentally a choice that implicates
the heart of federalism debates over appropriate and necessary roles for federal
and state governments. As they also discuss, preemption choice also implicates
related theory about the benefits of centralized and decentralized responses to
policy challenges. They then turn to an overview of how federalism themes
and theories play out in legislative, regulatory, and judicial venues. They
especially focus on interpretive questions and judicial preemption doctrine,
providing an overview of issues and themes that later court-focused chapters
develop in greater depth.

In Chapter 2, ‘‘From Dualism to Polyphony,’’ Professor Robert Schapiro
develops a language and analytical framework to think about the relative
benefits of separate state and federal law and of legal regimes that allow the
two to coexist and overlap. He does this in part by tracing U.S. constitutional
law history. He reviews the formally abandoned but perhaps renascent ‘‘dual
federalism’’ phase in doctrine that kept state and federal regulatory domains
distinct. He then contrasts that era with today’s dominant political choice of
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state and local regulatory overlap with federal law. Adopting and enriching
from other scholarly and musical realms the concept of ‘‘polyphony,’’ his
chapter develops arguments for the benefits of polyphonic federalism, under
which multiple legal actors’ voices can blend. As he argues, multiple, inter-
active exercises of regulatory authority are both the dominant political choice
and one that furthers values of plurality, dialogue, and redundancy. Rather
than see preemption debates as about state versus federal turf, he suggests that
the sounder and more necessary project is developing principles to manage
this overlap, not seek to eliminate it.

Professor David Vladeck’s Chapter 3, ‘‘Preemption and Regulatory Failure
Risks,’’ adopts a different perspective, melding narratives about product risks
and related regulatory histories with a large body of scholarship exploring how
and why regulation can fail to provide promised protections. Using these
historical narratives and distillation of regulatory failure scholarship, he raises
fundamental questions about the wisdom of precluding the coexistence of
federal and state law, especially the ongoing existence of state common law
regimes. These common law regimes, with their emphasis on proven harms
and breaches of duties to sell a safe product, do not rely on overworked and
sometimes uninterested regulators. Instead, the desire for compensation and
private litigation incentives can reveal inadequacies of past regulatory acts.
Common law actions can further the goals of federal regulatory regimes by
creating incentives for reduced risk, even if common law litigation can some-
times prove embarrassing to federal agencies and upset stability and preclu-
sion of liability favored by industry.

Part II turns away from the broader theoretical and historical perspective of
Part I to two chapters exploring ‘‘The Layered Government Norm.’’ Professor
Trevor Morrison, in Chapter 4, explores ‘‘The State Attorney General and
Preemption.’’ One of the most distinctive legal changes over the past decade
has been increasingly active and sometimes zealous investigations and litiga-
tion by state attorneys general. In many states, attorneys general are not
appointed, but are elected. Acting to enforce state law, investigate violations
of federal law, and sometimes act in parens patriae capacity to protect a state’s
citizens, state attorneys general have over the last decade often been more
zealous in policing illegality than far larger federal agencies and prosecutors.
Professor Morrison argues that due to state attorney generals’ democratic
accountability and their capacity to police illegality, preemption doctrine
and legislative drafters should specially accommodate and protect their role.

In Chapter 5, ‘‘Federal Floors, Ceilings, and the Benefits of Federalism’s
Institutional Diversity,’’ Professor William Buzbee provides both a historical
and theoretical perspective on recent, unusual aggressive assertions of federal
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preemptive power by federal agencies and in legislation. Instead of the long-
dominant choice of federal law serving as a ‘‘floor’’ that preempts only more
lax state regulation and thereby preserves state positive and common law,
recent actions seek to impose a federal ‘‘ceiling.’’ A ceiling, however, actually
works to displace regulatory schemes retaining multiple regulators and the
different actors and modalities of common law litigation with a unitary federal
choice. For a time, a unitary federal ceiling can benefit all with certainty, but
it heightens pervasive risks of regulatory failure. The benefits of legal dyna-
mism preserved with the institutional diversity of no preemption or a federal
floor provide a sound counterweight to normative arguments for a single,
displacing federal ceiling.

Part III focuses on ‘‘Judicial Treatment and Interpretive Choice.’’ These
four chapters turn away from political preemption choice to explore how
judicial doctrine, mostly in Supreme Court decisions, addresses the preemp-
tion choice question. These chapters examine different facets of preemption
doctrine, but in common find a frequent disjuncture between stated and
applied doctrine. In particular, they all find that the Supreme Court’s doc-
trine and normative frameworks tend to give short shrift to constitutional
requirements and values. In addition, much recent preemption case law gives
little attention to benefits of the diversity of legal voices typically preserved
under our federalist forms of government. In short, a judicial conclusion in
favor of preemption may too readily be found due to an imbalanced doctrinal
perspective.

For example, in Chapter 6, ‘‘Supreme Court Preemption Doctrine,’’ Pro-
fessor Chris Schroeder provides a lucid window into the many strains and
vacillations in the Supreme Court’s preemption doctrine. His perspective is
both historical and theoretical. He traces the fundamentals of preemption
doctrine, illuminating the numerous different branches of preemption doc-
trine, among them analysis of congressional intent and of frameworks applied
to determine whether the Court should find express or implied preemption.
Despite the Supreme Court’s often-stated ‘‘presumption against preemption,’’
his analysis reveals the Court’s erratic actual application of that claimed
presumption. He provides close but concise analysis of the Supreme Court’s
most important preemption cases. He concludes by looking at recent and
future controversies, warning against the risks of concentrating regulatory
authority exclusively in a federal agency’s hands.

Professor Sandi Zellmer, in Chapter 7, analyzes ‘‘When Congress Goes
Unheard: Savings Clauses’ Rocky Judicial Reception.’’ Many regulatory stat-
utes are not silent on the question of preemption but affirmatively state an
intention to ‘‘save’’ state law, often in terms specifically allowing state law to
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provide greater protections than federal law. In some laws, these savings
clauses are accompanied by other preemptive provisions. In addition, even
with a savings clause, conflicts between federal and state law can arise. As
Professor Zellmer illustrates, the Supreme Court has been erratic in the
weight it gives to savings clauses in preemption cases. Despite the lack of
provisions explicitly preempting state common law and the existence of sav-
ings clauses, the Court at times barely gives savings clauses any interpretive
weight. The chapter identifies harms flowing from this erratic judicial treat-
ment and suggests responsive statutory drafting strategies.

In Chapter 8, ‘‘Federal Preemption by Inaction,’’ Professor Robert Glicks-
man addresses a counterintuitive wrinkle in preemption law and policy. Pre-
emption arguments can arise in settings where federal inaction is claimed to
preempt state regulation or common law. The risks of this unusual preemp-
tion twist are illustrated with close attention to debates over global climate
change, where the federal government has been inactive, but state and local
governments have begun to regulate. After reviewing relevant case law, state
and local regulatory initiatives, and relevant strains in preemption doctrine,
Professor Glicksman offers recommendations for Congress and for the courts.
He does not rule out a role for preemption, but suggests it should be required
or found only in rare circumstances.

Professor Bradford Clark, in Chapter 9, argues for a ‘‘Process-Based Pre-
emption’’ doctrine. His analysis is rooted in constitutional text and structure,
especially in close analysis of the Supremacy Clause. The Constitution cre-
ates a cumbersome process for creating any federal law that can be deemed
‘‘supreme’’ and therefore preemptive of state law. These procedural hurdles
serve to preserve state law and are part of our constitutional system. Professor
Clark therefore embraces as playing a ‘‘useful role in implementing the Con-
stitution’s political and procedural safeguards of federalism’’ both the oft-
stated but sometimes neglected ‘‘presumption against preemption,’’ and a
clear statement requirement before an intent to preempt should be found.
He further analyzes how such a presumption and clear statement requirement
should influence agency assertions of preemptive power. He concludes that
courts should not defer to such agency preemption claims absent clear statutory
authorization. He closes by observing how enforcing such a process-based
preemption doctrine would provide latitude for state law to be innovative in
protecting public health, safety, and the environment.

Chapter 10 picks up on strains in the previous chapter, with Professor
William Funk focusing on ‘‘Preemption by Federal Agency Action.’’ Most
preemption disputes today involve federal agencies in some way. Especially
since 2005, numerous agencies have aggressively asserted power to preempt
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state regulatory and common law. Despite the prevalence of this preemption
wrinkle, the Supreme Court has yet to articulate directly what kind of defer-
ence, if any, should be given to such agency claims of preemptive power. After
reviewing different settings in which preemption claims can arise with agen-
cies, Professor Funk offers both a distillation of relevant cases and a federal
executive order. Of special importance, he provides close analysis of how
statutes differ in the grants of authority to agencies. Some provide such author-
ity clearly, while others do not, or provide both savings and preemption
clauses. Like Professor Clark, but relying on close analysis of statutory law
and recent regulatory actions, Professor Funk argues for a statutory clear
statement authorizing agency assertions of preemptive power before it should
be upheld by courts.

Part IV, ‘‘Preemption Tales from the Field,’’ turns away from judicial treat-
ment of preemption claims and related doctrine. The book’s final three
chapters provide analysis rooted in regulatory history, substantially influenced
by underlying theory and past scholarship regarding effective regulation. Pro-
fessor Thomas McGarity, in Chapter 11, observes a ‘‘Regulation–Common
Law Feedback Loop in Non-Preemptive Regimes.’’ This chapter provides a
rich analysis of the strengths and weaknesses of the legal modalities of agency
regulation and common law tort litigation. Whereas Professor Vladeck, in
Chapter 3, analyzed regulatory failure risks and why tort regimes remained
important, Professor McGarity argues for how both regulation and tort
regimes are strengthened by their interactive learning, or what he calls their
‘‘feedback loop.’’ Drawing on theory and recent high-visibility product risks
initially poorly addressed through regulation, McGarity splits his chapter into
two substantial sections: he first analyzes how agencies provide feedback and
information used in courts, and then he turns to settings where information
ferreted out in common law tort settings has led agencies to reexamine and
revise earlier regulatory choices. Critical to this valuable feedback loop are the
different incentives and distinct institutional strengths of each legal setting.
He provides a succinct but detailed recounting of how industry and agencies
initially failed to address risks of the nonstick coating chemical perfluorooc-
tanic acid (PFOA) but then did so after discoveries elicited in civil tort liti-
gation. Broad agency preemption of common law regimes could destroy the
benefits of this mutual regulatory feedback.

In Chapter 12, ‘‘Delegated Federalism Versus Devolution: Some Insights
from the History of Water Pollution Control,’’ Professor William Andreen
continues the focus on history. He responds to recent legal historical scholar-
ship questioning the need for substantial federal environmental laws starting
around 1970. Of most direct relevance to this book was federal assertion in
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1972 of a preemptive regulatory floor that precluded more lax state water
pollution protections. Professor Andreen’s chapter provides a nuanced anal-
ysis of the Clean Water Act’s delegated program structure. These provisions
are a prime example of the prevailing political choice to enact laws utilizing
overlapping and intertwined federal and state roles. He also reviews states’
actual environmental performance, including many states’ decision to pre-
clude any more protections than provided by federal law. He then looks
closely at historical data on water quality before and after the modern Clean
Water Act was enacted, finding strong support for the traditional view that
federal law quickly improved the quality of widely degraded rivers. By provid-
ing a federal floor, funding municipal treatment works, and allowing states to
innovate and provide additional protections, water quality has improved from
where it stood during the period of state primacy.

In Part IV’s final chapter, Chapter 13, Professors David Adelman and Kirs-
ten Engel examine the strength of what they call ‘‘Adaptive Environmental
Federalism.’’ This chapter weaves legal theory, history, and analogies to eco-
systems, to suggest that static regulatory systems in the form of broadly pre-
emptive federal regulation would undercut benefits of adaptive legal regimes
and the legal dynamism that they can create. They suggest that the risk of
dysfunctional preemption is especially high in the field of environmental law.
They first dispute assumptions of static models of environmental federalism,
explaining how environmental ills tend to be multilayered and multijurisdic-
tional in cause and effect, complicating reliance on any single regulator. They
also explain why legal schemes must allow for adjustment and tailoring to
local and changing conditions. Dynamic environmental change requires legal
regimes that are dynamic. Drawing on work in earlier chapters and other work
by authors contributing to this book, Professors Adelman and Engel note a
broad array of scholars developing an argument for dynamic, interactive,
contextual, and polyphonic forms of federalism. Enriching this growing body
of scholarship, they explore the science and benefits of ‘‘complex adaptive
systems,’’ using the concept both descriptively and normatively. As they show,
adaptive systems can cope and flourish in settings that are complex and
unpredictable, as are environmental challenges and legal institutions’
responses to those challenges. They close by applying their framework to
the challenge of climate change.

A brief concluding chapter draws together strains and arguments from the
earlier chapters to derive a menu of ‘‘preemption choice variables.’’ As is
inevitable under our constitutional structure, preemption will at times be
necessary and make sense. This book refines earlier scholarship and jurispru-
dence by identifying with greater precision when the choice to preempt is
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legally justified and appropriate. Most distinctively, this book’s chapters col-
lectively enrich federalism discourse by drawing on theory, history, and legal
precedents to articulate normative rationales for the nonpreemptive regimes
that remain the dominant political choice.
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1 Preemption and Theories of Federalism

Robert R.M. Verchick and Nina Mendelson

INTRODUCTION

American government is an experiment in redundancy, with powers and
duties shared among federal, state, and local decision makers. The arrange-
ment is designed to divide power, maximize self-rule, and foster innovation,
but it also can breed confusion. In the areas of public safety and environ-
mental protection, state and federal leaders (to name the two most active
players in these disputes) are often seen jockeying for the inside track, hoping
to secure the resources or authority needed to promote their views of the
public good or gain politically. To outside observers, the best outcomes are
not obvious. For example, should the federal government be the exclusive
regulator of automobile pollution, as it is of automotive fuel efficiency, or
should (as U.S. Senators from California successfully argued in 1967) Cali-
fornia also be allowed to set its own unique, more stringent standards? Should
New Jersey be able to issue regulations requiring chemical plant managers to
consider safer technology to reduce the risks of terrorism incidents, or should
those requirements be imposed only if the U.S. Department of Homeland
Security allows them?1 Should state judges or juries be allowed to conclude,
applying state tort law, that a pharmaceutical company has negligently failed
to warn patients of drug side effects if the U.S. Food and Drug Administration
has already approved the drug label? Deciding when federal law trumps state
law can be a complicated process, involving the legislature, the judiciary, and
even executive agencies. The guiding principles always include federalism.

Federalism is concerned with the distribution of power between the federal
government and state governments. Most significantly, the Constitution gives

1 As this book was going to press, Congress expressly resolved this question by adopting a savings
clause for state law on chemical plant security. Consolidated Appropriations Act, 2008, Pub. L.
No. 110-161, § 534, 121 Stat. 1844, 2075 (2007) (to be codified at 6 U.S.C. § 121 note).
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Congress the power to make laws in areas affecting interstate commerce,
military defense, and civil rights. This delegation of powers contemplates
some impingements on state autonomy. Meanwhile, the Tenth Amendment
reserves powers to the states. With a federal government of limited powers,
and states wielding plenary powers, realms of separate sovereignty and polit-
ical accountability might seem to be the norm. Yet the modern understanding
of the Constitution’s provisions leaves generous room for state and federal
overlap. Within these boundaries, however, Congress can use its lawmaking
powers either to leave space for state authority or else to eclipse, or preempt,
state power. The Constitution’s Supremacy Clause makes clear that state law
must yield to federal law as supreme. Preempting state law is not unfair,
according to federalism theory, because political safeguards built within the
legislative process (such as the fact that Senators are elected state by state)
deter federal lawmakers from routinely bulldozing over the states’ interests.
This chapter focuses on Congress’s preemption power and examines the most
common legal and theoretical issues surrounding its use.

The two most important questions about preemption are related. The first
is for the lawmaker: when, or in what way, should Congress act to preempt
state laws in favor of federal ones? The second is for the judge: how do you
know that state law has been preempted? In answering the first question,
policy makers must consider the relative strengths of federal and state regu-
lation. A more centralized federal approach promises uniformity, and with it
fewer transaction costs associated with compliance, the containment of trans-
boundary ‘‘spillover’’ effects, and economies of scale. A more decentralized,
state-based approach is associated with greater government responsiveness
and citizen participation, allowances for regional variability, and helpful
experimentation among states.

As for the second question, sometimes Congress’s intent to preempt state
law is clear and plainly stated in a statute. But sometimes there is doubt. A
statute may not declare preemption outright but may conflict with state law;
or it may be so broad as to ‘‘occupy the field’’ of targeted regulation, leaving
states with no power in the area. The courts have articulated a presumption,
discussed in greater detail in the sections that follow, against reading a statute
to preempt state law where Congress’s intent is not clear. That somewhat
inconsistently applied presumption is informed, in part, by concerns about
not trenching on state authority or eclipsing state sovereignty ‘‘accidentally’’
without full consideration by a federal deliberative legislature. Besides exam-
ining the issues related to congressional decisions to preempt state law, this
chapter will also examine the theoretical assumptions underlying judicial
reluctance to read a statute as preempting state law.
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PREEMPTION AND THE CONGRESS

Reading the Constitution, one might think it utterly clear, as some have
argued,2 that the federal government can freely preempt state governments
from regulating the environment, pharmaceutical safety, employment rela-
tionships, or nearly any other subject that is within Congress’s legislative
authority. After all, the Constitution’s Supremacy Clause states, ‘‘This Con-
stitution, and the Laws of the United States which shall be made in Pursuance
thereof . . . shall be the supreme Law of the Land; and the Judges in every
State shall be bound thereby, any Thing in the Constitution or Laws of any
State to the Contrary notwithstanding’’ (art. VI, cl. 2). Moreover, courts have
long read the Commerce Clause, which authorizes Congress to regulate
‘‘Commerce . . . among the several States’’ (art. II, Sec. 8, cl. 3), as an
independent prohibition of state laws that discriminate against or unduly
burden interstate commerce.

In short, Congress could make policy for the nation, and its choices would
be supreme notwithstanding contrary state government views. Assuming Con-
gress is properly using its constitutional powers (such as the power to regulate
commerce), the only constitutional obstacle might be the Tenth Amendment,
which suggests that some powers ‘‘not delegated to the United States . . . are
reserved to the States respectively, or to the people.’’ But that amendment has
been interpreted by the courts to restrain Congress from preempting state
authority only narrowly – by, for example, ‘‘commandeering’’ state employees
or resources to ‘‘enact or administer a federal regulatory program.’’3 As we see
it, the Tenth Amendment today presents no other obstacle to federal preemption
even in traditionally ‘‘local’’ fields such as the protection of health and safety.

Despite Congress’s broad preemptive power, many, if not most, areas of law
are governed concurrently by federal and state governments. Lively debate
continues in many settings about whether state regulatory authority should be
forced to yield to federal power or whether Congress has actually acted to
preempt state law and to what extent. The ‘‘presumption against preemption’’
applied by courts tends to moderate the extent to which states will be barred
from regulating. Congress regularly legislates to share power or to preserve
state authority.

Given an effective federal government with far-reaching power to regulate,
why preserve state authority to regulate? Debates on whether to preempt state

2 See Caleb Nelson, ‘‘Preemption,’’ Virginia Law Review 66, no. 3 (2000): 225.
3 See Printz v. United States, 521 U.S. 898, 933 (1997) (quoting New York v. United

States, 505 U.S. 144, 157 [1992]).
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law often draw on ideas of federalism – a general concern with the division of
power between the federal and state governments and with maintaining core
attributes of state sovereignty. A state’s authority to devise its own laws is
among these core aspects of state sovereignty.4 As developed in a recent series
of cases, another core aspect is preserving a state’s sovereign immunity from
private lawsuits seeking money damages, a protection emphasized by a now
expansively interpreted Eleventh Amendment.5

Federalism advocates identify several benefits of preserving a state’s sover-
eignty and autonomy to regulate. First, some argue that strong state authority,
of which authority to regulate is a part, is important to the scheme of separa-
tion of powers developed by the Framers of the Constitution. Like the division
of powers among the judicial, executive, and legislative branches of the fed-
eral government, maintaining significant state government power can help
avoid the undue concentration of power in the federal government and pre-
serve essential individual liberties.6 Moreover, where a federal program
depends on state and local implementation or cooperation, the involvement
of states might prompt the federal government toward helpful moderation of
its policies. For example, after Congress enacted the USA Patriot Act, many
state and local governments objected, with some directing their officials not to
participate in parts of the program.7

Second, if states possess robust authority to regulate, the policies
chosen within a state will tend to be tailored to local concerns and to
citizen preferences. For example, some western and southwestern states,
where spicy Mexican candies are popular, monitor and regulate those
candies for contamination with lead dust.8 Although lead dust in these can-
dies presents a significant safety threat, especially to children, the federal

4 See Robert R. M. Verchick, ‘‘The Commerce Clause, Environmental Justice, and the Inter-
state Garbage Wars,’’ Southern California Law Review 70, no. 5 (1997): 1239.

5
Alden v. Maine, 527 U.S. 706 (1999); Coll. Sav. Bank v. Fla. Prepaid Postsecondary

Educ. Expense Bd., 527 U.S. 666 (1999); Fla. Prepaid Postsecondary Educ. Expense

Bd. v. Coll. Sav. Bank, 527 U.S. 627 (1999).
6 See, e.g., Atascadero State Hospital v. Scanlon, 473 U.S. 234, 242 (1985) (the ‘‘ ‘constitu-

tionally mandated balance of power’ between the States and the Federal Government was
adopted by the Framers to ensure the protection of ‘our fundamental liberties’ ’’).

7 See Susan Schmidt, ‘‘PATRIOT Act Misunderstood, Senators Say; Complaints About Civil
Liberties Go Beyond Legislation‘s Reach, Some Insist,’’ Washington Post, October 22, 2003,
A4 (noting ‘‘nearly 200 cities and three states have passed resolutions contending that the
PATRIOT Act . . . tramples on civil liberties’’); Ann Althouse, ‘‘The Vigor of Anti-Comman-
deering Doctrine in Times of Terror,’’ Brooklyn Law Review 69, no. 4 (2004): 1253.

8 E.g., Deborah Vanpelt, ‘‘State Fears Candies Pose Health Risk; Mexican suckers pulled from
shelves,’’ Tampa Tribune, December 9, 1994, 1 (describing efforts of Florida, California,
Texas, and Arizona with respect to Mexican candies).
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government failed for several years to give high priority to this regional
issue.9

Third, preserving state regulatory authority may also benefit citizens by
prompting greater engagement in government. Citizens are often presumed
to be able to participate more directly in policy making at the state level.
Greater state autonomy to regulate will mean more opportunities for citizens
to participate in governance and seek responsive government. That may result
in greater ‘‘civic virtue’’ in citizens by encouraging them to become better
informed and more actively engaged in all levels of government.10 Although it
has been a benefit claimed for federalism, the goal of stimulating greater
citizen engagement may logically lead to calls for concentrating power in
localities, such as cities, rather than states.11

Fourth, preserving state authority to regulate can mean, in the words of
Justice Louis Brandeis, that the states are able to function as ‘‘laborator[ies]’’
that can try ‘‘novel social and economic experiments’’ to solve society’s prob-
lems. Other states and the federal government may learn from or adopt one
state’s innovative approach, ultimately benefiting the entire country.12 To take
this a step further, some scholars now argue that such regulatory innovation
sets up a ‘‘competitive interaction’’ between the federal government and the
states and among the states.13 Professor Robert Schapiro develops this
claim further in Chapter 2. Because citizens can compare the different
responses of the federal and state governments to a particular problem, they
may be better able to understand the range of options and hold government
officials accountable for an inadequate response. That may in turn prompt
regulators to be more thorough and more responsive to citizen preferences.
For example, recent state and municipal efforts to reduce greenhouse gases

9 In October 2006, the FDA finally issued guidance to industry indicating that if lead levels in
candy likely to be eaten by small children exceeded the recommended level of 0.1 parts per
million, the candy manufacturer could face enforcement action. See U.S. Food and Drug
Administration, ‘‘Guidance for Industry: Lead in Candy Likely to be Consumed Frequently by
Small Children,’’ (October 2006) (available at http://www.fda.gov/OHRMS/DOCKETS/98fr/
05d-0481-gdl0002.pdf).

10 See, e.g., Gregory v. Ashcroft, 501 U.S. 452, 458 (1991).
11 See Frank Cross, ‘‘The Folly of Federalism,’’ Cardozo Law Review 24, no. 1 (2002): 1.
12 See New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting)

(describing states as ‘‘laborator[ies]’’).
13 Kirsten Engel, ‘‘Harnessing the Benefits of Dynamic Federalism in Environmental Law,’’

Emory Law Journal 59, no. 1 (2006): 159; Roderick Hills, ‘‘Against Preemption; How Fed-
eralism Can Improve the National Legislative Process,’’ New York University Law Review

82, no. 1 (2007): 1; Robert Schapiro, Polyphonic Federalism: How a Federal System

Protects Fundamental Rights (Chicago: University of Chicago Press, forthcoming);
William W. Buzbee, ‘‘Asymmetrical Regulation: Risk, Preemption, and the Floor/Ceiling
Distinction,’’ New York University Law Review 82, no. 6 (2007): 1547.
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and address climate change have prompted a national dialogue questioning
the extent of federal action on climate change. And federal action can
also sidestep the pervasive risk of state failure to address a risk due to ‘‘free
rider’’ temptations that could lead all states to delay in the hope that others
will act.

Notwithstanding the federalism-related benefits of preserving state author-
ity to regulate, there still may be reason to limit state control over a particular
regulatory issue or to supplement it with federal regulation. A federal, rather
than a state-focused, approach is more likely to effectively address problems
that cross state lines. Consider a factory that dumps pollution in a rural Illinois
river, making the river downstream, next to a populous Missouri town,
unswimmable and undrinkable. The upstream state government may not
have a strong incentive to take into account the harm to downstream, out-
of-state residents – a ‘‘negative externality’’ from an in-state activity that may
generate jobs and tax revenue. The federal government accordingly may
select more appropriate water pollution standards. In addition, a uniform
federal approach will minimize the risk that states will ‘‘race to the bottom, ’’
competing with each other to loosen their environmental or other standards
so as to attract new business.14 Recent scholarship by Dean Richard Revesz
argues that state regulators likely will select environmental standards that
maximize citizen welfare overall rather than ‘‘racing to the bottom.’’15 Other
scholars, including Professor Kirsten Engel, disagree, persuasively arguing
that politicians may have a strong incentive to be perceived as doing ‘‘every-
thing possible’’ to attract a new business to the state, including relaxing envi-
ronmental standards below an optimal level.16 At a minimum, this scholarship
raises important questions about whether state regulation may sometimes be
affected by pathologies causing state regulators to choose less-than-optimal
levels of environmental protection.

Finally, a national standard can give each citizen an assurance – even
something of an entitlement – to a minimum level of safety, health, or envi-
ronmental protection, no matter where he or she resides. A single federal
approach, without separate state standard-setting, also has advantages for
regulated entities. Those who must comply with regulation can face a

14 Scott R. Saleska and Kirsten H. Engel, ‘‘‘Facts Are Stubborn Things’: An Empirical Reality
Check in the Theoretical Debate over the Race-to-the-Bottom in State Environmental Stand-
ard-Setting,’’ Cornell Journal of Law and Public Policy 8, no. 1 (1998): 55–62 (describ-
ing ‘‘race to the bottom’’ in environmental context, whereby relaxation of local standards leads
to decline in locality’s social welfare).

15 E.g., Richard L. Revesz, ‘‘The Race to the Bottom and Federal Environmental Regulation:
A Response to Critics,’’ Minnesota Law Review 82, no. 2 (1997): 535.

16 See Saleska and Engel, ‘‘Facts Are Stubborn Things,’’ supra n. 14, at 74–84.
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regulatory regime that is more certain and uniform and thereby avoid multi-
ple layers of regulation, which not only may be costly to comply with but also
may be costly to figure out. This is one reason why regulated entities have
frequently sought preemption. Pro-preemption arguments can have particular
force when the regulatory requirement consists of a design requirement, such
as specifying air-bag requirements for cars. Multiple design requirements
could result in very high costs of compliance as manufacturers retool their
assembly lines for different state requirements.

A unitary federal approach might also save resources, as only one govern-
ment, the federal government, would invest its resources in developing regu-
latory standards. A fully encompassing federal regulation thus might benefit
from economies of scale. Congress has sometimes completely preempted
state regulatory requirements, as with the federal motor vehicle safety
standards.

A very appealing approach is to capture benefits on both sides by creating a
hybrid, power-sharing arrangement between the federal government and the
states. For example, as in many environmental laws, Congress may specify
that federal law serve as a ‘‘floor’’ of minimum protection but that states
remain free to adopt standards that are more protective of health or the
environment. That gives citizens a minimum level of protection but leaves
states free to experiment or satisfy local calls for stricter protection. Even with
federal environmental standards in place, some citizens may still face acute
localized risks, called ‘‘hot spots’’ by environmentalists; preserving state
authority to go beyond federal standards can allow an effective response to
these local problems.17 Alternatively, even if a particular consumer product
does not violate federal standards, individuals injured by the product may still
be free to go to state court and argue that under state tort law requiring, say,
reasonable care, the manufacturer should be liable for product defects or
failure to warn consumers. The continuing availability of tort claims is likely
to prompt the manufacturer to address safety concerns that regulators have not
yet anticipated.

In addition, as some have argued in the environmental setting, concurrent
state and federal authority furthers the goal of precaution, by ensuring that the
more stringent standards, whether national or local, take precedence. States

17 See Zygmunt J. B. Plater et al., Environmental Law and Policy: Nature, Law, and

Society (New York: Aspen Publishers, 2004), 335 (discussing benefits of ‘‘savings’’ clauses
in federal legislation); Robert R. M. Verchick, ‘‘Fair Distribution of Environmental Harms
and Benefits,’’ in A New Progressive Agenda for Public Health and the Environ-

ment, ed. Christopher Schroeder and Rena Steinzor (Durham, NC: Carolina Press, 2004)
(discussing distributional harms in environmental policy).
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are generally barred from adopting environmental standards that are less
protective than federal ones.

Finally, states implementing federal law under ‘‘delegated program’’ struc-
tures typically undertake significant responsibility to implement a federal
program by, for example, developing their own individual requirements that
will meet a federal program’s goal or by issuing permits to individual compa-
nies or other entities that must comply with federal law. States thereby may
retain greater flexibility to respond to local concerns – and to counterbalance
federal authority – but within the framework of a federal program that seeks to
address a particular issue at a national level.

Assuming that the states and the federal government do not require, say,
disparate design standards, these sorts of power-sharing approaches can be
advantageous and workable. They can help prevent ‘‘races to the bottom’’
and protect against federal inaction or other regulatory pathologies at both
levels of government. However, they still may impose the burden on a partic-
ular company or entity of having to comply with more than one regulatory
standard in a particular location.

Assuming the importance of federalism interests and a state’s autonomy to
regulate, how might those interests best be protected in a federal regime? One
position is that the federal legislative process can adequately protect state
autonomy. The Supreme Court has cited this ‘‘political safeguards’’ approach,
for example, in declining to judicially enforce the Tenth Amendment, with
the exception of the anti-commandeering requirement, as a constraint on
federal power over state governments.

According to the ‘‘political safeguards’’ approach, Congress will select the
appropriate balance between federal and state authority and will credit the
need for state authority and autonomy.18 First, state officials and organizations
(such as associations of governors and attorneys general) frequently present
their views through testimony to Congress or through informal means. Fur-
ther, members of Congress are elected by district or by state, and so have an
incentive to take state interests into account in considering legislative pro-
posals. Moreover, Congress generally wants the cooperation and support of
state governments in its programs and so will consistently consider state inter-
ests. Finally, because voters generally favor federalism values, members of
Congress, responsive to electoral views, will also support state interests.

18 E.g., Larry D. Kramer, ‘‘Putting the Politics Back into the Political Safeguards of Federalism,’’
Columbia Law Review 100, no. 1 (2000); 215; Herbert Wechsler, ‘‘The Political Safeguards of
Federalism: The Role of the States in the Composition and Selection of the National Govern-
ment,’’ Columbia Law Review 54, no. 4 (1954): 543.
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But not everyone accepts the ‘‘political safeguards’’ view. Some experts
contend that because there is no guarantee that Congress will protect state
interests, courts should help preserve state autonomy and authority by inde-
pendently enforcing states’ rights.19 For example, as discussed earlier, judges
have been willing to strike down federal statutes as violating the Tenth
Amendment because they ‘‘commandeer’’ state resources for use in federal
programs. Some also might characterize the judicial presumption against
preemption, discussed in the next section, as a lesser form of independent
judicial protection of state authority and autonomy.

PREEMPTION AND THE COURTS

Even once Congress has enacted a federal statute, with a full opportunity for
states and state organizations to have their views heard, whether the statute
preempts state law and to what extent may not be altogether clear. Congress
may not foresee a relevant change, such as a change in technology or in state
regulatory practice. For example, some have criticized the preemption lan-
guage in the Employment Retirement Income Security Act (ERISA), which
covers employee benefit plans; despite dramatic changes in the health care
system – including an explosion of managed health care plans – the act has yet
to be seriously updated.20 Sometimes Congress will deliberately not answer a
preemption question because its members cannot reach agreement. For
example, in the fall of 2006, Congress debated whether states should be
preempted from requiring any further federal chemical plant security meas-
ures beyond those required under federal law. Congress could not reach
agreement at the time, and 2006 legislation requiring the setting of federal
chemical plant requirements included no language either preempting state
law or ‘‘saving’’ state law. And of course, sometimes statutory language is writ-
ten in a way that is unintentionally vague or incomplete.

When faced with such a statute in the context of a dispute over whether
state law is preempted, courts must interpret the statute to decide whether it
preempts the state from regulating. As discussed in greater detail by Professor
Schroeder in Chapter 6, a court may conclude that Congress has ‘‘expressly
preempted’’ state law, usually through statutory language that specifies which
laws are preempted. Courts also may infer (through ‘‘implied preemption’’

19 E.g., Frank B. Cross, ‘‘The Folly of Federalism,’’ Cardozo Law Review 24, no. 1 (2002): 1, 8–12;
Marci A. Hamilton, ‘‘The Elusive Safeguards of Federalism,’’ Annals of American Acad-

emy of Political and Social Science 574 (March 2001): 94.
20 E.g., Donald Bogan, ‘‘Protecting Patients’ Rights Despite ERISA,’’ Tulane Law Review 74,

no. 3 (2000): 951.
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analysis) preemptive intent when state law ‘‘conflicts’’ with the federal law.
Sometimes conflict arises when compliance with both state and federal law is
physically impossible. Other times a court will find conflict when a state law
poses an obstacle to the full accomplishment of a federal goal (‘‘obstacle
preemption’’). Finally, a court might conclude, as the Supreme Court has
with immigration law, that Congress has ‘‘occupied the field’’ of a particular
regulatory area. This form of preemption, called ‘‘field preemption,’’ is based
both on congressional intent and on whether the federal government has
traditionally controlled regulation in the area.21

In determining whether Congress has preempted state law, modern courts
have generally applied a presumption against preemption, especially in reg-
ulatory areas commonly left to the states. Courts have refused to find state law
preempted unless a federal statute provides a ‘‘clear statement’’ that state law
is to be preempted or other strong evidence that preemption is the ‘‘clear and
manifest purpose’’ of Congress.22

How might the presumption be justified? A plausible response is that it is
not justified at all, because Congress possesses the largely unfettered power to
preempt state law freely. The correct judicial response to a statute that might
preempt state law accordingly might be to apply no presumption. But some-
times courts need a ‘‘tiebreaker’’ to resolve whether an ambiguously worded
statute actually does preempt state law. As a clear ‘‘default’’ rule used to break
such ties, the presumption against preemption also provides Congress with
greater certainty about how courts will interpret statutory language that does
not clearly address preemption.23

Even though the use of some clearly stated tiebreaker by judges is useful,
the question remains whether the judicial choice of the particular default rule –
against preemption – is the right choice or an inappropriate ‘‘thumb on the
scale.’’ Congress frequently guards state interests. Perhaps, then, the presump-
tion against preemption follows a reasonable assumption that unless Congress
says otherwise, it does not intend to limit state regulation. However, congres-
sional intent with respect to state law is not always clear. In the absence of
legislative language that ‘‘saves’’ state law, perhaps courts should assume that
Congress’s main concern is the effectiveness of federal law, a priority that
overrides state law with conflicting rules or values.

21 See, e.g., Hines v. Davidowitz, 312 U.S. 52, 74 (1941) (finding Pennsylvania alien registration
law preempted).

22 See, e.g., Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947), quoted in Med-

tronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996).
23 See Nina Mendelson, ‘‘Chevron and Preemption,’’ Michigan Law Review 102, no. 3 (2004):

737, 745–46.
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If the presumption against preemption does not represent a judge’s best
guess at Congress’s actual intent, how else might it be understood? By requir-
ing a clear statement or some other strong evidence from Congress that it
intends preemption, judges can reduce the chance of Congress thoughtlessly
eclipsing state sovereignty. For example, if the statute specifically mentions
state law preemption, it increases the chances that state law preemption will
have received actual discussion in Congress. Thus, absent a clear statement or
strong evidence, a presumption against preemption promotes legislative delib-
eration. Professor Bradford Clark, in Chapter 9, embraces this presumption,
rooting his argument in the Constitution’s language and structure.

In addition to a procedural bias in favor of more deliberation, a clear
statement rule also imposes a substantive bias in favor of state autonomy.
By raising the bar to establish preemption, the rule effectively protects a larger
field of state authority. That may serve a judicial desire to minimize congres-
sional tampering with the federal-state framework and, in the words of the
Supreme Court, to avoid ‘‘serious intrusion into state sovereignty.’’24 The
effect is to give state autonomy and authority some additional protection in
court beyond what states have been able to obtain in the political process.
Although such an approach seems inconsistent with the ‘‘political safeguards’’
approach embraced by the Supreme Court in other settings, advocates of this
approach stress the constitutional importance of the federal-state balance and
argue that relaxing judicial constraints might put the federal fox in charge of
the states’ chicken coop. They argue that courts should more actively patrol
the line between states and the federal government as part of reinforcing the
constitutional structure and supporting the ‘‘tradition’’ of federalism.25

But applying a presumption against preemption also has significant down-
sides. For instance, insisting that courts always attempt to read statutes without
clear preemptive language in the states’ favor can force courts to adopt a more
‘‘federalist’’ interpretation of a statute even when that interpretation is not the
best reading of the statute’s language. Ours is a country of ‘‘laws, not men.’’26 Too
many deviations from statutory language by judges can undermine the integrity
of the law. At its worst, the presumption against preemption could become a
cloak for illegitimate judicial policy choices – enabling what Professors William
Eskridge and Philip Frickey call ‘‘under-the-table constitutional lawmaking.’’27

24 See Medtronic, Inc., v. Lohr, 518 U.S. 470, 488 (1996).
25 See sources cited supra n. 19.
26 The phrase has been attributed to Livy. See Harold Bruff, ‘‘The Incompatibility Principle,’’

Administrative Law Review 59, no. 2 (2007): 225.
27 William N. Eskridge and Philip P. Frickey, ‘‘Quasi-Constitutional Law: Clear Statement

Rules as Constitutional Lawmaking,’’ Vanderbilt Law Review 45, no. 3 (1992): 593, 635
(discussing clear statement rules).
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Judges might simply be sneaking policy through the ‘‘back door,’’ using the
presumption against preemption to impose their own views of the correct bal-
ance of state and federal power. States can adequately protect the prerogative
to regulate through their influence in Congress, and judges should be discour-
aged from displacing Congress by trying to minimize federal preemption of
state law.28

On this view, the judiciary might leave the question of state law preemption
wholly to the political process, applying no presumption at all. Some argue
that the policy choices involved in preserving or preempting state authority to
regulate are more appropriately made on a case-by-case basis by Congress, our
most democratic institution and the one most accountable to voters. The
argument is even stronger, given Congress’s clear power under the Constitu-
tion’s Supremacy Clause to preempt state law as part of exercising its other
constitutional authorities.

In our view, preemption advocates make a persuasive claim – up to a
point. Congress clearly has the prerogative to preempt state law and
should not be forced to express that desire in any unusually specific or clear
way as long as the ultimate meaning can be discerned. But where there is
significant ambiguity, a rule favoring state authority is, it seems to us, appro-
priate. Such a clear intent rule would foster uniformity among courts and
acknowledge the traditional interests in local control, while at the same time
preserving for the Congress maximum latitude in expressing its desires. Pro-
fessor Clark examines compromise positions like this more completely in
Chapter 9.

SPECIAL CASES

Disagreements about preemption, in the courtroom and in the academy, tend
to revolve around certain kinds of cases in which the merits of federal or state
interests seem particularly strong. Such ‘‘special cases’’ often involve questions
about which branch is asserting preemption, the nature of the laws being
preempted, or both. Another notable case involves federal provisions designed
to ‘‘save’’ a role for state decision making. We emphasize the special cases for
three reasons. First, they test the endurance of preemption advocates and
skeptics by asking just how far each will go in defending a theoretical position.
Second, special cases sometimes point to weaknesses in a background rule,
suggesting the need for fine-tuning or even exceptions. Finally, because these
cases are drawn from current controversies in law and politics, they acquaint

28 Id.
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readers with the new frontiers of preemption analysis. Here is where the
rubber meets the road.

Who Is Preempting?

Should preemption analysis change according to who is asserting preemption?
Our analysis so far has assumed that Congress, explicitly or implicitly, com-
mands the preemption. But as discussed in greater depth in Professor William
Funk’s accompanying Chapter 10, recently we have seen a trend in which
state preemption is imposed not by Congress, but by executive agencies. In
2005, for instance, the Food and Drug Administration took the position that its
labeling requirements for tuna preempted California’s efforts to add any addi-
tional warnings on the product.29 The California label would have warned
consumers about the threat of mercury contamination; the FDA would have
required no warning label. That same year, the U.S. Department of Trans-
portation issued a proposed rule finding that its new ‘‘roof crush’’ standards for
automobiles would preempt any additional requirements at the state level –
including findings of liability under state tort law.30 Sometimes, preemption is
specifically authorized by Congress in the formative statute. Sometimes, as in
the preceding examples, it is not. Agency-made regulation, if the agency is
properly exercising the authority it received from Congress, can have the
same preemptive effect as a federal statute.31 And if compliance with both
an agency regulation and state law is physically impossible, the agency regu-
lation clearly prevails over the state law. Beyond this, courts and scholars
disagree about how to interpret the bounds of underlying congressional
authority. Must Congress expressly delegate to an agency the right to upend
state law through regulatory act? Or may an agency infer such authority from
less explicit or even ambiguous statutory language? If the latter, may agencies
infer preemptive powers whenever convenient, or only as a ‘‘last resort’’ to
accomplish federal goals?

29 See U.S. Food and Drug Administration, ‘‘Letter to Bill Lockyer re a Suit Filed on June 21,
2004, People of the State of California v. Tri-Union Seafoods’’ (August 12, 2005)
(available at www.cfsan.fda.gov/~dms/fl-ltr65.html).

30 See National Highway Traffic and Safety Administration, Department of Transportation,
‘‘Proposed Rule: Federal Motor Vehicle Safety Standards; Roof Crush Resistance,’’ Federal

Register 70 (August 23, 2005): 49,223.
31 See, e.g., Louisiana Pub. Serv. Comm‘n v. FCC, 476 U.S. 355, 369 (1986). (‘‘Pre-emption

may result not only from action taken by Congress itself; a federal agency acting within the
scope of its congressionally delegated authority may pre-empt state regulation.’’); Fidelity

Federal Savings and Loan Assn. v. De la Cuesta, 458 U.S. 141, 153 (1982). (‘‘Federal
regulations have no less pre-emptive effect than federal statutes.’’)
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A pro-preemption argument would assert that despite the agency twist, the
federal actors should remain supreme. Federal agencies are enforcers of legis-
lative command, and courts should interfere as little as possible with the
federal enforcement of federal law. Moreover, as enforcers and implementers
of federal statutes, agency officials have the closest understanding of how to
achieve federal goals.32 Agency officials are the first to know if the accomplish-
ment of their delegated mission has been jammed by state ‘‘obstacles’’ or
transformed into a functional ‘‘impossibility.’’ In addition, although agencies
are naturally focused on federal goals, they have incentives to consider state
interests and federalism values. Top executive agency officials are appointed
by and report to the President, and, even in relatively liberal administrations,
the White House has guarded traditions of federalism. For instance, President
Clinton’s Executive Order 13,13233 directs all federal agencies to be mindful of
state powers when implementing federal law and specifically directs agencies
(when possible) to favor interpretations that do not preempt state laws.34

Should these safeguards fail, Congress always retains the power to correct
agency overreaching by amending the authorizing statute. For example, in
response to attempts by the Department of Homeland Security to preempt
state security laws governing chemical facilities, Congress recently enacted
a savings clause that preserves state law unless it actually conflicts with
federal law.35

Preemption skeptics argue that regulatory preemption must be carefully
contained. Agency officials are not directly accountable to voters, they warn,
and agencies lack consistent White House supervision, whatever the executive
orders say. Federal agencies are, by design, focused on federal needs and
powers rather than state interests. As a practical matter, federal agencies are
not set up to evaluate and protect state regulatory powers – and they rarely
do.36 By invoking obstacle preemption, a creative agency could preempt
nearly any sort of state regulation simply by referencing a subordinate federal
purpose that is somehow impeded by the state law.37 Federal agencies are also
sometimes subject to ‘‘capture’’ by big business and other powerful lobbies.

32 Robert R. M. Verchick, ‘‘Toward Normative Rules for Agency Interpretation: Defining Juris-
diction under the Clean Water Act,’’ Alabama Law Review 55, no. 3 (2004): 845.

33
Federal Register 64 (1999): 43,255.

34 But research suggests the directive is seldom followed. See Mendelson, supra n. 23, at 783–4
(documenting remarkably low compliance by agencies with Executive Order 13,132).

35 See Supra n. 1.
36 See Supra. n. 34.
37 See Nina Mendelson, ‘‘A Presumption against Agency Preemption,’’ Northwestern Uni-

versity Law Review 102, no. 2 (2008): 695.
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All this makes an agency particularly ill-suited to weigh the interests of state
and local interests in the course of accomplishing federal goals.

On this issue, we side with preemption skeptics. Agencies lack the expertise
to evaluate the federal-state balance, and it is unclear how serious an incentive
they face to fully consider state interests. Accordingly, absent clear evidence
that Congress intended to grant such authority to agencies, general rulemak-
ing delegation language should not be read to include the authority to pre-
empt state law.

In 2007, the Supreme Court almost tested this argument in Watters v.
Wachovia Bank.38 In a 5-3 decision (Justice Thomas did not participate),
the Court upheld a policy of the U.S. Comptroller of the Currency that
shielded real estate lending by national banks from state consumer protection
laws. The Comptroller’s office had based its policy on the National Bank Act’s
general grant of authority to prescribe ‘‘restrictions and requirements’’ for real
estate lenders.39 The four appellate circuits examining the policy had found
that although the statute did not preempt state consumer protection laws, the
Comptroller’s policy had; and because the statute granted the Comptroller
broad powers, that agency-made preemption was just as valid as if it had been
penned by Congress.40 But in upholding the Comptroller’s policy, the
Supreme Court refused that gambit. Instead it found, perhaps implausibly,
that the banking statute had preempted state consumer protection laws all
along.41 As a result, there was no need to decide whether a federal agency, on
these or any other facts, has the independent power to preempt state law when
Congress is mute.

Still, the case is instructive. For one thing, it shows the murky progression
from legislative to agency-based preemption: it is not always easy to tell where
one ends and the other begins. For another, Wachovia Bank reminds us that
courts can interpret a set of facts in surprisingly different ways, bypassing (or,
some might say, deliberately avoiding) questions or doctrines that at first seem
relevant. Finally, Wachovia Bank teaches us to pay attention to the national or
local features of the subject matter involved. In reaching its conclusion, the
Court repeatedly emphasized the national significance of the interstate bank-
ing system, a network now more than one hundred years old and deeply
embedded in the federal-state structure. Perhaps a different case, involving
a less traditional federal role or a less pervasive statutory system, would come

38 127 S.Ct. 1559 (2007).
39 Office of Comptroller of the Currency, ‘‘Notice: Preemption Determination and Order,’’

Federal Register 68 (2003): 46,264.
40 See Wachovia Bank, 127 S.Ct. at 1579 n. 16 (Stevens, J., dissenting) (citing cases).
41 See id. at 1569.
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out differently. We examine the importance of regulatory subject matter in the
next subsection.

What Is Being Preempted?

Perhaps courts should adjust their standards for preemption according to what
sort of state or federal regulation is at stake. Judges already do this in some
ways, although not always clearly or consistently. As generally understood, the
presumption against preemption requires courts to ‘‘start with the assumption
that the historic police powers of the States were not to be superseded . . .
unless that was the clear and manifest purpose of Congress.’’42 The implica-
tion is that the presumption is most powerful where ‘‘the State’s historic police
powers’’ have been threatened.43 In contrast, the presumption may have less
force ‘‘when the State regulates in an area where there has been a history of
significant federal presence.’’44

Where federal lawmakers cut too close to the bone, the Supreme Court has
occasionally gone further, requiring not just clear evidence of preemptive
intent (an approach we favor), but a clear statement of intent within the
statute. Thus, in Gregory v. Ashcroft45 the Supreme Court read a broad federal
statute prohibiting age discrimination in employment not to cover state
judges, leaving in place the state’s constitutional requirement that state judges
retire by age seventy. Writing for the majority, Justice Sandra Day O’Connor
warned that the Court should not ‘‘upset the usual constitutional balance of
federal and state powers’’ unless Congress made ‘‘its intention to do so unmis-
takably clear in the language of the statute.’’46 Finding no clear statutory
language intended to displace core state functions, the majority held that
the age discrimination statute did not apply to state judges. In the environ-
mental area, courts have rejected agency statutory interpretations that might
‘‘encroach upon a traditional state power.’’47

42
Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947).

43
Geier v. Am. Honda Motor Corp., 529 U.S. 861, 894 (2000) (Stevens, J., dissenting).

44
United States v. Locke, 529 U.S. 89, 108 (2000). In addition, there is no presumption
against preemption when a state intrudes on the sovereign prerogatives of the federal govern-
ment by directly regulating the federal government or its agents. See generally Seth P. Wax-
man and Trevor W. Morrison, ‘‘What Kind of Immunity? Federal Officers, State Criminal
Law, and the Supremacy Clause,’’ Yale Law Journal 112, no. 8 (2003): 2195.

45 501 U.S. 452 (1991).
46 Id. at 460–1 (quoting Atascadero State Hospital v. Scanion, 473 U.S. 234, 242 [1985])

(internal quotation marks omitted).
47 See Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engi-

neers, 531 U.S. 159, 172–3 (2001) (invalidating agency rule that asserted federal jurisdiction
over certain intrastate waters under the federal Clean Water Act).
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These practices have created a kind of ‘‘special case’’ analysis in which
judges are reluctant to read federal laws to upset ‘‘historic’’ powers, ‘‘core’’
authority, or ‘‘traditional’’ balance. The rationale goes back to the debate
about the Tenth Amendment and ‘‘political safeguards.’’ Recall that, under
today’s understanding of the Constitution, the Tenth Amendment has been
interpreted to protect state sovereignty in court in only limited ways, when
federal law threatens to outright ‘‘commandeer’’ local executive or legislative
resources. This understanding supplanted an earlier view, held a quarter
century ago, that exclusively reserved to the states certain core powers, such
as the authority to set labor standards for state employees.48 That view was
abandoned in the 1985 case Garcia v. San Antonio Metropolitan Transit
Authority.49 The effect was that state powers would now, for the most part,
be protected by Congress through the political process, rather than through
categorical judicial standards. However, the Gregory case adds a gloss to this
rule by imposing a high burden to show congressional intent to interfere with
core state functions before a court will read a federal statute to regulate those
functions. As the Court in that case put it: ‘‘[I]nasmuch as this Court in Garcia
has left primarily to the political process the protection of the States against
intrusive exercises of Congress’ Commerce Clause powers, we must be abso-
lutely certain that Congress intended such an exercise.’’50

Suggesting that a state law most deserves protection from preemption when
it implicates a ‘‘core power’’ is not without difficulties. For one, it is sometimes
hard to determine when a core power is at stake and when it is not. Is a federal
law banning guns near schools a law about crime or about the local educa-
tional environment? Are federal restrictions on wetlands development more
properly seen as national environmental protections or intrusions on the local
core power of land-use planning? In addition, what should one do when a core
state power confronts a core federal power? Wachovia Bank, for instance,
pitted Michigan’s traditionally local interest in consumer protection against
the federal government’s traditionally national interest in banking. Was the
Court correct in refusing to apply a presumption against preemption in this
special case? New Jersey’s effort to impose additional safety requirements on
local chemical plants suggests a similar situation. There the state’s tradition-
ally local interest in public safety overlapped with the federal government’s
national interest in homeland security. For our part, we find arguments based
on endemic powers very problematic. Sorting governmental interests is not
like sorting checkers. Often particular regulatory interests cannot be assigned

48 See National League of Cities v. Usery, 426 U.S. 833 (1976).
49 469 U.S. 528 (1985).
50

Gregory, 501 U.S. at 464.

Preemption and Theories of Federalism 29



to one side or the other; instead they are negotiated and shared. Modern
theories of cooperative federalism and instrument choice emphasize this
point. In addition, the categories used to define government objectives, like
public safety or homeland security, are too easily manipulated by those aiming
for a specific result.

Still, it is possible to imagine other special cases where the state powers
subject to preemption seem unusually important or deserving of protection.
In Chapter 4, for example, Professor Morrison would require a clear statement
of intent before a federal law can be invoked to preempt ‘‘the core enforce-
ment activities of an elected state attorney general.’’51 This rule, in his view,
would promote local self-governance, by deferring to local law-enforcement
interests pursued by a popularly elected state law-enforcement official. It
would promote national democratic accountability by forcing Congress to
specifically consider and issue a statement about preemption in this area
before its laws could be used to undermine such local law-enforcement efforts.

What Do ‘‘Savings Clauses’’ Save?

As we mentioned earlier, federal statutes concerned with public health or the
environment often include a provision that preserves a state’s right to regulate
in an even more protective way. In the last decade, such provisions, called
‘‘savings clauses,’’ have stirred controversy in the federal courts. As Professor
Sandi Zellmer shows in Chapter 7, these clauses have received erratic treat-
ment in the courts. Should savings clauses be interpreted broadly, as preemp-
tion skeptics argue? Or should they be read narrowly, as urged by advocates of
national uniformity? The issue is ostensibly one of statutory interpretation.
But because Congress can usually share or hoard its power as it sees fit, one’s
assessment often appears linked to views about federalism.

In United States v. Locke,52 the Supreme Court unanimously held that the
federal Oil Pollution Act of 1990, despite the existence of several savings
clauses, preempted Washington State’s ability to regulate oil tankers operating
in state waters. The Court reasoned that because the savings clauses appeared
in a section of the statute titled, ‘‘Oil Pollution Liability and Compensation,’’
their otherwise broad language must be restricted to liability rules and could
not be read to permit ‘‘substantive regulation of a vessel’s primary conduct.’’53

51 See Trevor W. Morrison, ch. 4, ‘‘The State Attorney General and Preemption.’’ Morrison
would include an exception for cases in which compliance with both the state and federal laws
was physically impossible.

52 529 U.S. 89 (2000).
53 Id. at 105.
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As in the federal banking cases, the Court also emphasized the ‘‘federal’’
nature of the subject matter – in this case the ‘‘at-sea conduct of vessels’’ –
declining to ‘‘give broad effect to savings clauses where doing so would upset
the careful regulatory scheme established by federal law.’’54

Later in the same term, the Supreme Court narrowly construed another
savings clause on a slightly different theory. In Geier v. American Honda Motor
Co.,55 the Court ruled 5-4 that a federal motor safety law preempted a state tort
action alleging design defect for failure to include an air bag. Although the act
expressly preempted ‘‘any safety standard’’ different from the federal standard,
it included a savings clause stating that compliance with a federal standard
‘‘does not exempt any person from any liability under common law.’’56 Never-
theless, the savings clause was insufficient to rescue the ‘‘no air bags’’ tort
claim. The Court reasoned that the tort suit presented an obstacle that ‘‘con-
flicts’’ with the federal goal of preserving manufacturer flexibility to phase in
air bags, thus creating a case for implied preemption.57 The savings clause, the
Court found, was not worded in a way to save state laws from implied pre-
emption. Rather, the clause seemed targeted only at the express preemption
contained in the ‘‘any safety standard’’ language.

The Geier opinion left many lawyers wondering what a savings clause is
now able to save. The majority insisted that it had not changed any back-
ground preemption rules and suggested that savings clauses could negate
obstacle preemption if properly worded, although it did not say how.58 Justice
Stevens, in dissent, accused the majority of unfurling a blanket rule that
would always protect obstacle preemption from savings clauses.59 He sug-
gested the majority had dumped the traditional presumption against preemp-
tion in favor of the more immediate needs of the Department of
Transportation.60

Can Congress, through a savings clause, deactivate implied preemption
when state law poses obstacles to federal goals? Does such a functional barrier
now conjure (as Justice Stevens decries) a sort of presumption against the
presumption against preemption? The answer to the first question is presum-
ably yes, because Congress in theory is free to create statutory goals flexible
enough to tolerate state obstacles. Even so, Geier suggests this intent must be

54 Id. at 106.
55 529 U.S. 861 (2000).
56 15 U.S.C. § 1397(k).
57

Geier, 529 U.S. at 871.
58 Id. at 872.
59 Id. at 900 n. 16 (Stevens, J., dissenting). (‘‘The [majority] contends, in essence, that a savings

clause cannot foreclose implied conflict pre-emption.’’)
60 Id. at 888 (Stevens, J., dissenting).
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stated very clearly. We may be approaching the point where ‘‘clear state-
ments’’ are necessary both to invoke and to avoid preemption. The answer
to the second question is in the eye of the beholder. Although the presumption
against preemption is in no danger of abandonment, it does – in our view –
occasionally get misplaced.

CONCLUSION

As American federalism makes clear, redundancy is complicated. The push-
me-pull-you model of shared government offers big advantages, such as dem-
ocratic responsiveness, innovation, and flexibility. But the costs are real, not
the least of which is the judicial effort necessary to keep all players within their
appropriate bounds. What makes this area of the law so fascinating is that, if
you study it long enough, it will inevitably pit your principles against a desired
outcome. States’ rights look good to an environmentalist favoring stricter auto
pollution laws in California or safer standards at New Jersey chemical plants.
But states’ rights arguments have also been used by courts to limit the pro-
tection of the nation’s wetlands and immunize state agencies from environ-
mental citizen suits. Conservatives have the same problem, sometimes
struggling, for instance, to show why federal gun restrictions may not be
foisted on the states but why federal marijuana restrictions may.61 Although
not all of these cases involve preemption, they do involve the basic values at
stake in the preemption debate, namely a concern for local democracy and
state experimentation, on one side, and a desire for national uniformity and
efficiency on the other.

61 See Gonzales v. Raich, 545 U.S. 1 (2005) (upholding despite Commerce Clause challenge
federal criminal ban on the manufacture, distribution, or possession of marijuana by intrastate
growers and users of marijuana for medicinal reasons).
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2 From Dualism to Polyphony

Robert A. Schapiro*

As this book makes clear, preemption is fundamentally a question of
institutional choice: Should the federal government serve as the sole
regulator in a particular area or should state and federal laws operate con-
currently? Is the federal government alone the preferred institution to prom-
ulgate the law governing certain conduct, or does the combination of state
and federal rules promise the best regulatory design? This basic question
leads to two further inquiries: First, when should Congress or federal agencies
choose unilateral or concurrent regulation, and second, how should courts
discern this regulatory choice in specific situations? These questions are
clearly intimately related. Understanding the background conceptions
informing the initial regulatory choice will assist courts in interpreting the
scope of federal law in the cases before them. The allocation of power among
the states and the national government is the central issue of federalism, and a
theory of federalism will shape the preemption decisions of regulators and
courts.

This chapter seeks to illuminate the preemption question by situating it
within a larger conception of federalism. An overall understanding of the
relationship of federal and state authority will help to guide both federal
regulators in deciding whether to preempt state law and courts in seeking to
interpret the regulatory choice. First, I outline the historical evolution of the
judicial understanding of federalism from the mid-nineteenth century to
today. I discuss the judicial imposition of a theory of dual federalism, which

* Professor of Law and Associate Dean of Faculty, Emory University School of Law. E-mail:
robert.schapiro@emory.edu. With respect to this project and many others relating to feder-
alism, I have benefited from the insightful comments and warm collegiality of my fellow
directors of Emory Law School’s Center on Federalism and Intersystemic Governance, Robert
B. Ahdieh and William W. Buzbee. Priya Bhoplay, Justin Critz, Michael Eber, and Andrew
Fedder provided skilled research assistance. I am grateful for the help of Terry Gordon and
Will Haines of the Emory University School of Law Library.
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emphasized the need to divide the regulatory landscape between areas of
exclusive federal control and exclusive state prerogative. Then I chart the
decline of dual federalism after 1937.

This historical account sets the stage for the new, ‘‘polyphonic’’ conception
of federalism that I offer. A polyphonic theory of federalism embraces the
overlap and interaction of federal and state authority. Unlike older concep-
tions of ‘‘dual federalism,’’ polyphonic federalism does not draw lines dividing
state and federal areas of regulatory primacy. Rather, the key issue for regu-
lators guided by polyphonic federalism is how to manage the concurrent
exercise of state and federal power. I argue that as compared with dualism,
polyphony offers a descriptively more accurate and normatively more appeal-
ing understanding of federalism. Because it does not attempt to divide targets
of regulations into formalistic categories of ‘‘truly local’’ and ‘‘truly national,’’
polyphonic federalism better accords with the social realities of the con-
temporary United States. Polyphonic federalism is normatively superior to
dual federalism because it encourages regulators to harness the functional
benefits of overlapping power, which I identify as plurality, dialogue, and
redundancy.

After outlining polyphonic federalism, I describe the U.S. Supreme Court’s
recent return to dualist principles in several areas, including preemption.
I show how over the last fifteen years, the Court has embraced concepts that
it properly discarded in 1937. Relying on the polyphonic perspective, I point
out the flaws in the Court’s current framework and suggest a better approach,
with a particular focus on preemption doctrine.

Applying the polyphonic understanding of federalism to preemption, this
chapter makes two central claims: (1) a polyphonic understanding of feder-
alism suggests that federal regulators should be wary of preempting state law;
and (2) guided by the background principles of polyphonic federalism, courts
should not grant federal regulations preemptive effect without clear evidence
of federal regulatory intent.

DUAL FEDERALISM

Dual federalism constituted the dominant judicial conception of the relation-
ship of the states and the national government until the New Deal Revolution
of 1937. The key postulates of dual federalism are that the states and the
federal government exercise exclusive control over nonoverlapping regions
of authority, that these realms of exclusive control are defined by subject
matter, and that the federal courts play an important and distinctive role in
guarding the boundaries of the state and federal terrain. Firm borders
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demarcate spheres of state and federal control, and the courts monitor these
boundaries.

Scholars debate whether federalism in the United States ever completely
adhered to this model. As a practical matter, state and federal regulations
sometimes overlapped. Such a situation arose in 1851 in Cooley v. Board of
Wardens.1 The case concerned a Pennsylvania law that required vessels enter-
ing or leaving the port of Philadelphia to hire a local pilot to guide them
through the harbor. The state law clearly amounted to a regulation of inter-
state commerce, a power granted to Congress. If every state law touching on
interstate commerce was invalid, then this regulation had to fall. The Court,
however, sought to avoid the most drastic implications of dual federalism. To
deal with this kind of situation, the Court propounded a distinction between
commercial topics that required uniform regulation and those in which local
variation was acceptable. As local pilotage represented a topic admitting of
regional variation, state regulation was permissible.

The Cooley opinion, however, did not exert much influence in its own day.2

More typical of the period were strong declarations of dual federalism, affirm-
ing the separateness of state and federal authority. Writing in 1858, Chief
Justice Roger Taney described the system as follows: ‘‘The powers of the
General Government, and of the State, although both exist and are exercised
within the same territorial limits, are yet separate and distinct sovereignties,
acting separately and independently of each other within their respective
spheres.’’3 Dual federalism clearly provided the general framework for federal-
state relations until 1937.

Accounts of the pre-1937 era generally emphasize the limits on the authority
of the federal government. The Supreme Court did narrowly construe the
power in Congress in a variety of cases. The Court’s embrace of dual feder-
alism, however, also constricted the authority of the states. The Court
enforced its conception of the proper spheres of state and federal law, and it
invalidated incursions into the federal or into the state domains.

The Court employed a series of categorical distinctions in an effort to
demarcate the boundary between state and federal authority. Thus, although
Congress could regulate ‘‘commerce,’’ it could not regulate ‘‘manufacture’’;
nor could Congress regulate activity with only an ‘‘indirect’’ rather than a

1 53 U.S. (12 How.) 299 (1851).
2 Paul Brest et al., Processes of Constitutional Decisionmaking (New York: Aspen,

4th ed. 2000), 162; Stephen Gardbaum, ‘‘New Deal Constitutionalism and the Unshackling
of the States,’’ University of Chicago Law Review 64, no. 2 (1997): 483, 508.

3
Ableman v. Booth, 62 U.S. (21 How.) 506, 516 (1859).
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‘‘direct’’ connection to commerce; nor could Congress regulate commerce if
the legislation was designed to advance a social, rather than commercial, goal.

In United States v. E.C. Knight,4 for example, the Supreme Court analyzed
the constitutional scope of the Sherman Antitrust Act. The Court examined
whether preventing the monopolization of sugar refining came within con-
gressional power to regulate interstate commerce. The Court struck down the
law, finding that sugar refining constituted manufacture not commerce, and
thus did not fall within the scope of the Interstate Commerce Clause.5 In
A.L.A. Schechter Poultry Corp. v. United States,6 the Court invalidated the
National Industrial Recovery Act on the grounds that the activities it covered
had at best an indirect effect on interstate commerce. Carter v. Carter Coal
Co.7 relied on a similar distinction between direct and indirect effects in
striking down the Bituminous Coal Conservation Act. Hammer v. Dagenhart8

concerned a federal statute prohibiting the interstate shipment of goods pro-
duced by child labor. Although the statutory prohibition fell on commerce,
the Court concluded that the necessary effect of the law was to regulate child
labor, which was a matter committed to the states, not to the national govern-
ment.9 Accordingly, the Court held that the legislation exceeded congres-
sional power.10 The Court emphasized the need to protect the prerogatives
of the states by restricting federal power, even in areas of commercial regu-
lation in which the Constitution appeared to grant authority to Congress. The
Court explained, ‘‘The grant of authority over a purely federal matter was not
intended to destroy the local power always existing and carefully reserved to
the states in the Tenth Amendment to the Constitution.’’11 In all of these cases,
the Court relied on formalistic distinctions to draw lines between state and
federal domains.

The Court also limited state authority in this period. Dual federalism
sought to separate state power from federal power, and the Court struck down
state laws that infringed on federal turf. The Court invoked the dormant
Commerce Clause to invalidate state laws that regulated interstate commerce,
and the Court also vigorously employed preemption doctrine to limit the
overlap of state and federal regulation. With the expansion of the federal
government and the integration of the national economy throughout the

4 156 U.S. 1 (1895).
5 Ibid., 12.
6 295 U.S. 495 (1935).
7 298 U.S. 238 (1936).
8 247 U.S. 251 (1918).
9 Ibid., 276.

10 Ibid., 272.
11 247 U.S. at 274.
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nineteenth and early twentieth centuries, a strict division between state and
federal domains became difficult to maintain. As illustrated by Cooley, the
Court struggled with the reality of overlapping jurisdiction. To further its
project of separating state and federal power, the Court fashioned a theory
of ‘‘latent exclusivity.’’ Under this conception, states could regulate a variety of
subjects, but only if Congress did not enact legislation in these areas. Once
Congress did act, the Court held that congressional authority was exclusive. In
effect, the Court developed an expansive doctrine of field preemption,
broadly interpreting congressional action as prohibiting any state regulation,
even if the state rules did not conflict with the federal.12

Stephen Gardbaum has identified Southern Railway Co. v Reid13 as a key
case in the development of the doctrine of latent exclusivity. Southern Railway
concerned a North Carolina statute that regulated the rate practices of rail-
roads in the state. In striking down this act, the Court used language that
appeared to accept the potential exercise of concurrent state and federal
power, while rejecting actual instances of overlap. In certain areas, either
the states or the federal government could regulate. However, if the federal
government did step in, then states lost all authority. The Court stated, ‘‘It is
well settled that if the state and Congress have a concurrent power, that of the
state is superseded when the power of Congress is exercised.’’14 Even if an area
could be regulated by the state or the federal government, state and federal
power could not be exercised concurrently. The dual federalist framework
could accept some ambiguity about where the line between state and federal
authority stood, but a border was necessary. Congressional action provided
the bright line that then formed a boundary dividing state from federal
prerogatives.

THE DEMISE OF DUALISM

The New Deal programs that President Franklin Roosevelt proposed and
Congress endorsed repudiated the axioms of dual federalism. In the midst
of the Great Depression, with another world war brewing, the federal govern-
ment sought to intervene throughout the economy and society to promote
prosperity and security. The concatenation of local ills created a national
problem that demanded a set of national solutions. The theory of dual feder-
alism did not seem adequate to the task. In the election in the fall of 1936, the
voters overwhelmingly supported Franklin Roosevelt and his policies.

12 Ibid.
13 222 U.S. 424 (1912).
14 Ibid., 436.
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Tremendous democratic majorities were returned to Congress. The Demo-
cratic Party picked up 12 seats in the House of Representatives, bringing its
total to 334, as opposed to 88 Republican members. In the Senate, the Dem-
ocrats gained five seats, resulting in a total of seventy-six Democrats and
sixteen Republicans, with four senators from minor parties.15

In 1937, in the midst of President Roosevelt’s efforts to expand his control
over the membership of the U.S. Supreme Court, the Court began to ratify
this new approach to governance.16 The Court never looked back, accepting a
much broader conception of the realm of federal power. In cases such as
Wickard v. Filburn and United States v. Darby, the Court expressed a new
understanding of federalism. In Darby, the Court disavowed some of the tools
it had previously used to separate state and federal spheres. The case arose out
of a constitutional challenge to the Fair Labor Standards Act (FLSA). Those
challenging the statute insisted that Congress had a social, not a commercial,
purpose in enacting the FLSA. The Court rejected the premise of this argu-
ment, asserting, ‘‘The motive and purpose of a regulation of interstate com-
merce are matters for the legislative judgment upon the exercise of which the
Constitution places no restriction and over which the courts are given no
control.’’17 The Court thus refused to review Congress’s purpose in regulating
commerce. The Court began to abandon the categories that it had erected in
an effort to keep the state and federal spheres separate. The Court stopped
deploying formal distinctions to fight against the concurrent exercise of state
and federal power. Only the prohibitions contained in the Constitution, such
as the Fifth Amendment, limited the federal commerce authority. As the
Court explained in Darby, ‘‘[R]egulations of commerce which do not infringe
some constitutional prohibition are within the plenary power conferred on
Congress by the Commerce Clause.’’18 The designation of an activity as
within the police power of the states no longer disabled national regulation.

Wickard continued to dismantle the categories of dual federalism. Wickard
concerned the constitutionality of the federal Agricultural Adjustment Act
(AAA). The AAA limited farm production as a way to raise prices. Farmer
Filburn exceeded his allotment and was subject to a penalty under the act.
Filburn challenged the scheme, claiming that he was growing wheat for home
consumption, and that Congress lacked authority to regulate homegrown

15 By 1936, President Roosevelt had not had the opportunity to appoint any Justices to the U.S.
Supreme Court.

16 For a description of Roosevelt’s ‘‘court packing’’ plan, see William E. Leuchtenburg, The

Supreme Court Reborn (New York: Oxford, 1995).
17

United States v. Darby, 312 U.S. 100, 115 (1941).
18 312 U.S. at 115.
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wheat not destined for the market. In rejecting Filburn’s claim, the
Court repudiated both the substantive and institutional components of dual
federalism.

In Wickard, the Court disclaimed its prior invocation of formal limits on
federal authority. Justice Jackson wrote, ‘‘[E]ven if appellee’s activity be local
and though it may not be regarded as commerce, it may still, whatever its
nature, be reached by Congress if it exerts a substantial economic effect on
interstate commerce and this irrespective of whether such effect is what might
at some earlier time have been defined as ‘direct’ or ‘indirect.’ ’’19 No longer
would the Court use the categories of direct and indirect effects of commerce
to separate state and federal authority.

The Court also transformed the institutional conception of federalism and
its implementation. The Court disavowed a robust judicial role in enforcing
limits on congressional power. In the Court’s analysis, the constitutionality of
the AAA turned on whether growing wheat for home consumption did have a
substantial effect on interstate commerce. However, Justice Jackson explained
that Congress must be the institution to evaluate that effect. The Court did not
offer its own assessment of whether the home production of wheat had a
substantial effect on interstate commerce. Instead, it deferred to the congres-
sional resolution of that question. The Court stated: ‘‘This record leaves us in
no doubt that Congress may properly have considered that wheat consumed on
the farm where grown if wholly outside the scheme of regulation would have a
substantial effect in defeating and obstructing its purpose to stimulate trade
therein at increased prices.’’20 The question for judicial review was not
whether the activity substantially affected interstate commerce but whether
Congress could rationally so conclude. The Wickard court eschewed an inde-
pendent judicial evaluation of the factual predicate for the challenged legis-
lation. The supporting factual circumstances were to be presumed, and any
congressional conclusions would be accorded great deference.

Wickard and Darby illustrated how the decline of dual federalism
unleashed national power. The end of dual federalism had important impli-
cations, as well, for the flip side of dual federalism, the limitations on the
power of states under the doctrines of the dormant Commerce Clause and
federal preemption. Justice Stone made this connection explicit in arguing
that the Court should not use the preemption doctrine to avoid concurrent
state and federal regulation. In Hines v. Davidowitz21 he asserted that only

19
Wickard v. Filburn, 317 U.S. 111, 125 (1942).

20 Ibid., 128–9 (emphasis added).
21 312 U.S. 52 (1941).
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clear congressional purpose to invalidate state law should justify a finding of
preemption:

At a time when the exercise of the federal power is being rapidly expanded
through Congressional action, it is difficult to overstate the importance of
safeguarding against such diminution of state power by vague inferences as to
what Congress might have intended if it had considered the matter or by
reference to our own conceptions of a policy which Congress has not
expressed and which is not plainly to be inferred from the legislation which
it has enacted.22

These sentiments were uttered in dissent. The majority, however, adopted this
view in Rice v. Santa Fe Elevator Corp.,23 which has become the classic
statement of the Court’s reluctance to imply preemption. Speaking for the
Court, Justice Douglas wrote, ‘‘[W]e start with the assumption that the his-
toric police powers of the States were not to be superseded by the Federal Act
unless that was the clear and manifest purpose of Congress.’’24 Unlike the pre–
New Deal era, the touchstone was congressional intent. The Court did not
presume that federal intervention in an area automatically disempowered the
states. Concurrent state and federal regulation had become an accepted part
of the modern administrative state. Preemption doctrine no longer embodied
a default presumption against such overlap. The dormant Commerce Clause
doctrine followed a similar trajectory. The Court only struck down state laws
that discriminated against interstate commerce or unduly burdened interstate
commerce. Mere state regulation of interstate commerce no longer led to
invalidation.

The end of dual federalism thus had vital importance for the understanding
of the overall relationship of the states and the federal government. Federal-
ism no longer meant the separation of state and federal spheres of authority.
Concurrent state and federal regulation became accepted. Further, the courts
no longer played a central role in managing the relationship of the states and
the federal government. The courts became much less active in patrolling the
bounds of federal power. Congress could reach any activity with a connection
to interstate commerce, and the Court generally deferred to Congress in
assessing that relationship. Similarly, given the background assumption of
concurrent regulation, the mere fact of federal legislation in a particular area
would not preempt state intervention. A holding of preemption depended on

22 Ibid., 75 (Stone, J., dissenting); Gardbaum, ‘‘New Deal Constitutionalism,’’ 537–8.
23 331 U.S. 218 (1947).
24 Ibid., 230.
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a congressional purpose to nullify state regulation in the area. A desire to
preempt could not be inferred from the simple fact of concurrent regulation.

Since 1937, overlapping state and federal regulation has become the norm
for many, if not most, subjects. Federal laws play important roles even in areas
of traditional state primacy, such as family law,25 education,26 and crime.27

Education represents the most salient example of the demise of dual feder-
alism. The United States has a long tradition of local control of education. Yet
education has become a national issue of surpassing political importance.
The federal No Child Left Behind Act28 (NCLB), which passed both houses
of Congress with broad, bipartisan majorities,29 instituted widespread federal
regulation of local educational policies. NCLB requires states to establish
proficiency goals for the performance of students. Yearly testing monitors
the progress in achieving these benchmarks. Under the act, schools that fail
to make adequate yearly progress toward the proficiency goals are subject to an
escalating series of sanctions. For example, if schools fall below the standards
for two consecutive years, students are allowed to choose a different school in
the same district. After five years of failed performance, the school must
surrender control to the state.30 NCLB does not represent a federal takeover
of education. State and local authorities retain the primary responsibility for
running public schools. Under NCLB, public education in the United States
involves the interaction of federal, state, and local governments.31

25 Child Support Recovery Act of 1992, Pub. L. No. 102-521, 106 Stat. 3403 (codified as amended
at 18 U.S.C. § 228 [1994]).

26 No Child Left Behind Act, Pub. L. No. 107–10, 115 Stat. 1425 (2002) (codified in scattered
sections of 20 U.S.C.).

27 Michael A. Simons, ‘‘Prosecutorial Discretion and Prosecution Guidelines: A Case Study in
Controlling Federalization,’’ New York University Law Review 75, no. 4 (2000): 893, 902–29;
Sara Sun Beale, ‘‘Too Many and Yet Too Few: New Principles to Define the Proper Limits for
Federal Criminal Jurisdiction,’’ Hastings Law Journal 46, no. 4 (1995): 979, 993. (‘‘The
current increase in federal criminal jurisdiction is in fundamental tension with the values of
decentralization promoted by federalism.’’)

28 Pub. L. No. 107–10, 115 Stat. 1425 (2002) (codified at 20 U.S.C. §§ 6301–6578 [Supp. II 2002]).
29 The vote on the final bill in the House of Representatives was 381–41. See Adam Clymer,

‘‘National Briefing: House Passes Education Bill,’’ New York Times, December 14, 2001,
A36. The vote in the Senate was 87-10. Diana Jean Schemo, ‘‘Senate Approves a Bill to Expand
the Federal Role in Public Education,’’ New York Times, December 19, 2001, A32.

30 James E. Ryan, ‘‘The Perverse Incentives of the No Child Left Behind Act,’’ New York

University Law Review 79, no. 3 (2004): 932, 942–3.
31 James S. Liebman and Charles F. Sabel, ‘‘The Federal No Child Left Behind Act and the Post-

Desegregation Civil Rights Agenda,’’ North Carolina Law Review 81, no. 4 (2003): 1703,
1723; James S. Liebman and Charles F. Sabel, ‘‘A Public Laboratory Dewey Barely Imagined:
The Emerging Model of School Governance and Legal Reform,’’ N.Y.U. Review of Law

and Social Change 28, no. 2 (2003): 183, 283–300.
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By the same token, states have taken the lead in domains often associated
with national regulation, including climate change, securities regulation, and
the human rights aspects of trade policy. When he was New York’s Attorney
General, Eliot Spitzer took an active role in prosecuting types of corporate
misconduct usually targeted by federal regulators.32 His successor, Andrew
Cuomo, followed a similar path. Cuomo pursued an aggressive program of
investigating potential abuses in student loans, which are subject to a variety
of federal regulations. Climate change and the regulation of low-emission
vehicles have demonstrated a similar, productive interaction of state and
federal rules.33

POLYPHONIC FEDERALISM

The decline of dual federalism created the need for a new conception of the
relationship of the states and the federal government. ‘‘Polyphonic federalism’’
provides a useful framework for understanding the contemporary federal-
state dynamic. From the polyphonic perspective, federalism consists of inde-
pendent state and federal voices that interact together. Federalism does not
require separating the world into areas of exclusive state and exclusive federal
control. Rather, the key task of federalism is to manage the overlap of state and
federal law.

I believe that the aural metaphor of polyphony is useful for several reasons.
Spatial metaphors imply that state and federal regulatory domains must
remain separate and distinct for federalism to function properly. Political
scientists have debated whether a ‘‘layer cake’’ or a ‘‘marble cake’’ best reflects
federalism. However, either of these spatial/gastronomic metaphors envisions
state and federal regulation as inhabiting separate regions. It is difficult to
imagine two things occupying the same space without combining into a new
undifferentiated whole. The choice is layer cake, marble cake, or stew. The
aural metaphor of polyphony presents an alternative in which state power and
federal power exist in the same space but remain distinct voices of authority.
Aurality allows concurrence and independence. In addition, polyphony
emphasizes more than simple overlap. It is the interaction of the different
voices that creates polyphony. Similarly, the interaction of state and federal

32 Trevor Morrison’s chapter in this volume (Chapter 4) discusses Spitzer’s initiatives. Other
sources include Robert B. Ahdieh, ‘‘Dialectical Regulation,’’ Connecticut Law Review 38,
no. 5 (2006): 872–5; Judith Burns, ‘‘Mutual Funds under Fire,’’ Wall Street Journal,
September 10, 2003, C14; Jonathan Mathiesen, ‘‘Dr. Spitzlove or: How I Learned to Stop
Worrying and Love ‘Balkanization’,’’ Columbia Business Review, no. 2 (2006): 311.

33 Kirsten H. Engel, ‘‘Harnessing the Benefits of Dynamic Federalism in Environmental Law,’’
Emory Law Journal 56, no. 1 (2006): 159.
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regulations allows federalism to realize its full potential. Concurrent state and
federal jurisdiction can result not just in two sets of regulations but also in a
regulatory regime superior to what could be achieved by the independent
activity of either regulator. I will discuss examples in the following text, and
later chapters detail more.

VALUES OF POLYPHONY

By promoting the interaction of state and federal law, the polyphonic
approach produces a system of governance that is more innovative and resil-
ient than the compartmentalized system of dual federalism.34 In specific,
polyphonic federalism advances the valuable characteristics of plurality, dia-
logue, and redundancy.35 This list of values differs from the standard dualist
account because the point is not to enumerate the potential benefits of divid-
ing state and federal authority. Instead, polyphonic federalism seeks to harness
the gains that flow from the overlapping exercise of power.

The plurality of federal and multiple state regulatory regimes produces a
variety of different responses to a perceived threat, encouraging policy exper-
imentation. People in different states can experiment with different legal
solutions to common problems. Various possible formulas exist for addressing
particular concerns. Federalism allows different states to try out different
possibilities. The states and the federal government can operate as ‘‘laborato-
ries,’’36 experimenting with divergent regulatory regimes. In some instances,
the appropriate regulations may differ from region to region. No single best
solution will dominate. In other areas, the states and the national government
will converge on a single, preferred outcome.

Dialogue magnifies the value of plurality. Not only can each government
try different responses to common problems, but also the different regulators
can learn from each other. In their account of democratic experimentalism,
Michael Dorf and Charles Sabel have emphasized the importance of bottom-
up problem solving.37 Regulators can learn from the best practices of other
regulatory regimes. Kirsten Engel’s theory of ‘‘dynamic federalism’’ conceives
of a similar ongoing, dialectical process.38 The interaction of state and federal

34 The chapter in this book by David E. Adelman and Kirsten H. Engel (Chapter 13) discusses
the advantage of federal-state interaction with specific attention to environmental regulation.

35 Robert A. Schapiro, ‘‘Toward a Theory of Interactive Federalism,’’ Iowa Law Review 91, no. 1
(2005): 243, 288–90.

36 See New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting).
37 See Michael C. Dorf and Charles F. Sabel, ‘‘A Constitution of Democratic Experimental-

ism,’’ Columbia Law Review 98, no. 2 (1998): 267.
38 Engel, ‘‘Harnassing the Benefits of Dynamic Federalism.’’
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regulators may produce a regulatory scheme superior to what either govern-
ment would produce independently. Engel has demonstrated how the devel-
opment of national low-emission vehicle standards built on such a productive
dialogue. The resulting regulatory scheme represented an advance on what
state or federal regulators had conceived.39 Dialogue facilitates regulatory
innovation. The optimal regulatory regime develops and changes over time,
with constant interaction from a variety of forces, including information gen-
erated by other regulators.

Regulatory overlap facilitates redundancy as well. If one set of regulators
fails to address the problem, another set provides an alternative avenue for
relief. The failure of one government does not foreclose all possibility of
assistance. The different institutional positions of state and federal regulators
make redundancy especially powerful. Information and interest group dynam-
ics may function differently at the state than at the national level. Each regu-
lator may enjoy different strengths and weaknesses.40 Federalism means that if
one channel of relief is blocked, citizens may pursue a different path. In this
way, the redundancy of polyphonic federalism responds to the complexity and
fallibility of regulatory regimes. It may be that in a specific context either the
federal government or a state government is ideally suited to address an issue.
However, in the second-best world of practical reality, other interest groups or
inertial forces may impede this optimal regulatory regime. Redundancy pro-
vides a second-best solution for dealing with problems.

PITFALLS OF POLYPHONY

Regulatory overlap has potential pitfalls. Concurrent regulation may under-
mine important principles of uniformity, finality, and accountability.41 Some-
times great inefficiencies may result if diverse, potentially contradictory
regulations apply to a particular item. It may be prohibitively expensive for
the manufacturer of a hair dryer to comply with divergent warning require-
ments in every state. Even if the regulations are not actually incompatible,

39 Ibid., 168–9.
40 See Robert M. Cover, ‘‘The Uses of Jurisdictional Redundancy: Interest, Ideology, and Inno-

vation,’’ William and Mary Law Review 22, no. 4 (1981): 639, 656–7 (discussing the values of
redundancy); Robert M. Cover and Alexander Aleinikoff, ‘‘Dialectical Federalism: Habeas
Corpus and the Court,’’ Yale Law Journal 86, no. 6 (1977) 1035, 1042–6 (discussing feder-
alism as providing a redundant system for protecting rights); Martin Landau, ‘‘Federalism,
Redundancy and System Reliability,’’ Publius 3, no. 2 (1973): 173, 188–9 (emphasizing role of
federalism in providing redundancy).

41 Schapiro, ‘‘Toward a Theory of Interactive Federalism,’’ 290–2.
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the existence of multiple regulatory regimes imposes costs on firms who
must ascertain and satisfy the rules of all the relevant polities. The existence
of overlapping regulatory regimes also diminishes the certainty and finality of
any particular regulatory outcome. Even within a particular state, a firm
may be subject to state and federal restrictions. Clarifying and resolving any
potential violation of one set of rules will not necessarily end compliance
problems. Making peace with state regulators may not satisfy federal officials.

Accountability also may suffer in a polyphonic system. In limiting the
authority of the national government, the U.S. Supreme Court has often
emphasized the danger of blurring lines of responsibility. The Court hypothe-
sizes that either federal commandeering of state government42 or federal
regulation of traditional state domains43 undermines political accountability.
Dissatisfied citizens might be confused about which level of government to
blame. To the extent these accountability concerns are valid,44 concurrent
state and federal regulation might well pose the same kind of harm that the
Court has recently sought to avoid in its Commerce Clause and anti-
commandeering cases.

A federal system presents a different kind of concern that also could be
understood as a threat to accountability. State regulation of interstate
business may have differential effects in different states. A state’s laws might
impose burdens on out-of-state firms, while benefiting in-state consumers.
Product safety rules, for example, might protect consumers in one state, while
imposing costs on manufacturing processes that take place in other states.
Depending on the structure of the market, firms might not be able to custom-
ize their price structure so as to force a state to internalize the costs of regu-
lation.45

42
New York v. United States, 505 U.S. 144, 168 (1992). (‘‘[W]here the Federal Government
compels States to regulate, the accountability of both state and federal officials is dimin-
ished.’’)

43
United States v. Lopez, 514 U.S. 549, 576 (1995) (Kennedy, J., concurring) (‘‘The theory
that two governments accord more liberty than one requires for its realization two distinct and
discernable lines of political accountability. . . .’’); United States v. Morrison, 529 U.S.
598, 611 (2000) (‘‘Were the Federal Government to take over the regulation of entire areas of
traditional state concern, areas having nothing to do with the regulation of commercial
activities, the boundaries between the spheres of federal and state authority would blur . . . ’’
[quoting Lopez, 514 U.S. at 577 (Kennedy, J., concurring)]).

44 Dean Edward Rubin has offered a powerful critique of this accountability argument. Edward
Rubin, ‘‘The Myth of Accountability and the Anti-Administrative Impulse,’’ Michigan Law

Review 103, no. 8 (2005): 2073, 2083–91.
45 Samuel Issacharoff and Catherine Sharkey, ‘‘Backdoor Federalization,’’ UCLA Law Review

53, no. 6 (2006): 1353, 1386–9.
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The project of federalism is to maximize the benefits, while minimizing the
potential disadvantages of polyphony. Once federalism is understood in this
way, an important institutional implication follows. The management of
dynamic overlap is a task best performed by branches of government other
than the courts. Legislators and administrators can make an assessment of the
best interaction and negotiate toward the best resolution. Courts are good at
drawing lines, at invoking categorical distinctions. However, as cases such as
Wickard recognized, courts have much less ability to make fine-grained anal-
yses of economic realities. As federalism analysis becomes more pragmatic
and functional, the role for courts diminishes.

In sum, guided by the polyphonic approach, regulators should continue to
embrace the productive possibilities of regulatory overlap. Concurrent regu-
lation is not always desirable. Concerns for uniformity, finality, and account-
ability may require a unitary legal regime in some instances. However,
regulators should be certain that these values outweigh the advantages of
plurality, dialogue, and redundancy in particular situations. With an under-
standing of the value of concurrent regulation, courts should be hesitant to
infer a purpose to preempt overlapping state regulation. Congress and admin-
istrative agencies have a greater capacity to weigh the benefits and harms of
overlap. Moreover, courts certainly should not assume that regulators prefer a
unitary federal regime. Courts must recognize and honor the regulatory
embrace of interactive state and federal laws.

RETURN OF DUALISM

Recently, however, the U.S. Supreme Court has begun to veer back toward
a dual federalist mind-set. In several areas, the Court has returned to the
dual federalist project of constructing enclaves of exclusive federal and
exclusive state control and then enlisting the judiciary in actively protecting
the boundaries of the state and federal domains. This section outlines the
return to dualism and employs the polyphonic perspective to highlight the
flaws in this return to dualism and to suggest a better approach to
preemption.

Since 1992, the Court has reached back into the past to impose restrictions
on the federal government in three areas in particular. First, for the first time
since 1937, the Court held that Congress had exceeded its authority under the
Commerce Clause.46 Second, overruling a recent decision, the Court held
that the states enjoy a constitutional immunity from damages actions by

46
United States v. Lopez, 514 U.S. 549 (1995).

46 Robert A. Schapiro



private individuals, and that Congress cannot displace this immunity by stat-
ute.47 Third, in tension with another earlier case, the Court held that Con-
gress cannot ‘‘commandeer’’ the legislative or administrative functions of state
and local governments.48

In limiting the scope of federal power, the Court has sought to revive
prior dualist classifications. In its cases interpreting the Interstate
Commerce Clause, for instance, the Court has attempted to distinguish the
‘‘truly local’’ from the ‘‘truly national.’’49 By invoking these categories, the
Court seeks to reconstruct enclaves of exclusive state jurisdiction and exclu-
sive federal jurisdiction. Unlike the true dual federalism of the pre-1937
period, the Court acknowledges broad areas of overlap. However, certain
regions must remain free from intermingled state and federal regulation. In
a further reversal of its post-1937 trajectory, the Court also contemplates a
robust judicial role in constructing the boundaries of these exclusive
domains. For the current Court, federalism has become once again a
project of judicial line-drawing. The Court has abandoned the New Deal
skepticism about (1) whether the truly local and the truly national remain
meaningful categories and (2) whether, even if the truly local and the truly
national retain some meaning, the courts are the institutions best suited to
define the boundaries of the local and the national. In this project, the current
Court rejects the lessons of the New Deal and the realities of contemporary
society.

Dual federalism limited both state and federal power. Similarly, the Court’s
return to dualism has led it to strike down state and federal regulation. The
Court’s failure to accept the pervasiveness of concurrent state and federal
regulation has led it to invalidate state action through an aggressive use of
the dormant Commerce Clause and federal preemption. The Court has
developed a broad understanding of the kind of state regulatory authority

47
Seminole Tribe v. Florida, 517 U.S. 44 (1996) (overruling Pennsylvania v. Union Gas

Co., 491 U.S. 1 [1989]).
48

New York v. United States, 505 U.S. 144 (1992). The New York case is in tension with the
Garcia case, which appeared to contemplate a very limited role for the courts in enforcing
federalism-based limitations on federal power. Garcia v. San Antonio Metro. Transit

Auth., 469 U.S. 528, 556 (1985). (‘‘[T]he principal and basic limit on the federal . . . power is
that inherent in all congressional action – the built-in restraints that our system provides
through state participation in federal government action. The political process ensures that
laws that unduly burden the States will not be promulgated.’’)

49
United States v. Morrison, 529 U.S. 598, 617–18 (2000) (‘‘The Constitution requires a
distinction between what is truly national and what is truly local.’’); United States v. Lopez,
514 U.S. 549, 567–8 (1995).
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prohibited by the dormant Commerce Clause.50 The Court’s doctrine has
occasioned widespread criticism. Both commentators51 and justices52 decry it
as unprincipled and without foundation. As Jim Chen has noted, the term
quagmire has become a commonplace in characterizing dormant Commerce
Clause doctrine.53 Maxwell Stearns recently captured the distinction of
the dormant Commerce Clause as a much-maligned doctrine with a broad
application:

Despite these general criticisms of the doctrine, in the name of the dormant
Commerce Clause, the Court has significantly limited the power of states to
regulate across a wide range of subject areas, including train and truck safety,
imports and exports of myriad goods and services, the conditions for
the intake and outflow of solid and liquid waste, and insurance and corporate
law.54

As in the pre-1937 period, dualism entails a broad dormant Commerce
Clause, which diminishes the scope of state regulatory authority.

Although the Court seems to be in the midst of a struggle over preemption,
current federal preemption doctrine at times manifests a similarly dualist
spirit. The Court’s growing commitment to creating a sphere of exclusive
federal jurisdiction corresponds to a broad construction of the preemptive

50
West Lynn Creamery, Inc. v. Healy, 512 U.S. 186 (1994) (holding state subsidy
scheme unconstitutional); Richard H. Fallon Jr., ‘‘The ‘Conservative’ Paths of the Rehn-
quist Court’s Federalism Decisions,’’ University of Chicago Law Review 69, no. 2
(2002): 429, 460–1 (discussing the dormant Commerce Clause doctrine of the Rehnquist
Court); Ernest A. Young, ‘‘Is the Sky Falling on the Federal Government? State Sovereign
Immunity, the Section Five Power, and the Federal Balance,’’ Texas Law Review 81, no. 6
(2003): 1551, 1591. (‘‘Dormant Commerce Clause review has the effect of foreclosing or under-
mining a wide range of important state policies, such as responsible attempts at waste disposal,
state safety regulation, and efforts to encourage important state industries’’ [footnotes
omitted]).

51 Julian N. Eule, ‘‘Laying the Dormant Commerce Clause to Rest,’’ Yale Law Journal 91, no.
3 (1982): 425; Martin H. Redish and Shane V. Nugent, ‘‘The Dormant Commerce Clause and
the Constitutional Balance of Federalism,’’ Duke Law Journal no. 4 (1987): 569.

52
Newfound/Owatonna, Inc. v. Town of Harrison, 520 U.S. 564, 595 (1997) (Scalia, J.,
dissenting, joined by Rehnquist, C. J., and Thomas and Ginsburg, J. J.) (‘‘The Court’s negative
Commerce Clause jurisprudence has drifted far from its moorings.’’); ibid., 610 (Thomas, J.,
dissenting) (characterizing the Court’s dormant Commerce Clause jurisprudence as ‘‘over-
broad and unnecessary’’).

53 See Jim Chen, ‘‘A Vision Softly Creeping: Congressional Acquiescence and the Dormant
Commerce Clause,’’ Minnesota Law Review 88, no. 6 (2004): 1764, 1792.

54 See Maxwell L. Stearns, ‘‘A Beautiful Mend: A Game Theoretical Analysis of the Dormant
Commerce Clause Doctrine,’’ William and Mary Law Review 45, no. 1 (2003): 1, 10–11
(footnotes omitted).
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reach of federal regulation. Cases such as Geier v. American Honda Motor
Company55 illustrate this approach. Geier concerned the ability of a state-law
tort system to hold a manufacturer liable for an allegedly unsafe automobile.
The specific question presented in Geier was whether federal automobile reg-
ulations preempted a state-law tort action that sought to impose liability based
on the manufacturer’s failure to equip an automobile with an air bag.56 The
federal statute at issue contained both an express preemption provision and a
savings clause, which stated that ‘‘ ‘compliance with a federal safety standard’
does not exempt any person from any liability under common law.’’57

The Court held that neither the express preemption provision nor the
savings clause applied. Falling back on ‘‘ordinary pre-emption principles,’’
the Court concluded that the state tort suit was preempted because it ‘‘stood
as an obstacle’’ to the accomplishment of a federal objective.58 The Court
showed no particular concern for accommodating the overlap of state and
federal interest or power. Geier is just one of several recent decisions in which
the Court has insisted on a wide sweep of federal preemptive authority.59 As
Caleb Nelson has demonstrated, the Court has developed a broad concept
of conflict preemption under a theory of ‘‘obstacle preemption.’’60 Under the

55 529 U.S. 861 (2000).
56 Ibid., 864–5.
57 Ibid., 868 (quoting 15 U.S.C. §1397(k)).
58 Ibid., 881–2.
59 Compare Cipollone v. Liggett Group, Inc., 505 U.S. 504, 517 (1992) (suggesting that

implied preemption would not be found in statutes containing express preemption provi-
sions), with Freightliner Corp. v. Myrick, 514 U.S. 280, 288 (1995) (noting that an express
preemption provision did not foreclose the finding of implied preemption), and Geier, 529
U.S. at 869 (same). Other cases broadly construing preemption include Riegel v. Med-

tronic, Inc., 128 S. Ct. 999 (2008) (holding state tort suit preempted by federal regulation of
medical devices); Am. Ins. Ass’n v. Garamendi, 539 U.S. 396 (2003) (holding California
statute requiring disclosure of information about Holocaust-era insurance policies preempted
by foreign policy of the United States); Lorillard Tobacco Co. v. Reilly, 533 U.S. 525
(2001) (holding state statute regulating advertising of tobacco products preempted by federal
law); Crosby v. Nat’l Foreign Trade Council, 530 U.S. 363 (2000) (holding state law
restricting state transactions with companies doing business with Burma preempted by foreign
policy of the United States); U.S. v. Locke, 529 U.S. 89 (2000) (holding state regulation of oil
spills preempted by federal statute); Gade v. Nat’l Solid Waste Mgmt. Ass’n, 505 U.S. 88
(1992) (holding state law regulating workers at hazardous waste sites preempted by federal law);
Alison Cassady, Tying the Hands of States: The Impact of Federal Preemption on

State Problem-Solvers (National Association of State PIRGS, July 2004), 2 (asserting that
‘‘federal preemption has often tied the hands of state legislators and regulators eager to solve
problems facing their constituents’’).

60 Caleb Nelson, ‘‘Preemption,’’ Virginia Law Review 86, no. 2 (2000): 225, 228–9; Erwin
Chemerinsky, Constitutional Law: Principles and Policies § 5.2 (New York: Aspen,
3rd ed. 2006), 412–16 (discussing preemption of state laws that impede federal objectives).
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obstacle preemption doctrine, a state law will be preempted if a court con-
cludes that the state law will hinder the accomplishment of the purposes
underlying the federal law. The Court has deployed this doctrine to strike
down state regulations that it finds in tension with a federal statute, without
regard to whether the state law actually conflicts with some textual provision
of the federal enactment.61 As evidenced by Geier, this approach narrows the
scope of state authority in areas of concurrent state and federal regulation.
The Court’s broad invocation of obstacle preemption reflects its dualist out-
look. When the federal government regulates in a particular area, the Court
often presumes an exclusivist intent. The Court assumes that Congress would
not contemplate concurrent regulatory efforts by the states. In some instances
the Court accepts overlapping federal and state regulatory regimes. The Bates
case provides a prominent recent example of this occasional acceptance of
concurrent state and federal systems.62 In Bates, the Court held that the
federal regulation of pesticides did not preempt certain state-law tort claims.
Despite cases like Bates, the trend toward greater preemption is disturbing.

Another example of the Court’s dualist approach to preemption is Ameri-
can Insurance Ass’n v. Garamendi.63 This case concerned efforts to assist
beneficiaries in obtaining the proceeds of Holocaust-era policies sold to Jews
in Europe. Insurance policies were common investment devices for Jews in
the period before World War II. The value of such insurance policies owned
by Jewish families has been estimated at figures ranging from $17 billion to
$200 billion in today’s currency.64 The insurance companies erected onerous
standards after World War II, making it difficult for beneficiaries to collect the
proceeds. Eventually, the United States and Germany entered into an exec-
utive agreement to set up a claim resolution procedure. California sought to
supplement this process by forcing insurance companies doing business in
California to release more information about their Holocaust-era policies.

The insurance companies challenged the California statute, and in Gara-
mendi, the U.S. Supreme Court invalidated the state law, holding it preemp-
ted. Normally, preemption cases involve finding a federal law that conflicts
with state law. In this case, no such federal law existed. The executive agree-
ment had the force of law, but it did not contain a provision preempting state
remedies. Nevertheless, by a 5-4 vote, the Court held that the California law

61 See Buckman Co. v. Plaintiff’s Legal Comm., 531 U.S. 341 (2001); Daniel J. Meltzer,
‘‘The Supreme Court’s Judicial Passivity,’’ Supreme Court Review (2002): 343, 366 (discus-
sing Buckman).

62 544 U.S. 531 (2005).
63 539 U.S. 396 (2003).
64 See Michael J. Bazyler, Holocaust Justice: The Battle for Restitution in America’s

Courts (New York: New York University Press, 2003), 110–11.
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was invalid because it interfered with the national government’s control of
foreign relations.65 Like Geier, Garamendi exemplifies the dualist approach to
preemption. The California law did not conflict with the process established
by the executive agreement. Nevertheless, the Court struck it down. The
Court was determined to draw lines between state and federal domains,
and the majority found that the insurance policy issue lay in an area commit-
ted exclusively to the federal government.

In cases such as Geier and Garamendi, the Court understands a choice of
one regulatory path to be an implicit rejection of all others. This conception
recapitulates the dualist project of separating state from federal spheres. If the
Court instead assumed that Congress contemplated concurrent state efforts,
then the preemption analysis would be quite different. The presumption of
concurrence would decrease implied preemption of state laws that stand as an
‘‘obstacle’’ to the achievement of federal purposes. The polyphonic perspec-
tive emphasizes that obstacle preemption might actually undermine the stat-
utory purpose. Eliminating complementary state schemes might contradict
the regulatory goal of advancing health, safety, or other aims. Federal regu-
lators may welcome and expect concurrent state efforts. A judicial presump-
tion of federal exclusivity frustrates these assumptions. Given the
pervasiveness of overlapping state and federal regulation, it is unreasonable
for courts to assume a desire for preemptive federal regulation, in the absence
of a clear expression of preemptive intent.

In the polyphonic conception, courts should apply a background presump-
tion that state power and federal power can coexist.66 In the absence of
evidence to the contrary, courts should not strike down state laws because
they operate in the same field as federal law. This presumption would apply in
both the preemption and the dormant Commerce Clause settings. Both
involve situations in which the courts must decide whether to permit state
regulation in an area in which Congress could, but has not, clearly excluded
the states. Courts should not be in the business of eliminating state regulatory
plans in the name of creating uniform federal regulatory policy. The existence
of multiple overlapping regimes of regulation represents one of the important
consequences of federalism. Such concurrence promotes plurality, dialogue,
and redundancy, values the legislature embraced in regulatory regimes pre-
serving overlapping state and federal roles. The presumption of concurrence
also would limit the scope of the Court’s doctrine voiding nondiscriminatory
state laws that impose an undue burden on commerce. The Court currently

65 See Garamendi, 539 U.S. at 401.
66

Geier v. Am. Honda Motor Co., 529 U.S. 861, 907 (2000) (Stevens, J., dissenting). (‘‘Our
presumption against pre-emption is rooted in the concept of federalism.’’)
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applies a balancing test to such laws,67 and the presumption in favor of con-
current regulation would serve as a factor weighing against invalidation. Such
a presumption could be overcome by contrary evidence of an unusual need
for uniformity.

The presumption of concurrence would leave large areas of preemption
and dormant Commerce Clause doctrine unchanged. Congress could
expressly preempt state law. States still could not discriminate against com-
merce from other states.68 In the absence of congressional guidance, though,
the presumption would lead the courts toward a greater acceptance of con-
current state regulation. The values of polyphonic federalism, then, corre-
spond to deferential review when Congress clearly has decided to regulate an
area. In conditions of less certainty, such as preemption and the dormant
Commerce Clause, the courts would be more accommodating of state action.

CONCLUSION

Polyphonic federalism acknowledges the overlap of state and federal regula-
tion. Rather than attempting to recreate a world of separate state and federal
enclaves, the polyphonic perspective encourages policy makers and courts to
realize the benefits that flow from concurrent regulation. The most common
task facing regulators is not how to divide state and federal spheres of control
but is how to manage the interaction of state and federal power so as to
advance policy ends. The polyphonic perspective seeks to promote the bene-
fits of concurrent regulation, while acknowledging the potential harms.

Recently, however, the Supreme Court has hearkened back to dual feder-
alism. Its decisions limiting federal power and state power invoke the dis-
carded assumptions of the dual federalist era. The Court cannot reverse the
tide of concurrent regulation. However, the Court’s decisions can impede the
efforts of the federal government and the states to address important prob-
lems. The Court’s preemption doctrine has had this unfortunate impact, as its
decisions have interfered with the ability of states to promote health and
safety. The Court’s decisions do not reflect a necessary consequence of fed-
eralism. Rather, the Court’s rulings reflect a discarded vision of federal-state
relations. The acceptance of the polyphonic framework would allow the
Court to focus on the important issues of federal-state interaction, rather than
fighting a quixotic, rearguard action.

67
Pike v. Bruce Church, Inc., 397 U.S. 137, 142 (1970); Laurence H. Tribe, American

Constitutional Law, vol. 1, § 6–13 (New York: West, 3rd ed. 2000), 1100–2.
68 Tribe, American Constitutional Law, § 6–6, 1059–68.
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As discussed in the following chapters, the past seventy years have witnessed
the benefits of interactive federal and state efforts. Polyphony has become the
norm. It would be a grave mistake for courts to try to turn back the clock to
dualism. Polyphonic federalism may present complex issues of design, but
dual federalism imposes outmoded, simplistic understandings of federal-state
relations.
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3 Preemption and Regulatory Failure Risks

David C. Vladeck

INTRODUCTION

When the Titanic sailed on its maiden and final voyage on April 10, 1912, it
carried 2,227 passengers and crew. Shortly after midnight on April 15, 1912, the
Titanic hit an iceberg and sank in the frigid waters of the North Atlantic; 1,523
perished. The Titanic carried sixteen lifeboats with a capacity of 980 people –
nearly 1,250 fewer spaces than needed. But the Titanic was in full compliance
with then-current maritime safety regulations, which were set by the British
Board of Trade. The Board of Trade’s standard had been established in 1884.
At that time, the largest vessel afloat was one-quarter of the size of the Titanic.
The new generation of superliner – the Titanic, Mauritania, and Lusitania –
carried far more passengers and crew than their predecessors. The Board of
Trade knew this; it convened an advisory committee in 1911 to consider
upgrading the lifeboat standard but took no action. A year later, tragedy stuck.1

Now fast-forward to March 2005. Joshua Oukrop, a college student, was on
a spring-break trip to Moab, Utah, with his girlfriend. They went for a bike
ride, but Joshua soon complained of fatigue, fell to the ground, and died of
cardiac arrest. Why? Joshua had a common genetic disorder that causes erratic
heartbeats that, if untreated, can trigger sudden cardiac arrest. But Joshua was
able to lead a normal life because his doctors implanted a small, pocket-
watch-sized, defibrillator into his chest. The defibrillator – a Guidant Prizm
2 – was programmed to deliver an electrical impulse to Joshua’s heart when it
went into arrest and jolt his heart back into a normal rhythm. But on that day
in March, instead of delivering a life-saving charge to his heart, his

1 John P. Eaton and Charles A. Haas, Titanic: Destination Disaster The Legends and

the Reality (New York: W.W. Norton, 1987), 113, 148; John Dudman, Great Disasters:

The Sinking of the Titanic (New York: Bookwork Press 1988), 12–13, 20.
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defibrillator short-circuited and failed. A wire in the device was too close to a
component, causing an arc between them when the device fired.2

Joshua’s doctors determined that the defibrillator’s malfunction caused his
death. Joshua may have been the first to die from a failure of a Guidant Prizm
2, but the company had known about the defect before this death. Guidant
had received twenty-five reports of other failures of the device for exactly the
same reason. By the time Joshua died, the device had been on the market for
five years. Guidant had fixed the problem in 2002, three years before Joshua’s
death, but decided to sell its existing inventory first. After all, defibrillators are
not cheap, costing $25,000 apiece. Thousands of these faulty defibrillators
were sold after Guidant learned of the defect and had developed a new and
safer device. Guidant also decided not to tell physicians or patients about the
defect. Word of the defect might frighten patients into opting for potentially
risky surgery to replace the device. And in Guidant’s view, ‘‘reliability data’’
still showed the Prizm 2 to be ‘‘a highly reliable life-saving product.’’3

Shortly after his death, Joshua’s doctors met with Guidant officials to dis-
cuss what the company planned to do to assist the twenty-four thousand
patients who depended on the same device. Guidant offered to replace the
devices that Joshua’s doctors had implanted in their patients. But the company
insisted that it would not inform other doctors, fearing that they too might
want replacement devices. Guidant’s efforts to keep the defect quiet did not
succeed. The media disclosed that the short-circuiting problem had affected
other Guidant defibrillators, and that Guidant had concealed the defect with
those devices as well. Ultimately, three years after learning of the defect, after
dozens of failures (including at least one other death and several heart
attacks), and prodding from the Food and Drug Administration (FDA), Gui-
dant decided to ‘‘recall’’ the Prizm 2 and several defibrillator models, affecting
more than fifty thousand patients.4

2 David C. Vladeck, ‘‘Preemption and Regulatory Failure,’’ Pepperdine Law Review 33
(2005) 95–7; Thomas McGarity, The Preemption War (New Haven, CT: Yale University
Press, 2008); Barry Meier, ‘‘Maker of Heart Device Kept Flaw from Doctors,’’ New York

Times, May 24, 2005, A1; Barry Meier, ‘‘Repeated Defect in Heart Device Exposes a History of
Problems,’’ New York Times, October 20, 2005, A1.

3 McGarity, The Preemption War, 135.
4 ‘‘Recalling’’ a medical device implanted into a patient’s body presents its own complications.

For many cardiac patients, the risk of additional surgery to explant a defective defibrillator,
pacemaker, or heart valve outweighs the risk of retaining a defective product. See, e.g., Meier,
‘‘Maker of Heath Device Kept Flaw from Doctors.’’ Many patients decide not to undergo
replacement surgery but then endure the risk of life-threatening product failure. A young and
otherwise healthy patient like Joshua would have likely opted for replacement surgery. See
generally, Barry Meier, ‘‘Faulty Heart Devices Force Some Scary Decisions,’’ New York

Times, June 20, 2005, A1.
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Often a page of history speaks volumes. The tragic deaths of Joshua Oukrop
and the more than 1,500 that perished on the star-crossed Titanic offer a
cautionary tale of the hazards of relying on regulatory standards alone to
define an appropriate level of public safety. In both cases, regulatory bodies
established and enforced standards designed to avoid the precise harm that
befell Joshua and the Titanic’s passengers. But in both cases, regulatory stand-
ards were not enough. There are sound reasons why regulatory and tort
systems have historically operated together to place separate but reinforcing
disciplines on the market. When functioning optimally, a regulatory system
prevents harm, rewards innovation, and ensures that products on the market
have a favorable risk-reward profile.

But all too often there are gaps that regulatory agencies cannot fill. In a
perfect world, a regulatory agency would never lack the information, person-
nel, statutory power, technical expertise, or other resources needed to deal
with emerging hazards. In the real world, however, agencies are often con-
fronted with information gaps, bureaucratic inertia, intransigent companies,
resource constraints, political interference, and other handicaps that limit the
capacity of the agency to act in the public interest. Historically, tort litigation
helped fill those gaps by forcing the disclosure of safety information that might
otherwise be unavailable to regulatory agencies, deterring excessive risk tak-
ing, and providing compensation to those injured. But the safety net of tort
litigation is under assault by aggressive, and often successful, assertions of
federal preemption. That battle has been fought over Guidant’s defibrillators.
The company claimed blanket immunity from tort liability for its faulty defib-
rillators because, it asserted, all claims against it are preempted by federal law.

This chapter explores the intersection between the risk of regulatory failure
and the tort system. It demonstrates the hazards of removing the tort system as
a backstop to regulation. Cases involving medical devices, pharmaceuticals,
and automobiles are used to illustrate these concerns. In each case, a pre-
emption ruling would not only deprive the injured party of any compensation,
but it would also seriously compromise the public health objectives that are
embodied in the federal statute at issue, thereby diminishing the protection
available to all Americans.

Before turning to the illustrations, it is useful to pause briefly to ask what
causes regulatory failure. Why is tort law an important backstop to regulation?
After all, federal agencies now regulate most of the products Americans use in
their daily lives. Isn’t that enough? The answer is ‘‘no.’’ Students of regulation
have identified three overarching structural limitations in the regulatory sys-
tem that often lead to systemic regulatory failure. One problem is that agen-
cies are often ‘‘captured’’ by the businesses they regulate. It is easy to see how
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this happens. Agency officials work closely with their counterparts in industry.
They are all members of a small and discrete group of experts on a subject, so
there is a natural interaction among them. Industry representatives also rotate
in and out of the government through a ‘‘revolving door’’ that leads directly to
the boardrooms and law offices of regulated industry. Over time, close rela-
tionships emerge, and the agency begins to see itself as much as an industry
helpmate as a cop on the beat.5

This problem is especially acute in those agencies that regulate a single
industry, like the National Highway Traffic Safety Administration (NHTSA),
which regulates the automobile industry, or the Federal Railroad Administration
(FRA), which regulates railroads. These agencies tend to form ‘‘partnerships’’
with the industries they regulate, which translates into decreased enforcement
efforts and lenient regulation, often at the expense of public safety.6

A second recurring problem is that agencies are forced to depend on the
industries they regulate for the information they need to regulate.7 The asym-
metry in information resources gives regulated industry an ability to manipulate
the outcome of agency proceedings by withholding information, cherry-picking
the information they provide to the agency, or manufacturing uncertainty by
giving the agency incomplete, outdated, or inaccurate information. Generally,
agencies have little ability to validate the information provided to them. Most
agencies have limited information-gathering authority, most lack basic sub-
poena authority, and federal law circumscribes even the agencies’ ability to
secure information by surveying the industries they regulate.8 There is little risk
to companies that engage in game playing with agencies; sanctions are rarely if
ever meted out to companies that fail to provide the agencies with complete
and accurate information. But information drives the regulatory process, and,
in this respect, it is industry, not the agency, that has the upper hand. That is not
so in litigation. Court rules empower plaintiffs to engage in far-reaching dis-
covery, permitting them to gain access to virtually any information that might
be relevant to the plaintiff’s claim. As a result, plaintiffs in litigation generally
unearth information that was unavailable to the regulatory agency.9

5 See, e.g., Stigler, ‘‘The Theory of Economic Regulation,’’ Bell Journal of Economics and

Management Science 2, no. 3 (1981): 1–13; see generally, ‘‘Symposium on the Theory of
Public Choice,’’ Vanderbilt Law Review 74 (1988): 167.

6 See, e.g., Perry Quirk, Industry Influence in Federal Regulatory Agencies (Prince-
ton, NJ: Princeton University Press, 1981).

7 See Wendy Wagner, ‘‘When All Else Fails: Regulating Risky Products through Tort Litiga-
tion,’’ Georgetown University Law Journal 95 (2007): 693.

8 See Paperwork Reduction Act, 44 U.S.C. §§ 3501–3520.
9 David C. Vladeck, ‘‘Defending Courts: A Brief Rejoinder to Professors Fried and Rosenberg,’’

Seton Hall Law Review 31 (2001): 631.
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The third and most pressing weakness of the regulatory process is chronic
resource limitations. Agencies can only go as far as their resources will take
them, but over the past decade or so, our regulatory agencies have suffered
severe reductions in funding and in personnel while their regulatory respon-
sibilities have increased.10 NHTSA has fewer than seven hundred employees,
yet it is responsible for regulating the automobile industry. The Occupational
Safety and Health Administration (OSHA) is responsible for safeguarding our
nation’s workplaces, yet it has fewer than three thousand employees nation-
wide. And the FRA, which is charged with maintaining the safety of the 1.6
million rail cars operating over two hundred thousand miles of track, has
fewer than four hundred inspectors.11 These limitations have real-world con-
sequences. With meager staffs, agency enforcement efforts are by necessity
limited. Without adequate staffing, agencies cannot hope to promulgate
needed regulations in a timely way, let alone keep regulations up-to-date.
Many of the regulations on the books today are twenty or thirty years out-
of-date, even though new technologies and other advances enable far more
protective regulation. And agencies often take years, or even decades, to
put new standards in place. Regulatory delay, or what experts call ‘‘ossifica-
tion,’’ led to the shortage of lifeboats on the Titanic. That problem remains a
serious one today.

MEDICAL DEVICES AND JOSHUA OUKROP

Preemption cases involve more than dry and arcane questions of law. They
almost invariably involve a story like Joshua Oukrop’s – a tragic death or
serious injury to someone caused by a product that failed them. The statute
that is the centerpiece of litigation over Guidant’s defibrillators – the Medical
Device Amendment of 1976 (MDA) – was enacted in response to a series of
highly publicized public health catastrophes caused by defective medical
devices.12 Most notorious was the Dalkon Shield. It was an intrauterine device
introduced and widely marketed by the A. H. Robins Company without the

10 See generally, Jerry Mashaw, ‘‘Reinventing Government and Regulatory Reform: Studies in
the Neglect and Abuse of Administrative Law,’’ University of Pittsburgh Law Review 57
(1996): 405.

11 McGarity, The Preemption War, 342–3.
12 The term medical device includes an array of products, from cotton swabs to artificial heart

valves. See Medtronic, Inc. v. Lohr, 518 U.S. 470, 476 (1996). Medical devices are cate-
gorized into three classes, based on the potential risk of harm posed. Class I devices, such as
swabs, are subject only to general controls that provide a reasonable assurance of safety. Id. at
477. Class II devices, such as hearing aids, are subject to somewhat stricter controls, to ensure
that they are both safe and effective for their intended use. Id. Class III devices are used to
sustain human life or pose a serious risk to patients. Id. at 477–8.
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FDA’s prior approval. At the time, the FDA had limited authority over med-
ical devices. In designing the device, Robins ignored its own experts,
who urged that both ends of the device’s ‘‘sheath’’ be sealed to prevent ‘‘wick-
ing’’ of bacteria-laden fluids into the uterus. Robins touted the Dalkon Shield
as a safe and effective alternative to birth control pills. Soon after it hit the
market, however, women began contracting infections that caused death,
infertility, or other serious injuries. Robins kept the device on the market
for an additional year but finally stopped selling it in 1974. Robins refused
to provide assistance to the 3.6 million women who still were using the Shield.
More than two hundred thousand women sued Robins for their injuries;
ultimately, the company, and then its successor, paid out nearly $3 billion
in damages.13

To avoid a recurrence of this and similar tragedies, Congress enacted
the MDA to create a comprehensive system of regulation of all medical
devices. The MDA reserves the most rigorous regulation for what are
called ‘‘Class III’’ devices – devices, such as defibrillators, pacemakers, and
joint replacements, that sustain life or pose a serious risk to patients. As a
general rule, before marketing a Class III device, a manufacturer must submit
a premarket approval (PMA) application asking the FDA’s permission to
market the device for the specific uses identified in the application. There
are two exceptions. First, any device manufactured prior to the passage of the
MDA – a ‘‘grandfathered’’ device – is not subject to the PMA requirements.
Second, a device manufactured after 1976 may bypass the PMA requirements
if the manufacturer can show that it is ‘‘substantially equivalent’’ to a grand-
fathered device. Before granting a PMA, the FDA must find that there
is a ‘‘reasonable assurance’’ that the device is safe and effective for its
intended use.

There is an express preemption provision in the MDA. It provides that ‘‘no
State . . . may establish or continue in effect with respect to a device intended
for human use any requirement (1) which is different from, or in addition to,
any requirement applicable under this chapter to the device, and (2) which
relates to the safety or effectiveness of the device.’’14 This language is impor-
tant. Note that nothing in it says that Congress is acting to nullify existing state
damages claims. There are federal statutes that do just that. But they do so in

13 Morton Mintz, At Any Cost: Corporate Greed, Women, and the Dalkon

Shield (New York: Pantheon Press, 1985); Richard B. Sobol, Bending the Law: The

Story of the Dalkon Shield Bankruptcy (Chicago: University of Chicago Press,
1991).

14 21 U.S.C. § 360k(a).
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unmistakable terms and generally provide a federal remedy in lieu of dis-
placed state remedies.15

So the legal question in the Guidant case, and in every case involving
medical devices, is what does the word requirement mean? There are two
competing theories. First, the word requirement could be read to encompass
only ‘‘positive’’ state law – that is, commands imposed by state statutes and
regulations that carry the force of law. Under that interpretation, the MDA
preemption provision would bar only state laws or regulations that imposed
requirements different from, or in addition to, federal ones. State damages
actions do not impose specific requirements, so they would not be preempted.
The second theory is that the word requirement should be read more broadly
to include state tort and damages law. A string of adverse jury awards might
force a company to take action just as much as a state regulation directing it to
do so, and that action might not be consistent with ‘‘requirements’’ imposed
by the FDA.16

The Supreme Court had an opportunity to resolve that question in Med-
tronic, Inc. v. Lohr,17 an action brought by a woman who nearly died when her
pacemaker failed. Medtronic, the pacemaker’s manufacturer, contended that
the MDA entirely preempted her claims. But the Court rejected that argu-
ment. The pacemaker at issue in Lohr had not been specifically approved by
the FDA; rather, it was allowed on the market because it was substantially
similar to a class of pacemakers the FDA had previously approved. The Court
said that the case would have been more difficult had the FDA specifically
approved the pacemaker’s design. But the Court did not reach that question.

15 See, e.g., 42 U.S.C. §§ 2210 et seq. (Price-Anderson Act, which federalizes all claims for
personal and property damage arising from significant accidents at civilian nuclear power
plants); 42 U.S.C. §§ 300aa-1 et seq. (Vaccine Act, which federalizes all claims arising from
personal injuries relating to the administration of vaccines); Air Transportation Safety and
System Stabilization Act of 2001, Pub. L. No. 107-42, 115 Stat. 230 (2001) (9/11 Compensation
Fund, which substitutes a federal remedy for tort claims 9/11 victims and their families could
have asserted against the airlines whose planes were hijacked); 29 U.S.C. §§ 1001 et seq.,
(Employee Retirement Income Security Act of 1974, which federalizes disputes over employ-
ment related benefits).

16 This argument is drawn from Cipollone v. Liggett Group, Inc., 505 U.S. 504, 548–9
(1992), which held that a preemption provision in the Public Health Cigarette Act of 1969,
which preempted conflicting ‘‘requirement[s] or prohibition[s],’’ made no distinction between
positive enactments and common law liability. Prior to Cipollone, the Court had never held
a federal statute or regulation preempted state law where doing so would leave the plaintiff
without a remedy. More recently, the Court has signaled a shift back toward the pre-Cipol-

lone understanding. See, e.g., Bates v. Dow Agrosciences, LLC, 544 U.S. 431 (2005)
(holding that the word requirement in the federal pesticide statute does not reach common
law tort claims).

17 518 U.S. 470 (1996).
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The Court did divide, 5-4, on whether Ms. Lohr’s defective manufacturing
and failure-to-warn claims were preempted. The majority held that they were
not. The dissenting justices, focusing on the word requirement, would have
held that these claims were preempted because a jury award in Ms. Lohr’s
favor would impose ‘‘requirements’’ inconsistent with FDA regulations gov-
erning manufacturing practices and labeling requirements.

For years, lower federal and state courts were divided on whether the MDA
preempts damage actions by individuals injured by devices specifically
approved by the FDA. Typical of the decisions finding preemption is Horn
v. Thoratec Corp.18 Barbara Horn’s husband Daniel suffered a heart attack,
and his doctors determined that he needed a heart transplant. Although
waiting for a donor heart, Daniel was placed on a device called the Heart-
Mate, which ‘‘is a pump that assists the blood flow between the heart’s ven-
tricle and the aorta.’’ Daniel began to bleed at the implant site. Doctors
discovered that the device had become disconnected, causing an air embolus
to travel to Daniel’s brain, resulting in a fatal hemorrhage. Ms. Horn sued
HeartMate’s manufacturer, alleging that the HeartMate was defectively
designed and manufactured, and that the company had failed to warn physi-
cians and patients of the defect.

The court of appeals ruled 2-1 that Ms. Horn’s claims were preempted. The
majority found that FDA approval of HeartMate’s PMA imposed ‘‘require-
ments’’ on the manufacturer, and that ‘‘Horn’s general state law claims would
impose substantive requirements on [the manufacturer] that would conflict
with, or add to, the requirements imposed by the FDA involved in the design,
manufacturing, fabrication and labeling of the HeartMate.’’19 Other courts
have reached similar conclusions and held that state law claims against man-
ufacturers of devices subject to PMA approval by the FDA are preempted in
their entirety.20

Many courts reached the opposite conclusion. To start with, these courts
did not agree that obtaining a marketing license from the FDA – even through
the rigorous PMA process – results in the imposition of federal requirements.
After all, it is the manufacturer, not the FDA, who selects the design, manu-
facturing, fabrication, and labeling features that will satisfy the standards set
forth in the MDA. The FDA’s job is not to determine whether the device’s
design or performance is optimal or even whether the device is safer and more

18 376 F.3d 163 (3d Cir. 2004).
19 Id. at 176.
20 See, e.g., Brooks v. Howmedica, Inc., 273 F.3d 785 (8th Cir. 2001); Martin v. Medtronic,

Inc., 254 F.3d 575, 585 (5th Cir. 2001); Mitchell v. Collagen Corp., 126 F.3d 902, 922 (7th
Cir. 1997).
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effective than devices already on the market. So long as the statutory standards
are met, the FDA must approve the device.

These courts also disagreed with the essential assumption made by the pro-
preemption courts – namely, that a liability finding against the company
‘‘unquestionably would require’’ it to redesign its product.21 That assumption
confuses the imposition of a device-specific requirement that comes through
positive state enactments (e.g., a wire must be two inches long) and the
indirect effect of tort judgments.22 An adverse jury ruling in Horn would
not have required the device’s manufacturer to do anything at all, other than
to pay money damages. The manufacturer might decide to take measures to
avoid a recurrence of the device’s failure. But the manufacturer could also
decide to do nothing, reasoning that the adverse ruling is simply an aberration
or that the likelihood of recurrence is too remote to justify any change in the
product’s design, manufacturing, or labeling.

These courts also believed that removing the possibility of tort liability
would undermine the public health values embodied in the MDA. As one
court put it, under the companies’ theory, ‘‘[o]nce a medical device manu-
facturer obtains PMA approval; it would be insulated from liability even if it
chose to conceal data from the FDA to maintain its approval.’’23 The looming
possibility of tort liability increases the likelihood that manufacturers will
provide information to the FDA and the public in a timely fashion. As the
Supreme Court has observed, tort law often informs regulatory decisions by
‘‘aid[ing] in the exposure of new dangers associated’’ with the product.24

The possibility of tort liability also strengthens the device manufacturers’
incentive to comply with FDA requirements. As the Supreme Court recently
said, tort litigation ‘‘emphasizes the importance of providing an incentive to
manufacturers to use the utmost care in the business of distributing inherently
dangerous items.’’25 In the case of the Prizm 2, Guidant had an obligation to

21 This was the conclusion of the majority in Horn, 376 F.3d at 176.
22 Id. at 164 (Fuentes, dissenting).
23

In re Medtronic, Inc., 465 F. Supp. 2d 886, 895 (D. Minn. 2006); see also In re Guidant

Corp. Implantable Defibrillators Products Liability Litigation, 2007 U.S. Dist.
LEXIS 42765, at [19] n.6 (D. Minn. June 12, 2007).

24
Bates v. Dow Agrosciences, LLC, 544 U.S. 431, 451 (2005). The Court added that state
damages actions ‘‘may aid the exposure of new dangers associated’’ with the product and
prompt the agency to ‘‘decide that revised labels are required in light of new information that
has been brought to its attention.’’ Id. at 451 (quoting Ferebee v. Chevron Chem. Co., 736
F.2d 1529, 1541–2 [D.C. Cir. 1984]); see also David A. Kessler and David C. Vladeck, ‘‘A
Critical Examination of the FDA’s Efforts to Preempt Failure-to-Warn Claims,’’ George-

town Law Journal 96 (2008) 461, 491–5 (canvassing instances in which the FDA took
regulatory action as a direct response to information revealed in state damages litigation).

25
Bates v. Dow Agrosciences, LLC, 544 U.S. 431, 450 (2005).
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notify the FDA of the wiring defect in the device and to seek FDA approval
before it modified the Prizm 2’s design. But Guidant did not notify the FDA
until the company filed its annual report nearly a year later, thereby prevent-
ing the FDA from warning physicians and patients or taking other action.26

Nor did Guidant withdraw the Prizm 2, even though it knew its wiring was
defective. Guidant kept selling the Prizm 2 until public pressure to pull the
device became too intense. Without the risk of state damages litigation, device
manufacturers will have only weak incentives to withdraw an outdated or risky
device from the market, little incentive to make changes to improve the
device’s safety, and almost no incentive to warn physicians and patients of
possible defects.27

Finally, in ruling against preemption, courts stressed the importance of
preserving the compensatory role that tort litigation serves. The MDA was
enacted to strengthen public protection in light of public health tragedies like
that caused by the Dalkon Shield. Congress was well aware of the role that
state damages litigation played in bringing the Dalkon Shield problem to the
public’s attention, forcing a recalcitrant company to take a dangerous product
off the market, and compensating tens of thousands of women severely
injured by the device through no fault of their own. As the Supreme Court
recently concluded, had Congress intended ‘‘to deprive injured parties of a
long available form of compensation, it surely would have expressed that
intent more clearly.’’28

Nonetheless, the Supreme Court recently ruled in favor of medical device
manufacturers in Riegel v. Medtronic, Inc., a case involving a different medical
device. The Court brushed aside the history of the MDA and questions of
compensatory justice. Instead, the Court focused on the word requirements
and found that, by choosing it, Congress had decided to cut off tort liability
when it enacted the MDA. Justice Ginsburg was the lone dissenter. She
argued that the Court’s decision was contrary to Congress’s purpose in enact-
ing the MDA and would leave injured consumers without a remedy. The

26 See, e.g., Meier, ‘‘Maker of Heath Device Kept Flaw from Doctors’’; Jeff Swiatek, ‘‘Deposition
Sheds Light on Guidant Defibrillator Case,’’ Indianapolis Star, February 22, 2006, C1.

27 As the Court in the Guidant case put it: ‘‘[T]he Court is mindful of Guidant’s arguments that
allowing these claims to go forward will open the floodgates and unfairly stifle medical
invention. The Court does not see such a harsh result. The FDA regulatory system and a
state tort system can and should work together. Each serve[s] different, yet related, functions. A
regulatory system ensures products on the market have a favorable risk-reward profile, and a
tort system provides incentives to manufacturers to develop and maintain safe devices. In this
way, private tort remedies strengthen federal standards.’’ In re Guidant Corp. Implantable

Defibrillators Products Liability Litigation, 2007 U.S. Dist. LEXIS 42765, at [35]
(D. Minn. June 12, 2007).

28
Bates v. Dow Agrosciences, LLC, 544 U.S. 431, 449 (2005).
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Court’s decision did leave open one possible avenue of redress: suits are not
barred if the manufacturer violated an FDA-imposed requirement.29

Shortly before the Court’s ruling in Riegel, Guidant settled the cases
brought by Joshua Oukrop’s family and others injured by the Prizm 2. Medical
device manufacturers are unlikely to settle cases in the future. Riegel
gives them broad immunity from liability, no matter how egregious or know-
ing their misconduct. But Riegel is not the last word on medical device
preemption. Efforts are already underway in Congress to set the decision
aside, and the debate over the wisdom of preemption for medical devices
continues.30

PRESCRIPTION DRUGS AND JAMIE GREGG

For most of its seventy-seven-year history, the FDA has regulated the drugs
sold in the United States without interaction with the world of state-law
damages litigation.31 The federal drug safety laws do not explicitly preempt
state damages actions for pharmaceutical products. No appellate court, before
or after the advent of the FDA, has held that a state-law claim for a prescrip-
tion drug is preempted by federal law. Congress has not acted to preempt
or limit state damage actions despite the steady stream of failure-to-warn
cases against pharmaceutical manufacturers by consumers injured by FDA-
regulated drugs. But the FDA has historically stood on the sidelines in this
litigation, seeing no tension between its regulatory responsibilities and the
possibility of liability awards against drug companies.

The past few years have witnessed a complete turnabout in FDA policy.
The agency now contends that failure-to-warn cases undermine its ability to
protect the public health. It argues that a judicial determination that an FDA-
approved label fails adequately to warn of risks may force manufacturers to
add warnings that are not approved by the FDA. Even worse, the FDA says,
adverse rulings could force manufacturers to add warnings that the FDA
considered and rejected – thus placing manufacturers in the untenable posi-
tion of having to violate federal law to avoid state damages judgments. For

29
Riegel v. Medtronic, Inc., 128 S. Ct. 999 (2008).

30 See Hearings on ‘‘Should FDA Drug and Medical Device Regulation Bar State Liability
Claims?’’ before the H. Comm. on Oversight and Gov’t Reform (May 14, 2008).

31 The agency’s modern history dates back to the enactment of the Food, Drug, and Cosmetic
Act in 1938. John P. Swann, History of the FDA (Washington, DC: Food and Drug
Administration, 2007). But the federal government’s systematic regulation of pharmaceuticals
began with the Federal Food and Drugs Act of 1906, when the agency was known as the
Bureau of Chemistry.
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these reasons, the FDA now maintains that federal law preempts many failure-
to-warn claims based on product labeling approved by the FDA.32

No one knows whether Vioxx caused the heart attack that rendered Jamie
Gregg, a thirty-two-year-old construction worker and father of three boys, an
invalid. Before he collapsed from a heart attack, Jamie had been taking high
doses of Vioxx for four years because of pain from a series of back surgeries.
Doctors saved his life. But his brain had been deprived of oxygen for so long
that he is now in a nursing home, unable to utter more than a few syllables or
move his body.33 Because of the lawsuits brought by people who believe that
they or their loved ones were killed or injured by Vioxx, we now know a great
deal about why the FDA approved Vioxx, why the agency allowed it to remain
on the market even as the evidence mounted showing that it caused heart
attacks and strokes, and the extent to which Merck, Vioxx’s manufacturer,
concealed information about Vioxx’s risks from the FDA and the public.

A brief overview of the FDA’s role in regulating drugs helps put in perspec-
tive the preemption battle now being waged in the courts over prescription
drugs like Vioxx. Since the passage of the landmark 1938 Food, Drug, and
Cosmetic Act (FDCA), the FDA must decide that a drug is safe and effective
for its intended use before the drug may be marketed in the United States. To
obtain FDA approval, a drug manufacturer must submit a ‘‘new drug appli-
cation’’ (NDA). An NDA includes all information bearing on a drug’s safety
and efficacy, including the results of animal testing, pharmacological studies,
and full reports of all of the clinical trials performed on human subjects.34

New drugs that ‘‘address unmet medical needs’’ for ‘‘serious or life-threatening
conditions’’ may receive accelerated or ‘‘fast track’’ consideration by the FDA.
These drugs are subject to shorter review periods and approval may be based
on less safety and efficacy information than other drugs.35

Drug labeling provides doctors information needed to make informed pre-
scribing decisions. Because all drugs have adverse side effects, the labeling must
address the drug’s potential risks, contraindications, warnings, precautions, and
adverse reactions. The manufacturer and the FDA discuss the content of these
warnings in detail during the approval process, and the FDA approves the

32 FDA, ‘‘Requirements on Content and Format of Labeling for Human Prescription Drug and
Biological Products,’’ Federal Register 71 (January 24, 2006): 3922 (codified at 21 C.F.R. pts.
201, 314, 601) (‘‘2006 FDA Labeling Requirements’’).

33 Alex Berenson et al., ‘‘Dangerous Data: Despite Warnings, Drug Giant Took Long Path to
Vioxx Recall,’’ New York Times, November 14, 2004, A1.

34 21 U.S.C. § 355(a)–(b) (2006).
35 21 U.S.C. § 356(a)(1) (2006); see also 21 C.F.R. § 314.500–.520; Government Accountability

Office, ‘‘Drug Safety: Improvement Needed in FDA’s Postmarket Decision-making and Over-
sight Process’’ (March 2006): 11 (‘‘GAO Drug Safety Report’’).
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precise final version of the drug’s label.36 The FDA’s approval of a drug does not
end the agency’s oversight of the drug or its labeling. Prior to FDA approval,
drugs are tested on relatively small populations of patients, for short periods of
time that rarely exceed a year or two. Preapproval testing generally is incapable
of detecting adverse effects that occur infrequently, have long latency periods, or
affect subpopulations not included or adequately represented in the studies
(e.g., the elderly, ethnic minorities, and pregnant women). FDA approval is
not a warrant that the drug will not cause serious adverse effects even if properly
used for its approved purposes.37

Because unanticipated adverse effects often emerge with approved drugs,
there are procedures that regulate modifications to drug labeling. Generally,
labeling changes proposed by the manufacturers require prior FDA approval.
There are exceptions, however. Most importantly, ‘‘labeling must be revised to
include a warning about a clinically significant hazard as soon as there is
reasonable evidence of a causal association with a drug; a causal relationship
need not have been definitively established.’’ The manufacturer must promptly
inform the FDA of the change and submit a Supplemental NDA that the FDA
then reviews after the fact. But this ‘‘safety valve’’ option allows manufacturers to
provide physicians, health care professionals, and patients with up-to-date infor-
mation without the having to secure the FDA’s advance approval. The FDA has
long made it clear that its labeling rules are no obstacle to manufacturers
providing warnings to doctors and patients through labeling, advertising, or
‘‘Dear Doctor’’ letters without prior FDA clearance as soon as the manufacturer
discovers risks that are not clearly stated on the label.38

Until 2002, the agency took the position that its regulatory responsibilities
could coexist with state failure-to-warn litigation. Since then, however, the
agency has argued that failure-to-warn litigation risks ‘‘erod[ing] and

36 21 U.S.C. § 355(d) (2006). The FDA labeling regulations are extensive and include specific require-
ments on the format and content of drug labels. See 21 C.F.R. §§ 201.56, 201.57, 201.80. In 2006, the
FDA promulgated new regulations intended to streamline labeling and make it easier for health
care providers to access key information. The new rules add a number of features, including a
‘‘highlights’’ section of the label that provides ready access to the most commonly sought informa-
tion about the drug, a new format for labeling, and new requirements to make hazard and adverse
reaction information more accessible. 2006 FDA Labeling Requirements, Supra, n. 24.

37 See Institute of Medicine, ‘‘The Future of Drug Safety: Promoting and Protecting the Health
of the Public’’ (Washington, D.C.: National Academies Press, 2006), 36.

38 21 C.F.R. § 314.70(b) (2006) (FDA must approve any ‘‘major’’ labeling change in advance); see
also id. (defining what changes are deemed ‘‘major’’); see also 21 C.F.R. §§ 201.57(c)(6),
201.80(e) (2006) (authorizing labeling changes without prior FDA approval); FDA, ‘‘Labeling
and Prescription Drug Advertising Content and Format for Labeling for Human Prescription
Drugs,’’ Federal Register 44 (June 26, 1979): 37,434–47 (manufacturers have an obligation
to promptly inform physicians and patients of risks not clearly stated on the label).
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disrupt[ing] the careful and truthful representations of the benefits and risks
that prescribers need to make appropriate judgments about drug use. Exag-
geration of risk could discourage appropriate use of a beneficial drug.’’ The
agency now urges courts to dismiss these cases at the threshold.39

In the Vioxx litigation, preemption was Merck’s key defense. But courts
rejected Merck’s argument, and the information that has been disclosed as a
result of that litigation sheds considerable light on the conduct of both the FDA
and Merck. Vioxx belongs to a class of drugs known as ‘‘COX-2 inhibitors.’’
These drugs were developed as a new generation of pain relievers for patients
with arthritis and rheumatism, equally effective as painkillers like ibuprofen in
blocking pain but with less risk of gastrointestinal bleeding. Recognizing that
these drugs might mark a significant therapeutic advance, the FDA accelerated
approval, with Vioxx’s approval coming in 1999.40 Merck trumpeted Vioxx’s
approval with its ‘‘biggest, fastest, and best launch ever.’’41 In 2000, just its
second year on the market, Vioxx was the number one direct-to-consumer
advertised drug – $160 million for consumer ads, more than was spent that year
to advertise Budweiser or Pepsi – and retail sales quadrupled even though Vioxx
cost an average of two to three dollars a pill, while the older generation anti-
inflammatory drugs cost just a few pennies each. An estimated 105 million
prescriptions were written for Vioxx in the United States between May 20,
1999 and September 30, 2004, involving twenty million patients. At the height
of its sales Vioxx brought in more than $2.5 billion for Merck.42

Integral to Merck’s marketing strategy was the ability to advertise that Vioxx
presented less of a risk of gastrointestinal bleeding than comparable pain med-
ications. But when the FDA approved Vioxx, the agency required Vioxx’s label to
contain the standard warning about gastrointestinal bleeding. Merck then spon-
sored additional studies to prove that Vioxx posed less of a risk of gastrointestinal
bleeding. The major study – the Vioxx Gastrointestinal Outcomes Research
(VIGOR) study – compared Vioxx to another pain medication, naproxen, over
an eighteen-month period. The study concluded that Vioxx did reduce the
bleeding risk. It also showed Vioxx patients suffering a four- to five-fold increase
in heart attacks and strokes over the patients taking naproxen. Merck shared the

39 2006 FDA Labeling Requirements, 3935.
40 See generally, Barry Meier et al., ‘‘Medicine Fueled by Marketing Intensified Trouble for

Pain Pills,’’ New York Times, December 19, 2004, A1; Alex Berenson et al., ‘‘Dangerous
Data: Despite Warnings, Drug Giant Took Long Path to Vioxx Recall,’’ New York Times,
November 14, 2004; ‘‘GAO Drug Safety Report,’’ 11.

41 Robert Langreth, ‘‘FDA Approval of Vioxx Allows Merck to Compete with New Arthritis
Drugs,’’ Wall Street Journal, May 24, 1999, B1.

42 National Institute for Health Care Management, ‘‘Prescription Drugs and Mass Media Adver-
tising, 2000,’’ (2001): 5.
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results with the FDA and argued that the differential in cardiovascular risk was
not attributable to an increased risk from Vioxx but was instead due to naproxen’s
ability to suppress heart disease.43 Merck touted these results in press releases and
public statements saying that the study found ‘‘NO DIFFERENCE in the
incidence of cardiovascular events’’ between Vioxx, a placebo, and other pain-
killers.44 The FDA permitted Merck to remove the gastrointestinal bleeding
warning from Vioxx’s label, giving it a big edge over competing products.

But the FDA did not share Merck’s optimism about Vioxx’s cardiovascular
risk. An FDA advisory committee recommended in early 2001 that a prominent
warning be placed on Vioxx alerting physicians and patients to the risks of heart
attack and stroke. These warnings signal a high degree of risk. Merck vigorously
opposed this proposal. After nearly a year and a half of negotiations, the FDA
and Merck reached a compromise: Merck would place a warning on Vioxx that
persons with a history of heart disease should use Vioxx with caution; but no
prominent warning, which would have undercut Merck’s marketing campaign,
would be required.45 Merck continue to test Vioxx to see whether it could treat
certain forms of cancer. Vioxx and a placebo were given to otherwise healthy
pain patients who were genetically susceptible to polyp formation. After eight-
een months, scientists ordered the study terminated because the Vioxx patients

43 The VIGOR data was also published in the New England Journal of Medicine. See Claire
Bombardier et al., ‘‘Comparison of Upper Gastrointestinal Toxicity of Rofecoxib and Naproxen
in Patients with Rheumatoid Arthritis,’’ New England Journal of Medicine 343, no. 21
(November 23, 2000): 1520. The Journal later published an ‘‘Expression of Concern’’ detailing
certain inaccuracies in the data and raising concerns about the conclusions of the original paper.
See Gregory D. Curfman et al., ‘‘Expression of Concern,’’ New England Journal of Med-

icine 353, no. 26 (December 29, 2005): 2813. The Journal published responses from the
original authors. See Correspondence, ‘‘Response to Expression of Concern Regarding VIGOR
Study,’’ New England Journal of Medicine 354, no. 11 (March 16, 2006): 1196.

44 McGarity, The Preemption War, 10; see also Gina Kolata, ‘‘Good Pill, Bad Pill: Science
Makes it Hard to Decipher,’’ New York Times, December 22, 2004, C1; Anna Wilde Math-
ews and Barbara Martinez, ‘‘Warning Signs: E-Mails Suggest Merck Knew Vioxx’s Dangers at
Early Stage,’’ Wall Street Journal, November 1, 2004, A1.

45 The FDA has no statutory authority to compel a manufacturer to change a label of a drug once
the drug has been approved. The FDA can threaten to bring proceedings to withdraw the drug’s
approval, or to have a court declare the product misbranded, but these are resource-intensive,
time-consuming processes that the agency rarely employs. The FDA’s inability to force a labeling
change to Vioxx is the most recent, and perhaps most widely publicized, example of this problem.
Dr. Sandra Kweder, Deputy Director of the FDA’s Office of New Drugs, said in Senate testimony
that it took over a year to negotiate a labeling change for Vioxx. ‘‘They rejected many of our
proposals.’’ ‘‘We don’t have the authority to tell a company, ‘This is how your label has to look.’ ’’
Instead, Dr. Kweder said, ‘‘We have to negotiate with the company the specific language of how
things should be worded, the placement, those kinds of things, after talking to them.’’ FDA Drug

Approval Process: Up to the Challenge? Before the S. Comm. on Health, Edu-

cation, Labor and Pensions, 109th Cong. 23 (March 1, 2005). See also Gardiner Harris,
‘‘FDA Official Admits ‘Lapses’ on Vioxx,’’ New York Times, March 2, 2005, A1.
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were experiencing a far higher incidence of cardiovascular problems than the
placebo group. Two weeks later, Merck pulled Vioxx from the market. One
FDA scientist has estimated that Vioxx may have caused more than twenty-five
excess heart attacks and strokes.46

Not surprisingly, thousands of lawsuits were filed against Merck. Nearly six
thousand federal cases were consolidated for pretrial proceedings in the U.S.
District Court for the Eastern District of Louisiana. Merck moved to dismiss the
cases against it on preemption grounds. The court summarized Merck’s arguments
as follows: ‘‘Merck contends that a finding of implied preemption is appropriate
because the federal regulatory scheme devised for regulating prescription drugs
cannot function properly if juries applying state law are allowed to ‘force’ drug
manufacturers to addinformation to prescription drug labels beyond language that
the FDA has approved.’’47 As the court observed, Merck did not claim that
Congress decided to nullify state law. The FDCA is silent on the question of
preemption. For that reason, Merck argued that the court should find ‘‘implied’’
preemption because application of state law against Merck would threaten the
FDA’s ability to achieve its goals, a position the FDA now shares. The FDA
argued that cases like Jamie Gregg’s challenge the FDA’s determination that the
drug’s labeling was adequate. Labeling decisions require the agency to engage in
a complex balancing of interests. Warnings that overstate or exaggerate risks are
no more help to physicians and patients than warnings that downplay risks.
Striking the right balance takes expertise and judgment. For these reasons, the
FDA claims, the final say over drug labeling must be left to the manufacturer and
the FDA and should not be subject to second-guessing by courts.48

46 Memorandum from David J. Graham, MD, MPH, Associate Director for Science, Office of
Drug Safety to Paul Seligman, MD, MPH, Acting Director, Office of Drug Safety, ‘‘Risk of
Acute Myocardial Infarction and Sudden Death in Patients Treated with COX-2 Selective and
Non-Selective NSAIDs’’ (September 30, 2004).

47
In re Vioxx Prods. Liab. Litig., 2007 U.S. Dist. LEXIS 48367 [*8] (E.D. La. 2007).

48 Merck and other companies have argued that the FDA’s views on preemption are entitled to
deference from the courts. Some courts have agreed, citing the Supreme Court’s decision in
Chevron, U.S.A. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984).
See, e.g., Colacicco v. Apotex, Inc., 432 F. Supp. 2d 514 (E.D. Pa. 2006), Appeal Filed,
No. 06-3107 (3d Cir.); In Re Bextra and Celebrex Mktg. Sales Practices and Prod.

Liab. Litig., 2006 WL 2374742 (N.D. Cal. August 16, 2006). Others have not, including the
court handling the Vioxx cases. In Re Vioxx Prods. Liab. Litig., 2007 U.S. Dist. LEXIS
48367 [*8] (E.D. La. 2007). There are a number of reasons why courts have refused to defer to
the FDA, including (1) Congress did not delegate to the FDA the authority to decide the
preemption question, see Gonzales v. Oregon, 126 S. Ct. 904, 915 (2006); (2) the FDA did
not develop its new position through notice and comment rule making or other formal means,
which makes deference inappropriate, see United States v. Mead Corp., 533 U.S. 218, 226–
7 (2001); and (3) the FDA’s new position on preemption conflicts with its long-standing
contrary position, which undercuts the agency’s deference claim. See Mead, 533 U.S. at 228.
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The plaintiffs’ lawyers had several responses to that argument. First, the
arguments favoring preemption understate the ability of drug manufacturers
to change labeling unilaterally to respond to newly discovered risks or to seek
labeling changes from the FDA. Labeling decisions are not set in stone.
Because adverse effects of drugs often do not become apparent until the drug
is on the market, drug labels are constantly being updated. Drug manufac-
turers have significant authority – and a responsibility – to modify labeling
when unforeseen hazards emerge and may do so without securing the
FDA’s prior approval. Merck had ample authority to warn physicians and
patients about the serious risks of heart attacks and strokes far more quickly
than it did.49

Second, arguments favoring preemption are based on an unrealistic assess-
ment of the agency’s practical ability, once it has approved a drug, to detect
unforeseen adverse effects and to take prompt and effective remedial action.
There are eleven thousand FDA-regulated drugs on the market (including
both prescription and over-the-counter drugs); with nearly one hundred more
approved each year. The reality is that the FDA does not have the resources to
perform the Herculean task of monitoring comprehensively the performance
of every drug on the market. Both the National Academies of Science’s
Institute of Medicine and the Government Accountability Office have
recently issued reports critical of the agency’s ability to keep unsafe drugs
off the market and to respond effectively to unforeseen hazards with newly
approved drugs.50 These reports undermine the FDA’s claim that it can sin-
gle-handedly monitor the safety of every drug on the market.

Third, a preemption finding would deprive both the FDA and the public of
vital information about the drug. Prior to a drug’s approval, drug companies
are required to provide the FDA with all data – positive and negative – relating
to the drug’s safety and efficacy, chemical formulation, proposed manufactur-
ing, and patent protection. Companies are under no duty to provide the
agency with records of internal discussions or evaluations by company physi-
cians and scientists. Postapproval, the FDA’s information-gathering power is
more limited. Companies must provide to the FDA records ‘‘relating to clin-
ical experience’’ and adverse reactions and must also permit the FDA to
review business records during the course of a factory inspection. Companies
have no obligation to give the FDA their evaluations of the drug’s perform-
ance in the market, let alone their assessment (memos, e-mails, and so forth)

49 21 C.F.R. § 314.70(b) (2006) (FDA must approve any ‘‘major’’ labeling change in advance); see
also id. (defining changes that are deemed ‘‘major’’).

50 See IOM Report, Supra at 157; ‘‘GAO Drug Safety Report,’’ Supra at 10–11.
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of the drug’s safety profile. Although the FDA has substantial information-
gathering power, its authority is by no means comprehensive.51

The information-gathering tools lawyers have in litigation are, by any meas-
ure, more extensive than the FDA’s. The FDCA does not give the FDA the
most important tool trial lawyers have – the right to subpoena potentially
relevant information from any source.52 A few examples drawn from the
litigation over Vioxx show the informational advantage in litigation. For
instance, litigation uncovered internal company memos and e-mails not pro-
vided to the FDA that showed that Merck was acutely aware of Vioxx’s heart-
attack risk long before Merck alerted the FDA about the risk. One memo
warned that a study of Vioxx, conducted to show that it decreased the risk of
gastrointestinal problems, should be limited to patients also taking aspirin;
otherwise there would be a ‘‘substantial chance that significantly higher rates’’
of cardiovascular disease would show up in the Vioxx group. An internal
e-mail similarly warned that if Vioxx patients did not receive aspirin, ‘‘you will
get more thrombotic events and kill [the] drug.’’ In response, a senior com-
pany doctor agreed that ‘‘the possibility of increased CV [cardiovascular]
events is of great concern,’’ and she recommended that potential subjects
with high risk of cardiovascular problems be kept out of the study so cardio-
vascular problems ‘‘would not be evident.’’ Evidence uncovered in litigation
also revealed that in 2000 Merck scientists were considering combining Vioxx
with other agents to reduce the risk of heart attacks and strokes.53 The FDA
was aware of none of this when it acceded to Merck’s demand that no black-
box warning would go on Vioxx’s label.

The federal district court supervising the Vioxx cases recently rejected
Merck’s preemption defense. That court does not have the last word. Merck

51 See 21 U.S.C. §§ 355(b)(1)(A)-(F) (contents of a new drug application); 21 U.S.C. §§ 355(k), 374
(postapproval requirements).

52
Compare Fed. R. Civ. P. 26–7, 45, with 21 U.S.C. §§ 355(k), 374. Any party to civil litigation in
federal court may compel any person to provide testimony under oath or furnish records
relevant to, or reasonably calculated to lead to the discovery of any information relevant to,
any issue in the case. State discovery rules generally are equally permissive. The FDA’s
information-gathering power is more limited. The FDA’s authority does not reach evaluations
and analyses performed by companies on their drugs, let alone to company e-mails and
internal deliberations over possible safety hazards. See also Wagner, ‘‘When All Else Fails,’’
Supra n. 7; Vladeck, ‘‘Defending Courts,’’ Supra n. 9.

53 McGarity, The Preemption War, 17; Anna W. Mathews and Barbara Martinez, ‘‘Warning
Signs: E-Mails Suggest Merck Knew Vioxx’s Dangers at Early Stage’’; Heather Won Tesoriero,
‘‘Attorneys Question Disclosure by Merck of Vioxx-Study Deaths,’’ Wall Street Journal,

September 28, 2005, D4 (reporting that litigation uncovered Merck-sponsored studies finding a
high death rate among Alzheimer’s patients taking Vioxx as compared to placebo group).
These Vioxx examples echo prior FDA experience. Wagner, ‘‘When All Else Fails,’’ at 707
n. 73 and 711 nn. 79–82 (and authorities cited therein).
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will appeal the ruling through the federal appellate courts. And other drug
preemption cases are working their way up to the U.S. Supreme Court.
Recently the Supreme Court of Vermont rejected a drug company’s preemp-
tion claim, and the company has asked the U.S. Supreme Court to grant
review. The Court asked the Solicitor General of the United States to weigh
in. It may be that the U.S. Supreme Court will soon tell us whether Jamie
Gregg’s case against Merck may proceed, or whether the FDA’s approval
of Vioxx’s label forecloses Jamie’s right to sue. In the meantime, however,
the litigation continues to uncover information about Vioxx that was never
provided to the FDA.54

DEFECTIVE VEHICLES AND MAJOR BARRY MUTH

Every year, more than ten thousand people die in rollover crashes and another
twenty-four thousand are seriously injured. Although rollovers constitute just
3 percent of all passenger vehicle crashes, they account for one-third of all
fatalities in passenger vehicles and more than 60 percent of all deaths in sport
utility vehicles (SUVs).55 The NHTSA was established by Congress in 1966 to
set safety standards that are ‘‘practicable’’ and ‘‘meet the need for motor
vehicle safety.’’ When Congress wrote the Federal Motor Vehicle Safety Act
(Safety Act) – the legislation creating NHTSA – it addressed how NHTSA
standards would affect state law. The act first provides that no state may
‘‘establish or . . . continue in effect . . . any safety standard applicable to the
same aspect of performance’’ that is not ‘‘identical’’ to the federal standard.
Congress was careful to add a ‘‘savings clause’’ that provides that ‘‘[c]ompli-
ance with’’ a NHTSA standard does ‘‘not exempt a person from any liability at
common law.’’56

One of NHTSA’s first standards was for roof strength. The standard, issued
in 1971, requires that the ‘‘roof over the front seat area’’ be strong enough to
withstand a force equal to 1.5 times the unloaded weight of the vehicle (meas-
ured by forcing a steel plate against the roof, simulating contact with the
ground in a rollover crash), and that the roof must prevent the plate from
moving more than five inches. The standard does not apply to vehicles

54
In re Vioxx Prods. Liab. Litig., 2007 U.S. Dist. LEXIS 48367 [*8] (E.D. La. 2007) (Vioxx
preemption ruling); Levine v. Wyeth, 2006 VT 107, Pet. for Cert. Filed Sub. Nom.

Wyeth v. Levine, No. 06-1249 March 14, 2007), 127 S. Ct. 2451 (2007) (inviting Solicitor
General to file a brief expressing the views of the United States).

55 ‘‘Federal Motor Vehicle Safety Standards; Roof Crush Resistance, Notice of Proposed Rule-
making,’’ Federal Register 70 (August 23, 2005), 49,223, 49,226–7 (‘‘NHTSA Roof Crush
Proposal’’).

56 49 U.S.C. §§ 30103(b)(1) and (e).
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weighing in excess of six thousand pounds, thereby exempting light trucks,
vans, and buses. NHTSA has not upgraded the standard despite the introduc-
tion and popularity of SUVs, such as the Ford Explorer, which have a high
center of gravity and are thus rollover prone.57 Nor, despite its promises, has
NHTSA ever issued a rollover standard, which would better regulate the
performance of vehicles in real-world accidents.

Survivors of rollover crashes often face severe brain and spinal cord injuries.
Consider one example: Major Barry Muth was serving in the Army in Saudi
Arabia when a rollover crash changed his life forever. He and a colleague,
Major Julius Wineglass, were driving in a Ford Crown Victoria near Riyadh,
when Wineglass, who was driving, lost control of the vehicle and ran it into a
three-foot-high barrier. Apparently the left front wheel of the vehicle climbed
the side of the barrier, causing the vehicle to flip and land on its roof. Both
men were wearing seatbelts. Wineglass suffered only minor injuries. On
Muth’s side of the vehicle, however, the roof crush was so severe that he
sustained serious spinal damage, leaving him a quadriplegic with only limited
use of his arms and hands.58

Muth and his family sued Ford, alleging that the Crown Victoria did not
provide adequate rollover/roof crush protection. At trial, Muth’s expert testi-
fied that the vehicle’s roof had collapsed twelve to fifteen inches on the
passenger side, and that increasing the thickness of the steel in several parts
of the roof structure would have reduced roof collapse to two to three inches.
Ford did not dispute that a stronger roof would be feasible. Rather, it con-
tended that the cause of serious injuries in rollover crashes was not roof
strength, but the fact that even a seat-belted passenger will drop five inches
in a rollover, which is more than the normal three-to-four inches of clearance
between the head and the roof. After hearing the evidence, the jury sided with
Muth, finding Ford’s design of the roof of the Crown Victoria was defective.
The jury concluded that if the roof had buckled only a few inches rather than
a foot or more, Muth would not likely have been seriously injured. The jury
awarded Muth and his family nine million dollars in damages. Ford appealed,
but the court of appeals rejected Ford’s arguments.

So, then, why is there an issue of preemption? In the Muth case, Ford did
not even contend that state law was preempted by NHTSA’s roof-strength
standard. That will soon change. NHTSA is in the process of finalizing a
new roof-strength standard that would require the roofs of new vehicles to
be able to withstand a force equal to 2.5 times the unloaded weight of the

57 ‘‘NHTSA Roof Crush Proposal,’’ 49,225–6.
58

Muth v. Ford Motor Co., 461 F.3d 557 (5th Cir. 2006).
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vehicle and maintain enough headroom to accommodate a midsize male
occupant. NHTSA acknowledges that 70 percent of the vehicles on the road
today meet or exceed that standard, and that the revised standard will save
only fifty-five of the more than ten thousand lives lost annually to rollover
crashes. Nonetheless, NHTSA takes the position that its new standard, once
issued, will preempt all challenges to roof strength based on state law, extin-
guishing claims like that brought by Barry Muth and his family.59

What authority, one might ask, does NHTSA have to make this determi-
nation? After all, the Safety Act says that compliance with a NHTSA standard
does ‘‘not exempt a person from any liability at common law.’’ Another pro-
vision of the act makes it clear that NHTSA standards are minimum standards
that manufacturers may exceed. If that were not the case, then auto manu-
facturers like Volvo, BMW, and Subaru could not make vehicle roofs that far
exceed NHTSA’s roof strength standard. The answer lies in the Supreme
Court’s controversial decision in Geier v. American Honda Co.60 In that case,
the Court had to decide whether NHTSA’s ‘‘occupant protection’’ (passive
restraint) standard preempted state law. The standard, first adopted in 1967,
initially required manufacturers to install lap and shoulder belts, but NHTSA
soon found that many occupants did not bother fastening their belts. Con-
sumer groups urged NHTSA to require a new technology – air bags – that
operated automatically.61

NHTSA revised the standard in 1971 to require either air bags or automatic
seatbelts for front seat occupants by 1975. The auto industry objected. Henry
Ford and Ford President Lee Iacocca met secretly with President Nixon to
urge that the standard be scrapped. After the meeting, Nixon called Secretary
of Transportation John Volpe and told him to rescind the rule, which he did.
NHTSA then adopted industry’s proposal that it mandate the use of ‘‘ignition
interlock’’ devices that prevented the car from starting until front-seat occu-
pants had buckled up. The public hated the hard-to-use interlock devices, and
Congress soon amended the Safety Act to forbid their use.

It was not until the Carter administration that NHTSA revived the passive-
restraint standard. In 1977 the agency gave the industry until model year 1982
to install air bags or automatic belts. But the Reagan administration rescin-
ded the standard in 1981. Insurance companies and consumer groups sued
NHTSA, challenging the validity of the rescission. In Motor Vehicle

59 ‘‘NHTSA Roof Crush Proposal,’’ 49,245–6.
60 529 U.S. 861 (2000).
61 The history of this standard, summarized in the text, is drawn from extended discussions in

Geier, 529 U.S. at 875–84, and id. at 891–2, 903–4 (Stevens, J., dissenting), and in McGarity,
The Preemption War, 100–7.
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Manufacturers Association v. State Farm Insurance Co.,62 the Supreme Court
agreed, finding that NHTSA had arbitrarily bowed to industry pressure in
rescinding the standard. Having no choice, NHTSA issued a new standard
that required manufacturers, over a lengthy phase-in period, to install either
air bags or nondetachable belts, although the standard reflected a slight pref-
erence for air bags.

NHTSA’s new standard was criticized for further delaying the widespread
introduction of air bags. By this point, the evidence demonstrated that air bags
were easy to install, affordable, and far more protective than automatic belts.
As a result of NHTSA’s gradual phase-in, however, many new cars were not
equipped with air bags, leading to needless injuries and deaths. One such case
involved a young woman, Alexis Geier, who was seriously injured when her
1987 Honda, equipped with just a shoulder harness and lap belt, crashed into a
tree. She sued, claiming that cars lacking air bags were defectively designed.
But the Court held, 5-4, that her claim was preempted because NHTSA’s
standard gave manufacturers a choice of installing air bags or nondetachable
belts. The Court’s opinion is complicated, but it deserves some attention.

The Court first rejected Honda’s argument that Geier’s claim was expressly
preempted under the Safety Act because the act’s preemption provision
applied only to positive state standards that were not identical to the federal
standard. The Court also noted that the act’s ‘‘savings clause’’ preserved
Geier’s claim. Nonetheless, the Court found the claim preempted because
permitting a tort claim to go forward would conflict with NHTSA’s decision to
provide for a gradual phase-in of air-bags to ‘‘lower costs, overcome technical
safety problems, encourage technological development, and win widespread
consumer acceptance.’’63 In their dissent, four Justices argued that federal
regulatory objectives ‘‘would not be frustrated one whit by allowing state
courts to determine whether in 1987 the lifesaving advantage of air bags
had become sufficiently obvious that their omission might constitute a design
defect in some new cars.’’64 The dissenters’ point was borne out by the fact that
NHTSA later estimated that as many as sixty-three thousand more lives could
have been saved had all manufacturers installed air bags at the outset.65

Geier has effectively ended litigation challenging the absence of air bags in
passenger vehicles. But Geier’s basic message – that in implied preemption
cases the courts should defer to agency claims that state law damage actions

62 463 U.S. 29 (1983).
63

Geier, 529 U.S. at 867–71, 875.
64

Geier, 529 U.S. at 903–4 (Stevens, J., dissenting).
65 Jack Keelber, ‘‘Passive Restraints: A Deadly Mistake,’’ Atlanta Journal and Constitution,

August 16, 1991, S1.
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might impede the fulfillment of federal objectives – has not been lost on
NHTSA. It now argues that its new roof-strength standard should broadly
preempt state law claims. There is reason for concern over NHTSA’s new
preemption theory. To begin with, there are questions about NHTSA’s
capacity to regulate the massive automobile industry without the backstop
of state damages law. NHTSA faces formidable challenges in doing battle with
the industry because it is so profoundly outmatched. NHTSA is one ‘‘David’’
facing many ‘‘Goliaths.’’ NHTSA is a tiny agency, with only a skeletal staff
(625 employees), with limited information-gathering authority and no dem-
onstrated ability to act quickly in the face of emerging safety hazards.66 It took
the Ford Explorer debacle to prompt NHTSA to revise its roof-strength stand-
ard. Congress had to step in to require NHTSA to force manufacturers to
install tire-pressure warning gauges.67 NHTSA’s fuel safety standard is at least
thirty-five years out of date, even though fuel-fed fires are a leading cause of
fatalities in vehicle crashes.68

NHTSA also has a track record of giving ground to placate the powerful
automobile industry. Consider air bags. The Geier majority accepts at face
value the agency’s assertion that a gradual phase-in of air bags was important
to develop ‘‘widespread public acceptance’’ of the device and cites State Farm
in setting out the history of air-bag regulation. But the majority says nothing
about the Court’s ruling in State Farm – namely, that NHTSA had improperly
succumbed to industry pressure to delay the introduction of air bags. The
State Farm Court famously observed that ‘‘[f]or nearly a decade, the automo-
bile industry has waged the regulatory equivalent of war against the airbag,’’
and the Court faulted NHSTA for capitulating to industry rather than fighting
to serve the public interest.69

NHTSA has bowed to industry pressure on other occasions as well. Career
NHSTA employees claim that the preemption language inserted into the roof-
strength standard was written by political employees at the behest of the auto
industry.70 Given how little the standard will accomplish in terms of reducing
deaths and injuries from rollover crashes, some auto-safety groups claim that

66 See Vladeck, ‘‘Defending Courts,’’ at 638–9; see also Department of Transportation Fiscal
Year 2008 Budget Request, 70 (NHTSA staffing authorization).

67 See Public Citizen v. Mineta, 340 F.3d 39 (2d Cir. 2003) (noting that Congress mandated
tire-pressure warning gauges be installed in passenger vehicles and overturning NHTSA rule
because it wrongly adopted the approach preferred by industry).

68 Barry Meier, ‘‘Officials Did Little, Despite Report Saying U.S. Wasn’t Cutting Fatal Car
Fires,’’ New York Times, November 21, 1992, A7.

69 463 U.S. at 49.
70 Myron Levin and Alan Miller, ‘‘Industries Get Quiet Protection from Lawsuits,’’ Los

Angeles Times, February 19, 2006, A1.
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the new standard’s major purpose is to provide a liability shield to industry, not
enhanced protection to consumers.71 There is a powerful argument that the
most effective discipline on the automobile industry has not been NHTSA but
has been state damage actions, which have forced the industry to develop
roofs far stronger, and fuel systems far safer, than NHTSA’s outdated stand-
ards. This concern is reflected in the Safety Act. The ‘‘savings clause’’ stands as
a clear signal that Congress intended to preserve the corrective justice func-
tion of state damage claims. Only time will tell, however, whether NHTSA’s
broad preemption theory carries the day in court.

CONCLUSION

As these examples illustrate, the risk of the preemption doctrine is that, unless
preemption is carefully limited to situations in which state and federal law
cannot coexist, the abolition of state damage actions will do more harm than
good. All too often, federal agencies are underfunded, understaffed, informa-
tion-deprived, and politically constrained so they cannot, on their own, fulfill
the functions assigned to them by Congress. State damages actions provide an
important backstop to the regulatory process. They compensate injured par-
ties, deter excessive risk-taking, shine a spotlight on defective products, and
uncover safety information that is not otherwise available to the public or
regulatory authorities.

This chapter focused on extreme examples of regulatory failure, where an
agency lacks the resources or political will do to its job effectively, or where an
agency is ‘‘captured’’ or unduly influenced by the industry it is charged with
regulating. But even when the regulatory process works well, preemption
comes at a high cost. Consider again the plight of Major Barry Muth. If
NHTSA’s preemption argument succeeds, then cases like his will be dis-
missed. Automakers will escape responsibility for such injuries. Automakers
are likely to avoid government sanction as well because NHTSA does not
penalize companies for the kind of design flaws Ford made. Under this
approach, incentives for companies to design safer cars, and to make mod-
ifications when design defects become apparent, are far weaker. Barry Muth’s
case illustrates the limitations of the regulatory system to force companies to
act in the public interest.

71 ‘‘Roof Crush: Safety Advocates Discuss Adequacy of Roof Strength Standard, Seek Upgrade,’’
BNA Product Safety Liability Reporter 35 (July 30, 2007): 695.
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4 The State Attorney General and Preemption

Trevor W. Morrison

According to the National Association of Attorneys General (NAAG), ‘‘the rise of
preemption of state laws and regulations by federal administrative agencies,
rather than directly by Congress’’ is ‘‘[p]erhaps the most significant development
in federal preemption in the last several decades.’’1 This kind of preemption is
typically found in an agency ruling or regulation declaring certain state laws or
activities preempted, even though the underlying statute is silent on the issue.
That NAAG would view ‘‘agency preemption’’ as particularly worrisome is
hardly surprising: the main casualties are often state attorneys general, whose
broad investigative and enforcement powers under state consumer protection,
health, environmental, and other state laws are displaced by the agency’s action.

This chapter examines the implications of agency preemption for state attor-
neys general, and vice versa. Its principal intended audience is not so much the
courts as Congress and the federal agencies; its prescriptions are less about
judicial doctrine (though there are implications along those lines) than about
choices the legislature and agencies could make to better accommodate the
important functions of state attorneys general. Congress, I suggest, should
directly address whether any or all of the work of state attorneys general should
be preempted by any particular enactment it passes and should include provi-
sions making clear the extent of its intent to preempt. In the absence of clear
statutory language addressing the question, I argue that agencies should be
reluctant to promulgate regulations preempting the investigative or enforce-
ment authority of state attorneys general. Unlike the Supreme Court’s current
‘‘presumption against preemption,’’ the approach I advocate does not focus on
the particular subject matter of the state or federal law in question. Instead, it
focuses on the identity of the actor enforcing the state law. Given the electoral

1 National Association of Attorneys General Preemption Working Group, The Law of Pre-

emption (Washington, D.C., 2004), 19.
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accountability of most state attorneys general and their long-standing mandates
to enforce state laws in pursuit of the public interest, I suggest that unelected
federal agencies should be particularly reluctant, absent a clear statutory man-
date, to displace the work of state attorneys general. Instead, federal law should
preempt the work of state attorneys general only by express statutory language.

To get to those prescriptions, Part I first provides a brief overview of the
federalism-related values that bear most directly on state attorneys general.
Part II then introduces the state attorney general, emphasizing that most
states’ versions of this office are directly elected and that they typically wield
broad authority not only to litigate in the public interest but also to monitor
compliance with both state and federal law. As Part III describes, however, the
courts’ current preemption doctrine takes no special account of state attorneys
general. In addition, judicial preemption doctrine is sufficiently malleable
and unpredictable that it can be difficult to know when, and why, the actions
of state attorneys general will be preempted. Although it is certainly possible
that the courts could improve their doctrine in this area, a more direct
approach would be for Congress and federal agencies themselves to take
account of the state attorney general. Part IV proposes that they do just that.
Finally, Part V identifies and responds to a potential objection.

FEDERALISM AND DEMOCRATIC ACCOUNTABILITY

In Chapter 1 of this volume, Professors Mendelson and Verchick explore the
theoretical underpinnings of, and connections between, preemption and fed-
eralism. Building on that discussion, I want to highlight here four points that
will help situate state attorneys general within the framework of federalism.

First, although there are a variety of accounts of federalism, its core char-
acteristics include the following: (1) the powers of the federal government are
limited but supreme within their compass; (2) the residual powers of the states
are broad and plenary; and (3) the areas in which the Constitution grants the
federal government exclusive authority are few, while the areas subject to
concurrent and overlapping federal and state regulation are many. This last
point is critical. The Constitution tends not to create exclusive federal and
state zones but to tolerate overlapping federal and state regulation.2

2
United States v. Locke, 529 U.S. 89, 109 (2000). (‘‘It is fundamental in our federal structure
that States have vast residual powers. Those powers, unless constrained or displaced by the existence
of federal authority or by proper federal enactments, are often exercised in concurrence with those
of the National Government.’’); Caleb Nelson, ‘‘Preemption,’’ Virginia Law Review 86, no. 2
(2000): 225. (‘‘The powers of the federal government and the powers of the state overlap enor-
mously. Although the Constitution makes a few of the federal government’s powers exclusive, the
states retain concurrent authority over most of the areas in which the federal government can act.’’)
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Ordinarily, then, the fact that the federal government is competent to act in a
particular area does not by itself preclude state involvement in that area. To be
sure, there are exceptions to this principle. Some domains, like foreign affairs,
the Constitution commits to exclusive federal control.3 But in the main, the
Constitution creates overlapping and even interacting zones of federal and
state governance.

Second, federalism is often presented in instrumental terms.4 That is, fed-
eralism is depicted not as an end in itself but as a means of achieving other
important goals. Many of the modern Supreme Court’s statements about
federalism take this form. In Gregory v. Ashcroft, for example, Justice O’Con-
nor’s majority opinion identified a number of ends to which the Court con-
siders federalism a useful means:

This federalist structure of joint sovereigns preserves to the people
numerous advantages. It assures a decentralized government that will be
more sensitive to the diverse needs of a heterogeneous society; it increases
opportunity for citizen involvement in democratic processes; it allows for
more innovation and experimentation in government; and it makes govern-
ment more responsive by putting the States in competition for a mobile
citizenry.5

Third, as the passage from Gregory reveals, democratic accountability
is often identified as one of federalism’s key payoffs.6 The idea here is
that ‘‘[t]he greater accessibility and smaller scale of local [and state] govern-
ment allows individuals to participate actively in governmental decision-
making. This participation, in turn, provides myriad benefits, [including that
it] fosters accountability among elected representatives.’’7 This is really a

3
American Ins. Ass’n v. Garamendi, 539 U.S. 396, 413 (2003) (discussing ‘‘the Constitution’s
allocation of the foreign relations power to the National Government.’’) Immigration is
arguably another such area, although recent scholarship suggests that state and local govern-
ments may legitimately have more of a role in this area than is commonly thought. See Clare
Huntington, ‘‘The Constitutional Dimension of Immigration Federalism,’’ Vanderbilt Law

Review (forthcoming 2008); Cristina M. Rodrı́guez, ‘‘The Significance of the Local in Immi-
gration Regulation,’’ Michigan Law Review 106, no. 4 (2008): 567; Peter H. Schuck, ‘‘Taking
Immigration Federalism Seriously,’’ University of Chicago Legal Forum (2007): 57. In
part, these pieces build on earlier work by Peter Spiro. See, e.g., Peter J. Spiro, ‘‘The States and
Immigration in an Era of Demi-Sovereignties,’’ Virginia Journal of International Law

35, no. 1 (1994): 121.
4 Michael C. Dorf, ‘‘Instrumental and Non-Instrumental Federalism,’’ Rutgers Law Journal

28, no. 4 (1997): 825.
5

Gregory v. Ashcroft, 501 U.S. 452, 458 (1991).
6 Dorf, ‘‘Instrumental and Non-Instrumental Federalism,’’ 828.
7 Deborah Jones Merritt, ‘‘The Guarantee Clause and State Autonomy: Federalism for a Third

Century,’’ Columbia Law Review 88, no. 1 (1988): 1, 7.
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point about decentralization: by allowing states substantial room to
govern, federalism brings citizens into closer proximity with their govern-
ment than would be the case in a purely national system. That closer prox-
imity puts at least some citizens in a better position to monitor and influence
government, which in turn makes government more accountable to its
constituents. Although this theoretical idea will not always be perfectly real-
ized in practice, the point here is that our federalist system is structured to
pursue it.8

Fourth and finally, because federalism’s default position is one of overlap-
ping federal and state governance, the federal government’s decision to
regulate in a particular area does not necessarily entail giving up the benefits
associated with decentralized state power. Congress may decide that a partic-
ular issue within its jurisdiction demands uniform national treatment,
in which case it may decide to displace state authority. But its decision to
act in that area need not entail displacing the states. The exercise of
national power does not necessarily undermine decentralized democratic
accountability.

THE STATE ATTORNEY GENERAL

Having reprised the features of federalism that are most pertinent here, I now
turn to the state attorney general. There are two key points here: (1) the vast
majority of state attorneys general are democratically elected, and (2) most are
invested with robust investigative and enforcement powers under a broad
range of state (and sometimes federal) laws.

Democratic Accountability. Unlike the federal government, the vast major-
ity of state governments feature executive branches that are formally
divided, with executive power apportioned among different executive actors
not subject to direct gubernatorial control.9 In nearly every state, one of
those executive actors is the state attorney general. Indeed, the attorney

8 As Roderick Hills puts it, this decentralizing structure is ‘‘the American version of ‘subsidi-
arity,’ the principle that power ought to be decentralized to the lowest practicable tier of social
organization, public or private.’’ Roderick M. Hills Jr., ‘‘Is Federalism Good for Localism? The
Localist Case for Federal Regimes,’’ Journal of Law and Politics 21 (Spring/Summer
2005): 190.

9 William P. Marshall, ‘‘Break Up the Presidency? Governors, State Attorneys General,
and Lessons from the Divided Executive,’’ Yale Law Journal 115, no. 9 (2006): 2446;
Patrick C. McGinley, ‘‘Separation of Powers, State Constitutions and the Attorney
General: Who Represents the State?’’ West Virginia Law Review 99, no. 4 (1997):
721.
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general is popularly elected in forty-three states.10 Thus, the overwhelming
majority of state attorneys general are electorally accountable to the citizens of
their states.

This feature resonates strongly with federalism’s concern for democratic
accountability. As noted in the preceding text, part of the virtue of decentral-
ized government is that it increases the responsiveness of government to
localized priorities. State attorneys general are in a position to deliver that
responsiveness or pay the penalty on election day. Any individual attorney
general may or may not do a good job of pursuing the voting public’s policy
priorities. But as a matter of institutional design, state-by-state election of state
attorneys general makes them well situated to deliver at least some of feder-
alism’s benefits of decentralization.

Powers. The powers and duties of the state attorney general have ‘‘dramat-
ically expanded’’ over time, and they also vary somewhat from state to
state.11 Generally speaking, though, most attorneys general have long had
the authority and duty to enforce the laws of the state in the public interest.12

‘‘The state exists to ‘promote the health, safety . . . and welfare of the peo-
ple,’ ’’13 and the state attorney general plays a central role in the pursuit of
those ends. Typically, the state attorney general is given ‘‘wide discretion in
making the determination as to the public interest’’ and is further empowered
to ‘‘exercise all such authority as the public interest requires.’’14 Thus,
although the precise subject matter of the laws has changed (and multiplied)
over time, the state attorney general has long had the power and responsibility
to assess the public interest and to enforce state law in accordance with that
assessment.

10 Lynne M. Ross, ed., State Attorneys General: Powers and Responsibilities (Wash-
ington, DC: Bureau of National Affairs, 1990) (hereinafter ‘‘Ross, Powers and Responsi-

bilities’’), 15. In five of the remaining seven states (Alaska, Hawaii, New Hampshire, New
Jersey, and Wyoming), the attorney general is appointed by the governor, ibid., though in three
of those (Hawaii, New Hampshire, and New Jersey), the governor may not remove the
attorney general at will. Marshall, ‘‘Break Up the Presidency?’’ 2448 n. 3. The attorney general
is selected by secret ballot of the state legislature in Maine and by the Supreme Court in
Tennessee. Ross, Powers and Responsibilities, 15. For the balance of this chapter, my
references to the state attorney general assume that the office is subject to direct democratic
election. In the small number of states where that is not the case, the prescriptions of this
chapter may apply with less force.

11 Ross, Powers and Responsibilities, 11.
12 Ibid., 13; Jason Lynch, ‘‘Federalism, Separation of Powers, and the Role of State Attorneys

General in Multistate Litigation,’’ Columbia Law Review 101, no. 8 (2001): 1998.
13 Richard P. Ieyoub and Theodore Eisenberg, ‘‘State Attorney General Actions, the Tobacco

Litigation, and the Doctrine of Parens Patriae,’’ Tulane Law Review 74, nos. 5–6 (2000):
1863.

14
Florida ex rel Shevin v. Exxon Corp., 526 F.2d 266, 268–69 (5th Cir. 1976).
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Two specific dimensions of the state attorney general’s powers bear high-
lighting here. The first is the power to investigate regulated entities’ level of
compliance with relevant state – and, in some cases, federal – law. Perhaps the
most important form of investigative authority in this context is known as
visitorial power. In many states, the attorney general is authorized to engage
in ‘‘[v]isitation,’’ which ‘‘is the act of a superior or superintending officer, who
visits a corporation to examine into its manner of conducting business.’’15

Typically, ‘‘[v]isitors of corporations have power to keep them within the
legitimate sphere of their operations, and to correct all abuses of authority,
and to nullify all irregular proceedings.’’16 State attorneys general are com-
monly granted this power over corporations and other entities doing business
in the state. In New York, for example, the attorney general is empowered to
investigate instances of ‘‘persistent fraud or illegality in the carrying on, con-
ducting or transaction of business’’ in the state, and to ‘‘issue subpoenas . . . [,]
take proof[,] and make a determination of the relevant facts’’ in connection
with such investigations.17

In addition, some states authorize the attorney general to enlist the subject-
specific visitorial authority of other executive-branch officials. Michigan law,
for example, provides that its attorney general may initiate a proceeding with
the commissioner of insurance and financial services to determine whether an
entity covered by state banking or related laws is complying with them.18 The
commissioner, in turn, can investigate the complaint, refer the matter to the
appropriate federal regulatory authority if it targets a state-chartered subsidiary
of a national bank, and take further action if the matter is not ‘‘adequately
pursued’’ by the federal agency.19

In sum, state attorneys general exercising their visitorial and related inves-
tigative powers are in a position to ascertain whether regulated entities within
their jurisdictions are complying with relevant state and federal laws, respond
to consumer and other public complaints, and root out unlawful conduct that

15
Guthrie v. Harkness, 199 U.S. 148, 158 (1905).

16 Ibid., 157–8.
17 McKinney’s Exec. Law § 63(12). As discussed later in this chapter, a divided panel of the U.S.

Court of Appeals for the Second Circuit recently concluded that federal banking laws preempt
this provision as applied to national banks, even when the investigation is focused on a bank’s
compliance with state laws that are themselves not preempted by federal law. See Clearing

House Ass’n v. Cuomo, 510 F. 3d 105 (2d Cir. 2007). That decision exemplifies the problem
to which this chapter is addressed.

18 Mich. Comp. Laws Ann. § 445.1663(1). The Supreme Court has concluded that this and
related provisions of Michigan law are preempted by the National Bank Act. See Watters

v. Wachovia Bank, N.A., 127 S. Ct. 1559 (2007). That decision is also reflective of the
problem to which this chapter is addressed.

19 Ibid., § 445.1663(2).
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might otherwise go undetected. The mere fact that a regulated entity is sub-
ject to the attorney general’s visitorial power undoubtedly creates a powerful
incentive to comply with the law. Where that fails, the visitorial power can be
used to generate the information needed to decide whether, when, and how to
enforce the law. As discussed in the following text, some of that enforcement
may come from the attorney general him- or herself. But as the Michigan
example shows, state investigations can also yield information that is turned
over to the responsible federal agency for possible enforcement at that level.
In this way, state investigation can aid federal enforcement and perhaps even
spur federal agencies into action and out of the stasis to which they sometimes
fall prey.20

Enforcement can also happen at the state level, the principal responsibility
for which usually resides with the state attorney general. Whether under state
statutory or common law, attorneys general typically possess broad authority to
sue in the public interest. As to the former, states such as California have
statutes empowering the attorney general to prosecute suits for injunctive
relief and civil penalties against ‘‘[a]ny person who engages, has engaged, or
proposes to engage’’ in ‘‘any unlawful, unfair or fraudulent business act or
practice [or] unfair, deceptive, untrue or misleading advertising.’’21 As to the
latter, states such as Louisiana recognize the attorney general’s power to act in
a parens patriae capacity by initiating nuisance, fraud, and other actions to
protect the public.22 In these and other respects, the state attorney general’s
investigative authority is complemented by broad power to enforce state law in
the public interest.

The picture that emerges here is of the state attorney general as a demo-
cratically accountable officer charged with safeguarding the public and, to
that end, invested with broad-ranging authority to monitor compliance with
state (and sometimes federal) laws and to initiate enforcement actions when
necessary. This combination of accountability and authority makes the attor-
ney general a particularly important state institution. Although there certainly
are occasions when federal law needs to displace this institution in order to
advance some overarching regulatory goal, such displacement carries substan-
tial costs. Given those costs, it is sensible to pause before construing any
particular federal law to preempt the work of the state attorney general.

20 For more on the phenomenon of federal regulatory failure, see Chapters 3 and 11 of this
volume by Professors Vladeck and McGarity, respectively.

21 Cal. Bus. and Prof. Code §§ 17200-17205. These same provisions of California law also allow
private individuals to sue, provided they have ‘‘suffered injury in fact and ha[ve] lost money or
property as a result of’’ the complained of activity. Ibid. § 17204. Actions by the attorney general
need not establish that anyone has suffered such harm.

22 See generally, Ieyoub and Eisenberg, ‘‘State Attorney General Actions.’’
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STATE ATTORNEYS GENERAL UNDER CURRENT

PREEMPTION DOCTRINE

Although there are both democratic and basic law-enforcement reasons to be
reluctant about preempting state attorneys general, a number of recent cases
have done so quite readily.

Consider, for example, OCC v. Spitzer.23 The case involved a regulation
promulgated by the federal Office of the Comptroller of the Currency
(OCC) construing the National Bank Act to grant the OCC ‘‘exclusive
visitorial authority with respect to the content and conduct of activities
authorized for national banks under Federal law.’’24 Under that construc-
tion, the OCC deems state attorneys general to be prohibited from enforcing
against national banks not only state laws targeting banking in particular, but
also state laws of general application forbidding such things as racial dis-
crimination. The OCC does not deny the applicability of state antidiscrimi-
nation laws to national banks’ lending and other practices. Instead, it takes
the position that the OCC has exclusive authority to investigate national
banks and to prosecute enforcement actions to compel their compliance
with both federal and state law. The National Bank Act contains no such
provision; the OCC’s regulation is thus an example of agency preemption.
The district court in OCC v. Spitzer agreed with the OCC on this point,
broadly concluding that the agency has ‘‘exclusive authority to investigate
national banks and prosecute enforcement actions to compel their compli-
ance with state and federal laws regulating the conduct of federally author-
ized banking activities.’’25 A divided panel of the U.S. Court of Appeals for
the Second Circuit recently affirmed that decision.26

OCC v. Spitzer may or may not be rightly decided under current preemp-
tion doctrine; there are plausible claims on both sides of the case. But to the

23 396 F. Supp. 2d 383 (S.D.N.Y. 2005), Aff’d Sub Nom. Clearing House Ass’n v. Cuomo,
510 F. 3d 105 (2d Cir. 2007).

24 12 C.F.R. 7.4000(a)(3); see also 12 C.F.R. 7.4000(b)(2) (providing that the National Bank Act’s
‘‘court of justice’’ exception ‘‘pertains to the powers inherent in the judiciary and does not
grant state or other governmental authorities any right to inspect, superintend, direct, regulate
or compel compliance by a national bank with respect to any law, regarding the content or
conduct of activities authorized for national banks under Federal laws’’).

25
OCC v. Spitzer, 396 F. Supp. 2d at 385. For summaries of some other recent episodes in
agency preemption, see Myron Levin and Alan C. Miller, ‘‘Industries Get Quiet Protection
from Lawsuits,’’ Los Angeles Times, February 19, 2006, A1; Caroline E. Mayer, ‘‘Rules
Would Limit Lawsuits: U.S. Agencies Seek to Preempt States,’’ Washington Post, February
16, 2006, D01.

26 See Clearing House Ass’n v. Cuomo, 510 F. 3d 105 (2d Cir. 2007).
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extent the doctrine at least arguably permits results such as this, it makes
preempting the work of state attorneys general quite easy. To see how this is
so, it is helpful to review the main features of preemption doctrine as it
currently exists.27

Preemption doctrine is designed to implement the Constitution’s instruc-
tion, in the Supremacy Clause, that when state and federal law are incom-
patible, federal law trumps.28 Although the doctrine is not always
consistently applied, its basic contours are reasonably clear. Preemption
may be either express or implied. The former is straightforward: ‘‘[W]ithin
constitutional limits Congress may pre-empt state authority by so stating in
express terms.’’29 The latter is more varied and may be subdivided into field
and conflict preemption: ‘‘[A] federal statute implicitly overrides state law
either when the scope of a statute indicates that Congress intended federal
law to occupy a field exclusively, . . . or when state law is in actual conflict
with federal law.’’30 The category of implied conflict preemption may be
divided one step further, into cases ‘‘where it is ‘impossible for a private party
to comply with both state and federal requirements’ ’’ and cases ‘‘where state
law ‘stands as an obstacle to the accomplishment and execution of the full
purposes and objectives of Congress.’ ’’31 This last subcategory, sometimes
called obstacle preemption, is where many agency preemption cases may be
found.

As the Supreme Court has repeatedly made clear, preemption is ultimately
a matter of congressional intent and purpose.32 Yet the interpretive methods
employed in these cases are often based in constitutional or other substantive
norms not contained in the statute and not directly contemplated by Con-
gress. Perhaps the most significant is the ‘‘presumption against preemption.’’
This interpretive rule directs courts to ‘‘start with the assumption that the
historic police powers of the States were not to be superseded . . . unless that

27 The doctrine is described in greater detail by Professor Schroeder in Chapter 6 of this volume.
28 See U.S. Const. art. VI, cl. 2. (‘‘This Constitution, and the Laws of the United States which

shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the
Authority of the United States, shall be the supreme Law of the Land; and the Judges in every
State shall be bound thereby, any Thing in the Constitution or Laws of any State to the
Contrary notwithstanding.’’)

29
Pac. Gas and Elec. Co. v. State Energy Res. Conservation and Dev. Comm’n, 461
U.S. 190, 203 (1983).

30
Freightliner Corp. v. Myrick, 514 U.S. 280, 287 (1995).

31 Ibid. (quoting English v. General Elec. Co., 496 U.S. 72, 78–79 [1990], and Hines v.

Davidowitz, 312 U.S. 52, 67 [1941]).
32 See, e.g., Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996). (‘‘ ‘[T]he purpose of Congress is

the ultimate touchstone’ in every pre-emption case.’’) (quoting Retail Clerks Int’l Ass’n v.

Schermerhorn, 375 U.S. 96, 103 [1963]).
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was the clear and manifest purpose of Congress.’’33 The presumption does not
apply in all cases; it applies only where preemption would displace some
aspect of ‘‘the States’ historic police powers.’’34 It is inapplicable, therefore,
‘‘when the State regulates in an area where there has been a history of sig-
nificant federal presence.’’35

Quite clearly, the presumption against preemption is ‘‘rooted in the concept
of federalism’’36 – specifically, the idea that the Constitution contemplates an
ongoing role for the states in areas traditionally regulated by them, and that the
courts ought to interpret federal laws with a presumption in favor of preserving
that role. In that respect, it is similar to certain clear statement rules developed
in cases like Gregory v. Ashcroft. In Gregory, the Court considered whether a
federal statute banning age discrimination in employment applied to state
judges despite a state constitutional requirement that they retire by age seventy.
The case came to the Court only a few years after it had decided, in Garcia v.
San Antonio Metropolitan Transit Authority,37 that any constitutionally based
norm against congressional encroachment on core state governmental func-
tions was not susceptible to direct judicial enforcement. For the Gregory Court,
that lack of direct judicial enforcement provided a basis for adopting a feder-
alism-favoring rule of statutory construction: ‘‘[I]nasmuch as this Court in
Garcia has left primarily to the political process the protection of the States
against intrusive exercises of Congress’ Commerce Clause powers, we must be
absolutely certain that Congress intended such an exercise.’’38 To that end, the
Court announced that it would not construe federal statutes to ‘‘upset the usual
constitutional balance of federal and state powers’’ unless Congress has made
‘‘its intention to do so unmistakably clear in the language of the statute.’’39

Finding no clear statement that the age discrimination statute was intended
to apply to core state functions, the Court held it did not apply to state judges.

The larger idea behind clear statement rules of this sort is that federal reg-
ulation in areas of core state concern has the potential to upset the federal-state
balance even where federal law just creates a regulatory overlay. Although it

33
Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947).

34
Geier v. Am. Honda Motor Corp., 529 U.S. 861, 894 (2000) (Stevens, J., dissenting).

35
United States v. Locke, 529 U.S. 89, 108 (2000). In addition, there is no presumption
against preemption when a state intrudes on the sovereign prerogatives of the federal govern-
ment by directly regulating the federal government or its agents. See generally Seth P. Wax-
man and Trevor W. Morrison, ‘‘What Kind of Immunity? Federal Officers, State Criminal
Law, and the Supremacy Clause,’’ Yale Law Journal 112, no. 8 (2003): 2195.

36
Geier, 529 U.S. at 907 (Stevens, J., dissenting).

37 469 U.S. 528 (1985).
38 501 U.S. at 464.
39 Ibid., 460.
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may be within Congress’s power to effect such changes, the Court has declared
that it will not deem Congress to have intended such a result absent a clear
statutory statement to that effect.40 Viewed in this light, clear statement rules of
this sort share a certain kinship with the presumption against preemption.41

Both implement federalism norms by directing courts to interpret statutes so
as to favor the preservation of certain state powers, roles, and prerogatives.42

But there is a problem with both the presumption against preemption and
federalism-enforcing clear statement rules, at least as they are currently for-
mulated. They are all structured around substantive triggers that require
courts to identify and attach great consequence to the ‘‘historic’’ functions
of the states. Yet in Garcia, the Court rejected a closely related enterprise as
‘‘unsound in principle and unworkable in practice.’’43 There, the question was
whether the Constitution contains a judicially enforceable limit on Con-
gress’s authority to regulate states in the performance of traditional state
government functions. In rejecting its earlier attempt in National League of
Cities v. Usery44 to enforce such a limit, the Court concluded, first, that as a
practical matter it ‘‘ha[d] made little headway in defining the scope’’ of tradi-
tional government functions.45 Second, the Court stressed a ‘‘more funda-
mental problem’’ with the undertaking: even assuming courts could separate
the traditional from the modern, there is no reason to think the federal system
should favor the former over the latter.46 States should be free to innovate

40 See Will v. Michigan Dept. of State Police, 491 U.S. 58, 65 (1989) (‘‘[I]f Congress
intends to alter the ‘usual constitutional balance between the States and the Federal Govern-
ment,’ it must make its intention to do so ‘unmistakably clear in the language of the statute.’ ’’)
(quoting Atascadero State Hospital v. Scanlon, 473 U.S. 234, 242 [1985]).

41 See Gregory, 501 U.S. at 461 (referring to the presumption against preemption in the course
of defending its clear statement rule).

42 There are important differences between the presumption against preemption and federalism-
protecting clear statement rules. Put simply, the former can be overcome with something less
than a clear statutory statement. A true clear statement requirement is really a rule of specific
drafting: the requirement can be satisfied only by express language in the text of the statute.
See Ernest A. Young, ‘‘The Rehnquist Court’s Two Federalisms,’’ Texas Law Review 83, no. 1
(2004): 1, 23 n. 90. The presumption against preemption may be better described as an
interpretive ‘‘standard that simply urges courts to err on the side of state autonomy while still
considering all potentially relevant sources of statutory meaning.’’ Ibid. This is a significant
difference. ‘‘If Gregory’s ‘plain statement’ rule were applied to preemption, . . . entire bodies
of preemption doctrine might be called into question.’’ Ibid.

43 469 U.S. 528, 546–7 (1985).
44 426 U.S. 833 (1976).
45

Garcia, 469 U.S. at 539.
46 See ibid., 545–6. (‘‘The essence of our federal system is that within the realm of authority left

open to them under the Constitution, the States must be equally free to engage in any activity
that their citizens choose for the common weal, no matter how unorthodox or unnecessary
anyone else – including the judiciary – deems state involvement to be.’’)
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within the boundaries of their regulatory authority, and the Constitution
should not be construed to hinder such innovation. Thus, the Court aban-
doned the project of directly enforcing any constitutional limit on the federal
government’s power to regulate the states, other than the limits entailed in the
enumeration of federal power.

The presumption against preemption and the Gregory clear statement rule
both invite courts to resume essentially the same kind of analysis abandoned
in Garcia, though now in service of rebuttable presumptions about statutory
meaning.47 Yet if the Court was right in Garcia that this sort of analysis is
neither feasible nor desirable in the context of direct constitutional enforce-
ment, there is a strong argument that the same should be true for these rules of
(constitutionally informed) statutory interpretation.48

Moreover, the problems with the presumption against preemption and the
Gregory clear statement rule are even more acute when applied to cases impli-
cating state attorneys general. Not only is it impractical to expect courts to be
able to determine whether particular issues fall within a zone of ‘‘core’’ or
‘‘historic’’ state concern, but also this approach encourages courts to focus on
the subject matter of the laws at issue rather than the institutions involved in the
implementation of those laws. This indifference to institutions renders preemp-
tion doctrine insensitive to the close connection between the state attorney
general and core federalism values such as democratic accountability. By not
taking account of that connection, current preemption doctrine does not
adequately weigh the federalism-related costs of displacing the work of the state
attorney general. The point here is not that federal law should avoid preempting
state attorneys general at all costs. Rather, the point is that the decision whether
to preempt should take more direct account of this key state institution. The
next section shows how Congress and federal agencies can do precisely that.

TOWARD CONGRESSIONAL AND AGENCY SOLICITUDE

FOR STATE ATTORNEYS GENERAL

It may be an uphill challenge to persuade the courts to become more sensitive
to preemption’s particular impact on state attorneys general. But Congress

47 Justice Blackmun criticized the Court’s decision in Gregory on this very ground. See Greg-

ory, 501 U.S. at 477 (Blackmun, J., dissenting) (criticizing the Court’s adoption of a clear
statement rule as ‘‘directly contraven[ing] our decision in Garcia’’).

48 The formal distinction between constitutional and statutory interpretation seems insufficient
to support the divergence between Garcia and Gregory. After all, ‘‘[a]ny theory of statutory
interpretation is at base a theory about constitutional law.’’ Jerry Mashaw, ‘‘As if Republican
Interpretation,’’ Yale Law Journal 97, no. 8 (1988): 1685-–6.
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and the administrative state need not wait for the courts to act. Instead, they
can and should adopt an approach that takes special account of the state
attorney general and that refrains from preempting its work absent a specific
legislative choice to do so. The prescription here contains two straightforward
steps. First, when passing a statute that carries the potential of preempting
state law to any degree, Congress should devote special attention to whether
any or all of the work of state attorneys general (disaggregating, possibly, the
attorney general’s investigative and litigating functions) should be preempted
and should include a provision making clear the extent of its intent to pre-
empt. Second, in the absence of such clear statutory language, federal agen-
cies should indulge a strong presumption against preempting state attorneys
general by regulation. Both of these suggestions flow from the same under-
lying view: federal law should preempt the core investigative and enforcement
work of state attorneys general only by express statutory language.

The argument in favor of this approach tracks the federalism-related values
discussed earlier. Most importantly, it protects the values of democratic
accountability and self-governance – values that, as discussed in previously,
are core virtues of federalism itself. The connection to those values in this
context is plain. When a state attorney general decides to enforce (or inves-
tigate compliance with) a particular state law in a particular context, that
decision has a double claim to democratic legitimacy: it reflects the demo-
cratically accountable state legislature’s decision to enact such a law and to
make it enforceable by the attorney general, and it also reflects the democrati-
cally accountable attorney general’s decision to enforce the law. Federal
agencies, in contrast, have a much more attenuated claim to democratic
legitimacy. They are not directly elected, and as a practical matter they usually
are not subject to close oversight by the President. Thus, to the extent feder-
alism is a means to the ends of democratic accountability and citizen control
of government, those ends seem best pursued by shielding state attorneys
general from agency preemption.

At the same time, the approach I advocate here leaves Congress entirely
free to displace state attorneys general to the extent it deems appropriate.
My approach simply encourages Congress to address the state attorney
general head-on and to enact express statutory language specifying whether,
and to what extent, it intends to preempt the work of the state attorney
general.

This approach ensures that the decision to preempt is made via a process
structured to take account of the interests of the states. According to the
familiar ‘‘political safeguards of federalism’’ thesis, the system of state repre-
sentation in Congress makes the federal legislative process the principal
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constitutional means of protecting federalism.49 But that system is not
engaged unless Congress turns its attention to the particular issue at hand.
This same thinking underlies the judiciary’s use of the federalism-enhancing
clear statement rules discussed in Part III. The point of those rules is to help
clarify that the democratically accountable federal legislature – not merely a
court or administrative agency – did intend to regulate in a way that implicates
the federalism norm in question. As the Court has described, ‘‘in traditionally
sensitive areas, such as legislation affecting the federal balance, the require-
ment of clear statement assures that the legislature has in fact faced, and
intended to bring into issue, the critical matters involved in the judicial
decision.’’50 In that sense, clear statement rules express a strong preference
between two kinds of potential interpretive errors. By requiring a clear state-
ment before construing a statute to implicate the federalism norm in question,
courts express a preference for erring on the side of the states rather than
against them. The same is true for the particular approach I am urging here,
which would require Congress to adopt a practice of specifying the extent to
which it intends to preempt the investigative, enforcement, and other core
powers of state attorneys general.

Not only does the approach advocated here maximize the democratic
accountability of decisions to oust state attorneys general, but it also recog-
nizes the enormous potential value of state attorneys general to the enforce-
ment of both state and federal law. Especially given the ever-present pressure
on federal agency budgets, state attorneys general can be invaluable yet cheap
(from the perspective of the federal fisc) partners in the law-enforcement
effort. As discussed in the preceding text, the exercise of visitorial power by
state attorneys general can help federal agencies learn more about the extent
to which relevant federal laws and regulations are being followed. Regardless
of whether the agency will then deem formal enforcement proceedings to be
in order, the key point is that state attorneys general can help the agency make
that decision on the basis of better information. That sort of assistance should
not be rendered unavailable except by the intentional and express decision of
Congress.

The calculus is much different if Congress enacts express language specifying
its intent to preempt state attorneys general. Instead of an unelected agency

49 See generally, Herbert Wechsler, ‘‘The Political Safeguards of Federalism,’’ Columbia Law

Review 54, no. 4 (1954): 543.
50

Gregory, 501 U.S. at 464; see EEOC v. Arabian Am. Oil Co., 499 U.S. 244, 262 (1991)
(Marshall, J., dissenting). (‘‘Clear-statement rules operate less to reveal actual congressional
intent that to shield important values from an insufficiently strong legislative intent to displace
them.’’)
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displacing the work of an elected state official, the most democratically account-
able branch of the federal government will have determined that the costs of
allowing state attorneys general to continue working in the area outweigh the
benefits, decided therefore to preempt that work, and memorialized that deci-
sion in clear terms. At that point, the federal government will have delivered
democratic accountability as best it can. Preemption properly follows.

I would note one potential alternative here. Because the decision whether
to preempt in any particular context requires access to information that Con-
gress might not have had at the time it legislated, it may be appropriate for
Congress to delegate preemption authority to the relevant regulatory agency.
It is not my aim here to delve into all the elements of such delegations;
Professor Funk addresses them in greater detail in Chapter 10. Rather, I want
only to note that a Congress wanting to delegate preemption authority to the
agency can still be attentive to the special role of state attorneys general by
clearly specifying whether the agency’s preemption power extends to state
attorneys general.

AN OBJECTION: THE EXTRATERRITORIALITY PROBLEM

Having laid out the case for special congressional and agency solicitude for
the state attorney general, I now identify and respond to a potential objec-
tion to the argument as I have presented it. One might argue that, far from
delivering on the values of democratic accountability as I have suggested,
state attorneys general are often undemocratic and unaccountable in impor-
tant ways. The concern here is with extraterritoriality. If, for example, the
attorney general in New York successfully sues a manufacturer based in
California over defects in its products sold in New York, the effects of a
large civil fine or other costly remedy may be borne in part by the workers
in the manufacturer’s California plant (if it must lay off employees) or even
by the general citizenry of California (if the layoffs lead to an economic
downturn).51

Some scholars maintain that extraterritoriality of this sort undermines any
attempt to resist preemption on grounds of democracy or self-governance:

51 See Samuel Issacharoff and Catherine M. Sharkey, ‘‘Backdoor Federalization,’’ UCLA Law

Review 53, no. 6 (2006): 1353, 1386 (noting the ‘‘specter of spillover effects, whereby a state
uses its liability regime to benefit in-state residents with larger compensation payments, or
exports the costs of its regulation to out-of-state manufacturers and product consumers in the
rest of the nation’’).
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If the state juries in, say, Creek County, Oklahoma, routinely impose enor-
mous liability on out-of-state automobile corporations simply to enrich local
plaintiffs and the local bar, then this is a burden on the self-governing
capacity of states where those automobile manufacturers have their primary
places of operations. In effect, Oklahoma is regulating and taxing the busi-
nesses of Michigan without considering the desires of the persons most
affected – those dependent on Michigan’s tax base and sources of employ-
ment. Why is not such taxation and regulation without representation an
attack on ‘‘civic republican values’’?52

Proponents of this view also stress that even Justice Brandeis, the champion of the
much-invoked ‘‘laboratory’’ model of federalism, endorsed state creativity and ex-
perimentation only to the extent that it would not harm the rest of the country.53

Where the efforts of one state do spill over into another, the argument goes,
neither the laboratory model nor the democratic accountability norm applies.

I disagree. Consider again the hypothetical case brought by the New York
attorney general against the California company. Assuming arguendo the
existence of extraterritorial effects, it does not follow that New York and
California are identically situated in this case. As discussed in Part I, the
structure of our federalist system contemplates overlapping federal and state
regulation. The default presumption is in favor of state regulatory authority. In
the New York and California hypothetical, preempting the New York lawsuit
would mean departing from that default presumption by denying New York its
regulatory authority. In contrast, not preempting the lawsuit would not mean
the same thing for California. Even if the New York attorney general’s suit
would have the extraterritorial effects we have assumed, that would not
deprive California of its formal regulatory authority. California’s ability to
achieve all the regulatory outcomes it seeks for its people might be compro-
mised by the economic downturn, but that is not the same as preempting its
regulatory authority. Federalism and preemption must be principally con-
cerned with the latter, not the former, because otherwise the extraterritoriality
issue would swallow the Constitution’s default rule in favor of state regulation.

To put the same point slightly differently, every act of state governance
inevitably has at least some extraterritorial effects. Even laws that apply only

52 Roderick M. Hills, ‘‘Against Preemption: How Federalism Can Improve the National Legislative
Process,’’ New York University Law Review 82, no. 1 (2006): 1, 5–6. Others have made the
same basic point. See, e.g., Issacharoff and Sharkey, ‘‘Backdoor Federalization,’’ 1387–8.

53
New State Ice Co. v. Lieberman, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting). (‘‘It is
one of the happy incidents of the federal system that a single courageous state may, if its
citizens choose, serve as a laboratory; and try novel social and economic experiments without
risk to the rest of the country’’) (emphasis added).
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to entirely in-state entities and populations will inevitably affect that state’s
comparative position vis-à-vis other states by making it a more or less attractive
place to live, work, and do business. Yet this observation does not grind feder-
alism to a halt. Instead, we generally accept that the exercise of any one state’s
regulatory authority can have effects in other states. The mere possibility of
such effects should not change the default presumption in favor of state regu-
lation and against preemption. In the context of the hypothetical raised here,
the risk that the New York attorney general’s actions might have some adverse
consequences in California should not by itself lead us to abandon our pre-
sumption in favor of preserving the attorney general’s authority.

There are limits, of course. First, the Constitution imposes constraints
via the ‘‘dormant Commerce Clause.’’ The Supreme Court’s doctrine in
that area provides that states may not regulate in a manner that unduly
discriminates against out-of-state actors54 or that controls conduct beyond
the state’s borders.55 Dormant Commerce Clause doctrine, then, addresses
the extraterritoriality issue by establishing boundaries beyond which no
state attorney general may venture.

In addition to those constitutional limits, Congress can intervene and pre-
empt state attorneys general in a particular field if it concludes that their
presence has generated too many extraterritorial costs. Nothing I have said
here is intended to deny Congress’s authority to intervene in that way. My
point, rather, is simply that in light of the state attorney general’s democratic
pedigree and potential value as an investigator and law enforcer, Congress
should specify when it intends to preempt the work of the state attorney
general, or, at the least, when it intends to authorize agencies to do so.

CONCLUSION

The state attorney general is a significant institution in state government,
combining direct democratic accountability with expansive powers to act in
the public interest. Too often, the judicial doctrine of preemption accords no
special consideration to this important institution. As this chapter has shown,
however, Congress and federal agencies can and should overcome that judi-
cial neglect. Put simply, greater solicitude for the state attorney general should
become part of the legislative and administrative preemption calculus.

54 See, e.g., Brown-Forman Distillers Corp. v. New York State Liquor Auth., 476 U.S.
573 (1986).

55 See, e.g., Edgar v. MITE Corp., 457 U.S. 624 (1982).
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5 Federal Floors, Ceilings, and the Benefits
of Federalism’s Institutional Diversity

William W. Buzbee*

INTRODUCTION

Federal regulatory schemes commonly utilize cooperative federalism structures
and involve standard setting or other federal actions that serve as a regulatory
‘‘floor.’’ Such floors preempt and thereby preclude any more lax regulatory
choices by state or local governments. With such floors, state and local govern-
ments, and common law schemes as well, all can impose either more stringent
regulatory requirements or common law incentives to create less risk. With the
partial preemption of regulatory floors, targets of regulation often confront
multiple lawmakers and overlapping regulatory obligations. Another sort of
federally preclusive action, so-called ceiling preemption, is also possible but
has been far less common. Regulatory ceilings involve federal actions or stand-
ard setting that preclude additional, more protective regulatory choices by other
levels of government and sometimes can preclude common law liabilities. But
these two sorts of preemptive actions reflect more than just choices about the
levels of protection provided by regulation. When one works through the logic
of federal actions and the implications of the Supremacy Clause, so-called
ceilings actually constitute a unitary federal choice precluding other actors’
ongoing interaction and revisiting of earlier regulatory choices. Regulatory
floors, in contrast, provide an array of regulatory benefits lost with the far more
completely preclusive ‘‘ceiling preemption.’’1

* I thank research assistants Annie Mackay, Daniel Adams, Chandani Patel, Meg Harmsen, and
Michael Eber, all of whom assisted with this essay or related research and publications.

1 I explore this floor/ceiling distinction in two recent works. See William W. Buzbee, ‘‘Asym-
metrical Regulation: Risk, Preemption, and the Floor/Ceiling Distinction,’’ New York Uni-

versity Law Review 82, no. 6 (December 2007): 1547; William W. Buzbee, ‘‘Interaction’s
Promise: Preemption Policy Shifts, Risk Regulation, and Experimentalism’s Lessons,’’ Emory

Law Journal 57, no. 1 (2007): 145. This chapter draws and builds on those works, although the
‘‘Asymmetrical Regulation’’ article is a substantially longer work.
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This is not to claim that ceilings or more fully preemptive federal actions do
not have their place. Such preemptive standards are consistent with a persis-
tent strain in Supreme Court jurisprudence that values distinctly delineated
federal and state terrains akin to that long-embraced under the ‘‘dual feder-
alism’’ doctrine. Under conflict preemption doctrine rooted in the Supremacy
Clause, it is also necessarily the case that where federal legal requirements in
application come into direct conflict with state or local law, federal law pre-
vails. In some limited settings, a distinct, final, single answer about legal
obligations will make sense.

In statutory and regulatory regimes, however, Congress and agencies have
for many years overwhelmingly manifested a preference for regulatory overlap
and interaction, harnessing the strengths of state and federal institutional
actors and forcing the two to interact. Common law regimes, and the incen-
tives they create for ongoing assessment and improvement by sources of risk,
have also typically been preserved under savings clauses. State and local
governments, as well as common law regimes, have thus typically retained
latitude under federal risk regulation to surpass the stringency of federal
regulation or provide additional protections through different strategies.

Fully preemptive federal standards, especially in their recently asserted
form of ceilings operating as a unitary federal choice, pose an array of institu-
tional risks. Some of these risks are readily apparent, although others are less
obvious. All are illuminated by applying recent scholarship regarding regula-
tory federalism, especially analyses of other forms of preclusive regulatory
action, as well as recent work on ‘‘regulatory experimentalism.’’ This chapter
explains how, in the risk regulation setting, the messy clashing and interaction
of real-world multilayered regulatory federalism utilized with federal floors
creates incentives and markets for pragmatic improvement and innovation
that will seldom exist with federal regulatory ceilings.

Due to an array of recent regulatory and legislative developments, analysis
of the distinct implications of federal floors and ceilings is far more than a
merely academic exercise. Most significantly, legislative and regulatory debate
over climate change legislation has explicitly confronted the floor/ceiling
choice, with previously resistant industry tentatively indicating support for
climate change legislation dealing with greenhouse gases (GHGs), provided
federal law would preclude disparate or additional state and local regulation.
Similarly, both in legislative and regulatory settings, the chemical industry has
been pushing for federal law to preclude additional state and local regulation
of risks posed by chemical facilities. In addition, during 2006 and 2007,
numerous agencies proposed or asserted that regulatory actions preclude addi-
tional state, local, or even common law actions. In short, many of the most
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fundamental risk-regulation debates now center on the floor versus ceiling
preemption choice. This chapter provides analysis of this choice.

FLOORS AND CEILINGS: TWO DISTINCTIVE CHOICES

After briefly reviewing the ongoing judicial flirtation with the largely abandoned
‘‘dualist’’ federalism perspective, and then describing the far more common
political choice of multilayered legal regimes where federal law sets only a
regulatory law floor, this part turns to the recent unusual embrace of federal
regulatory ceilings. In an array of recent regulatory and legislative actions and
proposals, federal agencies and legislators have embraced ceiling preemption.
Such ceilings function as a unitary federal choice resulting in complete displace-
ment of other regulatory actors. All institutional diversity is lost.

Despite congressional embrace of regulatory schemes utilizing multiple lev-
els of regulators, judicial doctrine and much scholarly commentary continue to
express a normative preference for more clean delineation of federal and state
powers.2 The ‘‘dual federalism’’ phase in judicial federalism doctrine consti-
tuted an extreme form of this preference for neatly divided authority. As Pro-
fessor Schapiro traces in Chapter 2, ‘‘dual federalism’’ constitutional doctrine
imposed, as a matter of constitutional law, a clean line between what was
federal and what was state. The occupation by one in an area meant the
exclusion of the other. That phase in constitutional doctrine has passed, but
a judicial preference for such clean delineation of federal and state roles ree-
merges periodically in judicial doctrine, sometimes changing outcomes by
tipping the interpretive scale.3 For example, as discussed by Professor Schroeder
in Chapter 6, in three of the Supreme Court’s most recent major federalism
decisions, Court divisions largely turned on disputed claims regarding whether
the subject of regulation involved primarily federal or state turf.4

2 See, e.g., U.S. v. Morrison, 529 U.S. 598, 617–18 (2000) (explaining that the Constitution
‘‘requires a distinction’’ between what is regulated nationally or locally); Printz v. U.S., 521
U.S. 898 (1997). For two articles discussing this frequent judicial interpretive preference in
federalism cases, see William W. Buzbee and Robert A. Schapiro, ‘‘Legislative Record
Review,’’ Stanford Law Review 54, no. 1 (2001): 87; Robert A. Schapiro and William W.
Buzbee, ‘‘Unidimensional Federalism: Power and Perspective in Commerce Clause Adjudi-
cation,’’ Cornell Law Review 88, no. 5 (2003): 1199.

3 See Edward S. Corwin, ‘‘The Passing of Dual Federalism,’’ Virginia Law Review 36, no. 1
(1950): 1, 17; Robert A. Schapiro, ‘‘Justice Stevens’ Theory of Interactive Federalism,’’ Ford-

ham Law Review 74, no. 4 (2006): 2133; Paul Wolfson, ‘‘Preemption and Federalism: The
Missing Link,’’ Hastings Constitutional Law Quarterly 16, no. 1 (1988): 69, 91–2. For an
example of the vestiges of dual federalism, see Solid Waste Agency of No. Cook Co. v.

U.S. Army Corps of Engineers, 531 U.S. 158 (2001).
4

Gonzaeles v. Oregon, 546 U.S. 243 (2006); Gonzales v. Raich, 545 U.S. 1 (2005);
Rapanos v. U.S., 126 S. Ct. 2208 (2006).
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In the modern political realm and the contemporary administrative state,
however, dual federalism approaches are a rarity. Instead, Congress has
repeatedly chosen to create regulatory schemes that call on a role for federal,
state, and sometimes even local governments.5 These multilayered regulatory
schemes, often identified as cooperative federalism structures or delegated
program federalism, typically involve enactment of a federal statute that reg-
ulates a risk or addresses a social ill or need. Such cooperative federalism
schemes are especially prevalent in the environmental law field.6 Such laws
do not, however, depend solely on federal actors for their implementation and
enforcement. Through an array of statutorily created incentives or choices,
state and local actors will often assume critically important regulatory duties.
They are constrained, however. They cannot adopt more lax requirements,
but they are typically explicitly allowed to set more protective regulatory
requirements. Seldom does any actor completely surrender its involvement.

Federal regulatory schemes also often countenance the ongoing independent
existence of state and local regulation and potential common law liabilities
pertaining to the same subject as federal law. State tort and nuisance common
law is the most typical and significant retained area of independent authority
that, in impact, involves state common law overlap with federal law. As dis-
cussed by Professor Zellmer in Chapter 7, through ‘‘savings clauses’’ Congress
often expressly states its intent to preserve such state roles.7 In short, under floor
preemption, the federal government through legislation or regulatory action
sets minimum required levels of protective stringency. Such floors leave room
for more protective state and local regulation or incentives created through
common law regimes. Floor standards typically seek state and local involve-
ment under cooperative federalism strategies. The result both under delegated
program schemes and federal bodies of regulation ‘‘saving’’ state law is federal
law that calls on and retains a role for all three layers of government.

5 See William W. Buzbee, ‘‘Contextual Environmental Federalism,’’ New York University

Environmental Law Journal 14, no. 1 (2005): 108 (discussing federal and state interaction
under multilayered federal regimes); Robert A. Schapiro, ‘‘Toward a Theory of Interactive Feder-
alism,’’ Iowa Law Review 91, no. 1 (2005): 243 (emphasizing benefits of interaction among courts
and other regulatory actors rather than more common desire to keep regulatory roles separate).

6 See e.g., Endangered Species Act of 1973 16 U.S.C. § 1531(c)(2) (2000); Clean Water Act, 33
U.S.C. § 1251(b)(2000); Clean Air Act 42 U.S.C. § 7402(a)(2000). See also Jonathan H. Adler,
‘‘Judicial Federalism and the Future of Environmental Regulation,’’ Iowa Law Review 90,
no. 2 (2005): 377, 384–7 and n. 35 (discussing cooperative federalism schemes); Buzbee,
Contextual Environmental Federalism, Supra n. 5.

7 See e.g., Clean Water Act (2005) (citing Clean Water Act, 33 U.S.C. § 1370 [2000]); Toxic
Substances Control Act, 158 U.S.C. § 2617 (a)(1)(2000); Resource Conservation and Recovery
Act, 42 U.S.C. § 6929 (2000); Federal Insecticide, Fungicide and Rodenticide Act, 7 U.S.C.
§ 136v(a)(2000).
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THE NEW EMBRACE OF CEILING PREEMPTION

Despite this long-existing choice in federal law to retain roles for state, local, and
common law regimes, industry has periodically responded to the costs of dispa-
rate states’ regulation with calls for preemptive federal law. Seldom, however,
has industry succeeded in obtaining more than the benefit of federal law that
will act to preempt direct legal conflicts. Occasionally, industry has secured the
uncommon benefit of ‘‘complete preemption,’’ where federal law takes over a
field and often provides its own substitute compensatory regime. Industry has
also at times secured strongly preemptive federal law when federal law or reg-
ulation requires either particular product designs or substantial production
investment benefiting from economies of scale. This is most notably true in
motor vehicle pollution regulation under the Clean Air Act. Federal emission
limitations are set, and states are precluded from imposing additional standards
of their own. Only a special break allowing for California innovations, on which
other states can piggyback, makes this less than a completely preemptive federal
area of law. As mentioned in the preceding section, however, far more common
are federal laws that set floors, allow greater state or local stringency, and preserve
common law regimes and the protections and compensation they can afford.

Strongly preclusive federal standards acting as a ceiling have recently
emerged as a favored option in an array of federal risk legislation or regulation.
These actions propose or purport to preempt not only state regulatory law but
sometimes also common law. Perhaps of greatest importance, GHG climate
change proposals are actively being debated in Congress. Industry’s support is
apparently conditioned on, if not motivated by desire for, a federal legislative
fix preempting any state or local regulation of activities emitting such gases. As
stated by Shell Oil’s president, ‘‘We cannot deal with 50 different policies . . .

we need a national approach to greenhouse gases.’’8 Numerous state and local

8 Steven Mufson and Juliet Eilpern, ‘‘Energy Firms Come to Terms with Climate Change,’’
Washington Post, November 25, 2006, A1. Numerous states and cities in legislation have
started to regulate GHGs, and common law suits have been filed as well. See Kristen H. Engel
and Scott R. Saleska, ‘‘Subglobal Regulation of the Global Commons: The Case of Climate
Change,’’ Ecology Law Quarterly 32, no. 2 (2005): 183; Kristen H. Engel, ‘‘Harnessing the
Benefits of Dynamic Federalism in Environmental Law,’’ Emory Law Journal 56, no. 1
(2006): 159 (exploring the same developments and theory but linking them to larger benefits of
retaining latitude for dynamic interaction at different levels of government). As discussed by
Professor Glicksman in Chapter 8, recent debates concern whether any states should have
authority to regulate motor vehicle GHG emissions, or if that should be exclusively federal
domain. See Alex Kaplun, ‘‘Climate: Rep. Dingell Defends Plan to Limit State GHG Author-
ity, E&E News PM’’ (June 7, 2007) (reviewing motor vehicle emission preemption debate and
reporting auto industry concern with ‘‘50 different standards’’).
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initiatives regulating GHG emissions follow federal reluctance to address the
causes of climate change.9

Recently, the Department of Homeland Security (DHS) issued a proposed
regulation that initially appeared intended to supplant state and local ability
to regulate risks associated with chemical plants.10 Until now such risks were
subject to regulation by all levels of government. The underlying law contains
no provision granting power to preempt, which has led critics in the press and
regulatory process to complain that DHS was overreaching and violating the
law.11 In its Interim Final Rule, DHS disavowed intent to engage in ‘‘field’’
preemption that would displace state, local, or common law related to chem-
ical plant security, instead asserting its power to declare situations of ‘‘conflict’’
preemption.12 Subsequent skirmishing in legislative settings led to insertion
during 2007 of alternative competing legislative language trying either to
uphold or preclude such preemptive power.13 Since the spring of 2006, often
with the explicit support of industry, numerous agencies have asserted such
preemptive impact of regulations involving product safety and pharmaceut-
ical approvals, claiming power to supplant state and local regulation, and
common law liabilities as well.14

9 See Massachusetts v. EPA, 127 S. Ct. 1438 (2007), where the Court rejected U.S. EPA’s
claimed lack of statutory authority and also found EPA’s justifications for not acting, assuming
it did have statutory authority, to lack adequate legal and factual justification.

10 See Department of Homeland Security, Notice of Proposed Chemical Facility Anti-Terrorism
Standards, 71 Federal Register 78276-01 (December 28, 2006).

11 See Editorial, ‘‘Chemical Insecurity,’’ New York Times, January 23, 2007, A18.
12 See Interim Final Rule, Chemical Facility Anti-Terrorism Standards, 72 Federal Register

17688 (April 9, 2007). Despite the Federal Register discussion disavowing anything other than
an intent to preserve the possibility of conflict preemption, the actual regulation still contains
references to state or local laws, regulations, or actions that not only ‘‘conflict’’ with federal
requirements but that ‘‘hinder, pose an obstacle to or frustrate the purposes of this Part.’’ Id.

13 As of the drafting of this chapter, the fate of these competing provisions was unresolved.
Compare Stephen Labaton, ‘‘Congress Poised to Vote for Higher Minimum Wage,’’ New

York Times, May 24, 2007, with Linda Roeder, ‘‘House-Passed Homeland Security Bill
Includes Chemical Security State Preemption,’’ Chem. Reg. Rep. (BNA), 31, no. 26 (June
20, 2007) and Jeffrey H. Birnbaum, ‘‘Chemical Makers and Trial Lawyers Square Off Over
Iraq Spending Bill,’’ Washington Post, April 10, 2007, A15.

14 For a recent thorough survey of these many actions, see Eric Lipton and Gardiner Harris, ‘‘In
Turnaround, Industries Seek U.S. Regulations,’’ New York Times, September 16, 2007, A1;
Catherine Sharkey, ‘‘Preemption by Preamble: Federal Administrative Agencies and the Fed-
eralization of Tort Law,’’ Depaul Law Review 56, no. 2 (2007): 227; Stephen Labaton, ‘‘Silent
Tort Reform’’ Is Overriding States’ Powers, New York Times, March 10, 2006, C5 (finding
that ‘‘the ‘silent tort reform’ movement . . . has quietly and quickly been gaining ground’’). See
also Buzbee, Asymmetrical Regulation, Supra n. 1 at 1570–75 (discussing broad preemp-
tion power claims by the Consumer Products Safety Commission, the Food and Drug Admin-
istration, the National Highway Traffic Safety Administration, and the Department of
Homeland Security).
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These new, aggressive forms of unitary federal choice ceiling preemption
are quite distinct from the far more typical floor preemption. With regulatory
floors, the federal government sets a minimum required level of stringent
protection, and states, local governments, and common law regimes can lead
to even more protective results. Ceilings, however, act as a unitary federal
choice. As discussed in the following section, a unitary federal standard and its
accompanying loss of institutional diversity undercuts many of the chief vir-
tues of federalist forms of government.

DISTINGUISHING THE IMPLICATIONS

OF FLOORS AND CEILINGS

The particular risks of unitary federal choice ceiling preemption are apparent
when analyzed through the lens of literature on regulatory federalism and other
potentially preclusive federal regulatory acts, as well as literature on regulatory
failure risks and benefits of regulatory structures fostering innovation. This
section briefly summarizes these bodies of work, and then links their insights
to critique the distinct implications of regulatory floors and ceilings.

Two bodies of scholarship from recent decades critique federal actions that
preclude contrary state choices. One concerns the ‘‘race-to-the-bottom ration-
ale’’ for federal standard setting, especially in the environmental law arena. The
other focuses on the ‘‘regulatory compliance’’ defense to tort claims, often in the
setting of products approved or licensed by federal regulators. Implicit in both
areas of analysis is a critique of elements of the floor versus ceiling choice.

Congress has long-explained federal environmental standard setting as
justified by concerns about interjurisdictional competition among states
for business. Under this rationale for federal regulation, states will compete
for business and ultimately, following a downward competition to create
an attractive regulatory environment for industry, adopt suboptimal levels
of environmental protection. Environmental cleanliness is sacrificed for
more immediate and tangible benefits of jobs and taxes, even if each juris-
diction in an island setting would choose to preserve the environment. During
the 1990s, a counterargument emerged. Dean Richard Revesz challenged the
adequacy of such a rationale, seeing its ultimate logic as weighing against
retention of any federalist structures.15 States, he argued, will necessarily

15 See e.g., Richard L. Revesz, ‘‘The Race to the Bottom and Federal Environmental Regulation:
A Response to Critics,’’ Minnesota Law Review 82, no. 1 (1997): 535; Richard L. Revesz,
‘‘Rehabilitating Interstate Competition: Rethinking the ‘Race-to-the-Bottom’ Rationale for
Federal Environmental Regulation,’’ New York University Law Review 67, no. 6
(1992): 1210.
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compete for businesses and their associated benefits. No state or local govern-
ment has the same array of assets and needs. When the federal government
takes an area of potential state bargaining off of the table, some states will
need to utilize a less-appealing menu of regulatory bargaining chips. The net
result will be harms to states that would prefer environmental sacrifice to
other choices. The only way to eliminate such regulatory competition and
sacrifice, he argued, is to eliminate the federalist structures that create inter-
jurisdictional competition. He thus derives an argument against preclusive
federal standard setting, seeing it as an argument against federalism itself.

The regulatory compliance defense literature, in contrast, analyzes the
proposition that federal approvals of products should immunize manufac-
turers from liability under state law for injuries caused by such products.
Advocates of such a defense argue that some federal approvals really constitute
a finding that a product is optimal, not just acceptable, and hence should
either logically or necessarily under the Constitution preempt contrary con-
clusions under state law.16 In addition, tort reform advocates believe that
taking cases away from courts and juries would lead to a more thriving indus-
try, especially in areas like pharmaceutical production.17 Champions of the
regulatory compliance defense thus embrace and argue for a greater preclu-
sive impact of federal regulatory actions.

Both lines of argument have come under attack. Numerous scholars power-
fully challenged Revesz’s arguments with empirical and theoretical argu-
ments.18 Similarly, prominent scholars identified harms that would flow
from the embrace of a regulatory compliance defense. At heart, both debates
are about the wisdom of federal actions precluding contrary or additional
actions under state regulation and common law. The whole recent race-
to-the-bottom debate is about federal standards that serve as floors and pre-
clude more lax state standards. These two bodies of scholarship shed considerable
light on the floor/ceiling distinction.

First, critics of the race-to-the-bottom rationale for federal regulation are
actually discussing what is a partially preemptive action at most. Greater laxity
is precluded, but actual federal standards, especially in federal environmental
laws, give states the option to be more protective. Hence, some states are denied
their preferred choice, while others preferring environmental cleanliness obtain

16 Lars Noah, ‘‘Rewarding Regulatory Compliance: The Pursuit of Symmetry in Products Liabil-
ity,’’ Georgetown Law Journal 88, no. 7 (2000): 2152–3.

17 Peter Huber, ‘‘Safety and the Second Best: The Hazards of Public Risk Management in the
Courts, Columbia Law Review 85, no. 2 (1985): 316–17.

18 Kristen H. Engel, ‘‘State Environmental Standard-Setting: Is There a Race and Is It ‘To the
Bottom,’ ’’ Hastings Law Journal 48 no. 2 (1997): 271.
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their desired outcome from protective federal law or their own more stringent
enactments. Furthermore, with cooperative federalism structures that involve
states in implementing and tailoring federal requirements to state and local
environments, a possibility of diverse regulatory approaches remains. Revesz
bemoans the loss of regulatory diversity matching each jurisdiction’s particular
attributes, but federal floors at most limit the diversity that laxity might offer.
More stringent regulation remains a choice, plus in tailoring regulatory require-
ments under delegated programs and in making ‘‘best available’’ technology
determinations, state and local actors confront ongoing incentives for innova-
tion and regulatory interaction. Incentives created by potential liability under
state common law create an additional area of potential legal diversity.

Similarly, two major counterarguments exist against the regulatory compli-
ance defense. One is historical and statutory: few, if any, areas of federal appro-
vals include statutory language embracing such a regulatory compliance
defense. Instead, such laws often have savings clauses, language limiting the
reach of federal approvals, and often no mention whatsoever of common law
claims. Such laws also seldom contain any compensation scheme for victims of
product harms. The second argument is rooted more in an embrace of regu-
latory diversity. As further explored by Professors Vladeck in Chapter 3 and
McGarity in Chapter 11, state law, especially tort law, can prompt reexamination
of regulatory choices and products that otherwise might escape any legal scru-
tiny after initial approvals. Producers selling an outdated product and regulators
who may be captured, lazy, or overworked can be jolted into action by the tort
system. Industry may prefer the tort immunity that would accompany a regu-
latory compliance defense, but the absence of such a defense leaves latitude for
states, local governments, and common law regimes to explore the adequacy
and safety of products or other activities creating risk. In effect, the current
liability norm functions as a floor, making federal approvals the minimally
required hurdle for many products but leaving latitude for other legal regimes
to conclude that a less risky product or conduct was possible.

A related body of recent scholarship more generally critiques the world of reg-
ulation, identifies common forms of regulatory failure, and advocates more flexible
and experimental modes of regulation. Any regulatory design choice needs to take
into account and adjust for numerous regulatory failure risks.19 Among those

19 One cannot assume that a policy goal, once defined, will translate into successful action.
Policy makers must consider institutional settings and stakeholders’incentives. See William W.
Buzbee, ‘‘Urban Sprawl, Federalism, and the Problem of Institutional Complexity,’’ Fordham

Law Review 68, no. 1 (1999) 57, 59–61; William W. Buzbee, ‘‘Sprawl’s Dynamics: A Com-
parative Institutional Analysis Critique,’’ Wake Forest Law Review 35, no. 3 (2000): 509,
516–18.
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common risks are regulatory inertia,20 capture,21 poor initial choice or error,22

outdated choices, and inadequate funding of administrative agencies. Creation
of effective regulatory schemes must further anticipate status quo bias,23 which
can make any initial choice sticky, as well as risk-adverse regulators.24 These recent
calls for a different, more innovative mode of regulation go by several names, most
prominently ‘‘democratic experimentalism,’’ but are also captured by labels such
as ‘‘rolling rule regimes’’ and Professor Sabel’s concept that in business and

20 The mere possibility that another regulatory actor, such as a state attorney general, may act and
reveal missed wrongdoing can serve to counter inertial tendencies of other government actors.
See Robert B. Ahdieh, ‘‘Dialectical Regulation,’’ Connecticut Law Review 38, no. 5 (2006):
863 (discussing the role of state attorney generals in prompting federal regulatory action).
Professor Morrison, in Chapter 4, reviews the role of state attorneys general and develops argu-
ments for why preemption of their role should require explicit statutory language.

21 In its strong form, George Stigler claimed that regulation is typically actually for the benefit of
the ostensibly regulated target. See George Stigler, ‘‘The Theory of Economic Regulation,’’
Bell Journal of Economics and Management Science 2, no. 1 (1971): 3. More usual
‘‘capture’’ theory arises out of concerns with the revolving door between industry and regu-
lators or regulators who, over time, become too cozy with the industry they are supposed to
monitor. Much of so-called capture behavior can arise out of agencies’ dependence on infor-
mation that industry provides. See Richard B. Stewart, ‘‘The Reformation of Administrative
Law,’’ Harvard Law Review 88, no. 8 (1975): 1669, 1684–7.

22 Regulatory actors may commit a regulatory error by choosing imprudently, leading either to overly
zealous or inefficient action or an action that itself causes unnecessary harms. See Richard B.
Stewart, ‘‘Preclusion of Tort Liability: Limiting the Dual Track System,’’ Georgetown Law

Journal 88, no. 7 (2004): 2167 (arguing in favor of a regulatory compliance defense).
23 See J. B. Ruhl and James Salzman, ‘‘Mozart and the Red Queen: The Problem of Regulatory

Accretion in the Administrative State,’’ Georgetown Law Journal 91, no. 4 (2003): 757, 818
(asserting that ‘[o]ver time, the accretion of rules will present more regulatory decision nodes,
which will add to the path dependence of present regulatory positions, and will therefore limit
the options for new rules’’); Clayton P. Gillete, ‘‘Lock-in Effects in Law and Norms,’’ Boston

University Law Review 78, no. 3 (1998) 813, 817 (finding that administrative law is subject to
‘‘lock-in’’ and ‘‘path dependence’’ because ‘‘regulations provide signals of acceptable behavior
and promise rewards to those who conform . . . [and thus] threaten[] evolutionary processes that
might return still greater rewards’’). See generally, Donald T. Hornstein, ‘‘Complexity Theory,
Adaptation, and Administrative Law,’’ Duke Law Journal 54, no. 4 (2005): 913, 926–8 (arguing
that the Impossibility Theorem may be used to explain why administrative law is ‘‘extremely
sensitive to initial conditions, a phenomenon related to path dependence’’). See also Jeffrey J.
Rachlinski, ‘‘The Psychology of Global Climate Change,’’ University of Illinois Law

Review, no. 1 (2000): 299, 307–8 (discussing industry investment and link to status quo bias).
24 See William W. Buzbee, ‘‘Remembering Repose: Voluntary Contamination Cleanup Appro-

vals, Incentives, and the Costs of Interminable Liability,’’ Minnesota Law Review 80, no. 1
(1995): 35, 90–3 (discussing legal, business, and psychiatric insights regarding risk aversion in
analysis of agency reluctance to create a mechanism to review and approve voluntary con-
tamination cleanups). In addition, agencies face a modestly increased burden when changing
approaches. They must confront the old approach, admit that a change is proposed, and
explain it adequately so the change is not adjudged to be arbitrary and capricious. See Kevin
M. Stack, ‘‘The Constitutional Foundations of Chenery,’’ Yale Law Review 116, no. 5 (2007):
952. This will make any change more risky than maintenance of the status quo.
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politics, there should be ‘‘learning by monitoring’’ (LBM).25 This work has two
main components, both of which illuminate risks of a regulatory ceiling.

The first is that many areas of regulation are characterized by volatility and
diversity, with concomitant changing states of knowledge. Advocates of experi-
mentalism and related forms of regulation claim that rigid forms of regulation are
ill-suited to accomplish their designated tasks. Federal standard setting is gener-
ally vilified as too rigid26 and the process of generating federal standards as being
dysfunctional unless the law contains provisions empowering citizens to provoke
or force action.27 The second component of experimentalist work and regulation
builds off of insights drawn from study of industrial production, especially at
Toyota plants.28 Rather than a top-level bureaucrat choosing in a final way
how a car should be produced, ‘‘learning by monitoring’’ should occur that will
improve both the production process and resulting product.29 Under learning by
monitoring, the production process is monitored, with best practices ‘‘bench-
marked,’’ and then production adjustments adopted. Information is pooled, so

25 For a sampling of such scholarship see, e.g., Michael C. Dorf and Charles F. Sabel, ‘‘A Con-
stitution of Democratic Experimentalism,’’ Columbia Law Review 98, no. 2 (1998): 267, 287;
Jody Freeman, ‘‘Collaborative Governance in the Administrative State,’’ UCLA Law Review

45, no. 1 (1997): 1; Bradley C. Karkkainen, ‘‘New Governance in Legal Thought and in the
World: Some Splitting as Antidote to Overzealous Lumping,’’ Minnesota Law Review 89,
no. 2 (2004): 471; Bradley C. Karkkainen, ‘‘Environmental Lawyering in the Age of Collabo-
ration,’’ Wisconsin Law Review 2002, no. 2 (2002): 555, 567–71; James S. Liebman and
Charles F. Sabel, ‘‘A Public Laboratory Dewey Barely Imagined: The Emerging Model of
School Governance and Legal Reform,’’ New York University Review of Law and Social

Change 28, no. 2 (2002): 183, 189–90; Orly Lobel, ‘‘The Renew Deal: The Fall of Regulation
and the Rise of Governance in Contemporary Legal Thought,’’ Minnesota Law Review 89,
no. 2 (2004): 342, 396, 461; Eric W. Orts, ‘‘Reflexive Environmental Law,’’ Northwestern

University Law Review 80, no. 4 (1995): 1227; Charles Sabel et al., ‘‘Beyond Backyard
Environmentalism,’’ in Beyond Backyard Environmentalism, ed. Joshua Cohen and Joel
Rogers, (Boston: Beacon Press, 2000), 3, 6–7, 13–15; Charles F. Sabel and William H. Simon,
‘‘Destabilization Rights: How Public Law Litigation Succeeds,’’ Harvard Law Review 117, no.
4 (2004): 1015, 1082–94; Susan Sturm, ‘‘Second Generation Employment Discrimination: A
Structural Approach,’’ Columbia Law Review 101, no. 3 (2001): 458, 479–89. For an earlier
work exploring similar issues, see Ian Ayres and John Braithwaite, Responsive Regulation:

Transcending the Deregulation Debate (New York: Oxford University Press, 1992).
26 Dorf and Sabel, ‘‘Constitution of Democratic Experimentalism,’’ Supra n. 25, at 278, 370, 437,

443n587; Lobel, ‘‘Renew Deal,’’ Supra n. 25.
27 Agencies frequently miss statutory deadlines, while altogether neglecting tasks that are not

subject to statutory mandates. See Alden F. Abbott, ‘‘The Case Against Federal Statutory and
Judicial Deadlines: A Cost-Benefit Appraisal,’’ Administrative Law Review 39, no. 2 (1987):
171, 176–9; Bradley C. Karkkainen, ‘‘Information-Forcing Environmental Regulation,’’ Flor-

ida State University Law Review 33, no. 3 (2006): 861, 897; Sidney A. Shapiro and Robert
L. Glicksman, ‘‘Congress, the Supreme Court, and the Quiet Revolution in Administrative
Law,’’ Duke Law Journal 1988, no. 5 (1988): 819, 839.

28 See Dorf and Sabel, ‘‘Constitution of Democratic Experimentalism,’’ Supra n. 25, at 292–310.
29 Id.
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others engaged in the same task can adopt this new ‘‘benchmarked’’ best-produc-
tion method. Recent works observe analogous political and regulatory actions and
argue that this mode of pragmatic adjustment can and should be more widely
adopted in the world of government and law.30 This literature argues that for
effective regulatory choices, one needs to have a diversity of actors and institu-
tions, providing them room for experimentation, sharing, and learning.31

Much of this work focuses on provision of government services, such as
education, child welfare, prisons, welfare, and social safety net programs.32 Its
analysis of safety and risk regulation is a bit sketchier; it criticizes federal
standard setting and many status quo arrangements yet lauds laws such as
the Clean Air Act (CAA) and its cooperative federalism structures in place
since 1972.33 Experimentalist literature both advocates and chronicles these
innovations, with experimentalist regimes already replacing some more tradi-
tional arrangements under our federalist form of government.

Much as reexamination of race-to-the-bottom and regulatory compliance
scholarship reveals substantial risks in the setting of a single preclusive standard,
unitary federal choice ceiling preemption risks are apparent when examined
in light of the insights of experimentalist literature, as well as long-established
scholarship about regulatory failures.34 Handing all regulatory power to one
actor is the antithesis of the diversity of actors called for in the experimentalist
literature. With complete displacement, especially if common law venues are
preempted, no actor or institution has any room or incentive to criticize and
seek change outside the federal regulatory venue. Change will come only if the
preempting federal actor, be it an administrative agency or the legislature,
decides to change its previous decision.35 The more standard floor preemption,

30 Id.
31 Id.at 314.
32 See Dorf and Sabel, ‘‘Constitution of Democratic Experimentalism,’’ Supra n. 25, at 329, 346;

see, e.g., Sabel and Simon, ‘‘Destabilization Rights,’’ Supra n. 25, at 1019.
33 Dorf and Sabel, ‘‘Constitution of Democratic Experimentalism,’’ Supra n. 25, at 345–54, 433–4;

see also id. at 352, 358, 376, 433 (discussing other Clean Air Act provisions).
34 See, e.g., William W. Buzbee, ‘‘Regulatory Underkill in an Era of Anti-Environmental Major-

ities,’’ in Alternative Grounds: Defending the Environment in an Unwelcome

Judicial Climate, ed. Michael Allan Wolf (Washington, DC: Environmental Law Institute,
2005), 141 (discussing numerous ways regulatory goals can be subject to underkill strategies and
dynamics, leading to substantial disparity between legal goals and implemented reality);
Daniel A. Farber, ‘‘Taking Slippage Seriously: Noncompliance and Creative Compliance
in Environmental Law,’’ Harvard Environmental Law Review 23, no. 2 (1999): 297 (dis-
cussing ‘‘slippage’’ at each level of environmental implementation, rendering law less rigid
and burdensome than indicated by statutory and regulatory edicts).

35 Legislation seldom requires or rewards agency reexamination and assessment of past action, and
agencies seldom find reexamination in their own interest. See Thomas O. McGarity, ‘‘Some
Thoughts on ‘Deossifying’ the Rulemaking Process,’’ Duke Law Journal 41, no. 6 (1992): 1385.
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in contrast, displaces some state choices but retains a diversity of actors and
creates incentives for innovation. More stringent regulation remains an option.
Furthermore, common law regimes’ different incentives and informational
modalities mean that actors other than regulators can question the efficacy
and adequacy of an earlier regulatory choice. In the common law setting,
injured plaintiffs and their attorneys have financial incentives to dig for evi-
dence of unduly risky products or action. Furthermore, the latitude provided by
civil litigation discovery allows litigants to probe the adequacy of a decision
based not on an agency record at the time of a regulatory action but based on all
information relevant to assessment of the reasonableness of an action or perhaps
a product’s risks. Subsequent innovations or belatedly revealed risks thus can be
uncovered through common law litigation.

The experimentalist literature also illuminates the floor/ceiling choice in
part by what it does not resolve. This scholarship often seems implicitly to
assume that in the governance setting all interested parties will have the
wherewithal and incentives to participate, give voice, and monitor these ‘‘roll-
ing rules.’’ Markets will, it is claimed, exist and reward regulatory learning by
monitoring. In the settings of the government service provision, this expect-
ation is not far-fetched, given the presence of large institutional players in a
context where, as in business settings, analogous measures of efficiency and
accomplishment are possible.

Most recent embraces of ceiling preemption, however, arise in the risk-regu-
lation area. Product risks, climate changes harms, and chemical facility risks, for
example, have been settings where proponents of unitary federal choice ceiling
preemption have been most active. Quite clearly, industry wants the certainty
provided by ceiling preemption.36 If regulations or legislation are unlikely to
change, and common law liabilities are no longer a risk, those creating risk face a
far less threatening regulatory environment.37 Risk regulation presents chal-
lenges quite distinct from provision of government services. Risk regulation is
characterized by strong clashing groups – often industry versus consumers,
unions, or environmental groups. Difficult regulatory choices are often at the

36 For a variant on this argument, see Alan Schwartz, ‘‘Statutory Interpretation, Capture, and
Tort Law: The Regulatory Compliance Defense,’’ American Law and Economics Review

2, no. 1 (2000): 1 (discussing inefficiencies associated with disparate state standards and ques-
tioning presumption that Congress would want additional state regulation and common law).
See, e.g., Stigler, ‘‘Theory of Economic Regulation,’’ Supra n. 21 (arguing that regulation
tends to be actually for the benefit of those ostensibly regulated).

37 The room for change facilitated by multilayered regulatory structures is arguably in tension
with ‘‘rule of law’’ values that stress clear mandates, legal stability, and distinct lines of
accountability. See, e.g., Antonin Scalia, ‘‘The Rule of Law as the Law of Rules,’’ University

of Chicago Law Review 56, no. 4 (1989): 1175.
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bounds of science.38 Great disparities in resources exist, with industry facing
tremendous costs but having resources and cost-avoidance incentives to remain
players.39 Organized not-for-profits can offer expertise and serve as a counter-
weight to industry or sometimes misguided government actors but are dwarfed
in power, money, and personnel. Citizens, especially in more local settings, tend
to have no resources, face conflicts such as jobs and children, and have little or
no time to participate in ongoing regulatory revisions.

In this sort of polycentric setting of risk regulation, with clashing interests
and disparate resources, regulatory failure risks are perhaps at their highest.
The government response is often not to act at all; act and duck and not revisit
old choices;40 or succumb to industry pressure. Industry will invest in the
initial regulatory choice and lobby against change.41 Citizens will be out-
gunned, and even issue-based not-for-profits will often lack the resources to
stick with the ongoing process of adjustment.

38 E.g., setting standards for emissions of pollutants from particular industries based on an
assessment of what can be accomplished with ‘‘best available technology’’ requires huge
amounts of time, money, and technological knowledge. See, e.g., Wendy Wagner, ‘‘The
Triumph of Technology-Based Standards,’’ Illinois Law Review 2000, no. 1, 83, 94–5 (not-
ing the considerable demands of standard setting but arguing it is comparatively less demand-
ing than other seemingly more ideal forms of regulation).

39 Well-funded industries and motivated not-for-profits will stand ready to litigate after lengthy
rule making. See Bruce A. Ackerman and Richard B. Stewart, ‘‘Reforming Environmental
Law,’’ Stanford Law Review 37, no. 5 (1985): 1333 (bemoaning conflicts and the resulting
rigid regulation of modern environmental regulation and suggesting alternative, more context-
sensitive modes); Howard Latin, ‘‘Ideal Versus Real Regulatory Efficiency: Implementation of
Uniform Standards and ‘Fine Tuning’ Regulatory Reform,’’ Stanford Law Review 37, no. 5
(1985): 1267 (developing contrary arguments in support of current schemes and criticizing
Ackerman and Stewart’s arguments, and seeing regulatory conflict as reason not to utilize
more ‘‘fine-tuned’’ forms of regulation).

40 See, e.g., McGarity, ‘‘Some Thoughts on ‘Deossifying’ the Rulemaking Process,’’ supra n. 35,
at 1436 (noting that ‘‘[g]iven all of the barriers to writing a rule in the first place, few agencies
are anxious to revisit the process in light of changed conditions or new information’’); Cary
Coglianese, ‘‘Empirical Analysis and Administrative Law,’’ University of Illinois Law

Review no. 4 (2002): 1111, 1126 (stating that ‘‘[i]n some cases, agencies have allegedly retreated
altogether from efforts to establish new regulations’’); Jerry L. Mashaw and David L. Harfst,
The Struggle for Auto Safety (1990) (arguing that the U.S. National Highway Traffic
Safety Administration stopped revisiting its regulations after 1976). See also Leslie Kux, ‘‘Look-
ing Back at Existing Rules: Agency Perspectives on Analysis Requirements,’’ Administrative

Law Review 48, no. 3 (1996): 375, 378 (analyzing the administration’s objection to certain
bills proposing lookback provisions).

41 See, e.g., Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29
(1983) (reviewing industry opposition to imposition of additional safety features in cars); Dorf
and Sabel, ‘‘Constitution of Democratic Experimentalism,’’ Supra n. 25, at 357–64 (reviewing
the history of State Farm as evidence of need for less oppositional forms of regulatory
process). See also Keith Bradsher, High and Mighty, SUVS: The World’s Most Dan-

gerous Vehicles and How They Got That Way (New York: Public Affairs, 2002), 31–4
(reviewing American Motors’ resistence to addressing stability and rollovers in Jeeps).
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In ways not yet addressed and distinguished in regulatory experimentalism
scholarship, the overall institutional arrangements of regulatory floors provide a
surely imperfect but potentially effective antidote to regulatory failure. Federal
standards acting as regulatory floors are somewhat rigid, in ways bemoaned by
experimentalists. The multilayered nature of such regulatory floor schemes,
however, actually ends up creating a realistic setting where interaction and
innovation can occur. Floor preemption regimes provide a second-best solution
that looks a great deal like what experimentalists advocate. With floor preemp-
tion, which sets a minimum level of stringency and retains common law
regimes, a diversity of regulatory choices remain an option, although lax state
regulation is ruled out.42 Jurisdictions wanting to be the low-risk, clean environ-
ment state can go further, as sometimes seen in states such as California,
Minnesota, and Oregon. In addition, states are typically left room or obligated
to tailor implementation to local settings. Furthermore, broad citizen suit
provisions with attorney’s fee rights create a market for citizens and not-for-
profits to challenge illegal private or government actions. With cooperative
federalism structures that usually accompany floor preemption and room left
for diverse and more stringent regulation, numerous levels of regulatory action
are venues for innovation.43 Multiple actors remain regulatory players.

In addition, if regulators set a standard and never go back, the possibility of
common law claims, which are typically preserved under floor preemption
savings clauses, creates a setting where actors not in the clashing regulation
world can be entrepreneurs.44 Plaintiffs and lawyers can engage in discovery,

42 In contrast to federal unitary choice preemption and sometimes unrealistic experimentalist aspira-
tions,floor preemption can work by promoting reexamination and virtually precluding stasis despite
human and institutional flaws such as inertia, selfishness, short-sightedness, and lack of willpower.
See, e.g., Matthew D. McCubbins et al., ‘‘Structure and Process, Politics and Policy: Administrative
Arrangements and the Political Control of Agencies,’’ Virginia Law Review 75, no. 2, (1989): 431,
440 (arguing that to steer agencies to desired outcomes, legislatures can either write ‘‘into the law
precisely what the agency is to achieve and how it is to do so’’ or ‘‘constrain an agency’s policies . . .
by enfranchising the constituents of each political actor’’); Matthew D. McCubbins and Thomas
Schwartz, ‘‘Congressional Oversight Overlooked: Police Patrols Versus Fire Alarms,’’ American

Journal Political Science 28 (1984): 165–6 (developing theory that participation and ligation
rights serve as ‘‘fire alarms’’ that will alert legislators if laws are not being implemented).

43 The possibility of federal ‘‘overfiling’’ or rejection of permit choices, or citizen suits or Admin-
istrative Procedure Act (APA) challenges if a permit violates the law, means that authority is
pervasively monitored and checked. See, e.g., Alaska Dep’t of Envtl. Conservation v.

EPA, 540 U.S. 461 (2004) (affirming U.S. EPA power to object to lax state permit issued in
violation of Best Available Control Technology requirement).

44 Retaining common law regimes – with their different array of actors and incentives – is particularly
likely to create incentives for reexamination of regulatory choices. It is the different incentives and
institutional structures of common law regimes that create a possible means to overcome a major
weakness in ‘‘experimentalist’’ regimes, namely, the ordinary lack of incentives for regulators to engage
in reflection, reexamination of past actions, admissions of error, and unsettling of the status quo.
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motivated by monetary incentives or a desire for justice. They can and often
do show that a federal standard still leads to harm and perhaps is not strict
enough.45 Such incentives and discoveries are many, especially in connection
with risks posed by tobacco,46 C8 or PFOA used in Teflon,47 and certain heart
stents. California’s federally preserved right to impose more stringent air
pollution requirement on motor vehicles similarly reveals possible improve-
ments over the presumptive national, federal standards.48

At first blush, any preemption thus appears contrary to ‘‘experimentalist’’
advocates’ goal of ongoing monitoring and revision. However, the form of
multilayered federalism retained by floor preemption, with its preservation of
state roles and usual saving of common law regimes, actually creates a more
realistic sort of interactive tension than one finds in sometimes idealized
descriptions of experimentalist regulation. In these settings of risk regulation
and other poorly addressed risks, one finds a real-world setting characterized by
clashing interests and a somewhat messy set of institutions, where no one
controls the agenda and choice in a final way. Most critically, floor preemption’s

45 Professor Robert Rabin argues that despite the flaws in tort liability regimes, they serve a valuable
role in eliciting information about product risks that might otherwise be overlooked. Robert
Rabin, ‘‘Reassessing Regulatory Compliance,’’ Georgetown Law Journal 88, no. 7 (2004):
2049. As Professor McGarity discusses in Chapter 11, tort litigation can serve as a sort of ‘‘feedback
loop,’’ eliciting information that leads to reexamination of past federal regulatory actions. For a
work advocating latitude for tort claims for harms caused by pesticides and tracing regulatory and
common law regimes and institutions’ review of risks, as well as the relative strengths of such
regimes and institutions, see Alexandra B. Klass, ‘‘Pesticides, Children’s Health Policy, and
Common Law Tort Claims,’’ Minnesota Journal Law Sciences and Technology 7,
no. 1, (2005): 89. For works also discussing feedback interactions, but with more of an emphasis
on tort claims and industry learning, see Joseph Frueh, ‘‘Pesticides, Preemption, and the Reform
of Tort Protection,’’ Yale Journal on Regulation 23, no. 2 (2006): 229, 308 (discussing how
tort litigation provides feedback to manufacturers); David A. Hyman and Charles Silver, ‘‘The
Poor State of Health Care Quality in the U.S.: Is Malpractice Liability Part of the Problem or
Part of the Solution?’’ Cornell Law Review 90, no. 4 (2005): 893, 919–23 (describing the wave
of malpractice lawsuits and negative publicity surrounding anesthesia that prompted changes to
ASA monitoring guidelines and standards); Mary L. Lyndon, ‘‘Tort Law and Technology,’’ Yale

Journal on Regulation 12, no. 1 (1995): 137, 163–5 (arguing that the issue is not whether tort
law or agency law provides the best response to risks posed by technologies but how tort law and
agencies can work together to address those risks); Richard Merrill and Jeffrey Francer, ‘‘Organ-
izing Federal Food Safety Regulation,’’ Seton Hall Law Review 21, no. 1 (2000): 61, 64
(noting that tort law provides feedback, albeit incomplete, to the food industry).

46 See David Kessler, A Question of Intent (New York: Public Affairs, 2001), 250–60 (review-
ing history of FDA efforts to regulate tobacco products); Catherine T. Struve, ‘‘The FDA and
the Tort System: Postmarketing Surveillance, Compensation, and the Role of Litigation,’’
Yale Journal of Health Policy Law 5, no. 1 (2005): 587, 591 n. 12.

47 See Chapter 13.
48 For discussion of these provisions and the regulatory dynamics they create, see Anne E.

Carlson, ‘‘Federalism, Preemption, and Greenhouse Gas Emissions,’’ University of

California, at Davis Law Review 37, no. 1 (2003): 281.
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retention of multiple institutions and the different modalities and incentives of
common law litigation mean that one need not rely on hyperinvolved citizens
and selfless bureaucrats to prompt regulatory reexamination and adjustment.
The possibility of common law liabilities, something usually retained with floor
preemption and its savings clauses, creates ongoing private incentives to chal-
lenge the status quo. Preserved common law regimes are thus particularly
valuable antidotes to complacency and ineffective regulation.

In contrast, with its reliance on a single federal actor who must get
the regulatory response right on the first try, unitary federal choice ceiling
preemption’s weaknesses are revealed by experimentalism’s underlying regu-
latory critique. This conclusion is consistent with the strain in race-to-the-
bottom and regulatory compliance defense scholarship that is wary of any
overly preclusive, rigid forms of federal regulatory action.

THE COUNTERARGUMENTS FOR CEILINGS

The counterarguments for ceilings largely track those made by advocates of
the regulatory compliance defense. The regulatory uncertainty created by
multilayered regulatory regimes and the possibility of common law liability
will impose burdens on industry and reduce economies of scale. Compliance
will often require state-by-state analysis and assessment of changing tort law
liability standards. These arguments against use of regulatory floors are at their
strongest when federal requirements are akin to design standards or where
economies of scale are lost with multilayered law. Such settings will arise and
at times justify a more completely preemptive federal action, perhaps even a
unitary federal choice ceiling. Such regulatory choices, however, must be
adopted with due regard for the risks and dysfunctions that may result.

In the hot-button regulatory debates of recent years, few regulatory ceilings
appear justified. In settings of dynamism and uncertainty, especially where
problems are caused by diverse sources at different scales, and manifested in
different ways, a single federal answer displacing all other regulatory
approaches and institutions is particularly risky.49 Climate-change legislation

49 Effective regulation and preemption choice require attention to the many dimensions of risk
creation and the conditions necessary for an effective regulatory response. See William W.
Buzbee, ‘‘Recognizing the Regulatory Commons: A Theory of Regulatory Gaps,’’ Iowa Law

Review 89, no. 1 (2003): 7–36 (discussing scholarly inattention to the ‘‘regulatory commons’’
problem, the many dimensions relevant to regulatory action, and the reasons regulatory gaps
may result where a regulatory opportunity is shared among potential regulators, such as in
settings of social ills such as urban sprawl, climate change, or overfishing). For recent appli-
cation of this concept in an in-depth examination of overfishing ills, see Hope M. Babcock,
‘‘Grotius, Ocean Fish Ranching, and the Public Trust Doctrine: Ride ’Em Charlie Tuna,’’
Stanford Environmental Law Journal 26, no. 1 (2007): 3, 4–6, 68–71.
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limiting GHG emissions will emerge at a time of scientific uncertainty, tech-
nological innovation, and harms arising from diverse sources and activities
that seldom match the reach of any particular jurisdiction. Barely regulated
sources of risk, namely carbon dioxide and other GHGs, will become perva-
sively regulated. With such change and volatility, a rigid ceiling would be
highly risky. Similarly, the location-specific risks of chemical facilities seem
poorly suited to any one-size-fits-all federal set of requirements. If regulatory
tailoring in light of localized knowledge and risks can be effective, a preemp-
tive federal regulation could be disastrous and dysfunctional. Product appro-
vals are similarly seldom appropriate for the freezing of the law that comes
with regulatory ceilings, but they may at times make sense if a federal approval
really is explicitly meant to set optimal requirements. Even then, however, the
risk of outdated approvals remains considerable. Furthermore, close parsing
of underlying law to find statutory justification is necessary.

CONCLUSION

Preemption, with its inherent displacement of state or local actors’ roles, is
necessarily in tension with forms of law and regulation that embrace inter-
action and legal revision by a diversity of actors at different scales. The partial
preemption of regulatory floors is different in implications than preemption in
the form of a ceiling that functions as a unitary federal choice. Such ceilings
can completely displace other actors, undercutting the possibility of innova-
tion and revision in response to diverse and changing settings. Regulatory
floors, in contrast, retain the possibility of several layers of legal actors and
maintain incentives for innovation and adjustment.
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6 Supreme Court Preemption Doctrine

Christopher H. Schroeder*

In the United States, law and policy always function within layers of govern-
ment authority – federal, state, and local. This book primarily examines the
choices policy makers, legislatures, or agencies face in allocating and coordi-
nating responsibility among these layers; choices that will always be con-
strained by any limits placed on them by the U.S. Constitution, as
interpreted by the Supreme Court. This chapter explores the doctrine that
the Supreme Court has elaborated to address one set of those constraints,
namely the doctrine of preemption.

Preemption doctrine rests on Article VI of the Constitution, which provides
that the laws and treaties of the United States ‘‘shall be the supreme law of the
land . . . anything in the Constitution or Laws of any State to the contrary
notwithstanding.’’ When is a state or local law ‘‘contrary’’ to the laws or treaties
of the United States? The doctrine of preemption seeks to answer that ques-
tion, in all the various contexts in which it may arise. Although major ele-
ments of the doctrine have been clearly delineated by the Supreme Court, the
outcomes of specific clashes between federal and state law prove to be far from
certain. The beginning sections of this chapter examine the stated doctrine
and some of its difficulties. The chapter concludes by discussing four topics
that are currently matters of considerable controversy: (1) when do broad
federal statutes preempt the abilities of the states and localities to address
unanticipated, new environmental, health and safety concerns? (2) when do
federal statutes preempt state damages actions? (3) what role do federal agen-
cies play in defining the boundaries of the preemptive effects of statutes? and
(4) what are the implications of the ‘‘regulatory vacuum’’ that can result from
concentrating too much authority at the federal level?

* Charles S. Murphy Professor of Law and Professor of Public Policy Studies, Director of the
Program in Public Law at Duke University.
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PREEMPTION’S TOUCHSTONE: CONGRESSIONAL INTENT

So long as Congress is acting within its enumerated powers, such as the
Commerce Clause, Congress also has the authority under the Supremacy
Clause to push aside state law. The question of when a state law has been
pushed aside – and therefore cannot be enforced – thus always turns on a
seemingly simple question: in enacting the federal law, did Congress intend to
preclude state law or laws from also operating? In the Court’s words, preemp-
tion ‘‘is basically [a question] of congressional intent. Did Congress, in enact-
ing the Federal Statute, intend to . . . set aside the laws of a State?’’1 Although
Congress clearly can preempt state law, federal law can also be ‘‘supreme’’
without state law being contrary to it, if the federal authority decides that it
wants to permit state laws to continue to operate notwithstanding the federal
law.2 So the crucial question is how to interpret the content of the federal law,
and that depends on congressional intent.

Suppose Congress enacts a law establishing when avocados are mature
enough to be marketed.3 The State of California also has standards for the
marketability of avocados. California’s standards relate to different criteria
than the federal standards, and some avocados meeting the federal standards
also meet the California standards, but some do not. Is California’s statute
preempted by the federal law? Consider two different purposes that Congress
might have had in mind in enacting the federal law on avocado marketing. It
might have intended to grant an unqualified federal right to growers to market
federally compliant avocados. In that case, California could not enforce its
ban on avocados that fail to meet its different standards because if it did that,
growers who had a federal right to market their produce could not do so.
However, Congress might have only intended to establish minimum stand-
ards, perhaps to protect consumers rather than necessarily to confer a right on
growers. In that case the different California standard does not conflict with
the purpose of the federal law, and the state can enforce it. Answering the
question whether the federal avocado law preempts the California law
requires gaining an understanding of what Congress intended when it enacted
the federal law. This often proves difficult to do.

1
Barnett Bank of Marion County. N.A. v. Nelson, 517 U.S. 25, 30 (1996).

2 The only exception arises when state and federal laws are impossible to satisfy simultaneously.
It would violate an individual’s due process protections to create a situation in which his or her
only choice was to decide which law to violate. Literal impossibility cases are quite rare. See
discussion in the following text, at nn. 41–2.

3 The avocado illustrations are loosely based on Florida Lime and Avocado Growers, Inc.

v. Paul, 373 U.S. 132 (1963).
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Sometimes Congress addresses the question of its preemptive intentions
head-on through language it includes in the statute. Two different kinds of
statutory provisions can explicitly address preemption. To indicate what state
laws it wants to preempt, the statute can include an express preemption provi-
sion. In the federal avocado law, for instance, if Congress’s intention was to
create a federal right to market, it might include a provision stating that ‘‘no
state may enforce a marketing standard different from the federal standard.’’ In
the environmental, health, and safety areas, Congress sometimes wants to
create a system of uniform, national standards; express preemption provisions
are a means of ensuring this result.4 Congress can also indicate what state laws
it does not want to preempt, by including a savings clause in the statute.
Congress could indicate its intention to create a set of minimum standards
for avocados, for instance, by placing in the statute a section that says, ‘‘nothing
in this statute shall prohibit a state from establishing additional conditions for
avocados to be marketed.’’ Many federal environmental and safety statutes
contain savings clauses that permit states to have tougher pollution control
standards than required by the federal law.5 A common type of savings clause
in health or safety statutes is one that preserves state law tort remedies. Because
regulatory statutes only rarely provide for compensation for the injured, Con-
gress often intends to leave those state remedies in place.6

Statutes can contain both preemption provisions and saving clauses, some-
times more than one of each. The Clean Air Act (CAA), for instance, contains
a savings clause allowing more protective ambient air quality standards,7 a
savings clause preserving common law and other state remedies,8 and a pre-
emption clause precluding states from requiring any emissions standards for
automobiles and other moving sources that differs from the federal standard.9

4 See, e.g., the Clean Air Act preemption clause, quoted in n. 9 below.
5 E.g., the CAA stipulates that ‘‘nothing in this Act shall preclude or deny the right of any State

or political subdivision thereof to adopt or enforce [any pollution standard] . . . except that . . .
such State or political subdivision may not adopt or enforce any . . . standard . . . which is less
stringent than the [federal] standard. . . .’’ 42 U.S.C. § 7416.

6 E.g., the National Traffic and Motor Vehicle Safety Act provides that ‘‘[c]ompliance with any
Federal motor vehicle safety standard issued under this subchapter does not exempt any
person from any liability under common law.’’ 49 U.S.C. §30103(e).

7 See n. 5.
8 42 U.S.C. §7604(e).
9 42 U.S.C. §7543(a). The motor vehicle preemption clause illustrates how detailed these can

be: ‘‘No State or political subdivision thereof shall adopt or attempt to enforce any standard
relating to the control of emissions from new motor vehicles or new motor vehicle engines
subject to this part. No State shall require certification, inspection, or any other approval
relating to the control of emissions from any new motor vehicle or new motor vehicle engine
as condition precedent to the initial retail sale, titling (if any), or registration of such motor
vehicle, motor vehicle engine, or equipment.’’
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EXPRESS PREEMPTION

Determining the preemptive effect of a federal statute is often made easier by
the inclusion of express preemption or saving clauses. Even when such clauses
are included, however, controversies arise over how the clauses are to be
interpreted. This is because it is difficult for Congress to anticipate and decide
in advance how every possible state law that impacts an area of regulation
reached by a federal statute ought to be addressed. For instance, Congress
enacted the Medical Device Amendments (MDAs) to the Food, Drug and
Cosmetic Act (FDCA) in 197610 to establish for the first time a federal regu-
latory authority over medical devices – everything from tongue depressors to
artificial heart valves to defibrillators. These amendments included a provi-
sion stating that ‘‘no State or political subdivision of a State may establish or
continue in effect with respect to a device intended for human use any
requirement – (1) which is different from, or in addition to, any requirement
applicable under this chapter to the device, and (2) which relates to the safety
or effectiveness of the device or to any other matter included in a requirement
applicable to the device under this chapter.’’11 Clearly, Congress wanted to
make sure that some state requirements that differ from those established by
the Food and Drug Administration (FDA) pursuant to the MDA could not be
enforced, so that manufacturers of such devices would face a single uniform
set of requirements. Nonetheless, it took the Supreme Court to settle whether
this preemption provision covered state tort claims, because it was debatable
whether ‘‘any requirement’’ was limited to statutory requirements and require-
ments established by state regulation, or whether it also included obligations
created by state rules of tort liability.12

Thus, even when Congress enacts an express preemption provision, dis-
putes can arise as to its meaning. The courts are called on to interpret the
statute by ascertaining Congress’s intentions. Express preemption cases there-
fore do not so much constitute a completely separate class of cases but rather a
subset of a larger group of cases in which the courts are asked to ascertain
Congress’s preemptive intentions.

In dealing with this particular group of cases, the Supreme Court fre-
quently articulates one particular principle or canon of statutory interpreta-
tion. This is the ‘‘presumption against preemption,’’ which is designed to
implement respect for federalism values. The presumption against

10 Pub. L. 94-295 (1976).
11 21 U.S.C. §360k(a).
12

Riegel v. Medtronic, 128 S. Ct. 999 (2008), Medtronic v. Lohr, 518 U.S. 470 (1996).
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preemption begins with ‘‘the starting presumption that Congress does not
intend to preempt state law.’’13 Sometimes the Supreme Court also notes that
the presumption is especially strong when the state law at issue amounts to an
exercise of the states’ traditional powers to protect the public health, safety,
and morals: ‘‘[B]ecause the States are independent sovereigns in our federal
system, we have long presumed that Congress does not cavalierly pre-empt
state-law causes of action. In all pre-emption cases, and particularly in those in
which Congress has legislated in a field which the States have traditionally
occupied, we ‘start with the assumption that the historic police powers of the
States were not to be superseded by the Federal Act unless that was the clear
and manifest purposes of Congress.’ ’’14 Thus, ‘‘where the text of a preemption
clause is open to more than one reading, courts ordinarily ‘accept the reading
that disfavors preemption.’ ’’ 15

The presumption against preemption instructs the courts to give federal
statutes a ‘‘narrow reading’’16 in order to avoid interpretations that would
override state law and to look for a ‘‘clear’’ statement that Congress means
to preempt state law.17 Beyond this boilerplate, what the presumption against
preemption actually requires in practice is frequently a matter of disagree-
ment among the justices. In 1992, for instance, the Court decided that state
common law tort suits based on failure of cigarette manufacturers to warn of
the health consequences of smoking amounted to state efforts to impose
‘‘requirements . . . based on smoking and health’’ and were therefore pre-
empted by a provision of the 1969 Public Health Cigarette Smoking Act of
1969 prohibiting such state requirements.18 Three justices dissented on the
ground that the presumption against preemption required ‘‘unambiguous
evidence of congressional intent necessary to displace state common-law
damage claims.’’19 The dissenters thought that ‘‘requirements’’ should be read
to be limited to regulatory standards established by legislation or agency
regulation, and that the congressional record lacked any evidence that

13
New York State Conf. of Blue Cross and Blue Shield Plans v. Travelers Ins. Co.,
514 U.S. 645, 654 (1995).

14
Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996), quoting Hillsborough County v.

Automated Medical Laboratories, Inc. 471 U.S. 707, 7156 (1985) and Rice v. Santa Fe

Elevator Corp., 331 U.S. 218, 230 (1947).
15 Ginsbug, J., dissenting in Riegel v. Medtronic, Inc., 128 S. Ct. 999, 1014 (2008) (quoting

Bates v. Dow Argosciences, LLC, 544 U.S. 431, 449 [2005]).
16

Cipollone v. Liggett Group, 505 U.S. 504, 516 (1992).
17 ‘‘Congress . . . should manifest its intention clearly. . . . The exercise or federal supremacy is

not lightly to be presumed.’’ New York State Department of Social Services v. Dub-

lino, 413 U.S. 405, 413 (1973).
18

Cipollone v. Liggest Group, Inc., 505 U.S. 504 (1992).
19 Id. at 530 (Justices Blackmun, Kennedy, and Souter, concurring in part and dissenting in part).
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Congress meant to block common law damages lawsuits brought against
tobacco manufacturers.

Although express preemption and savings clauses are quite common, there
are also many occasions when a court faces a preemption challenge to state
law in which no such clause is applicable. In such cases, the court must decide
whether the Congress has preempted state law by implication. It is to these
situations that we next turn. Before leaving express preemption, however, it is
useful to reiterate that here, as in the implied preemption cases to which we
are about to turn, the touchstone question is one of congressional intent. So
long as Congress stays within the ambit of its own enumerated powers, such as
its authority to regulate interstate commerce, Congress’s ultimate authority to
preempt state law through express statutory provisions is clear. ‘‘It is well
established that within constitutional limits Congress may pre-empt state
authority by so stating in express terms.’’20

IMPLIED PREEMPTION

Return to the federal avocado law. An express preemption clause could make
clear that Congress had enacted a regulatory ceiling, blocking stricter state
laws, while a savings clause could make clear that Congress had enacted a
regulatory floor, thus permitting additional state requirements. Let’s assume,
however, that the statute contains neither type of clause. Without such legis-
lative guidance, such a statute can plausibly be read as either a floor or a
ceiling. Because there is no express statutory language one way or the other,
the issue now is whether the statute preempts state law by implication. Once
again, the answer to this question depends on what Congress intended. How is
a judge to decide? The Court has identified some general considerations to
guide that determination.

In Gade v. National Solid Waste Management Ass’n, the Court summarized
the entire landscape of its preemption doctrine, including both express pre-
emption and the various types of implied preemption:

Pre-emption may be either express or implied, and is compelled whether
Congress’ command is explicitly stated in the statute’s language or implicitly
contained in its structure and purpose. Absent explicit pre-emptive language,
we have recognized at least two types of implied pre-emption: field pre-
emption, where the scheme of federal regulation is so pervasive as to make
reasonable the inference that Congress left no room for the States to

20
Pacific Gas and Electric Co. v. State Energy Resources Conservation and Dev.

Comm’n, 461 U.S. 190, 203 (1983).
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supplement it, and conflict pre-emption, where compliance with both fed-
eral and state regulation is a physical impossibility, or where state law stands
as an obstacle to the accomplishment and execution of the full purposes and
objectives of Congress.21

The Gade quotation, which drew on earlier decisions and has been sub-
sequently referred to on a number of occasions by the Supreme Court, sup-
plies a taxonomy of the ways that a statute lacking express preemption
language might nonetheless be found to have preempted state laws. This
can happen if Congress has enacted legislation that ‘‘occupies a field,’’ leaving
no room for state regulation on the subject even if the specific state law does
not directly conflict with any specific federal provision. It can happen if
complying with both federal and state laws amounts to a ‘‘physical impossi-
bility.’’ Finally, it can happen if state law stands as an obstacle to achieving the
full purposes and objectives of Congress. These last two situations – physical
impossibility preemption and obstacle preemption – are considered subtypes
of ‘‘conflict’’ preemption.

Ubiquitous as this classification scheme has become in judicial discussions
of preemption, both courts and commentators have questioned its value. The
Supreme Court has acknowledged that it has been unable to keep the cate-
gories ‘‘rigidly distinct,’’ and that ‘‘field pre-emption may be understood as a
species of conflict pre-emption.’’22 Professor Tribe has concluded that ‘‘labels
like ‘conflict’ and ‘field’ preemption rarely offer much real help in the inher-
ently difficult task that lies at the heart of preemption analysis – the task of
determining statutory meaning.’’23 Still, they are categories the Supreme
Court continues to employ, so it is best first to understand how the Court
has used them and then to examine some of the recurring controversies that
arise under them.

FIELD PREEMPTION

The Court finds implied field preemption when it concludes that Congress
has intended federal law to be the exclusive law in a certain area of regulation.

21 505 U.S. 88, 98 (1992).
22

English v. General Elec. Co., 496 U.S. 72, 79n5 (1990).
23 Laurence H. Tribe, American Constitutional Law (Minneapolis, MN: Foundation Press,

3rd ed., 2000), 1, 1204. See also, Caleb Nelson, ‘‘Preemption,’’ Virginia Law Review 86
(2000): 225, 262: ‘‘Once we recognize that all preemption cases are about contradiction
between state and federal law, we should begin to question the usefulness of dividing them
into the separate analytical categories of ‘express’ preemption, ‘field’ preemption, and ‘conflict’
preemption.’’
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As a consequence, state laws within that area are overridden even though they
do not directly conflict with any specific federal regulation within that field.
‘‘When the Federal Government completely occupies a given field or an
identifiable portion of it . . . the test of pre-emption is whether ‘the matter
on which the State asserts the right to act is in any way regulated by the
Federal Act’ ’’24 and not whether the state regulation conflicts with a specific
federal requirement. In these cases, a critical question can often be how the
‘‘field’’ that has been preempted is to be defined.

An early illustration is provided by Rice v. Santa Fe Elevator Corporation.25

In 1931, Congress enacted the U.S. Warehouse Act, regulating the operation of
grain elevators, an activity traditionally regulated by the states. The act gave
the Secretary of Agriculture authority to license and regulate grain elevators,
including the authority to revoke a license if an operator charged excessive or
discriminatory rates, but it did not give the secretary authority to set rates
directly. In a challenge brought by grain elevator operators against the Illinois
Warehouse Commission claiming the commission was requiring it to charge
discriminatory rates, the Supreme Court ruled that the federal law had pre-
empted the Illinois rate-setting authority. As the Court summarized the con-
tentions of the opposing parties, respondents ‘‘argued . . . that [the federal law]
should be construed to mean that the subjects which the Secretary’s authority
touches may not be regulated in any way by any state agency, though the
scope of federal regulation is not as broad as the regulatory scheme of the
State and even though there is or may be no necessary conflict between what
the state agency and the federal agency do. On the other hand, petitioners
argue that since the area taken over by the federal government is limited, the
rest may be occupied by the States; that state regulation should not give way
unless there is a precise coincidence of regulation or an irreconcilable conflict
between the two.’’26

After examining the legislative history of the federal act, the Court con-
cluded that Congress’s intent in enacting the 1931 law was to eliminate dual
state and federal regulation of any warehouse that chose to obtain with a
federal license. It concluded that ‘‘a licensee under the federal Act can do
business ‘without regard to State acts’; that the matters regulated by the

24
Silkwood v. Kerr-McGee Corp., 464 U.S. 238, 260 (1984), quoting Pacific Gas and

Electric Co. v. State Energy Resources Conservation and Dev. Comm’n, 461
U.S. 190, 213 (1983).

25 331 U.S. 218 (1947).
26 Id. at 229. The opinion of the Court addresses a number of other regulatory issues besides rates

where Illinois regulation might be seen to be complementary to rather than in conflict with
specific regulatory choices made by the federal statute. See id., 229–33.
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Federal Act cannot be regulated by the States; that on those matters a federal
licensee (so far as his interstate or foreign commerce activities are concerned)
is subject to regulation by one agency and by one agency alone.’’27

Rice is an example of the Court finding field preemption in light of its
view that the ‘‘scheme of federal regulation [was] so pervasive as to make
reasonable the inference that Congress left no room for the States to supple-
ment it.’’28 This turns out to be just a different version of the same floor versus
ceiling issue raised by the avocado act. In an early field preemption case,
Justice Holmes captured the ceiling versus floor idea: ‘‘When Congress has
taken the particular subject-matter in hand, coincidence is as ineffective as
opposition, and a state law is not to be declared a help because it attempts to
go farther than Congress has seen fit to go.’’29

The similarity between these two issues means that it should be no surprise
that deciding whether field preemption has occurred requires the same search
for congressional intent as does deciding whether a federal standard operates
as a regulatory ceiling or floor. In Rice and elsewhere, one factor the Court
examines is whether the statute was meant to be ‘‘pervasive.’’ If it was, this
then suggests that Congress intended to occupy the field, apparently based on
the belief that the more comprehensive Congress’s regulatory enactment is,
the less likely it is that Congress intended to leave holes in its regulations to be
filled in by the states. ‘‘Pervasiveness’’ is a difficult concept to pin down with
specificity, however, and in any event the ultimate resolution of the question
turns on what Congress intended in this specific case, not as a matter of
generalities. So in ‘‘pervasiveness’’ cases the Court continues to examine the
legislative history of the particular federal statute that has been put at issue. In
Rice, for instance, the Court found evidence that Congress had become
dissatisfied with the pre-1931 system whereby both state and federal regulatory
authority governed grain elevators, and that it wanted to eliminate the dual
system in the specific case of grain elevators.

Pacific Gas and Electric Co. v. State Energy Resources Conservation and
Development Comm’n30 also shows that defining the field that has been occu-
pied by federal legislation demands a close reading of the legislative history
and intent. There, the Court determined that the Atomic Energy Act (AEA)
gave the Atomic Energy Commission ‘‘exclusive jurisdiction to license the

27 Id. at 234.
28 Id. at 230.
29

Charleston and W. Carolina R. Co. v. Varnville Furniture Co., 237 U.S. 597, 604
(1915) (Holmes, J.).

30 461 U.S. 190 (1983).
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transfer, delivery, receipt, acquisition, possession and use of nuclear materials. . . .
Upon these subjects, no role was left for the states.’’31 Thus, the AEA occu-
pied the field of safety and radiological concerns related to the use of
nuclear fuels. The petitioners in the case had argued, however, that the
AEA had occupied a broader field of regulation, namely the entire range of
regulation governing whether or not a nuclear reactor could be built. The
Supreme Court disagreed, finding that Congress had left certain aspects of
public utility regulation in the hands of the states, such as the regulation of
utility rates and the determination of whether new power generating
facilities were needed. This dual arrangement gave states some room to
regulate in ways that might affect the ability of public utilities to build
nuclear reactors, even though the federal government had occupied the
field of safety and radiological concerns surrounding those facilities. So
there was field preemption as to safety and radiological issues but no field
preemption of regulation of electric utilities generally, conclusions that the
Supreme Court reached by delving into the congressional findings and
discussions surrounding the Atomic Energy Act. Unlike the situation in
Rice, these sources revealed no general dissatisfaction with state regulation
of electric utilities across the board but only a desire to retain complete
federal control over the radiological issues raised by the civilian use of
nuclear power.

Field preemption has also been found when ‘‘the federal statutes touch a
field in which the federal interest is so dominant that the federal system must
be assumed to preclude enforcement of state laws on the same subject.’’32

Such fields are ones in which the federal government has historically taken
the lead, such as matters relating to foreign affairs. These areas of historical
federal presence are the inverse of those where state police powers have
historically been primary. Field preemption in such areas of primary federal
authority similarly amounts to the inverse of the ‘‘presumption against pre-
emption’’ that operates in areas where state regulation has historically been
dominant. Here, the Court is using the criterion of dominant federal interest
much as it has used the criterion of regulatory pervasiveness, as an indicator of
whether or not the Congress intended to occupy the field.

Hines v. Davidowitz involved a Pennsylvania statute requiring aliens to
register with the state, carry a state-issued identification card, and pay a small
registration fee. A year after the Pennsylvania legislature passed its statute,
Congress enacted a law requiring alien registration, but it did not require

31 Id. at 207.
32

Pennsylvania v. Nelson, 350 U.S. 497, 503 (1956).
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aliens to carry an identification card. Congress could have included a provi-
sion preempting state registration requirements, but it did not do so. An alien,
furthermore, could comply with both statutes. Nonetheless, the Court found
the Pennsylvania law was preempted by the federal legislation. Congress’s
power over foreign policy, the Court reasoned, is supreme, and the treatment
of citizens of other countries is often a vital concern in the relations between
two countries. ‘‘One of the most important and delicate of all international
relationships, recognized immemorially as a responsibility of government, has
to do with the protection of the just rights of a country’s own nationals when
those nationals are in another country. Experience has shown that interna-
tional controversies of the gravest moment, sometimes even leading to war,
may arise from real or imagined wrongs to another’s subjects inflicted, or
permitted, by a government.’’33

Accordingly, it was important that state laws not interfere with whatever
Congress had decided with respect to the treatment of aliens. The Court
concluded that Congress had meant to occupy the field of alien registration
requirements, despite Congress not having said so in the statute – all the while
acknowledging that determining the scope of the field preemption principle
was a difficult task:

There is not–and from the very nature of the problem there cannot be–any
rigid formula or rule which can be used as a universal pattern to determine
the meaning and purpose of every act of Congress. This Court, in consider-
ing the validity of state laws in the light of treaties or federal laws touching the
same subject, has made use of the following expressions: conflicting; con-
trary to; occupying the field; repugnance; difference; irreconcilability; incon-
sistency; violation; curtailment; and interference. But none of these
expressions provides an infallible constitutional test or an exclusive constitu-
tional yardstick. In the final analysis, there can be no one crystal clear dis-
tinctly marked formula. Our primary function is to determine whether, under
the circumstances of this particular case, Pennsylvania’s law stands as an
obstacle to the accomplishment and execution of the full purposes and objec-
tives of Congress. And in that determination, it is of importance that this
legislation is in a field which affects international relations, the one aspect of
our government that from the first has been most generally conceded imper-
atively to demand broad national authority.34

Later cases illustrate the difficulty of applying the idea of field preemption to
the diverse array of laws states have enacted that affect aliens. In Takahashi v.

33
Hines v. Davidowitz, 312 U.S. 52, 63–4 (1941).

34 Id. at 67–8 (emphasis added).
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Fish and Game Comm’n, the Supreme Court held that a state law denying
commercial fishing licenses to aliens who were not eligible for citizenship was
preempted.35 Later, in De Canas v. Bica, a state law prohibiting undocu-
mented aliens from employment that would adversely affect resident workers
was found not to be preempted. In De Canas, the Supreme Court found
Congress had intended to permit state regulation of the employment of undo-
cumented aliens, ‘‘to the extent consistent with federal law.’’36

Preemption based on the preeminence of the federal government in foreign
affairs operates outside of the context of immigration as well. In Crosby v.
National Foreign Trade Council,37 the Supreme Court addressed a Massachu-
setts law preventing the expenditure of public funds to buy goods or services
from companies that did business with Myanmar (formerly Burma). The law
was a reaction to widespread human rights abuses in that country. In a unan-
imous opinion, the Supreme Court held that the state doing-business restric-
tion was preempted by the federal sanctions that Congress had enacted
against Myanmar. The Massachusetts sanctions reflected a decision by the
state that Massachusetts did not wish to spend its citizens’ tax monies by
paying companies that were supporting the Myanmar government through
their involvement in that country’s economy – something that would seem
squarely within its traditional, discretionary authority. The sanctions could
have been viewed as supplementary to the federal sanctions. As Holmes said,
however, ‘‘[w]hen Congress has taken the particular subject-matter in hand . . .
a state law is not to be declared a help because it attempts to go farther than
Congress has seen fit to go.’’38 Here, the Supreme Court judged that Congress
had taken the subject to Myanmar sanctions ‘‘in hand,’’ to the preclusion of
state law.

The Supreme Court decided that the federal legislation intended to keep
sanctions against Myanmar within a certain range, notwithstanding the
absence of any language expressly preempting supplementary state sanctions,
and that this range did not permit supplementation by states. For that reason,
the Massachusetts doing-business ban was preempted. Quoting Hines, the
Crosby Court reasoned that ‘‘when the question is whether a Federal act
overrides a state law, the entire scheme of the statute must of course be
considered and that which needs must be implied is of no less force than that
which is expressed. If the purpose of the act cannot otherwise be accom-
plished–if its operation within its chosen field else must be frustrated and

35 334 U.S. 410 (1948).
36 424 U.S. 351, 361 (1976).
37 530 U.S. 363 (2000).
38 See text at n. 29.
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its provisions be refused their natural effect–the state law must yield to the
regulation of Congress within the sphere of its delegated power.’’39 The
absence of an express preemption provision was not dispositive, moreover,
because ‘‘a failure to provide for preemption expressly may reflect nothing
more than the settled character of implied preemption doctrine that courts
will dependably apply, and in any event, the existence of conflict cognizable
under the Supremacy Clause does not depend on express congressional rec-
ognition that federal and state law may conflict.’’40

CONFLICT PREEMPTION

Outside of areas of field preemption that have already been recognized in past
decisions, the Supreme Court in recent years has shown reluctance to find
additional federal statutes to have engaged in field preemption.41 In contrast,
the Supreme Court continues to decide in numerous cases that ‘‘conflict’’
preemption exists. As already noted, the Supreme Court treats conflict pre-
emption cases as divided into ‘‘physical impossibility’’ and ‘‘obstacle’’ types.
The second of these proves much more consequential than the first.

Physical impossibility cases are restricted to situations in which it would be
literally impossible for someone to comply with both statutes. Suppose, for
instance, a federal law required all colleges to report address changes for all
their foreign students whenever the colleges learned of such changes. If a state
law prohibited colleges from disclosing certain information about their stu-
dents, including home addresses, it would be physically impossible to comply
with both at once. Physical impossibility cases present the clearest instances of
implied preemption, for it seems quite impossible that Congress would enact
a law requiring persons to perform some activity with the intention that a state
law could effectively prohibit that which the Congress chose to require. The
Supreme Court interprets the physical impossibility component of conflicts
preemption just this narrowly, applying it only where state and federal law
impose irreconcilable duties.42 When, however, one sovereign merely permits
what the other forbids, no physical impossibility exists because an individual
can comply with both laws by refraining from the conduct. There are very few
actual case law examples of physical impossibility.

39 Id. at 373.
40 Id. at 387–8.
41 See Camps v. Newfound/Owatonna, Inc., v. Town of Harrison, 520 U.S. 564, 617 (1997)

(Thomas, J., dissenting). (‘‘[O]ur recent cases have frequently rejected field pre-emption in the
absence of statutory language expressly requiring it.’’)

42 See Geier v. American Honda Motor Co., 529 U.S. 861, 867 (2000) (describing a case of
impossibility as ‘‘a case in which state law penalizes what federal law requires’’).
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In contrast to the physical impossibility type of conflict preemption, statutes
can be found to pose ‘‘obstacles’’ to federal statutes much more easily. For
example, state statutes that forbid what a federal law permits (or condition it in
ways not provided for by the federal law), which would not present a case of
physical impossibility preemption, are quite capable of running afoul of the
Supreme Court’s implied preemption analysis by being found to be an
‘‘obstacle’’ to fully achieving the purposes and objectives of the federal statute.
Unlike physical impossibility preemption, obstacle preemption is doing box
office business these days.

As an example of a state law that is preempted because its ‘‘stand[s] as an
obstacle to the accomplishment and execution of the full purposes or objec-
tives of Congress,’’43 consider the air-bag litigation in the District of Colum-
bia. In 1984, the Department of Transportation issued a regulation requiring
auto makers to equip some but not all of their 1987 vehicles with passive
restraints, which could be satisfied by installing air bags. When Alexis drove
her 1987 Honda Accord into a tree, causing her serious injury, she sued
Honda, alleging a design defect based on Honda’s failure to equip her car
with an air bag. The Supreme Court determined that enabling a gradual
phase-in of air bags was one of the purposes of the 1984 regulation, and that
the common law tort suit against Honda would create an obstacle to achieving
that objective. A verdict in Alexis’s favor would have created ‘‘a rule of state
tort law imposing . . . [a] duty [that] by its terms would have required man-
ufacturers of all similar cars to install airbags rather than other passive restraint
systems, such as automatic belts or passive interiors. . . . [This duty] would
have stood as an obstacle to the gradual passive restraint phase-in that the
federal regulation deliberately imposed.’’44

Four justices dissented in Geier. They saw the purposes of the 1984 regu-
lation quite differently. The record indicated that the Secretary of Transpor-
tation responsible for the regulation wished to encourage the introduction of
air bags into American automobiles.45 To the dissent, the objectives of the
Safety Act and the specific air-bag regulation ‘‘would not be frustrated one
whit by allowing state courts to determine whether in 1987 the lifesaving
advantages of airbags had become sufficiently obvious that their omission
might constitute a design defect in some new cars.’’46 The dissent and the

43
Hines v. Davidowitz, 312 U.S. at 67.

44
Geier v. American Honda Motor Co., 529 U.S. 861, 881 (2000); id. (damages liability
‘‘would have presented an obstacle to the variety and mix of devices that the federal regulation
sought.’’).

45 Id. at 801 (Stevens, J., dissenting) (‘‘Although the standard did not require airbags in all cars, it
is clear that the Secretary did intend to encourage wider use of airbags.’’).

46 Id. at 888 (Stevens, J., dissenting).
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majority ended up disagreeing over whether the gradual phase-in was, in
effect, a ceiling on how fast manufacturers could be required to install air
bags or a floor that could be accelerated by supplemental state laws.

Pacific Gas and Electric Co. v. State Energy Resources Conservation and
Development Comm’n,47 which we have already encountered for its holding
with respect to field preemption, turned on a similarly nuanced reading of the
objectives of a federal statute. Even though the Supreme Court determined
that the Atomic Energy Act did not occupy the field of electric utility regu-
lation, there was ‘‘little doubt that a primary purpose of the Atomic Energy Act
was, and continues to be, the promotion of nuclear power.’’48 The California
state regulation at issue in the case arguably stood as an obstacle to that
objective because it imposed a moratorium on the certification of new nuclear
reactors in the state until its Energy Commission determined that a means for
permanent disposal of the long-term radioactive waste from reactors had been
‘‘demonstrated.’’ At the time, no one contended that such long-term disposal
technology had been demonstrated, so the result of the California state
requirement was to prevent any California utility from building a new reactor.
The utility company ‘‘strongly contended’’ – and did so quite plausibly – that
the California moratorium frustrated the promotion of nuclear power, con-
cededly a primary objective of the federal statute.

The Supreme Court, however, read the federal objective in a more refined
manner. It judged that the act did not embody a federal policy to pursue
nuclear power ‘‘at all costs.’’49 States retained regulatory authority over eco-
nomic questions of whether nuclear as opposed to other forms of electrical
generation ought to be used, and the absence of safe long-term storage created
economic uncertainty as to what operating a reactor would cost. ‘‘Therefore,
while the argument of petitioners and the United States has considerable
force, the legal reality remains that Congress has left sufficient authority in
the states to allow the development of nuclear power to be slowed or even
stopped for economic reasons.’’50

The standard formulation of the obstacles test for preemption would suggest
that a state law should be preempted if it stands as an obstacle to the full
achievement of federal purposes. Pacific Gas and Electric, however, is exem-
plary in comprehending that while Congress surely has objectives for statutes
when it enacts them, it may well not want those objectives pursued ‘‘at all
costs.’’ One suspects that Congress seldom enacts statutes with the idea that a

47 461 U.S. 190 (1983).
48 461 U.S. at 221.
49 Id. at 200.
50 Id. at 222–3.
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single objective ought to be pursued at all costs. To the contrary, the unremit-
ting pursuit of any single objective may impact other objectives that Congress
also wishes to pursue, requiring some accommodation or trade-off. Then, too,
most legislation embodies compromises; it is frequently the case that the win-
ning coalition includes members who are willing to support the pursuit of an
objective but only up to a point. These possibilities cast some doubt on whether
it really is appropriate to find that state laws are preempted on the basis that they
stand in the way of the full pursuit of a federal objective. When the issue is
overriding state laws, why doesn’t the same federalism-based instinct that ani-
mates the presumption against preemption operate to insist on a high degree of
confidence that Congress sees state law as an impermissible obstacle to greater
fulfillment of federal objectives before obstacle preemption is found?51

Pacific Gas and Electric is exemplary, but it is also unusual. The health and
safety area, in particular, is one in which proper regard for the role of state and
local government in matters of their citizens’ health and safety ought to produce
more deference to state laws.52 Often it does not. It is at least plausible, is it not,
that the federal policy of enabling manufacturers to phase in the installation of
air bags recognized in Geier was not meant to be pursued ‘‘at all costs’’? Even if
you accepted the majority’s interpretation of the federal objectives, and even if
state damages awards would accelerate the phase-in,53 it might still be the case

51 See, e.g., Caleb Nelson, n. 23, at 281: ‘‘The mere fact that Congress enacts a statute to serve
certain purposes does not automatically imply that Congress wants to displace all state law that
gets in the way of those purposes. To draw this inference, one would need additional infor-
mation about the particular statute in question. It follows that a general doctrine of ‘‘obstacle
preemption’’ will displace more state law than its own rationale warrants: In the name of
‘‘congressional intent,’’ it will read federal statutes to imply preemption clauses that the
enacting Congress might well have rejected.’’

52 Another recent case in the which the Supreme Court did show more solicitude toward tradi-
tional state roles is Gonzales v. Oregon, 546 U.S. 243 (2006). Gonzales arose after Oregon
enacted its Death with Dignity Act, establishing a regulated procedure for physicians to
provide lethal medicines to terminally ill patients. In 2001, Attorney General Ashcroft issued
an interpretive rule stating that a physician’s providing medicines whose distribution was
tightly regulated under the federal Controlled Substances Act (CSA) would violate the
CSA – and likely be a federal felony – because assisting suicides was not a legitimate medical
practice. If this was a proper interpretation of the CSA, it would have preempted the Oregon
state law. (Compare Gonzales v. Raich, 545 U.S. 1(2005), holding that the CSA’s prohibition
on the distribution or possession of marijuana preempted California’s state law authorizing the
medicinal use of marijuana.) The Supreme Court, however, citing cases like Medtronic for
the proposition that the Constitution allows the states ‘‘great latitude under their police powers
to legislate as to the protection of the lives, limbs, health, comfort and quiet of all persons,’’
ruled that the CSA did not place the determination of legitimate medical practices in the
attorney general’s hands but left it in state hands, where it has traditionally and historically
been. In a 6-3 decision, it upheld the Oregon law.

53 The dissent disputed that a damages award would have that effect. See 529 U.S. at 901-902
(Stevens, J., dissenting).
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that it was more consistent with congressional intent to permit injured individ-
uals their full range of common law remedies. Providing redress for tortious
injury falls squarely within the category of the state’s historical police powers,
which the Supreme Court often says warrant special solicitude.

In writing about obstacle preemption, nonetheless, the Supreme Court at
times seems to take just the opposite tack, showing solicitude not for federalism
values but instead for a very aggressive pursuit of federal purposes. It continues
regularly to repeat the doctrine that ‘‘[i]n the absence of explicit statutory lan-
guage signaling an intent to pre-empt, we infer such intent where . . . the state
law stands as an obstacle to the accomplishment and execution of congressional
objectives’’54 and to maintain that federal statutes ‘‘reveal a clear, but implicit,
pre-emptive intent’’ when state laws ‘‘stan[d] as an obstacle to the accomplish-
ment and execution of the full purposes and objectives of Congress.’’55

FUTURE CONTROVERSIES

Over the years, federal statutory law has become increasingly dense and
complex, a trend that shows no signs of abating. As advocates for and oppo-
nents of new environmental, health, and safety initiatives continue to press
their positions at all levels of government, the diversity of political opinion
throughout the country will continue to produce new clashes between state,
local, and federal policies. When the clashes involve state and federal laws, it
will be up to the federal courts to employ preemption doctrines to assess when
local or statute laws are ‘‘contrary’’ to federal ones.

As a result, we should anticipate seeing increasing volumes of both express
and implied preemption cases. Although it is not uncommon for Congress to
anticipate the question of how state law ought to interact with new federal
legislation, and then to write express preemption or savings clauses, Congress
seldom addresses all the contexts in which state local and federal laws will
bump up against one another. Courts will continue to struggle over the mean-
ing of express preemption clauses when those clauses use terms that do not
clearly reveal their reach. One particularly vexing problem arises when an
older federal statute containing an express preemption clause confronts
regulatory issues that were unanticipated at the time of the federal enact-
ment. When Congress enacted the 1975 Energy Policy and Conservation
Act (EPCA), for example, it established federal Corporate Average Fuel

54 E.g., Northwest Cent. Pipeline v. State Corp. Comm’n of Kansas, 489 U.S. 493, 509
(1989).

55
Barnett Bank, 517 U.S. at 31 (quoting Hines v. Davidowitz, 312 U.S. 52, 67 [1941]) (empha-
sis added).
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Economy (CAFE) standards,56 while at the same time providing that no state
could ‘‘adopt or enforce a law or regulation relating to fuel economy standards
or average fuel economy standards.’’57 As states increasingly take the initiative
to innovate programs to reduce greenhouse gases (GHGs), a trend analyzed
by Professor Glicksman in Chapter 8, the meaning of this express preemption
provision has become a central battleground in legal challenges to those
programs. The contention is that when states enact measures to reduce the
greenhouse gas contribution of automobiles, they are writing laws or regulations
‘‘relating to’’ fuel economy standards, because improving fuel economy is the
chief means of reducing carbon dioxide emissions from the internal combus-
tion engine. All sides concede, though, that there was no mention of GHGs or
concern for climate change when Congress enacted the EPCA, a piece of
legislation driven entirely by the Organization of the Petroleum Exporting
Countries (OPEC) energy crisis of the early 1970s and the consequent desire
of American lawmakers to reduce American dependence on foreign oil. Argu-
ments over the application of EPCA’s preemption clause will turn on two
opposing claims about the implied intention of an enacting Congress who quite
obviously lacked any specific intention with respect to state GHG regulatory
programs. In support of state latitude to regulate in this area, courts might see
such efforts as consistent with EPCA. After all, why a federal law whose princi-
pal objective is to improve fuel economy should have the effect of blocking state
efforts to lower GHG emissions is something of a mystery, because improving
fuel economy further is an excellent way to reduce those gases. The best argu-
ment for preemption rests on legislative desire to provide manufacturers with
the benefits of regulatory stability as well as the economies of scale created
when manufacturers can design vehicles to comply with a uniform national
standard rather than a number of different federal and state standards.

To date, supporters of state-level GHG initiatives have won several prelimi-
nary victories on this issue. A Vermont district court has decided that the
EPCA preemption clause did not prevent Vermont from adopting California’s
approach to reducing GHG emissions from automobiles.58 In a second suit, a
California federal district also has upheld California’s GHG standards,
although on a different legal theory than the Vermont court.59 The courts
of appeals, and eventually the Supreme Court, will have to resolve the issue.

56 Pub. L. No. 94-163, § 301 (current version codified as 49 U.S.C. §§ 32901-19).
57 49 U.S.C. § 32919(a).
58

Green Mountain Chrysler Plymouth Dodge Jeep v. Crombie, 508 F.Supp.2d 295
(D.Vt., 2007).

59 This lawsuit challenged California’s Pavley Amendment, which requires ‘‘maximum feasible
and cost-effective reduction’’ of GHGs beginning in model year 2009. Central Valley

Chrysler-Jeep, Inc. v. Goldstene, 529 F. Supp. 2d 1151 (E.D. Ca. 2007).
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As state and local governments undertake further efforts to reduce their
contribution to the problems of global warming, the preemption clauses of
older statutes like EPCA – written at a time when Congress had no particular
intention toward state and local GHG policy at all – will be ongoing sources
of litigation. Ironically, the CAA’s preemption provisions can also get in the
way of state measures that it seems unlikely Congress meant to prevent, simply
because the provisions were written broadly at a time when particular state air-
pollution initiatives were unanticipated and hence not planned for in the
legislation. Engine Manufacturers Ass’n v. South Coast Air Quality Manage-
ment District60 illustrates the problem.

In Engine Manufacturers, the South Coast Air Quality Management Dis-
trict had written rules requiring owners of vehicle fleets, such as garbage
collection companies, utility companies, and schools, to purchase certain
percentages of alternative-fuel vehicles, low-emissions vehicles, or zero-
emissions vehicles as these vehicles became ‘‘commercially available.’’
Designed to help the Los Angeles air basin ameliorate its persistent local
air quality problems, these Fleet Rules ran into the CAA’s express preemp-
tion of ‘‘any’’ state or local ‘‘standard relating to the control of emissions
from new motor vehicles.’’61 Because the fleet purchasing requirements
were tied to levels of emissions in the purchased vehicles, the Engine Man-
ufacturers Association argued that they were preempted. The Supreme
Court agreed.

When Congress wrote the auto-emissions preemption clause into law in
1970, it did so because auto manufacturers persuasively argued that asking
manufacturers to comply with multiple, differing state standards would perhaps
be impossible and certainly would raise the price of automobiles substantially.
The preemption clause ensured that manufacturers would only have to meet
a single national emissions standard.62 The Fleet Rules written by the district
did not require manufacturers to produce vehicles meeting its emissions

60 541 U.S. 246 (2004).
61 42. U.S.C. § 7543(a).
62 The CAA actually authorizes two mandatory standards – the federal standard and the Cal-

ifornia standard. By the time the 1970 CAA was written, California already had established
emissions standards for automobiles sold in California, prompted by auto-related smog prob-
lems that were the worst in the nation at the time. Congress recognized California’s claim to
retain the authority to write standards best suited to its local needs by providing an exemption
for their standards. 42 U.S.C. § 7543. The exemption is not automatic. In order to receive it,
California must submit its standards to EPA for review; EPA can refuse to grant the exemption
on limited grounds. In Engine Manufacturers, California had not applied for an exemp-
tion for the district’s Fleet Rules. As a result of an amendment to the CAA in 1977, other states
than California can elect to adopt California’s standards. This explains why Vermont was able
to adopt the GHG reduction strategy that was at issue in the Crombie litigation, see n. 58.
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requirements, so it is difficult to see how they posed a threat to this fundamental
purpose of the preemption provision. Instead, the Fleet Rules created a ready
market for extremely low-emissions vehicles that would have provided incen-
tives for manufacturers to develop compliant vehicles, as each would know they
could lose market share to competitors if the competitor produced compliant
vehicles that the fleet owners would then be under an obligation to purchase.
That kind of market incentive, however, seems entirely consistent with both the
purpose behind the preemption provision and the broader purposes of the CAA
of improving and maintaining air quality throughout the country. Nonetheless,
by an 8-1 vote, the Supreme Court held that the broadly written preemption
clause meant the Fleet Rules could not be enforced.

Clashes over whether federal laws block state law tort or damages actions
are another sort of conflict that will be ongoing. Oftentimes these will be
express preemption cases, as in Cipollone,63 Medtronic,64 and Riegel.65

Implied preemption cases can also raise the issue, however. The statute at
issue in Geier,66 for instance, contained an express preemption provision, but
the Supreme Court concluded that its prohibition of ‘‘any safety standard’’
that differs from the federal standard was best given ‘‘a narrow reading that
excludes common-law actions.’’67 This conclusion did not save the state dam-
ages claim from being preempted by the statute, however, because as we have
seen, the Supreme Court went on to apply implied preemption doctrine,
reasoning that the possibility of tort damages based on the claim that the
absence of an air bag amounted to a design defect would interfere with
accomplishing the objectives of the federal safety statute.68

Because Cipollone found a statute’s prohibition on differing state ‘‘require-
ments’’ to preempt some state tort claims, litigants have asserted the preemp-
tive effect of similar language in other statutes, or have argued that alternative
formulations, such as ‘‘standards’’ (see, e.g., Geier), ought to be similarly
interpreted. The Supreme Court’s decisions in these cases have often been
closely divided, and there are several recent decisions that may signal that the
Supreme Court is ‘‘trying to put the Cipollone genie back in the bottle’’ by
taking a more charitable stance toward common law actions.69 In Bates v.

63 505 U.S. 504, 516 (1992).
64 518 U.S. 470, 485 (1996).
65 128 S. Ct. 999, 1014 (2008).
66 See n. 44.
67 529 U.S. at 868.
68 See text at nn. 43–6.
69 David C. Vladeck, ‘‘Preemption and Regulatory Failure,’’ Pepperdine Law Review 33

(2005): 95, 100.
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Dow Agrosciences,70 for instance, the Supreme Court was asked to interpret
the Federal Insecticide, Fungicide and Rodenticide Act’s (FIFRA) provision
that a ‘‘state shall not impose or continue in effect any requirements for
labeling or packaging in addition to or different from those required by
[FIFRA]’’71 to preclude design defect or breach of express-warranty claims.
The Supreme Court declined this invitation. It ruled that even if an adverse
verdict in a defective design case might prompt a manufacturer to change its
pesticide label or packaging, such suits did not impose ‘‘requirements.’’ ‘‘A
requirement is a rule that must be obeyed; an event, such as a jury verdict, that
merely motivates an optional decision is not a requirement. The proper
inquiry calls for an examination of the elements of the common-law duty at
issue, not for speculation as to whether a jury verdict will prompt the manu-
facturer to change its label.’’72

Oftentimes, preemption decisions by the Supreme Court regarding state
damages claims simply spawn follow-on litigation, as litigants and lower courts
test competing interpretations of what the Supreme Court decided or test its
implications for other statutes and other types of common law claims. After
Medtronic held that the state law claims involved there had not been pre-
empted by the MDA,73 preemption claims under the MDA have scarcely
abated at all. One reason for the confusion is the split nature of the Medtronic
decision. Although there was a clear majority for certain basic propositions, a
concurrence by Justice Breyer seemed to intimate that he saw more preemp-
tion of state damages claims than the four-person plurality did, and some
courts have seized on that to interpret Medtronic more narrowly than have
other courts.74 The Supreme Court’s most recent MDA decision – ironically
involving another Medtronic device – held that the MDA did preempt state
law tort claims against devices that had undergone full premarket evaluation
and approval at the FDA.75

The post-Medtronic MDA litigation, beyond illustrating the ongoing fer-
ment regarding the preemption of state damages actions, also exposes another
highly controversial feature of current preemption litigation. This is the phe-
nomenon of ‘‘preemption by preamble.’’ In recent years a number of federal
agencies have issued statements, often in the preambles of rules or regulations

70 544 U.S. 431 (2005).
71 7 U.S.C. § 136v(b).
72 544 U.S. at 443.
73 See text at nn. 11–13.
74 See generally, Vladeck, n. 69, for an excellent analysis of Medtronic’s holding and of the

question of preemption of state damages claims more broadly.
75

Riegel v. Medtronic, 128 S. Ct. 999 (2008). Riegel involved a faulty balloon catheter used
in angioplasty surgery.
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published in the Federal Register, announcing the agency’s interpretation of
the scope of the preemption provision in a statute administered by the agency.
These recent statements, all issued by agencies of the George W. Bush
administration, all come down in favor of broad preemption of state damages
actions, oftentimes reversing positions taken by prior administrations regard-
ing the scope of preemption. In recent years, the FDA, the Consumer Product
Safety Commission, and the National Highway Traffic Safety Administration
have all issued such preemption statements.76

Agency pronouncements regarding the preemptive effect of their regula-
tions are not new. An executive order issued by President Clinton and still in
effect instructs that a federal regulation should ‘‘specif[y] in clear language the
preemptive effect, if any, to be given to the regulation.’’77 Nonetheless, these
recent agency statements represent a shift from prior agency practice, in at
least two ways. First, as David Vladeck notes, federal agencies ‘‘ha[ve] histor-
ically resisted becoming enmeshed in private products liability litigation.’’78

Although the United States is often asked by the Supreme Court to state its
views in preemption cases, these preamble statements amount to the agencies
reaching out to inject their views into litigation without court invitation. In
this regard, it is important to note that the FDA’s preamble statement was
issued after the FDA had filed a number of amicus briefs in FDA-related tort
litigation urging the Supreme Court to adopt the view it eventually stated
formally by preamble.79 This is the second shift: the view being expressed in
favor of broad preemptive reach of particular federal statutes represents a
switch of legal position from prior positions of the United States with respect
to the same statutory provisions. With respect to the MDA, for instance, the
U.S. amicus filing in Riegel acknowledged that the administration’s current
position was directly contrary to the position of the United States in a similar
case nine years prior. Under the Bush administration’s new view, FDA pre-
market approval for Medtronic’s balloon catheter established a federal
requirement that preempted state damages actions.80 The FDA’s activism

76 For these statements and a review of the phenomenon, see Catherine M. Sharkey, ‘‘Preemp-
tion by Preamble: Federal Agencies and the Federalization of Tort Reform,’’ DePaul Law

Review 56 (2007): 227.
77 Executive Order No. 12,988, 61 Federal Register 4731 (February 7, 1996), at § 3(b)(1)(B).
78 Vladeck, n. 69, at 122.
79 Id. at 122, n. 216 (describing amicus brief efforts of the FDA during the tenure of Dan Troy as

chief counsel to the FDA).
80 See Brief of the United States as Amicus Curiae in Riegel v. Medtronic, No. 06-179, at 16-

17 (noting the government’s switch of position compared to the position taken in Smith

Industries Medical Systems, Inc. v. Kernats, cert. denied, 522 U.S. 1044 [1998]).
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and its change of legal position amount to ‘‘a complete transformation’’ under
the Bush administration.81

The role of federal agencies in determining the scope of federal preemption
presents some complex questions. One involves the extent to which the Chev-
ron doctrine applies. Under Chevron, any reasonable construction of a statute
made by an agency is supposed to carry the day, so long as the Congress has
not ‘‘spoken to the precise question at issue.’’82 It is not clear whether the
Supreme Court considers the question of preemption to be one to which
Chevron deference applies.83 The issue was briefed in a 2007 case involving
the National Bank Act, but the Supreme Court’s decision did not reach the
issue.84

In 1963, Judge Henry Friendly focused on the problems created by poorly
written statutes, whose defects are beyond the competence of courts to correct,
in the law review article ‘‘The Gap in Lawmaking – Judges Who Can’t and
Legislators Who Won’t.’’85 The most perverse consequences of allocating too
much authority to the federal government through doctrines governing con-
gressional and agency preemption creates a similar problem of ‘‘states who
can’t and federal authorities who won’t.’’ Suppose, for instance, that before
Medtronic (a 5-4 decision) the FDA had published a forceful statement in a
regulatory preamble announcing that its superintendence of such medical
devices preempted state law. If that pronouncement had received Chevron
deference, the Court might well have preempted state law. The result would
have left the individual injured by the device without a legal remedy and the
state without the power to enact supplementary safety regulations to protect
their citizens. FDA’s authority to require manufacturers to recall, replace, or
refund defective devices would be the sole enforcement mechanism of a
regulatory regime entirely concentrated within a single, overworked and heav-
ily criticized federal agency.86

81 Vladeck, n. 69, at 122.
82

Chevron v. Natural Resources Defense Council, 467 U.S. 837 (1984).
83 For a discussion of the question, see Nina Mendelson, ‘‘Chevron and Preemption,’’ Mich-

igan Law Review 102 (2004): 737 (concluding Chevron deference ought not to apply).
84

Wachovia Bank v. Watters, 127 S.Ct. 1559 (2007). Justice Stevens, joined by Chief Justice
Roberts and Justice Scalia, would have reached the issue to decide that in order for an agency
to have the authority to announce the preemptive effect of a regulation – as opposed to issuing
a regulation that a court subsequently determines has preemptive effect – such authority must
be clearly given by Congress. Even then, ‘‘when an agency purports to decide the scope of
federal preemption, a healthy respect for state sovereignty calls for something less than
Chevron deference.’’ Id. at 1584 (Stevens, J., dissenting).

85 63 Columbia Law Review 787 (1963).
86 The Medtronic hypothetical is taken from Sharkey, n. 76.
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The concentration of regulatory authority entirely in a federal agency’s
hands can have very deleterious consequences. The ossification of federal
rule making makes federal agencies very slow-moving beasts. They are reluc-
tant to revise standards or programs in light of new knowledge and changed
circumstances due to the cumbersome, labor-intensive nature of the enter-
prise, fraught as it is with the hazards of hard-look judicial review. None of the
federal agencies that have issued statements of preemption in regulatory pre-
ambles, for instance, has been an active rule maker in recent years, preferring
instead to engage in negotiations with the regulated community to persuade
‘‘voluntary’’ recalls or modifications of products or drug labels. In comparison,
states and localities are relatively more nimble. ‘‘States are often pioneers in
consumer protection,’’ for example, ‘‘providing the impetus for new or
improved federal regulation.’’87 If attacks grounded in preemption are suc-
cessful in stifling the initiatives states are taking with respect to GHGs and
global warming, while Congress and the Environmental Protection Agency
(EPA) remain stalemated and silent, global warming will become a poster
child for the perverse effects of states who can’t and federal authorities who
won’t.88

Additional concerns arise when federal preemption results in eliminating
any prospect for compensatory damages for injured persons, which is a very
real possibility because so few federal regulatory schemes provide for com-
pensation for injuries. Even when civil remedies are incorporated into federal
schemes, they can be inadequate. Such is the case with the Employment
Retirement Income Security Act (ERISA), which includes a broad preemp-
tion of all state law, statutory and court-made, ‘‘related to’’ a benefit plan. Even
though ERISA includes a mechanism for enforcing plan contracts against
providers, the narrow interpretation that mechanism has been given has, in
Justice Ginsburg’s estimation, created a ‘‘regulatory vacuum’’: ‘‘[V]irtually all
state remedies are preempted but very few federal substitutes are provided.’’89

These, then, are four problem areas – the risk that broad federal statutes will
preempt the ability of states to address new environmental, health, and safety
concerns; the preemption of state damages actions; the ability of federal

87 Statement of the Honorable Thomas H. Moore, Consumer Product Safety Commissioner,
U.S. Consumer Product Safety Commission, Statement of the Honorable Thomas H. Moore
on the Final Rule and Preamble for the Flammability (Open-Flame) of Mattress Sets (Feb-
ruary 16, 2006), http://www.cpsc.gov/cpscpub/prerel/prhtml06/06091.html.

88 For more discussion of the advantages of overlapping authorities in the environment, health,
and safety area, see Christopher H. Schroeder, ‘‘Federalism’s Values in Programs to Protect the
Environment,’’ in Strategies for Environmental Success, ed. Michael Allan Wolf
(Washington, D.C.: Environmental Law Institute, 2005), 247.

89
Aetna Health Inc. v. Davila, 542 U.S. 200, 222 (2004) (Ginsburg, J., concurring).
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agencies to mark the boundaries of the preemptive effects of statutes and
regulations; and, in the worst case, the ‘‘regulatory vacuum’’ that can result
from concentrating too much authority at the federal level. Looking forward,
these problem areas will be continuing battlegrounds over preemption doc-
trine and policy.

CONCLUSION

Grounded in the Supremacy Clause, the question of preemption necessarily
arises in our system, in which federal regulatory authority under its enumer-
ated powers and state police power regulatory authority overlap to cover many
of the same activities. The Supremacy Clause makes the federal government
the final arbiter of the question. Because the ultimate issue in preemption
cases is so fundamental and important, the doctrines the Supreme Court has
developed to resolve preemption controversies have been and will continue to
be the subjects of controversy. The doctrine has grown into a multipart uni-
verse consisting of express and implied preemption, the latter encompassing
both field preemption and conflict preemption, which is further divided into
physical impossibility and obstacle preemption.

Complicated in many ways, preemption doctrine could never be entirely
eliminated. It could, however, be profoundly influenced not only by changes
at the judicial level but also by changes in politics and policy. Preemption is a
field of constitutional law in which policy and law are inextricably inter-
twined. Because the touchstone of preemption analysis is congressional
intent, Congress can specify in the statutes it enacts how decision-making
authority should be allocated between the two levels of government. Inter-
pretive controversies will undoubtedly remain; but to the extent Congress can
first form a judgment and then articulate it in statutory language, the question
is entirely within its competence to decide.

The role of federal agencies in setting preemption policy is less well
defined, but one thing is clear: the aggressive pro-preemption positions being
taken currently by federal agencies – changes from the earlier stance of most
federal agencies – could be reversed by an administration that thought greater
deference to state law was appropriate. Here, too, policy and law legitimately
intersect, because the law of preemption is importantly influenced by the
policy preferences of the administration in office.
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7 When Congress Goes Unheard: Savings
Clauses’ Rocky Judicial Reception

Sandi Zellmer

INTRODUCTION

As shown in other chapters of this book, the preemption doctrine has been
applied inconsistently by the courts, and, in many cases, the results have failed
to promote either federal-state comity or institutional competence. Preemp-
tion is particularly troublesome when Congress has included a savings clause
in the federal statute at issue.

Many, if not most, federal public health and environmental statutes
include broadly crafted savings clauses intended to leave ample room for state
law to provide increased protection beyond the federal regulatory floor.
Recent Supreme Court cases reveal a pattern of hostility toward savings
clauses in cases involving state regulatory programs. In contrast, although
the Court’s reception of savings clauses for common law tort claims has been
unpredictable, by and large tort claims have been treated more favorably. The
inclusion of generously worded savings clauses governing state tort claims
may explain these results in some contexts, but the text of most savings
clauses is so similar that, as the Supreme Court has noted, not even the ‘‘most
dedicated hair-splitter’’ could distinguish them.1 Instead, the Court apparently
views positive enactments and formal regulatory programs issued by state
legislatures and state agencies as a greater threat to the implementation of
federal programs and the accomplishment of federal goals than tort claims. As
discussed in the following section, recent cases suggest that a critical distinc-
tion may be drawn between regulatory requirements and the inducements
created by common law liabilities, but close parsing of modestly different
statutory language may also explain the results, as may some justices’ predi-
lection against multilayered regulatory burdens.

1
Bates v. Dow Agrosciences LLC, 544 U.S. 431, 446n21 (2005).
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Congress has, in some instances, muddied the waters by including both
preemption clauses and savings clauses. Dueling clauses pose a difficult inter-
pretive conundrum for courts. Both savings clauses and preemption clauses
serve to demarcate the boundaries of federal and state law, but, unlike pre-
emption clauses, savings clauses strike the balance in favor of states and state
law remedies. In many Supreme Court cases, however, their combined effect
has been to weaken state police powers and, in turn, diminish the protection
of health, safety, and environmental quality by leaving gaping holes in the
regulatory framework. Although this phenomenon is less pronounced in the
tort context, there are some cases where savings clauses have been effectively
neutralized by preemption clauses, leaving victims without any remedy, fed-
eral or state, for their injuries.

The chapter seeks to identify preemption patterns and principles from
the Supreme Court’s case law on statutory savings clauses. It begins with an
assessment of the need for savings clauses in federal legislation. It then
turns to the Supreme Court’s treatment of savings clauses when victims
seek tort remedies for harm caused by federally regulated activities. Next, it
assesses the Court’s treatment of savings clauses when state governments
seek to impose more stringent regulatory requirements than imposed by the
federal floor. A comparison of case law in five areas – pollution, workplace
safety, nuclear energy, medical devices and drugs, and pesticide use –
indicates a willingness to provide some redress to injured persons but, at
the same time, a strong leaning against the imposition of protective state
regulations above the federal regulatory floor. In the latter set of cases, it is
hard to avoid the conclusion that judicial outcomes appear to be driven by a
results-oriented, antiregulatory sentiment rather than by statutory language
or overarching congressional goals. The results in the regulatory cases
have often fallen short of protecting people and their environment and
have frustrated or even eviscerated legislative objectives as well as federal-
ism ideals.

If savings clauses were given appropriate weight in the regulatory context, as
they generally are in the common law context, dangerous regulatory gaps
would be less likely. Meanwhile, a pattern of cooperative federalism would
be more likely to emerge, as state and federal entities would be motivated and
empowered to capitalize on each of their institutional strengths and to craft
coordinated regulatory solutions. No magic language can ensure that courts or
agencies will not find state law preempted, but careful drafting may promote
more rational, equitable results. The chapter concludes with suggestions for
crafting a statutory savings clause that may be more likely to be given broad
effect by the courts.
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THE NEED FOR SAVINGS CLAUSES

Advocates and scholars alike place a heavy emphasis on federal law for pro-
tecting public health and the environment, for good reason. The federal
government is often in the best position to remedy national problems such
as air and water pollution, hazardous workplace conditions, and the manu-
facture and sale of dangerous chemicals and drugs. It possesses greater resour-
ces, expertise, and data-collection capabilities than any single state. In addition,
federal law can provide uniform, forward-looking solutions to widespread
problems.

Before the explosion of federal public health and environmental require-
ments in the 1970s, state and local authorities exercised their police powers
through regulations and common law theories to combat the multifari-
ous problems of an increasingly industrialized society. Federal and state courts
alike accepted the doctrines of nuisance, trespass, and strict liability as appro-
priate means to address the effects of harmful industrial activities. The
Supreme Court routinely applied a presumption against preemption to tort
claims for harm from pollution and other activities affecting public health
and welfare, even in heavily regulated areas where the federal interest was
deemed most compelling.2 Unless regulated entities could rebut this pre-
sumption by showing a clear manifestation of congressional intent to preempt
state remedies, courts could allow compensation for harm.

Statutory savings clauses reflect the congressional desire to preserve the pre-
sumption against preemption and, more generally, state authority and state
remedies. Where Congress includes a savings clause, it recognizes the need
either to fill a regulatory void or to enhance protection for affected communities
through complementary federal and state authorities. The preemption of state
law in these areas inevitably causes a regulatory vacuum, where the states are
prevented from regulating broad spheres of harmful activity even though fed-
eral regulation is lacking or, in some cases, completely absent. As a result, both
states and their residents are worse off than before the passage of federal law.

SAVING STATE COMMON LAW

Most federal public health and environmental statutes neither explicitly pre-
clude nor independently authorize private recovery of compensatory damages
for personal injury or property damage. Although some federal statutes

2
Geier v. American Honda Motor Co., 529 U.S. 861, 894 (2005) (Stevens, J., dissenting).
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authorize citizens’ suits as a supplemental enforcement scheme, they only
allow injunctions and the assessment of civil penalties payable to the federal
treasury, not to the private plaintiff.3 As a result, individuals seeking compen-
sation for harm caused by a federally regulated activity are limited to whatever
relief is provided by state law. Even where federal law addresses the harmful
activity through prescriptive regulations and prohibitions, state common law
serves as an important gap-filler by providing for compensatory and punitive
damages.4

With some exceptions, the Supreme Court has generally accepted supple-
mental state-law remedies as consistent with congressional objectives to pro-
tect health and welfare. Although the pattern is not wholly consistent, at least
some common law tort claims for water and air pollution, pesticide use,
workplace injuries, defective medical devices, and radiation poisoning from
nuclear plants have been allowed to proceed. Conversely, tort claims have
often been displaced where the relevant statute lacks a savings clause or
includes both a savings clause and a preemption clause.

POLLUTION

Air and water pollution is governed by a cooperative federalism framework
intended not only to respect states’ historic police powers to protect public
health and safety within their borders but also to authorize uniform federal
standards that transcend state lines. State tort law remedies for harm caused by
pollutants have long coexisted with federal and state regulatory programs and
have proven to be an important part of the cooperative federalism formula.
Most recently, dozens of states and cities, increasingly frustrated with the federal
government’s failure to curb greenhouse gas (GHG) emissions through regu-
latory means, have brought common law nuisance claims against power plants
and automobile manufacturers in hopes of combating climate change.5 These
claims can only be successful if they are saved from preemption.

3 See 7 U.S.C. §§ 136–136y (providing no private right of action for harms caused by pesticides);
33 U.S.C. § 1365 (providing no right to compensatory damages under the Clean Water Act); 42
U.S.C. § 300j-8 (providing no right to compensatory damages under the Safe Drinking Water
Act); 42 U.S.C. § 7604 (providing no right to compensatory damages under the CAA); 42
U.S.C. § 9607 (providing no right to compensatory damages for injuries due to releases of
hazardous substances).

4 Alexandra B. Klass, ‘‘Common Law and Federalism in the Age of the Regulatory State,’’ Iowa

Law Review 92, no. 2 (2007): 545, 567–8.
5

Connecticut v. Am. Elec. Power Co., 406 F. Supp. 2d 265, 274 (S.D.N.Y. 2005); Cal-

ifornia v. General Motors, Complaint, No. 3:06-cv-05755-MJJ (N.D. Cal. September 20,
2006).
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State and local governments have long grappled with pollution problems
through smoke-abatement ordinances and the like, and air-pollution preven-
tion falls squarely within states’ traditional police powers of protecting their
citizens’ health. The Clean Air Act (CAA) expressly states congressional intent
that ‘‘air pollution prevention . . . and air pollution control at its source is the
primary responsibility of States and local governments.’’6 It comes as no
surprise that, perhaps more than any other federal statute, the CAA is pep-
pered with savings clauses.7 Power plants and automobile manufacturers have
asserted that claims to remedy GHG emissions are preempted, but precedent
generally cuts the other way – tort claims for recovery for harms caused by air
pollutants have been considered supplemental to the other applicable statu-
tory and administrative requirements of the CAA.8 The Supreme Court has
not yet had occasion to address the preemptive effect of the CAA in this
context, but it has reconciled common law tort claims with the Clean Water
Act, which has a similar legislative background and contains a similar savings
clause.

Some of the earliest preemption battles over pollution involved the Clean
Water Act, aimed at restoring and maintaining the chemical, biological, and
physical integrity of the nation’s waterways. As one means of accomplishing
this goal, Congress included several savings clauses to preserve statutory and
common law claims and to preserve states’ ability to impose more protective
pollution control requirements and to establish and enforce rights to allocate
and use water resources.9

In the early days after enactment, it appeared that these savings clauses
preserved both federal and state common law claims for harm caused by water
pollution. The door was slammed shut on the use of federal common law as a
remedy for interstate pollution, however, in Illinois v. Milwaukee.10 The state
of Illinois asserted a federal common law nuisance claim against Wisconsin
cities for dumping untreated sewage into Lake Michigan. The lower courts
agreed that federal common law required the defendants to treat their sewage
more stringently than compelled by the Clean Water Act, emphasizing the
expansive nature of the savings clause: ‘‘[n]othing in this section shall restrict

6 42 U.S.C. § 7401(a)(3); Train v. Natural Res. Def. Council, Inc., 421 U.S. 60, 64 (1975).
7 42 U.S.C. §§ 7604(e), 7412(d)(7), 7416.
8

Her Majesty the Queen v. City of Detroit, 874 F.2d 332, 344 (6th Cir.1989); North

Carolina ex rel Cooper v. Tennessee Valley Authority, 439 F.Supp.2d 486
(W.D.N.C. 2006); In re Methyl Tertiary Butyl Ether Products Liability Litigation, 341
F.Supp.2d 386 (S.D.N.Y 2004). Gutierrez v. Mobil Oil Corp., 798 F.Supp. 1280 (W.D.
Tex. 1992); U.S. v. Atlantic-Richfield Co., 478 F.Supp. 1215 (D. Mont.1979).

9 33 U.S.C. §§ 1251(g), 1365(e), 1370.
10

Milwaukee v. Illinois (Milwaukee II), 451 U.S. 304 (1981).
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any right which any person . . . may have under any statute or common law to
seek enforcement of any effluent standard or limitation or to seek any other
relief.’’11 The Supreme Court reversed. Despite the explicit savings clause, the
Court believed that interstate pollution must be addressed by federal regula-
tory standards only, not federal common law. The decision failed to give
weight to either the plain language of the savings clause, which makes no
distinction between federal and state rights but preserves any common law
right, or to congressional intent to preserve all types of supplemental remedies
to ensure accomplishment of statutory goals.12 Rather than giving full effect to
the statutory language, the Court articulated a myopic view that, in a case
involving one state against polluters in another state, a presumption in favor of
displacement of federal common law was consistent with the long-standing
presumption against displacement of state common law. Certainly, the fore-
closure of federal common law to rectify harms caused by federally regulated
activities makes the preservation of state common law all the more important.
Subsequently, in International Paper v. Ouellette, the Supreme Court con-
firmed that state common law was still a viable avenue for redressing interstate
water pollution.13 Once again, however, it read the savings clause narrowly in
concluding that only the law of the source state, not the affected state, would
be applied. The Court believed that this limitation was necessary to ensure
that the regulatory decisions of the source state were respected, thereby ensur-
ing that economically beneficial activities in one state would be impervious
to unpredictable complaints by other, often competing, states.

Preemption has also been asserted to shield polluters from liability for oil
spills in interstate waters. In response to the 1989 wreck of the Exxon Valdez off
the coast of Alaska, Congress adopted the Oil Pollution Act of 1990 (OPA),
which integrated a mélange of provisions governing tanker vessels by impos-
ing federal design requirements and penalties for spills.14 Various bills related
to oil spills had been considered prior to passage of the OPA, but preemption
had been a major sticking point. In the end, Congress preserved the states’
ability to respond to oil spills through two savings clauses. The first is con-
cerned with cleanup: ‘‘Nothing in this Act . . . shall . . . be construed . . . as
preempting the authority of any State . . . from imposing any additional

11
Milwaukee v. Illinois, 599 F.2d 151, 155, 163 (7th Cir. 1979) (citing 33 U.S.C. § 1365(e)),
rev’d, 451 U.S. 304 (1981).

12 Robert L. Glicksman, ‘‘Federal Preemption and Private Legal Remedies for Pollution,’’ Uni-

versity of Pennsylvania Law Review 134, no. 1 (1985): 121, 179.
13

International Paper Co. v. Ouellette, 479 U.S. 481 (1987).
14 33 U.S.C. §§ 2701–61. In particular, the OPA amended the Comprehensive Emergency

Response, Compensation and Liability Act (CERCLA) , 42 U.S.C. § 9607, and the Clean
Water Act, 33 U.S.C. § 1321.
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liability or requirements . . . with respect to the discharge of oil . . . or any
removal activities in connection with such a discharge. . . .’’15 The second
relates to liability and penalties: ‘‘Nothing in this Act . . . shall in any way
affect, or be construed to affect, the authority of the United States or any
State . . . to impose additional liability or additional requirements; or to im-
pose, or to determine the amount of, any fine or penalty . . . for any violation of
law; relating to the discharge, or substantial threat of a discharge, of oil.’’16

As for Exxon, after months of trial, a jury awarded billions of dollars in
compensatory and punitive damages under Alaska law to fishermen and land-
owners injured by the oil spill. Because the OPA does not apply retroactively,
Exxon invoked the Clean Water Act in an attempt to preempt common law
punitive damages awards. The Ninth Circuit Court of Appeals rejected
Exxon’s contention. The court gave weight to the Clean Water Act’s savings
clause and reasoned that the absence of a federal private right of action could
more reasonably be construed as leaving private claims intact than as implic-
itly destroying them.17

The wreck of the Exxon Valdez motivated coastal states all the way from
Alaska to Florida to enact oil spill legislation. Some of these statutes impose
preventative measures while others impose liability on the vessel owner and
operator for cleanup costs and other damages. The Supreme Court has not yet
addressed the interplay of common law liability and the OPA, but it has had
occasion to address the OPA’s preemptive effect on a state’s preventative
regulatory requirements, as described later in this chapter.18

WORKPLACE SAFETY

One of the few areas where savings clauses are consistently given full effect
involves tort claims arising from workplace hazards. In response to a veritable
epidemic of industrial injuries and deaths, Congress passed the Occupational
Safety and Health Act of 1970 in order to provide ‘‘safe and healthful working
conditions.’’19 To accomplish this goal, Congress authorized the secretary of
labor, acting through the Occupational Safety and Health Administration
(OSHA), to promulgate health and safety standards for workplaces.

Like most federal health and welfare statutes, the act is designed to pre-
vent injuries rather than to compensate victims for harm. Accordingly,

15 33 U.S.C. § 2718(a).
16 33 U.S.C. § 2718(c).
17

In re Exxon, 270 F.3d 1215, 1231 (9th Cir. 2001), aff’d in part, 128 S. Ct. 2605 (2008).
18 See infra nn. 61–3 and accompanying text.
19 29 U.S.C. § 651(b).
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Congress explicitly saved common law and statutory rights to ensure redress:
‘‘Nothing . . . shall be construed . . . to enlarge or diminish or affect in any
other manner the common law or statutory rights, duties, or liabilities of
employers and employees under any law with respect to injuries, diseases,
or death of employees arising out of, or in the course of, employment.’’20 In
light of the savings clause and Congress’s broad remedial purpose, courts have
generally found that tort claims arising out of workplace injuries are not
preempted by OSHA. One court, in allowing tort claims by workers injured
by welding fumes, observed that ‘‘no other enactment contains a savings
clause more broad,’’ plainly evidencing Congress’s intent to leave common
law liabilities ‘‘absolutely unchanged.’’21 Other courts have been equally will-
ing to construe OSHA’s savings clause broadly to preserve state tort claims.22

Like the OPA, however, state regulatory programs governing occupational
safety have been treated far less favorably.23

NUCLEAR ENERGY

In a case that gained notoriety from the movie Silkwood, Karen Silkwood’s
estate sought recovery for injuries caused by exposure to plutonium while work-
ing at Kerr-McGee’s federally licensed nuclear plant.24 Kerr-McGee argued
that state-authorized awards of punitive damages should be preempted because
they would punish and deter conduct related to radiation hazards, an area
within the exclusive domain of the Atomic Energy Act. The Supreme Court
rejected this argument, in an opinion that gives weight to the statutory language
as well as the overarching congressional intent regarding nuclear safety.

Congress gave the relationship between federal and state law close attention
in the debates preceding passage of the Atomic Energy Act. It ultimately
adopted a pervasive federal regulatory scheme to ensure the safe operation
of nuclear plants. Accordingly, the act preempted state safety laws but explic-
itly preserved other state regulatory authorities in two separate savings
clauses.25 Although neither of these clauses applied directly to common law
claims, subsequent statutory amendments in the Price-Anderson Act more

20 29 U.S.C. § 653(b)(4).
21

In re Welding Fume Products Liability Litigation, 364 F.Supp.2d 669, 687–8 (N.D.Ohio
2005).

22 See Lindsey v. Caterpillar, Inc., 480 F.3d 202 (3rd Cir. 2007); Pedraza v. Shell Oil Co.,
942 F.2d 48 (1st Cir.), cert. denied, 502 U.S. 1082 (1991); Barrientos v. UT-Battelle, LLC,
284 F.Supp.2d 908 (S.D. Ohio 2003).

23 See Infra nn. 59–60 and accompanying text.
24

Silkwood v. Kerr-McGee Corp., 464 U.S. 238 (1984).
25 See Infra nn. 53–5 and accompanying text.
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clearly evidenced the intent not to displace state tort law by placing a cap on
liability for nuclear meltdowns.26

Although noting that none of these provisions offered a definitive resolution
to Kerr McGee’s preemption challenge, the Supreme Court looked to them
nonetheless as evidence of congressional intent to preserve state tort remedies,
including Silkwood’s punitive damage award. Not only was there no ‘‘irrec-
oncilable conflict’’ between the federal and state requirements, but the Court
also concluded that preemption of common law remedies would be especially
inappropriate given that no federal remedies existed for persons injured by
radiation exposure.27 In the years following the Silkwood opinion, the Court
reaffirmed its holding by allowing workers compensation claims and claims
for retaliation and intentional infliction of emotional distress against nuclear
power plants, demonstrating that state remedies have a viable role to play,
even in heavily regulated areas such as nuclear power.28 As described later in
this chapter, certain state regulatory programs related to nuclear power have
also survived preemption challenges, bucking the otherwise applicable trend
toward preemption of state regulation.29

MEDICAL DEVICES, DRUGS, AND CIGARETTES

State common law remedies for harms caused by drugs and medical devices
such as pacemakers have been the subject of fierce preemption battles. Sav-
ings clauses have played a role in nearly every dispute. In one case, the
absence of a savings clause left the Supreme Court free to deny a remedy
for wrongful death caused by one of the most addictive and dangerous prod-
ucts on the market – cigarettes. Tobacco use, according to the Court, ‘‘poses
perhaps the single most significant threat to public health in the United
States.’’30 Yet the Court’s 1992 decision in Cipollone v. Liggett Group shielded
tobacco companies from failure-to-warn claims brought by smokers and their
families.31 Cipollone, whose mother died of lung cancer, alleged that the
tobacco companies failed to provide adequate warnings about the risks of
smoking, expressly warranted that their products were not dangerous to con-
sumers’ health, and conspired to conceal medical evidence about smoking

26 Pub.L. No. 85-256, 71 Stat. 576 (1957).
27 464 U.S. at 251, 256.
28

English v. General Electric, 496 U.S. 72 (1990); Goodyear Atomic Corp. v. Miller,
486 U.S. 174 (1988).

29 See Infra nn. 52–6 and accompanying text.
30

Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 570 (2001) (citing FDA v. Brown and
Williamson Tobacco Corp., 529 U.S. 120, 161 [2000]).

31 505 U.S. 504 (1992).
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risks. The companies’ defense turned on the Public Health Cigarette Smok-
ing Act, which was intended to both warn the public of the hazards of smoking
and to protect economic interests of tobacco companies by imposing uniform
cigarette labeling and advertising requirements.32 The act provided that, other
than statements or labeling required by the act, ‘‘[n]o requirement or prohib-
ition based on smoking and health shall be imposed under State law with
respect to the advertising or promotion of any cigarettes.’’33 The Court con-
strued ‘‘requirement or prohibition’’ as ‘‘easily’’ encompassing tort actions
because ‘‘regulation can be as effectively exerted through an award of damages
as through some form of preventive relief.’’34

The Court’s conclusion that the act expressly preempted all claims related
to omissions or inclusions in cigarette advertising represents a marked depar-
ture from Silkwood. A key distinction was that, unlike the Atomic Energy Act
and most other federal health and welfare statutes, the Cigarette Smoking Act
included no savings clause. Absent a savings clause, it was easier for the
Cipollone Court to infer that Congress was indifferent about leaving injured
plaintiffs with no remedy. Although a few courts recognized this distinction, a
trend quickly emerged in the lower courts to construe Cipollone as requiring
an expansive reading of preemption clauses, regardless of the presence of a
savings clause in the statute under consideration.35

Just a few years after Cipollone, the Supreme Court took a more nuanced
approach to the Medical Device Act (MDA), a statute with both a savings
clause and a preemption clause.36 Medtronic Inc. v. Lohr involved a negligence
action against the manufacturer of a pacemaker that had failed. Like the Cig-
arette Smoking Act, the MDA specified that ‘‘no State . . . may establish . . . any
requirement which is different from, or in addition to, any requirement . . .

which relates to the safety or effectiveness of the device.’’37 The Court reasoned
that the word requirement, as used in the MDA, entailed the imposition of a
specific, positive duty on the manufacturer and therefore did not preempt
common law claims. It acknowledged that Cipollone had held that the
Cigarette Smoking Act’s preemption of state ‘‘requirements’’ included tort
claims but found that act distinguishable because it preempted only a limited

32 Cigarette Labeling and Advertising Act of 1965 § 2, as amended in Public Health Cigarette
Smoking Act of 1969, Pub. L. No. 91-222, 84 Stat. 87 (1970) (codified in 15 U.S.C. § 1334
[2000]).

33 15 U.S.C. § 1334.
34 505 U.S. at 521.
35 Betsy J. Grey, ‘‘Make Congress Speak Clearly: Federal Preemption of State Tort Remedies,’’

Boston University Law Review 77, no. 3 (1997): 559, 564, 582.
36

Medtronic, Inc. v. Lohr, 518 U.S. 470 (1996).
37 21 U.S.C. § 360k(a) (emphasis added).
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set of state requirements – those related to advertising or promotion. In contrast,
according to the Court, a sweeping interpretation of the phrase ‘‘any require-
ment’’ as used in the MDA ‘‘would require far greater interference with state
legal remedies, producing a serious intrusion into state sovereignty while simul-
taneously wiping out the possibility of remedy for . . . injuries.’’38

The MDA was distinct from the Cigarette Smoking Act in another impor-
tant way – it included a savings clause for liabilities related to devices recalled
for posing unreasonable risks of harm.39 Although this clause was not strictly
applicable to the pacemaker at issue in Medtronic, the Court of Appeals
viewed it as evidence of congressional intent to preserve common law rem-
edies.40 The Supreme Court agreed that, ‘‘[t]o the extent that Congress was
concerned about protecting the industry, . . . any such concern was far out-
weighed by concerns about the primary issue motivating . . . enactment: the
safety of those who use medical devices.’’41 Yet it completely ignored the
savings clause, which would have lent strong support to this conclusion.

PESTICIDES

Congress attempted to respect the states’ historic role in controlling the appli-
cation and use of pesticides, herbicides, and other agricultural products when
it passed the Federal Insecticide, Fungicide, and Rodenticide Act of 1972
(FIFRA).42 As in the MDA, Congress carved out spheres of federal and state
authority by including both preemption and savings clauses. To ensure nation-
wide uniformity, the statute creates a centralized regulatory framework by
giving the Environmental Protection Agency (EPA) exclusive power over
registration, labeling, and packaging requirements. Its preemption clause
provides that states ‘‘shall not impose or continue in effect any requirements
for labeling or packaging in addition to or different from those required under
[FIFRA].’’43 Meanwhile, FIFRA’s savings clause authorizes any state to
impose additional restrictions on the sale or use of pesticides within the state

38
Medtronic, 518 U.S. at 487. In 2008, the Court in Riegel v. Medtronic, 128 S. Ct. 999,
reviewed another MDA case to decide whether to preempt tort claims for injuries sustained
when an FDA-approved balloon catheter ruptured. In a decision focused on the MDA’s strong
express preemption language and rigorous premarketing regulatory approvals and postap-
proval industry disclosure obligations for such medical devices, it found that regulatory appro-
vals constituted ‘‘requirements’’ and therefore preempted ‘‘duties’’ the Court characterized as
imposed by state common law.

39 21 U.S.C. § 360h(d).
40 56 F.3d 1335, 1342 (11th Cir. 1995).
41 518 U.S. at 502–3.
42 7 U.S.C. §§ 136–136y.
43 7 U.S.C. § 136v(b).
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in recognition of regional and local factors such as climate, geographic var-
iation, population density, and water supply.44

In a 1991 case, Wisconsin Public Intervenor v. Mortier, the Supreme Court
construed the savings clause expansively to afford room for local governments,
as political subdivisions of states, to restrict or prohibit aerial spraying to
protect the health of their citizens.45 Despite this precedent and FIFRA’s
explicit savings clause, after Cipollone was handed down, almost all federal
courts and many state courts held that tort claims related to pesticides were
preempted.46 The Supreme Court reversed this trend in Bates v. Dow Agro-
sciences in 2005 by allowing claims for crop damages allegedly caused by
defective design and manufacture of herbicides, breach of express warranty,
and violation of the Texas Deceptive Trade Practices Act. According to the
Court, the term requirements, as used in FIFRA’s preemption clause, reaches
positive enactments as well as other compulsory forms of law but does not
preclude jury verdicts simply because they might motivate an optional deci-
sion to revise a label. As in Medtronic, the Court distinguished the much-
broader language of the preemption clause at issue in Cipollone, prohibiting
any state ‘‘requirement or prohibition . . . with respect to the advertising or
promotion of any cigarettes,’’ from FIFRA’s preemption clause, prohibiting
only labeling or packaging requirements ‘‘in addition to or different from’’
federal requirements.47 As for the plaintiff’s fraud and failure-to-warn claims,
the Court held that they would be preempted if they imposed an additional or
different labeling or packaging obligation than FIFRA.

The Bates Court gave appropriate weight to the statutory savings clause, in
large part because the long-standing history of state regulation and common
law remedies weighed in favor of construing the clause broadly. It explained:

The long history of tort litigation against manufacturers of poisonous sub-
stances adds force to the basic presumption against pre-emption. If Congress
had intended to deprive injured parties of a long available form of compen-
sation, it surely would have expressed that intent more clearly. Moreover,
this history emphasizes the importance of providing an incentive to man-
ufacturers to use the utmost care in the business of distributing inherently
dangerous items.48

44 7 U.S.C. § 136v(a), (c)(1).
45 501 U.S. 597, 607–8 (1991).
46 Alexandra B. Klass, ‘‘Bees, Trees, Preemption and Nuisance: A New Path to Resolving Pesti-

cide Land Use Disputes,’’ Ecology Law Quarterly 32, no. 4 (2005): 763, 783.
47

Bates v. Dow Agrosciences LLC, 544 U.S. 431, 447 (2005) (emphasis in original) (citing 15
U.S.C. § 1334(b); Cipollone, 505 U.S. at 515).

48 Ibid., 449 (citing Silkwood, 464 U.S. at 251).
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Unlike Cipollone, where the statute prescribed certain ‘‘immutable’’ warn-
ing statements, Congress intended pesticide labels to evolve over time as more
information comes to light about the pesticide’s efficacy and effects. The
Court was persuaded that tort remedies would aid, rather than obstruct, the
functioning of FIFRA and the accomplishment of congressional goals.
This rationale extends well beyond FIFRA. Common law tort claims can
serve as a catalyst for regulatory evolution and for eventual improvement,
not just for pesticide use but also for a broad range of federally regulated
activities. In Chapter 11, Professor McGarity discusses such ‘‘feedback loops’’
and provides several regulatory histories.

HARMONIZING COMMON LAW REMEDIES

WITH SAVINGS CLAUSES

As in Bates, in most circumstances federal regulatory requirements and state
common law can be easily harmonized. Savings clauses reflect congressional
recognition that preserving common law remedies strengthens the overall
stability of the law, both by drawing on the unique attributes of different levels
and branches of government and by providing justice to injured individuals.
Even where statutes include both savings and preemption clauses, courts can
give savings clauses appropriate weight by staying true to the long-standing
presumption against preemption.

Statutes that include both preemption and savings clauses, such as FIFRA
and the MDA, create a conundrum for courts attempting to give proper
weight to both. No doubt, the inclusion of a savings clause weighs against a
global finding of express preemption. But when it comes to implied preemp-
tion, the Supreme Court’s approach to dueling statutory provisions has, in
some cases, treated the savings clause not only as nondispositive but also
as nonexistent. Absent a strong backdrop of historic state involvement in areas
such as agricultural products and harmful medical devices, the Court has
been quick to conclude that, read together, preemption and savings clauses
merely reflect a ‘‘neutral policy’’ toward preemption.49 A determination that
preemption and savings clauses neutralize each other leaves the courts free
to look outside the statutory text and to place weight on probusiness senti-
ments and on federal agency conclusions – even informal, litigation-driven
conclusions – that tort actions pose an obstacle to the accomplishment of
federal objectives.50 The result has been to displace any state law that occupies

49
Geier v. American Honda Motor Co., 529 U.S. 861, 870–1 (2000).

50 Ibid., 883; see Infra Chapter 10, ‘‘Preemption by Federal Agency Action.’’
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the same sphere of influence as the federal law in question, whether or not the
‘‘offending’’ state law conflicts with the federal requirement or objective. This
outcome is just as detrimental for injured parties as in Cipollone, where the
statute in question included no savings clause at all. Cipollone can perhaps be
rationalized (if not justified) by the long history of federal presence in tobacco
marketing and sales and by Congress’s apparent intent to occupy the entire
field through a pervasive federal regulatory scheme. The inclusion of both a
savings clause and a preemption clause in other areas, however, should not be
construed the same way.

SAVING STATE REGULATORY POWER

State regulatory regimes have been far more vulnerable to preemption inva-
lidation than common law claims, despite the presence of statutory savings
clauses. In recent years, state regulations have been struck down almost with-
out exception whenever those regulations would impose greater economic
burdens on industry than established by the federal regulatory floor. The
recent trend has prompted some scholars to equate the modern-day preemp-
tion doctrine with the Lochner era of the early 1900s in which the Court
employed an array of tools to strike down progressive economic and social
regulation.51 As the states have become more aggressive in filling gaps left by
lax federal regulatory schemes and federal enforcement failures, for-profit
corporations, developers, and other antiregulatory forces have become equally
aggressive in wielding preemption as an obstacle to the implementation of
protective state laws related to the environment and other aspects of public
health and welfare.

NUCLEAR POWER

A high watermark of modern regulatory savings clause jurisprudence was a
1983 case involving a state’s moratorium on the construction of nuclear power
plants. In Pacific Gas and Electric v. State Energy Resources Commission, the
Supreme Court found that, although Congress had provided the federal
Nuclear Regulatory Commission absolute power to regulate the safety of
nuclear power, the states retained their traditional authority over reliability,
cost, and other economic concerns related to electricity.52 At issue was a
California statute that conditioned the construction of nuclear power plants

51 Paul Wolfson, ‘‘Preemption and Federalism: The Missing Link,’’ Hastings Constitutional

Law Quarterly 16, no. 1 (1988): 69 (citing Lochner v. New York, 198 U.S. 45 [1905]).
52

Pacific Gas and Elec. Co. v. State Energy Resources Comm., 461 U.S. 190, 205 (1983).
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on a finding that adequate means of disposal would be available for nuclear
waste. The Court recognized that, although nuclear energy and nuclear waste
were areas extensively regulated by the federal government, Congress
intended to leave sufficient authority to allow states to slow or even stop the
development of nuclear power for economic reasons.

Two savings clauses played a role in the resolution of the case. The first, found
in § 274(k), was narrowly drawn to apply only to the particular topic addressed in
that section, that is, certain federal-state agreements: ‘‘Nothing in this section
shall be construed to affect the authority of any State or local agency to regulate
activities for purposes other than protection against radiation hazards.’’53 The
Court was willing to consider it for guidance nonetheless. It recognized that
‘‘Congress, by permitting regulation ‘for purposes other than protection against
radiation hazards’ underscored the distinction . . . between the spheres of activity
left respectively to the federal government and the states.’’54 It then turned to the
more generally applicable savings clause of § 271: ‘‘Nothing in this chapter shall
be construed to affect the authority or regulations of any Federal, State or local
agency with respect to the generation, sale, or transmission of electric power
produced through the use of nuclear facilities licensed by the Commission.’’55

The Court concluded that this provision removed any doubt that questions of
rate making and the public need for additional electric plants were to remain in
state hands. It then engaged in an unusual foray into the legislative history of the
California statute to find a nonsafety rationale for the moratorium. An Assembly
Report provided the sought-after economic justification that ‘‘without a perma-
nent means of disposal, the nuclear waste problem could . . . lead[] to unpre-
dictably high [electricity] costs.’’

The Court also expressed alarm that a dangerous gap would be left in the
regulatory framework if states were stripped of all power over the construction
of new plants:

While the NRC does evaluate the dangers of generating nuclear power, it
does not balance those dangers against the risks, costs, and benefits of other
choices available to the State. . . . It is almost inconceivable that Congress
would have left a regulatory vacuum; the only reasonable inference is that
Congress intended the states to continue to make these judgments.56

More than twenty years after the Pacific Gas decision, the United States has
yet to provide a permanent nuclear waste repository, while spent fuel rods

53 42 U.S.C. § 2021(k).
54 461 U.S. at 210.
55 42 U.S.C. § 2018.
56 461 U.S. at 208.

158 Sandi Zellmer



from the nation’s reactors continue to accumulate. The potential consequen-
ces of improper storage and disposal cry out for a federal solution, but so long
as none is forthcoming, states such as California have struggled to fill, or at
least alleviate, the regulatory gap by limiting nuclear reactor construction or
expansion and by restricting the transportation and disposal of nuclear waste.
Other than construction moratoria, states have been rebuked at nearly every
turn in the lower courts, which have invalidated state statutes notwithstanding
the Supreme Court’s instruction against congressional occupation of the field
of nuclear energy.57 By construing Pacific Gas narrowly, however, the trend is
consistent with contemporary Supreme Court cases, which have viewed state
regulatory programs far less favorably in the years following Pacific Gas.

WORKPLACE SAFETY

Preemption challenges to state regulatory programs began to gain more trac-
tion in the early 1990s. In some cases, state regulations have been struck down
despite strongly worded savings clauses such as those found in the Occupa-
tional Safety and Health Act. Along with the explicit savings clause for com-
mon law remedies, Congress also specified that states are free to ‘‘assert
jurisdiction under State law over any occupational safety or health issue with
respect to which no [OSHA] standard is in effect.’’58 States are authorized to
assume responsibility for the development and the enforcement of occupa-
tional safety and health standards, but such plans may be approved only if the
secretary certifies that the state standards are ‘‘at least as effective’’ as federal
standards, and that the state will dedicate sufficient resources to administra-
tion and enforcement. Although many states simply adopt the OSHA regu-
lations as their own, several have adopted more stringent requirements than
provided by the federal floor on a range of subjects ranging from fire codes to
criminal-enforcement schemes.

In Gade v. National Solid Wastes Management Ass’n, a trade association
sued to prevent Illinois from enforcing state laws providing for the licensure of
workers at hazardous waste sites.59 Both the association and OSHA argued
that OSHA’s standards for the training of workers who handle hazardous
wastes preempted Illinois law. Emphasizing its desire to avoid subjecting

57 See, e.g., Skull Valley Band of Goshute Indians v. Nielson, 376 F.3d 1223 (10th Cir.
2004), cert. denied, 546 U.S. 1060 (2005); U.S. v. Kentucky, 252 F.3d 816 (6th Cir. 2001); U.S.

v. Manning, 434 F.Supp.2d 988, 1006 (E.D. Wash. 2006); Abraham v. Hodges, 255
F.Supp.2d 539 (D.S.C. 2002).

58 29 U.S.C. § 667(a).
59 505 U.S. 88 (1992).
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employers to duplicative regulation, the Supreme Court agreed that the act
preempted any nonapproved state regulation of an occupational issue for
which a federal standard had been adopted. Its opinion contracted the scope
of the statutory savings clause by presupposing ‘‘a background pre-emption of
all state occupational safety and health standards whenever a federal standard
governing the same issue is in effect.’’60 The Court noted, however, that state
laws of general applicability, such as traffic safety laws and fire codes, would
not be preempted because they regulate workers as members of the general
public and not strictly as workers; in short, such generally applicable require-
ments would not be considered ‘‘occupational’’ standards. In the wake of Gade,
states are precluded from issuing regulations that directly concern worker safety
if any related federal standard exists, even when the state regulations advance
congressional objectives by setting more protective standards than required by
the federal regulatory floor and even when enforcement of the state require-
ment would not preclude or otherwise conflict with enforcement of the federal
standard. In effect, the Gade Court allowed OSHA’s standards to occupy the
entire field of licensure and training even though Congress evidenced its intent,
through the statutory savings clause, not to do so.

POLLUTION

Like OSHA, the OPA has been given broad preemptive effect in the regula-
tory context. As is typical of other environmental statutes, the OPA envisions a
role for state regulators and includes an explicit savings clause for protect-
ive state requirements. When it comes to regulating vessel safety, however, the
notion of cooperative federalism is illusory at best. In U.S. v. Locke, the
Supreme Court displaced Washington’s requirements for navigation watch
procedures, training requirements for crew members, and maritime casualty
reporting.61 The Ports and Waterways Safety Act, as amended by the OPA,
authorizes the federal government to regulate the design, construction, oper-
ation, and staffing of tanker vessels but retains the states’ authority to impose
requirements ‘‘relating to the discharge, or substantial threat of a discharge, of
oil,’’ and to regulate matters reflective of local peculiarities of their ports and
waterways.62 Regardless, the Court held that the OPA preempted Washing-
ton’s requirements. It explained away the OPA’s savings clause by finding that
its placement in Title I limited its scope to oil pollution liability and com-
pensation, while vessel manning requirements are contained in Title II,

60 Ibid., 100.
61 529 U.S. 89 (2000).
62 33 U.S.C. § 2718(c); 33 U.S.C. § 2702(a).
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which includes no savings clause. According to the Court, giving broad effect
to the savings clause would ‘‘disrupt national uniformity’’ and ‘‘upset the
careful regulatory scheme established by federal law.’’63 Ironically, the Court
concluded that a restrictive reading of the savings clause best respected a
federal-state balance. The Court also explained away the presumption against
preemption of traditional police powers of the states, finding it inapplicable
when the state regulates activities marked by a history of substantial federal
presence, such as maritime law.

State regulatory programs governing other types of pollution have fared
poorly as well. A recent addition to the Court’s cases preempting state regu-
latory authority invalidated an attempt to control air pollution from vehicles.
As in the OPA, Congress embraced a cooperative federalism model in the
CAA to preserve the authority of the states to make policy decisions within
their borders while authorizing EPA to establish national ambient air-quality
standards and certain emission limitations. A key feature of this approach is
the ability of states to adopt their own state implementation plans to meet
national air-quality standards by controlling source-by-source emissions in a
fashion that balances the state’s own economic and environmental con-
cerns.64 Statutory savings clauses explicitly retain states’ latitude to implement
air-quality requirements for factories, power plants, and other stationary sour-
ces.65 The act includes a savings clause applicable to motor vehicles as well,
but the Supreme Court has given this provision short shrift, while expansively
reading a preemptive provision limiting state standard setting.

This occurred in Engine Manufacturers Association v. South Coast Air
Quality Management District, where the Court, at the behest of a trade asso-
ciation representing manufacturers of diesel engines, invalidated a local
regulation requiring local fleet operators to purchase or lease only vehicles
that met stringent emission standards.66 The regulation was adopted by
California’s South Coast Air Quality District, which had become one of the
most polluted regions in the United States due in large part to excessive
vehicle traffic. The manufacturers relied on a preemption clause found in
§ 209(a) to challenge the regulation: ‘‘No State or any political subdivision
thereof shall adopt or attempt to enforce any standard relating to the control of
emissions from new motor vehicles or new motor vehicle engines subject to
this part.’’67 To offset this provision, § 209(d) incorporates a savings clause that

63 529 U.S. at 105–6.
64 42 U.S.C. § 7410(k).
65 See n. 7 and accompanying text.
66 541 U.S. 246 (2004).
67 42 U.S.C. § 7543(a).
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explicitly allows states ‘‘otherwise to control, regulate, or restrict the use,
operation, or movement’’ of vehicles.68 Through § 209, Congress acted to
prevent states from imposing production mandates that would cause ‘‘undue
economic strain on the industry’’ by forcing vehicle manufacturers to produce
engines with state-specific characteristics as a condition of sale.69

According to the Supreme Court, the South Coast District’s regulation was
a ‘‘standard’’ within the preemption provision of § 209(a). Rather than looking
closely at the statute, the Court invoked Merriam-Webster’s Dictionary, which
defines standard as that which ‘‘is established by authority, custom, or general
consent, as a model or example; criterion; test.’’ This generic definition freed
to Court to find that ‘‘a standard is a standard even when not enforced through
manufacturer-directed regulation’’ and to ignore the savings clause that would
seemingly preserve a local requirement that certain types of vehicles be used
within the district.70

In dissent, Justice Souter criticized the majority’s unduly broad construc-
tion of the term standard as violating the plain meaning of § 209(a). As Justice
Souter also noted, the majority ignored the presumption against preemption
that ‘‘the historic police powers of the States were not to be superseded by the
Federal Act unless that was the clear and manifest purpose of Congress.’’71

Section 209 may not be a ‘‘model of clarity,’’ as Justice Souter correctly noted,
but tiebreakers in interpreting statutes that are ‘‘unsystematic, redundant, and
fuzzy about drawing lines’’ must cut in favor of sustaining more protective
state and local rules. Local rules that motivate, but do not compel, manufac-
turers to develop and market vehicles that meet stringent emission controls are
consistent both with congressional intent regarding motor vehicles and the
overall purposes of the statute, ‘‘which sought to rectify states’ unwillingness
or inability to address air pollution problems, not to restrict their efforts.’’72

Although the South Coast experience demonstrates that air pollution is both
a local and a national problem and that solutions are necessary at both levels, it
might seem counterintuitive to say that local governments can play an impor-
tant role in addressing global issues such as climate change. However, both
common law remedies and state and local regulatory programs have proven
necessary to begin to fill the regulatory gap left by the federal failure to take a
meaningful stance on GHG emissions. Acting alone, local air-quality initiatives

68 42 U.S.C. § 7543(d).
69 541 U.S at 261 (Souter, J., dissenting).
70 Ibid., 252–3.
71 Ibid., 260 (citing Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 [1996]).
72 Albert C. Lin, ‘‘Erosive Interpretation of Environmental Law in the Supreme Court’s 2003–04

Term,’’ Houston Law Review 42, no. 3 (2005): 565, 584–5.
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may have very little impact on overall emission reductions, but they may trigger
action at the national level. As Professors Engel and Adelman explain, environ-
mental law is replete with examples where state and local initiatives successfully
motivated a comprehensive federal regulatory response on topics ranging from
acid rain to mercury emissions.73 As for preemption, there is reason to believe
that state and local restrictions on emissions from stationary sources, such as
power plants, would be less vulnerable than restrictions on mobile sources,
given the historic state and local presence in regulating stationary sources
and the absence of the countervailing federal interest in transportation efficien-
cies and nationwide vehicle-manufacturing standards.

MEDICAL DEVICES AND DRUGS

An anomaly in the Supreme Court’s recent preemption jurisprudence can be
seen in a case involving the individual’s ability to seek the assistance of a
doctor in making deeply personal medical choices. The Court has demon-
strated a greater willingness to respect state regulatory choices in this area in
part because Congress has been exceptionally careful to include a strongly
worded savings clause and in part because of the historic backdrop of state
authority regarding medical practice.

A doctor’s ability to use lethal drugs to assist terminally ill patients with
suicide has long been the subject of heated debate. Congress has provided no
federal resolution, and states have taken vastly different approaches to fill the
void. Dr. Jack Kevorkian was prosecuted and jailed under Michigan law for
injecting lethal drugs at the behest of a patient dying of Lou Gehrig’s disease.
In contrast, an Oregon law specifically allows physician-assisted suicide
through a statute that authorizes licensed physicians of terminally ill patients
to administer lethal drugs but only after counseling about palliative alterna-
tives and ensuring that patients are competent to make life-ending decisions.

The Oregon law provoked a preemption challenge by the U.S. attorney
general under the Controlled Substances Act. The act’s savings clause cau-
tions against displacement of state regulation by stating that, absent a direct
conflict, none of the act’s provisions should be construed as indicating an
intent ‘‘to occupy the field . . . to the exclusion of any State law on the same
subject matter which would otherwise be within the authority of the State,
unless there is a positive conflict between that provision of this subchapter and
that State law so that the two cannot consistently stand together.’’74

73 See Infra Chapter 13, ‘‘Adaptive Environmental Federalism.’’
74 21 U.S.C. § 903.
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The Supreme Court rejected the preemption challenge in Gonzales v.
Oregon.75 It noted that, although Congress could, as a matter of constitutional
power, establish national standards for the administration of prescription
drugs for use in suicide, Congress had not done so. Rather, congressional
objectives were relatively modest – barring doctors from using prescription-
writing powers to engage in illicit drug trafficking. This narrow objective,
coupled with the savings clause, convinced the Court that Congress intended
states to continue exercising their historic police powers to protect the lives
and health of their residents by regulating the practice of medicine.

HARMONIZING STATE REGULATIONS WITH FEDERAL LAW

Although the Court has not invariably found federal law fully preemptive of
state law, during the past two decades the Supreme Court has often shielded
industry from progressive state regulations in areas ranging from oil-spill
prevention to workplace safety to automobile emissions. In cases involving
constraints on economic interests, statutory savings clauses have been given
short shrift or even blatantly ignored. If courts gave more careful attention to
congressional choices reflected in statutory savings clauses, there would be
fewer regulatory gaps. In some cases, savings clauses reflect congressional
determinations of institutional competency, fairness, and efficiency, while
in others savings clauses indicate congressional intent to allow regulatory
overlap to ensure comprehensive coverage. In either case, the Court’s pro-
preemption trend is troubling, as it often relies on strained statutory interpre-
tation and creates tension with congressional objectives. Federal law should
not be construed to preempt state regulatory programs so long as the state
regulation in question comports with congressional objectives and is a reason-
able construction of the space left by the federal statute.

SAVING SAVINGS CLAUSES

Statutory savings clauses are intended to preserve the states’ ability to provide
increased protection over and above the federal regulatory floor, but Supreme
Court precedent has left the courts free to interpret them in a fashion that
actually diminishes overall protection of health, safety, and environmental
quality. Ignoring explicit savings clauses or construing them unduly narrowly
undermines congressional policy in the highly sensitive, politically charged
area of federal-state relations. Conversely, giving savings clauses appropriate

75 546 U.S. 243 (2006).
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weight would honor congressional choices, avoid regulatory gaps, and
enhance institutional competency by empowering governments at all levels
to protect the public.

Judicial narrowing of savings clauses is especially troubling when common
law remedies for harmful activities are displaced. There are compelling rea-
sons for courts to apply the presumption against preemption faithfully to
preserve states’ powers to protect human health and welfare through the
common law. Leaving individuals without adequate means of redressing inva-
sions of their privacy, health, and property causes a severe imbalance between
government and corporate power and individual rights. Conversely, in most
cases, federal regulatory requirements and state common law can be easily
harmonized. Far from posing a conflict or undermining congressional objec-
tives, state common law remedies give greater force to federal remedial pur-
poses and in doing so give greater stability to the law as a whole.

Giving savings clauses proper weight is important in the regulatory arena,
too. So long as the state regulation in question comports with Congress’s
remedial objectives and is a reasonable construction of the space preserved
by the savings clause, state regulatory choices should be honored, particularly
when those choices are made against a backdrop of the states’ traditional
police powers.

For its part, Congress can take positive steps with more precision in draft-
ing. There is no magic formula, but in the event that Congress intends to save
the broadest array of state and local remedies and requirements, it might craft
a savings clause that reads as follows: ‘‘Nothing in this act shall be construed to
occupy the field on the topics subject to this act. Moreover, absent a direct
conflict that makes compliance with both state and federal law impossible,
nothing in this act shall be construed to affect state or local authorities, be they
regulatory or judicial in nature, and nothing in this act shall in any way affect,
or be construed to affect, statutory or common law rights or remedies.’’ To ensure
the broadest possible application, the savings clause should be placed within
the statutory subchapter on ‘‘General Provisions’’ rather than tucked within a
subchapter related to a discrete topic.

If, however, Congress chooses to include both savings and preemption
clauses, either because it wishes to carve out an area for preemptive effect
or because both clauses are necessary to achieve compromise and passage of
the statute in question, it must be especially clear regarding the specific topic
or activity to be preempted. It must also be clear regarding whether preemp-
tion extends only to positive enactments and regulations or to other types of
requirements, such as common law remedies. This may be impossible if the
two clauses were included not to carve out specific spheres of federal and state
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activity but instead to reach an ambiguous yet passage-enabling compromise.
If this is the case, the presumption against preemption should still be
given full force, but in the end judges, rather than Congress, will be left to
resolve the preemption issue with little meaningful guidance from the
Supreme Court.
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8 Federal Preemption by Inaction

Robert L. Glicksman

Previous chapters show that courts sometimes find that the adoption and
implementation of federal law preempts state law not only when Congress
includes in a statute an explicit provision ousting state law but also when the
courts discern the legislature’s implicit intent to achieve that result. In a
surprisingly large number of cases, the courts have declared state law to be
preempted by federal legislative or regulatory action despite the presence in
federal statutes of savings clauses whose objective is to preserve, rather than
supersede, state law.1 But the preemption doctrine has the potential to sweep
even more broadly. On occasion, even the federal government’s failure to act
has been deemed sufficient to preclude state governments from pursuing
regulatory initiatives and to bar common law tort actions seeking redress for
harms caused by a defendant’s activities.

This chapter analyzes when inaction by either Congress or a federal regu-
latory agency has been and should be deemed preemptive of state law. Like all
preemption questions, determinations of whether federal inactivity bars state
action has important implications for the values reflected in our federal sys-
tem of government. The unique aspect of the preemption through inaction
conundrum is the likelihood that if a court finds that federal legislative or
administrative failure to act preempts state regulation, the problems that
attracted the attention of state government in the first place will wind up
being completely unregulated. That result may have significant adverse con-
sequences for the states’ traditional exercise of their police powers to protect
public health, safety, welfare, or the environment.

This chapter introduces the issues raised by preemption through inaction by
using a timely and important example as a reference point: the authority of the
states to regulate activities that contribute to global climate change in light of

1 The treatment of savings clauses is addressed by Professor Zellmer in Chapter 7.
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the federal government’s largely sluggish response to the environmental and
health risks posed by climate change. It surveys the circumstances in which the
federal government’s failure to act should give rise to either express or implied
preemption. It also analyzes the scope of authority of federal agencies that have
declined to act to affect the preemption result. Finally, it inquires whether state
law should ever be preempted in a situation in which the federal government
lacks the authority to address the subject of state regulation.2

The chapter contains three basic recommendations, one for Congress and
two for the courts. First, in deference to state prerogatives in areas of tradi-
tional state concern, Congress should not preempt state regulation in areas in
which it has chosen not to regulate unless it determines that a state’s effort to
address market failure through regulation would inappropriately impose
adverse impacts on other states, or that federal policies can best be achieved
in the absence of targeted regulation at any level of government. Second, in
the absence of federal regulatory action, the courts should never find implied
preemption based on occupation of the regulatory field in which the state is
engaged. Third, the courts should find implied preemption in the absence of
federal regulatory action based on a conflict with federal objectives only if
Congress has explicitly delegated to a federal agency the power to preempt
state law to prevent it from subverting federal goals, and the agency has clearly
and authoritatively exercised that authority.

GLOBAL CLIMATE CHANGE AND FEDERAL

PREEMPTION BY INACTION

State efforts to regulate activities that contribute to global climate change
provide a recent important example of the potential implications of allowing
federal inactivity to preempt state regulation. Several states and regional
entities have adopted restrictions on greenhouse gas (GHG) emissions from
stationary sources, such as coal-fired electric utilities. Some observers have
argued that these laws are at risk of preemption by the federal Clean Air Act
(CAA), although no court has yet addressed the issue.3

2 For more extensive treatment of the issues raised in this chapter, see Robert L. Glicksman,
‘‘Nothing Is Real: Protecting the Regulatory Void through Preemption by Inaction,’’ Virginia

Environmental Law Journal 26 (2008): 5.
3 See, e.g., Joshua B. Fershee, ‘‘Levels of Green: State and Local Efforts, in Wyoming and

Beyond, to Reduce Greenhouse Gas Emissions,’’ Wyoming Law Review 7 (2007): 269, 279;
Robert B. McKinstry Jr. and Thomas D. Peterson, ‘‘The Implications of the New ‘Old’
Federalism in Climate-Change Legislation: How to Function in a Global Marketplace When
the State Takes the Lead,’’ Pacific McGeorge Global Business and Development Law

Journal 20 (2007): 61.
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The preemption question also has arisen in the context of state vehicle-
emission controls. In 2004, the California Air Resources Board adopted reg-
ulations restricting emissions of carbon dioxide (CO2) from motor vehicles. A
coalition of motor vehicle manufacturers and dealers, among others, sued the
state to invalidate the regulations on the ground, among others, that they are
preempted by section 209(a) of the CAA.4 That provision declares generally
that no state shall ‘‘adopt or attempt to enforce any standard relating to the
control of emissions from new motor vehicles or new motor vehicle engines
subject to’’ the provisions of the CAA that relate to motor vehicle emissions
and fuel standards.5

Despite this prohibition, Congress has long allowed California to regulate
motor vehicle emissions in light of the ‘‘compelling and extraordinary con-
ditions’’ that make California ‘‘sufficiently different from the Nation as a
whole to justify standards on automobile emissions which may, from time
to time, need [to] be more stringent than national standards.’’6 Accordingly,
the CAA authorizes the federal Environmental Protection Agency (EPA) to
waive the prohibition in section 209(a) for California if the state’s standards
are at least as protective of public health as any applicable federal standards
and are necessary to meet compelling and extraordinary conditions. The act
requires that EPA issue standards restricting motor vehicle emissions that, in
the judgment of EPA’s administrator, ‘‘cause or contribute to air pollution
which may reasonably be anticipated to endanger public health or welfare.’’7

In addition, the CAA authorizes any other state to adopt vehicle-emission
standards that are identical to California’s,8 and at least fifteen states have

4
Central Valley Chrysler-Jeep v. Witherspoon, 456 F. Supp. 2d 1160 (E.D. Cal. 2006).

5 42 U.S.C. § 7543(a). The plaintiffs also alleged that the California regulations are preempted
by the Energy Policy and Conservation Act of 1975 (EPCA), 49 U.S.C. § 32919(a), the statute
that authorizes the Department of Transportation to issue corporate average fuel economy
standards. That argument involves preemption by federal regulatory action rather than inac-
tion and is therefore not germane to the issues addressed in this chapter. In any event, the
argument was weakened considerably when the U.S. Supreme Court concluded that regu-
lations limiting CO2 emissions from motor vehicles (in that case, by the federal EPA) would
not be inconsistent with federal fuel economy standards. Massachusetts v. EPA, 127 S. Ct.
1438, 1461–2 (2007). The district court in the California litigation subsequently ruled that the
EPCA does not preempt California’s vehicle emissions controls for CO2. Central Valley

Chrysler-Jeep, Inc. v. Goldstene, 529 F. Supp. 2d 1151 (E.D. Cal. 2007). See also, Green

Mountain Chrysler Plymouth Dodge Jeep v. Crombie, 508 F. Supp. 2d 295 (D. Vt.
2007) (concluding that alleged conflict between the CAA and the EPCA does not give rise to
preemption issues, but that, even if it does, the EPCA does not preempt state controls on CO2
emissions from motor vehicles).

6 H.R. Rep. No. 90-148 (1967), Reprinted in 1967 U.S.C.C.A.N. 1938, 1956.
7 42 U.S.C. § 7543(b).
8 42 U.S.C. § 7507.
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done so. The court in the California climate-change litigation ruled that
unless EPA issued the waiver California sought for its CO2 vehicle-emission
control standards, the state’s regulations would be preempted under the gen-
eral preemption provision of section 209(a) of the CAA.9 In late 2007, EPA
denied the waiver,10 prompting California to challenge the denial in court.

The preemption question raised by the adoption of state climate-change stand-
ards is relevant to this chapter because EPA has not regulated emissions of CO2
from either stationary or mobile sources under the CAA. For years, EPA took the
position that it lacked the authority to regulate emissions of CO2 and other
GHGs under the CAA because they do not qualify as air pollutants under the
statute. In also stated that, even if it had such authority, it would refuse to adopt
vehicle emission controls on GHGs on policy grounds because, for example, of
the uncertainty regarding the causes, consequences, and means of redressing
climate change, and because of the disincentives to reduce GHG production
that unilateral U.S. regulation would create for nations, such as China, that are
large producers of GHGs but that have not yet regulated responsible sources.

The Supreme Court in 2007 held that EPA does have the power to regulate
GHG emissions under the CAA and that EPA’s policy-based reasons for refusing
to do so were arbitrary and insufficient to justify its refusal to regulate.11 Despite
that decision, EPA has still not regulated any source of GHG emissions under
the CAA, and it is not clear whether or when it will do so. Pending such federal
regulation, the rulings in the California climate-change litigation mean that, in
the absence of statutory amendments authorizing state regulation or an admin-
istrative reversal of EPA’s denial of California’s waiver request, motor vehicle
emissions of GHGs will remain completely unregulated. Given the consensus
of mainstream scientific opinion that GHG emissions contribute to climate
change – recognized by the Supreme Court in its 2007 decision � this

9
Central Valley Chrysler-Jeep v. Witherspoon, 456 F. Supp. 2d 1160, 1174 (E.D. Cal.
2006). Cf. Green Mountain Chrysler Plymouth Dodge Jeep v. Crombie, 508
F. Supp. 2d 295, 302 (D. Vt. 2007) (assuming for purposes of analysis of EPCA preemption
claim that EPA would grant a waiver to California but stating that if it denied the waiver,
California’s vehicle emissions controls and those of states adopting California’s standards
would be preempted).

10 Letter of Stephen L. Johnson to The Honorable Arnold Schwarzenegger, December 19,
2007; U.S. EPA, ‘‘America Receives a National Solution for Vehicle Greenhouse Gas
Emissions’’ (December 19, 2007), available at http://yosemite.epa.gov/opa/admpress.nsf/
d0cf6618525a9efb85257359003fb69d/41b4663d8d3807c5852573b6008141e5!OpenDocument.
EPA issued a formal version of its denial of the waiver petition in March 2008. ‘‘California
State Motor Vehicle Pollution Control Standards; Notice of Decision Denying a Waiver of
Clean Air Act Preemption for California’s 2009 and Subsequent Model Year Greenhouse Gas
Emission Standards for New Motor Vehicles,’’ 73 Federal Register 12,156 (March 6, 2008).

11
Massachusetts v. EPA, 127 S. Ct. 1438 (2007).
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regulatory void is likely to pose threats to public health and the environment
that at least some states deem worthy of immediate regulatory attention.

This particular statutory and policy puzzle will be resolved at some time in
the coming years. It raises, however, a larger and more enduring question:
When, if ever, is it appropriate for the federal government to preclude state
regulatory initiatives to address a social challenge or risk, in this case state
efforts to control GHG emissions, despite federal unwillingness to tackle the
threat targeted by state regulation?

EXPRESS PREEMPTION

Congress may preempt state law in its entirety, assuming it is authorized under
the enumerated powers set forth in Article I of the Constitution to intervene in
the area that would otherwise be covered by state law. The exercise of that
power to preempt should be exercised carefully, however, in circumstances in
which the federal government has not established its own presence in the
relevant field of regulation. The government regulates to protect the public
health, safety, and the environment for various reasons. One basis for regu-
lation is the conviction that the free market is incapable of providing the levels
of protection that the government deems appropriate. The unconstrained free
market’s inability to supply adequate protection is often the result of the
presence of one or more forms of market failure. In addition, democratically
expressed preferences may result in laws seeking a cleaner environment or less
risk than the market would produce on its own.

In the absence of regulation, for example, polluters have strong incentives
not to control their polluting activities because the costs of pollution (such as
adverse effects on the public health) are external to them (i.e., they are borne
by other people). One function of government regulation of polluting activ-
ities is to internalize the costs of pollution by forcing polluters to bear them
(such as through compliance with mandatory controls). If a polluter passes on
to customers the increased costs of operation that result from regulation, those
customers will receive more accurate market signals about the true costs of the
polluter’s activities and will be able to make informed decisions about
whether the value provided by the polluter’s goods or services is worth the
costs. Other types of regulation seek to promote economic efficiency by
addressing other kinds of market failure, such as the absence of competition,
barriers to entry into a market, inadequate or inaccurate information for
consumers, or inadequate provision of public goods. Still other regulatory
regimes pursue noneconomic goals, such as redressing inequitable distribu-
tion of wealth or the pursuit of noneconomic collective values.
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RATIONALES FOR PREEMPTION AND THE NEED

FOR CLEAR STATEMENT

The Framers of the Constitution sought to preserve state sovereignty at the same
time that they created a new national government. The Supremacy Clause �
the source of the preemption doctrine � undoubtedly allows appropriately
adopted federal law to supplant state law. In light of the importance the Framers
attributed to the preservation of state sovereignty, however, Congress should
exercise that authority sparingly and only after careful consideration of the
impact of the resulting infringements on state sovereignty. Notwithstanding
the general desirability of leaving state regulatory authority intact, especially
in areas of traditional state and local concern such as protection of the public
health and safety,12 two main rationales might justify federal preemption in the
absence of federal regulation of a risk or harm. First, it is appropriate for
Congress to preempt state A’s regulation if it concludes that state A’s approach
to addressing a particular form of market failure will adversely affect the inter-
ests of other states who are not capable of protecting themselves against the
externalities created by state A’s regulatory regime. This justification for pre-
emption mirrors the rationale the Supreme Court has developed in ‘‘dormant
Commerce Clause’’ jurisprudence that interprets the Commerce Clause of the
Constitution as imposing constraints on state activity that discriminates against
interstate commerce or results in extraterritorial regulation.

Second, it is also appropriate for Congress to preempt state regulation,
despite the absence of a federal regulatory program, if it concludes that federal
interests are best served by confining legal constraints on the operation of the
free market to those derived from traditional sources of law such as common
law contract and property law rules. Congress might decide, for example, that
the adoption of diverse state regulatory requirements threatens the develop-
ment of a beneficial new technology and that, unless and until Congress
decides to regulate the use of that technology, there should be no positive
statutory or administrative regulation. It is quite another thing for Congress to
displace a state’s regulatory efforts simply because it concludes that the state’s
perception that market failure exists is mistaken, that the regulatory regime

12 As the Supreme Court recently noted, ‘‘[p]ublic health does not define itself,’’ and it is not
always apparent whether a state regulatory scheme should be regarded as a ‘‘public health’’ or
an economic regulatory program. Rowe v. New Hampshire Motor Transport Ass’n, 128
S. Ct. 989, 997 (2008). The state regulatory programs addressed in this chapter do not fall
within that gray area. There is no question that a major goal of legislation addressing global
climate change is to protect the public health.
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the state has adopted to address market failure will be ineffective, or that
democratically expressed preferences reflected in state laws seeking a cleaner
environment or less risk than the market would produce on its own are ill-
advised. The respect for state sovereignty reflected in our constitutional system
of federalism supports allowing a state to regulate activities within the state’s
borders, even if its chosen method of regulation is ill-considered or unneces-
sary because of the state’s mistaken diagnosis of market failure.

If Congress determines that one of the two circumstances that justify
preemption despite the absence of federal regulation exists, it should
include in the statutory preemption provisions an explicit justification for
preemption. The statute should enunciate either that state regulation would
impose unjustified externalities on states other than the adopting state, or
that state regulation would interfere with federal objectives that can best be
promoted by freezing the status quo, thereby blocking the adoption of con-
straints on the free market that are not reflected in existing sources of law
such as rules of contract and property law. In the first case, the statute should
identify the externalities the preemption provision is designed to prevent. In
the second case, Congress should identify the federal interests it seeks to
protect and the manner in which state regulation would frustrate those
interests.

How would state regulation of climate change fare under this framework
for assessing preemption of state regulation in the absence of federal regula-
tory activity? Because GHG impacts are felt worldwide due to their aggregate
levels, one state’s regulation of GHGs would not impose any environmental
externalities on other states. If a regulated source, mobile or stationary, com-
plies with the state’s controls, adverse impacts on the environment will be
reduced, not increased. Even if a stationary source subject to state A’s con-
straints on GHG emissions decides to locate elsewhere to avoid state A’s
regulation, other states will not suffer any incremental adverse GHG-related
environmental effects because the emission of GHGs will have the same
adverse impacts on the environment regardless of where they take place.
Thus, the degree to which a source subject to state A’s regulation contributes
to global climate change that adversely affects state B will be the same regard-
less of whether the source continues to operate in state A free of regulation,
moves to state C to avoid regulation, or even locates in state B.13

13 If the stationary source locates in state B, it might adversely affect state B’s environment in
other ways, such as by contributing to air pollution that is localized in nature or to water
pollution. Those effects may justify preemption under federal regulatory programs that
address those types of pollution, but preemption would not be justified on the basis of the
impact in state B of state A’s regulation of GHG emissions.
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State regulation does, however, have the potential to impose economic exter-
nalities on other states. If, for example, state A restricts motor vehicle emissions
of GHGs and the auto manufacturers decide to continue to market their prod-
ucts in those states, the economic interests of other states could be affected.
Compliance with state A’s regulation is likely to increase the auto manufac-
turers’ production costs. Thus, a state like Michigan may suffer as a result of state
A’s regulation if the manufacturers experience reduced profits and therefore
reduced state tax liability. If the manufacturers decide to market the same cars
nationwide and to build them all to comply with state A’s regulations, the costs
of purchasing cars is likely to increase in all states. The creation of these adverse
external economic consequences provides a stronger justification for preempting
state A’s regulation than the environmental externalities that flow from state A’s
regulation. As the next paragraph indicates, however, even this ground justifies
only partial preemption of state regulation of motor vehicle emissions of GHGs.

The second ground for express preemption of state regulation in the face of
federal inaction is the potential for state regulation to thwart federal goals such
as uniformity and minimization of transaction costs. As indicated in the preced-
ing text, section 209(a) of the CAA limits the degree to which the states may
regulate motor vehicle emissions. The justification for preempting state regu-
lation has always been that multifarious state regulatory regimes would create
havoc for the auto manufacturers, whose production costs would increase sig-
nificantly if they were forced to manufacture cars with different kinds of emis-
sion controls to meet the requirements of each state in which they do business.
Exclusive federal regulation of tailpipe emissions ensures that the auto compa-
nies will have to deal with only one standard. This desire for uniformity and
reduced transaction and production costs obviously bears on the wisdom of
allowing state regulation of GHG emissions from motor vehicles.

As previously indicated, however, Congress has authorized EPA to waive
the CAA’s prohibition on state regulation for California. Further, the CAA
allows other states to adopt standards identical to those adopted by California
and approved by EPA. Allowing California to adopt GHG emission controls
and allowing other states to piggyback onto the California standards would
seem to pose no greater obstacles to the federal interest in uniformity and
minimal transaction costs than the current CAA does for air pollutants already
being regulated by EPA, even if Congress or EPA eventually adopts motor
vehicle emission controls for GHGs. For this reason, EPA’s assertion that
denial of California’s waiver request was necessary to prevent a ‘‘patchwork’’
of state regulation rings hollow.14 The justification for preempting state

14 U.S. EPA, ‘‘America Receives a National Solution for Vehicle Greenhouse Gas Emissions.’’
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regulation of GHG emissions from factories and other stationary sources is
even weaker because such sources tend to be constructed on a site-specific
basis. The production cost economies of scale rationale on which federal
preemption of motor vehicle emissions is based therefore exists only to a very
limited degree, if at all, in the context of regulation of stationary sources.

NARROW JUDICIAL CONSTRUCTION OF EXPRESS

PREEMPTION PROVISIONS

Respect for state sovereignty, especially in areas of traditional state concern,
also supports narrow judicial construction of express statutory preemption
provisions when the alleged preemption arises in the context of federal inac-
tion. Congress is fully capable of expressing clearly its desire to preempt state
regulation even though the federal government has chosen not to act. If an
express preemption provision does not clearly cover situations in which the
federal government has failed to act, the courts should presume that Congress
did not intend to preempt through inaction.

The Supreme Court has adopted precisely that approach in cases in which
federal statutes were alleged to preempt state law despite the federal govern-
ment’s failure to regulate the activities covered by the state regime. In Puerto
Rico Department of Consumer Affairs v. ISA Petroleum Corp.,15 for example,
several oil companies sued Puerto Rico claiming that its regulations imposing
excise taxes on oil refiners were preempted by federal law. In 1973, Congress
adopted the Emergency Petroleum Allocation Act,16 which authorized the
president to issue regulations controlling the prices and allocation of crude oil
and refined petroleum products. A subsequent statute extended the presi-
dent’s authority but subjected it to a sunset provision. The oil companies
asserted that the 1973 act reflected Congress’s decision to ‘‘enter the field of
petroleum allocation and price regulation,’’ and that, instead of countermand-
ing that decision, the sunset provision ‘‘merely changed the nature of the
federally imposed regime from one of federal hands-on regulation to one of
federally mandated free-market control.’’

The Court disagreed and rejected the refiners’ preemption challenge. It
concluded that, although the Constitution allows Congress to create the kind
of regime described by the refiners, the courts should not allow Congress to
create one ‘‘subtly.’’ It stated that ‘‘[w]ithout a text that can . . . plausibly be
interpreted as prescribing federal pre-emption it is impossible to find that a

15 485 U.S. 495 (1988).
16 Pub. L. No. 93-159, 87 Stat. 627 (1973).
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free market was mandated by federal law.’’ The Court distinguished a case
decided in 1983, in which it had stated that ‘‘[a] federal decision to forego
regulation in a given area may imply an authoritative determination that the
area is best left unregulated, and in that event would have as much pre-
emptive force as a decision to regulate.’’17 According to the Court in the oil
refiners’ case, Congress enacted the statute at issue in the 1983 case ‘‘to fill a
regulatory gap, not to perpetuate one.’’ It therefore concluded that Congress’s
withdrawal from substantial involvement in regulation of the petroleum
industry did not amount to an ‘‘extant action’’ sufficient to create an inference
of preemption ‘‘in an unregulated segment of an otherwise regulated field[;]
pre-emption, if it is intended, must be explicitly stated.’’18

The Puerto Rico Department case highlights the need for an explicit state-
ment by Congress that it intends its inactivity to preempt state regulation. If
anything, the inference that Congress intended to oust state regulatory author-
ity is even weaker where the federal government has never regulated than
where it has regulated and chosen to stop doing so. In the latter situation, it is
at least plausible to infer that, after reviewing the effects of federal regulation,
Congress decided that regulation was not having its intended beneficial
effects, and that the absence of regulation was preferable. Thus, for example,
in a case decided early in 2008, the Supreme Court interpreted broadly an
explicit preemption clause in a federal statute relating to motor carrier service,
holding that it preempted state statutes that regulated the delivery to tobacco
customers within the state. The Court relied heavily on Congress’s ‘‘over-
arching goal’’ in repealing federal regulation of the trucking industry to assure
that transportation services reflect ‘‘the maximum reliance on competitive
market forces,’’ which would stimulate efficiency, innovation, and low
prices.19 Citing the federal act’s legislative history, the Court found that allow-
ing state regulation of trucking services would conflict with ‘‘Congress’s major

17
Arkansas Elec. Cooperative Corp. v. Arkansas Pub. Serv. Comm’n, 461 U.S. 375, 384
(1983).

18
Puerto Rico Dep’t, 485 U.S. at 504.

19
Rowe v. New Hampshire Motor Transport Ass’n, 128 S. Ct. 989, 995 (2008). The Court
quoted a statute deregulating airline transportation, 49 U.S.C.A. § 40101(a)(12). In Morales v.

Trans World Airlines, Inc., 504 U.S. 374 (1992), the Court had relied on that provision, an
explicit statutory preemption provision, and the statute’s legislative history to support its
holding that state regulation of the airline industry was preempted. According to the Court,
Congress decided when it deregulated the airline industry that allowing state regulation would
conflict with Congress’s determination that maximum reliance on competitive forces would
best insure lower air fares and better service. In Rowe, the legislative history of the trucking
deregulation statute indicated that Congress had similar goals and, accordingly, ‘‘copied the
language of the air-carrier pre-emption provision’’ in the airline deregulation statute. Rowe,
128 S. Ct. at 994.
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legislative efforts’’ to leave decisions concerning the range of services offered
by truckers, ‘‘where federally unregulated, to the competitive marketplace.’’20

In any event, whether the federal government has regulated and chosen to
cease doing so or has never regulated at all in the field chosen for state
intervention, the courts should not find preemption unless Congress has
clearly stated in the statute that states may not regulate despite the absence
of federal regulatory activity.

The Supreme Court has followed this approach in cases involving alleged
preemption of common law remedies as well as positive regulatory enact-
ments. In Sprietsma v. Mercury Marine,21 for example, an outboard motor
manufacturer asserted that a tort action following an accident in which a
woman died when she fell out of a boat and was struck by the propeller
was preempted by the Federal Boat Safety Act of 1971.22 That statute author-
izes the secretary of transportation, acting through the Coast Guard, to issue
regulations establishing minimum safety standards for recreational vessels and
associated equipment. Although the Coast Guard issued regulations that
included boat performance and safety standards, those regulations did not
include any propeller-guard requirement. The Court refused to interpret an
express preemption provision to bar the pursuit of common law tort claims.

The CAA does not currently include provisions that specifically identify the
degree to which state regulation of GHGs is allowed. The statute does have
more general preemption provisions. One provision bars state regulation that is
less stringent than standards adopted by EPA.23 This provision has no bearing
on state regulation of GHGs from either mobile or stationary sources because
EPA has not adopted any standards restricting GHG emissions. Other provi-
sions bar state regulation of motor vehicle emissions but allow EPA to exempt
California from that prohibition and allow other states to adopt California’s
standards if EPA does so.24 A narrow construction of those provisions might lead
to the conclusion that the prohibition only applies when EPA has adopted
motor vehicle emission controls for the particular air pollutant involved.
Because it has not done so for GHGs, the states are free to regulate them.25

20
Rowe, 128 S. Ct. at 996.

21 537 U.S. 51 (2002).
22 46 U.S.C. §§ 4301–11.
23 42 U.S.C. § 7416. This preemptive provision relates to the floor/ceiling preemption choice

discussed by Professor Buzbee in Chapter 5.
24 42 U.S.C. § 7543(a)–(b).
25 The district court in the California motor vehicle standards case did not take this position.

Central Valley Chrysler-Jeep v. Witherspoon, 456 F. Supp. 2d 1160, 1174 (E.D. Cal.
2006) (concluding that California’s regulations are preempted unless EPA issues a waiver
under § 209(b)).
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Even if the courts reject this interpretation, the CAA allows California to
seek EPA’s approval to regulate GHG emissions from motor vehicles. If a
court or EPA were to reverse EPA’s late 2007 denial of California’s waiver
request, other states could adopt controls identical to California’s standards.

IMPLIED PREEMPTION

As previous chapters have demonstrated, it is well established that federal law
may preempt state law implicitly even if it does not do so explicitly. Other
chapters of this book suggest that the courts should be wary of finding implicit
preemption, and even that the Supreme Court should abolish the implied
preemption doctrine except in situations in which compliance with both
federal and state law is impossible. The justification for the latter result would
be that Congress is fully capable of including in a statute an explicit declara-
tion of preemption and defining the scope of the preempted field. If the courts
refuse to recognize implied preemption, Congress will have strong incentives
to consider whether preemption is appropriate and, if so, state the rationale for
and the scope of the preemption it desires on the face of the statute. This
approach represents a significant departure from established Supreme Court
preemption doctrine, but it is both consistent with the respect for state sov-
ereignty on which the Constitution’s federalism structure is based and desir-
able as a means of encouraging Congress to make the difficult policy choices
associated with preemption instead of foisting them on the courts without
providing guidance to assist the courts in making preemption determinations.

The argument in favor of abolishing implied preemption (except for sit-
uations involving physical impossibility) is perhaps at its strongest in circum-
stances in which the federal government has not intervened in the area
affected by state regulation. The same considerations that support limited
invocation of Congress’s authority to preempt explicitly in the face of inaction
are relevant when litigants assert that state regulation is implicitly preempted
despite the absence of federal action. A court should not assume that Con-
gress wanted to preempt to avoid the adverse spillover effects of state regu-
lation, prevent interference with federal goals such as uniformity, or prohibit
the states from seeking a cleaner environment or less risk than the market
would produce on its own. Congress is fully capable of making such intent
explicit. In addition, preemption in the face of federal inaction leaves the state
whose law is preempted at the mercy of the market failure that prompted it to
regulate in the first place because no substitute federal regulatory regime
exists. Courts should therefore assume that Congress chose not to divest the
states of their traditional authority to protect the health, safety, and welfare of
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their citizens unless Congress has provided some assurance that it has taken
alternative steps to address the states’ concerns.

Assuming the Supreme Court is not willing to jettison the implied pre-
emption doctrine entirely, what approach is appropriate to the resolution of
implied preemption challenges in situations in which the federal government
has not acted? As the discussion later in this chapter indicates, implied pre-
emption is never appropriate in a certain category of cases. In other cases,
implied preemption is possible, but the courts should be reluctant to preempt
in the face of inaction whether the basis for preempting state law is federal
occupation of the field or an alleged conflict between federal and state law.

It is obvious that the complete absence of any federal activity can never
provide a basis for preempting state law. The Supremacy Clause provides that
the Constitution ‘‘and the Laws of the United States which shall be made in
Pursuance thereof . . . shall be the supreme Law of the Land,’’ anything in
state law to the contrary notwithstanding. In the absence of any federal ‘‘Law,’’
the Supremacy Clause simply does not apply, and there can be no preemp-
tion. As the Supreme Court recognized in the Puerto Rico Department case,
‘‘[t]here is no federal pre-emption in vacuo, without a constitutional text or a
federal statute to assert it.’’26 Thus, if Congress considers but decides not to
adopt legislation that would authorize federal regulation of particular activ-
ities, the legislature’s refusal to adopt the legislation has no preemptive effect.
Federal law becomes effective only if it is passed by both houses of Congress
and is signed by the president. The failure to enact regulatory legislation does
not satisfy either the bicameralism or presentment requirements of Article I of
the Constitution and therefore has no effect whatsoever, including preemp-
tive effect on state law. The harder cases involve situations in which Congress
has adopted legislation that does not cover the activities subject to state reg-
ulation, or Congress has authorized a federal agency to regulate the activities
subject to state regulation, but the agency has chosen not to do so.

OCCUPATION OF THE FIELD PREEMPTION

Suppose that Congress has adopted legislation that addresses some aspects of a
particular social or economic problem but not others. A state regulates in one
of the areas not explicitly addressed by the federal statute. In such cases, courts
should never find implied preemption based on occupation of the field sub-
ject to state regulation. If Congress wants to preempt an aspect of the field that

26
Puerto Rico Dep’t of Consumer Affairs v. ISA Petroleum Corp., 485 U.S. 495, 503
(1988).
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it decides not to address in its larger regulatory program it is easy enough for it
to say so in the statute. If it does not, respect for state sovereignty and preser-
vation of the states’ ability to protect their citizens from activities that threaten
the public health, safety, or welfare dictate that the state regulatory regime
survive. Even if Congress did not regulate the activities that the state has now
chosen to address because it did not anticipate the problem when it initially
adopted the statute, Congress has the authority to amend the statute to explic-
itly preempt state law on the basis of its capacity to foist problems on other
states or interfere with federal goals such as uniformity. Unless and until
Congress exercises that power, the state regulatory program should survive.

Although the Supreme Court has not enunciated an absolute prohibition on
implied preemption based on occupation of the field in the context of federal
inaction, it has been reluctant to preempt in that context. The Sprietsma case
discussed in the preceding text is illustrative. After rejecting the boat manufac-
turer’s claim that the Federal Boat Safety Act explicitly preempted state com-
mon law tort actions for damages arising from accidents involving propellers,
the Court acknowledged that the plaintiff’s tort claim might nonetheless be
implicitly preempted. It held, however, that the statute clearly did not occupy
the field of recreational boat safety so as to foreclose state common law rem-
edies. The act neither required that the Coast Guard adopt ‘‘comprehensive
regulations covering every aspect of recreational boat safety and design’’ nor
reflected ‘‘a clear and manifest intent to sweep away state common law.’’27 The
manufacturer asserted that state common law damage awards would thwart the
uniformity in regulation sought by Congress, but the Court found that the
federal government’s interest in uniformity was ‘‘not unyielding,’’ as reflected
in the Coast Guard’s previous decisions to exempt some state regulations from
the explicit statutory preemption provision.

Both federal and state courts have rejected a purported desire for uniform
federal regulation as a basis for finding implied preemption based on occu-
pation of the field in other cases of federal inaction. As one state court put it, a
‘‘generic concern for uniformity’’ should be regarded as insufficient to dis-
place state law.28 According to the Supreme Court, there must, instead, be
evidence that ‘‘Congress intended to centralize all decision-making authority
in one decision maker: the Federal Government.’’29 Affirmative evidence of
Congress’s disavowal of a desire for national uniformity obviously should
defeat an argument of field preemption by federal inaction.30 Even in the

27
Sprietsma v. Mercury Marine, 537 U.S. 51, 69 (2002).

28
Kohn v. Burlington N. and Santa Fe R.R., 77 P.3d 809, 813 (Colo. App. 2003).

29
Freightliner Corp. v. Myrick, 514 U.S. 280, 286 (1995).

30 See, e.g., Toy Mfrs., Inc. v. Blumenthal, 986 F.2d 615, 624 (7th Cir. 1993).
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absence of such evidence, Sprietsma indicates that the issuance of exemptions
from any express statutory preemption provision by an agency explicitly
authorized by statute to create such exemptions strengthens the argument
that a regulatory field has not been exclusively occupied by the federal govern-
ment to the exclusion of the states.

Nor should the apparently comprehensive nature of the regulations adopted
by a federal agency under a regulatory statute provide the basis for the con-
clusion that the federal program occupies the field, thereby preempting state
regulation of activities left unregulated by the agency. The Supreme Court has
indicated that the ‘‘pervasive nature’’ of a federal regulatory statute may ‘‘make
reasonable the inference that Congress left no room for the States to supple-
ment it.’’31 If the federal government has not regulated at all, it is impossible to
characterize its regulatory presence as ‘‘pervasive.’’ The Court has also cau-
tioned, however, that courts should be wary of relying on the comprehensive-
ness of a federal regulatory program to find occupation of the field so as to
preclude state regulation of activities falling within federal regulatory lacunae.

To infer preemption whenever an agency deals with a problem compre-
hensively is virtually tantamount to saying that whenever a federal agency
decides to step into a field, its regulations will be exclusive. Such a rule would
be inconsistent with the federal-state balance embodied in our Supremacy
Clause jurisprudence.

Thus, if an agency does not speak to the question of pre-emption, we will
pause before saying that the mere volume and complexity of its regulations
indicate that the agency did in fact intend to pre-empt. Given the presump-
tion that state and local regulation related to matters of health and safety can
normally coexist with federal regulations, we will seldom infer, solely from
the comprehensiveness of federal regulations, an intent to pre-empt in its
entirety a field related to health and safety.32

Whether one applies an approach that prohibits all types of implied preemp-
tion other than when compliance with both federal and state regulation is
physically impossible or a more limited prohibition on implied occupation of
the field, state regulation of GHG emissions by either stationary or mobile
sources should not be preempted on the ground that the CAA has implicitly
occupied the field of regulation of GHG emissions.33

31
Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947).

32
Hillsborough County v. Automated Medical Labs., Inc., 471 U.S. 707, 717–18 (1985).

33 The outcome of occupation of the field preemption cases often turns on how the court decides
to define the scope of the allegedly occupied field. It is obvious that Congress did not intend
for the CAA to occupy the broader field of regulation of air pollution.
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CONFLICT AND OBSTACLE PREEMPTION

Even if Congress has not occupied a particular field of activity to the complete
exclusion of state regulation, state law may be preempted based on a conflict
between federal and state law, or if a court concludes that state law poses an
obstacle to the pursuit of federal purposes. It is clearly not physically impos-
sible for a car manufacturer subject to state controls on GHG emissions to
comply with both federal and state law because there is no federal law with
which to comply. If state regulation restricts GHG emissions, compliance
with that constraint will not violate federal law; the absence of federal restric-
tions does not mean federal law mandates GHG emissions at a level that
exceeds the state restrictions.

Assuming the doctrine of implied preemption remains good law, the next
question is whether state law poses an obstacle to the accomplishment of
federal goals. A decision by Congress or an administrative agency not to
regulate particular activities cannot of itself be sufficient to demonstrate that
state regulation of those activities would frustrate federal goals, as Supreme
Court preemption decisions recognize. In Sprietsma, the outboard motor
manufacturer claimed that the plaintiff’s tort claims were implicitly preemp-
ted by the Coast Guard’s decision not to regulate propeller guards. The Court
held to the contrary, insisting that ‘‘[i]t is quite wrong to view that decision as
the functional equivalent of a regulation prohibiting all States and their
political subdivisions from adopting such a regulation.’’ Instead, the agency’s
decision not to regulate only maintained the status quo of no federal
regulation. According to the Court, ‘‘history teaches us that a Coast Guard
decision not to regulate a particular aspect of boating safety is fully consistent
with an intent to preserve state regulatory authority pending the adoption of
specific federal standards.’’34

Sprietsma reflects the recognition that the absence of federal regulation is
not necessarily indicative of a federal judgment that federal policies are best
promoted by exempting the activities the state seeks to regulate from positive
regulation by all levels of government. There are other possible explanations
for the absence of federal regulation. Congress or a federal agency may not yet
feel comfortable regulating based on the available information, or the prob-
lem may not be common enough or important enough to warrant federal
regulatory resources. These reasons are not tantamount to a conclusion that
federal purposes would be thwarted if state regulation proceeded in the

34
Sprietsma v. Mercury Marine, 537 U.S. 51, 65 (2002).
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absence of federal regulation. If a state takes a more precautionary approach
to a health and environmental risk than the federal government, and is willing
to regulate despite uncertainties, federal purposes are not thwarted. If a prob-
lem is concentrated in a state that therefore desires to regulate its causes, the
decision by the affected state to regulate activities that are not federally regu-
lated will not frustrate federal purposes. Such state experimentation may help
all levels of government, as well as targets of regulation and those seeking its
protections, by allowing more informed assessment of regulatory options. If
the only reason that a state reaches a different decision on the desirability of
regulation is that the two levels of government assess comparative risks differ-
ently � because, for example, the state places a higher priority than the
federal government does in addressing a particular form of market failure,
as compared to alternative uses of government resources� conflict or obstacle
preemption is not justified on the ground that state regulation would interfere
with the achievement of federal objectives.

THE RELEVANCE OF THE AGENCY’S JUDGMENT

The preceding discussion supports the premise that purpose-based conflict
preemption should rest on more than just the absence of federal regulation of
the activities that the state has decided to regulate. By definition, if the form of
preemption at issue is implied preemption based on a conflict between state
regulation and federal policies, Congress has failed to enunciate whether it
wants the federal government’s unwillingness or inability to act to preclude a
particular state regulation. Assuming again that implied preemption based on
conflict of purposes continues to be recognized as an appropriate doctrine for
ousting state law, preemption may be appropriate if the relevant federal
agency determines that state regulation would interfere with the achievement
of federal statutory goals. Even then, the courts should declare state law to be
preempted only in limited situations.

A court should not uphold a federal agency’s assertion of preemptive power
due to claimed frustration of federal statutory objectives unless Congress has
explicitly delegated to that federal agency the authority to preempt state law.35 A
broad, general delegation of authority to an agency to implement the federal law
should not suffice. After all, the preemption doctrine has the potential to alter
radically the balance of state and federal power. Moreover, a federal agency may
have an incentive to declare state law preempted because doing so vests in it
exclusive authority to regulate in the affected area, thereby enhancing its own

35 This issue is explored further by Professor Funk in Chapter 10.
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power. In the absence of an explicit statutory delegation to an agency to deter-
mine the preemptive scope of the statute, the courts should refuse to interpret a
general delegation of authority to implement the federal law as encompassing
the power to declare state law ousted on the basis of the agency’s perception of
the presence of a conflict between state law and federal objectives.

Such a judicial approach to ascertaining the impact of an agency’s decla-
ration that state law must be preempted to prevent interference with federal
policies is consistent with the Supreme Court’s resolution of a closely related
federalism issue that also involves an agency’s ability to affect the balance
of federal and state regulatory authority. In Solid Waste Agency of Northern
Cook County v. United States Army Corps of Engineers,36 the issue before the
Supreme Court was how much weight to accord to a federal agency’s inter-
pretation of its own authority under the federal Clean Water Act (CWA) to
require permits for the development of isolated intrastate waters. The Court
refused to defer to the expansive interpretation of the scope of the CWA’s
dredge-and-fill permit program adopted by the U.S. Environmental Protec-
tion Agency and the Army Corps of Engineers because of the adverse impli-
cations such an interpretation would have on the maintenance of a proper
balance between federal and state power. The Court stated:

Where an administrative interpretation of a statute invokes the outer limits of
Congress’s power, we expect a clear indication that Congress intended that
result. This requirement stems from our prudential desire not to needlessly
reach constitutional issues and our assumption that Congress does not cas-
ually authorize administrative agencies to interpret a statute to push the limit
of congressional authority. This concern is heightened where the adminis-
trative interpretation alters the federal-state framework by permitting federal
encroachment upon a traditional state power.

Quoting an earlier decision, the Court declared that, ‘‘unless Congress con-
veys its purpose clearly, it will not be deemed to have significantly changed the
federal-state balance.’’37 Finding that the agencies’ interpretation would result
in ‘‘a significant impingement of the States’ traditional and primary power
over land and water use,’’ the Court concluded that it was obliged to ‘‘read the
statute as written to avoid the significant constitutional and federalism ques-
tions raised by [the agencies’] interpretation’’ and therefore to reject the
agency’s request that it defer to its broad reading of its statutory permitting
authority.38 Similarly, in a later case involving the same statutory provision, a

36 531 U.S. 159 (2001).
37 Id. at 172–3.
38 Id. at 174.
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plurality of the Court refused to defer to the same agencies’ interpretation of
the scope of the permit program in another context because it did not qualify
as a ‘‘ ‘clear and manifest’ statement from Congress to authorize an unprece-
dented intrusion into traditional state authority.’’39

Whether the courts should defer to an agency’s statutory interpretation that
stretches the limits of the federal government’s exercise of an enumerated
power is a somewhat different question than the question of whether Congress
intended, in an area within the scope of an enumerated power, to allow
federal agencies to oust state regulatory power. Both questions, however, have
the potential to adversely affect the exercise of state regulatory authority.
Particularly if the affected activities are within the scope of the traditional
state police power, the courts ought to be just as reluctant to defer to a federal
agency’s interpretation that federal inaction ousts state power as the Supreme
Court indicated they should be in defining the limits of an enumerated federal
power such as the Commerce Clause. Both kinds of interpretation can
impinge on state power. The Court has acknowledged that ‘‘conflict pre-
emption analysis must be applied sensitively . . . , so as to prevent the dimin-
ution of the role Congress reserved to the States while at the same time
preserving the federal role.’’40

Of the two kinds of intrusion, the exercise of preemptive authority may be
the more devastating to the integrity of state sovereignty. The exercise of an
enumerated federal regulatory power such as the Commerce Clause to adopt
affirmative legislation does not necessarily result in exclusion of the state from
the regulatory field. Concurrent exercise of federal and state environmental
regulation, for example, is the norm, unless state regulation actually conflicts
with federal law. At the very least, federalism concerns ought to impel the
courts to consistently apply a presumption against the conclusion that Con-
gress delegated to a federal agency the power to preempt state law. Thus, as
the Supreme Court has put it in one case involving alleged preemption by
federal inaction, ‘‘[t]he relevant inquiry is not whether Congress authorized or
expected [state] regulation, but whether it indicated by its own actions to
forbid it.’’41 To prove that Congress intended that agency inaction have pre-
clusive impact, some lower courts have required Congress or the agency to

39
Rapanos v. United States, 126 S. Ct. 2208, 2224 (2006) (quoting BFP v. Resolution Trust

Corp., 511 U.S. 531, 544 [1994]).
40

Northwest Central Pipeline Corp. v. State Corp. Comm’n, 489 U.S. 493, 517 (1989).
41

Arkansas Elec. Cooperative Corp. v. Arkansas Pub. Serv. Comm’n, 461 U.S. 375, 387
n. 11 (1983). See also Baltimore and Ohio R.R. Co. v. Oberly, 837 F.2d 108, 115 (3d Cir.
1988) (quoting Hillsborough County v. Automated Med. Lab., Inc., 471 U.S. 707, 718
[1985]) (applying principle that federal agencies ‘‘will make their intentions clear if they intend
for their regulations to be exclusive’’ in the context of an agency’s failure to regulate).
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declare ‘‘at a high level of specificity, its intention that its inaction preempts
state law.’’42 A requirement that Congress explicitly delegate to the agency the
power to preempt is consistent with that mechanism for avoiding preemption
in the absence of clear congressional intent, as well as with the desirability of
avoiding unwarranted infringements on state sovereignty and the protective
exercise of traditional regulatory authority.

Even if Congress has explicitly delegated to an agency the power to pre-
empt state law in order to avoid frustration of federal purposes, however, the
courts should not find preemption unless the agency has clearly exercised that
power. As one court put it, preemption by inaction ‘‘requires an actual, con-
crete assertion of regulatory authority as opposed to mere possession of author-
ity.’’43 Many courts have appropriately recognized a distinction between an
agency’s ‘‘mere failure’’ to act and its affirmative decision that regulation at
any level of government would be inappropriate. As one court described it, the
difference is between an agency saying that it has not yet looked at a problem
and an agency saying that it has decided not to regulate because ‘‘it is appro-
priate to do nothing.’’44 Inaction alone thus represents only ‘‘the absence of a
real regulatory decision,’’ which should be afforded no preemptive effect.45

According to the Supreme Court, an agency’s failure to regulate has preemp-
tive effect only where that failure ‘‘takes on the character of a ruling that no
such regulation [by any level of government] is appropriate or approved
pursuant to the policy of the statute.’’46

An agency, just like Congress, may fail to regulate for myriad reasons, only
one of which is a conclusion that leaving activities unregulated best promotes
federal statutory policies. An agency may decide not to regulate, for example,
because it is awaiting more information before doing so. Unless the agency
explicitly declares that its own decision not to regulate also bars states from
doing so, the courts should not find conflict preemption based on interference
with federal purposes.47 Under presidential administrations more protective of
state regulatory authority than the George W. Bush administration, the

42
Baltimore and Ohio R.R. Co. v. Oberly, 837 F.2d 108, 115 (3d Cir. 1988); Elston v.

Union Pac. R.R. Co., 74 P.3d 478, 488 (Colo. App. 2003) (requiring a ‘‘clear congressional
directive’’).

43
Manes v. Metro-North Commuter R.R., 801 F. Supp. 954, 964 (D. Conn. 1992), Aff’d,
990 F.2d 622 (2d Cir. 1993) (Table).

44
Missouri Pac. R. Co. v. Railroad Comm’n of Texas, 833 F.2d 570 (5th Cir. 1987),
Rehearing Denied, 845 F.2d 1022 (5th Cir. 1988).

45
Baltimore and Ohio R.R. Co. v. Oberly, 837 F.2d 108, 116 (3d Cir. 1988) (holding that
EPA’s decision not to regulate noise from railroad refrigerator cars did not preempt state noise
control standards).

46
Ray v. Atlantic Richfield Co., 435 U.S. 151, 178 (1978).

47 See, e.g., Norfolk S. Ry. Co. v. Box, 2007 WL 1030320, at *9 (N.D. Ill. March 30, 2007).
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agencies have recognized the propriety of that approach. The National High-
way Traffic Safety Administration, for example, declared in 1995 that an
agency’s decision not to regulate a particular activity will not ‘‘negatively’’
preempt state law unless the agency has ‘‘affirmatively manifested an intention
to shut out State action.’’48

Finally, the agency’s exercise of its authority to preempt state law based on its
own refusal to regulate is subject to judicial review. Although the agency’s deter-
mination that preemption is needed to prevent frustration of federal objectives
may in some settings be entitled to deference, the degree of deference depends
on the manner in which the agency has exercised its authority. The Supreme
Court in Sprietsma stated that a federal agency’s enunciation of its position on
the preemptive effect of federal inaction must be ‘‘authoritative’’ before inaction
may be given preemptive effect.49 In a related context, the Court indicated that
agency determinations of the meaning or effect of the federal statutes they
administer are entitled to considerable deference from the courts if Congress
has delegated to the agency the authority ‘‘to make rules carrying the force of law’’
and the agency’s determination represents the exercise of that authority.50 If
either of those conditions is not met, a more muted form of deference will
apply.51 Accordingly, the courts should lend greater credence to an agency’s
determination that its inaction preempts state law if that determination is made
in the course of a rulemaking proceeding in which the agency invited and
considered public comments than if it first asserts that its inaction preempts state
law in the course of litigation or in issuing an internal policy statement.

This approach to resolving claims of conflict preemption based on agency
inaction leaves relatively little room for EPA to preempt state regulation of
GHG emissions. The CAA does not generally delegate to EPA the power to
preempt state law.52 As a result, EPA should not be able to declare any
decision it makes not to regulate GHG emissions from stationary sources to
be preemptive of state regulation. The statute does not exactly delegate to EPA
the authority to preempt state regulation of motor vehicles either. The statute
preempts state law of specified types and in particular circumstances.

48 Department of Transportation, National Highway Traffic Safety Administration, Consumer
Information Regulations; Vehicle Stopping Distance, 60 Federal Register 32,918 (June 26,
1995). See also Department of Transportation, National Highway Traffic Safety Administra-
tion, Low-Speed Vehicles, 65 Federal Register 53,219 (September 1, 2000).

49
Sprietsma v. Mercury Marine, 537 U.S. 51, 66 (2002).

50
United States v. Mead Corp., 535 U.S. 218, 226–7 (2001).

51 Id. at 228.
52 Nor does the EPCA, 49 U.S.C. § 32919, the statute that authorizes the Department of Trans-

portation to issue corporate fuel-economy standards, delegate to that agency the power to
preempt state law.
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The provision authorizing EPA to waive the prohibition on state regulation
for California might reasonably be interpreted, however, as a delegation to
EPA of the power to determine the preemptive scope of the CAA’s motor
vehicle emission-control provisions. If so, EPA has the authority to determine
that California (and other states seeking to adopt California’s controls) may
not regulate GHG emissions from motor vehicles, even though EPA has
chosen not to do so. That was the position EPA took in denying California’s
waiver request in late 2007. The EPA claimed that its decision avoided a
patchwork of federal and state regulations, the situation differed from previous
approvals of California’s waiver requests because of the global nature of cli-
mate change, and the congressional adoption of higher corporate average fuel
economy standards in energy legislation53 adopted the same day EPA denied
the waiver precluded the need for additional state regulation. California has
challenged the validity of that decision in federal court, and federal legislators
have promised to introduce legislation to overturn it.54

THE IMPACT OF THE LACK OF FEDERAL

REGULATORY AUTHORITY

This chapter takes the position that, aside from direct conflicts in which
compliance with both federal and state law is impossible, the courts should
never invalidate state laws or regulations based on implied preemption. Even
if the courts continue to endorse implied preemption doctrine as a general
proposition, however, they should refuse to apply it in cases in which the
federal agency lacks jurisdiction over the activities being regulated by a state.
The Supreme Court has repeatedly recognized the inappropriateness of
implicit preemption based on the inaction of federal agencies that lack the
power to regulate in areas subject to state regulation. It has done so both in
contexts in which Congress has never authorized federal regulation in the first
place and in instances in which existing federal regulatory authority has been
repealed.

In a case decided in the 1940s, the Court reasoned that if Congress enacts a
statute that deals only partially with a particular subject, and leaves outside the
scope of its delegation to a federal agency closely related matters, ‘‘it implies

53 The Energy Independence and Security Act of 2007, Pub. L. No. 110–40, § 102(a), 121 Stat. 1492
(to be codified at 49 U.S.C. § 32902(b)(2)).

54 A report by the Congressional Research Service finds numerous flaws in the legal reasoning on
which EPA rested the denial. Congressional Research Service, ‘‘California’s Waiver Request to
Control Greenhouse Gases under the Clean Air Act’’ (James E. McCarthy and Robert Meltz
eds., December 27, 2007).
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that in such matters federal policy is indifferent and . . . we can only assume it
to be equally indifferent’’ to whether the state decides to regulate the activity
excluded from federal regulation.55 Similarly, in the 1983 Arkansas Electric
Cooperative case involving federal and state regulation of rural electric rates,
the Court refused to find preemption based on the Federal Power Commis-
sion’s (FPC) decision that it lacked jurisdiction to regulate the wholesale rates
charged by rural cooperatives. The federal agency’s refusal to assert jurisdic-
tion did not support preemption of state law because the FPC’s refusal to
regulate merely reflected its view that, ‘‘purely as a jurisdictional matter, the
relevant statutes gave [the Rural Electrification Administration] exclusive
authority among federal agencies to regulate rural power cooperatives. It
did not determine that, as a matter of policy, rural power cooperatives that
are engaged in sales for resale should be left unregulated.’’56 Absent such a
finding by Congress or the federal agency, a court should not find preemption
by inaction. Finally, in the Puerto Rico Department case discussed in the
preceding text, the Court refused to attribute to Congress an intention to
preempt state regulation of the petroleum industry when it terminated its
earlier delegation of authority to the federal government to regulate the
industry. In the absence of textual evidence of Congress’s desire to preclude
state regulation, the Court deemed it ‘‘impossible to find that a free market
was mandated by federal law.’’57

Even if the courts refuse to adopt an approach that precludes implied
preemption in the absence of federal regulatory authority, judicial deference
to the preemption views of an agency lacking jurisdiction over the regulated
state activities is inappropriate. The courts should refuse to defer whether
the federal agency claims power to occupy exclusively a regulatory field or
the agency claims state regulation frustrates federal ends. In such settings, the
well-established Chevron case rationales for deference are absent. Such an
agency could not claim that Congress (implicitly) delegated to the agency
responsibility to interpret gaps or ambiguities in the text. Nor could an agency
lacking regulatory jurisdiction claim it has greater expertise than the reviewing
court is likely to have and is therefore better able to understand the policy
implications of the adoption of competing interpretations of the statute.58

55
Bethlehem Steel Co. v. New York State Labor Relations Bd., 330 U.S. 767, 773
(1947).

56
Arkansas Elec. Cooperative Corp. v. Arkansas Pub. Serv. Comm’n, 461 U.S. 375, 384
(1983).

57
Puerto Rico Dep’t of Consumer Affairs v. ISA Petroleum Corp., 485 U.S. 495, 501
(1988).

58
Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837 (1984).
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CONCLUSION

This chapter argues that preemption of state regulation based on federal
inaction is rarely appropriate. Drawing primarily on decades of federalism
decisions by the courts, it provides recommendations for scholars, Congress,
agencies, and the courts in addressing whether federal inaction should or does
result in preemption of state regulation. All should be sensitive and deferen-
tial to state prerogatives in areas of traditional state concern. Congress should
not preempt state regulation in areas in which it has chosen not to regulate
unless it determines that a state’s effort to regulate would inappropriately
impose adverse impacts on other states or that federal policies can best be
achieved in the absence of targeted regulation at any level of government. If
Congress fails to enunciate in statutory text its desire to preempt state regu-
lation in the absence of federal regulatory action, neither agencies nor the
courts should ever find implied preemption, unless it is physically impossible
to comply with both federal and state law. That situation will occur rarely
because, by definition, the federal government has not prescribed or pro-
scribed any conduct.

If the courts continue to be willing to find implied preemption despite
Congress’s failure to make an explicit pronouncement of its preemptive
intent, they should confine the implied preemption doctrine in cases involv-
ing alleged preemption by inaction to the conflict/purpose branch of implied
preemption. Implicit occupation of the field should never occur as a result of
inaction. The courts should be willing to find implied conflict preemption in
the absence of federal regulatory action (other than a conflict based on phys-
ical impossibility) only if Congress has explicitly delegated to a federal agency
the power to preempt state law to prevent it from subverting federal goals and
the agency has clearly, authoritatively, and persuasively exercised that author-
ity. Finally, the courts should never find implied preemption of state regula-
tion of activities if the relevant federal agency lacks the authority to regulate
those activities. Even if the courts refuse to impose an absolute prohibition on
implied preemption based on inaction by an agency with no authority to
regulate, they should afford no deference to such an agency’s view that Con-
gress intended to preempt state law, especially if the participatory process that
often underpins deference rationales is lacking.

These rules strike an appropriate balance between the interests of the
federal government in pursuing policy objectives within the competence of
federal power and the need to respect state sovereignty, especially in areas
of traditional state regulation, to achieve the benefits of the dual system of
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government that the Framers built into the Constitution. They also increase
the chances that one level of government’s failure to take action to protect the
public health and safety or the environment will not preclude another from
doing so, while preserving the authority of the federal government to super-
sede the judgments of state policy makers in appropriate instances.
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9 Process-Based Preemption

Bradford R. Clark*

INTRODUCTION

The question of preemption arises because the Constitution establishes a
federal system with two governments (one federal and one state) that have
overlapping power to regulate the same matters involving the same parties in
the same territory. To succeed, such a system requires a means of deciding
when federal law displaces state law. The Founders chose the Supremacy
Clause (reinforced by Article III) to perform this function. Although seem-
ingly one-sided, the Clause actually incorporates several important political
and procedural safeguards designed to preserve the proper balance between
the governance prerogatives of the federal government and the states. It does
this by recognizing only three sources of law as ‘‘the supreme Law of the
Land’’: the ‘‘Constitution,’’ ‘‘Laws,’’ and ‘‘Treaties’’ of the United States.1 Else-
where, the Constitution prescribes precise and cumbersome procedures
to govern the adoption of each source of supreme federal law. These proce-
dures establish the exclusive means of adopting ‘‘the supreme Law of the
Land.’’ By requiring the participation and assent of multiple actors subject
to the political safeguards of federalism, these procedures make supreme
federal law relatively difficult to adopt. More importantly, these procedures
suggest exclusivity because the Constitution guarantees states (regardless of
size or population) equal suffrage in the Senate and gives the Senate (or the
states) an absolute veto over the adoption of each and every source of law
recognized by the Supremacy Clause. This means that courts must identify an
applicable provision of the ‘‘Constitution,’’ ‘‘Laws,’’ and ‘‘Treaties’’ of the

* For insightful comments and suggestions, I thank David Barron, Bill Buzbee, John Manning,
Trevor Morrison, Amanda Tyler, and participants at the Conference on Federalism in the
Overlapping Territory held at Duke Law School on November 10, 2006.

1 U.S. Const., art. VI, cl. 2.
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United States adopted pursuant to specified procedures before they may pre-
empt state law. By operation of the Supremacy Clause, these three sources
override contrary state law. The negative implication of the Clause, however,
is that state law continues to govern in the absence of ‘‘the supreme Law of the
Land.’’

This process-based understanding of preemption has potential implica-
tions for two related federalism doctrines: the presumption against preemp-
tion and the more controversial clear statement requirement. The
traditional presumption against preemption maintains ‘‘that the historic
police powers of the States [are] not to be superseded by [a] Federal Act
unless that was the clear and manifest purpose of Congress.’’2 A clear state-
ment rule is similar in function but requires that Congress make its intent to
preempt state law clear on the face of the statute. In addition, some formu-
lations go farther by suggesting that ‘‘if Congress intends to alter the usual
constitutional balance between the States and the Federal Government, it
must make its intention to do so unmistakably clear in the language of the
statute.’’3 Critics of these doctrines argue that the presumption against pre-
emption contradicts the Supremacy Clause,4 and that clear statement rules
‘‘amount to a ‘backdoor’ version of the constitutional activism.’’5 Although
certainly subject to abuse, both doctrines – if properly limited – may play a
useful role in implementing the Constitution’s political and procedural
safeguards of federalism.

One recent example suggests how these doctrines may operate to ensure
that preemption decisions are made in accordance with federal lawmaking
procedures. In Gonzales v. Oregon, the Supreme Court arguably employed a
clear statement rule of sorts by refusing to interpret an ‘‘obscure grant’’ in the
Controlled Substances Act to ‘‘authorize the Attorney General to bar dispens-
ing controlled substances for assisted suicide in the face of a state medical
regime permitting such conduct.’’6 Although the confines of this chapter do
not permit a complete examination of the problem, several features of the

2
Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947). Nontextualist judges might find
the requisite purpose by looking outside the enacted text of the statute.

3
Gregory v. Ashcroft, 501 U.S. 452, 460 (1991) (emphasis added).

4 Caleb Nelson, ‘‘Preemption,’’ Virginia Law Review 86, no. 2 (2000): 225, 290.
5 William N. Eskridge Jr. and Philip P. Frickey, ‘‘Quasi-Constitutional Law: Clear Statement

Rules as Constitutional Lawmaking,’’ Vanderbilt Law Review 45, no. 3 (1992): 593, 598.
More recently, Professor Eskridge has explored the implications of legislative vetogates and
concluded that the Supreme Court should permit Congress to delegate preemptive authority
to an agency only by enacting a clear statement to that effect. See William N. Eskridge Jr.,
‘‘Vetogates, Chevron, Preemption,’’ Notre Dame Law Review 83, no. 4 (2008): 1441, 1467–72.

6
Gonzales v. Oregon, 546 U.S. 243, 274–5 (2006).
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constitutional structure suggest that the Court’s use of either a presumption
against preemption or a modest clear statement rule in cases like Gonzales v.
Oregon may guard against excessive federal preemption of state law at a time
when states are increasingly adopting innovative measures to protect public
health, safety, and the environment.

THE DUAL FUNCTION OF THE SUPREMACY CLAUSE

The Founders made the fundamental decision at the outset of the Constitu-
tional Convention to preserve ‘‘the states as separate sources of authority and
organs of administration’’ rather than attempt to abolish them in favor of a
consolidated central government.7 At the same time, the Founders decided to
abandon the constraints of the Articles of Confederation and create a federal
government capable of acting, within its assigned powers, ‘‘directly on the
population rather than mediately through the states.’’8 As a consequence of
these decisions, there are two governments – one state and one federal –
frequently operating at the same time, within the same territory, on the same
people. Such a system inevitably gives rise to conflicts between state and
federal law. Thus, establishing a mechanism for resolving such conflicts
was essential to the success of the Convention.

As I have explained elsewhere in greater detail,9 the Founders considered
three potential mechanisms: (1) military force to coerce state adherence to
federal law; (2) congressional power to negative state law; and (3) judicial
enforcement of ‘‘supreme’’ federal law over contrary state law.10 The Founders
quickly dismissed coercive force. As James Madison put it, ‘‘[a] Union of the
States containing such an ingredient seemed to provide for its own destruc-
tion.’’11 The Founders initially embraced, but ultimately rejected, the congres-
sional negative.12 Delegates from the smaller states objected strongly and
repeatedly to this mechanism. For example, Elbridge Gerry of Massachusetts

7 Herbert Wechsler, ‘‘The Political Safeguards of Federalism: The Role of the States in the
Composition and Selection of the National Government,’’ Columbia Law Review 54, no. 4
(1954): 543.

8 Jack N. Rakove, Original Meanings: Politics and Ideas in the Making of the Con-

stitution (New York: A. A. Knopf, 1996), 169.
9 See Bradford R. Clark, ‘‘Separation of Powers as a Safeguard of Federalism,’’ Texas Law

Review 79, no. 6 (2001): 1321, 1346–67.
10 See ibid., 1348–55; see also Bradford R. Clark, ‘‘The Supremacy Clause as a Constraint on

Federal Power,’’ George Washington Law Review 71, no. 1 (2003): 91, 105–11.
11 James Madison, ‘‘The Records of the Federal Convention (May 31, 1787),’’ in The Records

of the Federal Convention of 1787, vol. 1, ed. Max Farrand (New Haven, CT: Yale
University Press, 1911), 45, 54 (hereinafter Farrand’s Records).

12 See Clark, ‘‘Separation of Powers,’’ 1349–53.
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remarked that ‘‘[t]he Natl. Legislature with such a power may enslave the
States’’ and predicted that ‘‘[s]uch an idea as this will never be acceded to.’’13

The Founders initially considered and rejected the third option – a
Supremacy Clause – as part of the New Jersey Plan.14 After the small states
secured equal suffrage in the Senate,15 however, the Convention embraced
the Supremacy Clause.16 The Clause performs the familiar function of
instructing courts to prefer ‘‘the supreme Law of the Land’’ to contrary state
law. The Clause, however, is something of a double-edged sword. The Clause
recognizes only three sources of law as ‘‘the supreme Law of the Land’’: ‘‘This
Constitution, and the Laws of the United States which shall be made in
Pursuance thereof; and all Treaties made, or which shall be made, under
the Authority of the United States.’’17 The negative implication of the Clause
is that, in the absence of these sources, state law continues to govern. Thus,
the Clause both secures the supremacy of those sources of federal law it
recognizes and preserves the states’ prerogative to govern in their absence.

In order to apply the Supremacy Clause, it is necessary to identify ‘‘the
supreme Law of the Land’’ with precision. The Constitution prescribes precise
procedures to govern the adoption of each source of such law – that is, the
‘‘Constitution,’’ ‘‘Laws,’’ and ‘‘Treaties’’ of the United States.18 Although different
in important respects, these procedures all assign responsibility for adopting ‘‘the
supreme Law of the Land’’ solely to actors subject to the ‘‘political safeguards of
federalism.’’19 These actors include the president, the House of Representatives,
and the Senate. As Madison explained, the constitutionally assigned role of the
states in the selection and composition of these entities would ensure that ‘‘each
of the principal branches of the federal government will owe its existence to the
favor of the State governments.’’20 In this way, the Constitution was structured to
retard ‘‘new intrusions by the center on the domain of the states.’’21

13 James Madison, ‘‘The Records of the Federal Convention (June 8, 1787),’’ in 1 Farrand’s

Records, 162, 165.
14 See Clark, ‘‘Separation of Powers,’’ 1351–2.
15 James Madison, ‘‘The Records of the Federal Convention (July 16, 1787),’’ in Farrand’s

Records, vol. 2, 13, 15–16.
16 James Madison, ‘‘Notes on the Constitutional Convention (July 17, 1787),’’ in ibid., 22.
17 U.S. Const., art. VI, cl. 2 (emphasis added).
18 Ibid.
19 Professor Wechsler used the phrase ‘‘political safeguards of federalism’’ to refer to ‘‘the role of

the states in the composition and selection of the central government.’’ Wechsler, ‘‘Political
Safeguards of Federalism,’’ 543.

20 Clinton Rossiter, ed., The Federalist, no. 45 (James Madison) (New York: New American
Library, 1961), 291.

21 Wechsler, ‘‘Political Safeguards of Federalism,’’ 558.
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The Constitution magnified the effect of the political safeguards by singling
out the Senate to participate in adopting all forms of supreme federal law. As
discussed in the following text, the Senate was designed to represent the states and
to give smaller states disproportionate power in the lawmaking process. By includ-
ing the Senate in all types of federal lawmaking, the Constitution gives the Senate
an absolute veto over every attempt to adopt ‘‘the supreme Law of the Land.’’ For
example, the Constitution provides that constitutional amendments ordinarily
receive the approval of two-thirds of the House and the Senate and three-fourths
of the states.22 Similarly, the Constitution requires federal statutes to be approved
by the House, the Senate, and the president or by two-thirds of both houses in the
case of a presidential veto.23 Finally, the Constitution specifies that treaties be
submitted by the president and approved by two-thirds of the senators present.24

The Founders understood that these internal constraints would make ‘‘the
supreme Law of the Land’’ more difficult to adopt but thought that ‘‘[t]he injury
which may possibly be done by defeating a few good laws will be amply com-
pensated by the advantage of preventing a number of bad ones.’’25

Although the effectiveness of the political safeguards of federalism has
waned over the years,26 federal lawmaking procedures continue to constrain
federal lawmaking simply by establishing multiple ‘‘veto gates,’’27 which effec-
tively impose a supermajority requirement28 and thus raise the cost of

22 See U.S. Const., art. V. Alternatively, art. V requires Congress to call a convention for propos-
ing amendments on the application of two-thirds of the state legislatures. Ibid.

23 See ibid., art. I, x 7.
24 See ibid., art. II, x 2, cl. 2.
25

The Federalist, no. 73 (Alexander Hamilton), 444; see William N. Eskridge Jr. and John
Ferejohn, ‘‘The Article I, Section 7 Game,’’ Georgetown Law Journal 80, no. 3 (1992): 523,
528 (explaining that the bicameralism and presentment model of legislation ‘‘reflects a care-
fully considered judgment by the Framers about how lawmaking should be structured’’).

26 The Seventeenth Amendment has reduced the states’ influence in the Senate by replacing
appointment of senators by state legislatures with popular elections. See U.S. Const., amend.
XVII. Changes in constitutional law have also limited the states’ ability to influence the House
of Representatives through control over voter qualifications and districting. See ibid., amend.
XV (race); ibid., amend. XIX (sex); ibid., amend. XXIV (poll tax); ibid., amend. XXVI (age).
Finally, the states’ modern practice of appointing presidential electors on the basis of winner-
take-all popular elections has reduced the role of state legislatures in selecting the president
and all but eliminated the possibility that the president will be selected by the House of
Representatives voting by states.

27 See McNollgast, ‘‘Positive Canons: The Role of Legislative Bargains in Statutory Interpreta-
tion,’’ Georgetown Law Journal 80, no. 3 (1992): 705, 707 n. 5.

28 See John F. Manning, ‘‘Textualism and the Equity of the Statute,’’ Columbia Law Review 101,
no. 1 (2001): 1, 74–5; William T. Mayton, ‘‘The Possibilities of Collective Choice: Arrow’s Theo-
rem, Article I, and the Delegation of Legislative Power to Administrative Agencies,’’ Duke Law

Journal 1986, no. 6 (1986): 948, 956; Michael B. Rappaport, ‘‘Amending the Constitution to
Establish Fiscal Supermajority Rules,’’ Journal of Law and Politics 13, no. 3 (1997): 705, 712.
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lawmaking. If any of the specified veto players withholds its consent, then no
new supreme law is created, and state law remains in force.29 Thus, the
Constitution is carefully structured to restrict both who may exercise lawmak-
ing power on behalf of the United States (actors subject to the political
safeguards of federalism) and how they may exercise it (only in accordance
with precise procedures that require the participation and assent of the states
or their representatives in the Senate).

The constitutional structure suggests, moreover, that the lawmaking proce-
dures established by the Constitution are the exclusive means of adopting
‘‘the supreme Law of the Land.’’30 The Senate is the only federal institution
specified by these procedures to participate in adopting all forms of supreme
federal law. In response to the demands of small states, the Constitutional
Convention designed the Senate to represent the states in the new federal
government. Under the original Constitution, states were guaranteed equal
suffrage in the Senate and senators were appointed by state legislatures. By
requiring the participation and assent of the Senate to adopt all three sources
of ‘‘the supreme Law of the Land,’’ the Founders agreed to the supremacy of
federal law only on the condition that the states (through their representatives
in the Senate) have the opportunity to veto each and every federal proposal
capable of overriding state law under the Supremacy Clause. This arrange-
ment gave the small states disproportionate power in the lawmaking process.
As George Mason explained at the Constitutional Convention:

The State Legislatures . . . ought to have some means of defending them-
selves against encroachments of the Natl. Govt. In every other department
we have studiously endeavored to provide for its self-defense. Shall we leave
the States alone unprovided with the means for this purpose? And what
better means can we provide than the giving them some share in, or rather
to make them a constituent part of, the Natl. Establishment.31

29 See Ernest A. Young, ‘‘Making Federalism Doctrine: Fidelity, Institutional Competence, and
Compensating Adjustments,’’ William and Mary Law Review 46, no. 5 (2005): 1733, 1792
(‘‘A national government that can act only with difficulty, after all, will tend to leave consid-
erable scope for state autonomy.’’). Today the status quo contains a substantial body of federal
law built up over two centuries. Just as federal lawmaking procedures make it difficult for
Congress and the president to add to this body of law, these procedures make it difficult to
subtract from such law as well. See Clark, ‘‘Separation of Powers,’’ 1340 n. 90.

30 See INS v. Chadha, 462 U.S. 919, 951 (1983). (‘‘It emerges clearly that the prescription for
legislative action in Art. I, xx 1, 7, represents the Framers’ decision that the legislative power of
the Federal Government be exercised in accord with a single, finely wrought and exhaustively
considered, procedure.’’)

31 James Madison, ‘‘Notes on the Constitutional Convention (June 7, 1787),’’ in 1 Farrand’s

Records, 155–6 (statement of George Mason).
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If the federal government were free to adopt ‘‘the supreme Law of the Land’’
outside the constitutionally prescribed lawmaking procedures, then it could
effectively deprive the states’ representatives in the Senate of their essential
gate-keeping role and deprive the small states of the primary benefit of equal
suffrage in the Senate.32

The composition and role of the Senate were central issues at the Constitu-
tional Convention of 1787.33 Although the Convention agreed that state legis-
latures would appoint senators,34 it initially deadlocked over the proper basis
for representation in the Senate. The large states favored proportional repre-
sentation35 while the small states insisted on equal representation.36 The
debate was protracted, and disagreement over the issue brought the Conven-
tion to the brink of collapse.37 The delegates ultimately broke the impasse
only by reaching a compromise that granted the states equal suffrage in the
Senate.38 In addition, the proponents of equal suffrage even succeeded in
exempting this feature of the constitutional structure from future amendment
by ordinary means.39 As Jack Rakove has observed, following these develop-
ments, ‘‘no one could deny that the Senate was intended to embody the equal
sovereignty of the states and to protect their rights of government against
national encroachment.’’40

The day after approving the states’ equal suffrage in the Senate, the Con-
vention adopted the Supremacy Clause.41 The Clause was originally sug-
gested by supporters of equal suffrage in the Senate as an alternative to the
congressional negative42 and reflects an important, if overlooked, compromise
embedded in the constitutional structure. By conferring supremacy only on
sources of law that require the approval of either the states or the Senate (i.e.,

32 The Founders understood that the Senate’s essential role in the lawmaking process would not
only preserve the governance prerogatives of the states, see The Federalist, no. 62 (James
Madison), 378 (noting ‘‘that the equal vote allowed to each State is at once a constitutional
recognition of the portion of sovereignty remaining in the individual States and an instrument
for preserving that residuary sovereignty’’), but also provide an ‘‘additional impediment . . .
against improper acts of legislation,’’ ibid.

33 See Clark, ‘‘Separation of Powers,’’ 1360–3.
34 Ibid., 1359.
35 Ibid., 1360.
36 Ibid.
37 Ibid., 1362–3.
38 Ibid., 1363–4. In exchange for equal suffrage, the Convention decided that bills for raising

revenue must originate in the House.
39 Ibid., 1366. See U.S. Const., art. V (providing that ‘‘no State, without its Consent, shall be

deprived of its equal Suffrage in the Senate’’).
40 Rakove, ‘‘Original Meanings,’’ 170.
41 See ‘‘Journal of the Constitutional Convention (July 17, 1787),’’ in 2 Farrand’s Records, 22.
42 See Clark, ‘‘Separation of Powers,’’ 1348–55.
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the ‘‘Constitution,’’ ‘‘Laws,’’ and ‘‘Treaties’’ of the United States), the Suprem-
acy Clause restricts federal supremacy to measures approved by the states or
their representatives in the Senate. Those who drafted and ratified the Con-
stitution agreed to the supremacy of federal law (and the corresponding dis-
placement of state law) only on the condition that the Senate (structured to
represent the states equally) would have the opportunity to veto all forms of
supreme federal law as part of the lawmaking process.43 Treating federal law
adopted outside that process as ‘‘supreme’’ would deprive the small states of
the fruits of their hard-won bargain and undermine an important feature of
the constitutional structure. To be sure, direct election of senators under the
Seventeenth Amendment reduced the states’ influence in the Senate, but this
shift neither altered the small states’ disproportionate influence in the Senate
nor disturbed the Senate’s right to veto all forms of ‘‘the supreme Law of the
Land’’ in accordance with federal lawmaking procedures. Recognizing the
relationship between these procedures and preemption has potential impli-
cations for how courts should conceptualize and use the traditional presump-
tion against preemption and the related clear statement requirement.

OBJECTIONS TO PRESUMPTIONS AND CLEAR

STATEMENT RULES

The Supreme Court has long endorsed, if not always followed, a presumption
against preemption. In Rice v. Santa Fe Elevator Corp., the Court declared
that when Congress legislates in a ‘‘field which the States have traditionally
occupied,’’ courts ‘‘start with the assumption that the historic police powers of
the States were not to be superseded by the Federal Act unless that was the
clear and manifest purpose of Congress.’’44 Although inconsistent in applying
the presumption,45 the Court invokes it frequently.46 For example, the Court
recently explained that the presumption against preemption applies in all
preemption cases, both ‘‘to the question whether Congress intended any

43 See ibid., 1339; see also Bradford R. Clark, ‘‘Constitutional Compromise and the Supremacy
Clause,’’ Notre Dame Law Review 83, no. 4 (2008): 1421.

44 331 U.S. at 230.
45 See, e.g., Buckman Co. v. Plaintiffs’ Legal Committee, 531 U.S. 341, 348 (2001) (declin-

ing to apply the presumption against preemption to a matter outside the historic primacy of
state regulation).

46 See, e.g., Bates v. Dow Agrosciences LLC, 544 U.S. 431, 449 (2005) (‘‘In areas of tradi-
tional state regulation, we assume that a federal statute has not supplanted state law unless
Congress has made such an intention clear and manifest.’’ [internal quotation marks omit-
ted]); Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996) (stating that the Court starts with
the presumption against preemption in ‘‘all pre-emption cases’’).
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pre-emption at all’’ and ‘‘to questions concerning the scope of its intended
invalidation of state law.’’47

At least in some cases, the Supreme Court has used a clear statement rule
in lieu of the presumption against preemption. At a minimum, the former
requires a clear statement on the face of a federal statute, and the Court some-
times suggests that even more is required. For example, in Gregory v. Ashcroft,
the Court confronted the question whether the Age Discrimination in
Employment Act (‘‘ADEA’’) preempted a Missouri constitutional require-
ment that state judges retire at age seventy.48 The ADEA prohibits employers
from discharging any employee who is at least forty years of age ‘‘because of
such individual’s age.’’49 The act defines employers to include states but
defines employee to exclude ‘‘an appointee on the policymaking level.’’50

The question before the Court was whether appointed state judges fall within
this exception. The Court discussed various arguments as to whether state
judges make policy within the meaning of the exception but found it unneces-
sary to resolve the question. Because the exception arguably applied, the
Court found it ‘‘at least ambiguous whether Congress intended that appointed
judges . . . be included’’ within the protection of the ADEA.51 The Court
refused to preempt state law on the basis of such statutory ambiguity. To the
contrary, the Court said that it would ‘‘read the ADEA to cover state judges’’
only if ‘‘Congress had made it clear that judges are included.’’52 Because it was
not ‘‘plain to anyone reading the Act that it covers judges,’’53 the Court con-
cluded that the plaintiffs’ claims fell outside the scope of the statute.54 Given

47
Medtronic, 518 U.S. at 485; but see Cipollone v. Liggett Group, Inc., 505 U.S. 504, 545
(1992) (Scalia, J., concurring in the judgment in part, and dissenting in part) (arguing that the
presumption dissolves ‘‘once there is conclusive evidence of intent to pre-empt in the express
words of the statute,’’ and that the scope of preemption should be determined using ‘‘ordinary
principles of statutory construction’’).

48 501 U.S. 452.
49 29 U.S.C. xx 623(a), 631(a).
50 29 U.S.C. x 630(f).
51 501 U.S. at 470.
52 Ibid., 467 (emphasis omitted). Although there is language in Gregory suggesting that a clear

statement requirement was necessary to avoid the question as to whether Congress has con-
stitutional power to regulate state judges in this way, the Court had arguably already resolved
this question in favor of broad congressional power to regulate ‘‘states as states’’ in Garcia v.

San Antonio Metropolitan Transit Authority, 469 U.S. 528 (1985). Thus, the question
in Gregory was really just one of preemption turning on statutory interpretation: Does the
ADEA cover state judges?

53
Gregory, 501 U.S. at 467.

54 See also BFP v. Resolution Trust Corp., 511 U.S. 531, 539–40, 544 (1994) (invoking clear
statement requirement).
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its language, Gregory has been taken to impose not merely a clear statement
requirement but also a more controversial super-clear statement requirement.

Commentators have questioned the presumption against preemption but
have objected most strenuously to the Supreme Court’s use of a heightened
clear statement requirement in preemption cases. Leading commentators
raise essentially three objections to the Court’s ‘‘creation of a series of new
‘super strong clear statement rules’ protecting constitutional structures, espe-
cially structures associated with federalism.’’55 First, they argue that such rules
are incoherent because they frequently protect underenforced constitutional
norms that the Court does not enforce directly because of a lack of judicially
manageable standards. For example, they find Gregory v. Ashcroft problematic
in light of the Court’s previously ‘‘stated reasons for unenforcement of struc-
tural constitutional norms.’’56 They stress that in Garcia, the Court announ-
ced that federalism-based limits on national power are unenforceable against
Congress because the Court has been unable to develop ‘‘principled constitu-
tional limitations’’ from the Tenth Amendment and the Commerce Clause
and because ‘‘the principal means chosen by the Framers to ensure the role
of the States in the federal system lies in the structure of the Federal Govern-
ment itself.’’57 In their view, these ‘‘reasons for unenforcement of federalism
norms through judicial review are equally valid arguments for the unenforce-
ment of federalism norms through statutory interpretation.’’58 They suggest
that once the Court decided to leave enforcement of federalism to Congress
and the president, ‘‘the Court’s creation of super-strong clear statement rules
[is] a backdoor way for the Court to take these issues back from the political
process.’’59

Second, commentators argue that clear statement rules represent ‘‘under-
the-table constitutional lawmaking’’ and thus constitute a particularly ques-
tionable form of countermajoritarian judicial activism.60 They maintain that
‘‘if the Court overruled Garcia and sought once again to enforce the Tenth
Amendment, it would face a lot of political heat.’’61 Because the Court may
have ‘‘more freedom to interpret statutes to thwart legislative expectations

55 Eskridge and Frickey, ‘‘Quasi-Constitutional Law,’’ 597.
56 Ibid., 633.
57 Ibid. (quoting Garcia v. San Antonio Metropolitan Transit Authority, 469 U.S. 528,

550 [1985]).
58 Ibid.
59 Ibid., 635.
60 Ibid., 636; see also ibid., 598 (stating that ‘‘the Court’s new canons amount to a ‘backdoor’

version of the constitutional activism that most Justices on the current Court have publicly
denounced’’).

61 Ibid., 637.
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than it does to strike them down,’’62 the Court’s use of a clear statement rule in
Gregory may amount to greater activism than direct enforcement of a constitu-
tional rule. These concerns are amplified, they point out, because clear state-
ment rules cannot ‘‘be rebutted through reference to the circumstances of the
legislation, including legislative history.’’63 Rather, such rules ‘‘require rebut-
tal on the face of, or by implication from, the statute itself.’’64 For this reason,
they believe that ‘‘the Court’s new super-strong clear statement rules are
extraordinarily countermajoritarian.’’65

Third, commentators argue that the modern clear statement rules cannot
be ‘‘defended as justifiable activism’’66 because they ‘‘reflect an overall con-
stitutional vision that is strikingly old-fashioned.’’67 As relevant to this discus-
sion, they argue that under modern clear statement rules, ‘‘[o]rdering by
private elites is preferred over governmental intrusion,’’ and ‘‘state power is
preferred over national power.’’68 On the first point, they believe that clear
statement rules favoring private ordering reflect ‘‘Lochner-era baselines, in
which governmental regulation was the exception rather than the rule.’’69

On the second point, they maintain that ‘‘the Court has not grappled with
the truly difficult issue of why federalism . . . should not be sacrificed when
individual rights and public policies are at stake.’’70 For these reasons, they
regard the values protected by modern clear statement rules as ‘‘constitution-
ally unworthy.’’71

Other scholars have raised distinct concerns based on originalism and
textualism. For example, one scholar has marshaled impressive historical
evidence that the Supremacy Clause was designed to be a ‘‘non obstante
clause,’’ signaling judges to give a federal ‘‘statute its natural meaning and
let it displace whatever law it contradicted.’’72 This understanding, he main-
tains, ‘‘undermines the artificial presumption against preemption.’’73 A lead-
ing textualist has also questioned the propriety of clear statement rules on

62 Ibid.
63 Ibid., 637–8.
64 Ibid., 638.
65 Ibid.
66 Ibid., 640.
67 Ibid.
68 Ibid.
69 Ibid., 642.
70 Ibid., 643–4.
71 Ibid., 598. Professors Eskridge and Frickey do not foreclose the use of clear statement rules

altogether. Rather, they suggest that they should be used only to protect ‘‘particularly impor-
tant constitutional values.’’ Ibid., 597.

72 Nelson, ‘‘Preemption,’’ 232.
73 Ibid.
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grounds of legislative supremacy. The argument is that ‘‘clear statement
rules sometimes require judges to reject the most natural reading of a statute
in favor of a plausible but less conventional interpretation.’’74 Such an
approach is arguably inconsistent with a central premise of textualism
that judges should accept the semantic meaning of the enacted text as written
if it is sufficiently clear in context, without regard to extratextual considera-
tions such as the statute’s underlying purpose or legislative history.75 ‘‘If textu-
alists believe . . . that statutes mean what a reasonable person would
conventionally understand them to mean, then applying a less natural
(though still plausible) interpretation is arguably unfaithful to the legislative
instructions contained in the statute.’’76 Arguably, textualist judges have not
adequately addressed these concerns, and ‘‘there is room to demand further
justification for the textualists’ selection and application of particular clear
statement rules.’’77

A PROCESS-BASED APPROACH

At least some of the objections to the presumption against preemption and a
limited clear statement requirement can be alleviated by tying these doctrines
more closely to the Supremacy Clause and the procedural safeguards of feder-
alism that it incorporates. Critics charge that presumptions and clear statement
rules further a set of substantive values that cannot be readily defended on their
merits. Although these devices certainly may be (mis)used in this way, the
constitutional structure appears to support a narrower, yet important, concep-
tion of these devices as a means of ensuring compliance with the exclusive
federal lawmaking procedures established by the Constitution for adopting ‘‘the
supreme Law of the Land.’’ Using constitutionally prescribed lawmaking pro-
cedures to understand – and limit – these doctrines avoids many of the most
serious objections associated with their more ambitious counterparts. At the
same time, the constitutional structure suggests that courts should take care not
to use process-based presumptions or clear statement rules in ways that distort
the legislative process or undermine legislative supremacy.

74 Manning, ‘‘Textualism,’’ 123.
75 See John F. Manning, ‘‘What Divides Textualists from Purposivists?’’ Columbia Law Review

106, no. 1 (2006): 70, 91.
76 Manning, ‘‘Textualism,’’ 124. Similarly, some scholars have suggested that clear statement

rules undermine legislative supremacy by encouraging willful misconstructions of federal
statutes. See Jerry L. Mashaw, Greed, Chaos, and Governance: Using Public Choice

to Improve Public Law (New Haven, CT: Yale University Press, 1997), 105.
77 Manning, ‘‘Textualism,’’ 126.
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The first objection raised is that clear statement rules lack coherence
because they protect underenforced or even unenforced constitutional norms.
Commentators cite Gregory v. Ashcroft as an example because that case con-
tains language suggesting that the Court used a clear statement rule to ‘‘avoid
a potential constitutional problem’’ arising from federal regulation of state
judges under the Commerce Clause.78 As others have pointed out, this sug-
gestion makes little sense in light of Garcia’s suggestion that there are few, if
any, judicially enforceable limits on Congress’s exercise of the Commerce
power to regulate states. Gregory, however, also offered a second, more per-
suasive rationale for applying a limited, process-based clear statement rule.

The Court suggested that, in the face of statutory ambiguity, a clear state-
ment requirement is necessary in order to ensure compliance with federal
lawmaking procedures and to protect the residual authority of the states under
the Supremacy Clause. As the Court explained, ‘‘inasmuch as this Court in
Garcia has left primarily to the political process the protection of the States
against intrusive exercises of Congress’ Commerce Clause powers, we must be
absolutely certain that Congress intended such an exercise.’’79 Quoting Pro-
fessor Laurence Tribe, the Court explained that ‘‘to give the state-displacing
weight of federal law to mere congressional ambiguity would evade the very
procedure for lawmaking on which Garcia relied to protect states’ interests.’’80

Thus, as Tribe subsequently observed, Gregory’s clear statement rule ‘‘ensures
the efficacy of the procedural political safeguards that were Garcia’s focus.’’81

As discussed in the following text, however, Gregory arguably went too far by
suggesting that Congress must speak with absolute clarity.

Understood – and limited – in this way, Gregory’s clear statement rule is not
only coherent, but also arguably necessary to implement the operation of the
procedural and political safeguards of federalism built into the Supremacy
Clause. The Court found that the text of the ADEA was ambiguous as to whether
it applied to state judges. The question for the Court, therefore, was whether to
allow an ambiguous federal statute to preempt state law or to conclude that mere
ambiguity is not enough to trigger the operation of the Supremacy Clause. A
clear statement rule ensures that courts will reach the latter conclusion. If judges
permit an ambiguous provision of a federal statute to preempt state law, they risk
circumventing federal lawmaking procedures and the political safeguards they

78 501 U.S. at 464.
79 Ibid.
80 Ibid. (quoting Laurence H. Tribe, American Constitutional Law x 6-25 [Mineola, NY:

Foundation Press, 2nd ed., 1988]).
81 Laurence H. Tribe, 1 American Constitutional Law x 5-11 (New York: Foundation Press,

3rd. ed., 2000).
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incorporate. As one commentator put it, process rules of this kind reinforce
‘‘institutional checks by requiring Congress to make the decision, with all the
procedural hurdles and roadblocks that process entails.’’82

This understanding of Gregory’s clear statement rule requires courts to
undertake the difficult task of deciding when a statute is sufficiently clear to
trigger preemption and when it is so ambiguous as to leave state law undis-
turbed. As applied to novel or unanticipated circumstances, all laws are more
or less indeterminate.83 Thus, in the course of applying statutes, courts neces-
sarily engage in some degree of interstitial norm elaboration. The need for
such elaboration, however, does not give courts free reign to engage in open-
ended federal lawmaking.84 Unlike Congress and the president, federal courts
are structured to be independent of the political safeguards of federalism and
are given no express role in federal lawmaking by the Constitution. For these
reasons, courts should arguably be ‘‘confined from molar to molecular
motions’’85 in expanding the scope of potentially applicable, but ambiguous,
federal statutes. Although deciding where legitimate interpretation ends and
improper lawmaking begins may be a difficult task, drawing some distinction
of this kind is required by the constitutional structure and does not appear to
be beyond judicial competence. Courts already perform an analogous task in
deciding whether to give agency interpretations of federal statutes Chevron
deference86 and could borrow the analysis from Chevron step one for these
purposes.

82 Ernest A. Young, ‘‘Two Cheers for Process Federalism,’’ Villanova Law Review 46, no. 5
(2001): 1349, 1385.

83 See H. L. A. Hart, The Concept of Law (Oxford, UK: Clarendon Press, 2nd ed., 1994), 127–
8; see also The Federalist, no. 37 (James Madison), 229. (‘‘All new laws, though penned with
the greatest technical skill and passed on the fullest and most mature deliberation, are con-
sidered as more or less obscure and equivocal, until their meaning be liquidated and ascer-
tained by a series of particular discussions and adjudications.’’)

84 Professor Meltzer has recently questioned the Supreme Court’s ‘‘selective judicial passivity,’’
involving contemporaneous efforts to reduce the role of judicial lawmaking in some areas
while expanding it in others. He observes that in decisions involving statutory preemption,
‘‘the Supreme Court has been willing to recognize in the federal courts a broad lawmaking
power, based upon policy judgments about how best to further the purposes of federal enact-
ments.’’ Daniel J. Meltzer, ‘‘The Supreme Court’s Judicial Passivity,’’ Supreme Court

Review (2002): 343–4.
85

Southern Pacific Co. v. Jensen, 244 U.S. 205, 221 (1917) (Holmes, J., dissenting). (‘‘I
recognize without hesitation that judges do and must legislate, but they can do so only
interstitially; they are confined from molar to molecular motions.’’)

86 See Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837
(1984). Federal courts also routinely decide whether state law is so unclear as to warrant
certification to the state’s highest court. See Bradford R. Clark, ‘‘Ascertaining the Laws of
the Several States: Positivism and Judicial Federalism after Erie,’’ University of Pennsyl-

vania Law Review 145, no. 6 (1997): 1459, 1544–9.
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A second objection to clear statement rules is that they represent a form of
countermajoritarian judicial activism. It may be useful to break this objection
down into its constituent parts. The charge of judicial activism holds when the
Court uses clear statement rules to import extraconstitutional values into their
decisions. Gregory is open to this charge to the extent that the Court imposed a
clear statement requirement simply as a means of circumventing Garcia. To
the extent that Gregory used a clear statement rule to ensure the operation of
the procedural and political safeguards of federalism, however, such use is
harder to characterize as judicial activism. After all, the Constitution pre-
scribes these safeguards, and the Garcia Court premised its decision on the
assumption that they continue to perform their intended function.87 From this
perspective, a narrowly tailored, process-based clear statement rule does not
further extraconstitutional values but merely fosters compliance with constitu-
tionally prescribed lawmaking procedures.

Critics also object that clear statement rules are countermajoritarian. Inher-
ent in this objection is the notion that such rules make it harder for Congress
and the president to change the status quo. Clear statement rules encourage
legislative commands to appear with clarity on the face of a duly-enacted
statute. The constitutionally prescribed process of bicameralism and present-
ment creates multiple ‘‘veto gates’’ that make it difficult for clear statements to
become law. Accordingly, commentators point out that ‘‘the legislative process
offers numerous opportunities for determined minorities to thwart’’ legislative
efforts to enact clear statements that would satisfy the Supreme Court.88 In
addition, they stress that when the president and the Court are aligned on issues
‘‘against the preferences of Congress, an override of a Supreme Court statutory
decision requires the same supermajorities in Congress that a constitutional
amendment requires.’’89 Thus, commentators stress that ‘‘even ordinary clear
statement rules are particularly countermajoritarian, because they permit the
Court to override probable congressional preferences in statutory interpretation
in favor of norms and values favored by the Court.’’90

To be sure, super-clear statement requirements are open to this charge
because they make it harder for Congress and the president to legislate. It is
useful to keep in mind, however, that even the ordinary procedures estab-
lished by the Constitution for enacting ‘‘Laws’’ are countermajoritarian by

87 See Tribe, 1 American Constitutional Law, x 5-11 (stating that ‘‘Gregory set out the
constitutional principles assumed by Garcia and used them to justify its clear statement
rule’’).

88 Eskridge and Frickey, ‘‘Quasi-Constitutional Law,’’ 640.
89 Ibid., 639.
90 Ibid., 638.
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design. The House of Representatives is the most representative participant in
the lawmaking process, but the Constitution does not permit it to enact laws
on its own. It must obtain the assent of the Senate (the least-representative
participant in the process) and ordinarily the president as well. The Senate
was designed to represent the states, not the people. Each state has equal
suffrage in the Senate regardless of population,91 and this feature of the Con-
stitution cannot be amended by ordinary means.92 Thus, any process that
requires the Senate’s approval will necessarily be countermajoritarian because
it gives disproportionate power to senators from small states.

This countermajoritarian effect is only enhanced by the constitutional
requirement of bicameralism and presentment. Giving three actors a role –
and therefore a veto – in the lawmaking process creates the effect of a powerful
supermajority requirement that frequently operates to thwart the will of the
majority. As the Supreme Court explained in affirming the exclusivity of these
procedures, however, the Founders adopted these procedures precisely
because they are countermajoritarian: ‘‘The choices we discern as having
been made in the Constitutional Convention impose burdens on governmen-
tal processes that often seem clumsy, inefficient, even unworkable, but those
hard choices were consciously made by men who had lived under a form of
government that permitted arbitrary governmental acts to go unchecked.’’93 In
addition, the Founders assumed that states would continue to play their tradi-
tional and complementary role of providing background rules to govern soci-
ety in the absence of applicable federal law. Under these circumstances,
courts cannot be accused of improperly thwarting the will of the majority
by using clear statement rules solely to ensure compliance with federal law-
making procedures.

A third objection to at least some clear statement rules is that they reflect
old-fashioned constitutional values unworthy of protection: ‘‘Ordering by pri-
vate elites is preferred over governmental intrusion[, and] state power is pre-
ferred over national power.’’94 To be sure, a super-clear statement requirement
may overprotect these values. To some extent, however, the constitutional
design protects these values. The interaction of the Supremacy Clause and
federal lawmaking procedures creates a significant burden of inertia and
makes it difficult for the federal government to adopt ‘‘the supreme Law of
the Land.’’ These procedures necessarily favor the status quo by frequently
rendering the federal government incapable of adopting federal law.

91 U.S. Const., art. I, x 3, cl.1.
92 Ibid., art. V.
93

Chadha, 462 U.S. at 959.
94 Eskridge and Frickey, ‘‘Quasi-Constitutional Law,’’ 640.
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Historically, the status quo tended to consist of state law and private order-
ing.95 Today, the status quo increasingly includes preexisting federal law.
Thus, to the extent that a clear statement rule ensures compliance with
federal lawmaking procedures, it necessarily favors the status quo, which still
reflects private ordering and state law in many areas. But this phenomenon is
attributable not to the operation of a process-based clear statement rule but to
the underlying constitutional procedures upheld by the rule. The Founders
put these procedures in place specifically to guard against excessive federal
regulation. In this sense, the status quo may be old-fashioned, but it is not
necessarily illegitimate.

Using a process-based approach to define – and limit – clear statement rules
also helps to alleviate the concerns raised by originalists and textualists. There is
a strong argument that the Supremacy Clause precludes application of an
‘‘artificial presumption against preemption’’ – that is, application of the presump-
tion ‘‘even to federal statutory provisions that plainly do manifest an ‘inten[t] to
supplant state law.’ ’’96 Such (mis)use of the presumption against preemption is
not required – or even permitted – by federal lawmaking procedures. Rather,
such procedures favor applying state law only when a federal statute is ambig-
uous as to whether Congress and the president meant to override state law.
‘‘[W]hen it is clear that Congress is entering a field traditionally occupied by
the states, there is no automatic reason to adopt a ‘narrow reading’ of the words
that Congress enacts.’’97 In such cases, the Supremacy Clause requires state law
to yield, and presumptions and clear statement rules are inapposite.

For similar reasons, a heightened clear statement requirement ‘‘is arguably
unfaithful to the legislative instructions contained in the statute.’’98 As dis-
cussed, process-based clear statement rules should be used only to the extent
necessary to ensure compliance with constitutionally prescribed lawmaking
procedures. If the statute is clear in context, then courts should apply the
statute faithfully and disregard contrary state law under the Supremacy
Clause. A super-clear statement (of the kind Gregory suggests) is not required
by federal lawmaking procedures and seems to contradict them by imposing
unwarranted decision costs. The goal of interpretation is to determine
whether the enacted text reveals that the participants in the lawmaking process
faced the relevant question and resolved it in an intelligible way. Imposing ‘‘a

95 See Frank H. Easterbrook, ‘‘Statutes’ Domains,’’ University of Chicago Law Review 50,
no. 2 (1983): 533, 549. (‘‘Those who wrote and approved the Constitution thought that most
social relations would be governed by private agreements, customs, and understandings, not
resolved in the halls of government.’’)

96 Nelson, ‘‘Preemption,’’ 291.
97 Ibid., 301.
98 Manning, ‘‘Textualism,’’ 124.
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super clear statement, ‘magic words’ requirement’’ is neither required by nor
consistent with federal lawmaking procedures.99

By contrast, when a federal statute is not sufficiently clear to conclude that
lawmakers have faced and resolved the relevant issue through the legislative
process, a court might reasonably conclude that the statute does not supply an
applicable rule of decision and thus does not preempt state law.100 It is now
widely acknowledged that certain types of ambiguity can only be resolved
through a form of subsidiary lawmaking. This is the central premise of Chevron.
One can argue about where ambiguity ends and clarity begins, but some judg-
ments necessarily require interpreters to exercise a significant degree of policy-
making discretion – that is, to fill in large gaps left by the statute. In such cases,
courts should ask themselves whether attempts to answer such questions risk
circumventing the political and procedural safeguards built into the Supremacy
Clause. This is not the occasion to resolve all facets of this problem, but the
question goes to the heart of the interpretive enterprise in a federal system.

Several cases suggest how courts might employ a process-based presumption
against preemption or similarly limited clear statement rule. As discussed, in
Gregory v. Ashcroft, the Supreme Court confronted the question whether the
ADEA preempted a state constitutional requirement that state judges retire at
age seventy.101 The case turned on whether state judges were exempt as appoint-
ees ‘‘on the policymaking level’’ – a question susceptible of more than one
reasonable answer. Historically, state judges were not thought of in these terms,
but modern conceptions – informed by the rise of positivism and legal realism –
recognize that state judges exercise substantial policy-making discretion. Had the
Gregory Court allowed this ambiguous federal statute to override the state’s
retirement age for judges, it would have risked circumventing the political
and procedural safeguards of federalism built into the Supremacy Clause. There
simply appeared to be insufficient evidence on the face of the ADEA to conclude
that the House, the Senate, and the president had decided to cover state judges.
In Gregory, application of the traditional presumption against preemption argu-
ably would have sufficed to ensure that actors subject to the political safeguards
of federalism – rather than judges – make the crucial decision to override state

99
Immigration and Naturalization Service v. St. Cyr, 533 U.S. 289, 327 (2001) (Scalia, J.,
dissenting). The Court sometimes uses heightened clear statement rules to avoid difficult
constitutional questions or to further particular substantive constitutional values. These prac-
tices are controversial and whatever their merits, they cannot be justified simply as a means of
implementing federal lawmaking procedures.

100 Cf. Easterbrook, ‘‘Statutes’ Domains,’’ 544. (‘‘Unless the party relying on the statute could
establish either express resolution or creation of the common law power of revision, the court
would hold the matter in question outside the statute’s domain.’’)

101 501 U.S. 452.
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law. The Court’s language, however, went considerably farther by suggesting that
the ADEA need not be merely clear, but ‘‘unmistakably’’ clear ‘‘to anyone read-
ing the Act.’’ Such a super-strong clear statement rule not only is unnecessary to
implement federal lawmaking procedures but also threatens legislative suprem-
acy by unduly curtailing the ordinary effect of clear federal statutes.

The use of process-based presumptions and clear statement rules to evaluate
administrative interpretations of federal statutes is somewhat more complex.
In Chevron, the Supreme Court announced its familiar two-step analysis. ‘‘If the
intent of Congress is clear,’’ then ‘‘the court, as well as the agency, must give
effect to the unambiguously expressed intent of Congress.’’102 However, ‘‘if the
statute is silent or ambiguous with respect to the specific issue,’’ then courts
must defer to the agency’s reasonable interpretation of the statute.103 Such
Chevron deference is arguably inconsistent with a process-based presumption
against preemption or limited clear statement rule because, as originally con-
ceived, Chevron treats statutory ambiguity as an implied delegation to the
agency to fill in the gap.104 Although the Court has yet to resolve many issues
relating to regulatory preemption,105 it may be moving away from the implied
delegation model and toward what Cass Sunstein sees as a constitutionally
inspired nondelegation cannon – ‘‘the idea that administrative agencies will
not be allowed to interpret ambiguous provisions so as to preempt state law.’’106

102
Chevron, 467 U.S. at 842–3.

103 Ibid., 843.
104 See ibid., 844. One might conclude, as Judge Easterbrook has, that courts should declare ‘‘legis-

lation inapplicable unless it either expressly addresses the matter or commits the matter to the
common law (or administrative) process.’’ Easterbrook, ‘‘Statutes’ Domains,’’ 552. Such express
delegations might raise questions under the nondelegation doctrine but would at least ensure that
Congress and the president made a conscious decision to delegate the matter. Alternatively, Nina
Mendelson has suggested retaining the presumption against preemption in the administrative
context by replacing Chevron deference with Skidmore deference. See Nina A. Mendelson,
‘‘Chevron and Preemption,’’ Michigan Law Review 102, no. 5 (2004): 737. Professors Ver-
chick and Mendelson, in Chapter 1, and Professor Funk, in Chapter 10, offer further reflections
on the question of judicial deference to agency assertions of preemptive power.

105 See Catherine M. Sharkey, ‘‘Preemption by Preamble: Federal Agencies and the Federaliza-
tion of Tort Law,’’ DePaul Law Review 56, no. 2 (2007): 227, 243–5. Many observers thought
that the Supreme Court would address some of these questions in Watters v. Wachovia

Bank, N.A., 127 S. Ct. 1559 (2007), but the Court declined to consider ‘‘the dangers of vesting
preemptive authority in administrative agencies’’ because it concluded that the underlying
statute preempted state law, ibid., 1572 n. 13.

106 Cass R. Sunstein, ‘‘Nondelegation Canons,’’ University of Chicago Law Review 67, no. 2
(2000): 315, 331; see also Eskridge, ‘‘Vetogates’’ (exploring the relationship between legislative
vetogates and Chevron deference). Cf. Medtronic, 518 U.S. at 512 (O’Connor, J., concur-
ring in part and dissenting in part). (‘‘Apparently recognizing that Chevron deference is
unwarranted here, the Court does not admit to deferring to these regulations, but merely
permits them to ‘infor[m]’ the Court’s interpretation.’’)
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For example, in United States v. Mead Corp.,107 the Supreme Court refused
to give Chevron deference to a tariff classification ruling by the U.S. Customs
Service because there was ‘‘no indication that Congress intended such a
ruling to carry the force of law.’’108 The Court subsequently relied on Mead
in Gonzales v. Oregon109 to reject federal regulatory preemption of state law.
There, the Court considered ‘‘whether the Controlled Substances Act [‘CSA’]
allows the U.S. Attorney General to prohibit doctors from prescribing regu-
lated drugs for use in physician-assisted suicide, notwithstanding a state law
permitting the procedure.’’110 Under the act, physicians must obtain a ‘‘regis-
tration’’ from the attorney general in order to issue lawful prescriptions of
Schedule II drugs.111 The act authorizes the attorney general to deny, suspend,
or revoke this registration if such registration would be ‘‘inconsistent with the
public interest.’’112 Attorney General Ashcroft issued an Interpretive Rule
stating that assisting suicide is not a legitimate medical purpose, and that
‘‘[s]uch conduct by a physician . . . may ‘render his registration . . . incon-
sistent with the public interest’ and therefore subject to possible suspension or
revocation.’’113 The state of Oregon, joined by medical professionals, chal-
lenged this Interpretive Rule.

Notwithstanding the broad language of the act, the Supreme Court refused
to give the Interpretive Rule Chevron deference on the ground that the CSA
‘‘does not authorize the Attorney General to bar dispensing controlled sub-
stances for assisted suicide in the face of a state medical regime permitting
such conduct.’’114 In reaching ‘‘this commonsense conclusion,’’ the Court
stated that it was unnecessary ‘‘to consider the application of clear statement
requirements or presumptions against pre-emption.’’115 Elsewhere in its

107
United States v. Mead Corp., 533 U.S. 218 (2001).

108 Ibid., 221. The Court held that the agency’s ruling was entitled only to so-called Skidmore

deference, under which ‘‘the ruling is eligible to claim respect according to its persuasiveness.’’
Ibid. (citing Skidmore v. Swift and Co., 323 U.S. 134 [1944]).

109 546 U.S. 243.
110 Ibid., 248–9.
111 21 U.S.C. x 822(a)(2).
112 21 U.S.C. x 824(a)(4); x 822(a)(2). In making this determination, the act provides that the

attorney general ‘‘shall’’ consider five statutory factors. See ibid. x 823(f).
113 66 Federal Register 56,608 (2001).
114 546 U.S. at 274–5; see also ibid., 268 (stating that ‘‘the CSA does not give the Attorney General

authority to issue the Interpretive Rule as a statement with the force of law’’). For this reason,
the Court thought that the Interpretive Rule was entitled only to Skidmore deference, and
ultimately found the attorney general’s opinion to be unpersuasive.

115 Ibid., 274 (internal citations omitted).
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opinion, however, the Court seemed to be influenced by considerations of just
this kind.116 For example, according to the Court, the attorney general’s inter-
pretation would have read the CSA to delegate ‘‘to a single Executive officer
the power to affect a radical shift of authority from the States to the Federal
Government.’’117 The Court required a delegation of this magnitude to be
explicit – rather than implicit – in the text of the statute.118 The Court invoked
the ‘‘importance of the issue’’ to suggest that Congress did not have the
requisite intent to delegate the authority in question.119 Similarly, near the
end of its opinion the Court noted that ‘‘the background principles of our
federal system also belie the notion that Congress would use such an obscure
grant of authority to regulate areas traditionally supervised by the States’
police power.’’120 The absence of clearer statutory language authorizing the
attorney general to issue an Interpretive Rule with the force of federal law led
the Court to reject Chevron deference in this context.121

Although the Court offered a variety of reasons as to why the CSA should
not be interpreted to authorize the attorney general’s action, one suspects that
the Court ultimately concluded that the decision by the federal government
to outlaw assisted suicide in the states should be made by the House, the
Senate, and the president pursuant to federal lawmaking procedures rather
than by the attorney general acting alone. In this sense, Gonzales v. Oregon
illustrates process-based preemption and appears to be defensible on that very
basis. Because a duly-enacted statute did not clearly authorize the attorney
general to preempt state assisted-suicide laws, the Court refused to interpret –

116 See ibid., 270 (stating that the act’s failure to manifest any intent to regulate the practice of
medicine generally ‘‘is understandable given the structure and limitations of federalism,
which allow the States great latitude under their police powers to legislate as to the protection
of the lives, limbs, health, comfort, and quiet of all persons’’) (internal quotations omitted).

117 Ibid., 275.
118 Ibid., 267. (‘‘The idea that Congress gave the Attorney General such broad and unusual author-

ity through an implicit delegation in the CSA’s registration provision is not sustainable.’’)
119 Ibid. (‘‘The importance of the issue of physician-assisted suicide, which has been the subject of

an ‘earnest and profound debate’ across the country, . . . makes the oblique form of the claimed
delegation all the more suspect.’’ [quoting Washington v. Glucksberg, 521 U.S. 702, 735
(1997)]).

120 Ibid., 274.
121 The Court seemed to acknowledge that the attorney general’s ‘‘understanding of medicine’s

boundaries is at least reasonable,’’ ibid., 272, but thought that Congress must legislate more
specifically in order to extend the CSA’s regulation, ibid., 273–5. In dissent, Justice Scalia
argued that ‘‘the Attorney General’s independent interpretation of the statutory phrase ‘public
interest’’’ is entitled to Chevron deference. Ibid., 276 (Scalia, J., dissenting).
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or allow the attorney general to interpret – the statute to do so.122 From this
perspective, Gonzales v. Oregon is consistent with Gregory v. Ashcroft – Attor-
ney General Ashcroft lost for the same reason that Governor Ashcroft won in
the earlier case. As Professor Sunstein observes, the federal government has
power to preempt state law in areas like these, but ‘‘the preemption decision
must be made legislatively, not bureaucratically.’’123 In his view, ‘‘[t]he con-
stitutional source of this principle is the evident constitutional commitment to
a federal structure, a commitment that may not be compromised without a
congressional decision to do so – an important requirement in light of the
various safeguards against cavalier disregard of state interests created by the
system of state representation in Congress.’’124

CONCLUSION

The presumption against preemption and the related clear statement require-
ment have been criticized on the grounds that they constitute judicial activism,
and that they undermine legislative supremacy. Properly limited, however, such
interpretive devices may be used to implement constitutionally prescribed law-
making procedures by ensuring that Congress and the president – rather than
judges – make the crucial decision to override state law. The Constitution
prescribes cumbersome and exclusive procedures to govern the adoption of
all forms of supreme federal law. By design, these procedures rely solely on
actors – the House, the Senate, and the president – subject to the political
safeguards of federalism. A presumption against preemption and a limited,
process-based clear statement requirement arguably prevent judges from cir-
cumventing these safeguards by limiting the ability of ambiguous federal stat-
utes to displace state law.

122 See Eskridge, ‘‘Vetogates,’’ 1469–72 (discussing and defending the outcome in Gonzales v.

Oregon); see also Clark, ‘‘Separation of Powers,’’ 1438. (‘‘Applying Chevron deference in this
context . . . risks circumventing the very lawmaking procedures that the Constitution prescribes
to adopt ‘the supreme Law of the Land’ and safeguard federalism.’’)

123 Sunstein, ‘‘Nondelegation Canons,’’ 331.
124 Ibid.
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10 Preemption by Federal Agency Action

William Funk

Although preemption questions often occur in contexts unrelated to federal
agency action, preemption has also occurred as a result of federal agency
action since at least Gibbons v. Ogden.1 In Gibbons, the first Supreme Court
case to assess the extent of the Commerce Clause of the Constitution, the
Court held that a license to engage in the coastal trade given to Ogden by a
federal agency preempted the New York law granting a monopoly to Gibbons
for the use of steamboats in New York.

Today, as a result of the growth of the administrative state, most preemption
questions involve federal agencies in some way. Most recently, the failure of the
Republican Congress to enact meaningful tort reform at the national level led
the Bush administration to attempt to achieve similar ends by preempting state
tort law through administrative actions.2 Increasingly, federal agencies in regu-
lations, preambles to regulations, or amicus briefs are purporting to decide
whether their regulations (or their failure to regulate) preempt state common
law tort actions. The Food and Drug Administration (FDA) has received the
most press on this issue, having filed amicus briefs in several tort cases support-
ing industry claims of preemption as well as asserting in a preamble to a regu-
lation that the regulation preempted certain state tort law.3 Other agencies have

1 22 U.S. 1 (1824).
2 See, e.g., Margaret Clune, Center for Progressive Reform, Stealth Tort Reform: How the

Bush Administration’s Aggressive Use of the Preemption Doctrine Hurts

Consumers (October 2004), available at http://www.progressiveregulation.org/articles/
preemption.pdf; Nina A. Mendelson, ‘‘Chevron and Preemption,’’ Michigan Law Review

102 (2004): 737; Catherine M. Sharkey, ‘‘Preemption by Preamble: Federal Agencies and the
Federalization of Tort Law,’’ DePaul Law Review 56 (2007): 227; Catherine M. Sharkey,
‘‘Federalism in Action: FDA Regulatory Preemption in Pharmaceutical Cases in State Versus
Federal Court,’’ Journal of Law and Social Policy 15 (2007): 1013.

3 Requirements on Content and Format of Labeling for Human Prescription Drug and Bio-
logical Products, 71 Federal Register 3922 (January 24, 2006).
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taken similar actions. For example, in 2005 the National Highway Traffic Safety
Administration (NHTSA) stated in the preamble to its proposed regulation
setting roof crush-resistance requirements for automobiles that it would preempt
state common law;4 in 2006 the Consumer Product Safety Commission (CPSC)
included a statement in the preamble to its new mattress-flammability standards
that they would preempt state common law;5 and in 2005 the Federal Railroad
Administration adopted a regulation regarding requirements for reflectors on
railroad cars that included a boilerplate provision preempting any state ‘‘law,
rule, regulation, or order’’ covering the same matter but included in the pre-
amble an explication of why the agency interpreted that provision likewise to
preempt state common law actions.6 The possibility of significant restrictions on
traditional state common law remedies by agency action without express con-
gressional authorization raises serious federalism concerns.

This chapter addresses the legal doctrines applicable to when and how
federal agencies may preempt state law and the major questions that remain
unanswered by existing Supreme Court precedent. In particular, one unan-
swered question is when and to what extent courts should give deference to
agency statements regarding preemption. This chapter suggests that deference
should only be given when Congress has explicitly delegated preemptive
authority to the agency. Another unanswered question is whether a grant of
substantive rulemaking authority should be construed as a grant of authority
to an agency to make preemption determinations. This chapter argues that it
should not and also includes a discussion of the presidential executive order
relating to federal agency action that preempts state law. The chapter then
turns to recent agency attempts to preempt state tort law and explains to what
extent those attempts should be honored.

PREEMPTION AND AGENCY ACTION

Agency action may preempt state law in either of two ways. First, and most
typically, an agency may adopt a regulation (or issue an order after an adju-
dication) that simply has the effect of preempting state law due to a direct
conflict that arises between federal law and state law. An example would be
the situation in United States v. Locke.7 There the secretary of transportation,

4 Proposed Rules, Federal Motor Vehicle Safety Standards; Roof Crush Resistance, 70 Federal

Register 49223 (August 23, 2005).
5 Final Rule: Standard for the Flammability (Open Flame) of Mattress Sets, 71 Federal

Register 200671 (March 15, 2006).
6 Reflectorization of Rail Freight Rolling Stock, 70 Federal Register 144, 152 (Jan. 3, 2005).
7 529 U.S. 89 (2000).
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pursuant to the federal Ports and Waterways Safety Act, adopted regulations
governing the ‘‘design, construction, alteration, repair, maintenance, opera-
tion, equipping, personnel qualification, and manning of vessels.’’8 Subse-
quently, the state of Washington adopted regulations requiring, among
other things, that the crews of tankers entering Puget Sound have received
a specified amount of training that was not the same as required by federal
regulations. The Supreme Court held that the federal regulations preempted
the state regulations. In this case, neither the agency nor its regulations said
anything regarding preemption, and in reaching its decision, the Supreme
Court did not consider the views of the agency, if it had any.

The second way an agency may preempt state law is to adopt a regulation or
order that by its terms preempts state law. This is relatively unusual, but it does
happen. For example, pursuant to the Hazardous Material Transportation
Act,9 the secretary of transportation decided that certain Nevada regulations
requiring an annual permit of railroads before they might load or unload
hazardous materials in the state were preempted by the secretary’s regulations
governing the transportation of such materials.10

The difference between these two types of preemption is that the former
involves the agency taking some substantive regulatory action pursuant to a
statute, and the preemptive effect of that action is governed by the statute –
either through an express preemption provision in the statute or through appli-
cation of the Court’s doctrine of implied preemption. The latter type of pre-
emption, however, involves the agency determining the preemptive effect of its
regulations or a statute it administers. In either case, Congress must grant author-
ity to the agency to take the action it did. In the usual case, a statute’s grant of
authority to an agency to take certain actions can implicitly or explicitly include
the preemption of state law.11 For example, the Medical Device Amendments of
1976 (MDAs) expressly preempt any state and local requirement that is different
from or additional to any requirement relating to medical devices adopted by the
FDA under the act. Thus, a requirement adopted by the FDA automatically
preempts different or additional state or local requirements. Even in the absence
of an applicable express preemption provision, courts may find that the statutory
authority to adopt substantive regulations implicitly authorizes preemption of
conflicting state and local regulations pursuant to judicial preemption doctrine.12

8 46 U.S.C. § 3703(a) as construed in Ray v. Atlantic Richfield Co., 435 U.S. 151 (1978).
9 49 U.S.C. 5125(d).

10 See Southern Pacific Transp. Co. v. Public Service Com’n of Nevada, 909 F.2d 352
(9th Cir. 1990).

11 See, e.g., Fidelity Fed. Sav. and Loan Ass’n v. de la Cuesta, 458 U.S. 141, 153–4 (1982).
12 See, e.g., United States v. Shimer, 367 U.S. 374, 381–2 (1961).
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In both of these situations, however, although Congress delegates the author-
ity to the agency to determine what substantive policies are appropriate to
carry out the statutory mandate, the appropriate preemptive effect of the
agency actions remains a matter of judicial determination, either by interpre-
tation of the statute or by application of judicial preemption doctrine.

Occasionally, Congress expressly delegates to an agency the authority to
make preemption determinations. For example, the Federal Communications
Act provides that the Federal Communications Commission (FCC), after
notice and an opportunity for public comment, shall preempt any state law
that the commission finds has the effect of prohibiting the ability of any entity
to provide any interstate or intrastate telecommunications service.13 Similarly,
in the case noted in the preceding text in which the secretary of transportation
ruled that certain Nevada regulations were preempted by the Hazardous
Materials Transportation Act, that act specifically granted authority to the
secretary to make preemption determinations.14 In this type of situation,
where Congress has delegated to the agency the authority to make the pre-
emption determination, the preemption question is not one simply of statu-
tory interpretation or application of preemption doctrine. Rather it is a typical
administrative law question – whether the agency has acted arbitrarily or
capriciously within its delegated power.15

In the most common type of judicial case involving agency action and
preemption, the issue is whether the agency’s substantive regulation does have
the effect of preempting a particular state law. This may be due to a lack of
clarity in an express preemption provision, such as in Wisconsin v. Mortier,16

where it was not clear if the statutory preemption provision in the Federal
Insecticide, Fungicide, and Rodenticide Act (FIFRA) relating to ‘‘states’’ also
applied to units of local governments. Another recurring example of a lack of
clarity in an express preemption provision is a prohibition against state
‘‘requirements or prohibitions’’ different from federal requirements, and
the issue is whether state tort law constitutes a state ‘‘requirement’’ or
‘‘prohibition.’’ This was an issue in Cipollone v. Liggett Group, Inc.,17 involv-
ing a tort action against a cigarette manufacturer that had complied with
federal labeling requirements. In these cases, courts must interpret the mean-
ing and extent of the statutory preemption provision. In the former case, the

13 See, e.g., 47 U.S.C. § 253(d) (authorizing FCC to determine that a state or local law is
preempted).

14 See 49 U.S.C. App. 1811(b)(1988), repealed and replaced by 49 U.S.C. 5125(d).
15 See 5 U.S.C. § 706(2)(A).
16 501 U.S. 597 (1991).
17 505 U.S. 504 (1992).
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Court held that the term ‘‘state’’ did not include local governments, so that
local government regulation of pesticides was not preempted. In the latter
case, the Court held that the term ‘‘requirements and prohibitions’’ in that
statute did include the duties imposed by state tort law, resulting in the pre-
emption of certain state tort law claims against cigarette manufacturers for a
failure to warn of the dangers of smoking.

Where there is no express preemption provision, whether an agency’s reg-
ulation preempts state law turns on an application of the Supreme Court’s
implied preemption doctrine. Where there is a direct, unavoidable conflict
between the agency’s regulation and state law, almost invariably courts will
find preemption, presuming that Congress would intend federal law to govern
over conflicting state law. It is a more difficult decision when there is no direct
conflict, but the allegation is that the ‘‘state law stands as an obstacle to the
accomplishment and execution of the full purposes and objectives of Con-
gress.’’18 For example, in Geier v. American Honda Motor Co.,19 the Court
found that a state tort action holding a manufacturer liable for not having
provided an air bag was preempted, because such an action would interfere
with the full accomplishment of the federal automobile safety program. Here,
the Department of Transportation (DOT) had considered requiring air bags
but instead decided on a phased-in approach to passive restraints. That is,
DOT decided that the best means of furthering the statute’s purpose was not
to require air bags at that time. The Court held that to allow a state to
maintain a tort claim for a failure to provide air bags would thwart that
regulatory decision. This is an example of a court finding that an agency made
a substantive policy decision pursuant to a federal statute, in this case the
specific decision not to require air bags, and that decision then had the effect
of preempting state law under implied preemption doctrine.

Whether there is an unclear express preemption provision, or whether the
issue is one of implied preemption, the agency may have an opinion con-
cerning the preemptive effect of its substantive regulation. The question
arises as to what sort of consideration courts should give to such an opinion.
A substantial body of case law relates to judicial deference to agency opin-
ions, not all of which is consistent. The Chevron doctrine, from Chevron,
U.S.A., Inc. v. N.R.D.C.,20 establishes that, at least when an agency adopts a
regulation interpreting an unclear statutory provision that it is responsible
for administering, courts should defer to the agency’s reasonable interpreta-
tion of that statutory provision. In addition, the Court has said that this

18
Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947).

19 529 U.S. 861 (2000).
20 467 U.S. 837 (1984).

218 William Funk



strong, Chevron deference should also be given to other agency interpreta-
tions of unclear statutory provisions that the agency administers, if the
agency interpretation has ‘‘the force of law.’’21 However, the Court has not
provided any bright-line test for when an interpretation has ‘‘the force of
law’’ other than when the interpretation is contained within a regulation or
an order following formal agency adjudication.22 When Chevron deference
is not in order, courts should still give respectful consideration to the
agency’s views, but this is characterized as a weak or Skidmore deference,
after the case in which the Court stated that the weight given to the agency
interpretation will depend on the thoroughness evident in its consideration,
the validity of its reasoning, its consistency with earlier and later pronounce-
ments, and all those factors that give it the power to persuade, if lacking
power to control.23

When a court upholds an agency interpretation of a statute under the
Chevron doctrine, the court is not deciding what the statute means or what
its best interpretation is. Rather, it is deciding that the agency’s interpretation
is acceptable, within the bounds of reasonableness, even if the court might not
have reached that interpretation.24 However, when a court reviews an agency
interpretation under the Skidmore doctrine, the court is deciding what it
believes is the best interpretation of the law. The court is interpreting the
statute, aided by the views of the agency, not merely reviewing the reason-
ableness of what the agency has decided. This much is commonly accepted.25

When an agency interprets not a statute, but its own regulation, a different
rule of deference applies. First articulated in Bowles v. Seminole Rock and
Sand Co.,26 the rule is that ‘‘the administrative interpretation [of the agency’s
regulation] . . . becomes of controlling weight unless it is plainly erroneous or
inconsistent with the regulation.’’27 Today, this is viewed as strong deference,
on a par with Chevron deference.

21
United States v. Mead, Corp., 533 U.S. 218, 229 (2001).

22 ‘‘Formal’’ agency adjudication is adjudication conducted pursuant to the adjudication provi-
sions of the Administrative Procedure Act, 5 U.S.C. §§ 554, 556–7.

23
Skidmore v. Swift and Co., 323 U.S. 134, 140 (1944).

24 See, e.g., General Electric Co. v. U.S. E.P.A., 53 F.3d 1324 (D.C. Cir. 1995).
25 Unfortunately, for clarity and predictability, it is not universally understood by all the mem-

bers of the Supreme Court. Justice Scalia famously has stated that Skidmore was replaced by
Chevron, and all deference is now strong deference. See Mead, Supra, 533 U.S. at 239
(Scalia, J., dissenting). Justice Breyer has stated that he believes Skidmore and Chevron are
essentially interchangeable, Christensen v. Harris County, 529 U.S. 576, 596 (2000)
(Breyer, J., dissenting), an opinion that may be shared by Justice Ginsburg who joined his
opinion in Christensen.

26 325 U.S. 410 (1945).
27

Seminole Rock, 325 U.S. at 414.
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Finally, the Supreme Court and the lower courts regularly take into con-
sideration the views of agencies in a variety of contexts without attempting to
fit that consideration into any particular doctrinal category. Preemption issues
may arise in settings involving any of these different types of judicial consid-
eration of or deference to agency views. Normally, courts acknowledge that
standard Chevron deference applies when an agency adopts substantive rules
interpreting ambiguous statutory provisions the agency administers, even if
the effect of that rule is to preempt state law.28 There are, however, exceptions.
For example, in Gonzales v. Oregon,29 the attorney general interpreted the
Controlled Substances Act’s term ‘‘legitimate medical purpose,’’ an admit-
tedly ambiguous term, not to include physician-assisted suicide. This inter-
pretation, if valid, would have had the effect of preempting Oregon law,
which explicitly provided that physician-assisted suicide, under the rules
and requirements of the state, was an approved medical practice in the state.
The Supreme Court held that Congress could not have intended the Con-
trolled Substances Act, which was aimed at curbing substance abuse, to allow
the attorney general to determine in a state what was approved medical
practice contrary to what that state had determined.30 Consequently, the
Court did not give Chevron deference to the attorney general’s interpretation
of his authority under the act. In essence, the Court decided that in the
Controlled Substances Act Congress had not delegated the authority to the
attorney general to override a state determination of what was approved med-
ical practice in the state. This may be seen as giving effect to the underlying
principles of federalism by creating an implicit limit on the presumed dele-
gation of authority to make substantive rules overriding state rules, when the
federal rules interfere too greatly with a traditional state function. Here, an
express delegation of such authority would be required.

A different situation is where an agency expresses an opinion – in a rule or
elsewhere – as to the meaning of an ambiguous express statutory preemption
provision applicable to a program administered by the agency. For example,
the FDA has taken the position in several amicus briefs that the express
preemption provision of the MDAs, which preempts any state or local
‘‘requirement,’’ preempts state tort law. Should such an opinion receive strong
deference from courts? In the application of the Chevron doctrine, courts have

28 See, e.g., Bank of America v. City and County of San Francisco, 309 F.3d 551 (9th Cir.
2002) (upholding Office of Comptroller of the Currency’s regulation authorizing banks to
charge ATM fees and thereby preempting city ordinance prohibiting such fees).

29 546 U.S. 243 (2006).
30 See also FDA v. Brown and Williamson Tobacco Co., 529 U.S. 120 (2000) (the Food and

Drug Act did authorize FDA to regulate cigarettes notwithstanding that they might be drug
delivery devices under the act).
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often recognized that an agency may generally administer a particular stat-
utory program; nevertheless, certain aspects of the statutory program are not
administered by the agency but instead are subject to judicial administra-
tion.31 Because Chevron deference only extends to an agency’s interpretation
of those statutory provisions actually administered by the agency, if some
aspect of the statute is not subject to agency administration, courts should
not defer to the agency’s interpretation of that aspect of the statute. For
example, in Kelley v. EPA,32 the Environmental Protection Agency (EPA)
had adopted a rule regarding lenders’ liability under the Comprehensive
Environmental Response, Compensation, and Liability Act (CERCLA).33

Although EPA clearly administered CERCLA in many respects, the provision
of CERCLA dealing with liability for cleanups did not provide any role for
EPA in determining liability. Rather CERCLA simply stated who was liable.
In Kelley, the D.C. Circuit Court set aside an EPA rule that purported to
determine liability issues under CERCLA, saying ‘‘Congress, by providing for
private rights of action under section 107, has designated the courts and not
EPA as the adjudicator of the scope of CERCLA liability.’’34

In the preemption context, the fact that Congress has authorized an agency
to administer a statute by adopting substantive regulations would not necessarily
mean that Congress intended the agency also to be responsible for preemption
determinations. That is, a statute may authorize an agency to determine what its
substantive rules are without delegating authority to the agency to assess what
are the preemptive effects of those rules. These are two distinct and separate
issues, each requiring its own delegation, as is exemplified by those statutes that
do expressly delegate both.35 Because Congress does on occasion grant such
explicit authority to agencies to make preemption determinations, an implicit
authority to make such determinations arising out of the authority to make the
substantive regulations probably should not be inferred, at least when the effect
of the preemption determination would overrule a state’s considered decision
regarding a matter of the health or safety of its citizens. This conclusion is
supported by the general presumption against preemption of state laws and
its special application with respect to state laws protecting health and safety.36

31 See, e.g., Adams Fruit Co. v. Barrett, 494 U.S. 638 (1990).
32 15 F.3d 1100 (D.C. Cir. 1994).
33 42 U.S.C. § 9607.
34

Kelley v. EPA, 15 F.3d at 1106.
35 The MDAs, for example, which generally makes the FDA responsible for its implementation,

contains a provision that explicitly empowers the FDA to assess whether state and local
regulations should be preempted under the statute. See 21 U.S.C. § 360k(b).

36 See Hillsborough County v. Automated Medical Laboratories, Inc., 471 U.S. 707,
715–18 (1985); Rice v. Santa Fe Elevator Corp., 331 U.S. 218 (1947).
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In Bates v. Dow Agrosciences, LLC,37 for example, EPA submitted an ami-
cus brief presenting its interpretation of the preemption provision of FIFRA.
The Supreme Court in the past has given strong deference to agency inter-
pretations contained in amicus briefs,38 and EPA generally administers
FIFRA, but FIFRA does not expressly grant EPA any authority to make pre-
emption determinations. In Bates the Court did not find deference appropri-
ate, stating that in areas of traditional state regulation the presumption against
preemption could be overcome only by clear evidence of congressional
intent. This case can be compared to Medtronic, Inc. v. Lohr.39 In Medtronic,
the Court deferred to the FDA’s interpretation of the express preemption
provision of the MDAs, but that act also contains an express provision dele-
gating the power to FDA to make preemption determinations.

The facts and resolution of a recent case, Watters v. Wachovia Bank, N.A.,40

might help to further distinguish between substantive rules that have the effect
of preempting state law and rules in which the agency purports to make a
preemption determination. The National Bank Act grants to national banks
‘‘all such incidental powers as shall be necessary to carry on the business of
banking.’’41 The ambiguous nature of this grant implicitly delegates to the
comptroller, as the officer charged with administration of the National Bank
Act, the authority to interpret or further define what those ‘‘incidental powers’’
are.42 In the exercise of that authority, the comptroller has adopted a sub-
stantive regulation providing that national banks may create ‘‘operating sub-
sidiaries’’ to conduct any activity the national bank can engage in.43 The
National Bank Act also contains the equivalent of an express preemption
provision, stating that national banks, which are subject to oversight by the
comptroller, are not subject to state regulation.44 The question then becomes
whether an ‘‘operating subsidiary,’’ conducting an activity the bank could
engage in and subject to the oversight of the comptroller, can also be subject
to state regulation.

The comptroller had adopted a regulation specifically stating that ‘‘operat-
ing subsidiaries’’ are not subject to state regulation, explicitly preempting state
law. The lower courts upheld the regulation, applying Chevron deference to
this preemptive regulation, but in doing so they cited cases in which agencies

37 544 U.S. 431 (2005).
38 See Auer v. Robbins, 519 U.S. 452, 461 (1997).
39 518 U.S. 470 (1996).
40 127 S.Ct. 1559 (2007).
41 12 U.S.C. § 24 (Seventh).
42 See Nations Bank of N.C. v. Variable Annuity Life Ins. Co., 513 U.S. 251, 256–7 (1995).
43 See 12 C.F.R. § 5.34(e)(1).
44 See 12 U.S.C. § 484(a).
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had adopted substantive regulations that had the effect of preempting state
law, not cases in which the agency had adopted a regulation that purported to
preempt state law.45 Nor did the courts recognize the distinction.

When the Supreme Court granted certiorari, many believed that the Court
would address this issue. This did not come to pass. Instead, the majority’s
opinion explicitly ignored the comptroller’s regulation, thereby mooting any
question of deference to it,46 finding instead that the National Bank Act
preempted state regulation of the operating subsidiaries. The dissent, how-
ever, disagreed. Justice Stevens, in an opinion joined by Chief Justice Roberts
and Justice Scalia, did not interpret the National Bank Act to preempt state
regulation, and so he considered the validity of the comptroller’s express
preemption regulation, noting the distinction between an agency’s authority
to adopt substantive regulations and its authority to adopt regulations to pre-
empt state laws.47 His analysis concluded that ‘‘when an agency purports to
decide the scope of federal preemption, a healthy respect for state sovereignty
calls for something less than Chevron deference.’’48 He concluded, ‘‘Never
before have we endorsed administrative action whose sole purpose was to
preempt state law rather than to implement a statutory command.’’49

As this decision demonstrates, these issues are yet to be definitively decided.
The dissent clearly distinguished between substantive regulations with a pre-
emptive effect and regulations that purport themselves to preempt. The latter,
the dissent says, should not be subject to Chevron deference, at least absent an
express statutory delegation to the agency to make preemptive determinations.
Although this is only a dissent, the majority’s intentional avoidance of the
issue does not suggest rejection of the dissent’s position on this issue. It would
have been easy for the majority to take the same route as the lower courts,
finding Chevron deference to the comptroller’s regulation, if such deference
had been deemed appropriate. Consequently, the avoidance of the issue by
the majority may reflect some reluctance to apply Chevron deference to such
preemptive regulations.

When an agency adopts a regulation limiting or denying preemptive effect
or expresses an opinion that a regulation does not have preemptive effect,
a different rule comes into play – courts always defer to this interpretation.

45 See, e.g., Wachovia Bank v. Watters, 431 F.3d 556, 560–1 (6th Cir. 2005), aff’d sub nom.
Watters v. Wachovia Bank, N.A., 127 S.Ct. 1559 (2007).

46 See Watters v. Wachovia Bank, N.A., 127 S.Ct. 1559, 1572n13.
47 See Watters v. Wachovia Bank, N.A., 127 S.Ct. 1559, 1573 (2007) (Stevens, J., dissenting).

The majority of five justices did not reach the issue discussed here, finding that the statute
preempted state law, see 127 S.Ct. at 1572 n. 13.

48 Ibid., 1584.
49 Ibid., 1586.
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For example, in Hillsborough County v. Automated Medical Laboratories,
Inc.,50 although Congress had not explicitly provided the FDA with any
authority to make preemption determinations regarding the federal regula-
tion of biological products, the Court deferred to the agency’s statement in
the preamble to its regulation that the regulation would not preempt state
law. Thus, there is an asymmetry between judicial consideration of an
agency’s interpretation that a statute or regulation does preempt state law
and an agency’s interpretation that a statute or regulation does not preempt
state law. There are two possible reasons for this asymmetry. First, in the
absence of an express preemption provision, agencies always have the
authority not to preempt state law. Congress need not delegate the authority
not to preempt any more than it need not delegate the authority not to
regulate at all. Consequently, an agency’s intentional failure to preempt
does not raise any question of a lack of authority. Second, this asymmetric
result may reflect the underlying federalism issues involved. That is, where
the federal agency’s interests and the state interests are coincident in having
no preemption, there is less need for courts to play an active role than when
the federal agency’s interest in preemption is contrary to the state’s interest.
In the latter case, policing the boundaries of federalism becomes the judi-
cial duty.

THE FEDERALISM EXECUTIVE ORDER

In 1999, President Clinton promulgated an executive order on federalism
intended to provide guidance to agencies with respect to their actions that
have effects on states.51 It announced a general policy that agencies should not
take actions limiting the policy-making discretion of states unless the national
activity was appropriate in light of the presence of a problem of national
significance. If a federal agency nevertheless limited such discretion, federal
agencies were still to grant states the maximum administrative discretion
possible. In addition, it imposed special requirements on agencies with
respect to preemption of state laws. It calls on agencies not to construe statutes
or authorizations in statutes to preempt state law in the absence of ‘‘clear
evidence that the Congress intended preemption’’ or a direct conflict between
federal and state exercises of authority.52 If preemption is necessary, it is to be
restricted to the minimum level necessary to achieve the purposes of the
statute. Finally, the order prohibits agencies from issuing regulations that have

50 471 U.S. 707 (1985).
51 See Executive Order 13,132, 64 Federal Register 43255 (1999).
52 See ibid. § 4, 64 Federal Register at 43257.
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the effect of preempting state law unless, to the extent practicable, the agency
consults with state and local officials early in the process and in the preamble
describes the consultation that took place, the concerns raised by the state and
local officials, and the agency’s response.53 This executive order remains in
force today.

It is perhaps ironic that, although the previous Democratic administration
instituted restrictions on agency preemption of state law, the current Repub-
lican administration has been unusually aggressive and active in extending
federal agency preemption of state law despite the executive order. This is
ironic because traditionally the Republican Party was more protective of
states’ interests vis-à-vis the federal government, and the Democratic Party
was more avowedly nationalistic in terms of government regulation. This
irony is probably explained, however, by the stronger Republican policy of
limiting government regulation and state tort law generally, and that the
current Republican administration’s use of federal regulation is generally
light-handed, so that the effect of its claimed preemption of state law – both
regulatory and tort law – is to preclude stricter state government regulation of
industry.

As a result, agency attempts at preemption fall well short of the require-
ments of the executive order. For example, in the NHTSA proposed rule
regarding roof crush-resistance standards, the agency announced its tentative
determination that its rule would preempt all state and local laws, including
state tort law, but it dismissed its obligations under the executive order by
saying that the proposed rule did not have sufficient federalism impacts to
justify consultation or consideration.54 The FDA, in its adoption of the pre-
scription drug labeling rule with its statement that the rule preempted certain
state tort law, addressed the executive order but still did not comply with it. It
noted that its proposed rule had not proposed preemption. Consequently, the
agency did not comply with the order’s requirements to consult with state and
local officials about preemption, hear their concerns, and then respond to
them in adopting a final rule.

This executive order, like all modern executive orders directed to agencies,
contains a provision declaring that its mandates are not subject to judicial
review.55 Consequently, the only enforcement derives from the President or
the Office of Management and Budget, which is given supervisory authority
over implementation of the order. However, when an administration is not
committed to the policy contained in extant orders, such enforcement is

53 See ibid. § 6(c), 64 Federal Register at 43258.
54 See 70 Federal Register at 49245.
55 See ibid § 11, 64 Federal Register at 43259.

Preemption by Federal Agency Action 225



unlikely to occur. During the latter years of the Bush administration, the status
of the order can only be termed benign neglect.

THE BUSH ADMINISTRATION’S ATTACK ON STATE TORT LAW

Following tort reform advocates’ failures in the legislative arena, the Bush
administration undertook a concerted attack on state tort law through agency
preemption determinations in rule makings, as well as in amicus briefs in
various courts. A good example of this is the FDA’s notorious preamble to its
regulation regarding prescription drug labeling. Historically, the FDA gener-
ally did not believe that its labeling regulations under the Food, Drug and
Cosmetic Act (FDCA) preempted state tort law. As numerous cases reflected,
the FDA generally considered the FDCA to set a minimum safety standard,
not a ceiling. Tort law in particular was considered to supplement, not conflict
with, the federal standards. The prescription drug labeling rule was proposed
during the Clinton administration, and its preamble stated that the rule would
not preempt state law.

The final rule, however, was adopted by the FDA in the Bush administra-
tion, and there this view had changed. In the preamble to the final rule the
FDA concluded that the exercise of state tort law authority conflicted with the
exercise of federal regulatory authority under the FDCA, because, if judges
and juries could ‘‘reach conclusions about the safety and effectiveness infor-
mation disseminated with respect to drugs for which the FDA ha[d] already
made a series of regulatory determinations . . . , the federal system for regu-
lation of drugs would be disrupted.’’56 To explain this position, the FDA set
forth in detail the position it had already been taking in amicus briefs before
various courts, stating that it interprets the FDCA to establish both a ‘‘floor’’
and a ‘‘ceiling’’ for labeling standards. Thus, if the FDA does not require a
particular warning, then, according to the FDA, manufacturers are forbidden
from including such a warning, whether on their own or as a result of state
requirements or incentives resulting from common law. Because manufac-
turers are forbidden from including such a warning, imposition of state tort
liability on a manufacturer for failing to include such a warning would con-
flict with the federal regulatory scheme, even though a court (judge or jury)
found that the failure to include such a warning caused an injury and was
negligent.

Similarly, in proposing its new roof crush-resistance standard, the NHTSA
asserted that its proposed standard would preempt state tort law because in its

56 See 71 Federal Register at 3966, 3969.
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view its standard provided the optimal balancing of safety and cost.57 If a
verdict in a state tort case could find a manufacturer liable for not providing
greater roof crush resistance, despite a finding that it reasonably could have so
provided, that verdict could induce manufacturers to divert resources from
developing advanced vehicle technologies to increasing roof crush resistance.
Likewise, the CPSC stated that its mattress-flammability standard would pre-
empt state tort law because in its view its standard established the optimum
relationship between safety and expense.58 To allow verdicts in state courts to
hold a manufacturer liable for not providing greater fire resistance would
‘‘upset the carefully tailored balance of costs and benefits this standard
achieves.’’59

Each of these statements has in common two underlying interpretations of
the statute in question. First, each agency interprets its statute as authorizing
the agency to create a requirement that establishes not just a minimum
requirement but also – in the FDA’s words – both a floor and a ceiling. That
is, each agency is interpreting its statute to provide the exclusive regulation of
the matter. In addition, each agency is interpreting its statute to mean that
exclusive regulation excludes not only state and local positive law in the form
of statutes and regulations but also case law in terms of verdicts in tort cases.

The FDCA contains no express preemption provision, and, as noted in the
preceding text, historically the agency had generally taken the position that its
drug labeling rules were only minimum standards, and in particular that tort
actions supplemented rather than interfered with the agency’s regulations.
Although the Chevron doctrine does not preclude deference to an agency
simply because the agency has changed its mind, courts often consider the
consistency of an agency’s interpretation in deciding whether deference is
appropriate. Moreover, for the same reasons that an agency’s interpretation
of an express preemption provision probably should not receive deference in
the absence of an express delegation to the agency to make preemption
determinations, the FDA’s interpretation regarding the general preemptive
effect of its labeling regulations probably should not receive deference.

The CPSC stands in a different situation. The Flammable Fabrics Act
(FFA) does contain an express preemption provision.60 Thus, it is clear that
the CPSC’s regulation is intended to be exclusive. However, whether this
exclusiveness precludes state tort law, in addition to state positive law, is
unclear. The preemption provision refers to a state ‘‘standard or regulation.’’

57 See 70 Federal Register at 49245–6.
58 See 71 Federal Register at 13496.
59 Ibid.
60 See 15 U.S.C. § 1203(a).
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Two of the three commissioners adopting the mattress-flammability standard
interpreted that language to apply to state tort law; one did not. Prior to the
2005 adoption of the mattress-flammability standard, courts had uniformly
interpreted that language not to preempt state tort law.61 However, the FFA
also grants express authority to the CPSC to grant exemptions from preemp-
tion to a state ‘‘standard or regulation’’ under certain circumstances. Thus, the
CPSC has been delegated the authority to make certain preemption deter-
minations, but it remains unclear whether either the basic preemption pro-
vision or the exemption provision relates to state tort law.

The NHTSA situation is still different. The Motor Vehicle Safety Act,
under which NHTSA proposed the new roof crush-resistance standard, also
contains an express preemption provision, preempting any nonidentical state
or local ‘‘standard.’’62 However, it also contains a savings provision directly
addressed to common law actions, stating that ‘‘compliance with a motor
vehicle safety standard prescribed under this chapter does not exempt a per-
son from liability at common law.’’63 Although this savings provision might
seem to preclude preemption of state tort law, the Supreme Court in Geier
held that the savings provision only exempted tort claims from the express
preemption provision; it did not preclude a finding of preemption when state
tort law actually conflicted with a federal safety standard by standing as an
obstacle to the accomplishment of the full purposes of the statute.64 In Geier,
as described earlier, the tort claim was that the manufacturer should have
included an air bag in the car, even though NHTSA’s regulation only
required any form of passive restraint, not necessarily an air bag. However,
in adopting that regulation, NHTSA had specifically considered requiring air
bags but decided that to require air bags at once would interfere with their
orderly and gradual phase-in. Consequently, the Court held that allowing tort
liability against a manufacturer for not providing an air bag would directly
contravene the decision that NHTSA had made. Clearly, NHTSA, in
announcing the preemptive effect of its proposed roof crush-resistance stand-
ard, is attempting to bring itself within the rationale of Geier. One could say
the same for the FDA and CPSC. The question is whether they have.

Each of the preceding described claims of preemption is generic. That is, the
agency maintains that whatever standard or regulation it adopts is necessarily the
optimal and exclusive standard, because that is its claimed statutory mandate.

61 See, e.g., Wilson v. Bradlees of New England, Inc., 96 F.3d 552 (1st Cir. 1996); O’Don-

nell v. Big Yank, Inc., 696 A.2d 846 (Pa. Super. 1997).
62 49 U.S.C. § 30103(b).
63 49 U.S.C. § 30103(e).
64

Geier, 529 U.S. at 871.
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That was not the case in Geier. There the Court’s decision relied on the specific
determinations made by the agency with regard to an air-bag requirement, and it
was critical that the tort liability would be precisely for what the agency had
specifically rejected and found would be detrimental to automobile safety. This
suggests that the preceding described generic claims of preemption would not
fall within the Geier conflict analysis. Geier did not find that nonuniformity
alone would cause a conflict; rather the conflict must be between a particular
tort claim and a particular determination made by the agency.

However, neither the FDA nor the NHTSA relied solely on its generic
claim of preemptive effect. The FDA made an additional argument that, if,
in approving a specific prescription drug, it considered a particular claimed
adverse effect and determined that there was no scientific basis for believing
that the drug caused that adverse effect, such that a warning of such an effect
would be false or misleading, then a tort claim alleging a failure to warn of that
particular claimed adverse effect would be preempted. Here, it could be
argued, the situation would be the same as in Geier: the agency has specifi-
cally considered a particular issue; it has made a determination in the exercise
of its administrative expertise with regard to that issue; and a determination of
tort liability for action specifically rejected by the agency would conflict with
the agency’s determination. Since the FDA’s adoption of its prescription drug
labeling rule, several district courts have considered its preemptive effect.
Uniformly, they have found preemption when the claim sought to hold a
manufacturer liable for failing to give a warning that the FDA had specifically
found to be unwarranted,65 but they have not found preemption in the
absence of such a finding.66

Similarly, the NHTSA also claimed in its proposed rule that it had specif-
ically determined not to increase the roof crush-resistance because to do so
would negatively affect the rollover propensity of the vehicle, and, if there
were more rollovers, even with a tougher roof crush-resistance there might be
more traffic deaths or serious injuries. Its proposed standard, the NHTSA said,
‘‘sought to strike a careful balance between improving roof crush resistance
and potentially negative effects of too large an increase upon the vehicle’s
rollover propensity.’’67 Thus, if a tort claim was brought alleging a failure of a

65 See Sykes v. Glaxo-SmithKline, 484 F.Supp.2d 289 (E.D. Pa. 2007); In re Bextra and
Celebrex Marketing Sales Practices and Product Liability Litigation, 2006 WL 2374742 (N.D.
Cal. 2006); Colaicco v. Apotex, 432 F.Supp.2d 513 (E.D.Pa. 2006).

66 See Sarli v. Mylan Bertek Pharmaceuticals, Inc., 2007 WL 2111577 (M.D.N.C., 2007);
In re Vioxx Products Liability Litigation, 2007 WL 1952964 (E.D. La. 2007); Weiss v.

Fujisawa Pharmaceutical Co., 464 F.Supp.2d 666 (E.D. Ky. 2006); Perry v. Novartis

Pharma. Corp., 456 F.Supp. 2d 678 (E.D. Pa. 2006).
67 70 Federal Register at 49245.
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manufacturer to have provided greater roof crush-resistance, where the sug-
gested method would increase the rollover propensity, that claim would
directly conflict with a specific determination made by the agency.

At the time of this writing, neither the Supreme Court nor any court of
appeals has rendered an opinion regarding the preemptive effect of either the
FDA’s prescription drug labeling rule or the CPSC mattress-flammability
rule, and the NHTSA has not adopted a final rule in its roof crush-resistance
rule making.

CONCLUSION

This chapter has attempted to describe the current law regarding agency
actions that preempt state law, pointing out where the law is unclear – in
particular with regard to agency interpretations of the preemptive effect of
ambiguous express preemption provisions or of the agency’s own regula-
tions. In addition, this chapter has demonstrated that under the current
Bush administration, agencies are not following the requirements of the
executive order on federalism and its specific requirements regarding agency
actions preempting state laws. However, these requirements are not judi-
cially enforceable, and in an administration intent on preempting state tort
laws, there is no interest in administratively enforcing the order’s require-
ments. Finally, this chapter has provided examples of how the administra-
tion uses agencies to attempt to extend preemption of state tort laws as a
substitute for a failure to obtain legislation on tort reform. The chapter
suggests that the most expansive claims by these agencies should be rejected
as inconsistent with existing case law and principles of federalism, but that
their narrowest claims of agency preemption probably are and will be sup-
ported by the courts.

Congress, acting within its constitutional powers, clearly can preempt
state law – even state tort law relating to public health and safety. However,
because such action does such violence to states’ interests, the respect for
those interests inherent in our concept of federalism demands that Congress
knowingly takes such action. This is the origin of the judicially created
presumption against preemption. When agencies act pursuant to congres-
sional direction, the same principles of federalism should apply. If Congress
intends for agencies to be able to preempt state law, especially state tort law,
it should make that intent manifest, as it often has. Similarly, unless Con-
gress makes clear that an agency has the power to make preemption deci-
sions, an agency’s opinion as to the preemptive effect of a statute or its
regulation should not command deference from the courts but only
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respectful consideration. In the absence of a clear statement by Congress,
only when a state law, including state tort law, directly and necessarily
conflicts with an otherwise lawful agency action should that state law be
preempted. For the most part, courts have followed this path, but the
Supreme Court has been neither clear nor consistent on the subject, so it
is no surprise that the path is not clear.
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11 The Regulation–Common Law Feedback Loop
in Nonpreemptive Regimes

Thomas O. McGarity

Federal regulatory agencies and state common law courts play different
but complementary roles in protecting citizens from the undesirable con-
sequences of unregulated private markets. Congress created the regulatory
agencies to provide ex ante protection by promulgating standards and
establishing permit requirements applicable to private sector actors. Both
permit requirements and regulatory standards often give targets of regu-
lation a good deal of discretion in determining exactly how to comply.
Nevertheless, agencies attempt to articulate the outer boundaries of legally
permissible activities with some precision, because the government will
ultimately bear the burden of proof in any subsequent enforcement
action. State common law courts also craft rules for determining liability
after a product or activity has caused harm, and in many cases those
common law standards are designed to discourage socially undesirable
behavior by forcing those who engage in it to compensate the victims.
The broad standards that common law courts prescribe, such as the ‘‘rea-
sonable person’’ test for negligence, are not stated with a great deal of
precision, and their breadth and vagueness can leave prospective plaintiffs
and potential defendants with little guidance as to whether a court will
permit a jury to find that any particular product or activity violates the
relevant standard.

Federal regulation and state common law litigation are both information-
intensive exercises, imposing diverse burdens on regulators, litigants, and
courts. Federal regulatory schemes typically impose threshold informational
burdens but are far less comprehensive or consistent in tracking postaction
developments. Federal licensing regimes, such as those under which
agencies approve pharmaceuticals and register pesticides, ordinarily place
the burden on the entity seeking the federal license to provide information
demonstrating that the product or activity at issue meets the relevant
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statutory requirements. Standard-setting regimes, such as those under
which agencies promulgate occupational health and motor vehicle safety
standards, typically place the burden on the agency to ensure that there
is sufficient information in the rulemaking record to demonstrate that
the proposed standard is appropriate to implement the agency’s statutory
responsibilities. In the case of ‘‘risk-based’’ standards, this requires the
agency to come up with information demonstrating that the standard
will provide adequate protection to the relevant beneficiaries. In the case
of ‘‘technology-based’’ standards, the information must demonstrate that
the proposed standards are feasible and will not be unduly expensive to
implement.

The plaintiff in common law litigation typically acts after a risk has caused
injury. The plaintiff has the burden of proving that the defendant’s product
or activity violated the relevant legal standard, and that it was both a cause-
in-fact and a proximate cause of a legally cognizable harm. This also
requires a great deal of information that the plaintiff presents to the jury
through the direct testimony of eyewitnesses, documents gathered from the
defendant’s files and elsewhere, and the testimony of expert witnesses who
have assembled and analyzed various technical studies. Despite these for-
midable common law burdens, the desire of plaintiffs and their attorneys for
redress and compensation motivates them to ferret out information to make
their case.

In establishing the applicable legal requirements and applying
those requirements to particular products and activities, each institution
develops expertise and information that can be quite useful to the other. Thus,
it should come as no surprise that informal ‘‘feedback loops’’ have developed
between the courts and agencies in which each institution draws on informa-
tion, experience, and different incentives of the other. These feedback
loops have unquestionably improved the quality of decision making in both
institutions.

One important, but often-overlooked consequence of allowing federal reg-
ulatory law to preempt state common law is the destruction of this feedback
loop. In addition to depriving federal agencies of useful expertise and infor-
mation, preemption reduces the overall protection that government provides
to its citizens through both institutions. Drawing primarily on the regulatory
and litigative history of the ubiquitous and highly persistent chemical per-
fluorooctanoic acid (PFOA), which is used in making the highly successful
commercial product Teflon, this chapter will show how the feedback loops
work, explain why they have an important role to play in protecting consum-
ers and the environment, and argue that courts and agencies should therefore
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be very cautious about invoking federal agency preemption of state common
law claims.

FEEDBACK FROM AGENCIES TO COURTS

The half of the feedback loop that flows from federal regulatory agencies to
state common law courts contains at least two very useful items: detailed
standards for distinguishing lawful conduct from unlawful conduct and infor-
mation on the risks and benefits of the products and activities that they
regulate. Common law courts are not obliged to incorporate standards and
permit requirements that federal agencies have promulgated as the standard of
care in negligence and products liability actions, but evidence of compliance
with and violations of such standards is generally admissible in civil trials, and
it can be quite persuasive to juries. We will examine in the following text how
many courts have employed the negligence per se doctrine to afford a highly
desirable procedural advantage to plaintiffs who can provide evidence of
violations of statutes and regulations.

Likewise, common law courts are not required to take at face value agency
assessments of scientific and engineering information, but the information
that agencies rely on in such assessments may be quite useful in resolving
difficult issues of causation that arise in civil trials and may not otherwise be
available to litigants. This is especially true of scientific information that
agencies require regulatees to generate as part of a licensing proceeding or
through their independent authority to order health and safety testing on
regulated products. Courts and common law litigants have little institutional
capacity to engage in comprehensive review of a product’s or production
process’s features and risks, so such regulatory information and standards
can provide critical assistance in common law settings.

As the scope of federal regulation expanded during the latter quarter of the
twentieth century, the courts in common law negligence actions began to rely
on violations of those standards as evidence of negligence and compliance as
evidence of nonnegligence. In the case of noncompliance, the courts gradu-
ally afforded federal regulatory agency requirements the status they have
traditionally given to state statutes under the doctrine of ‘‘negligence per se.’’
In the typical negligence case, the plaintiff has the burden of proving that the
defendant did not behave as a reasonable person in the same or similar
circumstances.1 In most states, the plaintiff may gain a procedural advantage
by showing that the defendant violated a statute or regulation that is intended

1 Restatement (Second) of Torts (St. Paul, MN: American Law Institute, 2000), § 283.
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to protect a class of people that includes that plaintiff from the type of harm
that the plaintiff suffered. Variously characterized as raising a ‘‘rebuttable
presumption’’ of negligence or as excusable negligence per se, such a showing
will ordinarily be sufficient to meet the plaintiff’s burden of proof on the
question of the defendant’s violation of the negligence standard of care, unless
the defendant can demonstrate that the violation was excused.2

The common law courts have not, however, afforded the same status to
evidence introduced by a defendant of its compliance with a state statute or a
federal standard. The defendant’s lawyers are free to introduce evidence of
compliance, and they may rely heavily on the fact that the defendant’s con-
duct complied with state or federal law in arguing their case to the jury, but
that compliance does not give rise to any presumption of nonnegligence.3

This asymmetry is based on the common law courts’ traditional assumption
that federal regulations establish minimum standards that companies are free
to exceed when necessary to avoid damage to others.4

Products liability law came into its own with the American Law Institute’s
publication of the Restatement (Second) of Torts, under which the manufac-
turer of a product was liable if the plaintiff could prove that the product
caused a legally cognizable injury and was in ‘‘a defective condition unrea-
sonably dangerous to the user or consumer.’’5 The more recent, but less well-
accepted, Restatement (Third) of Products Liability requires the plaintiff to
prove that the product was ‘‘defective.’’ It then defines that term to include (1)
a ‘‘manufacturing defect’’ that occurs when the product ‘‘departs from its
intended design’’; (2) a ‘‘design defect’’ that results ‘‘when the foreseeable risks
of harm posed by the product could have been reduced or avoided by the
adoption of a reasonable alternative design . . . and the omission of the
alternative design renders the product not reasonably safe’’; or (3) a ‘‘warning
defect’’ that occurs ‘‘because of inadequate instructions or warnings when the
foreseeable risks of harm posed by the product could have been reduced or
avoided by the provision of reasonable instructions or warnings . . . and the
omission of the instructions or warnings renders the product not reasonably
safe.’’6 Noncompliance with an applicable safety standard automatically ‘‘ren-
ders the product defective with respect to the risks sought to be reduced by the

2 Restatement (Second) of Torts, §§ 286, 288A, 288B; Dan B. Dobbs, The Law of Torts (St.
Paul, MN: West, 2000), 311–28.

3 Restatement (Second) of Torts, § 288C.
4 David G. Owen, Products Liability Law (St. Paul, MN: West, 2005), 93; Robert L. Rabin,

‘‘Reassessing Regulatory Compliance,’’ Georgetown Law Journal, 88, no. 6 (2000): 2051.
5 Restatement (Second) of Torts, § 402A.
6 Restatement (Third) of Torts – Products Liability (St. Paul, MN: American Law Institute,

2000), §§ 1, 2.
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statute or regulation.’’ By contrast, compliance ‘‘is properly considered’’ in
determining whether the product is defective, but ‘‘such compliance does not
preclude as a matter of law a finding of product defect.’’7

In both negligence and products liability cases, then, juries can benefit from
the often-enormous effort that federal regulatory agencies put into crafting the
protective standards and requirements that apply ex ante to the products and
activities that later cause harm. They are not, however, required to defer to
those standards in negligence actions. Compliance with federal standards is
merely evidence of compliance with the common law standard of care that the
jury may accept or reject at will. The jury may also disregard noncompliance in
negligence cases if it is persuaded that the defendant had a legitimate excuse,
and one excuse that is always available is that the defendant behaved reasonably
in the particular circumstances of the case.8 In the case of products, the Restate-
ment (Third) approach, however, appears to limit jury discretion to disregard
proof of noncompliance. In either case, the federal regulatory process provides
useful feedback to common law decision makers on the standard of care.

Federal regulatory agencies can also make useful information available to
common law litigants. Agencies employ scientists, engineers, economists, and
social scientists who are familiar with the literature in their respective disci-
plines. They often assemble reports, compendia, and public notices that
contain technical information that in understandable ways can help educate
jurors.9 Agencies can contract with the National Research Council of the
National Academy of Sciences or appoint their own scientific advisory panels
to provide input into scientific questions that arise during the regulatory
process.10 Courts can rely on these reports in determining ‘‘adjudicative facts’’
through the procedure of ‘‘judicial notice.’’11 Although most regulatory agen-
cies lack sufficient resources to support much empirical research, the infor-
mation that is produced in federal agency laboratories and with agency
funding is usually available to the public as well.

In addition, the standard-setting process ordinarily involves a public rule-
making exercise in which interested parties are invited to submit additional

7 Restatement (Third) of Torts – Products Liability, § 4(a), (b).
8 Restatement (Second) of Torts, § 288A(2)(c).
9 See Lars Noah, ‘‘Rewarding Regulatory Compliance: The Pursuit of Symmetry in Products

Liability,’’ Georgetown Law Journal, 88, no.7 (2000): 2147, 2150–1 (unsophisticated
jurors); W. Kip Viscusi, Steven R. Rowland, Howard L. Dorfman and Charles J. Walsh,
‘‘Deterring Inefficient Pharmaceutical Litigation: An Economic Rationale for the FDA Reg-
ulatory Compliance Defense,’’ Seton Hall Law Review 24, no. 3 (1994): 1437.

10 See Steven P. Croley and William F. Funk, ‘‘The Federal Advisory Committee Act and Good
Government,’’ Yale Journal on Regulation 14, no. 2 (1997): 451.

11 Federal Rules of Evidence, Rule 201 (2006).
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information for the agency’s consideration. As discussed in the preceding text,
agency licensing procedures typically demand information from the entities
seeking approval of their products or activities. For example, the Food Drug
and Cosmetics Act (FDCA) requires the manufacturer of a new prescription
drug to produce animal studies, pharmacology studies, and human clinical
studies sufficient to demonstrate to the Food and Drug Administration (FDA)
that the drug is ‘‘safe and effective.’’ Information that might not otherwise
become available to litigants can easily be located in agency files where it is
usually subject to standard Freedom of Information Act (FOIA) requests.12

Several health and environmental statutes require regulatees to report to
the relevant regulatory agency any information that they acquire indicating
that their products or activities may have a significant adverse effect on human
health or the environment. In addition, section 8(e) of the Toxic Substances
Control Act (TSCA) requires any manufacturer, processor, or distributor of
any chemical substance who receives ‘‘information which reasonably supports
the conclusion that such substance . . . presents a substantial risk or injury to
health or the environment’’ to ‘‘immediately inform’’ the Environmental
Protection Agency (EPA) of such information, unless the agency has already
been adequately informed of the information.13

Finally, some agencies have the authority to promulgate rules requiring
regulatees to conduct specific scientific tests on products and byproducts that
are not subject to federal licensure requirements. Under section 4 of the
TSCA, for example, EPA may order scientific testing of chemical substances
that ‘‘may present an unreasonable risk of injury to health or the environ-
ment’’ or that will be produced in substantial quantities and may give rise to
significant human exposure or otherwise enter the environment in substantial
quantities if ‘‘there are insufficient data and experience upon which the effects
of the chemical on health or the environment can reasonably be determined
or predicted’’ and ‘‘testing with respect to such effects is necessary to develop
such data.’’14 A special statutory Interagency Testing Committee (ITC), com-
posed of representatives of several federal agencies, nominates chemicals for
testing.15 Once a chemical appears on the ITC ‘‘priority list’’ of fifty chemicals,
EPA must in theory decide within one year whether to issue a rule ordering
further testing.16

12 5 U.S.C. § 552.
13 15 U.S.C. § 2607(e). See 40 C.F.R. §§ 158.290, 158.490, 158.590.
14 15 U.S.C. § 2603(a)(1)(A), (B).
15 15 U.S.C. § 2603(e).
16 15 U.S.C. § 2603(e)(1)(B).
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All of this information is in theory available to litigants for use in civil trials.
In practice, however, private entities submitting information to federal agen-
cies frequently claim that it is protected from disclosure by the ‘‘trade secrecy’’
or ‘‘confidential business information’’ exceptions to the FOIA.17 Some stat-
utes, such as the TSCA and the Federal Insecticide, Fungicide and Rodenti-
cide Act (FIFRA), specifically provide that ‘‘health and safety’’ studies do not
come within those exemptions.18 The TSCA defines ‘‘health and safety study’’
very broadly to include ‘‘any study of any effect of a chemical substance or
mixture on health or the environment or on both, including underlying data
and epidemiological studies, studies of occupational exposure to a chemical
substance or mixture, toxicological, clinical, and ecological studies of a chem-
ical substance or mixture.’’19 Despite this clear exclusion, however, EPA pre-
sumes that all information submitted under a TSCA confidentiality claim is a
trade secret and demands that anyone desiring such information make a
special request for it. When a request for such information comes in, the
agency first notifies the company that submitted the information and gives
it an opportunity to object. The companies usually do object, and the burden
as a practical matter shifts to the person requesting the data to demonstrate
that it does come within the health and safety testing data exception.

FEEDBACK FROM COURTS TO AGENCIES

The feedback loop has also worked in the other direction as agencies cite
common law rules in writing regulations. For example, the Consumer Prod-
uct Safety Commission (CPSC) relied on the Restatement (Second) of Torts
in advising regulatees how to comply with the Consumer Product Safety Act’s
requirement that manufacturers of products notify the agency when they
discover ‘‘defects’’ in products that could contain a ‘‘substantial product haz-
ard.’’20 Similarly, the Securities and Exchange Commission (SEC) relied on
the Restatement (Second) of Torts in amending its rules of practice to allow
the commission to censure, suspend, or bar persons for engaging in ‘‘improper
professional conduct.’’21 The Federal Trade Commission (FTC) relied on the

17 5 U.S.C. § 552(b)(4).
18 15 U.S.C. § 2613(b).
19 15 U.S.C. § 2602(6).
20 Consumer Product Safety Commission, ‘‘Substantial Product Hazard Reports,’’ Federal

Register 71 (2006): 42028. See Robert L. Rabin, Federalism and the Tort System, 50
Rutgers L. Rev. 1, 8–9 (1997) (referring to the ‘feedback dimension’ of the common law).

21 Securities and Exchange Commission, ‘‘Proposed Amendment to Rule 102(e) of the Com-
mission’s Rules of Practice,’’ Federal Register 63 (1998): 33305.
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Restatement (Second) of Torts in promulgating its Telemarketing Sales Rules
under the Consumer Fraud and Abuse Prevention Act.22

Although agencies sometimes rely on common law standards, they much more
frequently rely on information generated in common law litigation in writing
rules and deciding whether to amend or revoke licenses for existing products
and activities. Like the expert staffs of federal agencies, experts hired by plaintiffs’
attorneys in toxic tort and products liability actions collect and analyze published
studies and reports in the scientific literature to support their scientific conclusions
about the cause-effect relationship between the plaintiff’s exposure to the defend-
ant’s products or activities and the disease or damage that the plaintiff has suffered.
These reports and supporting documentation are likewise available to agencies,
typically through submissions by the participants in rule making and licensing
proceedings, to use in deciding similar issues that arise in the regulatory context.

Unlike most federal agencies, plaintiffs’ attorneys have the power to subpoena
witnesses and compel defendants and others to produce documents. Such civil
discovery can reveal information relevant both to the causation issues and to the
degree to which the defendant’s products or activities deviated from the relevant
standard of care. As Professor Wendy Wagner observes, ‘‘the courts provide liti-
gants with direct access to industry files and personnel, which allows them to pry
‘stubborn information’ on the adverse effects of their products and activities out of
the hands of companies that have no incentive at all to make it available to
regulatory agencies or the general public.’’23 These resource-intensive investiga-
tions can yield treasure troves of information that is typically unavailable to
agencies, including the occasional ‘‘smoking gun’’ document demonstrating not
only that the defendant’s product or activity was capable of causing harm, but also
that the defendant was well aware of that characteristic and did nothing to protect
potential victims. Quite often, the information that agencies obtain on underlying
malfeasance by regulatees comes to them indirectly through tort litigation.24

Documents produced in common law litigation over Eli Lilly’s schizophre-
nia drug Zyprexa, for example, showed that the company for more than a

22 Federal Trade Commission, ‘‘Telemarketing Sales Rule,’’ Federal Register 60 (1995): 43842.
23 Wendy Wagner, ‘‘Stubborn Information Problems and the Regulatory Benefits of Gun Litiga-

tion,’’ in Suing the Gun Industry, ed. Timothy D. Lytton (Ann Arbor: University of Michigan
Press, 2005), 271, 280. See also Daniel J. Gilveber and Anthony Robbins, ‘‘Public Health Versus
Court-Sponsored Secrecy,’’ Law and Contemporary Problems 69, no. 3 (2006): 132; David
C. Vladeck, ‘‘Defending Courts: A Brief Rejoinder to Professors Fried and Rosenberg,’’ Seton

Hall Law Review 31, no. 3 (2001): 631–2; Wendy Wagner, ‘‘When All Else Fails: Regulating
Risky Products through Tort Litigation,’’ Georgetown Law Journal 95, no. 3 (2007): 693.

24 Carl T. Bogus, ‘‘War on the Common Law: The Struggle at the Center of Products Liability,’’
Missouri Law Review 60, no. 1 (1995): 1, 4; Teresa M. Schwartz, ‘‘Prescription Products and
the Proposed Restatement (Third),’’ Tennessee Law Review 61, no. 4 (1994): 1357, 1386;
Vladeck, ‘‘Defending Courts,’’ 633–4.
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decade downplayed two serious side effects (rapid weight gain and diabetes) in
its promotional materials and presentations to doctors. Other documents
indicated that Lilly had circulated one set of data from a clinical trial inter-
nally but provided another set of data, much more favorable to Zyprexa, to
doctors. It was unclear from the documents whether Lilly initially shared the
internal data with FDA.25 Although the company was prepared to share the
clinical studies, adverse event reports, and literature reviews with doctors who
specifically asked for the information, it instructed its sales representatives not
to ‘‘introduce the issue.’’26 The documents also indicated that the company
promoted the $4.4 billion blockbuster drug for unapproved uses such as
dementia in the elderly. If true, this would have been a clear violation of
federal law.27 The FDA was entirely unaware of this information. The com-
pany settled the civil litigation for approximately $1.25 billion with about
28,500 patients who alleged that the drug had caused diabetes and other
health problems.28 The information did not, however, inspire the agency to
take immediate action, and Zyprexa remains on the market in spite of a
growing body of information that it causes unnecessary weight gain.29

The ways information is handled, concealed, and sometimes revealed during
common law litigation can lead to legislative and regulatory policy changes. In
addition, the information can, at times, serve as a major bargaining lever in civil
litigation settings. These diverse uses of information reveal the promise and
limitations of civil litigation. For example, although the Eli Lilly documents
came to light prior to the settlement, companies typically take precautions
against such revelations during the litigation process by demanding protective
orders from courts prior to producing documents and arranging depositions. The
orders typically prevent parties receiving documents denoted ‘‘confidential’’ from
sharing them with anyone other than experts and other parties to the litigation.30

25 Alex Berenson, ‘‘Disparity Emerges in Lilly Data on Schizophrenia Drug,’’ New York Times,
December 21, 2006, C1.

26 Alex Berenson, ‘‘Eli Lilly Said to Play Down Risk of Top Pill,’’ New York Times, December
17, 2006, A1.

27 Alex Berenson, ‘‘Drug Files Show Maker Promoted Unapproved Use,’’ New York Times,
December 18, 2006, A1; Alex Berenson, ‘‘Blockbuster Drugs Are So Last Century,’’ New York

Times, July 3, 2005, C1.
28 Alex Berenson, ‘‘Lilly Settles with 18,000 over Zyprexa,’’ New York Times, January 5, 2007,

A1.
29 Gautam Naik, ‘‘Antipsychotic Drugs’ Link to Weight Gain Found,’’ Wall Street Journal,

February 13, 2007, B1.
30 See, e.g., Estate of Frankl v. Goodyear Tire and Rubber Co., 853 A.2d 880, 886–7 (N.J.

2004); Andrew D. Goldstein, ‘‘Sealing and Revealing: Rethinking the Rules Governing Public
Access to Information Generated through Litigation,’’ Chicago-Kent Law Review 81, no. 2
(2006): 375.
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Protective orders reduce the incentive of defendants to resist discovery by
providing some assurance that documents and testimony that they produce
will not show up the next morning’s New York Times.31 This, in turn, reduces
the amount of time wasted in discovery disputes.32 The orders also protect
legitimate privacy interests of litigants and nonlitigants as well as proprietary
information that might give a litigant’s competitors an undue advantage in the
marketplace.33 If the information is introduced in testimony in actual trials, it
will be available to the public and the relevant federal regulatory agencies.
Most litigation, however, ends short of an actual trial when the parties settle
the case through settlement agreements that typically require the parties to
keep confidential documents and testimony confidential.34 The likelihood
that damaging documents and testimony will become publicly available
can be a powerful inducement to defendants to come to the settlement table.

In recent years, some courts have been unwilling to allow parties to use
protective orders to cover up information that is relevant to public health and
safety.35 The Texas Supreme Court, for example, requires the party seeking to
seal litigation documents to file a public motion with the court along with a
public notice alerting the public to that fact.36 A federal district court in South
Carolina in 2002 promulgated a local rule discouraging secret settlements and
limiting other aspects of judicially sanctioned confidentiality agreements.37

Reacting to the public outrage over internal documents showing that
Bridgestone/Firestone knew that its tires were catastrophically failing on Ford
Explorer sport utility vehicles, which became public only after a Texas district
court agreed to grant an exception to a protective order, Congress enacted the
Transportation Recall Enhancement, Accountability, and Documentation
(TREAD) Act of 2000.38 One section of that statute requires manufacturers

31 Nancy S. Marder, ‘‘Introduction to Secrecy in Litigation,’’ Chicago-Kent Law Review 81,
no. 2 (2006): 305, 313.

32 Goldstein, ‘‘Sealing and Revealing,’’ 388–9, 406.
33 Goldstein, ‘‘Sealing and Revealing,’’ 378; Richard L. Marcus, ‘‘A Modest Proposal: Recogniz-

ing (At Last) that the Federal Rules Do Not Declare that Discovery Is Presumptively Public,’’
Chicago-Kent Law Review 81, no. 2 (2006): 331, 339–41.

34 Laurie Kratky Dore, ‘‘Public Courts Versus Private Justice: It’s Time to Let Some Sun Shine in
on Alternative Dispute Resolution,’’ Chicago-Kent Law Review 81, no. 2 (2006): 463;
Goldstein, ‘‘Sealing and Revealing,’’ 378.

35 Goldstein, ‘‘Sealing and Revealing,’’ 383–4.
36 Texas Rules of Civil Procedure 76(a); Texas Government Code Annotated § 22.010. See also

Goldstein, ‘‘Sealing and Revealing,’’ 422–3 (arguing that the Texas Supreme Court has inter-
preted the rule narrowly to limit outsider access to unproduced documents, thereby allowing
the parties an opportunity to ‘‘contract around’’ the rule at the outset of litigation).

37 Howard M. Erichson, ‘‘Court-Ordered Confidentiality in Discovery,’’ Chicago-Kent Law

Review 81, no. 2 (2006): 357–8.
38 Public Law No. 106-414, 114 Stat. 1800 (2000).
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of automobiles and tires to notify the National Highway Traffic Safety Admin-
istration (NHTSA) of repeated common law claims brought against their
products. Similarly, the Florida legislature enacted a statute providing that
‘‘no court shall enter an order or judgment’’ that has the effect of concealing a
‘‘public hazard.’’39 The CPSC promulgated a rule requiring manufacturers to
report to the agency alleged product defects that were the subject of three
judicial judgments or private settlements in any two-year period.40 Civil liti-
gation revelation of hidden-risk information thus prompted statutory and
regulatory changes forcing greater hazard disclosures by industry.

FEEDBACK IN THE REAL WORLD: THE CASE OF PFOA

For almost half a century, E. I. duPont de Nemours and Company has man-
ufactured a highly successful coating called Teflon from the little-known
chemical PFOA at its Parkersburg, West Virginia plant. Teflon and related
compounds are widely used throughout the world as coatings for products,
including cooking utensils, glasses lenses, and even medical devices, that need
to be waterproof.41 PFOA belongs to a chemical family of ‘‘perfluorinated’’
organic compounds in which fluorine atoms are connected to every available
niche in a carbon chain. Scientists working for the 3M Corporation discov-
ered the antistick properties of the perflourinated compounds by accident in
the 1950s and soon put one of them to use in a similar successful water
repellant called Scotchgard.42 DuPont purchased PFOA from 3M’s Cottage
Grove, Minnesota plant until the early 2000s when 3M decided to quit man-
ufacturing perfluorinated compounds, at which point DuPont manufactured
PFOA at its own plant in Fayetteville, North Carolina.43

Because PFOA is not a naturally occurring chemical, all PFOA found in
the environment is the result of human activity.44 During the 1970s and 1980s,

39 Florida Statutes § 69.081(3).
40 16 C.F.R. pt. 1116. See 15 U.S.C. § 2084.
41 Environmental Protection Agency, ‘‘Perfluorooctanoic Acid (PFOA), Fluorinated Telomers;

Request for Comment, Solicitation of Interested Parties for Enforceable Consent Agreement
Development, and Notice of Public Meeting,’’ 68 Federal Register (2003): 18626, 18628.
This document contains a summary of available toxicological information on PFOA and
related compounds. Much of the information reported therein became available long after
the events described in this chapter highlighted the risks posed by that chemical.

42 David Shaffer, ‘‘Former 3M Chemical is Widespread,’’ Minneapolis Star Tribune, August
15, 2004, A1; Minnesota Public Radio, ‘‘Toxic Traces: Part 1: The Science’’ (2005) (available at
http://news.minnesota.publicradio.org/projects/2005/02/toxictraces/).

43 Minnesota Public Radio, ‘‘Toxic Traces’’; Michael Hawthorne, ‘‘Internal Warnings,’’ Colum-

bus Dispatch, February 15, 2003, A1.
44 Environmental Protection Agency, ‘‘Perfluorooctanoic Acid (PFOA),’’ 18628.
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both 3M and DuPont conducted numerous tests related to the toxicity and
persistence of perfluorinated compounds, and they shared the results of such
tests with each other.45 By 1978, studies conducted by 3M scientists had
demonstrated that the compounds were, in the words of one of those scientists,
‘‘completely resistant to biodegradation.’’46 A great deal of subsequent testing has
reinforced EPA’s less-dramatic conclusion that PFOA is ‘‘persistent in the envi-
ronment.’’47 Like their cousins, the chlorinated hydrocarbon pesticides, perfluori-
nated compounds also bioaccumulate and bioconcentrate in the environment.48

Unlike the chlorinated hydrocarbons, however, perfluorinated compounds do
not accumulate in fatty tissues. Instead, they remain in the bloodstream, circulat-
ing through the body over and over again for three to five years.49

Despite the common misimpression that legislation and regulation com-
prehensively regulates risks posed by chemicals and associated production
processes, PFOA, like many other chemicals, has never been regulated by
any governmental entity in the United States. Therefore, little information on
the toxicity of PFOA to human beings has been available until recently after
the chemical achieved a degree of notoriety as a result of the events related in
the following text. We know that it is carcinogenic in laboratory animals at
high dose levels.50 It also causes birth defects in laboratory animals at dose
levels that are not much higher than some human exposures.51 In a prelimi-
nary ‘‘rangefinder’’ screening study conducted by 3M in 1981, which it duly
reported to EPA as required by section 8(e) of the TSCA,52 all sixteen fetuses
taken from rats exposed to a perfluorinated compound at high doses suffered
from eye defects.53 A 1982 follow-up study concluded that the incidence of
skeletal abnormalities in rabbit fetuses was significantly higher in the exposed
animals than in the control animals.54 Beyond that, EPA and the public knew
very little about the increasingly ubiquitous chemicals.

45 Robert A. Bilott, ‘‘Request for Immediate Governmental Action/Regulation Relating to
DuPont’s C-8 Releases in Wood County, West Virginia and Notice of Intent to Sue under
the Federal Clean Water Act, Toxic Substances Control Act, and Resources Conservation and
Recovery Act’’ (March 6, 2001): 5. PFOA and C8 are the same compound. To avoid confusion,
this chapter refers exclusively to PFOA.

46 3M Corporation, ‘‘Biodegradation Studies of Fluorocarbons – III’’ (July 19, 1978): 2.
47 Environmental Protection Agency, ‘‘Perfluorooctanoic Acid (PFOA),’’ 18628.
48 Environmental Working Group, ‘‘PFCs: Global Contaminants: Part 3: PFCs Last Forever’’

(undated) (available at http://ewg.org/reports/pfcworld/part3.php).
49 Minnesota Public Radio, ‘‘Toxic Traces.’’
50 Environmental Protection Agency, ‘‘Perfluorooctanoic Acid (PFOA),’’ 18629.
51 Ibid.
52 15 U.S.C. § 2607(e).
53 George L. Hegg, ‘‘Letter to Document Control Officer’’ (March 20, 1981).
54 Environmental Working Group, ‘‘PFCs: Global Contaminants: Part 4: PFC Health Con-

cerns’’ (undated) (available at http://ewg.org/reports/pfcworld/part4.php).
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This all began to change in the late 1990s, when a Cincinnati plaintiffs’
lawyer named Rob Billott agreed to represent Wilbur and Sandra Tennant in
a case against DuPont. They alleged that releases of PFOA from DuPont’s Dry
Run Landfill and other nearby DuPont facilities into groundwater and
streams in the vicinity of their farm had killed almost three hundred head
of their cattle and caused them numerous health problems.55 Billot’s discovery
requests and his independent investigative efforts had turned up information
indicating that PFOA was contaminating the groundwater flowing under
DuPont’s facilities and onto neighboring properties.

These civil litigation plaintiffs and their counsel sought directly to provoke
EPA to action. On March 6, 2001, Billott sent a letter to EPA demanding that
the federal government prevent further releases and force DuPont to clean up
existing contamination. In addition, Billot asked EPA to use its power under
the TSCA to order DuPont to cease all production activities related to PFOA
at its Parkersburg, West Virginia, plant until it had conducted scientific studies
demonstrating that PFOA and related compounds did not present an ‘‘unrea-
sonable risk of injury to health or the environment.’’56 Billot attached to the
letter relevant information he had secured through civil discovery from
DuPont’s files.57 DuPont had asked the judge to issue a ‘‘gag’’ order preventing
Billot from sending the information to EPA,58 but the judge declined. The
EPA, however, failed to take any action in response to Billot’s petition.

Meanwhile, discovery against DuPont continued as other landowners filed
their own lawsuits, and other attorneys entered the fray. As the discovery
proceeded, they learned that at about the same time that 3M was discovering
the adverse reproductive effects of the perfluorinated compounds in the early
1980s, DuPont had become aware of other information indicating that PFOA
caused birth defects in humans that it had declined to share with EPA.59 Both
companies had taken action to limit exposures of their female workers, and
DuPont had been engaged in a screening program to determine the levels of
PFOA in the blood of female workers since 1978 when 3M had detected
perfluorooctanesulfonates (PFOS) in the blood of its workers.60

55 Bilott, ‘‘Request for Immediate Governmental Action,’’ 3.
56 Ibid., 3.
57 Ibid., 5.
58 Ken Ward, Jr., ‘‘Both Sides Hope for Answers on C8,’’ Charleston Gazette, March 6, 2005,

B1.
59 Environmental Protection Agency, ‘‘Perfluorooctyl Sulfonates; Proposed Significant New Use

Rule,’’ Federal Register 65 (2000): 62319, 62326.
60 R. J. Burger, ‘‘Memorandum to Supervision through Division Superintendents re C-8 Com-

pounds’’ (March 31, 1981). See Jim Morris, ‘‘Coming Clean,’’ Mother Jones (September/
October, 2001): 17.
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After finding PFOA in umbilical cord blood from one baby and in the blood
of another baby born to female workers at its Parkersburg, West Virginia plant,
DuPont discovered that one out of seven monitored offspring was born with a
severe nostril and eye defect and another was born with an unconfirmed eye
and tear duct defect.61 DuPont did not inform EPA of this discovery, but it did
warn its workers that ‘‘a female who has an organic fluorine blood level above
background level should consult with her personal physician prior to contem-
plating pregnancy.’’62 The company’s medical office urged its management to
undertake a formal epidemiological study of the offspring of pregnant workers
at the plant.63 After a meeting between DuPont’s medical division and the
products production division on July 22, 1981, however, the management
decided to put the epidemiological study ‘‘ ‘on hold’ until further notice.’’64

The study was never undertaken.65 Both companies eventually reversed their
protective policies on completing four full-scale animal teratology studies and
concluded that the compounds did not pose reproductive risks at the levels of
exposure typically encountered in the workplace.66

The discovery of PFOA in the blood of its workers inspired DuPont in 1984 to
test the groundwater in surrounding communities. It quickly discovered PFOA
in a nearby drinking water well used to supply the small town of Lubeck, West
Virginia.67 Instead of addressing the problem directly by cleaning up the unlined
anaerobic digestion ponds at its facility, however, the company simply purchased
the public well, and the wells were relocated two miles downgradient.68 DuPont
also found traces of PFOA in tap water in Little Hocking, Ohio, a town located
immediately across the Ohio River from the DuPont plant.69 DuPont made no

61 E. I. DuPont de Nemours, Co., ‘‘C-8 Blood Sampling Results’’ (undated ca: August 1981); see
‘‘Environmental Working Group, PFCs: Part 2: PFOA Is a Pervasive Pollutant in Human
Blood, as are other PFCs’’ (undated) (available at http://www.ewg.org/reports/pfcworld/
part2.php).

62 E. I. DuPont de Nemours, Co., ‘‘Washington Works Proposed Communication to Females
Who Had Worked in Fluoropolymers Area’’ (April 9, 1981).

63 Bruce W. Karrh, ‘‘Memorandum to Carl DeMartino re Epidemiology Study – C-8 (FC-143)’’
(April 6, 1981); Bruce W. Karrh, ‘‘Memorandum to Carl DeMartino from re Epidemiology
Study – C-8 (FC-143)’’ (April 2, 1981).

64 E. I. DuPont de Nemours, Co., ‘‘Project Control # 57,’’ (undated ca: August 1981); see
Kenneth A. Cook, ‘‘Letter to Richard H. Hefner’’ (August 15, 2003) (available at http://
www.ewg.org/issues/PFCs/20030813/index.php).

65 Ken Ward Jr., ‘‘DuPont Proposed, Dropped ’81 Study of C8, Birth Defects,’’ Charleston

Sunday Gazette-Mail, July 3, 2005, A1.
66 Andrea V. Malinowski, Letter to Richard H. Hefter (June 20, 2003).
67 Bilott, ‘‘Request for Immediate Governmental Action,’’ 7.
68 Ibid.
69 Environmental Working Group, ‘‘DuPont Hid Teflon Pollution for Decades’’ (December 13,

2002) (available at http://www.ewg.org/issues/PFCs/20021113/20021213.php).
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effort to communicate this fact to government officials, and Little Hocking
citizens continued to drink the potentially contaminated water until January
2002, when city officials learned of the groundwater contamination in West
Virginia and asked the West Virginia Department of Environmental Protection
to test its water for PFOA as well.70 Those tests revealed PFOA at levels of up to 2
parts per billion (ppb) (twice DuPont’s own ‘‘community exposure guideline’’ of
1 ppb) in the wells of the Little Hocking Water Association.71

Many years after DuPont’s disturbing discoveries, 3M in the late 1990s
received the results of scientific studies indicating that perfluorinated com-
pounds were more ubiquitous in the environment and more toxic than sci-
entists had previously supposed, and it duly reported them to EPA. In
particular, a rat reproduction study commissioned by 3M indicated that PFOS
(a closely related compound that 3M used in manufacturing Scotchgard
fabric-protection products) caused postnatal deaths and other adverse devel-
opmental effects in offspring.72 This alarming information inspired EPA tox-
icologists to undertake a preliminary review that concluded that the
perflourinated compounds were ‘‘of significant concern.’’ A preliminary
EPA risk assessment indicated potentially unacceptable margins of safety for
workers and possibly the general population.73 On May 16, 2000, 3M
announced that it would be ‘‘phasing out of the perfluorooctanyl chemistry
used to produce’’ most Scotchgard products.74 By the end of the year, many of
the affected products were back on the market with formulations that did not
contain PFOS.75 DuPont, however, did not follow suit, and it continued to use
PFOA purchased from 3M to manufacture Teflon until it built its own PFOA
production facility in North Carolina.

In September 2002, EPA initiated a ‘‘priority review’’ of PFOA in light of
data that it had received on developmental toxicity, carcinogenicity, and
blood monitoring in response to a request for information.76 By the end of
March 2003, EPA scientists had concluded that PFOA was ubiquitous in the
environment and that the human exposure levels were close enough to the

70 Ibid.
71 Hawthorne, ‘‘Internal Warnings.’’
72 David Brown and Caroline E. Mayer, ‘‘3M to Pare Scotchgard Products,’’ Washington Post,

May 17, 2000, A1; Terry Fiedler, ‘‘3M to Drop Scotchgard Lines,’’ Minneapolis Star-Trib-

une, May 17, 2000, A1.
73 Environmental Protection Agency, ‘‘Perfluorooctyl Sulfonates; Proposed Significant New Use

Rule,’’ 62326.
74 3M Corporation, ‘‘Press Release: 3M Phasing Out Some of its Specialty Materials,’’ May 16,

2000, 1.
75 ‘‘Minnesota Mining Bringing Scotchgard back to Market,’’ New York Times, September 23,

2000, C3.
76 Environmental Protection Agency, ‘‘Perfluorooctanoic Acid (PFOA),’’ 18628.
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levels at which PFOA caused birth defects in laboratory animals that, like
PFOS, the margin of safety was unacceptably small.77 The agency recognized,
however, that ‘‘considerable uncertainty regarding potential risks remained,’’
and DuPont took the position that there was ‘‘no evidence or data that dem-
onstrates PFOA causes adverse health effects.’’78

For a time it appeared that EPA might take action under the federal TSCA
to ban or limit production of PFOA pending the development of additional
toxicity and exposure data, but EPA Assistant Administrator Steve Johnson put
DuPont officials’ minds at ease when he told them on a conference call that
EPA would not be assigning a high priority to PFOA. Instead, the agency
would entertain ‘‘letters of intent’’ from companies to conduct further
research.79 According to Johnson, ‘‘[w]e need to get the science sorted out
first, [and] ‘‘then undertake regulatory action if necessary.’’80

On April 11, 2003, the Environmental Working Group (EWG), an environ-
mental group that attempts to draw public attention to the risks posed by
chemical substances, wrote to EPA Administrator Christine Todd Whitman
to provide evidence that the group had obtained from attorneys engaged in
litigation with DuPont. That evidence indicated that DuPont had failed to
report the information it collected in 1981 on the presence of PFOA in umbil-
ical cord and baby blood, the information it received soon thereafter on the
two birth defects in babies born to mothers who worked in the DuPont plant,81

and the drinking water monitoring studies that it had undertaken between
March and June of 1984 on the Little Hocking, Ohio, tap water.82 The EWG
maintained that DuPont’s failure to report all of this information within the
required sixty-day reporting period violated TSCA’s requirement that compa-
nies inform EPA of all information in its possession that ‘‘reasonably supports
the conclusion that’’ a chemical substance ‘‘presents a substantial risk of
injury to health.’’83

77 ‘‘EPA Weighs Rare TSCA Regulation for Widely Used Industrial Chemical,’’ Inside E.P.A.

Weekly Report, March 28, 2003, 1; See Environmental Protection Agency, ‘‘Perfluoroocta-
noic Acid (PFOA).’’

78 Ken Ward Jr., ‘‘DuPont’s C8 Risks above Acceptable Limits, Feds Find,’’ Charleston

Gazette, March 28, 2003, D3.
79 ‘‘EPA Suspends Plan for Expedited Regulation of Controversial Chemical,’’ Inside EPA

Weekly Report, April 11, 2003, 5.
80 Michael Hawthorne, ‘‘DuPont Chemical under Scrutiny,’’ Columbus Dispatch, April 15,

2003, A1.
81 Kenneth A. Cook, Letter to Christine Todd Whitman (April 11, 2003) (available at http://

www.ewg.org/issues/PFCs/20030411/letter.php).
82 Id.
83 15 U.S.C. § 2607(e).
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The EPA responded to the EWG petition somewhat belatedly on July 8,
2004 with a formal complaint against DuPont alleging that it had violated the
TSCA ‘‘substantial risk’’ reporting requirement just as the EWG had
alleged.84 The EPA also claimed that DuPont had violated its hazardous-waste
disposal permit by failing to submit the same information.85 The head of
EPA’s enforcement office told the press that the complaint was ‘‘intended
to send a message to DuPont and everyone else this type of information must
be provided to EPA.’’86 The EPA action apparently inspired the Justice
Department to launch a criminal investigation into DuPont’s TSCA viola-
tions as well. In May 2005, a District of Columbia grand jury issued a sub-
poena to DuPont for relevant documents.87 In its formal response to EPA’s
complaint, DuPont argued that ‘‘[t]he small amounts of PFOA’’ that it ‘‘dis-
covered in a blood sample and in drinking water did not suggest that there was
any risk to human health, let alone the sort of ‘substantial risk’ that is necessary
to trigger reporting requirements.’’88

In early September 2004, DuPont announced that it had agreed to pay up to
$340 million to settle a class action lawsuit brought on behalf of the citizens
of Parkersburg, West Virginia, and Marietta, Ohio.89 Under the settlement,
DuPont agreed to pay $50 million to the sixty thousand or so members of
the class, $22.6 million to the lawyers for their fees and expenses, $20 million
to fund local health projects, $10 million to build new water treatment facili-
ties, and $5 million for a two-year health study conducted by independent
scientists from the London School of Hygiene, the University of North Car-
olina School of Public Health, and Emory University.90 If the study demon-
strated that PFOA was harming the health of the residents, DuPont agreed to
pay up to $235 million for continuing doctor visits to monitor their health.91 A
judge approved the settlement on March 6, 2005.92

84
In re E. I. duPont de Nemours and Company, Docket Nos. TSCA-HQ-2004-0016, RCRA-
HQ-2004-0016, Complaint and Notice of Opportunity for Hearing (July 8, 2004).

85 Id., 20.
86 Juliet Eilperin, ‘‘EPA to Fine DuPont for Silence on Teflon Chemical,’’ Washington Post,

July 9, 2004, A3.
87 ‘‘Perfluorooctanoic Acid Materials Subpoenaed by Federal Grand Jury in D.C., DuPont Says,’’

BNA Product Safety and Liability Reporter 33 (2005): 555.
88

In re E. I. duPont de Nemours and Company, Docket Nos. TSCA-HQ-2004-0016, RCRA-
HQ-2004-0016, Answer and Request for Hearing (August 11, 12004): 1.

89 Mike Lafferty, ‘‘DuPont Settles Lawsuit,’’ Columbus Dispatch, September 10, 2004, A1.
90 Ward, ‘‘Both Sides Hope for Answers on C8’’; Lafferty, ‘‘DuPont Settles Lawsuit.’’
91 Mike Lafferty, ‘‘Few in Village Seem Angry about Proposal in DuPont Suit,’’ Columbus

Dispatch, September 11, 2004, B1.
92 Ward, ‘‘Both Sides Hope for Answers on C8.’’
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Matters went from bad to worse for DuPont in November 2004 when the
EWG petitioned EPA to take additional action under the TSCA to punish the
company for failing to report the results of a July 29, 2004 study in which
‘‘DuPont learned of high levels of the Teflon chemical PFOA in serum from
12 people living’’ near the West Virginia plant.93 The EPA quickly responded
to the EWG petition with another administrative action alleging that DuPont
had violated the TSCA reporting requirement by failing to report the com-
munity serum sampling results.94 In December 2005, DuPont and EPA settled
the entire administrative action with an agreement in which DuPont did not
admit guilt but did agree to pay $16.5 million in total penalties for its viola-
tions, an amount that far exceeded any previous penalty that EPA had
imposed under the TSCA.95 A month later, DuPont and seven other compa-
nies announced that they entered into a voluntary agreement with EPA under
which they would reduce environmental releases of PFOA by 95 percent by
2010 and eliminate them altogether by 2015.96

PRESERVING THE VALUE OF FEEDBACK

Although regulatory agencies can provide common law courts with both a
standard to apply and such scientific information as is available under the
Freedom of Information Act, common law litigants can return the favor by
providing regulatory agencies with information produced as a result of or in
response to litigation. Litigation can yield settlements in which the defendant
agrees to conduct additional scientific tests that can be very useful to regu-
latory agencies. In providing for a two-year health study by independent
scientists, for example, the PFOA agreement between DuPont and the class
action plaintiffs ensured that a great deal of new scientific information on the
health risks posed by PFOA would become available to regulatory agencies
and the public. One of the plaintiffs’ attorneys hoped that the study would
‘‘provide a real scientific answer to the question . . . based on real facts and real
data.’’97 Although this may have been an overly optimistic assessment of the

93 Kenneth A. Cook, Letter to Michael Leavitt.
94

In re E. I. duPont de Nemours and Company, Docket No. TSCA-HQ-2005-5001, Complaint
and Notice of Opportunity for Hearing, December 6, 2004.

95 Pat Phibbs, ‘‘DuPont to Pay $16.5 Million to Settle Alleged Violations of EPA Reporting
Rules,’’ BNA Environment Reporter 36 (2005): 2581; Julie Eilperin, ‘‘DuPont, EPA Settle
Chemical Complaint,’’ Washington Post, December 15, 2005, D3.

96 Juliet Eilperin, ‘‘Harmful Teflon Chemical to be Eliminated by 2015,’’ Washington Post,
January 26, 2006, A1.

97 Bebe Raupe, ‘‘Court Approves Class Action Settlement with Possible $340 Million DuPont
Payout,’’ BNA Environment Reporter 38 (2005): 424–5.
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capabilities of a single scientific study, the agreement provides a good example
of the capacity of common law to generate fresh scientific research.

Far more frequently, common law litigants provide information gleaned
from company files like the PFOA studies that provided the basis for EPA’s
TSCA enforcement action against DuPont. Agencies typically assume that the
information that they receive from regulated entities is free from bias and
manipulation, and they rarely probe into company files or require employees
of regulatees to testify under oath regarding the bona fides of the information
that companies supply to the agencies. Most agencies lack subpoena power to
give them access to such information and testimony.98 In addition to studies
that the company did not bother to provide to the relevant agency, common
law discovery frequently turns up evidence of manipulation of scientific infor-
mation and even fraud on the public and the agencies that is of obvious
interest to agencies interested in dealing with consumer fraud and agency
manipulation.

Because EPA had taken no action with respect to PFOA prior to receiving
that information from the plaintiffs’ attorneys, DuPont could not argue that
the TSCA’s regulatory regime preempted the plaintiffs’ common law claims.
If EPA had taken some action under the TSCA, DuPont could have argued
that it was preempted by the TSCA’s express preemption clause, which
employs the magic word requirement and preempts any state requirement
that is not identical to EPA-promulgated federal requirement.99 Had the
PFOA plaintiffs’ claims been preempted, the information in the company
files that was critical to EPA’s TSCA enforcement action would never have
seen the light of day.

PREEMPTION AS A THREAT TO THE FEEDBACK LOOP

As other chapters in this book have highlighted in some detail, federal regu-
latory statutes can preempt state common law claims. Such preemption can
be expressly required in legislation, but it can also be claimed by agencies or
found by courts based on language that is less than explicit. Ever since the
Supreme Court in Cipollone v. Liggett Group, Inc.100 held that the word
requirement in an express statutory preemption clause that did not explicitly
mention state common law could nevertheless be read to include the incen-
tive that a successful common law action for damages sends to potential
defendants to modify their products or activities, courts have seized on that

98 Vladeck, ‘‘Defending Courts,’’ 633–4.
99 17 U.S.C. § 2617.

100
Cipollone v. Liggett Group, Inc., 505 U.S. 504 (1992).
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word and similar words in express preemption clauses to find that Congress
has preempted state common law tort claims.

The Court in Geier v. American Honda Motor Co.101 greatly extended the
reach of federal preemption when it held that a federal statute could impliedly
preempt a state common law claim that stands as an ‘‘obstacle’’ to achieving
one or more of the broad statutory purposes underlying a federal regulatory
program, despite a savings clause expressly preserving state common law
actions. The Court retreated somewhat from its expansive reading of the word
requirements in the more recent case of Bates v. Dow Agrosciences, LLC,102

where it rejected an ‘‘effects-based’’ test for determining whether a common
law claim constitutes a ‘‘requirement.’’ The Supreme Court’s decision in
Riegel v. Medtronic,103 revealed a Court majority broadly construing the term
requirements to preempt not just regulatory requirements but also potential
common law liabilities for injuries from approved medical devices. It remains
to be seen whether in the future the Court will back away from the expansive
application of implied preemption that it adopted in Geier and Riegel or
further develop the less preemptive logic evident in Bates.

According to Professor Peter Schuck, ‘‘[a] legal system’s ability to mobi-
lize high-quality policy-relevant facts . . . at a relatively low cost is perhaps
the most important precondition for the effectiveness of its policies – and
ultimately their legitimacy.’’104 The superior expertise and access to resour-
ces of federal regulatory agencies is perhaps the most frequently cited rea-
son for allowing federal administrative standards to preempt state common
law claims.105 Yet to the extent that regulatory agencies lack the resources or
the authority to generate or require someone else to generate the informa-
tion they need for accurate decisions, the advantage in technical expertise
that they have over common law courts is lost.106 Professor Wendy Wagner

101
Geier v. American Honda Motor Co., 529 U.S. 861 (2000).

102
Bates v. Dow Agrosciences, LLC, 544 U.S. 431 (2005). But see Riegel v. Medtronics,

Inc. 128 S. Ct. 999. (The Court holds that the word ‘‘requirement’’ includes common law
claims in a forceful opinion by Justice Scalia.)

103 128 S. Ct. 999 (2008).
104 Peter H. Schuck, ‘‘Why Regulating Guns through Litigation Won’t Work,’’ in Suing the Gun

Industry, ed. Timothy D. Lytton (Ann Arbor: University of Michigan Press, 2005), 225, 231.
105 See, e.g., Richard A. Epstein, Overdose (New Haven, CT, Yale University Press: 2006), 201;

Peter W. Huber, Liability: The Legal Revolution and Its Consequences (New York:
Basic Books, 1988), 214; Peter Huber, ‘‘Safety and the Second Best: The Hazards of Public Risk
Management in the Courts,’’ Columbia Law Review 85, no. 2 (1985): 277–337; ‘‘Regulation,
Deregulation, Federalism, and Administrative Law: Agency Power to Preempt State Regula-
tion,’’ University of Pittsburgh Law Review 46, no. 3 (1985), 607, 654–5; W. Kip Viscusi,
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AEI Press, 2002), 2.

106 Wagner, ‘‘Stubborn Information,’’ 231, 271, 273–4.
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notes that ‘‘the courts are able to penetrate the rising information costs
that can fog in the regulatory system by transforming low-stakes issues
regarding general public safety into high-stakes damages claims, at least
for a subset of issues.’’107 Similarly, Professor Robert Rabin observes that
insofar as lawsuits ‘‘provide the educational function of revealing massive
cover-ups of health information by industries like asbestos, or occasional
efforts to conceal risk information from regulatory agencies . . . , then it is
undeniably the case that tort law is serving a positive function of some
consequence.’’108 Common law litigants will perform this ‘‘positive func-
tion,’’ however, only to the extent that they are able to pursue the lawsuits
that yield such information.

Federal preemption thus poses a serious threat to the feedback loop by
cutting off the information that flows from the common law courts to the
regulatory agencies. If federal regulatory standards preempt state common law
claims on the matters addressed by those standards, then attorneys like Rob
Billot will not bring cases on behalf of clients like Mr. and Mrs. Tennant, and
they will not uncover the kind of documents that proved critical to EPA’s
TSCA enforcement action. The net result will be that both the protective
goals of the regulatory programs and the common law’s potential to administer
corrective justice will suffer. Preemption eliminates the need for the half of
the feedback loop that flows from the agencies to the courts because the state
courts are no longer available to award damages to common law litigants.
Preemption thus presupposes that the agencies are doing such an effective job
of protecting the public ex ante that the added incentives provided by the
common law are unnecessary and the amount of residual damage caused by
the regulated products or activities is acceptably low.

Because neither of these propositions is warranted in most cases, the courts
should not lightly presume that Congress reached that conclusion when it
employs words such as requirement in express preemption clauses, and they
should conclude that federal regulatory statutes containing no express pre-
emption clause at all ‘‘impliedly’’ preempt state common law claims only
when presented with the strongest evidence that Congress intended that
result, and when Congress explicitly provides a savings clause preserving state
common law actions that should be the end of the matter for purposes of both
express and implied preemption. If the ‘‘presumption against preemption’’ has

107 Wagner, ‘‘When All Else Fails.’’
108 Robert L. Rabin, ‘‘Reassessing Regulatory Compliance,’’ Georgetown Law Journal 88, no.

7 (2000): 2049, 2069. See also Timothy D. Lytton, introduction to Suing the Gun Industry,
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any vitality left at all,109 it should carry sufficient weight to protect state
common law claims from preemption by federal regulatory statutes that do
not expressly preempt such claims.

CONCLUSION

The feedback loop of information that flows from federal regulatory agencies
to state common law courts and back again has functioned very well in many
regulatory and litigative contexts over the years, but it has recently been
placed in jeopardy by judicial opinions that honor the so-called presumption
against preemption largely in the breach and by aggressive agency attempts to
engage in ‘‘stealth tort reform’’ by preempting state common law claims.110

The FDA, in particular, has benefited from the feedback loop because docu-
ments produced during common law litigation, like the Zyprexa lawsuits
discussed in the preceding text, uncovered information of which the agency
was unaware, which showed that pharmaceutical companies have frequently
misled the agency.111 It is therefore quite ironic that the FDA has been espe-
cially aggressive in its efforts to preempt common law failure to warn litiga-
tion.112 If these courts and agencies persist in their preemptive ways, they will
disrupt the functioning of a rare real-world manifestation of the often-elusive
ideal of ‘‘cooperative federalism.’’

109 See Bates v. Dow Agrosciences, LLC, 544 U.S. 431, 449 (2005); CSX Transportation,
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111 See Marcia Angell, The Truth about the Drug Companies (New York: Random House,
2005), 106–9; Thomas O. McGarity and Wendy E. Wagner, Bending Science (Boston, MA:
Harvard University Press, 2008), ch. 4.

112 Food and Drug Administration, ‘‘Requirements on Content and Format of Labeling for
Human Prescription Drugs and Biological Products,’’ Federal Register, 71 (2006): 3922,
3934–6. See Allison M. Zieve and Brian Wolfman, ‘‘The FDA’s Argument for Eradicating
State Tort Law: Why It Is Wrong and Warrants No Deference,’’ BNA Product Safety and

Liability Report 34 (2006): 308.
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12 Delegated Federalism Versus Devolution:
Some Insights from the History of Water
Pollution Control

William L. Andreen

This chapter examines the claim that state and local governments were begin-
ning, prior to the enactment of the Clean Water Act in 1972, to make significant
progress in the fight against water pollution. Based on this premise, some have
argued that there is good reason to be skeptical about the necessity for continued
federal involvement in water pollution control. At their broadest, such scholars
use this revisionist history to question other federal environmental statutes’
structures as well. The implication of this argument is that the devolution of
regulatory authority to the states would not produce lower levels of environ-
mental protection. Thus our present approach to water pollution control –
delegated program federalism, a form of cooperative federalism with federal
regulatory floors preempting any more lax state regulation, and federal oversight
of state delegated programs – is really not necessary from a practical point of
view and can be discarded without producing substantial environmental harm.

After setting forth the Clean Water Act’s approach to delegated federalism,
the chapter discusses the flawed nature of the data on which this claim is
made. The experience of the 1960s simply does not support the argument in
favor of devolution. This does not mean that every state was retrograde in its
protection of water quality. The chapter, therefore, will also look at the pro-
gressive approach taken by some states, while also focusing on the action of
the federal government during the 1960s to improve water quality. Neverthe-
less, the best evidence we have indicates that water quality was not improving
nationwide before the enactment of the Clean Water Act. In contrast to that
level of performance, the Clean Water Act has produced considerable pro-
gress; progress, however, that would surely be jeopardized should the nation
revert to the regulatory paradigm of the 1960s. The true story reveals substan-
tial benefits from federal regulation within a structure that preserves room for
state participation, creativity, and even greater stringency.
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THE CLEAN WATER ACT’S APPROACH TO DELEGATED

FEDERALISM

In the fall of 1972, Congress enacted one of the most revolutionary statutes in
history – the Clean Water Act. The act cast aside an earlier program that had
relied almost exclusively on state agencies to adopt and implement water-
quality standards. In Congress’s view, that program had failed due to the
reluctance of many states to adopt acceptable standards and appropriate
implementation plans. Congress was also exercised by what some character-
ized as the near absence of enforcement. So in place of nearly exclusive
reliance on state water standards, Congress adopted a radically new concept
and applied it to tens of thousands of water polluters. The new strategy was
predicated on the federal establishment of uniform, technology-based per-
formance limitations.1 These limitations, in turn, were to be applied to
point-source dischargers2 through a new permit system that would specifically
define the legal obligations of municipal and industrial dischargers.3 The state
water-quality standard program was retained, however, to supplement the
technology-based limitations in cases where such a uniform approach was
not adequate to meet specific water-quality objectives.4 Although the newly
established U.S. Environmental Protection Agency (EPA) issued many of the
initial permits, state agencies could obtain, and the vast majority of them have
obtained, authority to administer the permit program within their borders.5

Hence, the Clean Water Act’s structure is not just federal but also involves
overlapping and intertwined federal and state roles. All fifty states, moreover,
enjoy the freedom to establish and enforce regulations that are more protec-
tive of the environment than EPA would require.

Although this kind of delegated program federalism is commonly referred
to as ‘‘cooperative federalism,’’ the fact remains that EPA is the senior partner

1 33 U.S.C. §§ 1311(b)(1)(A), (b)(1)(B), (b)(2), 1316(b)(1)(B).
2 The act defines point sources as ‘‘any discernible, confined and discrete conveyance’’ such as

pipes, conduits, ditches, and the like ‘‘from which pollutants are or may be discharged.’’ 33
U.S.C. § 1362(14).

3 33 U.S.C. § 1362 (creating the National Pollutant Discharge Elimination System [NPDES]
permit system).

4 33 U.S.C. § 1313, 1311(b)(1)(C). The application of water-quality–driven permit conditions
depends on the existence and subsequent administrative recognition of monitoring data
indicating that a particular water is water-quality impaired. See generally, Oliver A. Houck,

The Clean Water Act TMDL Program: Law, Policy, and Implementation 5 (Wash-
ington, D.C.: Environmental Law Institute, 2nd ed., 2002) (recounting the paucity of both
data and political will).

5 33 U.S.C. § 1362(b). Currently, forty-five states possess the authority to issue NPDES permits.
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in most aspects of the relationship. In addition to setting uniform effluent
standards, EPA is given veto power over state-issued permits,6 the power in
extreme instances to withdraw state permitting authority,7 the power to review
and disapprove state water-quality standards,8 concurrent enforcement author-
ity,9 and the power to shape state programs through the provision of federal
financial assistance10 and the promulgation of EPA’s program regulations.11

Congress thus placed primary authority for policy creation and standard setting
in the hands of EPA, making the federal government the dominant authority in
an area in which state agencies had long held sway. Congress, however, did
reserve a significant role for the states and many local governments to play.

In addition to permitting, states establish their own water-quality standards,12

are responsible for implementing those standards through the establishment of
waste load allocations,13 are responsible for establishing programs to combat
nonpoint-source pollution,14 and take the majority of enforcement actions.15

Many local governments, furthermore, have a vital role to play in the imple-
mentation and enforcement of the pretreatment program, which is designed to
regulate industrial discharges to municipally owned wastewater treatment facili-
ties.16 State and local governments may also adopt additional measures that
directly or through incentives provide additional protection of their waters. This
reservation of authority is found in the act’s approach to federal preemption.

The Clean Water Act only expressly preempts less stringent state and local
requirements, not more stringent ones.17 Through this kind of floor preemp-
tion, Congress expressly gave states and their political subdivisions the latitude
to adopt limitations and other requirements that are more stringent than
federal limitations and requirements. They can thus be more protective if
they wish to be. The act’s floor preemption is endowed with additional punch
by virtue of a certification provision that gives states with water-quality con-
cerns the power to veto or impose conditions on a wide variety of federal

6 33 U.S.C. § 1362(d).
7 33 U.S.C. § 1362(c).
8 33 U.S.C. § 1313(c)(3), (4).
9 33 U.S.C § 1319.

10 33 U.S.C. § 1256.
11 40 Code of Federal Regulations Part 123 (2006) (setting forth the requirements of state permit-

ting programs under the Clean Water Act).
12 33 U.S.C. § 1313(c).
13 33 U.S.C. § 1313(d).
14 33 U.S.C. § 1329.
15 William L. Andreen, ‘‘Motivating Enforcement: Institutional Culture and the Clean Water

Act,’’ Pace Environmental Law Review 24, no. 1 (2007): 67, 74–5.
16 40 Code of Federal Regulations Part 403 (2006).
17 33 U.S.C § 1370.
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licensing activities.18 Another considerable reservation of state prerogative is
found in the act’s savings clause. This provision preserves ‘‘any right which any
person (or class of persons) may have under any statute or common law to seek
enforcement of any effluent standard or limitation or to seek any other
relief.’’19 By virtue of the savings clause, citizens can use state common law
tort actions to obtain damages for their own injuries while also encouraging,
sometimes requiring, dischargers to reduce the kind or amount of pollution
they discharge.20

THE STATES AS LABORATORIES OF DEMOCRACY

The states, however, infrequently adopt more stringent regulatory standards
for water pollution.21 At least twelve states have enacted legislation either
forbidding their programs from promulgating standards that are tougher than
federal minimum requirements or imposing additional procedures that must
be satisfied before such requirements become effective.22 Many states have
also often been slow to utilize the authority that Congress reserved to them.
Most, for example, have been reluctant to establish waste load allocations
that are necessary for the implementation of water-quality standards.23 In
addition, many states have chosen nonregulatory and often-ineffective ap-
proaches for the control of nonpoint-source pollution.24 Even state enforce-
ment efforts have been declining for more than a decade.25 Instances where

18 33 U.S.C. § 1341.
19 33 U.S.C § 1365(e).
20 Alexandra B. Klass, ‘‘Common Law and Federalism in the Age of the Regulatory State,’’ Iowa

Law Review 92, no. 2 (2007): 545. Although the Clean Water Act has been held to preempt
the federal common law of nuisance (Milwaukee v. Illinois, 451 U.S. 304, 313–15 [1981]),
litigants may seek relief under the common law of the state where the polluter is located.
International Paper Co. v. Ouelette, 479 U.S. 481, 497 (1987).

21 Daniel P. Selmi and Kenneth A. Manaster, 1 State Environmental Law § 11:12 (Eagan,
MN: Thomson/West, 2006).

22 Jerome M. Organ, ‘‘Limitations on State Agency Authority to Adopt Environmental Standards
More Stringent than Federal Standards: Policy Considerations and Interpretive Problems,’’
Maryland Law Review 54, no. 4 (1995): 1373, 1376–86.

23 Houck, The Clean Water Act TMDL Program, 63; Linda A. Malone, ‘‘The Myths and
Truths that Ended the 2000 TMDL Program,’’ Pace Environmental Law Review 20, no. 1
(2002): 63, 78–81.

24 William L. Andreen, ‘‘Water Quality Today – Has the Clean Water Act Been a Success?’’
Alabama Law Review 55, no. 3 (2004): 537, 545 n. 42.

25 Andreen, ‘‘Motivating Enforcement,’’ 75. In contrast to the Clean Water Act, which empowers
private citizens to enforce its requirements, less than half of the state programs do, and of those
that do, only one-third allow costs to be shifted in favor of a successful, injured plaintiff. James
R. May, ‘‘The Availability of State Environmental Citizen Suits,’’ Natural Resources and

Environment 18, no. 4 (2004): 53, 55–6.
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states have vetoed or conditioned a federal license on water-quality grounds
are relatively rare.

One might well conclude that many of these states are engaging, at least in
part, in a race to the bottom in order to attract and retain industry through
weaker environmental standards, lax implementation, and lethargic enforce-
ment.26 Such economic development concerns resonate deeply in many, if
not most, state capitals because state politicians generally lack access to any
other macroeconomic instruments that can deliver such material benefits to
their constituents.27 Another significant governor on the vigor of state environ-
mental management efforts may be simple ideological hostility to regulation
or the existence of a strong preference for voluntary, private efforts to control
water pollution. State environmental agencies, however, may just be reluctant
to do battle with entrenched economic interests, interests that in many, if not
most, instances wield far more power in state capitals than relatively weak
state bureaucracies.28

A number of states have taken advantage, at least occasionally, of the power
that floor preemption gives them and have forged ahead with innovative
approaches to some environmental problems. The most notable recent exam-
ple of this type of state action involves climate change. Due to the reluctance
of the federal government to regulate greenhouse gases (GHGs) such as
carbon dioxide, about one-third of the states have enacted new legislation
or implemented executive orders designed to reduce the generation of GHGs
within their borders.29 With regard to water pollution, perhaps the most
obvious examples of more protective state action are found in a number in
water-quality certification cases. In PUD No. 1 of Jefferson County v. Wash-
ington Department of Ecology, the Supreme Court upheld the state of Wash-
ington’s imposition of a minimum stream-flow requirement as a condition
precedent to the issuance of a federal license for the construction of a new
hydroelectric dam.30 More recently, the Supreme Court upheld a state

26 Kirsten Engel, ‘‘State Environmental Standard-Setting: Is There a Race and Is It ‘‘To the
Bottom’’? Hastings Law Journal 48, no. 2 (1997): 271.

27 Timothy Doyle and Aynsley Kellow, Environmental Politics and Policy-Making in

Australia 129 (Melbourne, Australia: Macmillon, 1995).
28 Peter Grobosky and John Braithwaite, Of Manners Gentle: Enforcement Strategies

of Australian Business Regulatory Agencies 207 (Melbourne, Australia: Oxford Uni-
versity Press, 1986) (finding a more cooperative regulatory approach among agencies that deal
with smaller numbers of regulated entities).

29 Kirsten H. Engel and Scott R. Saleska, ‘‘Subglobal Regulation of the Global Commons: The
Case of Climate Change,’’ Ecology Law Quarterly 32, no. 2 (2005): 183, 185; Barry G. Rabe
et al., ‘‘State Competition as a Source Driving Climate Change Mitigation, New York

University Environmental Law Journal 14, no. 1 (2005): 1, 8–11.
30 511 U.S. 700, 709–10 (1994).
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certification for the federal relicensing of five hydroelectric dams on Maine’s
Presumpscot River that not only stipulated minimum stream flows but also
required passage around or through the dam for migratory fish and eels,.31 In
the aftermath of another Supreme Court case, this one reducing the jurisdic-
tional scope of the Clean Water Act,32 a number of states took some action to
ameliorate the resulting jurisdictional void.33

So the states can serve and many have served, from time to time, as ‘‘labo-
ratories of democracy.’’34 In doing so, these states have filled various regulatory
gaps left by the federal government. They have also, through their trial-and-
error experimentation with new approaches, created models worthy of emu-
lation by other jurisdictions. Congress based the citizen suit provision found
in the 1970 Clean Air Act on an earlier Michigan statute, and the concept of
using water pollution permits in the Clean Water Act had its origin in the
systems created by a number of states. State establishment of more stringent
requirements, however, often provokes a backlash among the economic and
industrial powers whose interests have been adversely affected. Thus, the
victory that the state of Washington enjoyed in setting minimum flow con-
ditions in PUD No. 1 led the Republican-dominated House of Representatives
in 1995 to pass a bill that would have deprived states of this authority.35 Many
of the chapters in this book discuss recent legislative and regulatory actions
that similarly attempt to impose federal limits or ceilings on state action.

DEVOLUTION?

The debate about the appropriate approach to federalism in water pollution
control does not only involve the question of precluding more protective
action by state government and state courts. The most common debate about
the appropriate distribution of power between the states and the federal gov-
ernment in this policy arena has focused on whether the federal government
should have a primary role to play, aside perhaps from the provision of finan-
cial and technical assistance to the states and dealing with the spillover effects
of interstate pollution. Richard Revesz, for instance, has argued that federal
environmental statutes that set regulatory floors hobble state efforts to craft

31
S.D. Warren Co. v. Maine Board of Environmental Protection, 126 S.Ct. 1843, 1847
(2006).

32
Solid Waste Agency of Northern Cook County v. Army Corps of Engineers, 531
U.S. 159, 171 (2001).

33 Michael J. Gerhardt, ‘‘The Curious Flight of the Migratory Bird Rule,’’ Environmental

Law Reporter 31, no. 9 (2001): 11,079, 11,085.
34

New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting).
35 ‘‘State Authority to Ensure Water Quality under Attack,’’ American Rivers 23, no. 2 (1995): 5.
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regulatory regimes that meet their own conceptions of the public good.36

Thus, if they are constrained from competing over environmental regulation
because it has been nationalized in part, they will be forced to compete in other
ways such as by offering lax standards in other regulatory areas or by providing
various financial incentives to industry.37 In a different vein, Jonathan Adler has
contended that a reduced federal presence could enhance the effectiveness of
environmental regulation by increasing the need for innovative state
reforms.38 More specifically, Adler has suggested that federal regulatory floors
can actually discourage more stringent or wiser state action by either signaling
that state action is unnecessary or by ‘‘crowding out’’ the need for state action.39

Those who favor a more decentralized approach to environmental regula-
tion – a devolution of authority from the federal to the state level – often point
to commentators who claim that the states were actually making significant
environmental progress prior to the 1970s and the enactment of the modern
federal pollution-control statutes. Although most of these commentators focus
on our nation’s experience with two air pollutants, particulate matter and
sulfur dioxide,40 one of these commentators looked at water pollution. After
examining reports discussing EPA’s first national water-quality inventory,
which was issued in 1974, A. Myrick Freeman concluded that ‘‘there had been
significant improvements in most major waterways’’ during the 1960s ‘‘at least
in regard to organic wastes and bacteria.’’41 Adler, in turn, based on Freeman’s
work, has argued that this evidence ‘‘suggests that states began addressing
those water quality problems that were clearly identified and understood well
before the federal government.’’42 History, therefore, demonstrates the

36 Richard L. Revesz, ‘‘Rehabilitating Interstate Competition: Rethinking the ‘Race to the Bot-
tom’ Rationale for Federal Environmental Regulation,’’ New York University Law

Review, 67, no. 6 (1992): 1210.
37 Richard L. Revesz, ‘‘The Race to the Bottom and Federal Environmental Regulation: A

Response to Critics,’’ Minnesota Law Review 82, no. 2 (1997): 535, 541.
38 Jonathan H. Adler, ‘‘Judicial Federalism and the Future of Federal Environmental Regula-

tion,’’ Iowa Law Review 90, no. 2 (2005): 377, 464.
39 Jonathan H. Adler, ‘‘When Is Two a Crowd? The Impact of Federal Action on State Environ-

mental Regulation,’’ Harvard Environmental Law Review 31, no. 1 (2007): 67, 94–9.
40 Indur Goklany, Clearing the Air: The Real Story of the War on Air Pollution

(Washington, D.C.: Cato Institute, 1999), 49–56; Paul R. Portnoy, ‘‘Air Pollution Policy,’’ in
Public Policies for Environmental Protection, ed. Paul R. Portnoy and Robert N.
Stavins (Washington, D.C.: Resources for the Future, 2000), 77; Robert W. Crandall, Con-

trolling Industrial Pollution: The Economics and Politics of Clean Air (Wash-
ington, D.C.: Brookings Institution, 1983), 19.

41 A. Myrick Freeman, ‘‘Water Pollution Policy,’’ in Public Policies for Environmental

Protection, ed. Paul R. Portnoy and Robert N. Stavins (Washington, D.C.: Resources for
the Future, 2000), 187.

42 Adler, ‘‘Judicial Federalism,’’ 465.
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‘‘environmental benefits of decentralization’’ and provides ‘‘ample reason to
question the assumption that lessening federal environmental regulatory
authority necessarily results in lessened environmental protection.’’43 Hence,
our present reliance on delegated federalism is unnecessary and federal power
can be curtailed without producing negative environmental ramifications.

Such claims must be closely scrutinized against the historical record for any
substantial change in our current regulatory paradigm could seriously under-
mine the effectiveness of our national effort to obtain and maintain clean and
healthy waters. The question is not whether or not we are going to permit state
experimentation. State experimentation is clearly available under the current
approach to preemption, an approach that permits states to innovate and
institute new policies as long as they do not fall below minimum environ-
mental standards. The question, rather, is whether we are willing to remove
that floor, that safety net, and permit states to pursue policy initiatives that fall
below those minimum requirements.

A careful examination of the 1974 EPA report,44 reveals no historical sup-
port for the broad contentions that have been based on it. Although it does
conclude that some improvement had occurred with respect to a few water
pollutants, the report cannot be considered a comprehensive assessment of
progress in the fight against water pollution. The report is flawed in many
ways, reflecting, no doubt, the complexity of attempting to detect trends in
water quality. The EPA, for example, did not attempt to control for variations
in stream flow, a factor that strongly affects concentrations of organic pollu-
tants due to the impact of dilution. The monitoring stations, from which the
data was drawn, moreover, were not held uniformly constant – thereby inject-
ing a degree of ambiguity into many of the report’s conclusions. In short,
EPA’s report is not good evidence that water pollution was improving nation-
wide during the ten years prior to the enactment of the Clean Water Act, and
it lends no support to the claim that federal authority can be reduced today
without incurring adverse environmental impact.

Water quality, however, was improving in some locations in the years lead-
ing up to 1972. This progress was largely the result of the construction and
upgrading of a number of municipal wastewater treatment facilities. These
local improvements, however, were not exclusively the product of state and
local action because the federal government was also active in some water-
pollution control activities in the 1960s and early 1970s. During those years,
the federal program was providing funding, albeit at inadequate levels, for the

43 Ibid., 464–5.
44 U.S. Environmental Protection Agency, ‘‘National Water Quality Inventory’’ (1974).
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construction of municipal sewage treatment plants; pushing state agencies to
adopt water-quality standards, antidegradation policies, and adequate imple-
mentation plans; and involved in a number of enforcement actions.45

Nevertheless, the best data we have indicates that the overall quality of the
nation’s waters was not improving at this time; to the contrary, the situation
appears to have been growing worse. Not only had the earlier federal program
been inadequate to the task, but state efforts had been also. It was time,
therefore, to institute a wholly new approach, an approach that has produced
remarkable progress over the past thirty-five years.

A CLOSER LOOK AT THE 1974 EPA REPORT

The Clean Water Act requires each state to prepare a biennial report on the
condition of its water quality and its progress toward achieving the act’s goal of
fishable and swimmable waters. The EPA, in turn, must transmit these reports
to Congress along with the agency’s analysis of the state results.46 The EPA’s
1974 section 305(b) report, however, could not rely on state submitted data
because the states had not had time in the short period following the passage
of the act to collect the stream quality and effluent data on which their reports
would depend. The EPA, therefore, prepared the 1974 report using its
STORET (storage and retrieval) database to try to analyze national trends
in water quality during the previous decade.47 In doing so, EPA relied on data
from 1,300 monitoring stations located along twenty-two waterways in an effort
to discern what if any changes in water quality had occurred between the
period of 1963–7 and that of 1968–72.48 Because many of these stations did not
collect data throughout the duration of the study period, EPA often substi-
tuted data from stations located elsewhere along that particular waterway,49

adding a variability that substantially lessens the confidence that one might
otherwise have in the trends the report claims to have detected.50

45 William L. Andreen, ‘‘The Evolution of Water Pollution Control in the United States – State,
Local, and Federal Efforts, 1789–1972: Part II,’’ Stanford Environmental Law Journal 22,
no. 2 (2003): 215, 239–42; 249, 252–5.

46 33 U.S.C. § 1315(b).
47 U.S. Environmental Protection Agency, ‘‘National Water Quality Inventory’’ (1974), 1, 9.

EPA’s STORET database, first developed in 1964, is one of the most venerable environmental
database systems still in use. Maintained by the agency’s Office of Wetlands, Oceans, and
Watersheds, STORET contains data from ambient water-quality monitoring stations, effluent
monitoring, and intensive surveys. U.S. Environmental Protection Agency, ‘‘National Water
Quality Inventory 1996,’’ 381.

48 U.S. Environmental Protection Agency, ‘‘National Water Quality Inventory’’ (1974), 13.
49 Ibid., 13, 72, 110, 133.
50 Ibid., 110.
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According to the report, there had been ‘‘general improvements’’ in organic
pollution, bacteria, ammonia, and suspended solids.51 Organic pollution,
commonly measured as biological oxygen demand (BOD), had apparently
improved in 74 percent of the river segments that were analyzed, producing
improved dissolved oxygen (DO) levels on 61 percent; bacteria levels had
improved on 58 to 78 percent; ammonia on 76 percent; and suspended solids
on 82 percent. Nevertheless, EPA noted that bacteria levels and suspended
solids remained at persistently high levels. In addition, EPA reported signifi-
cantly worsening trends for two nutrients – nitrogen and phosphorus. Con-
centrations of total phosphorus had apparently increased in 82 percent of the
river segments and nitrates in 74 to 76 percent.52 Overall, EPA concluded that
more stream segments had become moderately polluted during the decade,
although fewer were heavily polluted. But the vast majority of the thirty-six
river segments that were assessed appear to have been in violation of EPA water-
quality guidelines for at least one pollution parameter in the period of 1968–72
and more than 60 percent were in violation of eight or more parameters.53

The limitations of the report were recognized at the time. The Council on
Environmental Quality (CEQ) urged that the report ‘‘should be interpreted
with caution’’ because, among other things, DO concentrations fluctuate with
stream flow and temperature.54 The concerns expressed by CEQ were well
founded. The Northeast, Mid-Atlantic, Midwest, and Central states had all
experienced widespread drought conditions from 1963 to 1966,55 thus over-
lapping with three of the four years in EPA’s initial snapshot of the nation’s
water quality. Low precipitation produces lower flow conditions, and lower
flows produce the highest concentration of organic pollution and thus the
lowest levels of DO.56 By contrast, the years between 1968 and 1972 were not

51 Ibid., 22.
52 Ibid.
53 Ibid., 24–5. It would be impossible to accurately compare the waters violating EPA guidelines

in 1974 with those that are classified as violating the guidelines in later years because many of
the reference points have been strengthened to better protect human health and the environ-
ment. In 1974, for example, EPA used a reference point of 4.0 mg/l for DO (for fish and
wildlife) and 2,000 fecal coliforms per 100 ml (for recreation). U.S. Environmental Protection
Agency, ‘‘National Water Quality Inventory’’ (1974), 24–5. In 1976, those criteria were strength-
ened to 5.0 mg/l and 200 fecal coliforms per 100 ml, respectively. U.S. Environmental Pro-
tection Agency, ‘‘Quality Criteria for Water’’ (1976), 42, 123. Subsequent revisions are found in
U.S. Environmental Protection Agency, ‘‘Quality Criteria for Water’’ (1986), 42–50, 209–19.

54 Council on Environmental Quality, ‘‘Fifth Annual Report’’ (1974), 287.
55 Andrew Stoddard et al., Municipal Wastewater Treatment: Evaluating Improve-

ments in National Water Quality (New York: John Wiley and Sons, 2002), 111; U.S.
Environmental Protection Agency, ‘‘National Water Quality Inventory’’ (1974), 104 (acknowl-
edging that the period 1968–72 was much wetter than 1963–7 in the Ohio River watershed).

56 Stoddard, Municipal Wastewater Treatment, 108–11.
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years characterized by widespread drought,57 and hence one would expect
lower concentrations of organic pollution and higher levels of DO.

Because a major variable was not held constant, it would stretch credibility
to conclude that levels of organic pollution in the nation had actually
improved over the course of the 1960s. A recent EPA study indicates that
the effluent loading of organic pollutants from municipal wastewater treat-
ment facilities had actually increased 8 percent between 1962 and 1972.58

Therefore, what EPA may have been comparing, at least to some extent,
was the impact of dilution on discharges of municipal waste, which typically
contains organic material, bacteria, and ammonia.59 That would explain
much of the observed ‘‘improvement’’ in those parameters. The impact of
increased dilution would also have minimized the contribution of organic
discharges from industry, which, as the next section explains, were nearly
equal to the contribution from the municipal sector.

The improvement in suspended solids, however, cannot be attributed to
higher stream flows because one would expect suspended solids to rise with
higher flows due to greater runoff and the scouring of sediment and silt from
stream bottoms. Rivers are simply more turbid, as a general matter, during
high flows than during low flows. Thus EPA’s report suggests a striking
improvement in concentrations of suspended solids. The EPA attributed
the improvement to many factors. In its detailed discussion of the Ohio
River, for instance, EPA stated that the downward trend along the river
may have been due to the fact that the same monitoring stations were not
being relied on during both periods of time. At stations that were measured
during both time periods, levels of suspended solids were actually increas-
ing.60 The introduction of new high-head dams may also account for part of
the observed improvement,61 and higher flows and increased velocity may
actually improve turbidity levels in some rivers.62 At any rate, the over-
whelming majority of suspended solids in our nation’s waters result from
nonpoint-source discharges – erosion from agricultural fields, construction
sites, mining operations, logging activities, and urban runoff; discharges that
went virtually unregulated during those years. If there was any improvement

57 Ibid., 554–8.
58 Ibid., 477.
59 One would expect runoff related pollutants, such as bacteria from animal feeding operations,

to increase during periods of high precipitation. Such increases in rural areas, however, may
not have offset the broad-scale dilutional impact that increased flows had on bacteria dis-
charged by urban sewerage systems.

60 U.S. Environmental Protection Agency, ‘‘National Water Quality Inventory’’ (1974), 110.
61 Ibid. (referring to new dams along the Ohio).
62 Ibid., 72 (referring to the lower Mississippi River).
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with regard to suspended solids, it is unlikely that much of it was the result of
state regulatory action.

The more widespread use of wastewater treatment technology (especially
primary treatment where solids are removed from raw sewage) by the nation’s
cities and towns did produce lower discharges of suspended solids from that
point-source category. The EPA has recently concluded that discharges of
suspended solids from publicly owned sewage treatment plants decreased 9
percent between 1962 and 1972.63 This decrease, however, was likely unde-
tectable because it would have been dwarfed by the combined level of sus-
pended solids from industry64 and nonpoint sources.

AN EVALUATION OF PROGRESS IN THE DECADE

PRIOR TO ENACTMENT OF THE CLEAN WATER ACT

Although EPA’s 1974 report does not appear to be a reliable barometer of an
improving trend in national water quality, there is no doubt that some progress
was being made in the years before the Clean Water Act was passed. That
progress – generally limited to specific streams in particular states or regions –
was primarily, but not exclusively, the result of state and local action.

The state of Oregon, for instance, made great strides in cleaning up the
Willamette River, a river that had been known as the filthiest stream in the
Northwest. As the result of state action, all of the municipalities discharging to
the river implemented primary treatment, which removes about 30 percent of
organic waste, between 1949 and 1957. In 1960, the state increased the require-
ment for these municipal facilities to secondary treatment, which removes
approximately 85 percent of organic waste, and, in 1967, it extended the
secondary treatment requirement to industrial dischargers. As a result, by
1972 BOD discharges by point sources to the river had dropped 75 percent
from 1957 levels.65 Nevertheless, bacteria counts still violated standards more
often than not, and toxic discharges from the paper and pulp industry
remained high in the lower eighty miles of the river.66

63 Stoddard, National Water Quality, 481.
64 Discharges of suspended solids from industry in 1973 amounted to approximately 898,010

metric tons per day compared to 7,531 metric tons per day from municipal wastewater treat-
ment plants. Ibid., 589.

65 Ibid., 405–6. In response to the federal Water Quality Act of 1965, Oregon established intra-
state and interstate water-quality standards in 1967, standards that were among the first of the
new state standards to be approved by the federal government. Ibid., 405. The federal govern-
ment also provided millions of dollars for the construction and upgrading of municipal waste-
water facilities along the Willamette between 1956 and 1972.

66 U.S. Environmental Protection Agency, ‘‘National Water Quality Inventory’’ (1974), 235.
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Although the Twin Cities of Minneapolis and St. Paul constructed a primary
treatment facility in 1938, increased discharges associated with population
growth had overwhelmed the assimilative capacity of the Mississippi River
by the 1960s. According to the Federal Water Pollution Control Administration,
which studied this section of the Mississippi in 1964, the river bottom for twenty
miles was ‘‘thick with sewage sludge’’ and devoid of the organisms associated
with a healthy stream.67 Not surprisingly, the water was low in DO and high
in bacteria. The bleak situation prompted local officials to upgrade the Twin
Cities facilities to secondary treatment in 1966, an action that immediately
improved water quality below the plant. However, 88 percent of the suburban
sewage treatment plants in the Twin Cities metropolitan area persisted in
discharging inadequately treated waste to the Mississippi River,68 bacteria
counts remained high, and DO occasionally fell to extremely low levels.69

Along the Delaware River, most municipal sewage plants above Philadel-
phia had installed secondary treatment by 1960. Below Philadelphia, however,
DO levels remained abysmally low.70 In Chattanooga, improvements to the
sewage treatment plant rendered the Tennessee River suitable for recreation
downriver, except for areas immediately downstream of the plant and along
the city’s waterfront.71 Many other waterways, such as the James River, the
Potomac River, the Connecticut River, and large stretches of the Chattahoo-
chee River, remained grossly polluted.72 The progress that had been made
was, unfortunately, neither national in scale nor comprehensive in nature.

Much of the progress that was made, moreover, was due to federal efforts.
Of the nearly $5.3 billion that was spent on the construction of sewage treat-
ment facilities during the 1960s, $1.1 billion came from the federal govern-
ment.73 Although the federal contribution may have amounted to only a
fifth of the total amount spent, the existence of this federal grant program

67 Stoddard, National Water Quality, 369.
68 Ibid., 368–9.
69 U.S. Environmental Protection Agency, ‘‘National Water Quality Inventory’’ (1974), 73, 76.
70 Stoddard, National Water Quality, 262.
71 U.S. Environmental Protection Agency, ‘‘National Water Quality Inventory’’ (1974), 140. The

Tennessee River had been the focus of some federal enforcement attention during the 1960s
and had been listed as the subject of a potential enforcement conference as early as 1963.
Stoddard, Municipal Wastewater Treatment, 419.

72 Stoddard, Municipal Wastewater Treatment, 204–5, 285, 316, 334.
73 U.S. Environmental Protection Agency, ‘‘The Cost of Clean Water, Volume II: Cost Effec-

tiveness and Clean Water’’ (1971), 19. Federal expenditures on the construction grants program
would have been nearly twice as large in the 1960s, but the program’s funding fell victim to the
cost of fighting the Vietnam War. Andreen, ‘‘Evolution of Water Pollution Control: Part II,’’
252 (relating that $750 million of the sums authorized for expenditure in 1968 and 1969 were
never appropriated).
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created an incentive that often prompted state and local governments to invest
in their infrastructure.74 As a result of these state, local, and federal efforts, the
number of municipal treatment facilities providing secondary treatment rose
from 6,719 in 1962 to 13,893 in 1972.75 Unfortunately, the number of sewer
systems providing no treatment remained stationary – rising marginally from
2,262 to 2,265 – while the number of systems providing only primary treatment
fell slightly from 2,717 to 2,530.76 Despite the expansion of efforts during the
1960s to build modern treatment facilities for municipal waste, the amount of
sewage discharged with inadequate treatment (less than secondary) remained
essentially unchanged at 9,375 million gallons a day (MGD) in 1972 com-
pared with 9,372 MGD in 1962 – although the amount discharged without any
treatment did fall by 1,594 MGD. In terms of organic material discharged from
these facilities, the nation was losing ground. The discharge of organic pollu-
tants from the nation’s sewer systems grew from 11,765 metric tons per day in
1962 to 12,558 metric tons per day in 1972.77 That rise might account, at least in
part, for the results of a CEQ-contracted study that found that oxygen-
demanding water pollution had grown, primarily in urban areas, between
1965 and 1970.78

Much responsibility for that apparent growth, however, must be borne by in-
dustry as well. In 1973, industry was responsible for approximately 43 percent
of the sewered oxygen demand in U.S. waters.79 Industry’s overall contribu-
tion to the pollution of the nation’s waterways, moreover, was staggering –
representing roughly 63 percent of all wastewater discharged by point sources

74 According to the Associate Director of the U.S. Conference of Mayors, approximately half of
the money that state and local government contributed to this effort was stimulated by the
availability of federal grant money. Water Pollution Control: Hearings before a Special Sub-
committee of the Senate Committee on Public Works, 88th Cong. 93 (1963) (testimony of
Hugh Mield Jr.). In addition, some state and local actions were no doubt spurred by the
publicity generated and recommendations issued by some fifty-one federal-enforcement con-
ferences that were convened between 1957 and 1970. Water Pollution Control Legislation,
1971: Hearings before the House Committee on Public Works, 92d Cong. 179 (1971) (statement
of John Quarles, General Counsel of EPA, recounting the spotlight which the conferences
shone on persistent water-pollution problems).

75 Stoddard, National Water Quality, 458.
76 Ibid.
77 Ibid., 469. Because the influent of organic material had grown during the decade, the overall

removal efficiency, however, had improved from 38.3 percent to 45 percent. Ibid., 470.
78 Council on Environmental Quality, ‘‘Third Annual Report’’ (1972), 13. The study, performed

by Enviro Control, Inc., made some corrections to account for flow variations. However, due
to a limited number of monitoring locations from which the data was drawn, the study did ‘‘not
represent a complete and properly weighted cross section of all U.S. waters.’’ Ibid.

79 Stoddard, Municipal Wastewater Treatment, 588. A much earlier EPA study, however,
estimated that industry was responsible for nearly 80 percent of sewered oxygen demand in
1968. U.S. Environmental Protection Agency, ‘‘The Cost of Clean Water, Volume II,’’ 64.
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into waters of the United States.80 As late as 1968, some 70 percent of the
annual industrial discharge of more than 14 trillion gallons of wastewater
received absolutely no treatment whatsoever,81 and much of the rest enjoyed
only rudimentary treatment.82 The amount of untreated industrial effluent,
moreover, increased at an annual rate of 1.6 percent between 1964 and 1968,83

while the overall percentage of industrial waste treated to one extent or
another improved only modestly from 29.2 percent to 30.4 percent.84

The nation, in short, appears to have been losing ground in its struggle with
water pollution. The amount of industrial waste that received treatment
remained ridiculously low, and the amount of untreated industrial effluent
was growing. Meanwhile, the amount of organic waste being discharged from
municipal facilities was still rising. In 1969, 41 million fish were killed by water
pollution, the highest number of fish deaths reported since an annual census
had begun in 1960,85 but a record broken in 1971 when nearly 74 million fish
were killed in U.S. waters.86 Other examples of foul-smelling, repulsive water
conditions appeared year after year.87 It was no surprise in 1971, therefore,
when the federal government announced that a substantial portion of U.S.
waters were ‘‘persistently polluted’’88 – waters that consistently violated estab-
lished water-quality criteria.89

80 In 1968, municipal sewer systems discharged 23,116 million gallons of wastewater per day
(Stoddard, Municipal Wastewater Treatment, 460) or 8,437 billion gallons per year.
By contrast, a total of 14,276 billion gallons of wastewater were discharged in 1968 by large
manufacturing facilities – defined as those facilities using more than 20 million gallons of
water per day. U.S. Environmental Protection Agency,‘‘The Economics of Clean Water,
Volume I’’ (1972), 20. This comparison, therefore, is a rough one, not only because small,
medium, and fairly large manufacturing plants were not included in the industrial discharge
statistic but also because approximately 7 percent of the waste that was disposed of by the
surveyed ‘‘large’’ industrial facilities was discharged to municipal sewer systems. Ibid., 17.

81 Ibid., 25, 28.
82 William H. Rodgers Jr., ‘‘Industrial Water Pollution and the Refuse Act: A Second Chance for

Water Quality,’’ University of Pennsylvania Law Review 119, no. 5 (1971): 761, 764.
According to EPA, the absence of data at this time made it impossible to estimate ‘‘the degree
of treatment received by final industrial waste discharge.’’ U.S. Environmental Protection
Agency, ‘‘The Economics of Clean Water, Volume I,’’ 28.

83 Ibid., 28.
84 Ibid., 26.
85 Federal Water Quality Administration, ‘‘1969 Fish Kills’’ (1969), 1.
86 U.S. Environmental Protection Agency, ‘‘Fish Kills Caused by Pollution: Fifteen-Year Sum-

mary 1961–1975’’ (1975), 5.
87 William L. Andreen, ‘‘The Evolution of Water Pollution Control in the United States – State,

Local, and Federal Efforts, 1989–1972: Part I,’’ Stanford Environmental Law Journal 22,
no. 1 (2003): 145, 197–8.

88 U.S. Environmental Protection Agency, ‘‘The Cost of Clean Water, Volume II: Cost Effec-
tiveness and Clean Water’’ (1971), 52.

89 Ibid., 55.
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THE IMPACT OF THE CLEAN WATER ACT ON WATER QUALITY

In contrast to the stubbornly degraded conditions that dominated water
quality in the 1960s, the Clean Water Act has produced real, substantial
progress. An EPA-funded study that was conducted in the late 1990s found
that municipal wastewater treatment plants discharged 23 percent less
organic waste in 1996 than in 1968, despite the fact that loadings of BOD
(influent) had increased by 35 percent over the same period.90 Over a
shorter period of time (1973 to 1995), the amount of BOD discharged by
industry fell by 40 percent.91 Even though a substantial portion of the
decline in industrial BOD discharges can be linked to the fact that many
industrial facilities shifted their discharges to municipal systems, the overall
decline in BOD discharges is significant and can be attributed to the con-
struction and renovation of thousands of municipal treatment facilities,92 as
well as to the imposition and enforcement of technology-based effluent
limitations.93

The most innovative aspect of this particular study, however, was its
approach to assessing nationwide trends in ambient DO concentrations
brought about by regulating point-source discharges of BOD. The study
examined DO levels before and after the passage of the Clean Water Act
and evaluated changes in DO only for monitoring stations that were impacted
by point sources; stations influenced solely by nonpoint sources were
excluded.94 In an effort to isolate low-flow conditions (thus screening out
the noise produced by seasonal variations in precipitation, flow, and temper-
ature and minimizing the impact of nonpoint-source loadings),95 the mon-
itoring data was limited to the months of July through September, and to
represent comparable worst-case, low-flow conditions, two especially dry peri-
ods were chosen: 1961–5 (before passage) and 1986–1990 (after passage).96 The
study was also intended to go beyond prior inquiries and determine whether

90 Stoddard, Municipal Wastewater Treatment, 61 (measuring ultimate BOD of the car-
bonaceous and nitrogenous components of oxygen consumption).

91 In 1973, industrial discharges of BOD amounted to 5,406 metric tons per day compared to
3,243 in 1995. Ibid., 588, 590.

92 Between 1970 and 1999, the federal government provided $77.2 billion for the construction of
publicly owned treatment works, a sum that was combined with state and local expenditures of
roughly the same magnitude. Andreen, ‘‘Evolution of Water Pollution Control, Part II,’’ 552.

93 Stoddard, National Water Quality, 5–6.
94 Ibid., 122.
95 Ibid., 120.
96 Ibid., 107–21.
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point-source controls had only produced localized effects, as some previous
reports had noted,97 or had actually produced broader stream improvement.98

The study, therefore, evaluated changes at three different scales: river reaches
(small scale); catalog units (medium scale); and major river basins (large
scale).99

Perhaps surprisingly, the investigators documented ‘‘significant improve-
ments’’ in summer DO conditions at all three spatial scales.100 They found
progress in more than two-thirds of the reaches, catalog units, and major river
basins that they surveyed. Sixty-nine percent of the river reaches that were
assessed (representing largely urbanized, industrial areas) experienced
improved levels of DO. The reaches with the greatest increases saw improve-
ments ranging from 4.1 to 7.2 mg/L, and the percentage of reaches having
worst-case, low-flow DO levels above the benchmark of 5.0 mg/L101 rose from
46 percent to 69 percent. In addition, 68 percent of the larger catalog units
(again dominated by urban/industrial areas) enjoyed higher levels of DO. As
with the smaller scale reaches, the percentage of catalog units with worst-
case DO levels meeting or exceeding 5.0 mg/L also rose, this time from
53 percent to 74 percent.102 Finally, eight of the eleven major river basins
that were examined enjoyed ‘‘statistically significant improvement,’’ while
the other three basins did not suffer significant degradation.103 According
to the investigators, ‘‘Given the very large spatial scale of the major river
basins, it is remarkable to observe statistically significant before and after
DO improvements as detected using the systematic methodology [which we
employed].’’104

Many water-quality problems remain, especially those linked to nonpoint-
source discharges, contaminated sediments, sewer overflows, hydrologic mod-
ifications, and habitat degradation.105 The evidence, however, is unambigu-
ous; the initial regulatory strategy contained in the Clean Water Act has been
successful. The application of technology-based limitations through the
National Pollutant Discharge Elimination System (NPDES) permit system,

97 Debra S. Knopman and Richard A. Smith, ‘‘20 Years of the Clean Water Act,’’ Environment

35, no. 1 (1993): 16, 34–5.
98 Stoddard, Municipal Wastewater Treatment, 105.
99 Ibid., 7–10.

100 Ibid., xvi.
101 Five mg/l is considered to be the dividing line between healthy and unhealthy levels of DO.

Ibid., 6. However, the actual water-quality standards in a number of southern states permit DO
excursions down to 4.0 mg/l during specifically defined low-flow conditions.

102 Ibid., 175.
103 Ibid., 176.
104 Ibid.
105 Andreen, ‘‘Water Quality Today,’’ 542–6, 564, 578–91.
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which allows for state participation, enforcement, and amplification,
although not perfect, has largely lived up to its preenactment billing. Together
with the expenditure of some $150 billion on municipal wastewater treatment
facilities, this classic form of command-and-control regulation within the
structure of delegated federalism has produced astonishing improvements
in water quality. The continuation of this success, however, is by no means
assured. One of the oldest approaches to pollution control, state water-quality
standards, still awaits full implementation. It is ironic that so many states,
having expressed a strong preference for water-quality standards over technol-
ogy-based limitations when the Clean Water Act was written, have proven so
reluctant to impose water-quality derived restrictions on point sources and
nonpoint sources.106 Another great challenge, albeit one that receives much
less attention, is the future federal funding of municipal wastewater treatment
facilities. Our growing population and aging infrastructure will likely reverse
much of the progress we have made since the early 1970s unless many existing
plants are upgraded and new, more sophisticated facilities constructed.107 A
new and significantly enhanced federal commitment must be made and
sustained, or many of our gains will be lost.108

CONCLUSION

Despite the efforts of state and local government, the fight against water
pollution at the end of the 1960s was foundering. Insufficient resources had
been committed to the construction of municipal wastewater treatment facili-
ties, while the regulation of industry was in most cases nonexistent. Seventy
percent of all industrial wastewater still received no treatment. State water-
quality standards were often weak, and so were state enforcement programs.109

Even if the will to enforce were present, the general lack of monitoring data
made proving or even learning of a water-quality violation difficult, and the
nearly uniform lack of discharge-specific limitations made linking a violation
to a specific polluter nearly impossible in many cases.110 The result was per-
vasive pollution and hundreds of impaired waters. One should, therefore, be
wary of broad claims that state and local water pollution programs ‘‘were

106 Houck, The Clean Water Act TMDL Program, 5, 63; Linda A. Malone, ‘‘The Myths and
Truths that Ended the 2000 TMDL Program,’’ Pace Environmental Law Review 20, no. 1
(2002): 63, 78–81.

107 Stoddard, National Water Quality, 99.
108 U.S. Environmental Protection Agency, ‘‘The Clean Water and Drinking Water Infrastructure

Gap Analysis (2002), 6, 14–15.
109 Andreen, ‘‘Evolution of Water Pollution Control, Part II,’’ 252–5.
110 Houck, The Clean Water Act TMDL Program, 3n3.
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making environmental progress’’ in the 1960s.111 Although some programs
were producing progress, the overall picture was dismal. ‘‘In the face of a
growing population and rapidly expanding manufacturing activity, state reg-
ulatory efforts were proving too little, too late.’’112

That lack of general success cannot be ascribed entirely to state and local
government. The federal government had been active in some aspects of
water pollution control for decades, and the pace of its involvement was
accelerating during the 1960s with an expanded construction-grant pro-
gram, a new water-quality standards program, and the use of section 13 of
the Rivers and Harbors Act as a device in the struggle against water pollu-
tion.113 This expanded federal program, however, was clearly not equal to
the task. Despite some increasing effort at the state, local, and federal levels
and some success stories, the overall trend at the advent of the 1970s was not
encouraging. Relying on more of the same in the hope that state efforts
‘‘would pick up steam in the years to come’’114 was a course that Congress,
clearly annoyed with the growing degradation of our waters, rejected
in 1972.

Congress, therefore, charted a completely new regulatory course with the
enactment of the Clean Water Act. The navigation of that new course has not
been easy, and there have been and continue to be numerous pitfalls. How-
ever, the application of federal technology-based effluent limitations through
the NPDES permit system has proven to have been a wise, initial course of
action. Together with an expanded construction-grant program, the technol-
ogy-based approach has produced tremendous reductions in the level of both
industrial and municipal point-source pollution. More, much more remains
to be done. But, we should recognize success, even partial success, when it
occurs; and the credit for this success must be shared broadly.

It, nevertheless, must be recognized that the effort prior to 1972 was primar-
ily a state effort, as it had been for decades. The overall failure of that
approach stands in stark contrast to the success that we have witnessed under
the Clean Water Act. Those results ought not to be forgotten whenever there
are calls to deconstruct the Clean Water Act by stripping EPA of the authority
to set and oversee the achievement of basic regulatory requirements. Such
calls, which run counter to the lessons of history, need to be carefully and
critically evaluated.

111 Jonathan H. Adler, ‘‘Fables of the Cuyahoga: Reconstructing a History of Environmental
Protection,’’ Fordham Environmental Law Journal 14, no. 1 (2002): 89, 138.

112 Andreen, ‘‘Evolution of Water Pollution Control, Part I,’’ 196–7.
113 Rodgers, ‘‘Industrial Water Pollution and the Refuse Act,’’ 761.
114 Adler, ‘‘Fables of the Cuyahoga,’’ 138.
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Part of the genius of the Clean Water Act, however, lies in its grant of
authority to the states and state common law litigants to go further and seek
protections that lie beyond the minimum requirements of federal law. Thus,
the Clean Water Act permits states and state courts to pitch in and fill regu-
latory voids wherever the act fails to address modern environmental concerns
or whenever EPA fails to adequately implement or enforce existing law. Such
gap-filling actions, unfortunately, are not common enough. It seems as if
many states would prefer not to vigorously enforce or implement even the
basic requirements of the Clean Water Act. It is fortunate, therefore, that the
basic federal floor requirements remain as part of a regulatory structure that
has, despite its flaws and occasional poor leadership, served the nation well
since 1972.
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13 Adaptive Environmental Federalism*

David E. Adelman and Kirsten H. Engel

INTRODUCTION

Environmental law is not neatly divided between the federal government and
the states. The federal government continues to involve itself in highly local-
ized issues with little clear connection to interstate environmental issues or a
manifest need for federal uniformity. At the same time, states and local gov-
ernments, especially recently, are not content to confine their attention to
issues of local concern but are developing policies on environmental issues of
national and even international importance. Nor do environmental issues
‘‘stay’’ in the control of any particular level of government but rather tend
to pass back and forth, much like the proverbial football, between different
levels of government.

The current system of environmental federalism is therefore a dynamic one
of overlapping federal and state jurisdiction. However, it is threatened by
federal legislation and Supreme Court rulings. A wave of preemptive legis-
lation has emerged from Congress in recent years. Numerous bills pending in
Congress, for example, would preempt state actions to reduce greenhouse gas
emissions (GHGs) that contribute to climate change.1 Similarly, following a
long line of cases in which the Supreme Court has preempted a variety of state
actions designed to protect the public, the Court recently (2004) preempted
state auto-pollution regulations, despite, at best, ambiguous statutory
language.2

* This chapter draws on and condenses arguments made in a longer article that will be pub-
lished in volume 92, issue 6, of the Minnesota Law Review.

1 H. Joseph Hebert, ‘‘Bill Would Block States on Auto Rules,’’ Washington Post, June 4,
2007, C1.

2
Engine Manufacturers’ Association v. South Coast Air Quality Management

District, 541 U.S. 246 (2004); Paul Teske, Regulation in the States (Washington,
D.C.: Brookings Institute Press, 2004), 11–12.
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Legal academics are similarly hostile to the dynamism of environmental
federalism because it runs contrary to the prevailing view that an optimal level
of government exists from which to set environmental policy. The orthodox
variant of this view, which we refer to as the ‘‘matching principle,’’ is premised
on the elementary economic theory that efficient regulation is possible only
when the regulating entity fully internalizes the costs and benefits of its
policies.3 A corollary of this principle is that exclusive regulatory authority
should reside at the level of government that roughly ‘‘matches’’ the geo-
graphic scope of the subject environmental problem. Hence regulation of
intrastate groundwater ought to be regulated by state and local governments,
whereas climate change should be addressed at the international level.

Our approach rejects the static matching principle for an adaptive model. We
start with the unremarkable observation that environmental problems are multi-
faceted. Sources of environmental harm may be the manifestation of numerous
failures, market as well as regulatory, that arise along numerous dimensions and
at different scales. The political initiative to address environmental problems will
also originate from more than one level of government based on a variety of
political, economic, and environmental factors, each differing from the other in
the mix of these variables. Moreover, whereas an idealized optimization problem
is akin to locating the peak of a single, isolated mountain, say Kilimanjaro,
environmental policies are set in a domain analogous to the Himalayas.4 As
we will show, rigid adherence to optimization premised on attempting to inter-
nalize all costs and benefits is counterproductive in such an environment, as it
increases risks of freezing policies in local maxima (dead ends) and is less
responsive to changing environmental and socioeconomic conditions.

Ecosystems, one of the best-known adaptive systems, are the exemplar for
this chapter. Successful ecosystems balance two seemingly incompatible
processes: (1) weeding out less-fit organisms, which in essence is a process of
biological optimization; and (2) maintenance of biological diversity, which,
though running in the opposite direction, is essential to long-term resilience
to unpredictable environmental change.5 The essence of an adaptive system is

3 Jonathan H. Adler, ‘‘Jurisdictional Mismatch in Environmental Federalism,’’ New York

University Environmental Law Journal 14, no. 1 (2005): 157; Henry Butler and Jonathan
R. Macey, ‘‘Externalities and the Matching Principle: The Case for Reallocating Environ-
mental Regulatory Authority,’’ Yale Law and Policy Review 14, no. 1 (1996): 23, 25; Daniel
C. Esty, ‘‘Revitalizing Environmental Federalism,’’ Michigan Law Review 95, no. 2 (1996):
587; Richard O. Zerbe, ‘‘Optimal Environmental Jurisdictions,’’ Ecology Law Quarterly

4, no. 1 (1974): 245.
4 Simon A. Levin, ‘‘Complex Adaptive Systems: Exploring the Known, the Unknown, and the

Unknowable,’’ Bulletin of the American Mathematics Society 40, no. 1 (2002): 11.
5 Ibid., 5–6.
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its operation on multiple geographical and temporal scales, such that environ-
mental conditions are aggregated at different levels and along different dimen-
sions. Species’ exposure to putatively the same environment is thus highly
variable, such that while some are buffered from disruptions, others are
extremely vulnerable to them, while still others benefit.6 This diversity of
experience exposes species to different selective influences and allows pockets
of them that might otherwise succumb to global competitive pressures to
survive, thereby maintaining biological diversity and safeguarding the long-
term adaptability of the ecosystem.

To avert any misperceptions, we want to renounce two of the more extreme
implications of our adaptive model. We do not believe that a single model can
account for all aspects of the federal system or, for that matter, the many legal
doctrines that it implicates. We do not intend for our use of adaptive systems
generally, and ecosystems in particular, to imply a normative messge.7 We will
argue instead that an adaptive model of federalism is well suited to the com-
plexity of the problems native to environmental policies. Nor do we believe
that an adaptive model captures everything worth saying about environmental
federalism. To the contrary, we accept that the matching principle has its
merits, particularly its generality and simplicity (although its accuracy is often
seriously wanting). Instead, we intend to show that an adaptive model is
superior to the matching principle as an organizing framework for environ-
mental federalism.

The question we seek to address in this chapter is whether the strategy
embodied in adaptive systems adds additional support to arguments for over-
lapping federal and state jurisdiction and against static attempts to carve out
separate state and federal regulatory roles. We are particularly interested in
what theories about complex adaptive systems have to say about the benefits of
a more dynamic federalism, as well as the appropriateness of an adaptive
approach to federalism in managing a highly complex and changing system
such as the natural environment and the human impacts upon it. We

6 Simon A. Levin, ‘‘The Problem of Pattern and Scale in Ecology,’’ Ecology 73, no. 6 (1992):
1945.

7 The multilevel structure of an adaptive model also mirrors the current system of environ-
mental federalism. But one must be careful not to take the analogy too far. Clearly, many
features of the federal system have no analogue in the natural world. Ecosystems, e.g., have
nothing akin to a national government that has hierarchical authority over its subdivisions, and
natural systems are not ‘‘designed’’ to achieve societal ideals, such as justice or economic
efficiency. As we will show, these differences do not diminish the value of an adaptive model –
its basic structure is uniquely suited to sustaining both a diverse range of environmental policy
options and processes for winnowing and refining them that a federal system would do well to
duplicate.
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conclude by applying the lessons of complex adaptive systems to the regula-
tion of emissions of GHGs that contribute to global climate change.

THE ENVIRONMENTAL FEDERALISM DEBATE

Environmental federalism scholarship is currently very much in flux. Two primary
schools of thought, which we will refer to as ‘‘classical’’ and ‘‘dynamic’’ federalism,
dominate the current debate. The classical school is largely defined by its commit-
ment to the matching principle as a means of selecting the level of government
that should regulate an environmental problem. The dynamic school prizes
governmental regulatory autonomy, the virtues of multiple regulatory approaches,
and the benefits of a dynamic give-and-take between regulatory officials across
different jurisdictions. Both conceptions are used as theoretical bases for revisions
to the cooperative federalism structure that currently characterizes much of U.S.
environmental laws. This section of the chapter provides an overview of each.

STATIC MODELS OF ENVIRONMENTAL FEDERALISM

Much of the modern scholarly debate over environmental federalism has focused
on seeking the proper allocation of regulatory authority between the states and the
federal government. Commentators have assumed implicitly that an optimal
regulatory jurisdiction for each environmental problem exists. Support for this
assumption is typically drawn from static economic models that scholars use as the
foundation for their arguments. Within the scholarly literature, a general con-
sensus exists that environmental problems that transcend state boundaries should
be addressed by the federal government, as this raises a classic instance of an
unaccounted-for externality in state decision making. Where scholars part com-
pany, however, is on the question of the optimal jurisdiction for the regulation of
purely intrastate environmental harms, such as localized groundwater contami-
nation, isolated contamination from solid waste sites, and any of the myriad
environmental harms that are unlikely to have measurable interstate effects.

Beginning with Professor Richard Stewart, many scholars have argued that
federal regulation is appropriate for certain intrastate environmental prob-
lems when state standards are likely to be suboptimally lax due either to
the influence of powerful interest groups, so-called public choice problems,
or competition between states for mobile industries that precipitates a ‘‘race-
to-the-bottom’’ in state standard setting.8 Although initially accepted as

8 Richard B. Stewart, ‘‘Pyramids of Sacrifice? Problems of Federalism in Mandating State
Implementations of National Environmental Policy,’’ Yale Law Journal 86, no. 6 (1977):
1210.
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dogma, both theories have come under close scrutiny, and some scholars now
claim that neither interstate competition nor public-choice dynamics support
a reversal of the traditional preference for state-level regulation.9

Other environmental federalism scholars take different tacks, but they too are
wedded to the view that an optimal regulatory jurisdiction exists for each envi-
ronmental problem. Professor Daniel Esty, for instance, argues that no single
jurisdiction should be presumed to be optimal for particular classes of environ-
mental problems. Instead, he claims that a careful case-by-case analysis must be
applied to each environmental problem, taking into account its particular
ecological or public health harms, its technical complexity, time lags, threshold
effects, and influence of specials interest groups on policy development.10 Esty
further recognizes that a seemingly simple environmental problem may have
multiple dimensions, some of which are best addressed at the national level and
others that favor local control. He argues that in such circumstances this will
call for dividing regulatory responsibility between different levels of government.
Esty’s ultimate goal, however, is to identify an ‘‘optimal fit’’ between the regu-
latory jurisdiction and these elements of environmental problems.

The classical school of environmental federalism provides a simple framework
that draws on standard economic metrics to determine the level of government at
which regulation should take place. This simplicity has proved to be superficial.
Scholars have unearthed a number of complicating theoretical and empirical
pitfalls, such as the importance of regulatory ‘‘races to the bottom’’ between states
that are hotly contested even among its adherents. Deeper problems lurk beyond
the debate within the classical framework. Most importantly, the classical school
ignores the benefits of concurrent jurisdiction by state and federal authorities, as
well as the characteristics of environmental problems that belie efforts to identify
the single ‘‘efficient’’ level of government from which to regulate.

DYNAMIC, INTERACTIVE, AND ‘‘POLYPHONIC’’ FEDERALISM

Against this backdrop, a new trend in federalism scholarship is emerging
that is alternatively named ‘‘empowerment federalism,’’11 ‘‘polyphonic

9 Adler, ‘‘Jurisdictional Mismatch,’’ 157; Butler and Macey, ‘‘Externalities and the Matching
Principle,’’ 25; Richard Revesz, ‘‘Rehabilitating Interstate Competition: Rethinking the ‘Race
to the Bottom’ Rationale for Federal Environmental Regulation,’’ New York University

Law Review 67, no. 6 (1992): 1238–42.
10 Esty, ‘‘Revitalizing Environmental Federalism,’’ 652. See also Daniel Esty, ‘‘Toward Optimal Envi-

ronmental Governance,’’ New York University Law Review 74, no. 6 (1999): 1495, 1554–6.
11 Erwin Chemerinsky, ‘‘Empowering States When It Matters: A Different Approach to Preemp-

tion,’’ Brooklyn Law Review 69, no. 4 (2004): 1313; Erwin Chemerinsky, ‘‘Empowering
States: The Need to Limit Federal Preemption,’’ Pepperdine Law Review 33, no. 1 (2005): 69.
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federalism,’’12 ‘‘interactive federalism,’’13 ‘‘dynamic federalism,’’14 ‘‘contextual
federalism,’’15 and even ‘‘vertical regulatory competition.16 This school of
thought rejects the matching principle, that is, efforts to identify areas of
authority in which states are sovereign and safe from federal interference,
and it instead embraces the existing overlap between state and federal juris-
diction.17 One of our goals in this essay is to integrate the insights of this new
scholarship into the environmental federalism debate, albeit with the further
support provided by insights from research on adaptive systems.

These scholars argue that important values are advanced through the
dynamic interaction between courts and policy makers at the state and the
federal levels. Robert Schapiro, for example, argues that dynamic federalism
supports the values of plurality, dialogue, and redundancy over the dualist
values of choice, self-governance, and the prevention of tyranny.18 To this list,
other scholars have added the benefits that flow from greater regulatory com-
petition, policy innovation, and resistance to monopolization and interest
group capture.19 Scholars of dynamic federalism argue against any sort of
presumption in favor of the exclusive or primary regulatory jurisdiction of
any particular level of government with respect to particular issues. Some
scholars argue that any matter should be presumptively within the authority
of both the federal and state governments.20

Scholars arguing for a dynamic conception of federalism typically do not
focus on specific fields of law, and no central framework currently exists that
links the various theories and approaches together. A few scholars, however,
have used a dynamic model of federalism as a framework for examining and
reassessing current modes of environmental regulation. For instance, Profes-
sor William Buzbee has long argued that a dynamic interplay exists between

12 Robert A. Schapiro, ‘‘Polyphonic Federalism: State Constitutions in the Federal Courts,’’
California Law Review 87, no. 6 (1999): 1411–13; Robert A. Schapiro, ‘‘Toward a Theory
of Interactive Federalism,’’ Iowa Law Review 91, no. 2 (2005): 250 (hereinafter ‘‘Interactive
Federalism’’).

13 Robert A. Schapiro, ‘‘Justice Stevens’ Theory of Interactive Federalism,’’ Fordham Law

Review 74, no. 4 (2006): 2133.
14 Renee M. Jones, ‘‘Dynamic Federalism: Competition, Cooperation and Securities Enforce-

ment,’’ Connecticut Insurance Law Journal 11, no. 1 (2004): 107.
15 William Buzbee, ‘‘Contextual Environmental Federalism,’’ New York University

Environmental Law Journal 14, no. 1 (2005): 120–1.
16 Ibid., 122.
17 Schapiro, ‘‘Interactive Federalism,’’ 246.
18 Ibid., 288.
19 Chemerinsky, ‘‘Empowering States,’’ 74.
20 Schapiro, ‘‘Interactive Federalism,’’ 296.
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state and federal regulatory efforts, and that these interactions have been
crucial to innovations in environmental regulation throughout the country.21

One of the important dynamics that Buzbee highlights is the opportunities
for state government officials to make a name for themselves by promoting
and implementing aggressive environmental regulatory initiatives when the
federal government fails to act. He provides an elegant illustration of this by
drawing on regulatory developments with so-called brownfield sites, which are
contaminated industrial sites abandoned in urban areas. Through this exam-
ple, Buzbee exposes the shifts between federal and state innovations and the
important synergies that emerge from this back-and-forth dynamic. Buzbee
touts the virtues of overlapping jurisdiction in facilitating knowledge transfer
and learning, counteracting pressures to succumb to the race-to-the-bottom,
and enhancing citizen enforcement through multiple fora.22

Complementing Buzbee’s work, Kirsten Engel, one of the co-authors of this
chapter, and Scott Saleska emphasize the power of regulation at one level of
government to prompt regulation at another.23 The benefit of this ‘‘domino
effect,’’ they argue, is that regulation stalled at one level of government, may
be ripe for action at a different level of government where the political envi-
ronment is more favorable.24 Others scholars have advocated a more radical
departure from the classic model. They focus on the institutional impedi-
ments, at both the state and federal levels, to effective environmental regu-
lation, arguing that current institutional models delimited by traditional
jurisdictional boundaries are ineffective. Jody Freeman and Daniel Farber,
in particular, contend that efficient, more responsive environmental regula-
tion is dependent on overcoming cross-agency coordination problems at all
levels of government.25 They argue that the complexity and uniqueness of
many environmental problems demands flexible institutional frameworks that
can be tailored to a specific problem.26

The rising influence of dynamic federalism suggests that federalism theory
as a whole is moving away from the presumptions of the classical matching
principle that have dominated much of the debate over environmental fed-
eralism. Rather than searching for the optimal level of government, scholars

21 Buzbee, ‘‘Contextual Environmental Federalism,’’ 115–16.
22 Ibid., 122–6; William Buzbee, ‘‘Recognizing the Regulatory Commons: A Theory of Regula-

tory Gaps,’’ Iowa Law Review 89, no. 1 (2003): 1.
23 Kirsten H. Engel and Scott R. Saleska, ‘‘Subglobal Regulation of the Global Commons: The

Case of Climate Change,’’ Ecology Law Quarterly 32, no. 1 (2005): 183.
24 Teske, Regulation in the States, 16–17.
25 Jody Freeman and Daniel A. Farber, ‘‘Modular Environmental Regulation,’’ Duke Law

Journal 54, no. 2 (2005): 809.
26 Ibid., 799.
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are emphasizing the benefits of simultaneous federal and state jurisdiction
over the same problem. Although the redundancy inherent in such an
approach appears inefficient from the perspective of classical economic
theory, dynamic federalism maintains that such apparent inefficiencies are
more than offset by increased innovation, dialogue, and a ‘‘safety net’’
approach to regulation.27

DEVELOPING AN ADAPTIVE FRAMEWORK

FOR ENVIRONMENTAL FEDERALISM

We use the term complex adaptive system descriptively and normatively in this
chapter. It is used descriptively as a model of complex environmental systems,
particularly ecosystems, and it is used normatively as a framework for under-
standing environmental federalism. We argue further that it provides compel-
ling support for a dynamic conception of federalism.

A complex adaptive system, in its simplest formulation, is one that evolves
through a combination of optimizing processes and randomized trial and
error. As such, it is shaped by exogenous factors, which provide the boundary
conditions for optimization, and endogenous path-dependent processes. For
example, whereas competition over limited legislative and administrative
resources culls potential environmental policies, ecosystem optimization is
driven by the competitive pressures of natural selection. However, because
optimization is imperfect – global optima are lost in a vast range of peaks –
optimization is local and relative, not absolute.28 Processes of randomizing
and trial and error provide mechanisms for a system to avoid becoming stuck
on a local maxima and hence vulnerable to dramatic exogenous change.

Diversity, the counterpoint of strict optimization, is the end result of such
trial-and-error processes. For ecosystems, genetic diversity within a species and
maintenance of a diverse range of species ensure adaptability, as they provide
a storehouse of genetic traits and species that may be well adapted to subse-
quent changes in environmental conditions.29 In the face of the winnowing
effects of natural selection, diversity is maintained by localized disturbances

27 For an application of the emerging ideas of dynamic federalism to environmental law gen-
erally, see Kirsten H. Engel, ‘‘Who’s Afraid of Overlapping State and Federal Jurisdiction?
Harnessing the Benefits of Dynamic Federalism in Environmental Law,’’ Emory Law Jour-

nal 56, no. 1 (2006): 159.
28 Simon Levin, Fragile Dominion: Complexity and the Commons (Reading, MA: Perseus

Books, 1999), 68.
29 Stuart Kauffman and Simon Levin, ‘‘Towards a General Theory of Adaptive Walks on Rugged

Landscapes,’’ Journal of Theoretical Biology 128, no. 1 (1987): 15; Sewel Wright,
‘‘Evolution in Mendelian Populations,’’ Genetics 16, no. 1 (1931): 97–9.
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(e.g., fires, storms) and the heterogeneity of ecosystems at small scales.30

Functional redundancy is a byproduct of this diversity and a general charac-
teristic of complex adaptive systems that buffers them from the inevitable
losses of individual components.

The defining characteristics of adaptive systems – optimization, diversity,
and redundancy – contrast those of standard optimization-focused economic
analysis. An adaptive model of environmental federalism is one that embraces
optimization but acknowledges its limitations in a world that is far too com-
plex and changeable for global optimization to be either attained or main-
tained. A corollary of these constraints is that optimization and resiliency are
often in tension. To the extent that a system is optimized to a specific set of
conditions, it may be less adaptable to changed circumstances, and the more
dramatic the changes, the less adaptable it will be. The challenge is to main-
tain a process of optimization, which leads to specialization and efficiencies,
while cultivating a diversity of backup options in the wings.

We believe that the dialectic between optimizing and diversifying forces
embodied in complex adaptive systems is essential to effective environmental
policy making, which is subject to similar complexity and natural variability.
Using ecosystems as an exemplar, this section of the chapter explains how
complex adaptive systems provide a powerful model for environmental
federalism. The section begins by describing complex adaptive systems
and then examines how their basic features are already reflected in en-
vironmental federalism and how they can be enhanced to strengthen U.S.
environmental law.

PRIMER ON COMPLEX ADAPTIVE SYSTEMS

Complex adaptive systems are products of historical contingency and external
constraints. They are partly driven by deterministic processes and partly by the
product of contingent events. The hybrid nature of complex adaptive systems
is a central reason that their behavior, particularly at small scales, is so unpre-
dictable. The other feature that makes their behavior complex is that their
dynamics span a very broad range of scales, whether spatial, temporal, or
functional.31 This multilevel structure of complex adaptive systems is essential
to their ability to balance optimizing and diversifying processes.

A forest ecosystem, because it is so familiar, provides an accessible example
from which to understand the basic elements of complex adaptive systems.

30 John Holland, Hidden Order: How Adaptation Builds Complexity (Reading, MA:
Addison-Wesley, 1995).

31 Levin, ‘‘Complex Adaptive Systems,’’ 1944.
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Forests evolve at multiple spatial and temporal scales, ranging from tiny
microbial communities to massive, long-lived trees. Food webs and interac-
tions between species connect the different levels of an ecosystem. However,
although species interactions are horizontal and vertical, any given species
will interact strongly with only a few other species and therefore is not subject
to global competition for resources; they reside instead in ecological niches.
Species also exist in stable functional groups that provide a variety of services
(e.g., nitrogen fixation), and this specialization and redundancy is essential to
the modularity of ecosystems that enhances their resiliency.

Forest ecosystems also follow a successional process that is driven by natural
selection.32 If natural selection dictated ecosystem dynamics entirely, it would
cause a steady loss of species diversity and ultimate domination by the most
competitive species.33 Two factors mitigate the denuding effects of natural
selection: (1) the existence of ecological niches at small scales, such as micro-
climates or processes by which species avoid the extremes of a given environ-
ment (e.g., dormancy), and (2) regular periods of localized ecological
disruption, such as fires, storms, and droughts, that effectively restart the
successional process in discrete areas.

Disturbance and small-scale niches are essential to the maintenance of
diversity. As one commentator has explained, far from being monolithic:

[Forests are] a tapestry of patches in different stages of succession, and hence
a tapestry of diversity. The small local disturbances not only maintain the
character of the system by maintaining the species that are early colonists but
poor competitors; they also maintain the resiliency of the system, preserving
the opportunistic species that thrive under the conditions accompanying the
unpredictable but inevitable environmental changes that occur at broader
spatial scales, such as massive wind throws or fire.34

The variety of environmental conditions creates positive feedbacks that
enhance diversity further, as species’ interactions, whether antagonistic or
cooperative, alter the environmental conditions experienced by other species.
In this way, evolutionary changes within and among species feed back into

32 ‘‘A forest is a complex of species, some adapted to the slow growth and eventual dominance of
the canopy, others adapted to rapid exploitation of the temporary gaps that form. . . . As the
forest develops, light availability in the understory diminishes, and these species are replaced
in succession by those that make their living not by opportunism but by their ability to grow
under low-light conditions and that hence will prosper in a highly competitive environment.’’
Levin, Fragile Dominion, 50.

33 Ibid., 159.
34 Ibid., 88.
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evolutionary processes and act as a basis for further adaptive changes that
enhance diversity.

Using these types of mechanisms, complex adaptive systems embody a
strategy similar to that of a balanced investment portfolio. They sacrifice
short-term growth potential that is pure optimization for the more stable
dynamics and diminished risk of catastrophic loss provided by diversification.
Human-dominated environments aside, the beauty of an ecosystem, and
complex adaptive systems generally, is that this diversity emerges as a byprod-
uct of their inherent heterogeneity and temporal variability. Paradoxically, it is
the ‘‘certainty of local uncertainty’’ that maintains diversity and ensures adapt-
ability.35 In opposition, natural selection provides the directive component of
adaptive change by culling the diversity of genetic resources through a process
of ‘‘tight reward and punishment loops’’ operating at the individual-species
level; as such, natural selection is essentially a grassroots enterprise.36

THE VIRTUES OF AN ADAPTIVE MODEL

Environmental policy making must contend with problems that are complex
and unpredictable. To anyone remotely familiar with environmental law and
policy, this is stating the obvious. It is nevertheless an important point for us to
make up front, as the discussion that follows is premised on it. A central tenet
of our argument is that an adaptive model, which is designed to manage
unpredictable change, is better suited to the complexities of environmen-
tal policy making than the matching principle, which assumes many of
them away.

Given the complexity and variability of environmental problems, the num-
ber of potential regulatory options inevitably will be overwhelming, and only
limited grounds will exist for discriminating among them. Our rejection of the
matching principle in favor of an adaptive model thus turns on two variants of
this basic problem: (1) the difficulty of identifying the efficient (i.e., optimal)
regulatory approach, and (2) the undefined scale of most environmental
problems. We discuss both in turn as they apply to the matching principle
and then examine how the structure of an adaptive model mitigates them and
effectively manages unpredictable change.

One need only consider a sampling of environmental problems to appre-
ciate their intricacies. Prairie potholes, which are depressional wetlands found
in the Upper Midwest, function as critical watering holes for migratory birds

35 Simon Levin and Robert T. Paine, ‘‘Disturbance, Patch Formation, and Community Struc-
ture,’’ Proceedings of the National Academy of Sciences 71, no. 7 (1974): 2744–5.

36 Levin, Fragile Dominion, 156, 203.
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and protect against local flooding. Thus, although geographically localized,
their biological importance is national if not international in scope.37 Sim-
ilarly, mercury emissions from coal-fired power plants have local and global
impacts. Mercury is emitted in two reactive states.38 One is of only local
significance because it quickly precipitates from the atmosphere. The other
persists in the atmosphere and is a major contributor to rising mercury levels
in ocean mammals globally. In both of these examples, the problem does not
exist on a single geographical or even temporal scale but on multiple scales
simultaneously.

These technical challenges have both natural and human dimensions. The
complexity of natural systems is by now well known, and the examples of
misdirected federal and state programs abound. For instance, government
officials for many years believed that a strict regime of fire suppression would
protect forests.39 It took decades for foresters to appreciate the important role
that fire plays in maintaining the biological diversity and resilience of forest
ecosystems and for them to alter their policies.40 Analogous stories could be
told about the environmental effects of intensive agriculture, the dynamics of
groundwater and surface-water management, and the many challenges of
assessing the risks of industrial pollutants. In all of these cases, the phenomena
are complex, the data are scarce, and the understanding is thin.

Environmental problems, because of their complexity and variability, do
not lend themselves to standard optimization methods. Whereas an idealized
optimization problem is akin to locating the peak of a single isolated moun-
tain, environmental policies are set in a domain analogous to the Himalayas,
where the number of peaks (potential optima) is so large that it would be
impossible to explore all of them to identify the highest one. The complexity
of ecosystem management exemplifies this point, but many other environ-
mental problems ranging from pollution control, to land use, to waste man-
agement raise issues of similar difficulty. It is therefore implausible that a
single government entity, including the federal government, could identify
the efficient regulatory solution, and although the probability of success
improves with multiple, independent state regulators, success is far from
guaranteed even then.

37 U.S. Environmental Protection Agency, ‘‘Prairie Potholes,’’ accessed October 12, 2007, http://
www.epa.gov/owow/wetlands/types/pothole.html.

38 Lisa Heinzerling and Rena I. Steinzor, ‘‘A Perfect Storm: Mercury and the Bush Administra-
tion,’’ Environmental Law Reporter 34, no. 6 (2004): 10303–5.

39 George Busenberg, ‘‘Wildfire Management in the United States: The Evolution of a Policy
Failure,’’ Review of Policy Research 21, no. 1 (2004): 146–8.

40 Ibid.
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Our second objection challenges the assumption implicit in the matching
principle that eliminating all, or even most, externalities is possible. One of
the basic features of ecosystems, for example, is that they operate on multiple
spatial, organizational, and temporal scales. A single forest ecosystem will
contain tiny microbial species with brief lives and small territories, large
mammals with moderate life spans and large territories, and trees with very
long lives and modest but sizable territories. Moreover, specific environments
or species may have impacts that extend beyond state or national jurisdictions.
As mentioned in the preceding text, prairie potholes appear to be purely local
in their extent, but their importance transcends local, state, and national
boundaries because of their importance to migratory birds.41

The matching principle fails because no systematic way exists to bound
most environmental problems and thus to ensure that all of the costs and
benefits are internalized by the regulating entity. Static economic models
work because their predictions can be updated and refined according to a
predetermined scale of the problem. Economists, for example, make useful
predictions about U.S. market trends in part because they understand the
different scales of the system. This knowledge bounds their use of the models –
they would never put much faith in predictions about an individual stock over
the next six months or about the U.S. market in ten years. In both cases, the
time variance of the system nullifies the reliability of the model over the time
scales of these predictions. Although such limits do not invalidate economic
models – no model is accurate under all conditions – they do significantly
circumscribe when and how they can be used.

ADAPTIVE FEDERALISM AND THE DEBATE OVER

ENVIRONMENTAL FEDERALISM

The adaptive model of federalism we advocate is a variant of dynamic feder-
alism and, as such, rejects the pure optimizing principle of the classical
school. It goes beyond current scholarship on dynamic federalism, though,
insofar as it provides a robust theoretical framework for dynamic federalism.
Adaptive federalism differs further in its structural focus on managing com-
plex, time-variant problems that are characteristic of environmental policy.

41 This position should not be read as the stale platitude that everything is linked together in
nature. That view is an overstatement, if not a mischaracterization, of how natural systems are
interconnected. Our point is that individual components of natural systems are linked across a
very broad range of scales, although, as one would expect, the larger the spatial scale the fewer
and weaker the connections.
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This subpart sketches these distinctions to clarify the unique virtues of adap-
tive federalism.

Like its dynamic counterparts, adaptive federalism rejects the exclusive focus
of the matching principle on optimization. It recognizes that static optimizing
strategies, on their own, are a prescription for the turgid policy making that is
prey to the complexities of environmental problems. Rather than engaging in
the charade of identifying the one putatively ‘‘efficient’’ level of government for
environmental policy making, an adaptive model is structurally designed to
contend with unpredictable change and informational uncertainty. The phi-
losophies of the two approaches could not be more different – one is premised
on stable equilibrium conditions and rigid control; the other seeks to exploit
disruptive change as a source of resilience and adaptability.

The basic elements of an adaptive model – fragmented operation on multiple
scales – are clearly evident in the multilevel jurisdictional structure of the federal
system. The overlapping federal-state regulatory authority of dynamic federalism
follows naturally from this arrangement. Similarly, the existence of multiple
jurisdictions at a variety of geographic scales mirrors the fragmented structure
of adaptive systems that is essential to maintaining diversity. Adaptive federalism
simultaneously sustains competitive legislative and administrative processes that
promote the refinement of policies (including ones consistent with static, full-
cost internalization) and processes that produce a diverse range of policy options.

Adaptive federalism, if accepted, would support and enhance the dynamic,
multijurisdictional elements of the current system of environmental federal-
ism. As we have seen, this approach is incompatible with the single-level
framework dictated by the classical matching principle. For putatively local
issues, such as those related to drinking-water standards or land use, an adap-
tive model would allow for a significant federal role. Conversely, for putatively
national (or international) issues, such as biodiversity or climate change, it
would encourage state and local policy innovation.

The multilevel approach of adaptive (and dynamic) federalism is not cost-
less. Uniformity, accountability, and finality are all sacrificed to some degree
by allowing multiple jurisdictions to address environmental problems simulta-
neously. However, in many, if not most, areas of environmental regulation,
uniformity is as much a problem as it is a virtue. One need only consider
widespread calls from regulated industries for ‘‘flexible’’ standards, such as
those found in market-based regulations, and the vehement opposition to
command-and-control regimes.42 Finality, which is often in opposition to

42 Tom Arrandale, ‘‘The Pollution Puzzle: The Federal Government Isn’t Solving It. States Are
Giving It a Shot,’’ Governing (August 2002): 23.
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adaptability, is also a double-edged sword in constantly changing natural,
technological, and commercial environments that otherwise would create at
least the possibility of new information and beneficial policy experimentation.

Public accountability (i.e., unambiguous and transparent decision-making
authority and responsibility for government action) is possibly the most trou-
blesome of these factors. Yet in practice there are important factors that
mitigate against public confusion. Legislative action is challenging at any
level of government, and there are always more legislative opportunities than
time permits. Typically, when legislators make the effort to pass a law –
particularly when it is public spirited, as opposed to narrow, interest-group
driven – legislators want to get credit for it to establish or strengthen their
reputations.43 This motive is clearly evident in the recent spate of climate
change initiatives at the state and local government levels, and it is certainly
true of environmental legislation at the federal level.44 Further, it is not as
though the matching principle is a model of clarity for public accountability.
Dan Esty’s multifaceted, disaggregated approach, for instance, anticipates
intricate intergovernmental arrangements that, at least in the abstract, raise
precisely the same problems with accountability.

Adaptive federalism also differs in important respects from current concep-
tions of dynamic federalism set forth by Robert Schapiro, Erwin Chemerin-
sky, and others. Dynamic federalism is premised on empowering states, that is,
treating them as coequal with the federal government and then letting them
‘‘battle it out’’ when the policy preferences of the two levels of government
conflict. Thus, rather than avoiding conflict by preserving enclaves of exclu-
sive state jurisdiction (the approach of the out-dated dualism approach),
dynamic federalism embraces it. States gain autonomy but must win battles
over policy on the merits. By contrast, adaptive federalism emphasizes the
critical role that a multijurisdictional framework of government plays in
allowing policy diversification and optimization to coexist.

IMPLICATIONS OF AN ADAPTIVE MODEL

FOR ENVIRONMENTAL FEDERALISM

This section draws on our adaptive framework to ground several policy
recommendations for sustaining overlapping state and federal jurisdiction.

43 Buzbee, ‘‘Contextual Federalism,’’ 126; E. Donald Elliott et al., ‘‘Toward a Theory of Statutory
Evolution: The Federalization of Environmental Law,’’ Journal of Law, Economics and

Organizations 1, no. 2 (1985): 327.
44 Denise Scheberle, ‘‘The Evolving Matrix of Environmental Federalism and Intergovernmen-

tal Relationships,’’ Publius (Winter 2005): 77.
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We begin by describing and defending our policy proposals and then
drawing on specific initiatives related to climate change. We examine the
implications of our recommendations and, more generally, of a dynamic
system of overlapping state and federal jurisdiction for environmental policy.

THE ASYMMETRY OF FEDERAL PREEMPTION

The authority of the federal government, particularly its supremacy power,
introduces a critical asymmetry between federal and state governments, as
well as a fundamental difference between the federal system and an adaptive
model. Adaptive systems do not have anything equivalent to a hierarchy of
institutional powers. Different aggregate levels of an ecosystem, for example,
may be connected, but their interactions are not hierarchical in the sense that
large-scale divisions can dictate the functions of smaller ones. Similarly, com-
petition occurs between species, not at higher levels of organization, and
fitness is solely a species’ attribute.

Institutional hierarchy is unique to human systems of governance, but it
has been embraced only reluctantly. Traditional theories of federalism are
premised on limiting the role of the federal government and thus expect
federal assertions of regulatory power to be justified.45 In modern environ-
mental law, federal regulation is premised on several standard grounds,
including the need for uniform regulations for interstate commerce, the
economies of scale that come with federal-level regulation, and the distorting
effects of externalities on state laws.46 Thus, unlike natural adaptive systems,
which emerge from the ground up, humans have the temerity to assert control
from the top down.

The implications of this distinctive federal authority are severalfold.
First, the federal government can function as an agent of innovation, identi-
fying new solutions derived at the state level and either mandating them or
simply communicating them to other states. Second, the federal government
enhances the complexity and dynamic qualities of government. Third,
because the very power of the federal government renders it an attractive
forum for interest groups, it poses a danger to the diversity of the federal
system if wielding that power too aggressively. We believe that balancing these
factors calls not for the devolution of policy making, nor its elevation, but
rather for a more selective use of the federal government’s power of regulatory
preemption.

45 Schapiro, ‘‘Interactive Federalism,’’ 257–8.
46 Stewart, ‘‘Pyramids of Sacrifice?’’ 1215.
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THE DISTINCTIVE BENEFITS OF FEDERAL

REGULATORY AUTHORITY

An important virtue of the federal government is its capacity to facilitate the
spread of regulatory innovations.47 The value of innovation is one of the oldest
justifications for a federalist system, encouraging, as it does, the role of states as
‘‘laboratories of democracy.’’ However, even if most innovations originate at
lower levels of government, the federal government is uniquely positioned to
disseminate them. The capacity of the federal government to do so far out-
strips that of the states by virtue of its unique relationship with each state, as
well as the status of the national government as the top regulator. Although
regulators in Maine may communicate only rarely with those in Oregon about
water-quality issues, they will interact regularly with federal regulators. This
hub-and-spokes network facilitates the transfer of innovations in Maine to
Oregon, either on the strength of the federal Environmental Protection
Agency’s (EPA’s) suggestion, or mandate, or simply through more effective
knowledge transfer.

These points do not denigrate the traditional justifications for federal reg-
ulation that have animated debate over environmental federalism. The bene-
fits of regulatory uniformity, the race-to-the-bottom rationale, and the possible
disparity in public-choice dynamics between legislative processes at the state
and federal levels are all important. The hierarchy inherent in the federal
system thus clearly has its place. Yet, as the Framers understood from the
outset, it poses many risks as well. From the standpoint of adaptive systems
and traditional theories of federalism, the most obvious one is the dramatic
loss in diversity that can result from preemptive federal regulation. This
loss may be a direct result of a strict standard or may arise more subtly from
the highly aggregated level at which federal regulators view environmental
problems.

THE MERITS OF OVERLAPPING FEDERAL

AND STATE JURISDICTION

The structure of adaptive systems exposes the tradeoffs implicit in limiting
policy development to a narrow range of government actors. Further, as

47 Brian J. Gerber and Paul Teske, ‘‘Regulatory Policymaking in the American States: A Review
of Theories and Evidence,’’ Policy Research Quarterly 53, no. 3 (2000): 870–1; Susan
Welch and Kay Thompson, ‘‘The Impact of Federal Incentives on State Policy Innovation,’’
Social Science Quarterly 61, no. 2 (1980): 715–16.
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discussed in the preceding section, the federal government has a unique role
in the federal system. We thus reject the opposing calls for devolution to the
states as well as for enhanced federal regulatory authority.

If policy making is limited to lower levels of government, one not only risks
policy-maker myopia, but also such lower-level policy makers may be over-
whelmed by the greater inherent levels of uncertainty. Because variability de-
creases with scale, one of the great virtues of a broad regulatory perspective is the
increased stability that follows from evaluating problems at an aggregate level.

Conversely, limiting regulation to the federal level washes out the diversity
of local environmental, political, and economic conditions that produce
unique sets of selective pressures for environmental regulation. It comes as
no surprise to anyone that progressive environmental policies have repeatedly
emerged from California, and that these initiatives are driven by a combina-
tion of environmental, political, and socioeconomic factors. Further, a defin-
ing characteristic of adaptive systems and ecosystems, in particular, is the
variation in competition for resources that occurs over time and space. With-
out this variability, much of the diversity in an ecosystem would be lost to
natural selection – the fittest species would win out in the absence of localized
disturbances and ecological niches.

Limiting environmental policy making to the federal government through
the doctrine of preemption undermines this essential dynamic. Moreover,
public-choice theory predicts which interest groups are likely to prevail. Con-
centrated industry interest groups negatively impacted by environmental reg-
ulation will have a competitive advantage over the diffuse, poorly organized
public threatened by regulatory inaction.48

The benefits of greater predictive stability and full cost internalization that
come with elevating an issue to the federal level sacrifice other factors as well.
One of the great strengths of natural selection is that by operating at a small
scale, the feedbacks between the benefits and costs of individual variation are
relatively strong and swift, in part because individual species are inherently
more vulnerable than ecosystems collectively. These tight feedbacks are essen-
tial to adaptive change, as buffering mechanisms, by their very nature, dimin-
ish sensitivity to exogenous pressures.49 Accordingly, although aggregation

48 Disagreement exists over whether this imbalance in lobbying power is greater or lesser at the
federal versus the state level. Revesz, ‘‘Rehabilitating Interstate Competition,’’ 1238–42; Wil-
liam Buzbee, ‘‘Brownfields, Environmental Federalism, and Institutional Determinism,’’
William and Mary Environmental Law and Policy Review 21, no. 1 (1997): 44–6. We
believe that these differences are typically overwhelmed by the broad variance that exists in
political, socioeconomic, and environmental conditions across the states (e.g., California vs.
Oklahoma) and between the state and federal levels of government.

49 Levin, Fragile Dominion, 203.
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promotes stability and resiliency, it increases the inertia of a system and its
ability to respond to changing environmental conditions. The slow progress of
environmental regulation at the federal and international levels owes a great
deal to the more abstract and diffuse nature of environmental problems that
come with addressing them at a higher level of government.

THE UNIQUE THREAT OF FEDERAL PREEMPTION

TO ADAPTIVE FEDERALISM

Preemptive federal authority threatens the dynamism of a healthy system of
overlapping jurisdiction. If policy making is allowed to gravitate to the federal
level to the exclusion of the states, it risks triggering powerful feedback
effects.50 Such a shift would increase the attractiveness of the federal govern-
ment for lobbying efforts, intensifying competition, and further marginalizing
less-powerful interest groups. These effects would in turn encourage powerful
interests to direct more resources to lobbying at the federal level and to
elevating more issues. Moreover, as noted in the preceding text, because
business interests are substantially fitter at playing this game, they will benefit
disproportionately from such feedbacks.

These dynamics suggest that federal preemption ought to be disfavored by
the courts and only selectively used in federal environmental statutes. How-
ever, because the overarching goal of an adaptive system is enabling optimiz-
ing and diversifying processes to coexist, this presumption cannot be applied
woodenly. Clearly, where a proliferating polyglot of state-level regulations
becomes enormously disruptive to the economy, federal preemption may
be warranted.

By the same token, though, one must be careful not to presume that state-
level regulation is immune to public-choice problems or that the federal
government is incapable of acting in the interests of the general public. In
particular, federal floors on environmental regulations are inconsistent with
the standard public-choice scenario, while still affording states significant
freedom to develop innovative policies and ensuring minimum levels of pub-
lic protection. The same cannot be said of federal ceilings, which – although
admittedly flexible – pose a much greater risk that concentrated interest
groups will use their power at the federal level to stifle potentially innovative
policy making at the state level.

50 Roderick M. Hills Jr., ‘‘Against Preemption: How Federalism Can Improve the National
Legislative Process,’’ University of Michigan Law, Public law Working Paper No. 27 (2003),
accessed October 12, 2007, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=41200.
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Judgments about the proper balance between federal and state regulation
will clearly span a continuum, and difficult cases will exist on the margins. As
a general matter, though, efforts to identify the optimal level of government
for environmental regulation are misconceived. Our findings suggest further
that federal preemption should be used sparingly, and that exclusive federal
control of environmental regulation should be reserved for exceptional
circumstances.

CLIMATE CHANGE CASE STUDY

Regulatory efforts to mitigate global climate change illustrate the virtues of
adaptive federalism. Because climate change is caused, in part, by human-
induced GHG emissions from around the globe, climate change is widely
regarded as the textbook example of a global common problem that is best
addressed at the national and international levels.51 According to this view,
unilateral regulation of GHGs is unlikely, as the jurisdiction risks losing large-
scale GHG-emitting industries to other jurisdictions that do not regulate
them, along with the jobs and other economic benefits that accompany these
industries (the so-called leakage problem).52

The Bush administration’s policies on global warming reflect this theory.
The United States is neither a signatory of the Kyoto Protocol, the only
international agreement that requires binding emissions reductions from sour-
ces of GHGs nor has it established national emissions standards for GHG
sources.53 Yet, despite federal intransigence, state and local governments have
become quite active in this area. For example, California is leading the way by
enacting a cap on the state’s carbon dioxide emissions54 and mandating
vehicle GHG emission limits.55 Other states, especially in the northeastern
United States, have also been active on climate-change mitigation with per-
haps the most significant action being the creation of the Regional Green-
house Gas Initiative, which when fully implemented, will consist of a cap and

51 Roger W. Findley et al., Cases and Materials on Environmental Law (St. Paul, MN:
Thomson/West, 2006), 47.

52 Robert Stavins, ‘‘Policy Instruments for Climate Change: How Can National Governments
Address a Global Problem?’’ University of Chicago Legal Forum no. 1 (1997): 293;
Daniel C. Esty, ‘‘Toward Optimal Environmental Governance,’’ New York University

Law Review 74, no. 6 (1999): 1555.
53 Kyoto Protocol to the United Nations Framework Convention on Climate Change, Kyoto,

Japan, December 11, 1997, accessed October 12, 2007, http://www.unfccc.int.
54 Global Warming Solutions Act of 2006, California Assembly Bill 32.
55 California Assembly Bill 1493, California Health and Safety Code § 43018.5.
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trade program covering GHG emissions from the electric utilities located in
eight states.56

These developments are difficult to square with standard economic reason-
ing. Of all the levels of government that might address global climate change,
state and local governments ought to be the least likely to take the lead. The
prospects of leakage for them are the greatest, as the smaller the jurisdiction
the less political and market muscle it has and presumably the more alter-
native locations exist. Further, efforts by small jurisdictions to combat a global
problem such as climate change are analogous to an ant battling an elephant –
the potential benefits hardly seem worth the effort. This apparent anomaly
makes global climate change an ideal case for exploring the benefits of a multi-
jurisdictional, adaptive response to complex environmental problems.

The multilevel model exemplified by adaptive systems provides an alter-
native framework for explaining recent regulatory trends. In adaptive systems,
competition occurs at multiple levels and, by virtue of this, under a broad
range of conditions. As we have seen, it is the diversity of contexts that sustains
diversity of kinds. In the realm of environmental law, the diverse range of
socioeconomic, political, and environmental conditions found in different
jurisdictions is a critical, and often undervalued, source of innovative policy
development. For example, some jurisdictions are much more vulnerable to
the potential impacts of climate change (e.g., coastal jurisdictions, the desert
southwest) and may have far less to lose economically, either because they are
a large enough players, such as is the case with California, or their industrial
base would be only indirectly affected by regulation or might even benefit
from it. Alternatively, the political leanings of a jurisdiction may place a high
value on environmental protection and be less concerned about a strict cost-
benefit rational for setting environmental policies.57

Even a cursory review of climate-change initiatives at the state and local
levels bears out this basic insight. For example, twenty-eight states and the
District of Columbia currently require energy suppliers’ portfolios to contain
a certain percentage of renewable power.58 These policies have a simple
economic rationale that defies the leakage problem raised by economists.

56 Regional Greenhouse Gas Initiative, accessed October 12, 2007, http://www.rggi.org/
index.htm.

57 Kirsten Engel, ‘‘State and Local Climate Change Initiatives: What Is Motivating State and
Local Governments to Address a Global Problem and What Does This Say about Federalism
and Environmental Law?’’ Urban Lawyer 38, no. 4 (2006): 1015; Kirsten H. Engel and Barak
Y. Orbach, ‘‘Micro-Motives and State and Local Climate Change Initiatives,’’ Harvard Law

and Policy Review 2 (2008): 119.
58 Pew Center for Global Climate Change, accessed May 20, 2008, http://www.pewclimate.org/

what_s_being_done/in_the_states/ (updated May 2, 2008).
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Renewable energy is generally more job-intensive than conventional energy
sources,59 and, for states that import electricity from out-of-state suppliers,
investment in renewable energy can pave the way for a stepped-up intrastate
energy sector. The economic benefits of a renewable portfolio standard are
often advanced as a rationale for maintaining or enhancing such mandates.60

Climate-change regulation also represents a political opportunity for local
politicians. Increasingly, states are being led by elected officials whose polit-
ical stance is enhanced by taking strong stands against what are perceived as
entrenched industrial interests.61 For many of these politicians, climate
change provides an ideal issue for aligning themselves with a progressive
energy agenda in opposition to big oil and gas interests. Similarly, climate
change has also become such a sufficiently high-profile issue that it can be
used to attract much-needed media attention. State initiatives and the politi-
cians behind them have received significant media coverage, arguably in part
because of the contrast between their proactive approach and the federal
government’s passive stance.62

This political support is further borne out by recent studies. Today 49
percent of Americans claim global warming is extremely or very important
to them personally; up from 31 percent in 1998, and even more importantly,
seven out of ten Americans say that government should do more to address
global warming.63 As our model of adaptive federalism predicts, this broad
public consensus is manifesting itself first at the state and local levels, where
the feedbacks are tighter (i.e., perceived risk or importance) and the process of
passing legislative initiatives, due their smaller scale, less subject to the inertia
or rigidity risks of federal legislative processes.

Global climate-change policy illustrates the power of the bottom-up
dynamics that are characteristic of complex adaptive systems. Although the
‘‘wrong’’ jurisdictions from a static economic perspective, state and local
initiatives can play an instrumental role in propelling change at higher levels

59 U.S. Department of Energy, Dollars from Sense: The Economic Benefits of Renew-

able Energy, accessed October 12, 2007, http://www.nrel.gov/docs/legosti/fy97/20505.pdf.
60 Barry G. Rabe and Philip A. Mundo, ‘‘Business Influence in State-Level Environmental

Policymaking,’’ in Business and Environmental Policy, ed. Michael Kraft and Sheldon
Kamieniecki (Cambridge, MA: MIT Press, 2007), 265–97.

61 Ibid.
62 Sarah Ferriter, While Administration and Congress Balk on Kyoto Many U.S. States

Move Forward on Greenhouse Emission Efforts, accessed October 12, 2007, http://
www.climate.org/topics/localaction/grnhs.shtml; Margaret Kriz, ‘‘Warm-Up Drills,’’ National

Journal (March 26, 2005): 906; Jennifer Lee, ‘‘The Warming Is Global but the Legislating, in
the U.S., Is All Local,’’ New York Times, October 29, 2003, A21.

63 Gary Langer, Poll: Public Concern on Warming Gains Intensity, accessed October 12,
2007, http://abcnews.go.com/Technology/GlobalWarming/story?id=1750492&page=1.
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of government. First, state actions bring much-needed public and media
attention to climate change and its local effects. Second, state and local
governments prompt, albeit on a small scale, critical technological, social,
and economic changes essential to mitigating climate change. Third, state
and local governments, as the old saying goes, function as ‘‘laboratories of
democracy’’ by allowing parallel testing of initiatives in a range of contexts,
which then can serve as models for other jurisdictions. Finally, action at the
state and local level can feed back to the national level, as the threat of fifty
distinct state laws regulating a single industry has, as in the past, the potential
to prompt Congress to act.

CONCLUSION

The study of complex adaptive systems provides a valuable theoretical frame-
work for a dynamic conception of federalism that is premised on the value of
parallel development of environmental policies at multiple levels of govern-
ment. By revealing the deficiencies of a one-sided focus on optimization and
the virtues of sustaining policy development in a diverse range of local con-
ditions, our analysis has shown that a shift to a dynamic model of environ-
mental federalism would enhance government responsiveness, policy
innovation, and socioeconomic adaptability to unpredictable environmental
change.
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Conclusion: The Menu of Preemption Choice Variables

William W. Buzbee

This book’s structure and chapters illuminate each actor and setting in which
preemption choices must be made. Using theory, history, and legal doctrine,
the book’s diverse contributors also identify the menu of variables relevant to
preemption choices. Rather than recount each chapter’s contribution, this
conclusion distills the chapters’ strains and arguments to identify these vari-
ables and how they should influence preemption choice.

Preemption choice is first and foremost influenced by the Constitution’s
Supremacy Clause, its federalist design, and the procedures it requires for the
creation of law. The Constitution undoubtedly anticipates that federal law can
and will in some settings preempt contrary state law, whether it is a statute, a
regulation, or common law. This capacity is inherent in federal legislative
power and federal law’s supremacy. But the mere possibility of federal asser-
tion of preemptive power is distinct from the question of whether it has been
asserted. As virtually all chapters explain, the dominant and most common
political choice is not to preempt but to set a federal floor and ‘‘save’’ state and
local laws that do not conflict, provided that they are at least as protective as
federal law. As Professor William Andreen discusses in his analysis of the
Clean Water Act’s structures and history, many cooperative federalism
regimes, especially in delegated program federalism schemes, explicitly retain
concurrent, overlapping, and intertwined federal, state, and local roles,
including preservation of common law. Far less frequently, federal legislation
does in clear language preempt state and local law or at least indicate that a
judicial or agency finding of preemption can be appropriate. In addition, all
agree that where political actions create truly irreconcilable conflict between
federal and state law, federal law prevails. So the federal legislative choice to
preempt or not preempt is beyond dispute.

The next variable in the preemption choice menu is to establish and then
apply standards by which one can assess whether or to what extent a law does
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manifest an intent to preempt. Several chapters address this question, drawing
on different materials and arguments. One argument, articulated by Professor
Bradford Clark, is that preemption assertions must conform to the procedures
the Constitution erects before it can constitute ‘‘Supreme’’ law and thereby
potentially preemptive law. He embraces both the Court’s long-stated but
inconsistently applied ‘‘presumption against preemption’’ and supports appli-
cation of a clear statement requirement before a law will be held to preempt
or authorize preemption by agencies. Similarly, Professors William Funk,
Robert Glicksman, and Chris Schroeder embrace these two hurdles to asser-
tion of preemption power, arguing that courts should more carefully scruti-
nize the precise ways laws grant or withhold power that federal agencies may
later assert. Professor Sandi Zellmer’s analysis of savings clauses’ reception in
the courts shows a judiciary that often gives little weight to the distinctive
legislative choices of whether to preempt state law or preserve it. She too
argues for courts to give closer attention to distinctions among legislative
preemption choices.

But still there remain settings in which legislators, regulators, or courts must
make tough choices whether to preempt. Apart from questions of constitu-
tional power or interpretive frameworks, what variables should influence that
choice? Preemptive regimes make best sense when federal requirements are
literally design or behavioral mandates that simply leave no room for contrary
action. Making such regulatory mandates preemptive is especially compelling
when the requirements are not only uniform, but also where producers bene-
fit from production economies of scale or substantial diseconomies of scale
result if producers confront diverse legal requirements in different jurisdic-
tions. A somewhat less compelling preemption setting arises when a federal
action, for example, approval of a product for the market, is not just a clear-
ance but tantamount to a determination that the product represents the
optimal design, where any change would create risks and conflict. Although
this latter setting of arguable optimal product design might seem a compelling
setting for complete preemption of other possible liabilities, much depends on
postapproval regimes and actions. A product that at the time of approval was
optimal may quickly prove risky, or other products posing far fewer risks may
enter the market. A claim of optimal design hence may have a short time
horizon, and the law might unwisely immunize producers for a long-past
regulatory approval.

As demonstrated in numerous chapters in discussing and critiquing com-
mon pro-preemption arguments, a desire for uniformity and legal stability are
the two most common arguments for preemption. A lesser variable is concern
with states making regulatory choices that, in effect, externalize regulatory
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burdens by foisting them off on other jurisdictions. This concern can justify
uniform federal floors for pollution but also has been used to argue against
imposition of tort liabilities for approved products where an underlying
motive of plaintiffs and their lawyers, and perhaps judges and juries, may
relate to making out-of-state manufacturers pay.

Even if one finds compelling these arguments for preemption and attend-
ant uniformity, one must remember that in an economy the size of the United
States, allowing some latitude for different design or product requirements in
different jurisdictions can make sense. As Professor Robert Glicksman dis-
cusses at the close of his chapter, this is just the choice made in the Clean
Air Act, which allows California to seek approval for motor vehicle emissions
requirements different than the otherwise applicable federal standards.

But it is the other side of the preemption scale that has been most neglected
in doctrine and scholarship. In what settings and for what reasons should legal
actors embrace a nonpreemptive choice? Why might it make sense to
embrace the ongoing existence and overlapping applicability of federal, state,
and local statutes, regulations, and common law? Drawing on history, theory,
close case analysis, and other disciplines’ perspectives on analogous chal-
lenges, Professors Mendelson, Verchick, Schapiro, Vladeck, Morrison, Buz-
bee, McGarity, Adelman, and Engel identify numerous intertwined
normative arguments against preemption. The scholars’ chapters share a con-
cern with leaving any regulatory challenge to one actor, freezing the law
unless that actor decides to revisit some initial choice. Any regulatory scheme
must take into account pervasive risks of regulatory inertia, capture, limited
government resources, changing information, regulatory evasions, monetary
self-interest, dislike of embarrassment, and risk avoidance. Stability is surely a
legal value, but frozen or ossified law is seldom a desirable condition. By
preserving several venues in which legal decisions can be challenged or revis-
ited, law is less likely to become unduly rigid.

In addition, preserving a diversity of actors and different regulatory modal-
ities further gives the law a valuable flexibility or adaptability. For this reason,
Professor Trevor Morrison reviews the functional value and distinct position of
state attorneys general and argues that their role should be given special
protection from claims of preemption. Similarly, Professors David Vladeck
and Thomas McGarity show how regulatory actions can leave major product
and environmental risks unaddressed, thereby preserving a valuable role for
common law and the incentives for improvement that liability can create.
Professor McGarity further shows how both regulatory agencies and common
law regimes benefit from each other in an informational ‘‘feedback loop.’’ Tort
and nuisance private plaintiffs and their lawyers have incentives to ferret out
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neglected information, and the different discovery procedures of civil litiga-
tion can elicit information never considered in the regulatory process. As
discussed by Professor William Buzbee, aggressive assertions of federal regu-
lation as a ‘‘ceiling’’ inherently destroy the possibility of a diversity of actors,
regulatory modes, and diverse stakeholder incentives, heightening the risk that
poor decisions will go unchanged. The more common federal ‘‘floors’’ limit
the regulatory menu but typically retain a diversity of actors and institutions.

In both opening and closing chapters, contributors identify more than just
risks of preemptive regimes. They also identify benefits of nonpreemptive
regimes that remain the prevailing political choice. With a diversity of legal
actors and venues for action, a plurality of voices can be heard. Diverse
incentives mean different information will be sought and revealed. Dialogue
and interaction, or what Professor Robert Schapiro calls ‘‘polyphony,’’ will be
possible with numerous actors and institutions addressing related challenges.
Retaining latitude for decentralized actors and institutions to have different
priorities and make different choices will illuminate a broad realm of possible
answers to a problem. Regulatory challenges are more likely to be addressed in
a sequential, incremental manner, with pragmatic learning and attention to
other institutions’ and jurisdictions’ successes and failures. Especially in set-
tings where information about a challenge is changing, or the problem is
dynamic in nature, legal regimes that allow for pragmatic adjustment provide
value. Professors David Adelman and Kirsten Engel illustrate these benefits in
their review of the evolution of environmental law and in their explanation of
analogies between regulatory schemes and ecosystems’ adaptive systems.

This book thus acknowledges the possibility of preemptive regimes and the
values of preemption but emphasizes the far too neglected counterarguments
against preemption. The theory and arguments in support of the prevailing
political choice not to preempt have been underdeveloped. Long-standing
presumptions against preemption are justified by far more than just respect for
state sovereignty. Complex regulatory challenges will often best be addressed
by retaining space for different choices and reexamination by other jurisdic-
tions, actors and institutions. By its nature, preemptive action undercuts the
latitude needed for pragmatic adjustment and learning. Few regulatory chal-
lenges can be addressed on a once-and-for-all basis.
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CAFÉ. See Corporate Average Fuel

Economy
California

American Insurance Assn. v.
Garamendi and, 50–1

CAA and, 174–5
emission standards and, 102, 113, 137,

169, 187–8, 296
environmental standards in, 112
EPCA and, 169
nuclear energy and, 133, 157–8
pollution in, 161
state attorney generals in, 87
tuna and, 25

Carter, Jimmy, passive restraint and,
74

Carter v. Carter Coal co., 36
ceiling preemption, 6, 98–9

climate change and, 99, 114
counterarguments for, 114–15
dual federalism and, 99
vs. floor preemption, 104–14
industry and, 110
new embrace of, 102–4
with regulation, 98–9
risks of, 99, 110
risks with, 109
Supremacy Clause and, 98–9
Supreme Court and, 99
as unitary federal choice, 6

CEQ. See Council on Environmental
Quality

CERCLA. See Comprehensive
Environmental Response,
Compensation, and Liability Act

Chemerinsky, Erwin, 291
chemical plant safety, 13, 21

Congress and, 21
Chen, Jim, 48
Chevron, U.S.A., Inc., v. N.R.D.C., 141,

189, 205, 218
choice, 282
Cigarette Labeling and Advertising Act of

1965, 153
cigarettes. See tobacco
Cipollone v. Liggett Group, 138, 152, 217

Freightliner Corp. v. Myrick and, 49
Public Health Cigarette Smoking Act

of 1969 and, 60
requirements and, 253

306 Index



citizens
participation by, 17, 83
regulation and, 111

civil rights, 14
Clark, Bradford, 7, 23, 302
Clean Air Act (CAA), 102, 109, 148, 161

California and, 174–5
common law and, 148
EPA and, 187–8
GHGs and, 168, 177
savings clause in, 121, 161
Supreme Court and, 148
tort law and, 148

Clean Water Act (CWA), 8, 28, 150
184, 257

common law and, 260
delegated program federalism and,

258–60
EPA and, 258–9
floor preemption and, 259
Michigan and, 262
progress before, 268–72
savings clause in, 150, 260
water quality and, 272–4

clear statement rules, 91, 199–203
agencies and, 193
Congress and, 193
Constitution and, 209
federalism and, 204
Gregory v. Ashcroft and, 90, 201, 204
interpretive errors from, 94
as justifiable activism, 202
lawmaking and, 201, 204
presumption against preemption and,

91, 200
Supremacy Clause and, 204
by Supreme Court, 200–1

climate change, 17–8. See also
greenhouse gases

Bush and, 296
case study in, 277, 296
ceiling preemption and, 99, 114
federal inaction and, 168–71
floor preemption and, 99
industry and, 102
regulation of, 298
states and, 173

Clinton, Bill, 140
agency-made regulations and, 26
federalism executive order by, 224–6

Coast Guard, 177, 180
Commerce Clause, 15, 29, 36, 47, 214. See

also dormant Commerce Clause
concurrence and, 52
Congress and, 90
dormant Commerce Clause and, 172
states and, 185

common law, 2, 5, 99
agencies and, 235–7
CAA and, 148
CWA and, 260
floor preemption and, 112–14
GHGs and, 102, 162
negligence and, 237
overlapping jurisdiction with, 101
regulation and, 110, 235–7
saving of, 146–7
savings clause and, 114, 156–7
Supreme Court and, 177

compensatory damages, 147
for product harms, 106

competition, absence of, 171
competitive interaction, 17
complete preemption, industry and, 102
complex adaptive system, 284–7
Comprehensive Environmental

Response, Compensation, and
Liability Act (CERCLA), 221

amendment of, 149
Comptroller of the Currency, 27, 222–3
concurrent regulation, 15, 33, 51, 185, 259

281, 301
Commerce Clause and, 52
courts and, 51–2
dialogue and, 51
plurality and, 51
polyphonic federalism and, 52
redundancy and, 51

conflict preemption, 125, 131–5, 182–3
Congress, 15–21, 89, 168

agencies and, 25–6, 186, 221
chemical plant safety and, 21
clear statement rules and, 193
Commerce Clause and, 90

Index 307



Constitution on, 91
courts and, 23
extraterritoriality and, 97
intent of, 120–2, 126, 134
power of, 22
requirements and, 255
savings clause and, 101, 144–5, 165
state attorney generals and, 93–5
state sovereignty and, 172
Supremacy Clause and, 24, 120
Tenth Amendment and, 15

Constitution, 3
amendments to, 196
Article I of, 171, 179
Article V of, 196
Article VI of, 119
clear statement rules and, 209
on Congress, 91
dormant Commerce Clause and, 97
as Law of the Land, 179, 192
Supremacy Clause and, 195
Supreme Court and, 119

Constitutional Convention
Senate and, 198
Supremacy Clause and, 198

Consumer Fraud and Abuse Prevention
Act, 242

Consumer Product Safety Commission
(CPSC), 140

mattresses and, 215, 227
Restatement of Torts and, 241

consumer protection, 19
real estate lending and, 27
roof crush standards and, 76–7

contextual federalism, 282
Controlled Substances Act (CSA), 163,

193, 211, 220
drugs and, 134
savings clause of, 163
Supreme Court and, 220

Cooley v. Board of Wardens, 35, 37
cooperative federalism, 101, 145, 147

floors and, 101
water pollution and, 147

core power, 29
Corporate Average Fuel Economy
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