

d d d




People Out of Place
Globalization, Human Rights, and the Citizenship Gap



13487FM.pgs  12/15/03  11:59 AM  Page viii



People Out of Place
Globalization, Human Rights, and the Citizenship Gap

Alison Brysk and Gershon Shafir, Editors

NEW YORK AND LONDON



Published in 2004 by
Routledge
29 West 35th Street
New York, NY 10001
www.routledge-ny.com

Published in Great Britain by
Routledge
11 New Fetter Lane
London EC4P 4EE
www.routledge.co.uk

Copyright © 2004 by Taylor and Francis Books, Inc.

Routledge is an imprint of the Taylor and Francis Group.

All rights reserved. No part of this book may be printed or utilized in any form or by any
electronic, mechanical or other means, now known or hereafter invented, including
photocopying and recording, or any other information storage or retrieval system, without
permission in writing from the publisher.

Library of Congress Cataloging-in-Publication Data

People out of place : globalization, human rights, and the citizenship
gap / Alison Brysk and Gershon Shafir, editors.

p. cm.
Includes bibliographical references and index.
ISBN 0-415-93584-9 (HC : alk. paper) -- ISBN 0-415-93585-7 (PB : alk.

paper)
1. Citizenship. 2. Human rights. 3. Globalization--Social aspects.
4. Globalization--Political aspects. I. Brysk, Alison, 1960- II.
Shafir, Gershon.
JF801.P43 2004
323--dc22

2003015085

13487FM.pgs  12/18/03  2:48 PM  Page iv

This edition published in the Taylor & Francis e-Library, 2003.

ISBN 0-203-42044-6 Master e-book ISBN

ISBN 0-203-68090-1 (Adobe eReader Format)



Contents

v

Acknowledgments vii

Part I. Framework

1 Introduction: Globalization  and the Citizenship Gap 3
ALISON BRYSK and GERSHON SHAFIR

2 Citizenship and Human Rights in an Era of Globalization 11
GERSHON SHAFIR

Part II. Producing Citizenship

3 Constituting Political Community: Globalization, 29
Citizenship, and Human Rights
RONNIE D. LIPSCHUTZ

4 Latitudes of Citizenship: Membership, Meaning, 53
and Multiculturalism
AIHWA ONG

Part III. Constructing Rights

5 Agency on a Global Scale: Rules, Rights, and the 73
European Union
DAVID JACOBSON and GALYA BENARIEH RUFFER

6 Mandated Membership, Diluted Identity: Citizenship, 87
Globalization, and International Law
PETER J. SPIRO

Part IV. Globalizing the Citizenship Gap

7 Deflated Citizenship: Labor Rights in a Global Era 109
GAY W. SEIDMAN

8 Globalized Social Reproduction: Women Migrants 131
and the Citizenship Gap
KRISTEN HILL MAHER

9 Children across Borders: Patrimony, Property, or Persons? 153
ALISON BRYSK

13487FM.pgs  12/15/03  11:59 AM  Page v



Part V. Reconstructing Citizenship

10 Citizenship and Globalism: Markets, Empire, and Terrorism 177
RICHARD FALK

11 The Repositioning of Citizenship 191
SASKIA SASSEN

12 Conclusion: Globalizing Citizenship? 209
ALISON BRYSK and GERSHON SHAFIR

Bibliography 217

List of Contributors 235

Index 239

vi • Contents

13487FM.pgs  12/15/03  11:59 AM  Page vi



Acknowledgments

vii

We are grateful to all of this project’s participants and supporters. A generous
grant from the University of California’s Institute for Global Conflict and Co-
operation, through its director, Peter Cowhey, enabled us to host two work-
shops that provided the basis for this book. The October 2001 workshop was
hosted by UCSD’s sociology department, and attended by Nina Berkovitch,
David Jacobson, Ronnie Lipschutz, Aihwa Ong, and Peter Spiro. Invaluable lo-
gistical assistance was provided by UCI doctoral student Sharon Lean and
UCSD Ph.D. candidate Caroline Lee. The second workshop, in April 2002, also
took place at UCSD. Richard Falk, Kristen Maher, and Gay Seidman presented,
while UCSD’s John Skrentny provided insightful commentary. Saskia Sassen
defied geographic challenges to contribute to this book. Sociology student
Grischa Metlay assisted greatly in the preparation of the book manuscript.
Professor Tom Farer and two peer reviewers from Routledge gave constructive
and incisive suggestions for revision. Our editor at Routledge, Eric Nelson, en-
couraged and guided this project from its inception. Many thanks to Human
Rights Quarterly for permission to reprint a revised version of Jacobson and
Ruffer’s chapter. Both of us acknowledge most of all our families, the people
who help us to find our place. To all of these, we owe gratitude for their contri-
butions, and apologies for any remaining flaws.

Jacobson, David and Gayla Benarieh Ruffer, Courts Across Borders: The Implications of Judicial
Agency for Human Rights and Democracy. Human Rights Quarterly 25:1 (2003), Excerpts from
pp. 74–92. © The Johns Hopkins University Press. Reprinted with permission of The Johns Hop-
kins University Press.

13487FM.pgs  12/15/03  11:59 AM  Page vii



13487FM.pgs  12/15/03  11:59 AM  Page viii



I
Framework

13487C01.pgs  12/15/03  11:58 AM  Page 1



13487C01.pgs  12/15/03  11:58 AM  Page 2



1
Introduction

Globalization and the Citizenship Gap

ALISON BRYSK AND GERSHON SHAFIR

Citizenship is a mechanism for allocating rights and claims through political
membership. In the past two centuries or so, citizenship has been nested in
nation-states. Globalization is a package of transnational flows—of people,
production, investment, information, ideas, and authority. As exchange inten-
sifies across borders, such globalization changes the nature of citizenship.
Globalization has put some flows out of the reach of states, putting rights at
risk, but also created new levels of membership and rights claims. Among the
changes it has wrought, globalization coincides with a universal, deterritorial-
ized, and postnational human rights regime.

We critically analyze the interaction of two traditions of rights: citizenship
and human rights. While citizenship has come to signify full membership in
the polity on the basis of broad claims and entitlements, human rights are
more universal in coverage but encompass a more modest set of rights and
are institutionally less settled. This book will consider how globalization has
created a “citizenship gap” (Brysk 2002), which puts noncitizens and “second-
class citizens” at risk. We will discuss the key concepts of citizenship, human
rights, and globalization, the nature of the citizenship gap, and our approach
to analyzing—and reducing or closing—the gap.

In an era of globalization, how do these traditions affect the provision
of rights in response to global migration, markets, and transnational ties?
How do these flows affect the state—the site of citizenship—in its ability to
sustain existing citizenship rights and provide new forms of membership?
How does globalization affect those most marginalized by the state—second-
class citizens—and how does it impact noncitizens who fall between the
cracks of a state-based membership system? This book is an attempt to address
those questions. Finally, we will ask what steps would be necessary to provide
citizenship on a global scale?

Though we identify citizenship with the nation-state, its origins are an-
cient. They lay in the Greek polis as privileged participatory membership in
the polity. In between the polis and the modern national state, citizenship has
been transformed and overlaid with new content through its association with
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the Roman imperial framework and the medieval city-states. Social struggle in
modern industrial society often took the form of, or was diverted to, aspira-
tions for equal citizenship. Whereas in antiquity citizenship was most clearly
associated with military service, even with freedom from laboring, nowadays
many of the rights of citizenship are accessed through labor market partici-
pation. Modern struggles, either through the mobilization of trade unions,
workers’ parties, and social movements or through preemptive concessions,
led to the extension of citizenship to workers and later to women and minori-
ties. Eventually, this led to the expansion of citizenship rights themselves,
spanning from civil through political and social rights and now, perhaps, to
cultural ones as well. Though citizenship rights are now universally accorded,
they are available only to members of political communities of limited size
and particular characteristics, leaving out those devoid of membership.

While it is customary to point to the Magna Carta and the English or
American Bill of Rights as early human rights documents, the recipients of
these rights were privileged and members of specific political communities
(Orend 2002: 101–6). Only with the universalization of rights—that is, with
the endowment of individuals with rights by virtue of their common
humanity—does an alternative tradition, that of human rights, commence. Its
legacy is derived from natural law and is associated with the Enlightenment’s
individualistic and anti-hierarchical perspective, and finds its first clear ex-
pression in the French Revolution’s constitutive document, the Declaration of
the Rights of Man and Citizen, though here the two rights traditions appear
interlinked. Since the Second World War, and in an accelerated fashion in the
globalizing decade of the 1990s, human rights have been gaining on citizen-
ship as the main purveyor of rights (Leary 1999). This ongoing transition from
citizenship rights to human rights is partial. Even as the political framework
within which these rights are exercised seems to be changing again, this time
becoming transnational or global, the sovereign nation-state still remains the
primary institution that administers and enforces rights, even those conceived
to be universally held (Soysal 1994; Shafir 1998).

Citizenship has evolved into a full complement of rights, as T. H. Marshall
first argued (1963). Human rights have not yet developed such coherence, and
their social and especially political dimensions are being intensely questioned
and debated. Universal human rights (as was citizenship earlier) were first
laid down in regard to a small number of civil rights. But will they be arrested
there, or will they follow the evolution of modern citizenship, which com-
menced in the eighteenth century with civil citizenship, to be followed by
political and social rights (and recently, in some cases, by a modicum of
group-based cultural rights), all of which ensure effective implementation of
an earlier layer of civic citizenship?

At the same time, the universalism of human rights promises more than
nation-state citizenship. Implicitly, and sometimes explicitly, it suggests not
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only the possibility of an international order, which a well-ordered state sover-
eignty system also promises, but a global community. But the enforcement of
human rights has suffered from the lack of robust institutional underpinning.
Modern state institutions have been among the most effective enforcers and
enablers of citizenship rights (Tilly 1996), but even human rights accords rely
on the very same states they call into question to enforce those accords.

One important consequence of the link between citizenship and state sov-
ereignty is the state’s determination regarding the interpretation and enforce-
ment of citizenship. Different states, and different types of states, historically
have held distinct standards for membership, based on combinations of birth,
descent or blood, residence, identity, achievement, and even characteristics of
migrants’ states of origin. Globalization intensifies the impact of these dispari-
ties and the numbers of people in dual or overlapping status, at the same time
as it pressures states to harmonize their standards with international norms.

Globalization is a new concept that was developed with the expectation that
a new world economic, political, and cultural order was emerging. While this
hope has been frequently overstated, for our project the central question is
which elements of the era of globalization impact citizenship and how?

What are the crucial elements of the era of globalization? In Barrie Axford’s
opinion (1995), globalization is the very defining concept of our age, while Paul
Hirst and Grahame Thompson (1996) find that claims for both its centrality
and its novelty have been exaggerated. While some analysts treat globalization
as a predominantly economic process of commodification or the spread of
global capitalism (Greider 1997; Korten 1995), others focus on the growth
of international institutions and organizations; that is, on cosmopolitanism
(Ruggie 1998; Meyer et al. 1997). Some scholars emphasize the impact of
transnational demographic, environmental, and cultural connections (Sassen
1996), while others plot the emergence of cross-border networks and commu-
nication that may constitute a “global civil society” (Lipschutz 1996; Wapner
1996; Castells 1997) or a Western cultural hegemony (Latouche 1996). Global-
ization is all this and more, and it would be a mistake to claim to exhaust the
meaning of globalization with one favored element.

The underlying dynamic of globalization is cosmopolitan: it is a simultane-
ous but increasingly differentiated growth of world markets, interstate institu-
tions, and global civil society and norms (Brysk 2000). While this process is
catalyzed by U.S. hegemony, the dynamic, once unleashed, has diverse conse-
quences. Thus, while the political economy of hegemony dictates an unequal
distribution of resources among and within states and a general weakening of
state citizenship, the resulting dynamic is more complex: power is moving
from weak states to strong states, from states to markets, and away from state
authority entirely in certain domains and functions (Strange 1998).

We hold that the current wave of globalization does surpass previous
eras in the breadth, scope, and intensity of the combination of connection,
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cosmopolitanism, commodification, and communication. Connection is a
functional parameter of globalization, involving increasing numbers, vol-
umes, and salience of transnational flows of bodies, business, and informa-
tion, as well as norms. The cosmopolitan dimension is structural and implies
the evolution of multiple, linked, and overlapping centers of power above and
below the state. Commodification highlights the distinctive characteristics of
expanding world markets. The underlying causal dynamic that catalyzed and
intensified each of these dimensions of the current wave of globalization is
enhanced communication (Brysk 2002). The process of communication cre-
ates and strengthens transnational social networks of various kinds, while the
content of communication introduces new norms—including rights—which
facilitate but also structure and sometimes constrain the process of globaliza-
tion altogether. Globalization creates a citizenship gap, but also furthers the
import and spread of the rights that potentially may close the gap.

The first characteristic manifestation of the citizenship gap is the growing
number of residents in increasing numbers of states who are noncitizens (or am-
biguous citizens), whose lives are subject to global markets and mobility without
secure membership in a national community. Migrants, refugees, and undocu-
mented residents all lack basic membership in the state; certain ethnic groups,
rural residents, and laborers are often granted a lesser, conditional, or ambigu-
ous status. This means that they may be ineligible for rights of political partici-
pation, social services, and sometimes even international recognition of their
status. Their presence in a specific locale is often a result of the current globaliza-
tion, and the difficulties of meeting their needs also flow from factors such as
global patterns of investment, international immigration law, and transborder
community ties. Today more than 25 million people are international refugees.
Tens of millions more are international economic migrants—mostly undocu-
mented and generally lacking civil rights (Mills 1998: 97–124). In China alone,
an estimated 100 million people are unregistered domestic migrant workers
(Solinger 1995). Women governed by “family law”—which frequently directly
denies full citizenship or nationality, and generally violates international human
rights standards (Chinkin 1999)—are doubly disadvantaged as migrants: they
may lack permission to migrate unaccompanied, be tied to their husband’s
status or nationality, or lose status in the host state. Within many countries, in-
ternally displaced persons, rural-urban migrants, and isolated peasants (often
illiterate) are also undocumented, and also lack rights and civil status.

But formal, legal citizens are also at risk from the deflation of citizenship
rights by global influences. Welfare entitlements are removed at the behest
of international lenders, labor rights are curtailed, and trade agreements are
concluded with little or no citizen participation. The lives of more and more
legal citizens depend on distant decisions over which they cannot exert effec-
tive political influence. Institutions such as the WTO and regional trade
accords may displace local and national institutions formerly subject to citizen
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debate, leaving citizens at the mercy of unaccountable global managers. The
uneveness of regional integration further adds to the deepening of the divide
between residents of richly institutionalized regions such as Europe, which
thereby gain a new layer of rights and protections, and their poorer cousins,
cut adrift by thinning states and cast aside by wobbly and depoliticized
regional bodies. Even within global institutions seeking to enhance citizen
participation and control, residents of rich and powerful states are overrepre-
sented; thus their national citizenship transfers more readily to decisions and
debates at the global level.

Second-class citizens historically granted lower rights of membership—the
informal sector, women, children, ethnic minorities, and sometimes labor—
also suffer from globalization. Overall, there are ample signs of the thinning of
citizenship rights. Frequently, the state becomes divided between local and
global institutional factions, with some agencies, such as central banks and
supreme courts, supporting globalization, while others, like legislatures, op-
pose it. Observers of states undergoing not only economic but also political
liberalization decry the emergence of “low-intensity citizenship” (Stahler-
Sholk 1994).

Yet globalization also creates new opportunities and multiple venues in
which to claim rights in other states and global institutions. Kosovars can
claim accountability from Slobodan Milosevic at the Hague, while Rwandan
victims of genocide could potentially approach courts in their own state,
Belgium, the United States, or the International Tribunal in Tanzania. Export-
zone laborers denied social rights in Mexico could seek relief through appeals
to a NAFTA labor panel, a transnational boycott with U.S. activists, cross-
border union organizing with the U.S. or Central America, or complaints to
the International Labor Organization.

Attention to human rights is accompanied by the judicialization of interna-
tional relations and the spread of liberal legal norms of the right of judicial
review, a greater autonomy given to courts, and constitutional expansion as
well as the enforcement of long dormant international conventions of human
rights, greater enforcement of punishment for crimes against humanity, and
the creation of an international criminal court. While participatory citizen-
ship seems to decline, NGOs and networks represent a new activist thrust with
a clear global dimension, sometimes referred to as “globalization from below.”
Civil society organizations have the potential to restore political participa-
tion, but in the process they may be transferring the effective arena of debate
from national elections and competition for individual voters to a “new
aristocracy” of global activists. Furthermore, these new opportunities tend to
propose new rights without the membership or responsibility provided by
citizenship. New mechanisms do not sufficiently address the range of rights
deflated by globalization, and they are often less available to those most
excluded by their own states. We would like to analyze the global impact of
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legal liberalism and the balance between “citizenship deficit,” due to the con-
traction of political democracy, and “citizenship surplus,” created by new
venues of political influence.

In this volume we will, finally, inquire how far human rights are likely to
evolve as a distinct tradition apart from citizenship, and, whether thick human
rights can become a reality without turning into global citizenship, namely
becoming embedded in global governance and its institutions.

Our Analysis
The chapter that follows, by Gershon Shafir, will trace some of the stops along
the way in the historical evolution of citizenship and human rights, in order to
provide a background and context for measuring globalization’s effects on cit-
izenship rights. This section concludes that globalizing rights are superceding
territorial citizenship, but without providing the defined membership, institu-
tional accountability, or social aspirations of the citizenship construct.

The next section, “Producing Citizenship,” argues in different ways that the
economic aspects of globalization determine the shape and scope of citizen-
ship rights. Ronnie D. Lipschutz contends that globalization, as the highest
stage of Lockean liberalism, constitutes a political space that inherently limits
our ability to construct meaningful political community. Aihwa Ong analyzes
a different dynamic: the construction of citizenship packages across national
states, in accordance with the requirements of globalized relations of produc-
tion. For Ong, globalization is what pushes people out of place (physically and
socially), while for Lipschutz, liberalism denies everyone a place.

In the third section, “Constructing Rights,” contributors focus on the insti-
tutional and normative aspects of globalization. Both of these chapters show
that international law and understandings produce new rights for people out
of place—migrants and aliens. David Jacobson and Galya Benarieh Ruffer
argue that globalization has generated international institutions, norms, and
models of “agency”—individual capacity to contest rights on the basis of
rules. They show that this transnational judicialization can be gauged in the
hard case of migrants, who can assert rights despite their lack of citizenship.
Peter J. Spiro’s contribution focuses on conflicts over citizenship and national-
ity generated by migration. His analysis of international law shows an increas-
ing influence of international treaties and norms even on states’ ultimate
prerogative of allocating citizenship rights, which increasingly favor the indi-
vidual over the collective.

Next, we directly consider the contradictory impacts of globalization on
vulnerable sectors of people out of place. Gay W. Seidman analyzes the defla-
tion of social citizenship rights for labor movements in response to global
market pressures, and the shifting political role of labor in democratizing but
underdeveloped states. Kristen Hill Maher’s essay shows how women migrants
are excluded from public citizenship at home and abroad, and isolated from
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transnational rights. Alison Brysk treats a case of double displacement—
children possessing ambiguous citizenship who are also migrants. In this case,
economic migration generates effects like those seen by Ong and Lipschutz,
but refugee status brings in a debate on rights, while a third type of identity-
based movement—adoption—reconstructs citizenship across state lines. Thus,
we return to the issues of globalizing norms, not just of rights but of identities.

In the concluding section of the book, Richard Falk lays out the alternative
models of global citizenship that may supplement—or eventually supplant—
the nation-state tradition. His analysis shows how the reemergence of geopoli-
tics as a factor in globalization may limit the potential of transnational rights
and norms. Saskia Sassen rethinks the shifting domain of citizenship, and at
the same time returns citizenship to its roots—the city—reconstructed across
borders. Overall, we hope to establish a better understanding of the sources,
reach, and remedies of the citizenship gap. In this way, our project may con-
tribute to the study and amelioration of globalization.

Introduction • 9
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2
Citizenship and Human Rights 

in an Era of Globalization
GERSHON SHAFIR

In one of the most influential studies on contemporary immigration, The
Limits of Citizenship, Yasemin Soysal (1994) found that guest-workers-turned-
immigrants in western Europe have been incorporated into their host societies
not as citizens but through a new model of membership—universal person-
hood. The new incorporation regime emerges as universal human rights are
replacing national rights, and universal personhood is supplanting nation-
hood as the defining focus of citizenship. And yet, the sovereign nation-state
still remains the sole institution that administers and enforces rights, even
those conceived to be universally held. Soysal cautiously calls hers a “postna-
tional” model of citizenship, one in which state sovereignty is contested but
not yet replaced. While she is undoubtedly correct in describing this partial
transformation as the sign of a transitional era, by treating universal person-
hood itself as a form of citizenship she obscures an important distinction and
its implications for her thesis. Christian Joppke further criticizes her for ignor-
ing the notion that “national citizenship remains indispensable for immigrant
integration,” especially for second- and third-generation immigrants who
would otherwise remain excluded from the national community as members
of stigmatized minorities (Joppke 1999: 645). Soysal’s study leaves the nature
of the relationship between national membership and postnational identity
open: Is, in this view, universal personhood an attack on or an extension of
citizenship? Do these types of incorporation overlap or clash? The way these
questions are answered also has implications for judging whether the incorpo-
ration of immigrants eclipses or reinforces nation-states.

As a more productive way of addressing these questions, I wish to argue that
we are faced with two alternative traditions—citizenship and human rights—
that, however, have interacted in crucial ways. These traditions have been
propelled by conflicting aims: anchoring rights in membership versus discon-
necting them from membership and thus universalizing them. Nevertheless,
though human rights emerged from autonomous intellectual sources, they
were predicated on the legacy of political citizenship. In this chapter I will dis-
tinguish between the two traditions’ origins, assumptions, and characteristics.

11
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My questions are, first: What is the relationship between the citizenship and
human rights traditions; is their interaction mostly one of mutual enabling or
constraining? And, second, under present conditions of globalization, what
combination can best protect the rights of current second-class citizens and
“people out of place”?

The Two Rights Traditions: Citizenship and Human Rights
Citizenship is a broad legal and social framework for membership in a political
community. It is based in and has been a central axis of Western political
philosophy. The long tradition of citizenship is a bridge between antiquity and
the modern era, linking the civic and political self-conception of the Greek
polis and the Roman Empire with the French Revolution and Enlightenment
emphasis on the equal moral worth of all individuals. As an intellectual and
political tradition, citizenship has been repeatedly revisited and updated as the
political framework—which was the site of membership—changed. There
have been, roughly speaking, four transitions in the site of citizenship: from
the polis to the Roman Empire, to the medieval city, and to the nation-state.
Now, its purview seems to be changing again, and it has been suggested that it
might become transnational or global (Soysal 1994; Shafir 1998).

The notion of citizenship originated in the Greek polis with the intention
of liberating a portion of humanity from tribal loyalties and fusing it into a
voluntary civic community. Citizenship was founded on the definition of the
human being as “a creature formed by nature to live a political life,” and, in
J. G. A. Pocock’s words, this emphasis on practicing freedom through political
participation is “one of the great Western definitions of what it is to be human”
(Pocock 1992). As Max Weber demonstrated, the foundation for this ancient
freedom was military service (Weber 1981). Reenactments of the identity of
soldier and citizen appear in subsequent revolutionary moments. But citizen-
ship that begins with the acquisition of political rights did not remain linked
to politics and military service and limited to it. In the Roman Empire, citizen-
ship was linked to legal protection of property, in the medieval polis it was
linked to guild membership, and in the modern era it was for the first time tied
to the freedom to chose one’s employment, and, later, linked to employment
in general.

Citizenship, thus is a tradition that changed as its political basis was trans-
formed. The main venues of change were the expansion of citizenship by coin-
ing new rights, sometimes referred to as generations of rights, and through the
transformation of privileges into rights and subsequently through the exten-
sion of existing rights to new groups, thus broadening the body politic—the
community of members. New rights make the possession and wielding of
previous rights more effective, and the accession to such rights removes fences
between groups previously separated by laws or social customs. Each time
citizenship was expanded or extended it became stronger and richer.
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During the Enlightenment, another tradition—human rights—emerges
out of natural law philosophy. Human rights, as Lynn Hunt points out, gain
their effectiveness and poignancy from their universal, equal, and natural
character. Human rights are universal and equal because they are anchored in
a person by virtue of his or her humanity and not by virtue of his or her status
in the body politic (Hunt 2001: 3–5).

The first step in universalizing rights was taken by Hugo Grotius, who in
1625, during the Dutch revolution for independence from Spain, defined nat-
ural rights as “something self-possessed and conceivable separately from God’s
will” that could be used “to establish the contractual foundations for social life”
(Hunt 2001: 6). They were first given a practical dimension by the Levellers
during the English Civil War of the 1640s. As part of both the American and
the French revolutions, rights were universalized. The French approach to
rights as the rights of man was particularly radical, since until then these rights
were a form of privilege (Hunt 2001: 7). It is during the Enlightenment that
this tradition of human rights coalesces as a legal framework.

The notion that individuals are endowed by nature with inalienable rights
apart from their bonds to a state has a complex relationship with the citizenship
idea, which posits that rights are contingent on membership in a political entity.
Human rights were for the first time laid down in August 1789 in the French
Revolution’s Declaration of the Rights of Man and Citizen, thus initially teth-
ering the new tradition to the older one. Human rights and citizens’ rights
were not yet separated, and their respective domains remained unmarked, but
they included liberty, property, security, and resistance to oppression. As soon
as the Declaration of the Rights and Man and Citizen had been promulgated,
its applicability began to grow. It was immediately extended to Protestants, in
September 1791 to Jews, and in February 1794 it led to the abolition of slavery
in French colonies (Hunt 2001: 11).

The proponents of the citizenship and human rights traditions sometimes
used each other’s accomplishments as starting blocks, and at other times
viewed them as stumbling blocks or limits to be leapfrogged. Though growing
in depth and reach, both traditions were and still are limited in their ambitions.
I will now examine how these affected the two traditions differently and the
steps through which they evolved. I will examine four such limits by seeking
answers to these questions: How far do the backers of the two traditions seek to
equalize social conditions? How far do they seek to universalize the rights they
advocate? How robust do they wish to make these rights? And, finally, from an
institutional point of view, how effectively can these rights be enforced?

Equality and Amelioration
Both citizen and human rights institutionalize the ethical and political princi-
ple of formal equality by depoliticizing and decommodifying access to rights
and resources. Rights lie outside of or above partisan or state politics and,
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in Ronald Dworkin’s terms, are recognizable by their ability “to trump” all
appeals, even ones to collective goods (Dworkin 1977: xi; Sarat and Kearns
2001: 9). At the same time, they were conceived of and evolved within certain
parameters: granting citizenship was intended to ameliorate economic in-
equality, i.e. to enhance social solidarity among selected individuals in the face
of continued inequality—not to equalize social and economic conditions.
Human rights were to provide basic protections against arbitrariness—not to
equalize access to power.

Weber located the sociological foundation of citizenship in the military
dimension of the Greek polis. The city-state was based on the association
of those who could afford to purchase their own weapons and military
equipment, first for the protection of the city and later for conquest and the
acquisition of land and booty (a venture Weber termed political or military
capitalism). Equal access to arms led to the demand for the granting of effec-
tive citizenship rights to the armed plebeians. The democratic character of the
polis reflected the further desire to ensure that growing economic inequality
would not undermine the ability of free men to participate in the military;
that is, to ensure the survival of the partnership of soldiers (called by Weber a
soldiers’ guild). The identity of soldier and citizen was firmly established in the
polis, and participation in the military became the foundation for ancient free-
doms. Though in the Roman Empire citizenship was extended to ever larger
populations, it became stratified among groups and regions, thus preserving
its status as privilege. Finally, medieval cities, like the polis, also legislated their
own law, and their citizens, mostly guild members and therefore still only a
fraction of the inhabitants, elected their own officials (Weber 1981).

Even in the modern state, where universal citizenship becomes the norm,
its evolution is driven by the goal of ensuring solidarity in the face of inequal-
ity. Significantly, the question that led to T. H. Marshall’s classical inquiry was:
To what extent can the reduction of class in equality, through the expansion of
citizenship rights, reconcile people to the remaining inequality? He argued
that social citizenship and capitalism are at war, and that the exercise of citi-
zenship rights will always generate social conflict. At the same time, Marshall
concluded that citizenship and social class are compatible in our society, “so
much so that citizenship has itself become . . . the architect of legitimate social
inequality” (Marshall 1977: 70).

Early human rights demands and documents were even less ambitious
than citizenship. The desired equalization was to take place wholly outside the
economic realm, and we find no manifestation of any intention to reduce
social gaps in order to maintain social solidarity. Negative freedoms—life and
liberty, expressed through religious freedom and freedom of expression and
property—were the main goals, even in revolutionary eras.

The one clear exception, of course, is Marx, who opposed the formalism of
individual natural rights because they seemed to enshrine inequalities; in their
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place, he demanded the kinds of communal entitlements we more closely
associate with citizenship. Rights, he stated in The Jewish Question, were de-
graded by offering protection not to the man as citizen—that is, as a member of
the political community—but to a bourgeois—that is, a presocial, egoistic . . .
man. Marx thought that human rights were the antithesis of citizenship and,
therefore, could not be enlarged in pursuit of social equality. Marx, of course, is
never invoked in the context of human rights debates, though the study of citi-
zenship has become the new abode of some of the Marxian preoccupations
with conflict, oppression, resistance, and equality. Consequently, Marx’s class
analysis has not been dismissed but rather, ironically, it has been subsumed
within the citizenship tradition—for example, through Marshall’s critique that
views citizenship as continuing to coexist with the class structure while
reducing class struggle and legitimating inequality. As we shall see later, the
major human rights organizations are in the process of incorporating more
equitable access to health care and other resources into their demands but
only as a safety net, not as a way of abolishing economic stratification. Neither
citizenship nor human rights has become the language of social equality, and
when invoked to oppose unequal access they have been used for nothing more
than the reduction of market-generated inequality and, above all, discrimina-
tion. In this sense they seem to have been constrained by their origins in the
visions of the propertied classes of the polis and the French Revolution.

Privilege and Universalism
The Greek concept of citizenship enshrined freedom, but only for a portion of
mankind. The elevation of the public domain of political life over the private
sphere of the family and economic life signaled the emancipation of free male
citizens at the expense of women and slaves, who remained excluded from
citizenship. The purview of Greek citizenship was limited and never amounted
to more than a participatory aristocracy. The legacy of Greek citizenship, con-
sequently, remained contradictory. With the growth of citizenship from a local
to a state-wide institution in the modern era, the freedoms conferred on citi-
zens in the polis and the medieval towns were radically expanded, and freedom
itself was converted from privilege into right.

The expansion of rights, argues Marshall, was part and parcel of the process
of democratization, of the attainment by the lower classes, specifically the
working class, of the privileges originally fashioned by the upper classes for
themselves. Even when the reach of citizenship is nearly universal, in Iris
Young’s and many other feminists’ and multiculturalists’ view, it still retains
part of its character as privilege for those who fall within its implicit criterion of
adhering to the elusive common good. Consequently, they hold that citizen-
ship’s transformation from privilege to right has not yet been, and maybe never
can be, completed. The ideal citizen was defined according to the dominant
group’s characteristics (for example, leaving the private sphere of necessity
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behind in order to enter the disembodied rationality of the realm of freedom).
Even when it was expanded and extended, the putative universalism of citizen-
ship didn’t keep up with the characteristics of the new populations brought
under its umbrella (see, for example, Kymlicka 1995; Young 1989).

The restrictive application of human rights appears all the crueler against
the background of their prima facie universality. In spite of their lofty promise,
human rights were for a long time not viewed as inherent in every individual;
they were “about the achievement of a status and the attainment of qualities
that would admit one to political society, to civil society, and, indeed, full
humanity.” Human rights debates revolved around the question of whether
“large groups of people had the maturity, however defined, to share in politi-
cal power” (Kotsonis 2001: 101). Maturity itself was connected with another
eighteenth-century term, progress, and its counterpart, backwardness (Kotsonis
2001: 101). Those assigned to the latter category were to remain under per-
manent or temporary tutelage, paternalism, or coverture—that is, subsumed
under the legal personality of those whose human rights were taken for
granted. As European ambitions proceeded from the abolition of slavery to the
colonial dismemberment of Africa, “human rights became a philosophical
basis for racial hierarchy” (Bernault 2001: 128).

The universalism of the Enlightenment, and the eighteenth-, nineteenth-,
and twentieth-century revolutions that invoked it, was constrained by a triple
equation: rights were available to human beings, but humans were defined
through the responsibilities of the citizen; hence the parameters of humanity
coincided not with humankind but with particular membership. To ascend
to human rights one had to become a citizen, and to be a citizen one had to
assume the mantle of rationality. “If we look at ‘human’ in these terms—the
possession of rationality and enlightenment—then it appears that the Enlight-
enment did not give us universal human rights” (Kotsonis 2001: 101).

The question of who was deserving of human rights and liberation depended in
part on who was considered mature enough to accept the responsibilities of the
citizen. In this sense, the Enlightenment did not tell us all people were human; it
gave us universal standards for deciding who was human, and much of the his-
tory of Europe ever since has entailed a struggle to decide where to set the
boundaries. (Kotosnis 2001: 99)

Consequently,“human rights were absolute . . . but it was . . . a long time before
the boundaries of humanity were expanded to include all people” (Kotsonis
2001: 100).

Just as citizenship commenced as participatory aristocracy, so the Enlight-
enment, and therefore the human rights tradition, started as an exclusionary
humanism. In most cases, since personhood was yoked to property, human
rights hinged on property ownership. Only with the “emancipation” of human
rights from reliance on citizenship did their universal character come to
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assume its proper place. At the same time, the very universalism of human
rights makes it all the more difficult to expand their purview.

Thin and Robust Rights
It was the strength of Marshall’s and of the social-democratic approach in
general that, in search of full membership, they went beyond the conventional
idea that membership in a community is predominantly a civil and political
matter. Marshall’s theory is at once legal, political, and socioeconomic, and
being historical it introduces into the study of citizenship the element of social
change that was missing from the more one-dimensional and static normative
approaches. Marshall surveys and analyzes the expansion of the rights of citizens
as a process of extending them to a new group—the English working classes—in
order to incorporate them into the modern nation-state. Marshall distinguishes
between three sets, or what in the legal idiom we might term three “generations,”
of citizenship rights: civil, political, and social. Civil rights are the bundle of
rights necessary for individual freedom that emerged in the eighteenth century.
Political rights originated in the nineteenth century and guaranteed individuals
participation in the exercise of political power as voters or representatives.
Finally, in the twentieth century, social rights of citizenship—Marshall’s original
conceptual contribution to the theory of citizenship—make possible the attain-
ment of a measure of economic welfare and security or, as gracefully expressed
by Marshall,“the right to share to the full in the social heritage and to live the life
of a civilized being according to the standards prevailing in society.” Marshall’s
emphasis on the common standard of civilization allows us to avoid the com-
mon mistake of conflating welfare rights with social citizenship: the former are
means-based and single out vulnerable individuals as needing protection; the
latter is extended to all citizens of the political community.

A novel citizenship right is currently under debate. As articulated elo-
quently by Will Kymlicka, multiculturalism calls for reforming social institu-
tions in a way that will allow the accommodation of the cultural distinctiveness
of multiple ethnic groups in a single state through a novel concept of citizen-
ship. Such an approach requires that rights be bestowed not only on individu-
als, as is done in the liberal mold, but on groups as well, thus leading to
“differentiated citizenship.” Kymlicka’s illustrations demonstrate that most
democracies already confer rights on distinct groups when their members
live in territorial proximity and, in fact, the claims of homogeneity made by
nation-states had never been fully met and are in the process of rapid erosion.
Multiculturalists would like to go further by instituting rights for groups that
are not concentrated territorially; theirs is a novel goal for a new era of diver-
sity. This would be attained by awarding what we might characterize, following
Marshall’s sequencing, as a fourth citizenship right (or fourth “generation”
right), by adding cultural citizenship rights to the congeries of civil, political,
and social citizenship rights.
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In contrast to citizenship, human rights have not undergone such progres-
sive expansion and have remained much thinner in the way they have been con-
ceived. An enduring liberal articulation of human rights is offered in the last
chapter of the second of Locke’s Two Treatises of Government, in which he links
property and personhood through a notion of equality according to which
everyone has property in his own person (Minogue 1979: 9). Locke himself
listed “the rights to life, liberty, and property” as the fundamental human rights.

A survey of the evolution of human rights in the international arena will
demonstrate that the safeguarding of human rights was predicated on citizen-
ship status and remains most closely associated with civil rights. Historically,
international law was confined to interstate relations, and shielded states by
guaranteeing their privileges and immunities. Before the Second World War,
the protection of rights fell within the domain of domestic jurisdiction and
national law. In only four areas had an international legal framework requiring
the protection of human rights by states evolved: the treatment of aliens, the
abolition of the slave trade, the establishment of common employment condi-
tions, and the protection of minorities. But even among these, legislation was
not justified by reference to human rights as such.

Aliens were viewed as “citizens abroad,” and, consequently, the violation
of their rights was viewed as an affront to their state of origin, which, conse-
quently, was to be the beneficiary of compensation (Borchard 1970).

The second area was the abolition of slavery; after 1814, the practical
instrument chosen was the abolition of the slave trade, mostly through bina-
tional treaties initiated by Great Britain. One of the main reasons for this
initiative was the complaint that slave labor provided an “unfair advantage”
vis-à-vis other colonial competitors in international trade (Henkin 1990: 15).
Only in 1926 did states commit themselves, through the Slavery Convention,
to bringing about the complete abolition of slavery itself. By then, it seems that
slavery had become so odious that no state was allowed to sanction it within its
own boundaries. This sequence, of course, is suggestive of the pattern of other
reforms.

A significant, though anomalous and ambiguous, example of an early inter-
national human rights institution is the International Labor Organization.
The ILO was established after the First World War in response to the influence
of the socialist movements of the era. Through the promulgation of interna-
tional conventions, the ILO sought to promote basic common standards of
employment and social welfare. It might also be, as has been suggested, that
the ILO served as a tool of reducing competition from countries with dismal
labor conditions (Henkin 1990: 15).

Finally, in the wake of the First World War, the League of Nations promised
minorities in successor states of the dismantled multiethnic empires to protect
their collective cultural, linguistic, and religious rights simultaneously with
the protection of their members from discrimination. One of the conditions
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of admission of new or enlarged states (but not previously existing states) to
the League was a pledge to uphold such obligations (Driscoll 1979: 42–43).
This regimen was as flawed as the League of Nations itself.

Since the Second World War, and in accelerated fashion in the globalizing
decade of the 1990s, human rights have been upheld through international
(as well as national) law and, simultaneously, they have been gaining on citi-
zenship as the main purveyor of rights (Leary 1999). In the legal arena, the
new ascendence of human rights is accomplished through the incorporation
of international law on human rights (and other issues) into domestic law and
the consequent transformation of national law. It is in this new normative
and legal context that the possibility for the expansion of human rights be-
yond civil rights seems to lie.

A recent manual on human rights, published under the auspices of
UNESCO, surveys the cutting-edge areas of human rights debate and legis-
lation. Some of the topics examined are: the right to peace, democracy as a
condition for other rights, the right to development, environmental protec-
tion, the right to good health, workers’ rights and women workers’ rights, and
the rights of indigenous people (Symonides 1998). In spite of this long and
expanding list of human rights, starting with the Universal Declaration
and the International Covenant on Economic, Social, and Cultural Rights, in a
recent survey of the internalization of the international human rights norms,
Thomas Risse and Kathryn Sikkink tellingly narrow their study to the “central
core of rights: the right to life (. . . define[d] as the right to be free from extraju-
dicial execution and disappearance) and the freedom from arbitrary arrest and
detention,” because these alone “have been most accepted as universal rights
and not simply associated with a particular political ideology or system” (Risse
and Sikkink 1999: 2).

The “rights” enumerated in the Covenant on Economic, Social, and Cultural
Rights have been routinely ignored, and most human rights organizations have
rarely sought to demand their implementation. Still, a radical change might be
taking place in the thinking of some of these bodies. Human Rights Watch
adopted Amartya Sen’s conclusion that “in the terrible history of famines in
the world, no substantial famine has ever occurred in any independent and
democratic country with a relatively free press.” The Charter of the Center for
Economic and Social Rights in Brooklyn requires it “to challenge economic
injustice in violation of international human rights law.” Oxfam’s current pro-
gram seeks to pursue “rights to a sustainable livelihood,” but also the much
vaguer goal of “the rights and capacities to participate in societies and make
positive changes to people’s lives.” Since 1998, the UN’s WHO has demanded the
recognition of health as a human right. Another UN body, the Human Rights
Commission, called for the harmonization of international trade law with inter-
national human rights legislation. In 2000, the UN Commission on Economic,
Social, and Cultural Rights held that a government’s “core obligations” include
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the provision of equal access to health services, and enough food, potable water,
sanitation, and essential drugs (Economist, August 28, 2001).

Finally, the International Council Meeting, the policy-making body of
Amnesty International—the largest and most important such body—debated
in its meeting in Dakar in August 2001 a resolution that would place social and
economic rights on par with civil and political rights. A compromise was
reached between those who wished to concentrate on a “core concept” and
those who preferred to pursue a “full spectrum” of goals by finding a middle
ground, in new areas; for example, the right to education and good health
where their attainment is impaired by discrimination (International Issues
News 79, September 2001; “Question and Answer: Outcomes of the 2001 Inter-
national Council Meeting,” POL 21/004/2001). The abuse of such rights is now
expected to fall within Amnesty International’s mandate (Economist, August 28,
2001). Initially, Amnesty International suggested that women’s right to educa-
tion in Afghanistan and the struggle against the spread of HIV and AIDS in
Africa be the first campaigns within the expanded mandate. Though both goals
are new ones for the organization, they are still viewed as resulting from dis-
crimination and therefore as justified through reference to the protection of
human rights from discrimination. With the indirect resolution of the former
issue, Amnesty International’s National Week of Student Action in 2003 was
focused on the latter, and, in the process, this educational project broadened the
purview of the traditional understanding the human rights. AI describes the
rationale as follows: “The AIDS pandemic is a human rights crisis. The spread
of HIV/AIDS is exacerbated by systematic abuses of the right to be free from
discrimination, the right to prevention and treatment, the rights to physical
and mental integrity, and the right to freely receive and impart information”
(AI, Out Front, winter 2002–03). Amnesty International’s new mission, which
“encompasses grave abuses of economic, social, and cultural rights,” signals that
the organization holds that “all human rights are interdependent and indivisi-
ble.” The highest attainable level of health from this perspective “is dependent
upon respect for human dignity” (AI, Out Front, winter 2002–3). This list of
initiatives and expanded rationales indicate a desire to expand human rights
with the goal, in effect, of having them coincide with citizenship rights.

The opposition to this approach is formidable. The U.S. ambassador to the
UN’s Human Rights Commission, George Mosse, expressed “concern” about
the advent of international legal norms and the adoption of laws that “would
lead in the direction of the creation of legal, enforceable entitlements to eco-
nomic, social, and cultural rights,” because that would enable citizens “[to] sue
their governments for enforcement of rights” (Economist, August 18, 2001).

Enforcement
Conservative critics, like Edmund Burke, rejected the eighteenth-century at-
tempts to extend the purview of rights by elevating them to an abstraction,
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and continued to favor a particular citizenship—“the rights of Englishmen.”
Indeed, for a long time the narrow bundle of existing human rights was
termed in Great Britain civil liberties. But even Jeremy Bentham, a radical in
his day, held that positive law alone guaranteed rights. With the flair for the
dramatic, Bentham wrote, in“Anarchical Fallacies,” “Right is the child of the
law; from real laws come real rights, but from imaginary laws, from ‘laws of
nature’ come imaginary rights. . . . Natural rights is simply nonsense” (quoted
in Cranston 1979: 18). Though Burke was troubled by the propagandistic
value of natural law in fostering revolution, while Bentham worried that it
might forestall substantive legislation (Cranston 1979: 18), the concurrence of
their visions indicates the existence of a common English vantage point for
their criticism: the historical legacy of the rights of Englishmen, a citizenship
tradition as it was articulated in England. After all, the English Bill of Rights of
1689, in the wake of the 1688 revolution, sought to reaffirm “ancient rights
and liberties” established by English law (Hunt 2001: 6–7).

As Burke, Bentham, and their followers recognized, the crucial trade-off
is between the extension of human rights and their enforcement. The UN’s
December 10, 1948, Universal Declaration of Human Rights moved far be-
yond traditional civil and political rights and, under the influence of its com-
munist member states, included as human rights entitlements that until then
were more likely to be associated with citizenship rights outside liberal soci-
eties. Among these was the right to an adequate standard of living (article 26)
and to social security (22), the right to work and to equal pay for equal work
(23) (Glendon 2001). But this “international bill of rights” did not guarantee
or protect these rights; it merely demanded that member states “strive . . .
to promote them [and] to secure them.” The December 1966 International
Covenant on Civil and Political Rights and the International Covenant on
Economic, Social, and Cultural Rights not only articulated these rights but
also made an attempt to ensure compliance by establishing a self-reporting
procedure (imitating the ILO) and a weak interstate complaints procedure.
These procedures fall far short of international enforcement.

The UN possesses no independent enforcement machinery and so is re-
stricted to the monitoring rather than to the enforcement of human rights
enumerated in its covenants. Its powers of suasion are great, but limited. Some
of its commissions publish reports; others are only allowed to submit ques-
tions to member states (Beetham 1998: 62; Donnelly 1992: 252).

Some of what is missing on the international level is made up for on the
regional one, where there is a network of human rights bodies; however, their
enforcement capacities vary widely. Effective regional human rights juris-
diction and real enforcement capacity exist in Europe: individuals might ap-
peal to the European Court of Human Rights, which is the final enforcement
authority of the European Convention of Human Rights, against domestic
courts. The European Court plays a similar role for employment-related
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complaints. In general, the EU established the principles of “direct effect,”
namely that EU laws must be applied by national courts without their adop-
tion by national parliaments, and “supremacy,” signaling that relevant EU law
always prevails over conflicting national laws (Preuss 1998: 138). The institu-
tional key to the effectiveness of human rights implementation in Europe lies
in the “existence of an independent supranational body alongside intergovern-
mental ones” (Beetham 1998: 67). The Conference on Security and Coopera-
tion in Europe (CSCE) created in 1973 another quasi-regional human rights
regime, which came to be known as the “Helsinki process.” It was, subse-
quently, vested with investigation and conciliation procedures but still lacks
enforcement powers. The Organization of American States’ Inter-American
Commission of Human Rights played a crucial role in exposing the brutality
of Argentina’s and Chile’s military governments in the 1970s, but its consider-
able investigative and reporting powers are not matched by real enforcement
powers. The Inter-American Court of Human Rights may, in principle, issue
legally binding judgements but has done so only in the most cursory fashion.
The African Commission on Human and People’s Rights has only modest
powers of investigation. There are no intergovernmental regional human
rights organizations in either Asia or the Middle East (Donnelly 1992: 251–53;
Beetham 1998: 61–66). Finally, in the United States no human rights reports
are issued to international monitoring institutions, leaving one with the im-
pression that homelessness and lack of health insurance for millions are just
matters of policy priorities rather than human rights violations.

The transition from citizenship rights to human rights, Soysal warns us, is
partial: nation-states are declining but not disappearing (Soysal 1994). No new
structure has emerged to replace the nation-state. The sovereign nation-state
still remains the main institution that administers and enforces rights, even
those conceived to be universally held. In fact, EU citizens exercising their
“European rights” almost invariably do so through the agencies of the state in
which they reside, and “the European character of the rights conferred by the
[EU] is rarely visible” (Preuss 1998: 146).

Since human rights have been internationalized, their enforcement, by and
large, has remained national; however an informal international network of
activists has come to fill the gap. NGOs—from Amnesty International to the
parallel forums at the UN World Conferences on women’s rights in Vienna
and Beijing—are playing an increasing role in monitoring state compliance,
offering suggestions, and bringing pressure to bear on offending states. While
it is customary to celebrate the NGOs’ growing impact, it is equally true that
their existence reflects limited formal state-based enforcement capacities. A
yet embryonic challenge is the attempt of a number of UN agencies in the
fields of economic, health, and social rights, such as the WHO and the Com-
mission on Economic, Social, and Cultural Rights, to redefine their mandate
from the alleviation of hunger and the reduction of disease, child mortality,
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and so on to the pursuit of human rights. In effect, they seek to remake them-
selves from what one might call international social welfare agencies into
international human rights bodies—that is, to transform welfare born of sym-
pathy into binding rights.

In contrast to the lax enforcement of human rights, in democratic regimes
citizenship rights have been characterized by relatively effective implementa-
tion. Political communities, and especially modern nation-state institutions,
have been among the most effective enforcers and enablers of such rights (Tilly
1996). Many theorists have pointed to the crucial significance of the nation-
state as a vehicle for winning rights in the modern world, but Hannah Arendt
has probably done so most forcefully. The aspiration for a nation-state of one’s
own was based on the authoritative illustration by the French Revolution of the
far-reaching success of “combin[ing] the declaration of the Rights of Man with
national sovereignty.” The tight interdependence of sovereignty and rights was
manifested with special clarity after the First World War, when the Minority
Treaties at once placed nonsovereign peoples under the governments of the
national majorities and charged the League of Nations with the duty of safe-
guarding their rights. This, in effect, was an admission that the majority
nations could not be trusted to uphold minority rights. In Arendt’s words,

the worst factor in this situation was not even that it became a matter of course
for the nationalities to be disloyal to their imposed government and for the
governments to oppress their nationalities as efficiently as possible, but that the
nationally frustrated population was firmly convinced—as was everybody
else—that true freedom, true emancipation, and true popular sovereignty could
be attained only with full national emancipation, that people without their own
national government were deprived of human rights. (Arendt 1951: 272)

Arendt highlights the fundamental paradox of modern citizenship: since the
sovereign nation-state was the primary enforcer of the “inalienable” and,
therefore, universal human rights, individuals not enjoyed rights not by virtue
of their humanity, but by virtue of their membership in the major political
institution of the day—a particular, territorially based nation-state. “Because
the sovereign state had become the vehicle for claiming rights, members of
nations who had not achieved sovereignty had no effective rights” (Klusmeyer
1996: 71). As John Torpey has pointed out, even today the nation-state remains
the main guarantor of rights, be they citizen or human rights (Torpey 2000).

Globalization and Rights
My analysis of the two traditions has illustrated that neither citizenship nor
human rights has been used to justify social equality as a goal in itself. When
their advocates are confronted with the adverse effects of unequal access to
resources, their demand is usually limited to securing sufficient resources to
enable the exercise of the rights by their bearers. It is not in these spheres that
the two traditions’ major differences lie.
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In the Greek polis and in the long tradition ensuing from it, citizenship
gained an enduring inclusionary dimension by superseding prepolitical iden-
tities based on narrow tribal or parochial identities. Citizenship that had
emerged as political membership was no longer restricted to the sphere of
politics (Preuss 1998: 142–43). To ensure fuller membership, citizenship has
been expanded to include ever newer rights, from negative, through enabling,
to positive. Citizenship rights have been cumulative and relatively robust, and
they continue to benefit from the enforcement capacities of nation-states.
At the same time, once they reach the border of the national community the
limits of their universalism become obvious: citizenship cannot be extended
to outsiders without restructuring the political units within which they are
embedded. Today, in comparison with what had evolved as the human rights
tradition, the particularism of citizenship, confined to members of political
units, its exclusionary aspect, looms larger.

We live through an exciting period of extension in human rights that
protect the individual and, on occasion, groups facing extreme cruelty. Atten-
tion to human rights is accompanied by the judicalization of international
relations and the spread of liberal legal norms of the right of judicial review,
greater autonomy to courts, and constitutional expansion, as well as the
enforcement of long dormant international conventions of human rights,
greater enforcement of punishment for crimes against humanity, and the cre-
ation of an International Court of Justice. At the same time, the exponential
growth in international trade, homogenization of property laws, and the mar-
ketization of public goods from welfare to health care have further enhanced
the influence of capital markets and movements. Efforts to ensure global com-
petitiveness and the fear of “capital flight” threaten to undermine the social
citizenship rights of various groups, especially labor and women, embedded in
national welfare states and institutions. For example, in both Britain and the
United States social citizenship rights and welfare rights that seemed secure for
decades have been recently abrogated.

Citizenship has evolved into a robust complement of rights, in which later
political and social citizenship ensure effective access to the earlier civic citi-
zenship, as Marshall has demonstrated. But human rights have remained thin-
ner, they have yet to develop such coherence, and their social and especially
political dimensions are still debated. A trade-off is at work: citizenship rights
are thicker but available only to members of a particular state, human rights
are universal and, as such, thinner. The same applies to the protection of
rights: the more universal rights are, the more difficult it becomes to enforce
them.

Universal human rights were first defined, as was modern citizenship ear-
lier, in regard to civil rights. But will they be arrested there, or will they follow
the course of modern citizenship, which commenced in the eighteenth cen-
tury with civic citizenship rights, to be followed by political and social rights,
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and, more recently, by the possibility of collective cultural rights? Our analysis
of the relationship of the two traditions leads us now to ask: Can human rights
evolve further without, in effect, becoming citizenship rights, and can human
rights turn into citizenship without the enforcement capacities of global
governance and its institutions?

The blurring of human and citizenship rights has not weakened states: in-
ternational regimes of enhanced human rights are more likely to continue
strengthening states’ enforcement capacities. But if social and economic rights
are progressively adopted as human rights, the inherent limits of citizenship
as membership will likely reduce its appeal and concurrently the influence of
nation-states. Human rights have made great strides in the past 250 years, but
to be truly effective in a globalizing era they would have to be transformed into
citizenship—namely, membership in a global political community that has its
own distributive and enforcing institutions. (In our conclusion, we discuss
alternative interim situations in which human rights and citizenship may co-
exist and reinforce each other.) The contemplation of such possibilities indi-
cates the fluidity of frameworks of citizenship and the corresponding notions
of state sovereignty.
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II
Producing Citizenship
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3
Constituting Political Community

Globalization, Citizenship, and Human Rights

RONNIE D. LIPSCHUTZ

State, sovereignty, citizenship, and rights have never been what we convention-
ally assume them to be. A genealogical examination of the intersection of these
concepts would illustrate their contingency and contextuality, even as their
meanings and associated practices have been frozen over and over. When we
speak of these concepts, therefore, we invoke understandings fixed in time
and space, even as those concepts and practices about which we speak are con-
stantly changing and shifting.1

As a consequence of globalization,2 the four concepts and practices have
changed from what we imagine them to have been, but never were. Thus, the
changes in political community and membership that have been so remarked
on during the past ten years (for example, Brysk and Shafir, this volume;
Lipschutz 2000) are not so much about changes from some mythic originary
condition as the contradictions and changes in the tensions inherent in main-
taining particular fictions of state, sovereignty, citizenship, and rights in the
face of globalization. It is fair to ask, therefore, if the idealized condition has
never existed—is, at best, a kind of Lockean myth of contract—why be con-
cerned about how citizenship is changing, how these changes affect people on
the ground, and how our conceptions and practices of membership, belong-
ing, and political community might be altered?3

That something is mythical does not mean that it has no social meaning or
political significance. I use the term mythical to denote a story that purports to
explain very real phenomena and conditions, to account for things whose ori-
gins and causes are something of a mystery. Our accounts of state, sovereignty,
citizenship, and rights have this quality, for, although we can point to places
and times important in their realization—such as Westphalia, 1648—we can
never locate the places and times of their origins. Moreover, our creation myths
not only elide the sheer complexity of the process, they also completely disre-
gard other forms of state, sovereignty, citizenship, and rights whose successes
have been lost to memory under the swords and tank treads of geopolitics.4

A genealogy of these four concepts, especially human rights, does not dele-
gitimize their very important functions in global politics, nor does it imply
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their rejection. Rather, as Foucault put it, “the search for descent . . . disturbs
what was previously considered immobile; it fragments what was thought uni-
fied; it shows the heterogeneity of what was imagined consistent with itself ”
(Foucault 1984: 87, cited in Brown 2001: 103). Understanding how these con-
cepts and practices came to be what we think they are also illuminates the
ways in which they are responses to conditions and contradictions in particu-
lar times and places. As we conceive of them today, all four concepts are
contingent artifacts of the play of power, and hence politics, arising out of
the fifty-year history of contemporary globalization. To put this another way,
the constitution and distribution of citizenship and rights by the state and
through institutions such as the human rights regimes should be seen not as a
natural outcome of some sort of progressive political process but, rather, as
one that is as much about the exigencies of particular historical moments as it
is about ethics or social welfare.

Under conditions of globalization, the contemporary state is a facilitator of
open markets, which rely on flows of capital, goods, and labor across borders
as part of the process of continual accumulation. If sovereignty is understood
as the prerogative of the state to prevent, restrict, or permit activities that
challenge its authority and jurisdiction, two consequences (at least) become
evident. First, the state cannot fully choke off labor mobility, even though it
may engage in some restrictive actions for political purposes. Indeed, a certain
degree of labor mobility and flexibility is essential to the state’s maintenance of
its authority, and if this cannot be supplied from within, it must come from
without. Second, the market does not recognize or reward “national citizen-
ship,” here understood as membership in a limited polity (a point once made
by Robert Reich about capital and industry; see Reich 1991). Capital selects
investment opportunities only on the basis of costs, and citizens are less costly
than migrants only if the latter are unavailable (and under those circum-
stances, capital may choose to relocate elsewhere). One of the costs of global-
ization, it would appear, is this tension. To put the point more bluntly, it is not
“citizenship” that needs to be reconceptualized; citizenship is a variable depen-
dent on the state, so to speak. What needs to be rethought and deployed is
political community and the nature of membership therein.

In this chapter, therefore, I examine the continually emergent contradic-
tions between the mythical condition of citizenship and the reality, under the
pressures of globalization, as it is expressed today, especially in Europe and the
United States. I do not seek to achieve definitional closure in our conceptual-
izations of the four concepts, thereby foreclosing alternatives. Rather, I address
some of the ways in which changes in the global political economy are generat-
ing different (and not always new) types of relations between individuals,
groups, and states. These changes are, in part, the result of the movement of
people, but they are also a consequence of the shifting and reconfiguration of
loci of political authority that is one effect of globalization (Lipschutz 2000).
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In the first part of this chapter, I offer a theoretical perspective on the
relationship between citizenship and the state, with a particular focus on
citizenship as a “scarce” property right granted by the state to selected mem-
bers of the political community who meet specified qualifying conditions.
Globalization has had peculiar impacts on property, in particular, especially
with respect to intellectual property and its commodification, with conse-
quent ramifications for the Lockean conception of the producing, consuming,
propertied citizen. I next discuss how recent changes in the global economy
have created a contradiction—and not for the first time, I might note—
between spaces of political membership (national citizenship) and spaces of
market participation (economic citizenship).

I then examine the framework offered by Yasemin Soysal (1994). In partic-
ular, she has noted the divergence between the constitutional foundation of
“postnational citizenship,” based in “transnational discourse and structures
celebrating human rights as a world-level organizing principle” (1994: 3), and
the necessity for implementation of such rights within national contexts, a
consequence of the sovereignty principle. I argue here that Soysal disregards
the roots of individual(ized) human rights in economic liberalism and, there-
fore, comes to more optimistic conclusions than might be warranted where
incorporation of noncitizens into the body politic is concerned.

In the second part of the chapter, I consider the cosmopolitan alternative—
that is, “global citizenship”—as it is discussed by a growing number of com-
mentators, such as David Held (1995b, 1996). Drawing, in particular, on
observations by R.B.J. Walker (1999), I argue that global citizenship, as under-
stood by the devotees of cosmopolitanism, is not much more than a thin
version of the national variety, projected into the transnational realm. Given,
moreover, that “global political space” is organized along the lines of the
American domestic system, the former is strongly characterized by liberal
beliefs and practices and therefore subject to the same tensions and contradic-
tions that are found within U.S. politics (as well as in the politics of other
liberal states). Therefore, without the existence of a strong and well-enforced
framework of rights, obligations, and entitlements at the global level, and an
authority to instantiate them, there is nothing for the individual to be a citizen
in “relation to.” One is left only with a kind of global economic citizen, whose
material manifestations are consumption, credit, and property.

In the final section of my chapter, I ask whether there are any alternatives
and, indeed, whether the very concept of citizenship, as we understand it, as
a contingent and contextual product of the era of the nation-state, must be
replaced by or subsumed into some other relational construct. I examine
several possibilities and find them wanting. A complete reconceptualization of
citizenship will, I conclude, require a reexamination of what we understand
as “politics” and the spaces of political action (Arendt 1958; Wolin 1996).
Contemporary citizenship is an artifact of what we might call distributive
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politics, in the sense that the constitutional bases for the use of power have
been inscribed in beliefs, documents, and practices. The several common defi-
nitions of politics—authoritative allocation of values; who gets what, when,
where, and so on—presume that the citizen is interested only in how resources
are distributed and in periodic ratification of that distribution. When, how-
ever, distribution becomes disassociated from those constitutional bases that
comprise and legitimate the use of power within and by the state, as is the case
under globalization, distribution and ratification are no longer related to citi-
zenship. Any effort to restore the accustomed concordance will necessitate a
change in our understanding and practices of politics with, in particular, a
focus on how power is to be used and within what form of political commu-
nity it is to be applied.

A Brief Genealogy of Citizenship
Under the theoretical conditions of international anarchy with no world gov-
ernment, the exclusiveness of the state, maintained by law and force, is sup-
posed to be tempered by economic and cultural interdependence. But this very
interdependence results in the much-noted contradiction between the function
of borders in demarcating zones of exclusiveness (and exclusive citizenship)
and the growing permeability of those borders to all sorts of transnational
flows. Government and police power are problematic where the fiction of
closed borders clash with the realities of open economies (Lipschutz 2002).

Borderlands become an especially vexing matter, inasmuch as national sov-
ereignty and individual citizenship and rights may operate at cross-purposes
in them. But borderlands are no longer restricted to border areas; they can
be anywhere. If, historically, borders marked the extent of citizenship and
associated rights, political, social, and economic, emanating from a particular
political center, today those markers have lost their discursive and practical
standing, as diasporas create new “homelands” far away from the old ones, and
binational migrants confound the political economies of liberal states. Who
then is a bona fide citizen? Who is not? Why does it matter?

Constitutionally and legally, of course, states and governments have long
established standard requirements for citizenship as well as the conditions
under which it might be obtained by those who are alien and not “national,”
but even these rules change over time in response to the exigencies of everyday
life. A century ago, one’s home state could place limits on the right to leave, but
passports were not required to enter a host state. Today, with the exception of
parts of the European Union, one cannot leave one country or enter another
without a passport. A decade ago, there were no “citizens of Europe.” Today,
there are. As Kathy Ferguson has put it, “A state or society is never a simple
or static thing; it is always a process of becoming” (Ferguson 1996: 436). Simi-
larly, even as there may be fundamental rights, privileges, and obligations
associated with citizenship in any given state, these are always in a “process of
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becoming” something different. Those changes are better explained by the
interplay of politics and economics than by concerns about ethics, justice, or
abstract rights.

Hence, contemporary struggles to limit citizenship cannot be explained by
either the widespread abjuring of traditional values and historical conven-
tions, or effects arising from social mixing and immigrant cultures. If there is a
problem here, it may be attributable more to a “crisis of the nation-state,” and
the relationship of the individual to that crisis, than to the individual herself
(Lipschutz 2000). It follows, therefore, that, absent the advent of a world state,
any displacement of citizenship and rights to the global level will not resolve
the contradictions or instantiate a fixed resolution of the dilemma.5

The very concept of “citizen” as a contractual relation between the proper-
tied individual and the sovereign state is not much more than two hundred
years old, in spite of the fact that “citizen” was not an invention of nineteenth-
century nationalists but, rather, an inheritance from feudalism. Prior to the
emergence of the modern nation-state and the associated concepts and prac-
tices of citizenship, most people were literally property, bound to the land via
feudal relationships with their lord. Changes in the character of political
community in Europe from an aristocratic hierarchy under God to a more
polyarchic form under the state were paralleled by the gradual transformation
of subjects into citizens. This process took several centuries and was closely
linked to the rise of capitalism.

The delinking of labor from land inherent in the demise of feudalism and the
transition to capitalism raised a dilemma for rulers and states alike: What was
to bind the free (bourgeois) individual to the state, if ties to the land no longer
kept them imprisoned? John Locke provided one part of the answer; G.W.F.
Hegel, the other. Locke argued that it was private property that “made” the
citizen and provided the foundation for civil society (Locke 1988: II, 122–24,
138). John Stuart Mill made similar arguments, insisting that it was property
that created both wealth and nationhood (Mill 1962: 52). Locke, of course, was
referring to more than just material possessions. Nonetheless, in the demo-
cratic societies of the nineteenth and twentieth centuries, and even as late as
the 1960s in parts of the United States, only possession of material property in
the form of real estate qualified certain, for the most part, male individuals to
full citizenship and associated rights (I return to this point below).

Hegel argued that property was essential to identity. As he put it, property
was central to the (re)production of selfhood, and selfhood related to the
establishment of individual social existence. Recognition of the functioning
individual rested, therefore, on property (Hegel 1821: sec. 1.1; Avineri 1972).
The differentiation of individuals and their interests from the more collective
concepts of feudalism was central to the rise of liberalism, as it was, indeed, to
the very notion of citizenship as an individualized attribute conferred on the
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person, rather than an ascriptive characteristic inherited from one’s ancestors
or arising from physical location.

Industrialization and enclosure of common lands between the seventeenth
and nineteenth centuries, especially in Great Britain, further dispossessed
many who had never been citizens in any contemporary sense of the word, but
who had certainly been members of communities, albeit with few “rights” as
we conceptualize them today (Polanyi 1944). Contrary to the claims of Garrett
Hardin (1968), the “tragedy of the commons” was not ecological but social
(as is the case with enclosures taking place today). Community membership
rested heavily on reciprocal bonds of obligation and extensive kinship ties—
what anthropologists used to regard as the “customs” of so-called traditional
societies. Today, such bonds have acquired new legitimacy and respect under
the rubric “social capital” (Putnam 2000), even as this represents another
move to transmogrify personal relations into semimonetized values.6

I do not mean to reify or romanticize these arrangements; such kin- and
land-based communities were closed, parochial, exclusivist, and often un-
friendly to “outsiders.” They were also, for the most part, excluded from the
elite political life of a country. Nevertheless, enclosure and the penetration
of markets and industry into these communities disrupted long-established
social ties and devalued those forms of social capital so important to house-
holds and communities (Berman 1982). As a result, the material bases neces-
sary for the survival of these “ur-citizens” went into decline or were stolen
outright. Left without livelihoods, people began to leave the countryside and
migrate to the cities. (This process is almost identical to that which we see
today around the world, most noticeably in less-developed countries; see,
for example, Sassen 1994, 1998). Once in the cities, migrants owned little or
nothing, thereby failing to qualify for citizenship defined in terms of posses-
sions. The more fortunate became members of the working class and began to
accumulate things, if not actual real property. The less fortunate became
members of a disenfranchised lumpen proletariat.7

In time, these new urban residents became too numerous to ignore.
Governments were compelled to acknowledge them as bona fide members
of the nation, if only to give them a stake in the defense of the state and to
protect governments from the domestic instability. But for decades, citizen-
ship, nationality, and rights were restricted to small numbers, defined in fairly
narrow terms—by blood, as in Germany, or language, as in France—and
limited to men. With time, these legal requirements were linked less and less
to masculinity or ownership of real property and in their place an often tacit
link to the individual’s property rights in the self, in the form of alienable
labor, became the basis for citizenship (Stanley 1998). As testified to by con-
temporary debates over welfare and employment, liberal societies continue
to regard those who do not work for a wage as less than full members of the
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political community, and sometimes impose restrictions on their liberty and
rights (as is the case with workfare schemes; see also Arendt 1958: chs. 3–4).

The political turmoil of the century and a half between 1800 and 1945
resulted in the consolidation of European nation-states even as it created vast
numbers of stateless refugees, who found themselves without passport or
papers.8 But many of these were, eventually, able to acquire citizenship. At
the same time, as seen in the case of Nazi Germany, what was granted by the
state could also be confiscated by it. After World War II, enfranchisement of
previously marginalized minorities, as through the Civil Rights movement in
the United States, and the integration in Europe and Britain of immigrants
from former colonial possessions seemed to indicate a universal trend toward
a more inclusive conception of citizenship. But this trend may have been an
illusory one. As we have seen in more recent decades in the United States,
Germany, France, the United Kingdom, and most of Europe and Asia, with
new patterns of migration and immigration and growing fiscal stringencies,
full inclusion has become very controversial.

In simplified terms, citizenship can be understood as an individual’s
entitlement to participate in some aspects of the state’s establishment and
maintenance of authority (this participation is what we conventionally call
“politics”), and to receive protection for one’s self and property, in return for
an obligation to commit one’s body, property, and taxes to the state in times
of national need. Prior to the French Revolution, the typical member of politi-
cal society was a propertied gentleman—often of the aristocracy—with an
interest in preserving his title to property and his status. With the French
Revolution, property became less central to the grant of citizenship (as mem-
ber of political society), and property in the self became more important (and,
eventually, the only requirement, albeit only so long as no other state had a
“lien” on a person’s body). In keeping with its role in creating and legitimizing
property rights, only the state was authorized to grant such title to property in
the self (as happened with abolition in the United States), and only those who
met a set of sometimes arcane and complicated criteria were deemed qualified
to receive such title.

While it is often assumed (as I have above) that the earliest forms of citizen-
ship were merely political—that is, they encompassed only political rights
of membership (Arendt 1958)—in fact, citizenship has always been better
understood as part of an industrializing state’s political economy. In the late-
nineteenth-century United States, for example, citizenship was, in many in-
stances, a prerequisite for acquiring title to property, on the one hand, and
confiscating it from those who held or occupied land under other forms of
customary or usufruct title (which was rarely inscribed in documents recog-
nized by the United States or the individual states). By binding certain people
to territory via citizenship, and using citizens to lay claims to territory on its
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behalf, the American state was able to extend its national sovereignty to parts
of the continent in which initially it had no legitimate claim or title other than
“Manifest Destiny” (for example, Texas, California, the Southwest).

European struggles for land had a similar character. Disputes over control
of Alsace-Lorraine, for example, revolved around the national character of
its inhabitants, and which group—French or German—were dominant both
numerically and economically. Prior to the Second World War, Germany
asserted its right to sovereignty over many of those areas in which ethnic
Germans lived, claiming them as “property” of the Nazi Reich and, by implica-
tion, the land they occupied as territory of the Reich. While such revanchist
claims no longer carry much weight in most of Europe—unlike in other
parts of the world, such as Israel/Palestine or Kashmir—the emergence of
the European Union seems, nonetheless, to have generated a sense of unease
regarding the relationship between citizenship in its member states and “citi-
zenship” in the EU.

There also exists a critical but mostly unremarked parallel between private
property and sovereign territory. (Indeed, there is a not-accidental relation-
ship between the self-interested individual of liberal political theory and the
self-interested state of both realism and neoliberalism, a point discussed in
Onuf 1989.) Not only does the nation-state grant property rights and protect
property, it can also define who is permitted to own property and where.
While the spread of capitalist ideology and practice has served to eliminate
many restrictions on property ownership throughout the world, one can still
find countries where only citizens are permitted to own land, and places where
only property owners are permitted to vote. These parallels are especially
apparent in the case of Israel, in which almost 95 percent of the land was and
is held by the state or other national institutions as the “collective property” of
the Jewish people. Among other things, such national property prevents non-
Jews from taking title to land—that is, the national territory—and, therefore,
maintains the “Jewish” character of both citizenry and land.

What do these arguments and observations have to do with contemporary
citizenship and rights? First, only the individual who puts labor (or money, a
proxy for labor) into land is entitled to call it his or her property, and only the
individual who owns property or exercises rights to property in the self (that
is, through wage labor) is, even today, considered a full member of the national
political community. Second, since the state exists to preserve property, among
other things, only those who have property are believed to have an interest in
preserving the state (Locke 1988: II, 138). Note that those who put labor into
land but lack title to it (that is, hold property in themselves), whether peasants
or squatters, can never be fully rational or full citizens, according to Locke
(1958: 252), even with the extension of suffrage and other accoutrements of
citizenship (McPherson 1962: 221–29). Finally, because of these links between
citizen, property/sovereignty, and state, the extension of suffrage and other
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rights to those who do not hold property has happened only very slowly.
Because citizenship and the rights associated with it can be understood as
grants of privilege or property in the self, authorized by the state, the incorpo-
ration of “outsiders” into the political economy can be seen as constituting a
major change in the status and practices of state sovereignty. This happens, of
course, frequently and continuously, even as it creates internal tensions and
contradictions, a point on which I shall elaborate below.

Implicit in my argument is the notion that all contemporary states are
internally Lockean, even those that are not visibly democratic or even capital-
ist. A Lockean state rests on the proposition that the government is representa-
tive of the people rather than simply a sovereign unto itself. While practice
is often quite distant from theory, there are few states whose constitutions do
not include such principles and that do not hold periodic elections, however
meaningless the latter might seem. Those governments seen as consistent
violators of the human rights of citizens are under constant pressure to fulfill
the terms of the Lockean social contract. To a growing degree, the practice of
political conditionality makes the availability of international financial funds
contingent upon fulfillment of those terms.

The Economic Bases of Human Rights
The conventional story tells us that citizenship and human rights are political
entitlements, having emerged through a historical and somewhat teleological
process of political development, and culminating in democratization and the
modern citizen. Globalization, it is sometimes said, threatens these entitle-
ments because of relentless competitive pressures that force governments
to make policy choices without public ratification (Brysk and Shafir, this
volume). Others, however, argue that, notwithstanding these pressures and a
“democratic deficit” at the international level, states are finding it necessary
and possible to grant forms of national membership and protect rights of
noncitizens.

Yasemin Soysal is an advocate of this latter view, arguing for a “postna-
tional” approach to understanding the limits of state sovereignty where rights
are concerned. On the one hand, she asserts, national sovereignty has become
“celebrated and codified in international conventions and treaties.” On the
other hand, the “notion of human rights, as a codification of abstract concepts
of personhood, has become a pervasive element of world culture” (Soysal
1994: 7). States are counted upon to assert their sovereignty over borders and
immigration, but, at the same time, they are also expected to observe certain
global standards regarding treatment of those who cross those borders and
enter the national space. Soysal explains this apparent contradiction by refer-
ence to “new institutionalist approaches in macrosociology [that] contend
that world-level rules and definitions are integral to the constitution of na-
tional institutions and social entities, such as state policies and bureaucracies,
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national economies, education, welfare, gender, and the individual” (Soysal
1994: 41). And, she continues,

Human rights are now a pervasive feature of global public culture. They are the
object of much public debate and social action and organization, enveloping
and engendering a wide range of issues. . . . As such, human rights principles
amount to more than formal arrangements and laws. They constitute a binding
discourse, according frameworks that render certain actions conceivable and
meaningful. . . . [G]lobal discourse creates new actors and collective interests
which, in turn, exert pressure on existing systems. Once codified and material-
ized through conventions, legal instruments, and recursive deployment, this dis-
course becomes a focal point for interest-group activities and public attention. It
enables mobilization, opens up an array of legitimate claims, and amplifies
action. (Soysal 1994: 43–44)

Based on her research in several European countries during the late 1980s,
Soysal finds that migrants are slowly being incorporated into the body politic,
albeit not as full political members. While the particulars among countries
vary, depending on state structure, culture, and history, migrants are being
granted a broad range of social and economic rights. These permit them to
integrate, at least partially, into the political economies of their host countries,
even though they do not assimilate as individuals or become “nationals” in the
generally understood sense of the term. Soysal takes this to be an optimistic
and promising trend, in that it permits the simultaneous maintenance of
a class of “national” citizens while creating a parallel class of “postnational”
citizens.

Yet, in characterizing the discourse of human rights as a social and political
phenomenon—which does, of course, have visible distributive effects—Soysal
manages to disregard the role of the human rights discourse in the neoliberal
global political economy as well as the origins of human rights in liberalism
and its political economy. More to the point, the human rights discourse is as
much one of political economy as it is social or political.9 Here, again, geneal-
ogy is illuminating. If we return to the origins of human rights in natural law,
we find that they were asserted as against those limits imposed on the emerg-
ing European bourgeoisie by the divine laws of God and the divine rights of
kings, as Brysk and Shafir note in their introduction to this volume. But it was
only through the legitimation of such rights that the middle classes were able
to protect their property from unjust seizure. Moreover, it was only through
coalitions with the sovereign, against the landed nobility, that the bourgeoisie
was able to obtain acknowledgment of these rights by sovereign and state.
Ultimately, these first rights of property were expanded and extended to en-
compass today’s panoply of human rights, as I suggested earlier in this chapter.

This argument is not meant to suggest that concepts of human rights
did not exist prior to the promulgation of the UN Universal Declaration of
Human Rights in 1948 or, for that matter, the French Declaration of the Rights
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of Man and Citizen in 1789. Nor do I suggest that human rights are some kind
of conspiracy by capital or a liberal imposition. Rather, my argument is that
human rights—political, social, and economic—are associated with individu-
als living in a liberal market society and are necessary to a fully realized but
largely imaginary form of that society. As I have written elsewhere (Lipschutz
2000), human rights are best understood as a form of individual sovereignty
exercised within liberal systems and their markets, which frees the consumer
citizen from the constraints imposed by states pursuing national advantage.
One’s right to purchase an item produced anywhere in the world trumps the
state’s interest in restricting such choice only to national products (Friedman
1962; Friedman and Friedman 1980).

Human rights have quite different meanings (if they have any meaning
at all) outside of this liberal framework (see, for example, efforts to extract
similar rights from the Quran), and this is one cause for conflicts between
countries over their human rights records. By focusing on the individual at the
expense of society, human rights privilege individual self-interest, a necessary
element of market society. Individual freedom is conventionally clothed in
those negative freedoms that offer liberation from any obligations to society,
but is more often judged in terms of success within the market. The specific
human rights discourse analyzed by Soysal has been pegged to the spread of
laissez-faire liberalism to the four corners of the Earth over the past fifty years,
a result of the post–Second World War economic regimes, institutions, and
practices established by the United States (with an early assist from the United
Kingdom). The goal behind the Bretton Woods project was to reproduce
domestic American society (or, at least, its underlying structural conditions),
as much as possible, the world over. Such a system would be wide open to
American products, investment, and extraction. To a significant degree, the
project was a success, laying the groundwork for the most recent round of
globalization that began in earnest during the 1980s (Lipschutz 2000: ch. 2).

Some observers, such as Stephen Gill, have commented on the extent to
which citizenship has come to be defined by the individual’s relationship to
the market rather than the political community. Gill points out that wealth is
necessary for access to credit, and credit is a prerequisite for citizenship in
contemporary liberal democracy. He writes that “the substantive conception of
citizenship involves not only a political-legal conception, but also an economic
idea. Full citizenship requires not only a claim of political rights and obliga-
tions, but access to and participation in a system of production and consump-
tion” (Gill 1995: 22). This, he argues, acts to discipline and socialize consumers,
beginning in adolescence. Failure to meet the terms of economic citizenship,
through late payments or bankruptcy, means social marginalization. The threat
of exclusion keeps consumers in line (Lipschutz 2000: ch. 7). The result, Gill
says, is the replacement of “traditional forms of discipline associated with the
family and the school” by market discipline (Gill 1995: 26; see also Drainville
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1995). In this way, the workers of the world are bound into citizenship in the
new global economy.

Under these conditions, property, and little else, does become the funda-
mental basis for citizenship, and many rich countries are more than happy to
grant citizenship to immigrants who bring with them substantial amounts of
capital. But economic citizenship of this type obviously leaves many out of the
picture—millions in the United States; billions around the world. Even during
the booming economy and long expansion of the 1990s, the wherewithal to
become an economic citizen did not reach everyone. Moreover, bankruptcy
laws pending in the U.S. Congress suggest that what the market grants it
can also easily take away. In countries such as Indonesia and Thailand, many
who aspired to join the global consumer class now find themselves shut out by
a recession triggered by the 1997 economic crisis (Garson 2001).

Soysal’s research was undertaken in the late 1980s and early 1990s, prior to
the establishment of the single European market, the European Union, and the
various agreements establishing more rigorous boundaries between the EU
and the countries to the east and south. It is not so clear that national solutions
to the treatment of migrants continue to be operative in the way she describes
them. More to the point, Soysal’s view of postnationalism is decidedly nonma-
terialist, and fails to recognize, or anticipate, the continuing and growing ten-
sions the mobility of labor, much of it illegal, has created in both industrialized
and industrializing countries. These tensions arise from a fundamental con-
tradiction between political and economic demands on states by the bour-
geoisie, on the one hand, and capital, on the other.

Migrants seem to pose several challenges to the middle classes of Europe,
North America, and other states that are mostly representative of a single or
titular nationality. First, they appear to threaten the hegemony and power of
the dominant nationality, making the latter feel insecure as cultural changes
and commodification work their way through the society (Harris 2002). Sec-
ond, because migrants are often unregistered, it is assumed that they pay no
taxes and represent a net drain on state resources, which the dominant group
believes it is financing (see, for example, Harris 2002: appendix I). Finally, the
middle classes have no real sense of the employment structure of the economy
and assume, as they are often told, that migrants take jobs at the expense of
unemployed citizens (which seems not to be the case, even in countries with
structural unemployment stuck around 10 percent) (Sassen 1999: ch. 7). The
result of the combination of beliefs and insecurities are demands that “some-
thing be done” about immigration, both legal and illegal.

In response to such political pressures, governments engage in policies and
practices that appear to be attempts to reduce immigration, in the effort to
garner votes, without actually having a serious impact on labor flows (Harris
2002: 80). Such halfhearted efforts are mostly a favor to capital and its holders,
who recognize their need for low-wage workers and the fact that middle-class
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citizens will not take such jobs, even in times of economic duress (Portes and
Rumbaut 1996). One need only stand outside of Disneyland, or one of its
clones, at closing time, watching daytime workers leave and nighttime workers
arrive, to see this distinction at work. The difference is evident, and so is the
demand for labor that structures that difference.

To accommodate immigrant/migrant labor, the state must provide some
modicum of services, although, as Soysal shows us, the specific services offered
depend on the specific state under investigation. But it is also interesting to
note that political tensions affecting the middle classes do not wax and wane
in direct relation to levels of economic activity. Periods of prosperity create
as many, if not more, demands for controls on immigration as do periods of
economic recession or stagnation. This occurs because it is during the former
that the demand for labor is high, that domestic labor pools are unable to meet
the demand, that migrants are more likely to move in search of employment
in host countries, and that the cultural impacts of immigrants are likely to
become most visible (Sassen 1999: ch. 7; Harris 2002: 98–104). These days,
prosperity seems as likely as recession to engender anti-immigrant legislation.

Going Global: Is Cosmopolitan Citizenship the Answer?
The pervasive sense that the contradictions between transnational mobility and
national citizenship generated by globalization cannot be resolved within the
nation-state has led to a growing interest in “cosmopolitan citizenship.” While
the term cosmopolitan has a somewhat checkered past, it has now become
shorthand for the enhanced international mobility and territorial disconnect-
edness of that growing number of people whose loyalties to the nation-state
are no longer a given. There are a number of competing and contrasting con-
ceptions of cosmopolitan citizenship, whose origins are to be found in the
Stoics’ notion of “cosmopolis,” “based on the notion of the essential oneness
of humanity as part of the universal natural order governed by natural law”
(Hutchings 1999: 12). Although we no longer subscribe to either “natural
orders” or “natural law,” the sense of one humanity is stronger than ever.

Here, however, I wish to focus on two of these cosmopolitan notions: first,
the idea of what is, essentially, an elaboration on a neo-Kantian, multilevel
federalized citizenship, as proposed by David Held and his colleagues (1995b,
1996) and Andrew Linklater (1998, 1999), and, second, what some call “differ-
entiated citizenship,” which is based on memberships, with variable rights, in a
range of differentiated political and social communities (see, for example,
Young 1989; Kymlicka 1995). Obviously, I cannot do justice to either of these
conceptions in this chapter and only summarize them here.

Federalized Citizenship

Immanuel Kant’s conception of cosmopolitan citizenship is rooted, on the
one hand, in the framework presented in Perpetual Peace, which is based on an
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international association of peaceful republican states. On the other hand, it is
also rooted in individual membership in a transnational moral community
based on the Categorical Imperative. In his writings, Kant did not suggest that
cosmopolitan citizenship involved any kind of political membership in a
transnational community, somehow based on individual participation in a
global public sphere. As Andrew Linklater (1999: 41) puts it,

The democratic moment in Kant’s writing was confined to the principle that the
citizens of separate states should imagine themselves as co-legislators in a
universal communication community. . . . [A]ll human beings should act as if
they are co-legislators in a universal kingdom of ends, although they will never
take part in deliberations together. World citizens would remain members of
bounded communities. . . . But the act of imagining themselves as participants in
a universal society of co-legislators in which all human beings are respected as
ends-in-themselves would place powerful moral and psychological constraints
on the wrongful exercise of state power.10

Based on Linklater’s description, it is evident that Kant’s model lacks two com-
ponents thought of as essential in our modern conceptions of citizenship.
First, as noted above, there are no actual politics or political practices involved
here: no deliberations, no voting, no public space. The cosmopolitan part of
citizenship is a moral construction organized around some sense of common-
ality among human beings and requiring people to act as if they belonged to a
global public space. This is akin to the contemporary notion of “consciousness
raising”: if we all came individually to believe proper thoughts, we would act
on them and change the world.

Second, there is no obvious material element involved here and no institu-
tions or organizations to provide rights or entitlements or to impose obliga-
tions on either states or individuals, as is the case within the nation-state. In
other words, power is absent. If we take liberalism as the organizing ontology
of this type of cosmopolitan citizenship (although Kant did not), there is no
“payoff” to being a good global citizen, and therefore it is not in any individ-
ual’s short-term self-interest to be cosmopolitan.

Held, Linklater, and others do not seem overly worried by the flaws in
Kant’s concept and recognize its shortcomings. It is for this reason that they
express their particular concern about the impacts of the so-called democratic
deficit on the potential for cosmopolitan citizenship. That is, the failure of the
institutions of emerging transnational governance to legitimately represent
the individual members of the states that belong to them eliminates power as a
critical element. This deficit is especially evident in the relationship between
the institutions of the European Union and its member states. The EU has
a somewhat toothless parliament, whose MEPs are elected by citizens of
member states, but the European Commission and Council are subject to
no such electoral ratification. Article 8 of the Maastricht Treaty establishes a
category of European citizens, but this has had little effect on the sovereignty
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of individual member states, and does little more than require a uniform color
and seal on all passports.

Linklater (1999: 43) points out that each EU member accepts that the citi-
zens of other signatory states may stand as candidates, and vote, in its local elec-
tions, and each recognizes similar rights regarding elections for the European
Parliament; but there is nothing in the Maastricht Treaty that invites the citizens
of different states to transcend their differences in a transnational citizenry that
is empowered to elect the members of the European Commission.

To put the point another way, at the present time there is no trans-European
public sphere in which the citizens of Europe can engage in political behavior
and exercise some modicum of power, in the sense that is possible within the
individual democracies comprising the union (I ignore, for the moment, the
very real limits to democratic practice within the member states of the EU or,
for that matter, all contemporary democracies). Because no one seems very
keen to turn Brussels into even so weak a power center as is Washington,
D.C.—and many believe the European Commission is on its way to becoming
more powerful—the problem becomes one of empowering citizens while dis-
empowering the European Commission and Council.

Federalized citizenship, or what Linklater (1999: 55) calls a “dialogic ap-
proach to world citizenship”11 is, apparently, the answer. Again, to quote him
(1999: 49),

The point is not to reconstitute sovereign authority over a wider territorial
domain but to promote multiple sites of political responsibility which represent
sub-state and transnational allegiances as well as loyalties to nation-states.
Citizens would then be able to exercise their political rights and express their
different political loyalties within diverse public spheres.

In general terms, it is not altogether clear what might be included in these
“diverse public spheres,” although they could include states as they currently
exist, subregions within which some identity might be constituted, and “soli-
darist structures” dedicated to the promotion of various social and environ-
mental concerns (Linklater 1999: 55). In the European context, this begins to
sound very much like the citizen’s version of “subsidiarity”—that is, the
arrangement under which functions and duties are performed, and rights and
entitlements are granted, at that level of government that is most appropriate
to the task at hand. There is little difficulty in having democratic garbage
pickup, should anyone be interested in it.

What this version of cosmopolitan citizenship does not really address,
however, are differentials of power, including the power of states to define and
delimit those public spheres into which citizenship might be expanded. In-
deed, there is a notable lack of attention to the material aspects of citizenship,
and a seeming disregard not only of those social and economic entitlements
that come along with “full” citizenship, but also the less visible structural
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inequalities and impediments that prevent many notional citizens from being
able to participate fully in both the public and economic spheres. To put this
another, less charitable way, there is the smell of idealism floating around
federalized citizenship, an idealism that prioritizes and reifies liberal political
rights above all others.

Differentiated Citizenship

Over the past decade, growing attention has been paid to the structural prob-
lem highlighted above, and a number of theorists have focused on the ways in
which citizenship defined in political terms alone can reproduce and maintain
discrimination against minority and culturally-distinctive groups within a
society. Both Iris Marion Young (1989; see also 1990) and Will Kymlicka
(1995) have addressed this concern, although their focus is almost entirely
on citizenship within the nation-state. Young argues that, even with equitable
political and civil rights, citizens experience differential consequent advan-
tages linked to the relative social (and class) positions in which they find them-
selves because of their ethnicity, gender, class, and historical experiences. She
proposes, therefore, that citizenship rights be granted variably among groups
so as to protect minority rights and redress some of these disadvantages. This
type of approach was, in fact, applied in Malaysia following communal riots in
1969, under a very broad structural affirmative action program (as opposed to
the rather more individualistic form under attack in the United States), with a
fair degree of distributive success (Lubeck 1992).

Kymlicka’s proposals follow similar lines, and there is a growing literature
debating the form, as well as the merits and problems with such an approach.
Of particular concern to some critics is the possibility that differentiated
citizenship will lead to further social fragmentation, as some social groups
compete for advantage and others form to oppose them (as has been the case,
to some degree, in California). Joe Painter (2000: 6) has pointed out that the
possibility of gaining group advantage “may have the effect of consolidating
groups rigidly around a somewhat static identity and may permanently lock in
one specific set of groups to a formal position in the polity.”

Ruth Lister (1998) has taken the idea of differentiated citizenship further,
developing what she calls “differentiated universalism.” She draws, in part, on
Young’s (1990: 105) criticism of universalism as impartiality (a criticism that
applies, as well, to national citizenship), which Young defines as “the adoption
of a general point of view that leaves behind particular affiliations, feelings,
commitments and desires,” and rejects. But, apparently, Young backs off toward
a neo-Kantian conception of cosmopolitan citizenship in her emphasis on the
“universality of moral commitment” to equal moral worth, participation, and
inclusion of all persons (Lister 1998, citing Young 1990: 105). Lister’s primary
interest lies in articulating a differentiated universalism that can be applied to
feminist conceptions and practices of citizenship. She identifies women as a
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transnational class or group oppressed by structural disempowerment in every
society, but applies her proposals to citizenship within the national setting.
At the end of the day, of course, public and private spheres remain largely
contained within the nation-state and, even though those who struggle against
oppression may be able to establish global solidarities with one another, the
political action seems to remain on the ground, within the state.

Is Citizenship the Answer? What Was the Question?
In conventional terms, citizenship is currently conceptualized as a combina-
tion of entitlements and nationality (Lipschutz 2000). From the former arise
political, civil, and social rights; from the latter, inclusion and exclusion. Gen-
erally speaking, however, it is the nationality-territory link, in a narrow sense,
that grants access to most entitlements and generates the resentments that are
visible in almost all of the world’s societies in which there are large immigrant
communities. So long as citizenship remains linked to territorial and cultural
exclusivity (“national sovereignty”), the contradiction remains; if, however,
the two could be decoupled, multiple “citizenships” (or memberships in polit-
ical communities) might become possible. This raises, in turn, the question as
to whether we might conceive of political communities that are neither terri-
torial nor exclusive yet have the characteristics of “membership” that we have
conventionally associated with citizenship.

In other words, is it possible to imagine political arrangements in which
citizenship is feasible yet not dependent on territorial units, such as the
nation-state?12 An alternative political community might, for instance, be
based not on space, but on flows; not on where people are, but on what links
them together. That is, the identity between politics and people would not
be rooted in a specific piece of reified “homeland” whose boundaries, fixed in
the mind and on the ground, excluded all others. Instead, to slightly revise
Michael J. Shapiro’s language, this identity would be based on “a heterogenous
set of . . . power centers integrated through structures of communication”
(Shapiro 1997: 206), as well as knowledge and practices specific to each com-
munity. Kathy Ferguson (1996: 451–52) has suggested that

[c]ollective identity based on control of territory sponsors a zero-sum calcula-
tion: either we belong here or they do. One can imagine collective identities that
are deterritorialized, knit together in some other ways, perhaps from shared
memories, daily practices, concrete needs, specific relationships to people, loca-
tions, and histories. Such productions would be more narrative than territorial;
they might not be so exclusive because they are not so relentlessly spatial. Con-
nection to a particular place could still be honored as one dimension of identity,
but its intensities could be leavened by less competitive claims. Participation in
such identities could be self-consciously partial, constructed, mobile; something
one does and redoes every day, not a docile space one simply occupies and con-
trols. Empathy across collective identities constructed as fluid and open could
enrich, rather than endanger, one’s sense of who one is.
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These notions focus heavily on dialogic connections and communications,
ignoring the material (welfare) side of citizenship. Unfortunately, political
theorists are not very good at political economy, seeing it as epiphenomenal to
politics, while political economists (in the Marxist, not liberal, sense of the
term) are not much interested in political theory, regarding it as superstruc-
tural at worst, or highly contingent to the material base, at best. But citizenship
as we commonly understand it is, as I argued earlier, a necessary element in the
organization of the Lockean, liberal state, and liberal citizenship is only one
form of possible membership in a range of possible political communities.
The granting of citizenship as a property right in the self is both a cause and a
consequence of the limited range of political participation allowed to the lib-
eral citizen; as Painter (2000: 6) puts it, “Liberalism holds a limited and passive
conception of citizenship which provides a minimum set of basic rights to
allow each individual self-interestedly to pursue his or her private definitions
of the good life. Active participation in the public sphere is discouraged, as this
would imply an effort to promote a common conception of the good life,
thereby reducing the liberty of individuals to pursue their own, perhaps differ-
ent, conceptions.”

Indeed, the very reification of “private” as a sphere distinct from the “pub-
lic” serves to obscure the extent to which the public impinges on and intrudes
into the private and the degree to which this division manages to depoliticize
some very critical matters.13 Relegating family, civil society, and social move-
ments to the private sphere leads to the conclusion that they have nothing to
do with either politics or power in the public sphere, even as the state routinely
meddles in the private. Furthermore, the notion that the market is part of the
private rather than the public sphere leads to the illusion that political free-
dom largely involves individuals’ “freedom to choose,” as Milton Friedman
(1980) has put it. While these points are important in the national context,
and have comprised the terrain over which the citizenship battles have taken
place, they are even more important under conditions of globalization, when
the realm of the market no longer fits very well with any public sphere and,
indeed, seeks to colonize it.14

It is, of course, possible that we are asking the wrong questions. There are,
I would propose, two areas of concern here: First, under conditions of global-
ization, what ought to comprise the public sphere and how ought individuals
to be political within that public sphere? Second, what ought to comprise the
ethical set of entitlements (“ethical” in the Hegelian sense) that is required to
address both distributive and social inequities and, by extension, the questions
of both citizenship and human rights? It is clear that the two matters are re-
lated, but how they might be addressed is not very evident. Young argues that
“[a] model of a transformed society must begin from the material structures
that are given to us at this time in history” (Young 1990: 234). In other words,
we should examine “really existing social formations” without accepting them
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as either given or immutable, if we intend to answer the two questions I have
posed here.

Reinstantiating the Political

As a number of writers have observed, globalization has had the somewhat
unexpected effect of both marginalizing and constricting the public sphere of
the nation-state, such as it is, and virtually eliminating people’s access to what-
ever public sphere might exist in the international realm (Falk 1999). I concur,
therefore, with Sheldon Wolin’s (1996) argument that there is not much that is
“political” in today’s democracies; I am less sure of his contention that, under
constitutional orders, the political must necessarily be both infrequent and
ephemeral. I have argued elsewhere that the shift of political authority from the
national to the international level, visible in institutions such as the WTO and
the governmentalization of global governance, has been the result of a
deliberate effort to “depoliticize” economic practices. I have also proposed that
efforts to create a global public sphere are visible in the projects and campaigns
of global civil society (Lipschutz 2001). It is clear, however, that these types
of projects are liberal in inspiration, organization, and practice—not entirely
surprising, given that global governance, such as it is, is largely based on the
political system of the United States—and rely heavily on market mechanisms
to accomplish goals of political distribution. To put this another way, global
civil society is, for the most part, closer to liberal concepts and practices than to
the liberationist ones. In any event, the creation of a separate international
public sphere would simply serve to instantiate an institutionalized politics
that would remain as remote from the individual as are the activities of most
national parliaments. A cosmopolitan form of citizenship would be a thin and
denatured version of national practices, and it seems unlikely that human
rights would be observed or enforced any more strongly than they are today.

The struggle to achieve the political must begin with two objectives: first,
ending the fiction of the separation between public and private as it exists
in everyday life, on the ground; second, restoring constitutive politics in the
political sphere. The first means resisting the penetration of market logic
into all realms of human life, for political reasons; the second means creating
public spheres in which the very uses and purposes of power can be subject to
debate and decision. I am not suggesting here that everything, including the
personal and sexual, be open to public scrutiny or politicized. Instead, I do
argue that we come to recognize and contest the extent to which the “public,”
represented by an intrusive market, has already exposed so much that is per-
sonal. It is also important that we recognize that much deemed “private,”
including civil society and social movements, ought not to be excluded from
the public sphere on the grounds that they have more to do with markets than
politics. Only by reasserting the primacy of politics over markets can we begin
to address the joint questions of citizenship and human rights.
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One possible means of countering the continuing domestication of the
political within and among market systems is through global networks of
social movements, united by a shared epistemic vision, but differentiated on
the basis of specific conditions, needs, and worldviews. Without glorifying or
idealizing existing social movements—and recognizing that there are those
that seek to severely limit the political realm by commanding obedience to a
natural or immanent authority15—these are the sites that are, for the moment,
the most political. That is, such movements come closest to the “spaces of
appearance” that Arendt (1958) deemed necessary to reestablishing the sepa-
ration between what is public and what ought to be truly private. Moreover, it
is in those social movements most able to critically analyze the relationship of
power and structure to their status—and I am thinking here of various
women’s and feminist movements, among others—that we also find greatest
evidence of the political.

There is a second important aspect of this sense of the political, which has
to do with strengthening our intellectual and epistemic sense of how we, as
individuals, are situated locally in various kinds of relationships with others,
many of which are of transnational extent. We experience and try to compre-
hend conditions, things, and events in which we are physically situated, but it
is essential to remain aware and sensitive to the history, forces, and actions that
have played roles in our individual and social lives (Scott 1992). For example,
the conditions and experiences of women living in various societies and
places are strongly dependent on both global and local history, processes,
and actions, but the resulting circumstances are very contextual and contin-
gent. Being political means, therefore, understanding how those factors have
resulted in both difference and similarity and, more critically, how to exercise
agency in those circumstances. These two elements are an essential part of
(re)constructing a public sphere within which meaningful participation can
take place and membership can be established.

I would argue that citizenship, conceived solely in terms of political and civil
rights, does not, as such, enter into this equation. Although citizenship is under-
stood in terms of a social contract between the state and particular individuals, it
is a grant of title whose terms are largely up to the state. The kinds of political
networks I have in mind here do not rest on the forms of authority exercised by
the state, but are structured through mutual recognition and the diffusion, rather
than the concentration, of power. Human and civil rights, which have come to be
foundational to divided liberal systems (“divided” in the public-private sense)
but whose sources remain rather mysterious, also have the character of entitle-
ments by authority that can be given and taken away. To put this another way,
there ought not to be debates about a “right” to basic needs such as food and
shelter; these needs should be available without condition.

To repeat: First, it is necessary to recognize that the demarcation between
the public and private spheres is a means whereby political action can be
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limited and disciplined. By limiting participation to institutionalized prac-
tices, such as voting in periodic elections, liberal citizenship is denatured of
most of its political content, with membership represented by a thin set of
rights and documents. Only by belonging—which goes beyond a membership
card—to those movements that provide the tools to critically and constantly
analyze and reflect on the political are we able, I believe, to fulfill the promise
inherent in a richer notion of citizenship. Second, this awareness must encom-
pass, as well, a recognition of how one has come to be located in a particular
place, where place is understood not simply in spatial terms but also relational
ones, and in which relations are not limited to those who live nearby but
includes all those around the world who are also part of a particular episteme.

Distribution, Recognition, Justice

It is not enough, however, to articulate an intellectual conception of political
participation and leave it at that; the “problem” of citizenship has, after all, a
strongly material component brought about, as I have argued above, by the
disjunction caused by globalization between the spatial reach of market power
and the territorial limits of state authority.16 Political membership and action
must be grounded in the material realm in a way that enables others to con-
struct and participate in their own movements and epistemes but, at the same
time, establishes solidarity links among epistemes. I do not wish to engage here
in some sort of policy-making exercise, describing how the material tools for
these membership epistemes are to be provided, but it seems to me that con-
siderations of both political recognition and distributive justice, as discussed
by Nancy Fraser in her more recent work (1997, 1999), are of central concern.
Once we begin to speak about distributive justice, however, we get caught,
once again, in the debate over the relative merits of communitarianism and
cosmpolitanism, and who is responsible to whom (see, for example, Jones
1999; Hutchings and Dannreuther 1999).

We need, consequently, to think in terms other than the nation-state, the
welfare state, or their derivations. States are redistributive mechanisms, to be
sure, however resources tend to flow within and among them in such a way as
to empower some groups and disempower others. But there are various kinds
of resources and other means of redistribution available. Inevitably, some
movements and epistemes have greater access to these material resources than
others, and the political use of such resources must include consideration
of how those are distributed among movements and epistemes. This would
require the creation of arrangements for the redistribution of material re-
sources, a discussion of which I leave to another paper. My point here is that
“citizenship” outside of a statist or federalized or neo-Kantian framework
must enable people and groups not just to think politically but to be engaged
and to act politically as well. And that will require a major rethinking about
our contemporary understanding and practices of “politics.”
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Rather than engage in the intellectual contortions necessary to redefine or
expand citizenship, it might be best to drop the entire idea and ask, instead,
what ends we wish to accomplish? I have argued here that one concern has
to do with the notion of meaningful political participation, while the second
involves the means of achieving such participation and making it matter.
Although the outlines of such a program remain cloudy and amorphous, to
say the least, it rests on a conjuncture between social movements and political
communities, linked together through epistemes, within which members can
think and act politically, and outside of which communities and epistemes can
do the same. Improbable? Perhaps. Impossible? No. In Justice and the Politics
of Difference, Young tells us that

[o]ne important purpose of critical normative theory [and speculation] is to
offer an alternative vision of social relations which, in the words of Marcuse,
“conceptualizes the stuff of which the experienced world consists . . . with a view
to its possibilities, in the light of their actual limitation, suppression, and denial.”
Such a positive normative vision can inspire hope and imagination that moti-
vate action for social change. It also provides some of the reflective distance
necessary for the criticism of existing social circumstances. (Young 1990: 227,
quoting Marcuse 1964: 7).

These seem like useful words to keep in mind.

Notes
1. I am not arguing that these are essentially contested concepts, although that is also the case.
2. A definition of globalization is warranted here. For the purposes of this chapter, I use the

term globalization to denote both a material and an ideological/cognitive process. Global-
ization is material in the sense that it involves the movement of capital, technology, goods,
and, to a limited degree, labor to areas with high returns on investment, without regard to
the social or political impacts on either the communities and people to which it moves or
to those left behind. Globalization is ideological in the sense that such movement is ratio-
nalized and naturalized in the name of efficiency, competition, and profit. And globaliza-
tion is cognitive in the sense that it fosters social innovation and reorganization in existing
institutions, composed of real, live people, without regard for the consequences. In all three
respects, although globalization opens numerous political opportunities for social move-
ments and other forms of political organization and action, a not uncommon result is dis-
ruption to existing forms of beliefs, values, behaviors, and social relations. A more detailed
discussion can be found in Lipschutz 2000: ch. 2.

3. I take “membership” to be a legal status, while “belonging” is not. More anon.
4. I think here, for example, of related practices within the Ottoman Empire, which largely

vanished after the First World War.
5. I suspect that even a democratic world state would not “solve” the citizenship question,

inasmuch as it would be organized around extended and thin forms of representation, and
could not offer the range of welfare services necessary to address the distribution problem.

6. “Social capital” is nothing more than the bonds of mutual obligation of social groups, a
practice identified long ago by anthropologists, but generally relegated by economists to
the realm of kinship and clan relations. Francis Fukuyama’s Trust (1995) is a similar exam-
ple of the wheel’s reinvention.

7. It is interesting to note that, in many developing countries, “natives” have less proof of
citizenship than legal migrants, who have had to be documented in order to live and work
legally in the host country.

8. For instance, my maternal grandparents and their first-born daughter fled from the
Russian Pale (now Poland) to Belgium prior to the First World War so that my grandfather
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could escape the Russian draft. There, and in London, to which they fled in 1941, my
grandparents remained stateless until they were able to acquire U.S. citizenship in the
1950s. My mother and her older sister, born in Belgium, were stateless until age sixteen,
when they applied for and received Belgian citizenship. My oldest aunt was stateless until
she became a British subject after the Second World War.

9. I use the term political economy here in its nineteenth-century sense, involving the interplay
of power and money.

10. This idea has also reemerged in a slightly different form in proposals for a “Global Peoples
Assembly,” which would try to impose real constraints on the “wrongful exercise of state
power” (see, e.g., Strauss 2002).

11. The “dialogic” notion is one drawn from the work of Jürgen Habermas and extended by
others. It seems to involve the idea that extended, reasoned conversation will permit discus-
sants to reach agreement on certain shared foundational assumptions about human value,
human relations, and human behaviors. This sounds suspiciously similar to Linklater’s
discussion of Kant’s notion of “co-legislators” (see above).

12. Some of what follows here is taken from Lipschutz 1999.
13. Arendt (1958) elided this problem by arguing that the “social,” based on the extension

of the household model to virtually all aspects of public and private life, had rendered the
distinction moot. But Arendt’s analysis, while rather convoluted and written from the
perspective of the 1950s, remains one of the best fusions of political theory and political
economy available today.

14. My take on this point can be found in Lipschutz 2001.
15. I have in mind here deep ecology movements. Quite evidently, the networks that planned

and executed the September 11 attacks are not the type that I have idealized here.
16. Indeed, the question of where power is to be found in markets is a troubling one: it is, at

once, everywhere and nowhere, exercised by individuals pursuing their own selfish inter-
ests, but reified by what Arendt (1958) called the “communistic fiction” of the invisible
hand.
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4
Latitudes of Citizenship

Membership, Meaning, and Multiculturalism

AIHWA ONG

The Debate on Multicultural Membership
For some time now, American citizenship has been a subject of intense debate.
Scholars have moved beyond a tight focus on citizenship as a set of legal
rights—either you have it or you don’t—to an unavoidable consideration
of membership that includes a variety of subjects, who include noncitizens.
There are citizens (native and naturalized), and then there are green-card
holders and legal refugees, who it is assumed will eventually apply for natural-
ization. Then there is a growing category of temporary visa holders—the
skilled workers on H-IB visas, the overseas students, and the contract labor
migrants. Finally, there are the illegal residents, those foreigners without pa-
pers who nevertheless live and work as part of society. Culture wars since
the 1970s have broadened discussions beyond citizenship to membership of
a variety of legal, partially legal and illegal residents. Great waves of migrations
from Latin America and Asia, the circulations of business travelers and stu-
dents, and the ever growing number of individuals with dual citizenship all
add to a society of astonishing flux and diversity.

This chapter considers the symbolic and social meanings of American citi-
zenship, and how it has been affected by forces of globalization, from increased
immigration to transnational corporate connections. Recent debates show that
the substance—the marrow, the soul, and the ethics—of American citizenship
is in a prolonged crisis. As the idea of adherence to a single cultural nation
wanes, there is a steady “desacralization” of state membership (Brubaker 1989:
4–5). Concomitantly, the demands for cultural acceptance, along with affirma-
tive action mechanisms to increase demographic diversity in major institutions
and areas of public life, has shifted discussions of citizenship from a focus on
political practice based on shared civic rights and responsibilities to an insistence
on the protection of cultural difference as new waves of immigrants have become
more assertive about the hegemony of majority white culture.

For instance, in California, activist Chicano scholar-advocates such as
Renato Rosaldo defined cultural citizenship as “the right to be different” (in
terms of race, ethnicity, or native language) with respect to the norms of the
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dominant national community, without compromising one’s right to belong,
in the sense of participating in the nation-state’s democratic processes. The
enduring exclusions of the color line often deny full citizenship to Latinos and
other “persons of color.” From the point of view of subordinate communities,
cultural citizenship offers the possibility of legitimizing demands made in
the struggle to enfranchise themselves. These demands can range from legal,
political, and economic issues to “matters of human dignity, well-being, and
respect” (Rosaldo 1997: 27–38). Rosaldo and others point to the political
and economic constraints underpinning claims to cultural citizenship. For
instance, laws controlling the “normal” timing and use of public spaces con-
formed to middle-class norms, but undermined the civil rights of immigrant
workers who could not avail themselves of public spaces in the same way
because of work-schedule constraints and noise-level concerns. There is a
sense, then, that dominant forms of normalization discriminate against the
cultural difference of new immigrants, whose cultural expressions are at vari-
ance with middle-class sensibility and norms.

Furthermore, the struggles for a more open and multicultural America,
against adherence to a single cultural nation—white Anglo-Saxon, (Judeo-)
Christian, and heterosexual—have gained ascendancy, especially those move-
ments for inclusions that stressed more the embodiment of middle-class val-
ues than fundamental values of egalitarianism and opportunity. Inspired as
well by African-American Civil Rights struggles since the 1960s, gay propo-
nents of what has been called “the politics of recognition” demanded public
recognition of cultural diversity in connection with middle-class achieve-
ments. Building on the notion of contribution that earns worthy citizenship,
early procedures of “outing” closeted gay individuals were intended to expose
to society “worthy” persons who had suffered as a result of social discrimina-
tions, bias, and ignorance of their diverse and complex roles in society. The
gay movement also puts stress on the more middle-class notions of self-
realization and accomplishment as criteria for inclusion in the full benefits of
citizenship.

The study of diasporas has also contributed to this view of immigrants
as “people out of place” who continue to maintain their cultural difference in
the host society (Gupta and Ferguson 1992: 6–23). Arjun Appadurai is well
known for his argument that disjunctures in global spaces allow for a real pol-
itics of difference. He claims that diasporic communities—relocated in new
differentiated and mobile spaces—now negotiate their positions in the setting
of “postnational” orders (Appadurai 1996). There is this positive stress on
difference—that is, on the study and valorization of culture and race “out of
place,” yet unassimilated and defiantly heterogeneous. In Canada, prominent
liberal political theorists such as Will Kymlicka argue that liberalism must
include the recognition of “multicultural citizenship,” since the protection of
the claims of ethnocultural groups must be protected in order to promote
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justice between groups, something that is a matter of both justice and self-
interest in liberal democracies (Kymlicka 1995). Charles Taylor argues that
equal rights are only realized when there is mutual respect for cultural differ-
ence, merely putting into practice the promise of Liberalism for nurturing of
the modern, authentic self (Taylor 1994: 56–57).

While I agree with much of the demands of multiculturalism, my approach
to the new America turns away from this use of cultural or ethnoracial differ-
ence as the framing device of inquiry (Ong 2003). There is an overwhelming
assumption that the “cultures” of immigrants remain the same, and that some-
how they are immutable to all kinds of policies, practices, and techniques that
immigrants encounter when they come to America. Not only do anthropolo-
gists reject the view that cultures are static and seamless wholes, the assump-
tion that claims that cultural differences are the key elements in recasting the
substance of citizenship has obscured the central importance of neoliberal forces
in shaping the content and conditions of American citizenship.

Latitudes of Citizenship: An Alternative View
I see America not simply as a heterogeneous cultural geography, but as a space
problematized and transformed by intersecting domestic and global forces of
neoliberal technology, governmentality, and ethics. The stress on multicultur-
alism does not tell us how American subjects are constituted in a variety of
domains—biotechnology, bureaucratic forms, and liberal governance—in
ways that that are not meaningfully described as simply an issue of ethnocul-
tural difference, or attributed solely to the internal dynamics of race, class, and
gender. America can be thought of as a new kind of problem space where the
most significant changes deal with questions concerning how the human—as
living creature, citizen subject, laboring being, calculative actor—is at stake. As
an anthropologist, I am concerned about the different spaces of techniques—
entrepeneurial, industrial, labor—about how the techniques are remaking
the spatial, social, and moral borders of the nation. Contemporary logics of
neoliberalism—on borderlessness, flexibility, deregulation, and so on—have
had profound effects on the patterning of ethnoracial differences, and on
material, social, and symbolic dimensions of citizenship.

Silicon Valley is the hub of supply chains that link multiple sites of production
and government across the world. Assemblages of different elements—managers,
techno-migrants, and low-paid migrant workers—are located in different geo-
graphies of production and of administration. The interrelations of assemblages,
circulations, and multiplicities are increasingly shaped and dominated by the
rationalities of neoliberal capitalism (Deleuze 1991: 3–7), so that the disembed-
ding of rationalities from their local milieus—“deterritorialization” (Deleuze and
Guattari 1994: 503–4)—problematizes our analytic model of government. People
who are technically citizens or noncitizens of America may well exist in different
latitudes of citizenship.
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Globalization has intensified the connections between external and inter-
nal lines of differentiation, leading to a transvaluation of social capital and
norms of labor, a patterning I call latitudes of citizenship. Specifically, the
space-making technologies of economic liberalism have expanded external
borders to include supranational spaces and noncitizens/transmigrant figures
who create economic extensions of the American nation. Borders remain sig-
nificant not so much for keeping sovereignty and citizenship tightly bounded
in political space, but because they are demarking domains of value in this new
economic territory. The capacity of entrepreneurial figures to cross, manipu-
late, and transform borders into lines of trade and production cut across
national boundaries. Latitudes of citizenship thus refer to the transborder
structuring of capital and of labor values—through the interconnected spaces
of techniques—that has had repercussions for civil rights and social citizen-
ship in America. In this case, the same “cultural group” plays different roles
dictated by neoliberal logics of globalization.

I use latitude as an analytical concept to suggest the transversal processes
that distribute disparate forms of citizenship in sites linked by the capital-
accumulating logic that spans different spheres of worth across the world.
Latitude suggests transversal flows that cut into the vertical entities of nation-
states, and the conjunctural confluence of global forces in strategic points that
are linked to global hubs like Silicon Valley. Because latitude points are
transnational sites, they deviate from standard norms governing citizenship
within nation-spaces. Thus latitudes of citizenship imply the freedom from
narrow limits (of nation-states and legal regimes), the scope and flexibility
to combine disparate forms of rights, privileges, and labor conditions. Such
ensembles of unequally lateralized citizenship status are shaped by processes
at once transborder and yet highly specific in constituting particular positions
of subjection. Sweatshop labor and high-tech firms in the United States have
accumulated a multiplicity of citizenship conditions and subjects.

Flexible Citizenship and Transborder Capital
The growth of the American nation has always depended on the activity and
image of the pioneer, a figure celebrated as much for his sense of adventure in
taming virgin or savage territories as for his capacity to generate wealth out of
such territorial claims. California is a space where the American frontier once
grounded to a stop, where the westerner saw an end to his dreams of self-
realization. But throughout the twentieth century, the American economy has
always exceeded the limits of the continent, drawing Asian immigrants for
whom California is the Old World’s New World, the West of the East, a place
where the Pacific ends and a hypermodernity (skipping over the older moder-
nities of Europe and the American eastern seaboard) begins. Or, at least, the
immigrants were seeking through hard work and social mobility ways of
sustaining and transforming those entanglements across the Pacific. While
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early-twentieth-century Asian immigrants became plantation workers, truck
farmers, railroad workers, laundrymen, grocers, garment workers, houseboys,
and restaurant operators, by the 1980s many new arrivals were already middle
class, bearing financial, intellectual, and cultural capital that positioned them
as actors who help extend the American frontier to far corners of Asia.

These new westerners deploy and reproduce the logics and asset specifici-
ties of neoliberalism that expand American economic territorialization in the
Asia-Pacific. Much of the literature of globalization assumes a direct interna-
tionalization of production and finance, relying on a pure flow of capital,
products, and people through networks, without any attention to how partic-
ular kinds of activities make such movements possible, and configure them in
specific shapes and scales. Elsewhere, I have used the term flexible citizenship to
refer to the assemblage of transnational practices for gaining access to differ-
ent global sites—for business advantages, real estate deals, enrollment in top
universities, or security for the family—as well as the versatile mobilization of
business, legal, and social assets that facilities a high degree of mobility (Ong
1999).

I have identified the cultural logics that underpin such accumulation
strategies of ethnic Chinese managers as they seek to deploy themselves, their
family businesses, and their families in different sites of the Asia-Pacific. Such
flexible citizenship strategies mesh with the neoliberal dynamic of interactions
between capital, markets, and labor that have been spatialized in new ways.
Neoliberal entrepreneurialism refers to versatility in adding value to com-
modities by shifting capital among multiple zones of exchange. New assem-
blages of the state and private actors have come into play in diverse arenas of
market competition.

Since the 1980s, the growth of Silicon Valley industries has fueled a relentless
demand for foreign economic and intellectual capital. Asian actors have come to
play a crucial role because they possess not only economic and intellectual capi-
tal, but also the specific assets—practices and relationships—that shape firm-
to-market relations across heterogeneous zones between Asia and America.
David Stark has argued that this new entrepreneurial figure is an individual who
possesses “asset ambiguity,” or the kind of talents that can exploit the blurring
of borders between countries, races, skills, and cultural signs (Stark 2001). The
Asia-Pacific is a region where techniques for converting value across various
spheres are very challenging, especially for mainstream Americans. Here over-
seas Chinese from different countries have region-specific assets that sustain
relations of trust and manipulate the borders between cultures, languages, and
nations. They can open doors to new places, translate instructions and values
from low- to high-end labor markets, and build the institutional bridges for
circulating information, capital, goods, and people.

For instance, Asian entrepreneurs are the creators and operators of many
other kinds of transnational networks that have become central in the makeup
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of regional hubs such as Silicon Valley, Vancouver, and Los Angeles. In the
high-tech field, Asian-American companies benefit from the cultural practices
and rituals that forge links with Taiwanese venture capitalists, thus generating
ethnic-specific strands in the industrial-capital circuit. Furthermore, Asian
capital is frequently handled by accounting firms immigrant Chinese have set
up in cities like Los Angeles that “baby-sit” newly arrived money through the
regulatory channels of the American system (Yu Zhou and Yen-Fen Tseng
2001). A third example of trans-Pacific connections that circulate Taiwanese
capital is in the aerospace industry. Because Taiwan is interested in developing
its own aerospace industry, Taiwanese venture capitalists have bankrolled
ethnic Chinese, formerly employed by Boeing and other aircraft companies, to
set up workshops that manufacture avionics components for their previous
employers. Intra-ethnic ideas and practices that can bridge transnational
zones and be reproduced in new spaces constitute a hidden force in economic
territorialization. In many cases, multinational companies in the region de-
pend on Asian managers as much as Asian workers to translate across political,
social, and cultural lines. Ethnic Chinese communities can be found all over
the Asia-Pacific, and over time have developed templates for doing business
in different places. We should not forget the centrality of bilingualism or mul-
tilingualism in these maneuvers and border crossings. Many ethnic Chinese
activities are conducted entirely in Mandarin or Cantonese, or in local native
languages such as Malay, Tagalog, or Vietnamese, with English as a language of
technology and medium for communicating with mainstream Americans.
Thus Asians come to personify the new entrepreneurial figures not simply
for their intellectual or financial capital, but also for their capacity to keep
in play multiple orders of worth in heterogeneous spheres of production, and
for extending their strategy horizons into ever more remote Asian market
landscapes.

An Asian circulating managerial class now shapes labor and immigrant
policies in the national space because of their centrality to the growth of the
computer industry that dominates northern California’s economy. Santa Clara
County, at the heart of Silicon Valley, has a total population that is half white,
and a quarter each Asian and Hispanic (Breslau 2000: 52–53). In 1999, one
quarter of the valley’s businesses were run by Asian Americans, accounting for
some $17 billion in gross revenue each year (Saxenian 1999). By the end of the
century, almost a third of the chief executive officers in Silicon Valley were
Asian-born (Sellers 2000: 134). Many of them are U.S.-educated and formerly
employed by big corporations, and have become a crucial part of the supply
chain in the informational industry. Immigrants, mainly from Taiwan and
Hong Kong, operate small companies that constitute the manufacturing base
of the local agglomeration of the globally oriented corporations. Indian entre-
preneurs are also critical in forming trans-Pacific network economies that not
only lead to mutual industrial upgrading, but also become supply chains for
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high-tech professionals recruited from Indian universities and cyber-cities
who are needed by Silicon Valley firms (Ong forthcoming).

Flexible Citizenship and Transborder Labor
These transnational corporate networks have also brought into being high-
tech spaces of labor under the control of an Asian expatriate managerial elite.
The information economy is dependent upon a regime of production in
which the outsourcing of most mass-production processes to sites in South-
east Asia has been synchronized with “a gradual but strategically important 
re-concentration of manufacturing activities in Silicon Valley,” leading to the
creation of unequal working conditions at both the global and local levels
(Luthje 1998). This post-Fordist reorganization of global production has been
called “systematic rationalization,” a mode of labor management in highly
flexible and segmented regional production networks that stabilize working
conditions and wages below those established under union-represented,
Fordist norms (Luthje 1998). Corporate giants such as Intel, Hewlett-Packard
Co., and Sun Microsystems depend on contract manufacturers to assemble the
elements and parts that make up “hot” products such as personal computers
and cell phones faster and more conveniently than offshore manufacturing.
Solectron Corp. of Milpitas, founded by two IBM engineers originally from
Hong Kong, is the largest contract manufacturing business in Silicon Valley.
The company has grown to become a manufacturing and design partner to
their corporate customers. Manufacturing work is contracted out to smaller
companies operated by Asian immigrants who, using local ethnic networks,
employ largely nonunionized Southeast Asian female workers as “temporary
workers” hired for ninety days at a time. These workers can be hired back at
no improvement in wages or in contract security or grievance procedures.
Indeed, the United States is the only liberal democratic country in which
employers need not demonstrate cause to fire an employee (Colker 1998: 184).
As contract manufacturers turn to smaller subcontractors and even to their
own employees in order to meet stepped-up production schedules, nonauto-
mated work is sent out through shopfloor workers to be assembled in their
homes, work for which they are usually paid at piece rate.

The majority of pieceworkers are Southeast Asian women working at their
kitchen table. It is estimated that, at any time, more than a third of the South-
east Asian immigrant population of 120,000 in northern California are hired
to assemble printed wire boards (Hukill 1999: 16–22). Most are homeworkers
who may enroll other stay-at-home relatives, and even children to assemble
circuit boards and other components that involve using toxic solvents. Home-
workers made $4 to $5 an hour, or $40 to $50 per board, work that involves
fusing components and wiring boards. The work is sometimes paid by the
piece, such as a penny per transistor, and even with overtime workers barely
earn the minimum wage. Piecework is not illegal, but it is subject to minimum
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wage and overtime laws. In many cases, workers were already employed by the
same company at hourly wages, and then sent home and paid on a piecework
basis for their home assembly work. In many subcontracting take-home
arrangements, the labor practices violated laws governing piecework in the
electronics and garment industries. A mid-1999 expose by reporters at The
San Jose Mercury News triggered an investigation by the Department of Labor
of the contract manufacturers who pay Vietnamese women piece-rate wages
for work in the home (Ewell and Ha 1999b). In another case, Asian lawyers
filed suit against Asian-owned companies for owing back wages and overtime
compensation to a Cambodian worker who took work home and assembled
components, earning a piece rate of $1 to $5 (Dang 1999). Almost a third of all
workers in high-tech manufacturing are now employed on such ambiguous
terms of contract and contingency.

What is striking is that local Asian network production systems deploy
cultural authority, kinship, personal relations, and language to take advantage
of employees working in substandard conditions. Two nonprofit organiza-
tions are focused on the plight of Southeast Asian workers in Santa Clara
County; they have tried to organize unions among workers in electronics
sweatshops and supermarket chains, but have faced obstacles because poor
immigrants consider Asian employers (even of a different ethnicity) their
patrons and protectors from the larger society. One lawyer said, “There’s a
lot of fear about complaining about employers. [The workers] are very des-
perate financially, and they’re afraid that if they say anything they’ll be retali-
ated against.” The Santa Clara Center for Occupational Safety and Health
(SCCOSH) use skits and radio dramas about the hazards of chemicals in the
industries, and teach workers about their rights and laws against arbitrary
dismissal. An organizer from the United Food and Commercial Workers’
Union said, “In Chinese culture, employers have the same kind of authority as
teachers and parents. If that’s the case, you can’t get workers to challenge them.
And I think, partly, confrontation and conflict are not highly valued. I talked
to one worker who said, ‘We’re in a new country. We don’t want to start
problems.’” (Hukill 1999). The use of personal relationships engender a sense
of loyalty among immigrant employees who, because of language and skill
deficiency, fear they have no work opportunities outside local ethnic networks.
At the mercy of volatile market conditions, Southeast Asian workers shuttle
in and out of the electronics, garment, and food industries, making hourly
wages preparing cappuccino, and invisible to the cappuccino-sipping Internet
employee high up the labor commodity chain. The greater capacity of
transnational managers to move among different sites of production, and to
shift rapidly among different streams of low-skilled workers here and abroad,
has severely degraded work conditions in the United States. Ethnoracial affilia-
tions, once the firm grounding for American mobilization and organization of
communities of adversity, are now deployed in ways that control, isolate, and
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weaken workers, inflicting a symbolic violence that blurs the moral difference
between loyalty and exploitation.

The restructuring occasioned by the high-tech boom is merely the most
striking case of how the mix of globalism and nepotism in the national space
has opened up opportunities for Asian actors to make money as expatriate
entrepreneurs and techno-migrants at the top, and for low-wage migrant
pieceworkers to struggle at the bottom. Each stratum has become distinctly
gendered and ethnicized: there is, for instance, the male Chinese contract man-
ufacturer, the male Indian engineer, and the Southeast Asian female piece-
worker. This ethnic ranking is very much like the models observed in runaway
electronics factories established in Southeast Asia more than a decade ago
(Ong 1987). It is both eerily familiar and temporally disconcerting that the
racially segmented industrial system spawned in Asian developing countries
has returned to the United States and become a centerpiece of the high-tech
economy. The integration of Asian immigrants into the top and bottom tiers
of the transnational networks has come about as more and more people are
employed, by footloose factories that can slither in and out of national spaces
of production, to do piecework or homework rather than to work in secure
jobs. As some have noted, American law in the age of hypercapitalism has
always opted for undercutting labor rights in favor of flexibility and profitabil-
ity (Colker 1998). In recent years, there has been backpedaling on union-
protected workers’ rights, and race-based rights, while the narrow space of
civil rights that remains is focused on individual freedom, including the flexi-
ble business practices that promise greatest profits. Indeed, the cases of worker
abuse exposed by The San Jose Mercury News drew mainly angry letters to
its website from long-resident Americans who argued that the main issues
should not be the legality of uncompensated piecework assembly but rather
the opportunities for “entrepreneurship, opportunity, advancement through
hard work, individual choice” at the center of Silicon Valley values (quoted in
Ewell and Ha 1999a). Flexible transnational production systems thus bring
along a certain kind of moral capital as well, one that shapes working condi-
tions on the ground.

Multiculturalism, Neoliberalism, and New Meanings for American Citizenship?
The question is thus posed: In what ways have the new circulations associated
with hypercapitalism affected American citizenship? Do the new actors, Asian
entrepreneurs and low-skilled workers, represent a break in the symbols of
American citizenship? What are the implications of the new demographics of en-
trepreneurship and widespread piece labor for the substance and meaning of
citizenship? What kind of idealism remains in a moral project of citizenship in-
creasingly governed by mobile, flexible, and supranational forms of capitalism?

From its inception, the American nation was imagined as a racial, class, and
gender formation, one governed by an Anglo-Saxon hegemony that projected
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white race and class interests as universal for the entire nation (Horsman 1981;
Archdeacon 1983). The concept of the American nation as specific, homoge-
nous racial identity has been and continues to be the measure against which all
potential citizens are situated as either within or marginal to the nation.
Michael Omi and Howard Winant insist that race is a key “organizing princi-
ple” of social action, at the “macro level” of economics, politics, and ideologi-
cal practices, and at the “micro level” of individual action (Omi and Winant
1986: 66–68). Historically, the intertwining of race and economic perfor-
mance has shaped the ways different immigrant groups have attained status
and dignity, within a national ideology that projects worthy citizens as inher-
ently “white.”

I have argued that the framing of immigrants in terms of a bipolar racial
order has persisted, and that historically newcomers have been situated along
the continuum from black to white (Ong 2003). It is obvious that these racial
categories are fundamentally about degrees of undeserving and deserving
citizenship. Such relative positioning in the national moral order is not state
policy, but rather part of the political unconscious that variously informs offi-
cial and unofficial perception and action. As Brackette Williams has pointed
out, there is a black-white continuum of status and dignity, and the relative
positioning of the (sub)ethnic group determines its moral claims to certain
areas of privilege and advantage, and conditions fear or threats to these pre-
rogatives from subordinated races (Williams 1995). Thus, these processes of
relative positioning, group status competition, and race as group status envy
mean that cultures become race-based traditions. Racial bipolarism has his-
torically been part of a classificatory system for differentiating among succes-
sive waves of immigrants, who were assigned different racial stations along
the path toward whiteness. Historical studies show that by the late nineteenth
century, English, German, and to a lesser extent Scottish and Italian immi-
grants had forged patterns of financial and kinship networks within and
beyond the United States. The consolidation of this white American elite with
transnational connections has been celebrated in novels by Henry James and
Edith Wharton. At the same time, as developed in the ideal-type construct of
ethnic succession, there was the structure of expectations for how things ought
to work out in a just, moral world of citizenship acquisition for less fortunate
immigrant Poles, Italians, Germans, and Slavs, referred to by the derogatory
terms PIGS (versus WASPs, the originary raced components). The succession
model was about making racial identity that transcended the component
nationalities of the immigrants to become an ideal generic white.

A legacy of white-black relations under slavery and Emancipation that
“ ‘naturalizes’ the social order” was the use of “the Negro” as a “contrast con-
ception” or “counter-race” of unfree labor (Copeland 1993: 152–79). The free
working man came to embody republican citizenship, and any immigrant who
failed to gain independent livelihood was in danger of sinking into wage
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slavery, the antithesis of the independent citizen. In the nineteenth century, this
racial classificatory logic situated poor Irish immigrants on the East Coast and
Chinese immigrants on the West Coast close to the black end of the continuum
because their working conditions were similar to those of unfree black labor
(Roediger 1991; Takaki 1990). Early Chinese immigrants were subjected to a
process of “Negroization” and compared to black slaves as heathens who were
a threat to republicanism. Chinese “coolies,” like black slaves, were regarded as
antagonistic to free labor. Chinese immigrants were cast as “a depraved class,”
“new barbarians” (comparable to the “Red Man”), money-grubbing, and a
threat to white women, altogether having a cancerous effect on American civil
society (Takaki 1990: 219–20). Thus, American orientalism that cast Asians
outside the pale of white civilization operated within the bipolar racial forma-
tion, assimilating “primitive”Asians to the “black” half of the model, on the side
of unfree labor, and with no public status, clearly outside the nation. As for later
non-Christian European immigrants such as the Jews, it was not until the mid-
twentieth century that they ascended to white status through the euphemized
process of ethnic succession (Sacks 1994: 78–102). The post–Second World War
period also saw the slow whitening of Asian immigrants as their gradual attain-
ment of middle-class norms earned them the label “model minority,” as the
contrasting category to the now black “underclass.”

Currently, in the age of globalized capitalism, the process of honorary
whiteness continues, and Asians for the first time have attained the status of
ideal American citizens who have economic and intellectual capital, as well as
the transnational networks and skills so critical to American expansion. As the
new figures representing moral worthiness, Asian entrepreneurs strive not so
much to be accepted as whites as to participate more fully in the national space
through the combination of nepotism and globalism that is instrumental
in producing wealth and power in the decentralized and dispersed systems
of capitalism. Asked about being at the top of the ethnic hierarchy in Silicon
Valley, a Berkeley-educated Taiwanese owner of an electronic company
responded, “We carry our weight. Why shouldn’t we be represented at the
top?” He is considered a cyberhero, like Jerry Yang of Yahoo (Breslau 2000).

Thus the notion of citizenship tied to work and earnings gains a geometry
value when humanity is more and more measured against mobile capital.
George J. Borjas, a Harvard professor, has recommend more restrictive immi-
gration policies against poor (Hispanic) immigrants, while laying out the
welcome mat to the possessors of “human capital” (Borjas 2000). In a number
of other advanced liberal democracies, immigration laws have been adjusted
to ease the flows of favored professional and “investor-immigrants” (Jonas
and Thomas 1999).1 As I have argued elsewhere, the new citizen heroes are
the Homo economicus of high tech and high finance, those versatile figures
who possess many kinds of capital, redefine the norms of work routines, and
transgress the borders of time and space (Ong 1999; Ong and Nonini 1997).
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Regardless of whether they are foreign-born, alien residents, permanent resi-
dents, or citizens, high-tech managers and knowledge workers are now en-
rolled in a kind of transnational citizenship, one in which high education,
capital accumulation, hypermobility, and flexibility are the passports to wealth
production as well as the power to rule over others. The role of Asian entrepre-
neurs and knowledge workers in Silicon Valley, against the background of a
looming Chinese economy, has done something to American thinking about
Asians. Contrary to the rhetoric of Asian-American advocates, transnational
skills, not intranational suffering, has become the moral capital of citizenship,
and the racial coding of desirable citizens is increasingly Asian. However, while
the variety of capital, and the kinds of actors who have come to represent the
heights of American bourgeois citizenship, have changed, the process of hon-
orary whiteness has, through the assimilation of such figures, become a force
in global racial biopolarism.

Decentralized, dispersed, and flexible forms of capitalism have, however,
ruptured the process of ethnic succession, which is more a sociological model
than an empirical reality for many. Nevertheless, the structure of belief and
expectation that minorities and immigrants could convert their sacrifices and
suffering into identity claims, and contribute to the eventual benefit of the
group as a whole, has been a very powerful force in giving a moral character to
citizenship. In her essay American Citizenship, Judith N. Shklar argues that
from the perspective of the historically excluded—racial minorities, women,
and immigrants—the struggle for American citizenship has “been overwhelm-
ingly a demand for inclusion in the polity, an effort to break down excluding
barriers to recognition, rather than an aspiration to civic participation as a
deeply involving activity” (Shklar 1991: 3). It is the intertwined process—the
access to voting and income that is inseparable from attaining social standing
worthy of respect and prestige—that has been central to the meaning and color
of American citizenship. For minorities and poor immigrants, this promise
took the form of ethnic succession whereby exclusions endured by earlier gen-
erations of migrant workers encouraged them to lay claim to a communal
identity based in adversity and suffering. Such ethnoracial mobilization in-
volved making a contribution to the well-being of later generations, and to that
of society as a whole. Thus, the struggles of earlier generations of African-,
Irish-, and Jewish American workers on behalf of their communities have
resulted in laws intended to protect workers’ health, wages, and social security,
the forms of benefits that later contributed to the civil rights of all American
workers. Besides fighting for the steady improvement of labor laws, communi-
ties of adversity have disrupted the structure of racism or gender bias in order
to improve work conditions (Novak 1978; Milkman 1985). Historically, Amer-
ican slaves and immigrants have not merely broken down barriers to inclusion,
they have struggled for the substantive expansion of the meaning of free labor
and its link to the substance of citizenship.
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This continuity—of intergenerational and ethnoracial class struggles that
made the sufferings of past generations visible or available to be claimed by
future generations—has been broken by the blurring of borders between
nations, production sites, and industrial labor histories. The contemporary
working poor do not have the material base to fight for and sustain older and
better labor norms when their bosses enjoy greater flexibility to hire them as
temporary, underpaid, replaceable workers. The reversal in the demographics
of labor distribution, with a growing majority of people doing piecework and
in-home work, has strengthened the power of corporations to erase or evade
civil rights gains of the last century. The opportunities in older factory regimes
for making substantial improvements in the quality of work conditions have
decreased because of the movement of labor sites offshore. The floating facto-
ries, combined with the endless streams of migrant labor, provide a double
means by which any constructive pressures brought by workers are under-
mined or simply evaded. Thus, forms of labor exploitation, coercion, and
denigration that have disappeared from most work venues have reemerged,
and the state apparatus is becoming even more experienced as a system of
containment and restriction. For instance, police raids on sweatshops are a
frequent pressure on illicit work conditions, producing a constant source of
fear for undocumented workers. There is no longer the material capacity
or the symbolic coinage to be produced out of advancing the well-being of
others, whether of one’s own ethnoracial group or of society as a whole.

The loss of potential that any substantive accomplishment will be achieved
through communal efforts that can be typed as racial or ethnic means, there-
fore, that communal contributions to larger social norms for the overall well-
being of all working peoples no longer constitute a structure of ethnic
succession. Indeed, in many cases, migrants of the same nationality are the
worst abusers of their countrymen. Peter Kwong has studied the extensive
human smuggling networks linking Fuzhou to New York City’s Chinatown.
Debt peonage forces migrants to work under slaverylike conditions in the war-
ren of Chinese garment, food, and service industries, places where American
labor inspectors and unions have failed to penetrate (Kwong 2002). American
unions have been severely weakened in their fight to sustain decent working
conditions in all industries, but especially in those dominated by immigrants
of color. For this reason, some Asian-American leaders have expressed the
desire to reject the transnational linkages and claims increasingly shaped by
global capitalism in favor of community-based politics (Hu-DeHart 1999).
However, few of these activists have linked up with the Asian workers embed-
ded in the webs of high-tech production and yet disembedded from the social
protection of the state. The forms of labor reproduction are now changed
in and through the structure of transnational capitalism, and are no longer
directly responsive to long-term gains in labor norms and laws governing the
well-being and dignity of free labor as the right of citizenship.
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Furthermore, the ethical meaning of citizenship, of Emersonian self-
reliance, is now reduced to an extreme form of market individualism, where all
that is left is for individuals to try and fight off particular instances of personal
discrimination and injustice in a globalized wilderness (Emerson 1985). Any
claim to making a contribution to the good of society becomes empty, since
workers are not putting in moral borders to protect the next generation, but
have become totally replaceable in a new way by the constant influx of even
poorer and more exploitable immigrants. So workers do not or cannot aim
for higher moral laws governing working standards. The symbolics of suffer-
ing continue, but the evidence of it, and of accomplishments against it, are
difficult, if not impossible, to fix and made available to be claimed by future
generations of workers. Furthermore, the denigration of idealism in citizen-
ship—the old moral worthiness of citizenship, that basic working conditions
for the poor must be upheld, and that capitalists will pay back society through
taxes—means that the entrepreneurial figures, whether local or foreign-born,
do not feel the need to pay taxes, to protect the less fortunate, only to get rich
by maximizing advantages of transnational mobility, links, and possibilities
for evading taxes.

Flexible Production Erodes Labor Expectations and Rights
Michael Hardt and Antonio Negri maintain that “[t]hrough circulation, the
multitude reappropriates space, and constitutes itself as an active subject”
(Hardt and Negri 2000: 397). The concept of the multitude, as new revolution-
ary actors collecting in cities to forge battles against the globalizing empire of
capitalism, is very appealing. The multitude, however, is but one trope in a
much more complex picture of biopolitical control and labor permitted by
floating industries sustained by streams of migrant workers. Hardt and Negri
view the multitude as a subject drawn from the immaterial labor of analytical
and symbolic tasks, and linked by the Internet. This political hero will lead the
battle for cosmopolitan liberation, providing the “intellectual labor” and forg-
ing “the common language” against the global order of the empire (Hardt and
Negri 2000: 293, 29, 57). This totalizing project of counter-empire shows great
ignorance of the majority of the actual “mobile multitude” involved in high-
tech and informational economies—the migrant, the nonwhite, the female
refugee—who cannot be represented by a single or imposed language of polit-
ical power. It is not merely the case of universalization “by telling a Eurocentric
tale of everyone’s histories” (Rofel 2001: 643); very few of our Internet multi-
tude have ever noticed the multitude of invisible workers in America’s cyber
front yard.

I have identified a transborder stratificatory process in American citizen-
ship I call latitudes of citizenship. These lines of stratification—associated
with the lines of capital, value, and labor flows—are layering the possibilities
and conditions of citizenship achievement, a structuring of life chances

66 • Aihwa Ong

13487C04.pgs  12/15/03  11:59 AM  Page 66



according to one’s specific location in the new geographies of production.
Market forces are assigning people different kinds of fate, lines of differentia-
tion by skill and occupation that are continuous across national borders. By
thus lateralizing and lowering labor value in production along with flow of
network capital, neoliberal forms of capitalism are posing questions of what is
at stake for Americans as citizens, in the global ethical way that transcends the
most immediate differences of culture, race, and nation.

Being a worker in the American national space is no protection against a
progressive degradation of labor and civil rights. The relentless manipulation
and crossing of borders by capital and people enable the conversion of values
across multiple economic zones, thus enriching individuals and companies in
the American nation. But the floating of values has also undone the meaning
of work in America, erasing the older established morality of labor dignity,
while labor values float down to the lowest denominator of labor extraction
and denigration. The neoliberal logic of exploiting the ambiguities of eco-
nomic and social orders has meant erasing hard-won battles for labor rights,
and tolerating historically inferior American working conditions for people
judged to be socially, morally, and economically inferior—that is, minorities
and the latest wave of immigrant workers. Globalized America now celebrates
a new kind of entrepreneurial worthiness. Mobile Asians are honorary whites
not merely because of their value-adding activities, but because of their space-
defying agility in juggling different regimes of worth in an ever expanding
American economy. Such flexible citizenship and leapfrogging of capital mar-
kets have ruptured the American structure of belief in the succession model, in
the right of workers to make a living with dignity, and in the expectation that
political representation will improve the working conditions of ordinary peo-
ple in the nation. I am not proposing an end to immigration, nor do I think
that it will be diminished, since intensifying circulations of people have be-
come an irreducible force of globalization.

The old meaning of citizenship—based on unfree labor, and the succession
model of social mobility—was first eroded with the deindustrialization of
America (Bluestone and Harison 1982), and has now evaporated in the post-
Fordist era when temporary, piecework, and sweatshop workers have prolifer-
ated in the shadow of a dominant service economy. Citizenship based on
income, the dignity of work, and representation is now mainly achievable only
in the service sector, among those workers—in office buildings, hotels, and
other major institutions—who have secure jobs to fight for. In the past
decades, one of the most vibrant labor achievements has been in the service
sector, among office cleaners and lower ranks of white-collar workers. For
instance, Justice for Janitors—from its beginnings in a struggle against a clean-
ing contractor in Los Angeles—has grown rapidly into the Service Employees
International Union in sixteen American cities to secure for janitors living
wages and to win health insurance and full-time work. The recent support of
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Harvard University students and faculty for low-paid janitors brought the
movement into the national spotlight. Their success only goes to show that
there is a layering of possibilities for workers to fight for and defend the sub-
stance of free labor. More and more, service and skilled employees—in casino,
commerce, finance, media and entertainment, telecommunications, business
services, postal and allied services, and tourism, to name a few—are the ones
for whom the American Dream is still attainable through labor organization.
In the aftermath of the Enron scandal, as “the capitalist as hero” is being
replaced by “the capitalist as villain” in public perception, there may be a back-
lash against declining work conditions. But for the low-wage, part-time work-
ers in the shadow of high-tech manufacturing, as well as in the apparel and
cannery industries, the structure of expectations building on earlier genera-
tions of workers’ struggles is no longer sustainable.

Overseas, much hope has been placed in the proliferation of human rights
regimes that can come with the stretching and deepening of connections
across spaces, and the growing awareness of “overlapping communities of
fate” (Bauer 2000). Like Hardt and Negri’s multitude, NGOs are heralded as
the new figures fighting to universalize human rights. NGOs that directly and
indirectly put pressure on local governments to protect the rights of subordi-
nated populations are extremely important, in some cases linking a variety of
local struggles in a new form of transnational intervention. But the counter-
empire model of global civil society is still an abstraction, and it does not
engage questions about the specific forms of politics in a highly decentralized
world dominated by global capitalism. In actuality, dispersed groups strug-
gling for human rights in different latitudes of citizenship can operate only
in a contingent and supplementary manner, and many come with their own
mode of governmentality in shaping social needs. Tensions and distrust
remain high in relations between NGOs, as local groups in the south fear dom-
ination or the appropriation of their agendas by well-funded NGOs of the
north (Ong 1997: 107–35).

Transnational corporate networks present a formidable challenge to the
advanced liberal state in safeguarding basic human rights in situ. This dis-
continuity in the cumulative gains of labor and civil laws has important
implications for how we think about rights-based notions of citizenship, and
appropriate strategies in democratic struggles in such scattered nexus of polit-
ical disembeddedness. What kind of substitution can we suggest for new forms
of civic responsibility and sociality, since the dispersed system of industrial-
capitalist production has shattered structural conditions of class struggle? We
are left with scattered laboring situations that should be considered in terms of
human needs (not worker rights), and interventions by various parties are
needed, as I suggested. Chantal Mouffe has asserted that a rights-based citizen-
ship requires the liberal democratic state to have the commitment to defend
our central political values and key institutions, to preserve the “unresolvable
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tension between the principles of equality and liberty” (Mouffe 1992: 11–13).
Such rights, however, should no longer be thought of in discrete, individual-
ized terms, but rather in terms of a shared moral economy with people whose
lives help sustain our nation. Notions of rights can be translated into the
concept of collective human needs and obligations, a rationality that informs
governmental technologies that shape norms for a new kind of translocal
human sociality. Liberal democratic states as the main guarantors of civil
rights have—especially though not only through the welfare state—sought to
divide up democracy as a social good. In the United States, labor laws and civil
rights must be renewed and recast to sustain the moral substance of American
citizenship against the transvaluation of indecent working conditions that
come with the new geographies of production and trade. In the international
context, human rights regimes cannot replace the crucial role of nation-states
in enforcing basic rights of citizenship at home and abroad.

Furthermore, as Foucault has argued, fundamentally the politics of human
life is a technological question, involving concrete questions about how pro-
duction and wealth can be adjusted to the needs of the population. A politics
of human needs would be rooted more firmly in a moral economy, a greater
commitment to the exchanges of rights and obligations between states, corpo-
rations, and other major institutions on the one hand, and subjects (wherever
they may be) who are structurally interconnected to these powerful actors on
the other.2 In other words, a state or corporate moral economy incorporates
moral obligations to the substantive needs of employees and other affiliated
subjects in a multitude of positions. For governments, citizenship resolutely
based on a deterritorialized moral economy would be a contemporary re-
sponse to the need to protect society against the ravages of globalization
(Polyani 1944).

Human needs and fulfillment are a problem of government, requiring
precise biotechnical calculations. The welfare state has been stripped rather
than augmented in an era of globalization. Now, more than ever, human needs
must be given priority in ways that go beyond the welfare state to ensure the
substantive guarantee of the economy. A committed technology for creating
substantive goals—the provision of housing, health, education, leisure, public
services—would require, in practice, an entrepreneurial rationality that brings
a calculative rationality to the management of substantive needs, using the
application of business school concepts and skills to the creation of “public
value” (Moore 1995). Stephen J. Collier has observed that there has been a gap
between corporations’ and states’ recognition of the substantive goals in any
economic system, and the logic that guarantees the system’s existence: “the
space of the magic of formal rationalization itself; it is the space of initiative,
entrepreneurialism, audit, tough choices, in short, of the productive austerity
of budgetary discipline” (Collier 2001: 57). Such efficiency, however, has to take
into account the entire “strategic situation,” patching together particularistic
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flows of resources for “better collective outcomes” rather than efficiency in the
allocation of resources to different uses (Collier 2001: 53–54). In other words,
laws, regulations, and biopolitical strategies are all necessary to secure specific
bundles of human needs in order to sustain the moral project of citizenship
and a particular ideal of democratic citizenry.

Again, whatever the achievements of NGOS in local or regional contexts,
there is a need as well for governments and corporations, in mobilizing other
kinds of resources and attending to other forms of substantive needs in
various global sites. The creation and management of social goods should be
extended to transnational sites of different kinds and scales, and the needs of
different populations who are structurally connected to metropolitan nations
and corporations. Attempts can be made to synchronize the dispersed geogra-
phies of production with a dispersed geography of administration. We can talk
about different assemblages of human needs that have been created by the
reorganization of global capitalism, and the imperatives for national regimes
and corporations to more fully incorporate substantive ends in their global
operations. Where advanced democracies and global corporations fully em-
brace the moral economy of human wants, we can have a more routine ratio-
nalization of substantive needs in transnational contexts. For the foreseeable
future, we cannot do without effective government action in resolutely man-
aging and protecting human needs and fulfillment in the face of proliferating
networks of trade, industry, and travel. By working with some degree of coor-
dination, governments, corporations, and multilateral agencies can secure
assemblages of human needs and help foster the spread of civil norms for a
common humanity.

Notes
1. For a recent critique, and an argument that north-south migrations are an index of the

integration of the Western Hemisphere, see Jonas and Thomas 1999.
2. The working concept of moral economy I use here is inspired by Scott 1976.
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III
Constructing Rights
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5
Agency on a Global Scale

Rules, Rights, and the European Union

DAVID JACOBSON AND GALYA BENARIEH RUFFER

While our understandings of democracy have evolved within a particular con-
ception of citizenship and nationhood, the emergence of new global structures,
institutions, and modes of governance necessitate recognition that democracy,
as traditionally understood, is not adequate to conceptualize current modes of
political engagement. Note is often made of the global expansion of human
rights, generally coupled with the assumption that this expansion is synony-
mous with the spread of democracy. However, we need to recognize that the
expansion of rights, domestically and internationally, is associated with a par-
tial but significant shift in the mode of political engagement, from democracy
or republicanism to the principle of the individual as “agent.” The “decline” of
the nation-state, one could argue, is symptomatic of an even more dramatic but
hidden revolution, the emergence of agency.

Indeed, issues of agency have supplemented and in significant part supplanted
dedication to the democratic and republican process. Agency concerns the ability
of the individual or the group to act as “initiatory” and a “self-reliant” actor and
to be an active participant in determining one’s life, including determination of
social, political, cultural, ethnic, religious, and economic ends.1 The foundational
mechanism of agency is the dense web of legal rights and restraints that are me-
diated or adjudicated by judicial and quasi-judicial and administrative bodies of
different kinds. In contrast to the past, no area of life today is beyond the poten-
tial reach of the law—its tentacles, for good and bad, reach into every sphere of
life from families to corporations to nation-states. Individual access to the devel-
opment of a dense web of legal rights and restraints has become the mechanism
of individual “self-determination,” not the civic sphere or the public square.

Judicial and administrative mechanisms, as opposed to the legislature,
become central in this process. And, indeed, law as regulation has expanded
massively in the last three to four decades (an expansion itself an upward
loop in a century-long expansion), including international law. Such law is
“expressed” through judicial, quasi-judicial, and administrative bodies. The
European Union, in its judicial and administrative organization, is an espe-
cially notable example of this phenomenon.
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Joseph Weiler has taken important steps in recasting the question of
democracy in the debate regarding the European Union. According to Weiler,
democratic deficit implies a given definition of democracy that needs to be
explicitly stated. He points out that it would be incorrect to judge the opera-
tion of the EU by the same normative criteria that are applied to ordinary
nation-states. Indeed, it is important to recognize that different aspects of the
EU may best reflect entirely new modes of governance (Weiler 1999).2 Simi-
larly, to ground our current understandings of what we could call a “rule of
rules” within traditional understandings of democracy, political engagement,
and governance might prove counterproductive.

One can begin to unpack the logic of agency based in “rule of rules” by
recognizing that certain political divisions are better categorized as disputes
between claims for democracy or republicanism versus claims for agency
rather than a dispute about the general content of the rights at stake. Simply
put, the advent of “rule of rules” has been challenging executive and legislative
power. Agency places a strain upon executive and legislative power in that
individuals increasingly possess the capacity to assert their rights by accessing
laws outside of the national structure and bringing them before the European
Court of Justice (or, in the Council of Europe, before the European Court of
Human Rights) or through new “cross-border” principles such as direct effect,
subsidiarity, harmonization, and proportionality.

The threat agency poses to executive power became all too apparent as the
United States and other governments throughout Europe turned quickly to
extralegal measures, outside of the web of laws, in reaction to the terrorist
attacks of September 11. The establishment of military tribunals, “closed” re-
moval proceedings, and the interviews of five thousand foreign nationals is
best characterized as a strike against agency. Specifically, there is the percep-
tion that it was the dynamic of agency that allowed the terrorist cell to legally
appropriate the network of rights and laws to form such a devastating attack
on not just the United States but democracy itself. The significance of the
assertion of executive power is not the curtailment of rights of those subject to
government suspicion but rather the stop it put on agency as a mechanism by
taking security measures out of the realm of law altogether. In Germany, and
other EU member states, entrenched rights such as the right of privacy were
not so much questioned as bypassed by executive power. Thus, for example,
Berlin’s Humbolt University gave information on twenty-three Arab students
to the German government. What we see is not a questioning of the right
of privacy per se, but rather a questioning of the agency and a reassertion of
executive power.

There are a number of steps to explicating this phenomenon of the changing
modality of politics: the “universal individualism” implicit in agency; the inter-
national, regional, and national legal developments on which it is predicated;
the changing contours of the institutional and organizational environment
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(including the state) associated with “agency”; and the institutional mecha-
nisms that make it possible.

The Long Arm of the Law
One of the most remarkable developments of recent decades is the growing
“density”of the legal milieu internationally, regionally, and nationally. Law is
getting more dense not just in terms of the sheer number of laws through the
proliferation of administrative rules, legal institutions, and arbitration mecha-
nisms internationally, specifically in Europe, through the EU, the Council of
Europe, and the Organization for Security and Cooperation in Europe, but
also on a national level through the incorporation or tacit recognition of the
international human rights instruments in national legal systems. The incor-
poration by the United Kingdom of the bulk of the European Convention of
Human Rights into domestic law in the year 2000 is the most recent case.
Internationally, we see the growing multiplication of multilateral international
treaties. Although the sheer increase in legal webbing is significant in and of
itself, more important about these developments are the qualitative shifts.

International human rights law has relocated the individual as the object of
the law and, thereby, affected national citizenship status in the Euro-Atlantic
arena and in some other countries both in its treaty density (that is, quantity
of multilateral agreements and ratifications) and in case law (decisions in
regional and national courts based on international human rights); the growing
specialization of law (from intellectual property to the environment, for exam-
ple); and the growth in importance of tribunals, arbitration mechanisms, regu-
latory mechanisms, and other legal entities that deliberate independently of
states, and allow nonstate actors to arrive at agreements and arrangements inde-
pendently of states, yet whose decisions carry the force of law in all states. The
rising importance and salience of international private law—akin to the increas-
ing importance of civil law in industrializing countries in the last century—are
also of note. How has the proliferation of legal forms and mechanisms shifted or
altered the nature and location of political engagement? It is through posing this
question that the emergence of agency comes to the fore.

The growing number of cross-border actors of different kinds, including
international nongovernmental organizations or corporations, also reinforce
and grow out of this increasing density and specialization of law. Administra-
tive and judicial rules grow in arbitrating the kaleidoscopic complexity of a
social world with an almost geometric increase in the number of actors with
disparate social, economic, and political concerns. This parallels the evolution
of domestic law within nation-states since at least the nineteenth century, in
which legal mechanisms of control became tighter and denser with growing
economic and social differentiation, specialization, and complexity.

This growing legal density promotes, reinforces, and facilitates the phe-
nomenon of agency. Indeed, agency itself presumes, by definition, universal
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and individual values and a concept of human rights. Agency is embedded in
this dense legal web, and the institutions that arbitrate this legal framework—
the judiciary and other administrative mechanisms—grow in significance. We
see a growing density of law, including law that “enables” agency, in issues that
“cross borders” legally or in practice, like migration, where the courts are in
many cases drawn into transnational/international issues and agency in turn
reinforces that legal framework.

Alongside the denser web of law, is a related phenomenon, namely escalat-
ing litigation, nationally and in the European regional institutions. Litigation
activities are of interest because they reveal the extent of agency and how the
law is facilitating that agency: litigation is about arguments over rights and
prerogatives. Growing litigation reflects a growing legal and social readiness
and “recognition” of rights that inhere in, or are presumed to inhere in, the
individual as well as other entities. Increased litigation reflects growing agency.

The growing density needs little elaboration, especially in the European
context. The scope, caseload, number of member countries, rise in nongovern-
mental organizations, and influence of the European Court of Human Rights
has grown, as is widely known, substantially and to an extent undreamed of
at its founding. The scope, caseload, and influence of the European Court of
Justice (as well as the “legal presence” of the EU generally) have likewise grown
significantly and need little elaboration. In terms of international law, we
witness a similar picture: from the end of the First World War, there is a steady
accumulation in the number of multilateral international legal treaties, and
a dramatic increase after the Second World War. Evidencing an increas-
ingly dense global legal environment, the number of “significant” multilateral
treaties in force rose from 187 in 1950 to almost 800 by 1988 (Jacobson
1998–99).

But in a certain sense more striking is the evidence of litigation in its
different forms that is evidence of “agency” at work. Even in a country with
an impressive history of judicial review, we see a marked upturn in this regard
in the United States (Jacobson 2001).3 The increase in the caseload in the
European Court of Human Rights and the European Court of Justice is widely
noted, but there are other notable indicators: references under article 177
of the EEC treaty have increased as well. Article 177 allows and sometimes
requires judges in national courts to request an authoritative interpretation
of the laws within the ambit of community. In 1970 there were roughly forty
references of this kind, and by 1990 there were almost two hundred. (U.K.
judges refer more cases to the European Court of Justice under Article 177
than any other member state.) This is significant because it illustrates the
growing role of the judiciary in a dual sense—it shows the extent that national
judiciaries are acting, so to speak, “extraterritorially,” and how the judicial arm
of government is strengthened as a consequence. Migration is one of the topics
that generates the most references (Stone 1997).4 The proportion of litigation,
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at least in the United Kingdom, tends to be underreported in areas where
European Union law has been most heavily invoked. Immigration, taxes, social
security, and labor are areas in which quasi-judicial entities are dominant,
such as immigration adjudicators, and their decisions are rarely reported
(Chalmers 2000).

The growing web of judicial rights in all kinds of organizational contexts
makes agency possible.5 Agency of all kinds of individual actors generates
adjudication of rights, interest, and the like. Thus agency reinforces the pro-
cess of judicial rights that made it possible in the first place. The democratic
process is not removed so much as contained. The density of the legal process
not only exists on the public level—domestic or international—but has
progressively filtered into private organizations and corporations, where indi-
viduals can “litigate” internally over, say, race discrimination. Thus the con-
tainment of the republican or democratic process is taking place not only
in the political arena in the traditional sense, but in “everyday life,” notably in
the workplace. Patterns of litigation are growing across Europe (not just in
the United States) especially regarding racial and sexual discrimination in the
workplace. Sexual and racial lawsuits filed in employment tribunals in the
United Kingdom rose 76 percent in the year ending June 2000 compared to
five years previously (Kapner 2000).

Within the European Community, individual litigation is likely to be fur-
ther encouraged by article 13 of the Amsterdam treaty. Article 13, originally
adopted as part of the EC treaty in 1997 and revised through the Amsterdam
treaty, includes stronger wording that seems to encourage or allow positive
enforcement by the EC directly against the states. It was enacted in response to
the recognition that although the Treaty on European Union (TEU) gave the
European Community a specific competence to adopt general measures in the
sphere of human rights, and to combat discrimination in particular, there was
no positive mechanism through which the community could take effective
measure against racism, xenophobia, and other forms of discrimination.

Such developments have implications for notions of multiculturalism and
immigrant populations. The growth of “agency” enables different forms of
cultural expression, and the courts facilitate this. Conversely, restraining “par-
liamentary sovereignty” restricts (but does not completely preclude) majori-
tarian and collective national expression.

The changed nature of political engagement reflected in the shifting bal-
ance between agency, empowered by legal rights and obligations, and more
traditional “democratic” consent modes of “voice” or politics is illustrated in
the following examples regarding sexual equality and discrimination. Political
demands for greater protection for women in the workforce led to public ser-
vice experimentation with various quota systems at the state level in Germany.
There seemed to be political consensus throughout Germany that led to the
enactment of sixteen separate statutes at the state level establishing various
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forms of quota systems. But through 177 references to the European Court of
Justice, certain of these German provisions have famously been placed in
doubt (Schiek 1998). The ECJ determined in Kalanke and Marschall that EC
law, specifically the equal treatment principle embodied in articles 2(1) and
2(4) of the Equal Treatment Directive, distinguished between equality of
opportunity and that of result and foreclosed any positive action going beyond
that necessary to ensure individual equality of opportunity.6 The new sex
equality provision in the Amsterdam treaty, article 119(4), has strengthened
the EC position regarding the underrepresentation of women in the workforce
while setting the guidelines within which the ECJ will determine whether the
measures comply with EU law. More recently, the EU has provided for stronger
measures to eradicate sexual harassment that will place additional burdens on
member state employers.

These and other legal provisions and directives at the EU level provide
individuals with a forum through which sensitive issues worked out through
political channels at the national level can be revisited and redefined in the
ECJ. In an important respect, certain employment rights and protections are
being severed from national citizenship. For example, in a string of cases the
ECJ determined that sexual orientation is not a protected category under EC
law. In forming its decision, the court ignored the general political trend in the
member states toward providing protection for sexual orientation discrimina-
tion in employment and equal treatment for same-sex couples (Bell 1999).

In another work, Galya Benarieh Ruffer has attempted to characterize the
nature of the set of organizationally based rights and protections as a “virtual
citizenship” that is, in important respects, independent of national citizenship.
Thus the rights and protections that accrue to an employee on, say, gender
discrimination in a corporation, public or private, are not a function of formal
citizenship status (though, of course, the presumption is that the employee is
at least a legal resident) (Ruffer 2000). In this regard, the expansion of rights
has diluted national citizenship, at least in its traditional republican sense.

The Nesting of Organizations and Agency
The critical question remains, however, regarding the institutional mechanisms
of agency: this is an issue that has not been sufficiently addressed in the debate
on globalism, nationalism, human rights, and, for that matter, immigration.

The civic and human rights that are embedded in, and institutionalize,
agency are not expressed primarily at the international, regional, or even the
national level. Rather, the dense legal webbing enables the “acting out,” so
to speak, of human rights (say, on gender issues) at the lower-order organi-
zational level—such as, prominently, the workplace. What has happened in
recent decades is that in order to generate change at “lower level” organiza-
tions, appeals have been made to the “higher-level” organizations to change
institutional patterns at the original organization. We have a nesting effect;
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people will go to a higher-nested organization to appeal judicially for recourse,
but only as far as they have to go (for example, the province is preferred over
the state; or the state over a regional organization). Once the change is gener-
ated, internal mechanisms are generated at the “local” organization that are
less likely to necessitate appeals to higher-level organizations. The nesting
works in reverse: higher-nested organizations—such as the European Court
of Human Rights—will have wide-ranging effects. They effectively close off
certain options for lower organizations. But once this has been integrated or
“internalized” by states and private and public organizations, that human
rights issue is less likely to be played out at the national or regional level.

This is, in a sense, another radically different form of the global-local nexus.
Certain“rights,” for example regarding gender discrimination, filter down to
the point where they are so embedded that they are presumed, almost outside
the discourse on human rights. “Global” norms are expressed most readily
in “local” foci—local here being from workplaces and other organizations,
to cities and counties, to provinces and the like. But this just points to the
remarkable extent human rights has become, in the long term, the armature,
the frame, the skeleton girding the social and political architecture of society.
It is like the syntax of language; it is presumed, not thought about. The
“present” discourse of human rights tends to shift, then, to new frontiers, with
different parties trying to broaden its reach to new social categories such as,
for example, female genital mutilation in asylum laws. And because new fron-
tiers involve contested issues and thus frame the issue of “human rights” in the
public consciousness, the embeddedness of the larger scaffold of human
rights, the degree to which it has closed off options, is often overlooked. The
institutional mechanisms here are primarily judicial and administrative.

This nesting process is also legally inscribed, as captured in the concept of
subsidiary and layered legal authorities, and is characteristic of both the
United States and the European Union (and, for that matter, the European
Convention of Human Rights). However, it makes sociological sense as well:
absent internal rules on areas like gender or racial discrimination, endogenous
change within an organization is very difficult to effect. So the actor will move
to a higher-level organization to generate change exogenously, but that actor is
unlikely to go to a point beyond what is necessary. Judicial and administrative
change is also dramatic (and rapid) because often—especially in the United
States—the change will then affect a whole of class of individuals and organi-
zations, such as in gender and race discrimination. Judicial and administrative
decisions can and have had the effect of expanding agency extensively in this
way. Once such rulings have filtered down and become institutionalized,
“human rights” will be acted on endogenously to the organization.

The U.K. case is particular interesting in terms of the “nesting” of organiza-
tions and legal authorities. As we know, the British political system has been
one in which the sovereign Parliament was at the pinnacle and the courts were
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secondary, with very limited powers of judicial review. The United Kingdom,
though it has long recognized the jurisdiction of Strasbourg, in contrast to
most other Council of Europe member states, only recently incorporated the
bulk of the European Convention of Human Rights into domestic law. In this
context, it is no surprise that the United Kingdom has received special scrutiny
by Strasbourg and that British judges have made so many references to the
European Court of Justice. The notion of the individual as agent was highly
constrained in this circumstance, and thus had to appeal to exogenous legal
authorities—notably the European Convention of Human Rights and the
European Court of Justice—to effect change. The European Union and the
European Court of Human Rights has in effect required a fundamental shift in
the relationship between the individual and the state. Instead of a majoritarian
institution in Parliament representing a republican collective will in which
individual rights are derivative, a more liberal vision has been instituted by the
European Convention of Human Rights and the European Court of Justice
around which individual freedoms are promoted and where “as much space is
preserved for autonomous behavior by private individuals as possible”
(Chalmers 2000). It was due to the European Convention of Human Rights
and the European Court of Justice that judicial review became a significant
factor in the United Kingdom from the 1980s. Clearly, the Human Rights Act,
which recently took effect in the United Kingdom, will reinforce this process.

The United Kingdom example also reveals how human rights become
embedded, and no more so than in the immigration area. Both immigration
and asylum legislation have been significantly affected by the Court of Human
Rights. The immigration appeals system’s very creation was rooted in signifi-
cant part in the European Convention of Human Rights (see Alam [1967]).
Through the Abdulaziz (1985) case, concerning articles 6 and 8 of the ECHR,
sex discrimination was eliminated in U.K. laws. The Asylum and Immigration
Appeals Act of 1993, facilitating appeal rights for asylum seekers, concern-
ing article 13, was significantly prodded through by the N.K. (1987) case in
Strasbourg. Chalal (1997), concerning article 3, most recently impacted the
Special Immigration Appeals Commission Act of 1998. Home office policy
guidelines have also had explicit reference to the European Convention of
Human Rights (Story 1998). Human rights issues become embedded such
that, for example, due to the Abdulaziz decision the concept of sex discrimina-
tion on immigration becomes inconceivable and not even an issue on the
regional or national level. Other areas of rights now taken for granted, such as
consumer rights, are no longer “debated” internationally and simply become
part of the broader social fabric.

Part of what accounts for the variation in the turn to international 
instruments—comparing the United States to the United Kingdom, for
example—is the extent to which the growing stress on “agency” can be ac-
commodated internally. If, as described above, actors will (for legal and for
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sociological reasons) move “up” the layers of legal and organizational author-
ity only to the extent that they have to in order to effect change at lower levels
of organization, then insofar as change can be generated before resorting to in-
ternational instruments or even national instruments that is what will happen.
In the context of the U.S. constitutional framework, the dense net of rights and
legal rules and the historical and ever growing role of the judiciary (especially
in recent decades) provide extensive possibilities to effect agency. But even in
the case of the United States, four points should be noted: the legal (as well
as social and political) discourse about human rights (not just civil rights) has
expanded dramatically in the last three decades7; even in the American context
there is growing reference to international human rights instruments in
that period, though it is not nearly as marked as in Europe; presumptions
about global human rights inform cases in the United States even without
explicit reference to international instruments (see, for example, Nebraska v.
Al-Hussaini); and postwar human rights instruments, especially the Universal
Declaration, was heavily informed by the U.S. Constitution, among other
sources, indicating a certain affinity.

But the shifting modality of politics to the politics of agency, with its
presumption of universal individualism and human rights, is revealed in the
remarkable convergence and growing isomorphism of law on agency—in the
example referred to here, in the area of migration—across the Euro-Atlantic
arena and in much of the democratic world: almost across the board, family
unification, economic, and humanitarian criteria are the touchstones of
migration policy (albeit with different definitions in each category cross-
nationally) (Newland and Papademetriou 1998–99). And as this law con-
verges, it trickles down to substate jurisdictions and organizations (and the
word trickles does not, perhaps, reveal the rapidity of this process). This novel
isomorphism reveals, on the one hand, growing legal density on a global level,
and, on the other, the “nesting” effect described above. We would suggest that
growing transnational activities, “judicialization,” and agency as the modality
of politics are interrelated phenomena, and as such would have this effect of
generating isomorphism.

Issues such as “gender” and “race” are legally closed off as options for dis-
crimination to remarkable extent across these countries. When we step back
and comprehend the extent to which human rights institutions and idiom
have closed off certain policy options to the point that they are simply as-
sumed to be unremarkable, the impact of human rights begins to dawn on us.

The nesting process is legally and institutionally inscribed: legal sources,
terminology, and institutional structures have shifted in response to the chang-
ing modes of political engagement and demands of agency such that they allow
for the nesting process to flow quite naturally. For example, legal principles
have been created to provide mechanisms whereby the differing legal systems
and laws of member states in the European Union can successfully integrate
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with emerging EU law. In order to coordinate the competing legal competency
of the EU and national authorities, the TEU (Maastricht 1993) formalized
“subsidiarity” and “proportionality” principles. In 1999 the Amsterdam Treaty
added a protocol on the application of these principles.

The principle of subsidiarity derives from the first paragraph of article 5 EC
and dictates that the EU can act only when they possess the legal power to do
so, that the EU should act only when an objective can be better achieved at the
supranational level, and that the means employed by the EU when they do act
should be proportional to the desired objective. The Treaty on European
Union further strengthened the notion of subsidiarity by making it a funda-
mental EU law limitation and stating in EEC treaty article 3b that EC action
“shall not go beyond what is necessary to achieve the objectives of this Treaty.”
National powers, according to subsidiarity, remain the norm, with EU action
the exception. On the other hand, the TEU enlarged the realm of EU compe-
tence to include the areas, traditionally within the exclusive authority of mem-
ber states, of industrial policy, health, education, culture, and the particularly
sensitive areas of immigration and social policy. But for the time being, “sub-
sidiarity” and other such principles remain a one-way street. Whereas the
Court of Justice is responsible for the interpretation of these principles and
review of European institutional compliance in suits brought by member
states, the European Council has taken the position that subsidiarity principles
do not have direct effect in member states’ legal systems and cannot be raised
in litigation before member state courts. Thus, exactly how the principle of
subsidiarity would work as a mechanism within the state judicial system is still
largely an open question.

Although in practice subsidiarity remains ambiguous, it does appear to
enhance the kind of nesting activity discussed in this chapter while at the same
time contributing to the evolution of EU integration. For example, in the area
of immigration, although the EU has moved in the direction of greater com-
petence over the question of immigration by moving it to the first pillar and,
more recently, forming a special committee to draft one policy for the EU, the
fundamental determination of “nationality” still remains with the member
states. Such divisions of legal competences provide the “cross-border” spaces
within which nesting occurs.

The purpose of subsidiarity, from the perspective of a country such as
Germany, which had urged its introduction, is to protect areas such as envi-
ronmental policy, in which national governments might have taken great
strides in formulating effective policies. The German fear was that “harmo-
nization” might result in a lowering of national environmental standards.
Thus, even harmonization has been interpreted as a regulatory floor, not a
ceiling. Since it remains unclear which areas are within the E.U.’s exclusive
competence, there is much room for maneuver. The effect of these principles,
therefore, is that the ambiguity they introduce opens up a number of nests,
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so to speak, where litigation to enforce and affect environmental policy, for
example, can occur.

In addition, these principles have been introduced in conjunction with
what is, perhaps, a new form of “hybrid” national institution in order to enable
greater fluidity between the national and EU levels. One of these hybrid insti-
tutions, the Committee of the Regions (COR) established by the Maastricht
Treaty, has been given the task of ensuring that the principle of subsidiarity is
respected. The COR fills in the gap of local and regional authorities’ demand
for representation within the EU. Through the COR, regions, towns, and local
authorities can take part, in an advisory capacity, in the E.U. decision-making
process. In part, it is a response to the question of “democratic deficit.” Thus, it
provides a mechanism through which EU citizens can defend their immediate
interests in the community policy-making process. A primary function of the
COR is to issue “draft opinions” after examining documents issued by the EU
council, the commission, or the parliament to ensure that EU action has not
already been handled on the national level. As an independent body, it will be
interesting to see how this institution affects agency as it evolves and functions
as a “cross-border” space.

Agency and “People Out of Place”
While the generally accepted principle of, for example, a state’s right of immi-
gration control is not at issue (and is not subject to frontal challenge), the
secondary “web of laws,” such as rules of nondiscrimination, empowers the
individual as agent to affect how that immigration control is achieved. Thus
political divisions get played out, in important part, between claims for
democracy or republicanism and claims for agency. This creates interesting
conjunctions on a policy level. Returning to the example of immigration con-
trol of asylum seekers and refugees: the legal instruments of rights, specifically
human rights, do not prohibit immigration control, just that the form of regu-
lation should be based on recognized universal, nondiscriminatory criteria
as defined by international human rights instruments. In principle, the flow,
restrictive or liberal, of migrants is independent of human rights issues per se.
(An ongoing myth is that human rights law should necessarily increase cross-
national flows; this is simply not the case.) One can argue that asylum laws can
be legally interpreted in highly restrictive ways.

Thus we witness this interesting conjunction in border controls: in practi-
cal terms, because of internal pressures or because they feel that asylum laws,
for example, are being unfairly exploited, states may become more restrictive,
but the question remains whether those restrictions are within the criteria
of international human rights standards as defined by the European Court
of Human Rights, the European Court of Justice, and the like. Restrictive
practices—based on nondiscriminatory criteria—reflect the intersection of
these different forms of political practices.

Agency on a Global Scale • 83

13487C05.pgs  12/15/03  11:59 AM  Page 83



We see these conflicting forces between the judiciary and the executive in
relatively recent decisions; for example, the European Court of Human Rights
condemned the French government for trying to keep asylum seekers in
“international zones” that, though physically in France, were considered as not
in France for the purposes of the European Convention of Human Rights,
in effect placing people in indefinite detention (Amuur [1996]). The United
Kingdom was similarly unsuccessful in persuading the court that a man who
was not formally admitted to the country, but had been resident for five
years, was not legally speaking within the country (D [1997]). One could add
the decisions that upheld the right of an individual not to be returned to a
country where they would face degrading treatment (Chalal [1996] or Soering
[1989]).

Conversely, the member states’ “common visa list,” requiring visas in coun-
try of origin of countries that send, or may send, individuals seeking asylum,
has the effect of barring individuals from reaching the European Union in the
first place in order to request asylum. (It should be stressed that whether this
action actually violates international human rights law—which sanctions the
right to leave a country but not a right, as such, to enter a country—is certainly
open to question.) Thus the struggle between the judicial arms, which have
the effect (in this regard) of promoting agency, and the state, which seeks to
promote republican national self-determination, is part of this process.8 Part
of the contention here, however, is that the increasing density of law, and law
that promotes rights and prerogatives (and thus agency), is central to the
growing role of the judiciary. It is the judiciary, at both national and regional
levels, concerning both domestic and international law, that mediates and
adjudicates this web of law. (It is interesting to note that the role of judiciary in
the newly emerging democracies, such as South Africa, differs significantly
from that of the judiciaries in older liberal democracies such as the United
States and Germany. In the newer democracies there is not just the acceptance
of, but the proactive vesting of power in the judiciary as a political body with a
political function.)

In the continuing evolution of the EU, one can see an increasing shift
of power toward formal commitment to human rights and mechanisms to
enforce those rights within the member states. The Treaty of Amsterdam for-
malized measures to extend citizen rights and improve democratic account-
ability and participation in the institutions of the EU. In a significant
departure from the past, the treaty called for enforcement of nondiscrimina-
tion within member states and opened the channels not just to address issues
such as gender inequality, discrimination, public health, and consumer pro-
tection but to enforce these rights through the European Court of Justice. In
yet another significant departure, coordination of immigration policy was
transferred from the third pillar, where it was handled as part of justice and
home affairs, to the first pillar.9 Whereas legal provisions emanating from
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the third pillar are not part of community law, but rather norms regulated by
public international law, legal instruments emanating from the first pillar
become part of European Union law binding on each member state. Moreover,
given that individuals have the legal capacity to invoke first pillar laws and
bring them to bear against member states, the changes of the Amsterdam
treaty may give the judiciary (on the regional level—here the European Court
of Justice) more control over immigration policy, as well as the now formal
commitment under Amsterdam of the EU to human rights.

Conclusion
As relations both regionally and globally become more multifaceted, and the
legal frameworks that institutionalize such relations become more extensive,
so are we likely to see the growing importance of judicial and administrative
mechanisms to mediate these legally embedded relations. This will remain the
case insofar as executive and legislative bodies are absent or relatively weak on
the regional or even global level. The globalization (and regionalization) of
law appears to have a certain affinity with judicial and administrative institu-
tions. Thus, the clash we see between agency and democracy—as in the acute
example of the executive orders following the September 11, 2001, terrorist
attacks—will be reinforced through the current structure of human rights or
EU law, global in import, and which promote the agency of the individual.

Notes
1. We draw this formulation of agency, in part from Block 2001.
2. Weiler has argued that “the originality of Europe has been in constructing a polity which to

date has achieved a level of legal and material integration far exceeding that obtained by
any historical confederation, and yet has managed to maintain the distinct political identity
and essential sovereignty of its Member States and their nations in a manner which has
defied the experience of all federations. . . . But the price of rejecting a federal state model
and charting its own unique experience has been that there is no ready made democratic
blueprint for Europe.”

3. The increase in the salience of the judiciary and of the idiom of rights since roughly the
1970s and 1980s are illustrated in the following stark figures: the caseloads of the federal
courts on all three levels—Supreme Court, Court of Appeals, and U.S. District Court—
jumped in most cases dramatically between 1970 and 1995; in the Supreme Court there
were 4,000 cases in 1970 and over 7,500 cases in 1995 and in the Circuit Court over 11,500
in 1970 to almost 50,000 in 1995. In the district courts the picture is a little more complex:
“commenced” civil cases increased massively from 87,000 to 240,000 in that time period,
but only a small and declining percentage of cases reached trial. The number of criminal
cases increased from 1970 to 1995 more modestly—about 15 percent.

4. As the legal web expands, so we see growing legislative “mortality” (legislation that is
undermined through judicial decisions). To our knowledge the evidence is mostly descrip-
tive, but if the Canadian example is any indication, mortality rates of legislation rose
significantly after the establishment of the Canadian human rights charter in 1982.

5. Consider the proliferation of NGOs as “pollinators,” so to speak, of this process.
6. Id. at 152. The decisions in Kalanake (ECJ 17/10/1995—Case C 450/93, 1995 ECR I-3051)

and Marschall (ECJ 11/10/1997—Case C 409/95 nyr) were both initiated by individual men
seeking protection through EC law.

7. The growing reference to “human rights” in federal court cases is evident in the following
figures: from 1945 to 1960 the term human rights appears in only 68 cases, and from 1961 to
1970 the figure is 159 cases. Then we witness a surge: from 1971 to 1980, 861 cases; from
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1981 to 1990, 2,224 cases make reference to human rights, and from 1991 to 2000, in over
6,300 cases human rights are noted. Figures are derived from a legal database search.

8. One has to temper this statement, as states, in the democratic world, have increasingly
desired to prove their credentials on human rights; for example, it is the executive arm that
generates reports to the UN and other agencies like the OSCE showing their progress on
fulfilling their human rights commitments on issues like racial discrimination.

9. The European Union is made up of three pillars. The first pillar represents the European
Communities, the second pillar Common Foreign and Security Policy, and the third 
Co-operation in the Fields of Justice and Home Affairs.
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6
Mandated Membership, Diluted Identity

Citizenship, Globalization, and International Law

PETER J. SPIRO

Citizenship practices have been thought the last bastion of national sover-
eignty. As international norms have aggressively invaded virtually every sinew
of domestic governance, nationality law has remained largely immune to any
acknowledged constraint from beyond. As a doctrinal matter, it has been allo-
cated (in the characterization of a prominent international pronouncement
on the question) to a “domain resérvé” in which states are free to rule accord-
ing to their own preferences. But this regime is showing early signs of slippage,
and is unlikely to persist into the future.

Nationality law was in fact once within the unfettered discretion of states.
To the end of reducing related frictions among states, some nationality prac-
tices lost full recognition at the international level as a matter of choice of law,
and many states entered into consensual, bilateral arrangements to prioritize
competing state claims to individual nationals. These developments were ori-
ented only by state interests, not those of individuals, and by the maintenance
of international order. For domestic purposes, determinations of nationality
were left wholly within state discretion. The international community took no
cognizance of nationality as an individual right.

At least as a discursive matter, that changed in the wake of the Second World
War. Statelessness, which had previously been framed by the order paradigm,
was acknowledged to implicate individual rights. Even as the right to a nation-
ality was articulated, however, it was not made actionable against any particu-
lar state. Some nationality practices were more concretely implicated by the
human rights revolution. Widely subscribed international women’s rights
conventions have mandated gender equality in domestic measures relating to
the acquisition and loss of citizenship, and human rights norms now limit
state power with respect to the termination of nationality. Some of these con-
straints have emerged as clear norms of international law, enforceable directly
against states.

Even as such, however, as far as they went these standards only peripherally
affected state capacity to delimit membership. A state could not extend those
human boundaries so far as to trespass on the sovereign rights of other states,
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and there was a vague understanding about reducing the number of individu-
als lacking the international protective attributes of nationality. Core qualifi-
cations for citizenship remained largely untouched by international standards.
As citizenship increasingly comes to be framed as a right in itself, not a matter
of state interest, international order, or an incident of other rights, an interna-
tional law of citizenship is likely to emerge. As that framing becomes more
pervasive, international discipline of state citizenship practices will become
more exacting and universalist.

This new orientation is reflected in international approaches to dual citi-
zenship and to naturalization and birth citizenship. Where the former was
once considered obnoxious to international order, it is now perceived in part
as a matter of individual autonomy and identity, and there are signs that, at
least in some circumstances, the retention of more than one citizenship will be
protected under international law. Naturalization and birth citizenship were
once wholly outside the ambit of international law, and states were free to set
conditions for the acquisition of citizenship. But that insulation may be erod-
ing. As naturalization and birth citizenship regimes converge, there may be
some baselines to which states will have to adhere. Unlike past constraints on
citizenship practice, those baselines will constrain a state’s core capacity to de-
fine its citizenry.

These developments are a logical extension of the human rights revolution
and the triumph of liberalism as the metric of international norms. Interna-
tional law is in general assuming greater consequentiality as a determinant of
state behavior. States are increasingly willing to press human rights agendas
against other states, even in the absence of geopolitical gains; and nonstate ac-
tors, including international organizations, nongovernmental organizations,
and interested publics, now garner power independent of states with which to
advance compliance with international law. States, including powerful states,
ignore hard international norms at their peril. Although norms relating to
citizenship practices remain soft and undefined at the margins, their develop-
ment in recent decades has been unidirectional. As the international law of
nationality comes to focus more on issues of exclusion rather than of interstate
stability, it should enhance the rights and status of individuals in their places
of residence, especially as against the use of citizenship practices as a surrogate
for other internationally proscribed types of discrimination (that is, where
citizenship law is used as an instrument of subordination on the basis of race,
religion, and other such characteristics). That trajectory is normatively consis-
tent with a human rights frame.

But the ultimate implications of dictating access to membership may be less
clearly rights- and status-enhancing. To the extent that national citizenship has
in the past reflected internally constructed national identities, it has facilitated
and consolidated community solidarity. That solidarity may be a premise to
thick public governance at the national level. The exogenous imposition of
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membership standards could undermine the rough correspondence of citi-
zenship and identity. That could in turn drive solidarities into other forms of
collective association, not so constrained, and with them many of the func-
tions of the modern welfare state.

This thesis is meant to be speculative and suggestive, but also cautionary.
Some barriers to citizenship may be deployed as weapons of subordination
within communities rather than as boundary lines around them; in those
cases, international law’s intervention should not threaten community self-
definition. But insofar as international law compels the redrawing of the lines
themselves, it could further undermine state power. Securing inclusive citizen-
ship regimes, in other words, may reap only short-term gains, as authority
moves to nonstate institutions. This observation is not offered to retard the
insinuation of international law into the last bastion of citizenship practices;
that insinuation seems inevitable. But it does point to an unintended conse-
quence of such efforts that will require heightened vigilance of membership
and governance standards in other institutions.

The Old World: Nationality Law as Sovereign Prerogative
From the advent of the state system, international law has largely conceived of
membership decisions as falling to the discretion of states. That discretion was
circumscribed at the margins during the late nineteenth and early twentieth
centuries, driven by a public-order imperative to minimize interstate conflict
arising from the intersection of domestic nationality regimes. The capacity
to define the core conditions of membership remained unconfined through
this period. Except where the interests of other states (narrowly drawn) were
implicated, states retained the power to decide the conditions of citizenship.

Nationality law has three basic components: how nationality is acquired
at birth, how it is acquired after birth (naturalization), and how it may be lost.
In the early modern period, states enjoyed largely free rein over all three. This
was possible in the absence of large-scale international mobility and of any
concept of human rights protected by international law. The magnitude of
“conflicts” with the nationality laws of other states was minimal in a world in
which for the most part individuals lived and died where they were born. The
feudal regime of jus soli persisted, under which nationality largely coincided
with residence. Nationality was not an important quality in that context, and
nationality law rarely gave rise to controversy in either domestic or interna-
tional contexts.

American independence and migration from Europe brought nationality
regimes to the fore as a point of contest in bilateral relations and as a threat
to interstate order (Spiro 1997). Nationality controversies were framed at the
international level as a problem of choice of law, not as a question of state
power. It was assumed that states could formulate their nationality laws
according to their unconstrained preferences, and that for internal purposes
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such preferences were supreme. At the same time, the intersection of national-
ity regimes could give rise to situations calling for a prioritization of state
claims. Nationality thus required management at the international level, or at
least such management was attempted. The public-order metric could result
in nonrecognition of a country’s nationality designation in some cases, but
it did not delegitimize the designation as a matter of international law. These
order-management problems dealt only with cases in which states had exten-
ded nationality to an individual, or maintained an individual as a national, not
cases in which nationality was denied. Conflicts resulted from the extension or
maintenance of nationality, not its refusal.

Dual nationality posed the most serious threat to interstate order, with
states pressing competing claims on individuals or attempting to protect
nationals from the claims of another state of nationality. States contested the
capacity of individuals to expatriate, in the context of immigrants to the
United States who naturalized there and sought to shed their birth nationality.
Under the doctrine of perpetual allegiance (“once a subject, always a subject”),
as of the beginning of the nineteenth century most European states rejected
the possibility of expatriation (Schuck and Smith 1996). Conflicts resulted
(the War of 1812 among them) when European states insisted on extracting
military service obligations from those who had emigrated. Dual nationality
proved a consistent irritant to America’s bilateral relationships, when emi-
grants returned to their homelands for temporary visits to find themselves
subject to conscription. European states continued to claim these individuals
as nationals of their state of origin, refusing to recognize the legitimacy of
naturalization elsewhere.

The order-management response to the expatriation controversy took the
form primarily of bilateral agreements and other arrangements allowing
for the transfer of nationality in most cases. The Bancroft treaties of the 
mid-nineteenth century with several German and Scandinavian states accom-
plished this by treaty, providing for the subsidence of original nationality
for so long as an emigrant maintained residence in the United States (original
nationality would revive for those who returned permanently to their home-
lands) (see Koslowski 2000: 76). In the wake of an intense controversy involv-
ing the trial of Irish Americans as British subjects, Great Britain recognized the
capacity to expatriate by statute in 1870. But several nations, including Russia,
Turkey, and (in certain cases) France, persisted in adhering to perpetual alle-
giance. That persistence was considered consistent with international norms.
States could agree consensually to bind themselves otherwise by treaty, or uni-
laterally to recognize a capacity to expatriate. But international law dictated no
rule on the question.

Dual nationality also generated conflict where one state asserted the inter-
ests of a national against another state that also claimed the individual as its
own. Under traditional (pre–human rights) international law, a state could do
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as it pleased to its own nationals. When it came to the treatment of nationals of
other states, however, a refined set of international law norms constrained
state action. Those two premises faced contradiction in the form of dual
nationals, with one state asserting unfettered discretion over its national
against the intervention (under the moniker of “diplomatic protection”) of the
other state of nationality. Relatedly, with respect to international state-to-state
claims made on behalf of nationals, defendant states would deny the right of
another state to espouse the claim of a national who was also a national of the
defendant state. International law resolved the resulting conflicts by establish-
ing a prioritization of nationalities in such cases. For purposes of such inter-
state disputes, an individual was recognized as having a single “dominant and
effective nationality.” The state of dominant and effective nationality could
assert claims against another state of nationality and against third states and
(in some formulations, including the American) exercise diplomatic protec-
tion against the other state of nationality.1 Thus nationality was subject to
international law, but only for international order-management purposes. The
“dominant and effective” test did not deny the capacity of a state to designate
an individual as a national, so long as it did not infringe on the interests of
other states. The test implicated the interests of states, not of individuals; both
diplomatic protection and espousal of claims were exercised at the option of
states, not the option of individuals whose interests underlay them. The aim
was to resolve interstate conflict and maintain order, not to vindicate individ-
ual rights.

Of course, these public-order threats (some of which gave rise to serious
diplomatic disputes) could have been avoided altogether through harmonized
nationality rules. That objective presented a primary motivation for the Hague
Codification Conference of 1930. Although the parties to the resulting con-
vention could agree that “the ideal towards which the efforts of humanity
should be directed in this domain is the abolition of all cases of statelessness
and of double nationality,” the convention imposed minimal constraints on
the nationality practices of the parties. (Even so, only a handful of countries—
most of them Commonwealth—ultimately acceded to the accord; and, unlike
more recent, widely adopted multilateral conventions, it could not be taken as
representing customary norms—that is, rules to which states would be
assumed bound in the absence of specific objection thereto.) The pact evinced
a weak norm in favor of recognizing a right to expatriation where a person
held two nationalities “acquired without any voluntary act on his part” (most
notably, by the intersection of jus soli and jus sanguinis models of birth
citizenship rules), at the same time that it recognized the prerogative of states
to impose conditions on such expatriation. While restricting the exercise of
diplomatic protection against a state of alternate nationality, the convention
recognized that “a person having nationalities may be regarded as its national
by each of the States whose nationality he possesses.” Indeed, as a background
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principle, the agreement (tellingly entitled the Hague Convention on Certain
Questions Relating to the Conflict of Nationality Laws) provided in its first
article that it was “for each state to determine under its own law who [were] its
nationals.”

Statelessness presented the other notable international concern implicating
nationality practices. Like dual nationality, it was framed as a threat to inter-
national order and a matter of state interest, insofar as it created “friction
between States” (Weis 1979: 162). Although a less constant irritant to interstate
relations than dual nationality, statelessness did pose a threat to state interests,
for example, where a state found large numbers of aliens in its midst denational-
ized by and thus not returnable to another country (Seekler-Hudson 1934: 251).
Statelessness also challenged the order premises of international law by creating
a class of individuals for whose conduct no state would stand responsible, pre-
senting, in theory at least, a gap in the enforceability of international law.

But the obvious disadvantages of statelessness from the individual’s perspec-
tive made the status difficult to situate completely in the order-management
model, and in fact it is here that one finds the first emergence of a rights orien-
tation for nationality questions. Interwar commentators lamented the conse-
quences of statelessness for individuals. In a world before human rights, those
without nationality were at the mercy of their hosts; “[a]s far as the law of
nations is concerned, apart from morality, there is no restriction whatever to
cause a State to abstain from maltreating to any extent such stateless individu-
als” (Oppenheim 1928: 521). Making some short steps to reducing the inci-
dence of statelessness, the Hague convention provided that states should effect
the loss of a woman’s nationality by virtue of her marriage to a foreigner only
where she acquired the nationality of her husband. Where children did not
acquire the new nationality of naturalizing parents, the convention provided
that they would retain their original nationality, and a protocol to the conven-
tion provided for the extension of nationality to the child born in the territory
of a state to a mother possessing the nationality of that state and a father not
possessing such nationality. These were patches, no doubt, in a convention not
widely subscribed to, but they were interpretable as a nod to individual rights
rather than to international order.

That rights conception was made explicit in the wake of the Second World
War, with its obvious implications for statelessness. (It was in this context that
Hannah Arendt delivered her dictum that all rights are national rights.) The
1948 Universal Declaration of Human Rights provided that “[e]veryone has
a right to nationality,” and that “[n]o one shall be arbitrarily deprived of his
nationality nor denied the right to change his nationality.” With this stroke,
the discourse shifted away from an order-centered orientation, moving to rec-
ognize the individual’s interest in nationality rules as a matter of international
law, and entrenching the by-then near universal acceptance of both a right to
voluntary expatriation and protection from arbitrary denationalization.
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But the discursive shift did not result in broadly actionable international
norms. The right to nationality, in particular, was not designated as the obli-
gation of any particular state to satisfy. The declaration itself did not take
the form of a binding legal instrument. When many of its protections were
adopted in the 1966 International Covenant on Civil and Political Rights, the
right to nationality, again without reference to any particular state, was scaled
back to apply only to children. The 1961 Convention on the Reduction of
Statelessness required contracting states to extend nationality to children born
on their territory who would otherwise be stateless, as well as to children born
to nationals outside the state’s territory who would otherwise be stateless.
The convention also precluded the deprivation of nationality on the grounds
of race, ethnic, religious, or political orientation, and required that depriva-
tion for other causes be made contingent on the acquisition of nationality in
another state. The agreement left core nationality determinations to state dis-
cretion. Even so, it has attracted only twenty-five accessions, and cannot be
identified as representing customary norms binding on nonparties.

Gender discrimination presents the single area in which midcentury inter-
national law imposed significant constraints on state nationality practices.
Majority state practice had provided for a woman’s nationality to follow that
of her husband, both upon marriage to a foreigner (forfeiting her original
nationality for that of her husband) and upon naturalization of the husband
(in which case many states provided for automatic naturalization of the wife
as well). In cases where loss, but not acquisition, of nationality upon marriage
was automatic, statelessness resulted, and (as noted above) the 1930 Hague
convention attempted to address this by making automatic loss contingent on
automatic acquisition. Beyond the statelessness concern, however, the conven-
tion confronted the nationality of women as a matter of gender equality, by pro-
viding that a husband’s naturalization should not result in the woman’s change
of nationality without her consent. This small step was furthered by full imple-
mentation of equality in the regional 1933 Montevideo Convention on Nation-
ality and the amendment of the laws of major states to implement the principle.
The 1957 Convention on the Nationality of Married Women eliminated auto-
matic changes in a woman’s nationality by cause of marriage or change in her
husband’s nationality. Relative to other nationality conventions, the 1957 accord
was widely adopted, with seventy parties and twenty-seven additional sig-
natory states. It has been superseded by the 1979 Convention on the Elimination
of All Forms of Discrimination against Women, article 9 of which calls for equal
rights between men and women to acquire, change, and retain their nationality,
with specific preclusion of automatic changes in nationality triggered by the
nationality of the husband. With over 170 parties, CEDAW has been nearly
universally accepted, and can be posed to represent customary norms binding
even on nonobjecting nonparty states. Gender antidiscrimination norms have
thus resulted in a significant constraint on state nationality practice.
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But that constraint should be seen as driven by women’s rights, not by any
human right to acquire nationality in particular circumstances. Indeed, to the
extent that it is driven by an equality norm, it dictates no particular substan-
tive rule for the acquisition or loss of nationality, only that women cannot be
disadvantaged in the formulation of those rules. So long as men and women
are subject to the same rules, both can be excluded. In this sense (other than to
require that nations include women as well as men among their nationals,
which has always held true, even when women were disadvantaged in other
respects), international law rules regarding women and nationality do not
directly impact national self-definition as executed in nationality practices.2

Indeed, that international law has not, at least not until recently, trammeled
on such self-definition is evidenced by the treatment of nationality in the 1966
Convention on the Elimination of All Forms of Racial Discrimination. Even
at the time of its negotiation, racial discrimination was emerging as an impor-
tant norm of international human rights (the treaty has been accepted by
155 states). International law has highly circumscribed the use of racial classi-
fications as a general matter (leaving aside affirmative action, the motivating
purpose of which is to correct historical discrimination). And yet in its first
article the convention brackets the use of race as a criteria for citizenship, pro-
viding that “[n]othing in this convention may be interpreted as affecting in any
way the legal provisions of States Parties concerning nationality, citizenship, or
naturalization, provided that such provisions do not discriminate against any
particular nationality.” The convention does govern citizenship distinctions
made within an existing community, precluding, for instance, apartheid-type
situations in which native-born residents are denied nationality on the basis
of their race. But in its original conception, at least, it was not intended to
constrain criteria for admission from outside the existing community. Until
recently, international law would have had nothing to say about a citizenship
regime that had the clear effect of excluding outsiders on the basis of race.

Thus in the traditional conception of international law, with the exception
of gender equality, nationality practices have been left to the discretion of
states. In the commentary, nationality law was considered a core component of
the doctrine of sovereignty (Weis 1979: 65; Schwarzenburger 1967: 141; Weil
2001: 18).3 Although sovereignty itself is a social construct of the international
system, and never translated into complete freedom of action, the extent to
which any particular authority was framed in a sovereignty discourse corre-
lated to the level of state discretion. In the area of nationality law, that discre-
tion has been broad.

The traditional approach to nationality law can be conceived as a matter
of human geography confronted on the same terms as territorial geography.
Both regimes are forms of boundary maintenance. International law refused
to draw territorial lines in any particular way, relying instead on history and
control. It did evince a strong priority on allocating all territory to one state
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and one state only, in much the same way that international law found an
objective in ensuring that all individuals had one nationality, but only one na-
tionality, working against the twin difficulties of statelessness and dual nation-
ality. Sovereignty over space and sovereignty over people were both predicates
to the maintenance of international order. Although the latter context impli-
cated individual interests, those interests were only indirectly accounted for.

The Emerging International Law of Citizenship
The traditionally deferential approach of international law to nationality prac-
tices appears to be eroding. This erosion is suggested by recent developments
concerning dual citizenship and the acquisition of citizenship. International
law has until recently been unwilling to impose standards of conduct regard-
ing either question. With respect to dual citizenship, reversing past disfavor,
international law may come to recognize an individual right to maintain the
status. With respect to the acquisition of citizenship, emerging norms suggest
limitations on threshold requirements for long-term residents, and the trajec-
tory could arrive at the required adoption of a jus soli basis for birth citizen-
ship. Both developments suggest that the balance is tipping toward a rights,
rather than an order, metric in how international law processes nationality
questions. If so, international norms regarding nationality determinations are
likely to harden in the medium to long term.

As described above, dual nationality was the bane of an order-based norms
system, sparking the human equivalent of turf battles among states with com-
peting claims to individuals. Although international law was ultimately inca-
pable of resolving the problem at its roots (failing to establish a harmonization
of nationality laws), a strong discursive disfavor attached to the status. So
strong was this disfavor that dual nationality was cast as immoral (Bancroft
1849).4 This opprobrium was uncontested (Kimminich 1996). Among the diffi-
culties associated with the status, the infringement of individual rights fig-
ured not at all. That was, to be sure, in part because dual nationality may itself
have constituted an infringement of rights; at least in the nineteenth-century
context of the expatriation controversy, dual nationality often translated into
multiple and conflicting obligations, including mandatory military service.
But the prospect of burdensome obligations dissipated as states either aban-
doned conscription or made it contingent on residence (also the case with
taxation). Dual nationality became a status that an individual might seek to
maintain. Nationality has been central to individual identity. Insofar as an
individual might want to identify with more than one nation, then, dual citi-
zenship can be framed as a matter of individual autonomy—in other words,
as a matter of rights. And yet into the late twentieth century it was never
addressed as such, even in a suggestive manner.5

That may now be changing. Scholars are increasingly situating dual citizen-
ship in a rights frame. The rights perspective has now been at least partially
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adopted at the regional level in Europe, in the form of the 1997 European
Convention on Nationality. That convention’s preamble “[r]ecognises that, in
matters concerning nationality, account should be taken both of the legitimate
interests of States and those of individuals.” In contrast to its 1963 predecessor
(and indeed all other multilateral accords on nationality), the 1997 agreement
refrains from condemning multiple nationality as a problem, instead noting
“the desirability of finding appropriate solutions to consequences of multiple
nationality and in particular as regards the rights and duties of multiple na-
tionals.” In its operative provisions, most notably, the new convention requires
states to permit multiple nationality in the case of children born with the sta-
tus and in the case of persons acquiring nationality automatically by marriage.

It is possible to describe this protection as perfecting gender equality in
matters of nationality, by way of recognizing what Karen Knop calls “relational
nationality” (Knop 2001: 89). In this frame, the 1997 convention understands
that mere neutrality will not accomplish gender equality. Insofar as family re-
lationships may depend on shared nationality, recognition of dual nationality
as a legitimate status is necessary to protect both those relationships and indi-
vidual identity autonomy; without it, the individual (more often the woman)
is forced to choose between the two. In this explanation one can characterize
the 1997 convention as continuous to earlier international norms on national-
ity incidental to gender equality. It is also true that the 1997 convention is not
protective of all cases of dual nationality, permitting states to terminate the
nationality of an individual who voluntarily acquires another nationality.
Finally, of course, the 1997 convention is a regional and not a global undertak-
ing, and as such cannot by itself be taken to represent an international norm.

But one can nonetheless characterize the 1997 European convention as
a watershed. It is the first multilateral undertaking that is protective of dual
nationality in any context. Regardless of its source, that creates a foundation
on which to build more expansive protections. The partial protection itself
shifts the discourse, in the instrument itself, to one that accounts for the inter-
ests of individuals. Nor does gender equality provide the only account of the
convention’s terms. One can alternatively explain the line between protected
and unprotected multiple nationality in identity terms, with a focus on the
child’s rights rather than the mother’s. Who is to say that a child forced to
choose between a mother’s and a father’s nationality would be more likely to
opt for the latter? The provision also protects dual nationality of a child born
to two parents of the same nationality in another state recognizing citizenship
jus soli. In that case gender equality cannot supply the full rationale.

The regional circumscription of the 1997 agreement is at least in part over-
come by its reflection of global trends. Recent state practice with respect to
multiple nationality points to dramatically increased acceptance of the status.
Few states persist in requiring those born with dual nationality to elect one
at majority, at the same time as global mobility has resulted in an explosion
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of the number of such birth dual nationals. Although the law of many states
(heavily represented among major Asian countries) provides for the termi-
nation of citizenship upon naturalization in another country, the numbers
have declined to the point where it is the minority practice (where in the mid-
twentieth century it was nearly universal), and pressure from immigrant dias-
poras appears inevitably to be diminishing the number of those states refusing
to recognize multiple nationality.

Such important “sending” states as Mexico, the Dominican Republic, and
Turkey have undertaken recent nationality law reforms to allow for the reten-
tion of nationality upon naturalization elsewhere; India, the Phillippines, and
Korea appear poised to follow. These changes have been considered to be in
the interest of the states involved (in terms of maintaining ties with emigrant
populations that are an important source of foreign exchange and political
influence) but also in the interest of the immigrants themselves, who have
otherwise been faced not only with the choice of sentimental loyalties but also
with the prospect of losing certain rights in their homelands upon the forfei-
ture of their original nationality (see, for example, Chander 2001).

This practice indicating acceptance of dual nationality has not achieved the
sort of prevalence that would qualify it as establishing a customary norm of
international law. (One of the primary sources of international law is found in
the practice of nations, which if acknowledged as arising out of legal obliga-
tion can be binding on all states, even in the absence of treaty agreement or
other formal assent.) But given the recent trajectory, it is not implausible that
acceptance of multiple nationality could ripen into a customary norm and/or
support conventional undertakings recognizing a right to maintain the status.
In particular, as already reflected in the 1997 European accord, establishing a
right to maintain birth dual nationality may not be so far over the horizon
(and could be deployed, most notably, against Germany’s recent adoption
of an election requirement at majority for those born in Germany with dual
citizenship). The model here could be the evolution of the right to expatriate
(that is, to voluntarily renounce one’s nationality), which was rooted in
changed state practice subsequently buttressed by such instruments as the
Universal Declaration.

International developments regarding naturalization may also stand at a
crossroads. The 1997 convention is signal here as well, requiring that states
party provide for “the possibility of naturalization of persons lawfully and
habitually resident on its territory,” and that any period of residence required
as a condition for naturalization not exceed ten years. More so than with
respect to dual nationality, this treaty requirement reflects a nearly universal
practice among states, under which naturalization is possible, often subject to
additional qualifications, after a residence period of ten years or less (in most
states closer to five years).6 It still may take a leap to characterize this practice
as required by international law, in the absence of some evidence that states
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feel obligated to sustain such standards as a matter of law rather than simply of
preference. Again, however, that evidence may be supplied by the incorpora-
tion of this naturalization parameter into other multilateral instruments.
Most notably, again, the European convention requires parties to provide for
the possibility of naturalization after a period of residence not to exceed ten
years. Unlike the protection of birth dual nationality, this development cannot
be explained as a perfection of gender equality. An international norm requir-
ing the possibility of naturalization for habitual residents would represent a
qualitatively new international standard.

The significance of the European convention on this score is buttressed by
recent developments relating to citizenship regimes in Estonia, Latvia, and the
Czech Republic. Estonia and Latvia adopted restrictive regimes in the wake of
the end of the Soviet occupation that encumbered the acquisition of citizen-
ship by large Russian ethnic communities, most of whom (or their forebears)
had settled after the Soviet occupation. Both imposed difficult language and
history requirements as a condition for naturalization. The first Latvian citi-
zenship law made it especially difficult for longtime ethnic Russian residents
to naturalize as Latvians, adopting a system of age brackets that postponed the
eligibility of most adults.

International condemnation of these restrictive citizenship regimes was
sustained and ultimately succeeded in securing the adoption of eased require-
ments. The Council of Europe and the Organization for Security and Cooper-
ation in Europe actively opposed the Baltic citizenship practices (the OSCE
launched a “mission” on the subject that is only now winding down). Although
both organizations carefully recognized the breadth of state discretion over
citizenship under international law, they challenged the legitimacy of a regime
denying citizenship to a substantial component of the resident population. As
a Council of Europe report concluded, “if substantial parts of the population
of a country are denied the right to become citizens, and thereby are denied for
instance the right to vote in parliamentary elections, this could affect the char-
acter of the democratic system in that country.” In the face of the European
pressure, both Estonia and Latvia have implemented laws and other adminis-
trative practices to facilitate the naturalization of Russian residents.

The citizenship law of the new Czech Republic generated similar pressures.
Under the original 1993 Czech nationality legislation, those with designated
Czech nationality under Czechoslovakian law and resident in Czech territory
automatically acquired citizenship in the new state; those resident but not
designated as Czech nationals were barred from citizenship if they had a crim-
inal record. The condition barred thousands of Romany residents from citi-
zenship, and attracted CoE and OSCE criticism. A CoE report concluded,
“Admittedly, a State may decide who are its citizens but it is doubtful whether,
in a case of State succession, under international law, citizens that have lived
for decades on the territory, perhaps are even born there, can be excluded from
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citizenship just because they have a criminal record.” The Czechs desisted in
1996, repealing the clean-record requirement with respect to residents as of
the breakup of the federation.

These developments, again, can be drawn as evolutionary, rooted in exist-
ing international law constraints on nationality practice. They implicate, most
notably, the norm against statelessness; a clear concern in the Baltic and Czech
contexts was the prospect of large numbers of stateless individuals resulting
from the practices under scrutiny. But it is also possible to characterize them
as a departure from past premises. Diane Orentlicher argues that the inter-
national response to these measures evidences a shift to a “territorial/civic”
model of citizenship enforced through international norms, in which the ex-
tension of citizenship to residents is considered necessary to the full realization
of human rights (Orentlicher 1998: 296). This represents a departure from
past approaches to statelessness in two respects. First, as an operative matter,
the norm devolves an obligation onto a particular state; the right to nationality
becomes a right to a particular nationality. Second, as a normative matter, the
new conception recognizes the democratic self-governance values; the point
now is to guarantee political participation in a person’s place of residence. The
right to some nationality, by contrast, reflects an international protection
norm; that is, that individuals should have some state to turn to protect them
against mistreatment by other states.

Recent developments respecting German nationality practice, though not
framed in international law terms, present further evidence of the possible
emergence of international norms respecting both multiple nationality and
the acquisition of citizenship. Notwithstanding its emergence, along with
many other European states, as a country of immigration, Germany had been
a holdout in both denying the legitimacy of dual citizenship and, more excep-
tionally, in maintaining a strict jus sanguinis regime of birth citizenship.
Under the nationality law as it stood before a 1999 overhaul, immigrants were
eligible for naturalization only after fifteen years of residence, and were re-
quired to satisfy onerous cultural assimilation requirements. Naturalization
was also contingent, in almost all cases, on proof of termination of original
citizenship. Citizenship was not extended at birth even to those children
whose noncitizen parents had been born in Germany.7 The difficulty of nat-
uralization and the lack of any jus soli citizenship gave rise to a significant
population of second- and even third-generation residents who nonetheless
lacked German citizenship, most of them of Turkish nationality. Germany
was proving an outlier, at least within the European context, on nationality
acquisition issues.

Consistent with international trends, the 1999 reforms relaxed the hurdles
to German citizenship. The new law for the first time provided for jus soli birth
citizenship of nonethnic Germans, for the children of persons born in or long-
time residents of Germany. The measure reduced the residency requirement
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from fifteen years to eight, and reduced the cultural threshold to a demonstra-
tion of some facility in the German language. Although an initial proposal to
accept dual nationality in most cases was shelved after conservative politicians
successfully converted it into a domestic election issue, the amended regime
nonetheless relaxes what were high hurdles to the maintenance of multiple
nationality. German citizens may now retain their German nationality upon
naturalization in another state so long as they can demonstrate continuing ties
with Germany—for instance, the existence of family members there. Those nat-
uralizing as German will still be required to terminate their original nationality,
and those now enjoying birth citizenship by virtue of noncitizen parental resi-
dence in Germany will be required to elect between their German and alternate
nationalities under what has been labeled the “option model.” But even in
these cases the new regime provides for liberal exceptions for the retention of
multiple nationality, including where the other state of nationality would im-
pose substantial economic penalties upon the loss of its citizenship. It has been
suggested that the law could be interpreted to allow Turkish nationals to retain
their citizenship upon naturalization as Germans, because Turkey imposes re-
strictions on the ownership of property by noncitizens. Thus, even in the short
term Germany may in practice become accepting of multiple citizenship status.

The German case suggests the possibility of an international norm requiring
the adoption of jus soli in certain cases (most notably, those involving second-
generation residents8), even where statelessness is not a concern. Controversy
surrounding the recent nationality reforms in Germany were not, to be sure,
primarily framed in international law terms, although such major human
rights groups as Human Rights Watch had condemned the previous regime as
overly restrictive of citizenship access. Even if international law has not been
determinative of the recent reforms there, liberalization of German nationality
laws is consistent with a norm allowing access to naturalization after sustained
presence, some allowance for jus soli birth citizenship, and increasing interna-
tional toleration of dual citizenship.

This is not to overstate the significance of these developments respecting
naturalization and the acquisition of citizenship. At this stage they qualify as
no more than soft law, representing aspirational norms that are not yet
amenable to direct enforcement against states. No doubt the emerging norms
in this context would be contested before crystallization. But soft law norms
often harden. The trend here is clear; as Patrick Weil notes, “All stable, demo-
cratic nation-states with immigrant populations have moved in the same leg-
islative direction” (Weil 2001: 34). It is now possible to envision international
law standards governing core nationality determinations.

Rights and Identity
The legalization of nationality has profound implications for definition of com-
munity and the strength of state-defined identity. In the short term, mandating
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access to citizenship on a territorial basis and acceptance of plural nationality
will enhance the rights of those who would otherwise be excluded. In the longer
term, however, such mandated inclusion may diminish state-based solidarities,
as a legal definition of community replaces an organic one. At the core of global-
ization is an eclipse of space. In that context, a territorially defined community
is unlikely to be a thick one. A high incidence of plural nationality will com-
pound that dilution. As communal solidarity diminishes so will the state as its
agent. In the end, the rights-reinforcing consequence of mandated inclusion
may be counterbalanced by the declining importance of the state as a locus for
the protection of rights and the distribution of resources. Such loci may institu-
tionally migrate to forms of association beyond the scope of legalization.

Emerging constraints on nationality practices are more identity determina-
tive than previous constraints, such as they existed. Indeed, earlier interna-
tional norms in the area can be described as policing state discretion to define
community to ensure that it did not overreach actual community lines. With
respect to expatriation, for example, recognition of a right to transfer attach-
ment from one state to another vindicated a change in community affiliation.
In the absence of such a norm, states could persist in defining their communi-
ties in ways that did not reflect actual community boundaries. Likewise with
respect to international norms on the nationality of women.

As the construction of marriage and family changed during the mid-twen-
tieth century, measures providing for the automatic transfer of a woman’s na-
tionality upon marriage to a foreigner may not have accurately reflected the
national identities or attachments of women.

The more recent prospective norms, by contrast, may impose constraints
that are not correlated to identity or that blur identity boundaries. The emerg-
ing territorial citizenship norm could mandate membership for those who
have no other tie to the citizenry than place of residence, which tie may be
insubstantial and subordinate to other attachments. In the past, territorial
presence has in most contexts presented a reliable surrogate for other, some-
times unmanageable tests of membership. Under an assimilationist model of
immigration, especially in the United States, it was in fact the case that pres-
ence over time correlated well with actual membership. One could assume that
a resident of five years would be, on average, committed to permanent resi-
dence,9 and that the incidents of that presence would result in community
membership. If this correspondence of prolonged territorial presence and
nonformal membership persisted today, mandating access to citizenship for
long-term residents would be identity reinforcing (or at least not identity
diluting), at the same time that it would advance other rights norms.

But the predicate is becoming less stable in the face of globalization. Global-
ization enables communities both to persist over distance and to isolate in prox-
imity. It has also been associated with increased migration flows, magnifying the
significance of this persistence and isolation. Individuals can be present over
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long periods of time without developing community ties, or at least not ties to a
state-defined community. Human existence has an inevitable spatial compo-
nent, and so some community connections will arise from nontransient pres-
ence. But those ties can be restricted to the local level, and they may not come to
represent an individual’s primary identity, especially in the face of sustained
networks with home-country communities eased by improved communica-
tions and mobility.

Governance, of course, is still largely undertaken on a territorial basis. That
explains the continuing attraction of citizenship in some contexts. Mere equiv-
alence of social rights will not always suffice in the absence of political ones.
The postnational vision has not yet been realized (Joppke 1999: 187; Koslowski
2000: 92–93), or at least not universally so. Voice may not be amenable to sub-
stitution, and citizenship can still carry status and equality implications. Thus
the virtue of the territorial/civic model.10 The model also represents the domi-
nant instantiation of liberal theory on the question. The persistent territorial
presence of status-subordinated communities is anathema to liberal theorists.
Liberals, Michael Walzer most notable among them, have long argued the nor-
mative basis for low or eliminated barriers to naturalization (see Walzer 1983:
52–61). Some would now go so far as to make citizenship automatic after a cer-
tain period of residence, even for those who would prefer noncitizen status
(Rubio-Marin 2000).11

But the triumph of imposed territorial membership may collapse on itself.
To the extent that territory no longer correlates with community, the agent of
the communities so defined will lose authority. Individuals who do not share a
sense of identity with other individuals may be unwilling to commit to deci-
sion-making structures that will decide the distribution of resources, whether
in the form of rights or of material goods. Governance in the absence of com-
munity will be thin. An international law norm that requires that citizenship
be afforded on the basis of presence will thus contribute to the diminishment
of state power. The norm would be less consequential with the passage of time
as authority migrates to other institutions. Mandated access to citizenship may
not disprove the postnational proposition. On the contrary, by diluting the
ultimate consequentiality of citizenship, international reinforcement of citi-
zenship access rights may facilitate a postnational destination in which citizen-
ship status emerges as a historical vestige.

A norm protective of plural citizenship could also undermine the strength
of communities represented by the citizenship tie. On the one hand, plural
citizenship reinforces the institution of the state to the extent it facilitates
expressions of national identity that were precluded in the old order, in which
multiple attachments were disfavored (Bosniak 2002). A person who has ties
to more than one national community can formalize those ties through plural
citizenship. On the other hand, protection of the status will inevitably be
dilutive of the categorical importance of identity defined in citizenship terms.
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The old regime of mutual exclusivity reinforced the primacy of national iden-
tities, the distinctions among national communities clearly drawn. Plural citi-
zenship blurs those boundaries; identity boundaries become less clear and as a
result less defining.

Plural citizenship also lowers the costs of citizenship acquired or main-
tained for nonaffective instrumental reasons by eliminating the need to
abandon citizenship representing primary community attachment. The costs
of adding or maintaining citizenships is relatively low; few obligations are
now contingent on the status. Plural citizenship is thus identity dilutive, fa-
cilitating the acquisition or maintenance of citizenship for such purposes
as passport acquisition, immigration benefits (including protection against
deportation and exclusion), social benefits eligibility, and property rights, for
which no actual attachment to the national community may be indicated.
This tendency appears to be most pronounced with respect to acquired citi-
zenship, where the capacity to retain one’s original citizenship may translate
into the naturalization of some whose affective tie to the state of immigra-
tion is thin; the second citizenship may be subordinated. This is not, as it is
sometimes tarred, a question of divided loyalties, as loyalty to states becomes
increasingly meaningless in a world in which resource competition is not
among states. But plural citizenship does lower the threshold for national
membership in a way that may render national membership less meaningful.
The end result, again, is accommodating to a diminished intensity of com-
munal bond, which in turn will diminish the state as a locus of authority, at
least marginally.

These observations are offered as descriptive. They cannot support a
retrenchment of former approaches to citizenship determinations, in which
states could act without the constraint of international law. Change is to a
large extent made inevitable by globalization, the main driver here. Interna-
tional law is reflective of the changed nature of national identity and the
citizenship tie. It may accelerate and enforce the universalization of these
developments but cannot reverse them.12 The absence of a new international
law of citizenship will not enable states to resurrect strong national commu-
nities through exclusionary citizenship practices. The suggestion here is in-
tended more as a cautionary challenge to liberal nationalists, who place much
faith in the capacity of the state to be the primary agent for the protection of
rights, and who would thus conceive of mandated access to national citizen-
ship as posing no consequential risk. There is a possible downside here. If the
dilution of identity does in fact result in the diminishment of the state, func-
tions heretofore assumed by the state may migrate to less accountable private
forms of association in which membership may be subject to no exogenous
norms or standards not subject to public enforcement. Perhaps those other
forms of membership should now come under the sort of critical scrutiny now
brought to bear on membership in the state.
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Conclusion: The Deepening Swath of International Law
That international norms are becoming consequential to national self-definition
evidences the changing nature and expanding scope of international law. In the
old world, international rules relating to nationality were to the end of minimiz-
ing friction among states; although these rules may have constrained the projec-
tion of nationality, they were ultimately to the benefit of states, not individuals.
That was consistent with the orienting principle of international law, the man-
agement of order among states. Individuals were no more than incidental bene-
ficiaries of that principle, and their interests as such were of no account under
international law. To the extent that states desisted from conduct destabilizing of
international order, international law protected state autonomy in the name of
sovereignty. And at the core of sovereignty was the unfettered discretion to set
the terms of membership.

In this sense, emerging international norms respecting national member-
ship show how far international law has come. Community self-definition is
constitutive and foundational, in the sense that it is prior to any act of the
community; what states do is determined by the individuals that comprise
them. If citizenship practices are not immune to international legal constraint,
then nothing is; nationality law is the fallen last bastion in the citadel of sover-
eignty. That is not to say that international law now delivers a comprehensive
regulatory regime, and indeed states will retain important discretionary pow-
ers into the future. But no function of governance will be shielded from inter-
national law as a categorical matter, membership decisions included.

Notes
1. Most notably in the International Court of Justice decision in the Nottebohm case, which

denied the capacity of Liechtenstein to bring a claim against Guatemala on behalf of an
individual whose “dominant and effective” nationality was German. The “dominant and
effective nationality” principle was also used to resolve the problem of duplicative military
service obligations, so that dual nationals would be subject to conscription only in their
state of habitual residence; but this was through voluntary treaty undertakings, and not
imposed as a matter of international law.

2. Of course, they may reflect national self-definition with respect to questions of gender
equality. They may also reflect how community lines are dictated at the family level
(whether, most notably, spouses can maintain a transnational divide). But they do not
implicate first-level community boundaries, as do, for instance, eligibility requirements
relating to ethnicity, language, or residence.

3. See, e.g., Weis (“There cannot be any doubt that this right [to determine the incidents of ac-
quisition and loss of nationality] is a concomitant of State sovereignty”); Schwarzenburger
(“In principle, international law leaves each territorial sovereign to decide which of his
inhabitants he wishes to grant nationality. Thus, primarily, the topic is governed by the
rules underlying the principle of sovereignty”); and Weil (“the attribution of nationality is
inherently part of a state’s sovereignty”).

4. As George Bancroft observed in 1849, states should “as soon tolerate a man with two wives
as a man with two countries; as soon bear with polygamy as that state of double allegiance
which common sense so repudiates that it has not even coined a word to express it”
(Bancroft 1850).

5. Nissim Bar-Yaacov’s major 1961 study of dual nationality, for instance, continued to
attribute serious “psychological conflicts” to the status, making it “detrimental to . . . the
well-being of the individuals concerned” (Bar-Yaacov 1961: 266).
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6. See Weil 2001: 17, 22–23 (setting forth naturalization requirements of a variety of states,
none of which includes residency requirements of longer than ten years).

7. On the German nationality law before the reforms of 1999, see generally Neuman 1998:
263–85.

8. See Weil 2001: 25–26, for a survey of state practices with respect to second-generation
immigrants. Of twenty-five major democratic nations, only five (Austria, Greece, Israel,
Luxembourg, and Russia) do not entitle second-generation residents to citizenship in at
least some cases (the variable being the period of residency required of the first-generation
immigrant parent).

9. To the extent that such a period of residence did not reflect a longer-term commitment to
permanent residence in the country of immigration, practice through the mid-twentieth
century, in the U.S. context at least, provided for the forfeiture of naturalized citizenship
upon return as a resident to the immigrant’s country of origin. See Spiro 1997. Such en-
forcement of adopted community attachment is no longer undertaken today. A naturalized
citizen retains her citizenship even if she abandons all ties to her country of naturalization
and revives those of her country of origin.

10. Virtue, not primacy. As the rights of noncitizen residents (and in some contexts nonciti-
zen nonresidents) approach those of citizens, questions of formal membership become
less consequential. Social and economic rights are nearly equivalent in most immigrant-
receiving states. Even in the political realm, aliens are securing channels of participation. In
the European context, alien voting in local elections is now well established. In the United
States, although noncitizens are barred from the franchise (with minor exceptions), perma-
nent resident aliens are permitted to make campaign contributions—a far more effective
route to political influence than the ballot. Noncitizens also garner power through their
membership in powerful domestic interest groups, such as unions. Insofar as rights are not
contingent on citizenship status, membership becomes less important, and community
identity is diluted. The rights-equivalence analysis thus presents a different route to the
same endpoint.

11. The proposal is, however, in tension with basic liberal premises of autonomy insofar as it
would impose identity. It may also be symptomatic of emerging postnational conditions in
some states. Assuming that naturalization barriers are already low, the need to resort to
automatic naturalization evidences diminished perceived benefits in acquiring citizenship
status.

12. One could, however, frame a countervalue in terms of the international right to self-
determination. The connection appears yet to have been articulated, perhaps because the
emergence of the right to self-determination was historically integrated with the end of
colonialism and the self-determination of subordinated groups. The states most vulnerable
to international discipline respecting citizenship determinations hardly represent subordi-
nated entities. And yet the logic of self-determination seems no less applicable to, say,
Germans than it should be for, say, various indigenous peoples. International norms man-
dating access to citizenship in Germany obviously compromises Germany’s capacity to
define its people as they might collectively prefer, at least insofar as the German state
remains the institutional agent of the “German” people.
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7
Deflated Citizenship

Labor Rights in a Global Era

GAY W. SEIDMAN

The tensions among globalization, national states, and the protection of
individuals are perhaps nowhere more evident than in struggles to protect
workers in developing countries. For the past century, labor rights have been
defined through workers’ localized struggles, in conflicts that have almost
invariably been resolved through state regulation at the workplace. True, labor
rights are increasingly discussed in universalistic terms: at the tail end of the
twentieth century, there was broad international agreement about a core set of
labor rights—freedom of association, freedom from bonded and child labor,
freedom from discrimination—but the actual protection of those rights has
been through mechanisms linked to citizenship, with more limited scope. In
recent decades, however, globalization seems to have undermined the ability
of national states to protect those rights, and weakened organized labor; many
unions, especially in developing countries, seek new strategies to deal with
newly mobile capital, in ways that highlight potential tensions between a lan-
guage of universal rights and citizenship claims within the nation-state.

Since the industrial revolution, political citizenship has proved an essential
component of workers’ gains. Although militant labor movements generally
focus on employers, for the past century labor’s organizing strategies have
almost invariably also targeted the state. Repeatedly, labor has used members’
political clout to push democratic states to create social security nets, but even
authoritarian states have sometimes regulated working conditions (Przeworski
1985; Rueschemeyer, Stephens, and Stephens 1992). While unions certainly
negotiate with business, most labor movements have long viewed the political
arena as crucial: national states set ground rules for collective bargaining, and
state intervention is a critical factor in workplace conflicts. Around the world,
militant labor movements have used the language of citizenship, often citing
T. H. Marshall, to argue that full inclusion requires that states set a floor under
citizens’ living and working conditions, and to demand that states regulate
the workplace in ways that grant greater dignity to workers and their families
(Seidman 1994; Koo 2000).
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Since the early 1990s, however, the discourse linking citizenship to labor
rights has been steadily delegitimized: the neoliberal strategies pursued
throughout the developing world have altered the relationship between states,
business, and labor, in ways that often undermine states’ willingness to regu-
late business or intervene in the workplace—and, increasingly, may reduce
unions’ willingness to call on states to intervene. An increased emphasis on
global competitiveness has transformed relationships at work, raising new
questions about how unions can or should defend their members’ interests.

Globalization poses new challenges for organized labor: confronting a
neoliberal state in a highly competitive global environment requires new strat-
egies, each of which carries its own dilemmas. In this chapter, I first look
briefly at how global market integration has reduced the likelihood that states,
especially in developing countries, can protect workers’ rights. Then I examine
two very different responses on the part of organized labor to the dilemmas
posed by capital mobility. In response to increased volatility and competition,
many unions have sought a “high road” growth strategy, trying to raise
skill levels and productivity in the effort to help their members compete in a
global labor market. Many unionists hope that offering workers training and
education will help attract high-wage jobs, but I suggest that these strategies
create new dilemmas for unions, since they may undermine the bases of col-
lective action.

A completely different approach seeks to avoid these dilemmas by com-
pletely bypassing what Gershon Shafir (in this volume) calls the “thinned”
national state: many unionists seek to strengthen international labor links,
looking for transnational mechanisms that might regulate transnational capi-
tal. In the penultimate section of the chapter, I argue that while this strategy
may avoid the dilemmas of the first approach, most available mechanisms for
international labor solidarity are limited at best, and at worst could exacerbate
existing international inequalities. In conclusion, I suggest that unless interna-
tional mechanisms are thoroughly reconstructed, organized labor will, almost
inevitably, return to strategies that emphasize strengthening workers’ citizen-
ship rights and strengthening local states rather than looking to global institu-
tions for enforcement and protection.

A Changing Global Context
Generally, discussions of globalization emphasize technological and institu-
tional changes that create new possibilities for production, allowing greater
flexibility in geography, design, and work organization. Many of these discus-
sions mention, at least in passing, the way these changes alter workplace labor
processes, suggesting that new patterns of production may realign the rela-
tionships between workers, unions, management, and states. An increasingly
open international economy—in which trade, production, and financial pro-
cesses increasingly operate on a global level, and capital moves around the
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world at will—is said to undermine national control over economic processes,
reducing states’ abilities to manage the domestic economy and complicating
labor movements’ relationships with states.

These views are not simply academic: they are expressed daily around the
world, as policy-makers and activists confront what appear to be dramatic and
rapid changes in the organization of the international political economy.
Throughout the 1990s, aging social democrats like Nelson Mandela, Fernando
Henrique Cardoso, and Kim Dae Jung promised fundamental reform of
authoritarian, inegalitarian developmentalism; but in the face of global pres-
sures, in an era when state-centered developmentalist options have been
discredited by the collapse of Eastern European–style socialism, their reforms
have followed the neoliberal pattern, removing tariff barriers, privatizing state
enterprises, encouraging exports. Once, militant labor movements expected
that democratization would bring to power governments sympathetic to
workers’ concerns, and through the 1980s labor movements tried to build
strong ties to democratic oppositions, articulating class-based demands for
better wages, social services, and full citizenship. In the late 1990s, however,
unionists’ conversations took on a slightly confused tone: the militant union
strategies that seemed appropriate as a challenge to authoritarian rule now
seem to threaten economic growth.

Throughout the developing world, former unionists who are now cabinet
members entreat former colleagues to moderate their demands in the face
of globalization, and union leaders express concern that their own members’
militance will frighten away the international capital on which their jobs de-
pend. Workers seem to accept that globalization brings a new precariousness:
attempts to engage in the kind of general strikes that marked militant union-
ism in the 1980s have repeatedly failed in the more complicated climate of the
1990s, as many workers seem reluctant to risk their jobs for a larger struggle.
Where once labor federations framed members’ demands in terms of “full
citizenship,” they are likely now to speak instead of the need to maintain pro-
ductivity and employment in the face of ruthless international competition
(see Koo 2001; Webster and Adler 2000).

This shift is of course consistent with what Bierstecker (1995) has called
“the triumph of neoliberalism” in the last two decades. Generally, discussions
of globalization treat labor more as a factor of production than in terms of liv-
ing workers, individually or collectively, and view unions’ demands as threat-
ening the very basis of economic growth (see World Bank 1996). Although
business leaders frequently overstate the likelihood of capital flight, and
underestimate the ability of states to intervene in labor relations in a global-
ized era, there is a great deal of evidence that threats of capital flight and job
loss have undermined European social democratic coalitions, and led govern-
ments to back away from labor-friendly efforts to regulate business (Kapstein
1999, Golden and Pontussen 1992). In the United States, Human Rights Watch
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concluded in 2000 that “workers’ freedom of association is under sustained
attack in the United States, and the government is often failing its responsibil-
ity under international human rights standards . . . to protect workers’ rights”
(Human Rights Watch 2000).

In developing countries, where organized labor must be as concerned
about creating new jobs as about preventing capital flight, and where infra-
structure and social services are often woefully undeveloped, those global
pressures loom even larger: business and political leaders alike warn that
investors will avoid countries with high labor costs or high tax rates, going
instead to places where workers are paid even less, and where states are even
more willing to reduce tax rates or environmental standards. In fact, it was
largely at the insistence of developing-country government representatives—
who feared that efforts to police global labor standards could complicate low-
wage countries’ ability to attract investors and to export their products to
advanced industrial economies—that the 1996 Singapore Declaration of the
WTO ministerial meeting concluded, “We reject the use of labour standards
for protectionist purposes, and agree that the comparative advantage of coun-
tries, particularly low-wage developing countries, must in no way be put into
question” (WTO 1996).

What does globalization mean for labor in developing countries? The
optimistic view focuses on job and skill creation: by spreading industrial
growth around the world, globalization’s new possibilities for far-flung indus-
trial siting is expected to give historically undeveloped countries a new basis
for integration into the world economy. From this perspective, an increasingly
liberalized trade regime will push countries to more efficient, cheaper produc-
tion processes; the combined effects of the GATT and of new production
possibilities will stimulate countries to be more productive, seeking niches
in which they may have a comparative advantage—and leading to greater
economic growth around the globe. Countries that manage to attract new
industrial investment may gain jobs for more skilled workers, with new op-
portunities for high-wage industrial employment and job creation (World
Bank 1996).

In this view, globalization promises new factories, new jobs, and new skills
to workers in far-flung parts of the world; new technologies offer new possibil-
ities for economic growth and productivity, and workers should be grateful
for the chance to participate. By working together with management to find
new productive niches—new efficient production processes, new products, or
new international markets—this perspective suggests that workers and unions
can help find a “high-skill, high-wage” route to prosperity and development.
Workers’ skills will provide the basis for future negotiations with employers:
skilled and efficient workforces, cooperating with management to raise pro-
ductivity, will be able to demand higher wages, since employers will be more
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dependent on their workers’ participation in production; gradually, the bene-
fits will trickle out to the entire economy, and all boats will float in a rising tide
(World Bank 1996).

More skeptical analysts, however, suggest that international competition
narrows workers’ options. First, economic restructuring—particularly the
pressure on developing countries to open their markets and increase exports—
has routinely involved massive layoffs in the large, often state-owned compa-
nies that served as the basis of industrial expansion for most late industrializers,
undermining the relatively privileged core of many developing-country labor
movements (Candland and Sil 2001; Webster and Adler 2000). But even beyond
the cold shock of restructuring entailed in the shift from import-substitution to
export-oriented development strategies, many analysts suggest that globaliza-
tion could lead to a “race to the bottom,” as developing countries competing for
new investments are forced to offer low wages and a stable cheap workforce in
order to attract multinational capital (Greider 1997; Lipietz 1987; Ong, in this
volume). Industrialized countries may be able to draw on historical assets to
retain high-wage jobs—educated workforces, developed infrastructures and
labor markets, and easy access to the world’s wealthier consumers; but most
analysts assume that developing countries—even those with relatively skilled
workers—find low wages, low taxes, and limited regulation the easiest incentive
to offer potential investors (Moody 1997).

Both of these perspectives probably hold some truth. New technologies
have reorganized the physical location of industrial production, may involve
new skill requirements for industrial production, and certainly permit new
managerial strategies. New technologies have allowed the spread of industrial
production to new sites, stimulated the production of nontraditional com-
modities and products for export, and promoted increasing international
competition. And some analysts suggest that these technological innovations
increase the possibilities for migratory labor, as workers and their families
travel to new work sites, remit wages, and send information about labor mar-
kets back to their homes (Sassen 1998).

But this process of geographic expansion is far more uneven than a seamless
vision of globalization often implies, and not all jobs are equally good ones.
Regional differences in infrastructure and sectoral differences in the applicabil-
ity of new technologies combine with managers’ historical and racial preju-
dices (Kaplinsky 1995; Posthuma 1995). Many parts of the world have been left
completely out of the new wave of private investment, or have found that their
new “niche” is limited to producing primary commodities—minerals or non-
traditional crops for export to consumers in industrialized regions (Stallings
1995). Much foreign investment does not involve sophisticated new technol-
ogy or require skilled workers: many export-processing zones simply bring old
equipment to new, cheaper workers, especially in labor-intensive areas like
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apparel, export-oriented agriculture, the lower end of the electronics industry,
or even pink-collar call centers and data processing (Bonacich and Appelbaum
2000; Cowie 1999; Freeman 2000; Kaplinsky 1993).

Even when sophisticated technologies are brought to developing-country
locations, the change has not always strengthened the workers’ position on the
shopfloor. Workplaces may be organized to reduce the possibility that even
skilled workers could disrupt production; technologies that seem linked to
greater trust and cooperation in advanced industrial contexts—in what is
often called “post-Fordism”—may look meaner, rather than leaner, when
embedded in the more authoritarian and hierarchical workplaces that persist
in postcolonial settings (Juarez and Babson 1998; Kaplinsky 1995; Shaiken
1995; MacKay 2001; Posthuma 1995).

Moreover, labor is often denied much support from its strongest potential
ally in the neoliberal world, where states are severely constrained by the fear
of capital flight. High tax rates could chase away investments, while higher
wage bills undermine international competitiveness. Globalization may thus
further erode state revenues in countries that already lack social services or 
infrastructures—a prospect that undermines the possibility that developing-
country states will be able to educate workers to give them skills that might
increase their bargaining power with employers, or create the social security
net that historically strengthened labor’s ability to organize in advanced indus-
trial countries.

This tension is most clearly reflected, perhaps, in the proliferation of export-
processing zones—sites in which states often agree not to enforce existing labor
law, as part of a subsidy package offered to foreign investors. As a development
fashion, these zones create new dilemmas, involving a complicated tradeoff
between investment, job creation, and the enforcement (much less improve-
ment) of existing labor law. Indeed, in the effort to attract new jobs to their
countries, many developing-country governments have proved more likely to
provide services to new export-processing zones than to their own citizens.
Governments are more likely to publish brochures advertising the “nimble fin-
gers” of their willing workers (Ong 1987; Lee 1998) than to insist that investors
provide health and safety protections, more likely to call migrant workers who
remit needed foreign exchange “national heroes” (Parreñas 2001) than to solve
unemployment by funding public works or infrastructural development. From
this perspective, globalization will inevitably intensify inequities, further weak-
ening already poor nations, and making workers who are already unskilled and
poor increasingly vulnerable to the demands of international capital.

Unions and Economic Restructuring
What do these constraints on development strategies mean for labor? As interna-
tional financial analysts regularly remind developing-country policy-makers,
workers who threaten labor militance to gain higher wages or better conditions
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could frighten away investment, losing union members’ jobs. In this climate,
labor unions from Australia to Zambia have found themselves cooperating
in “social pacts,” accepting constant or even reduced wages and benefits in order
to sustain investment (Lambert 2000). Elected governments may have replaced
authoritarian regimes, but economies have been hammered by the multiple pro-
cesses that are often lumped together under the term globalization—reintegrated
into the world economy under neoliberal economic policies. Again and again,
democratically elected governments have found themselves unable to pursue
any alternatives to private investment and the market as the sole engine of eco-
nomic growth. In the era of neoliberalism, democracy has regularly coincided
with privatization, restructuring, and the opening up of national economies—
undermining (sometimes quite literally, as in the case of South Africa’s mining
unions) the main stronghold of organized labor.

Faced with the perceived threat that they are engaged in a global “race to the
bottom,” many union strategists have shifted their focus: instead of seeking
to strengthen workers’ claims on employers and the state through collective
action and political strength, many unions have begun to look at improving
members’ skills, hoping to attract and retain investment by offering increased
productivity and competitiveness. The “high road” vision generally demands
cooperation between labor, management, and the state, all trying to attract
and retain jobs at the higher-value-added, higher-paid ends of global com-
modity chains, generally by making workers more productive. At the enter-
prise level, unionists have often found themselves cooperating actively in
employer-initiated efforts to restructure the workplace, to raise productivity,
and to enhance efficiency. At national levels, union confederations seek strate-
gies for creating new jobs, especially high-wage jobs, rather than engaging in
combative negotiations with employers.

New technologies and new managerial strategies have provoked a new set
of discussions among unionists. Especially from the enterprise perspective, a
newly competitive environment has increased concerns about productivity
and efficiency, reducing employer commitment to specific individual workers
while raising employer interest in increasing workers’ skills. From São Paulo to
Seoul, firms are increasingly demanding high school or even university diplo-
mas for shopfloor factory workers, and many analysts stress the value that
firms place on keeping skilled, productive workers at work (Carillo 1998).
Correspondingly, many workers may find that their careers are being reshaped
by the demands of flexible production. Where workers and employers once
aspired to relatively stable relationships, where a sizeable minority of workers
could assume that they would spend their careers within a single enterprise,
workers today may experience a more staggered career, as they move from job
to job, selling their services on a short-term basis—sometimes not even as em-
ployees, but as independent contractors, a circumstance that further removes
them from traditional industrial relations frameworks (ILO 1998a).

Deflated Citizenship • 115

13487C07.pgs  12/15/03  11:59 AM  Page 115



Labor market volatility is certainly exaggerated by the managerial strategies
fashionable among transnational managers—strategies that may involve new
technologies, but that also reorganize work to reduce managerial risk and
vulnerability to state regulation. Casualization, outsourcing, piecework, and
subcontracting, especially when combined with “just-in-time” techniques,
undermine workers’ sense of security in their jobs, redesigning the relation-
ship between workers and employers. Often discussed as if they were primarily
the result of changing technology, these managerial strategies reach further
than technological innovation alone could predict: when a mine in South
Africa subcontracts cleaning services to a company composed of the mine’s
former employees, there is almost no change in technology, but the relation-
ship between the mine management and the cleaners has changed dra-
matically. Similarly, when an automobile company subcontracts different
components of its autos to companies composed of former employees, some-
times even located within the same factory, the managerial strategy is less a
reflection of new technologies than of a new emphasis on risk reduction and
cost-cutting (Seidman 1997; Posthuma 1997).

These new managerial strategies erode long-term job security with a single
employer, and they have been reinforced by legal changes throughout the
developing world, as labor laws have been revised to increase labor market
flexibility. Throughout Latin America, discussions of labor law reform focus
on making hiring and the use of labor more flexible, a discussion no longer led
by unions but by entrepreneurs (Marquez 1995; Frenkel and Royal 1997). In
South Africa, black workers only gained protection from arbitrary dismissal or
state regulation of workplace relations with democratization, in 1994; but
under the impact of globalization employers now insist that these new labor
rights introduce labor market rigidities that impede competitiveness. Even in a
relatively high-employment context such as the United States, many analysts
emphasize the increasingly flexible and unpredictable pattern of individuals’
work patterns (Bluestone and Bluestone 1992); in developing-country con-
texts, where unemployment rates are often in high double digits, “flexible
labor markets” create great insecurity for workers at all skill levels. The charac-
ter of labor processes—still racialized, everywhere, but no longer rigidly so
even in South Africa—is shifting, to incorporate a core of skilled, relatively
privileged workers in a far more consensual factory regime, while leaving
excluded and marginalized those workers who are less educated, often older.
But even workers in that core are generally more uncertain about the future
than they might once have been.

A volatile labor market, unemployment, and informalization threaten
unions’ ability to represent workers in collective bargaining arrangements.
Even in Europe and the United States, where labor protections remain rela-
tively strong, employers are increasingly concerned about ensuring that their
workers can offer the skills and productivity they consider necessary for global
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competition, and become less willing to respect workers’ seniority. Efforts to
upgrade workers’ skills, and to reward productivity rather than seniority, are
increasingly commonplace in management strategies, and unions around the
world have found themselves engaging in efforts to raise productivity in the
workplace, cooperating with employers to increase industrial competitiveness.

But in countries still undergoing industrialization, these processes create
real dilemmas for union strategists. In countries where formal sector workers
could be said to represent a relatively privileged group, and where skill levels
are generally quite low, the temptation to treat low wages as a comparative
advantage in the international economy—to pursue what analysts sometimes
refer to as the “low road” strategy of industrialization—are strong. To fight
that temptation, developing-country unions seem increasingly prone to par-
ticipate actively in efforts to increase training and skill levels. Accepting the
language of competitiveness and human capital, many unions seek to raise
members’ skill levels, to attract foreign investment to mid-wage sectors as a
strategy for sidestepping the “race to the bottom”—a shift involving a pro-
found reorientation in labor strategies.

Rather than emphasizing citizenship and incorporation, organized unions
increasingly aim to prepare individual workers for a competitive labor market.
Instead of an older rhetoric of democratization and citizenship, union federa-
tions around the world have engaged in national policy discussions around
employment, and in specific efforts to design and implement new training
schemes for workers in the manufacturing sector. Working together with
employers and the government, labor federations try to increase the skills that
workers bring to the labor market, to ensure that workers’ training meets
employers’ needs, and to strengthen the possibility of attracting well-paid jobs
to their country.

In many developing countries, unionists and government officials, along
with those industrialists who understand the changes wrought by a democra-
tization and globalization, are beginning to move toward creating internal
labor markets, factory-based training programs, and wage differentials based
on productivity. In South Africa, the Congress of South African Trade Unions
has been actively engaged in efforts to develop new training policies and certi-
fication programs across all sectors of the economy, as it seeks to ensure that
black workers receive the skills and certification needed for jobs in a rapidly
changing labor market. The thrust of union strategy has been to establish a
new framework linking grading, training, skills development, and pay in the
industry. These changes are linked to new forms of work organization, such
as teamwork, which have in turn impacted on the broader skills develop-
ment strategy of the country and led to a new Skills Development Act being
passed in 1998 (see Hirschsohn, Godfrey, and Maree 2000). Similarly, in Brazil,
the major union federations have been increasingly engaged in providing
training to their members, and in helping members adjust to new patterns of
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employment and work. Even the Central Unica dos Trabalhadores, Brazil’s
most militant federation, has accepted a $20 million grant from the Brazilian
government to create its own training program for metalworkers, hoping to
both prepare union members for a newly volatile employment pattern and
increase skills enough to attract future investment in the industry.

As they shift to an emphasis on training, unions struggle to balance two
very different dynamics: on the one hand, labor continues to define itself
through an emphasis on collective mobilization, while on the other, unionists
are drawn into designing vocational training programs stressing common
interests between employer and employee. This cooperation entails choices
that can undermine worker collective action. Ironically, democratization out-
side the factory can create new divisions in working-class communities: when
South African state policies no longer enforce racial segregation and hierarchy
on the shopfloor, or when the Brazilian government no longer enforces a rigid
wage squeeze, skilled and semiskilled workers may no longer see their interests
as clearly linked to those of the unemployed, the poor, or their less-skilled
neighbors. But new strategies aimed at raising worker productivity and
worker-management cooperation are also divisive, creating new and difficult
dilemmas (Buhlungu 2000; von Holdt 2000). Should unions enter into com-
pacts with employers or even with democratically elected governments, repre-
senting the interests of employed workers while abandoning the concerns of
the unemployed, when the unemployed are often themselves former union
members who have lost their jobs in the course of economic restructuring?
Should unionists restrain strikes over factory-based issues—wages, working
conditions, new labor legislation—in order to attract more foreign invest-
ment, hoping to create new jobs and, hopefully, more sustainable economic
growth?

The long-term implication of this approach remains unclear. Government
officials seeking to create jobs and labor federations may view training pro-
grams as a way to raise skills and attract higher value-added industries to the
region; but local employers trying to compete in international markets may be
more concerned about lowered costs than about raising skill levels. Further,
organized labor’s efforts to raise skill levels risk reinforcing existing divisions
in the labor force: older workers, often barely literate, are frequently ineligible
for training programs, so that unions find themselves supporting programs
that are closed to old stalwarts from the shopfloor. Lacking any alternative
project or vision, unionists may find themselves narrowing their gaze to indi-
vidual workers, preparing them to compete better for jobs in a savagely fierce
labor market, rather than trying to build a broader, more coherent working-
class identity.

Where the discourse of citizenship once provided the basis for an inclusive
vision of unions’ constituencies, the language of competitiveness and pro-
ductivity is a narrow one, undermining labor’s ability to develop collective
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demands, collective identity, or collective action. Over the past century, labor
movements have frequently been faced with these kinds of dilemmas, which
stem from the fact that while many unions represent a small core of employed,
often relatively privileged workers they generally claim to speak in the name of
the working class. Historically, unions have managed the tension by appealing
to the state, to create a context in which labor rights are respected, to prevent
employers from replacing militant workers with cheaper ones, to provide a
social security net that benefits all citizens. In the context of global competi-
tion, however, when even governments in advanced industrial countries claim
that they cannot control capital’s movements, labor movements are more
likely to find themselves in social pacts with democratically elected govern-
ments than in opposition to them, hoping to attract capital to create jobs for
their members, and engaging in training programs to make their members
more productive and competitive in global markets. The shift is an under-
standable one, but the strategy directs labor’s gaze away from mobilizing col-
lective identities, or articulating broad-based interests, to an individualized
perspective that mirrors the logic of the market. In doing so, it risks further
undermining the ability of the state to regulate capital, by complicating the
possibility of building labor-friendly political coalitions in the future.

Seeking New Alliances?
For every unionist who has gotten involved in efforts to attract investment,
raise productivity, and improve competitiveness, however, there are probably
as many or more who favor a very different approach, one that seeks to create a
different kind of globalization. Historically, labor’s vision has long claimed to
be transnational—even when most of labor’s energy has been focused on
national states. A discourse of international labor solidarity was already well
established by the end of the nineteenth century, articulating a universalist
appeal that was expected to transcend borders and underpin a new social
order. Over the past twenty years, as ruthless globalization has intensified
existing inequalities and created new ones, countless labor analysts have ar-
gued that so long as the voices of workers and their communities are ignored
or silenced, globalization will continue to marginalize whole segments of the
world’s population. A transnational workers’ movement, it is argued, could
serve as the core of a democratic challenge to the current exclusionary pattern.

Labor’s global history is not, of course, unproblematic. While organized
labor often speaks the language of international solidarity, labor’s actions have
generally reflected a more narrowly defined nationalism: labor federations
have been much more likely to protect workers’ immediate interests rather than
broader class goals. In the last century, European labor unions supported
imperialist campaigns and colonial projects; in the United States, unions often
led campaigns to restrict immigration or to impose segregation. After the
Second World War, American unions purged themselves of internationalists,
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allying themselves with American foreign policy and supporting conservative
unionists around the world. During the Cold War, although international
labor organizations routinely called on workers of the world to unite, they
remained closely linked to superpower foreign policies, and few union leaders
superceded their national identities (Bergquist 1996; Silverman 2000).1

In the post–Cold War world, unions struggle to develop an internationalist
vision. Militant unionists in recent struggles from South Korea to Nigeria have
explicitly distinguished between workers: they frequently claim to represent
citizens (especially male ones) while excluding migrants, women, and un-
skilled workers. Even in South Africa, where progressive unionists are acutely
aware of the dangers posed by exclusionary unionism, union officials face
xenophobic pressures from members who see immigrants from the rest of
Africa as competitors in an already flooded labor market. Though labor lead-
ers try to redefine workers’ interests to include broad issues like democracy,
inclusion, or child care, nationalism remains an all too easy choice.

Labor’s organizational dynamics certainly help perpetuate this pattern.
Accustomed to working within a single national framework, within national
laws and institutions that have few international parallels, union leaders often
limit their appeals and their imagination to a local constituency. Moreover,
union bureaucrats are generally stretched thin, focused on more immediate
problems than those of building long-term links with workers around the
globe, while sectoral “internationals” are rarely capable of mobilizing real sup-
port, and have few resources to share.

Even with new technologies like e-mail and faxes, constructing meaningful
international links takes time, money, translators, energy—resources that few
unions have to spare, especially in poorer nations. Where international links
between unions exist, they usually stem from the work of small groups of com-
mitted activists—and even then, one can question the depth of these linkages.
Creative attempts to find new bases for transnational union activism, such as
organizing workers internationally by sector, by multinational employer, or by
links along a commodity chain, have had little impact, especially considering
the amount of attention those attempts have garnered (Alexander 1999; Wells
1999; Williams 2000; Wilson 2000; Zinn 2000).

How much international discussion has to take place before a majority of
union members redefine their identities to privilege international worker soli-
darity? Efforts to build transnational unionism run into persistent differences
in workers’ interests across national lines, stemming as much from differences
in structural location as from simple organizational patterns. Aside from
workers’ perceptions that they are engaged in a global competition for new 
investment—since jobs that “move” from Los Angeles to Mexico could be seen
as creating new jobs for Mexican workers—how far do the concerns of work-
ers in Central America really coincide with those of workers in Milwaukee? At
what point might they diverge, impeding a common project? Consider a basic
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aspect of the contemporary global economy: pressures from the WTO and the
IMF have forced governments in developing countries to lower protective tar-
iffs and slash subsidies, opening their markets to international competition
and privatizing state-run companies. Workers are experiencing drastic insecu-
rity, as economic restructuring creates new volatility in sectors once relatively
privileged by state development strategies—a volatility often worsened by the
elimination of hard-won legal protections for workers in the name of increas-
ing labor market flexibility to attract investment. When the AFL-CIO presses
the U.S. government to impose tariffs on foreign-made steel to protect the
American steel industry—and thus to protect its members’ jobs—those tariffs
block sales of steel produced by non-American workers, in countries like
Brazil and South Korea, and threaten those workers’ jobs.

Given those real structural differences, transnational labor solidarity will
always require some negotiation. Democratization of international trade
bodies could create welcome possibilities for workers’ voices, but we should re-
member that those voices may not speak in harmony: Will unions in industri-
alized countries be willing to support the restoration of protective barriers in
developing countries, or to provide subsidies to developing countries’ indus-
tries, if those tariff barriers restrict potential export markets? Conversely, how
will workers in developing countries respond to persistent efforts by workers
in industrialized regions to retain skilled, higher-paid jobs, particularly when
those efforts are all too often phrased in terms that imply that less-educated
third-world workers are less skilled, less productive, or less worthy?

Discussions of transnational unionism seem destined perpetually to rein-
vent themselves: countless volumes include the phrase “new labor internation-
alism” in their titles, as if this time, perhaps workers will find ways to supercede
their differences. And there is, of course, a great deal of creative energy going
into thinking about how unions might confront globalization. For the past
ten years, for example, some of the strongest labor movements in the develop-
ing world have met regularly, seeking to develop a “southern” labor vision that
could offer a unified alternative to current patterns of globalization (Buhlungu
and Webster 2002).

But faced with the prospect of persistent global capital mobility, unionists
around the world have begun to discuss creating new transnational mecha-
nisms to protect labor rights, arguing that if national states in developing
countries are too weak and too dependent to enforce rights, transnational
mechanisms could help regulate working conditions and wages, putting a
floor under the conditions of the most vulnerable workers around the world.
But as I will suggest in the remainder of this section, many of these mecha-
nisms are problematic: building on existing international hierarchies of
power, they often seem likely to replicate or even worsen them, in ways that are
often overlooked in discussions of transnational labor. The most commonly
discussed mechanisms—including labor standards in trade treaties, corporate
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codes of conduct, and even the ILO’s effort to develop core labor rights—tend
to rely on mechanisms of international trade for enforcement, a pattern that
may pose real problems for developing countries’ workers.

Including labor standards in international trade treaties may be the favored
mechanism of American unions, but the strategy is viewed with some distrust
on distant shores. From the late 1960s, American human rights activists
sought to tie American international aid to countries’ human rights records,
hoping to persuade repressive dictatorships to reduce human rights viola-
tions (Keck and Sikkink 1998). Following this example, American labor rights
activists have argued that by including labor rights concerns in trade treaties,
the United States could push its allies and trade partners to protect their work-
ers in return for favored access to American markets (Harvey, n.d.); under the
Clinton administration, some trade treaties included American insistence on
labor law reform. Some sympathetic academics suggest that bilateral trade
treaties—especially the promise of easy access to North American and Euro-
pean markets—can push countries like Cambodia to adopt labor legislation
(Candland 2002). Others point to the inclusion of labor side agreements in the
North American Free Trade Agreement, which have allowed Mexican, U.S.,
and Canadian unions to insist that each government enforce existing labor
legislation (Compa 1996)—a mechanism that could certainly enhance worker
protections in many countries, since labor laws on the books are often stronger
than their execution in practice would suggest.

Nevertheless, many developing-country unionists remain skeptical. Trade
treaties are by nature blunt weapons: economic trade sanctions could be im-
posed on a country like India because of poor working conditions or child
labor in agriculture, for example, but the workers most immediately affected
would be those in export-oriented industries, where organized labor might
well be stronger. Even more important, trade-related social clauses give lever-
age only to the governments of countries with large markets—that is, to
governments in advanced industrial countries. Given current American and
European domination of world markets, the imbalance is striking: if the
United States were to insist that Cambodia change some aspect of its labor
regulation, Cambodia risks losing access to its most important market, while if
Cambodia were to block U.S. imports over some issue, the United States would
probably barely notice. How would poorer nations, with insignificant eco-
nomic clout, enforce labor standards on anyone else? Or is this to be a one-way
process, in which rich countries, whose workers are also global consumers, use
their market clout to enforce standards upon the rest of the world? 

Perhaps most important, many developing-country activists remain con-
cerned that American and other powerful governments might manipulate
labor-related trade treaty clauses for other political purposes—a pattern that
has clearly been visible in the way human rights clauses have been invoked as
tools in larger geopolitical conflicts. Many developing-country policy-makers
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worry that putting labor clauses in trade treaties would simply increase the
already overwhelming power of advanced industrial countries over their neigh-
bors. What would stop American presidents from invoking “social clauses” for
the wrong reasons, to undermine trading partners’ sovereignty rather than to
protect workers? If the past history of American policy is any guide, labor
clauses would as likely be used for American gain as to protect developing-
country workers; as Pakistani labor researcher Karamat Ali argues,“Labor stan-
dards in trade agreements will always be susceptible to being used to pressure
intransigent governments for political purposes” (Ali 1996: 271). Especially if
trade-related labor clauses were used to pressure developing-country states—
threatening employment and economic growth in developing countries by
blocking access to markets—their use could effectively weaken, rather than
strengthen, the voices of organized labor outside U.S. borders: if publicly
revealing labor violations could place at risk a country’s entire growth strategy,
unions could easily find themselves caught between exposing labor violations
and being blamed for unemployment linked to trade sanctions.

These concerns become recurrent themes in discussions of how to incorpo-
rate labor standards in multilateral trade organizations, especially in the work-
ings of the World Trade Organization. Suggestions that labor unions and other
groups in civil society might redesign trade bodies, creating mechanisms
through which global trade institutions might be forced to respond to the
claims of a mobilized global citizenry (Evans 2000; Howse 1999), reflect a very
real concern for the problems workers face with globalization; but again, many
developing country activists view these mechanisms with distrust. Even if
hitherto closed panels were accessible, the uneven power wielded by different
governments within trade bodies, and the uneven power of different countries
to impose sanctions through trade, makes these mechanisms problematic. As
a body, the WTO has resisted efforts to include labor standards in trade rules,
insisting at its 1996 meeting in Singapore that although its members remain
committed to the observance of internationally recognized core labor stan-
dards the ILO is the competent body to set and deal with these standards. Per-
haps more significant, the WTO ministerial conference asserted, “We believe
that economic growth and development fostered by increased trade and fur-
ther trade liberalization contribute to the promotion of these standards. We
reject the use of labour standards for protectionist purposes, and agree that
the comparative advantage of countries, particularly low-wage developing
countries, must in no way be put into question” (WTO 1996). But even if the
WTO were to shift its position and agree to declare egregious labor violations
to be “unfair trade subsidies,” and even if it were to open its closed panels to
voices from organized labor around the world, the threat that trade mecha-
nisms would re-create existing international inequalities remains. So long as
global trade rules rest on bilateral trade sanctions (currently the WTO’s only
enforcement mechanism involves individual countries decisions to block
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market access to offenders), they are vulnerable to political manipulation and
would leave the protection of workers’ rights more dependent on the global
power of consumers in advanced industrial countries than responsive to the
voices of the world’s most vulnerable workers (Khor 1994).

The question remains open: Can global institutions create labor standards
that would be universally applicable but still respect international variation,
while simultaneously addressing and ameliorating existing international in-
equalities? The recent efforts of the International Labor Organization to strike
such a balance are instructive, and, so far, disappointing. Founded in 1919, the
ILO is one of the oldest institutions of global governance; though it lacks any
direct sanctioning mechanism other than dialog with states found to permit
systematic violation of workers’ rights, it is also one of the few global institu-
tions that has long institutionalized voices from civil society, with a tripartite
structure that permits representation from unions, employers, and states. In
the late 1990s, the ILO persuaded its member states to agree on a set of “core”
labor rights: freedom of association and the right to bargain collectively; bans
on forced labor and discriminatory labor practices; and efforts to eliminate
child labor. At the same time, however, the ILO was compelled by pressure
from developing-country representatives to accept that for many countries job
creation, rather than job regulation, came first: within the very text of its 1998
declaration on core labor rights, the ILO affirmed that “the comparative
advantage of any country should in no way be called in question by this Decla-
ration and its follow-up” (ILO 1998a). Although most of the ILO’s 175 mem-
ber states had ratified at least some of the core ILO conventions by 2002, it
remained unclear how, or even whether, the ILO could act in defense of these
core rights if developing countries insisted that do to so would undercut their
“comparative advantage” in international trade.

The ILO campaign to stop pervasive use of forced labor in Myanmar may be
the exception that proves the rule. In 1998, an ILO commission found “abun-
dant evidence” that the Myanmar authorities and the military had coerced large
numbers of civilians to work in forestry, portage, construction, and even in pri-
vate agriculture, for no pay and often under brutal conditions (ILO 1998b). In
November 2000, the ILO called on member states to impose economic sanc-
tions on Myanmar—the first time in its eighty-two-year history that the ILO
took such action. By early 2002, largely because of economic sanctions imposed
or threatened by governments including the United States and the European
Union, the Myanmar government began to allow political opponents to appear
in public, and allowed the ILO to open a special monitoring office in Yangon
(Olson 2002). But should we understand Myanmar as the harbinger of in-
creased ILO power to call attention to international labor violations, or as an
international response to a larger campaign in which the United Nations,
human rights and refugee organizations, and the ILO focused on broad human
rights concerns, not labor violations alone? The initial impulse for ILO action
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regarding Myanmar came from human rights advocates, not from labor; but
even if the ILO were the key actor, the question remains whether broad eco-
nomic sanctions could ever be used to protect core labor rights in situations
where violations are far less egregious, extreme, or widespread.

It is perhaps an indication of the long-term difficulties involved in global
institutional design that many activists, including some working within the
ILO, have turned instead to the private sphere, seeking to protect labor rights
in developing countries through campaigns targeting individual transnational
corporations rather than states. Through corporate codes of conduct and out-
side monitoring, this movement seeks to submit corporations who are inade-
quately attentive to workers’ rights to the kind of international “shaming”
processes that have effectively embarrassed governments guilty of human
rights violations. The Internet and international communications, it is often
argued, could allow instant access to corporate violations; some scholars sug-
gest that consumers can effectively police the conditions under which goods
are made, by refusing to purchase goods made under sweatshop conditions
(Fung, O’Rourke, and Sabel 2001; Oliver Williams 2001).

This approach has been particularly visible in the apparel industry, espe-
cially in that part of the market dominated by well-known labels and aimed
at college-age consumers. During the past twenty years, largely in response to
changes in American tariffs on foreign-made clothing, brand-name apparel
companies have shifted their production outside the U.S. Instead of owning
their factories, they contract with smaller companies to produce clothes; the
“label” companies provide design, quality control, advertising, and access to
North American markets, while the contractors supply machines, hire work-
ers, and compete with other small producers to meet the retailers’ prices
(Collins 2001; Gereffi 1994; Bonacich and Appelbaum 2000). Clothing com-
panies are perhaps especially vulnerable to human rights–style campaigns:
where marketing is entwined with brand labels, major companies are sensitive
to the shame of association with global sweatshops, and—under pressure
from American and European student and labor activists—some major com-
panies have responded to activists’ concerns. From about 1997, several large
companies in North America began to discuss the possibility of working
through outside monitors to improve working conditions in factories from
El Salvador to Bangladesh, while nongovernmental groups in Europe and
North America embarked on well-publicized campaigns around labor rights
in the apparel industry. Many more companies were discussing building over-
sight of subcontractors’ labor conditions into their global quality-control sys-
tems (Anner 2000; Schoenberger 2000; Ross 1997).

In 2002, even the ILO had apparently turned to global corporate managers
as a last line of defense for workers in developing countries. In a program
funded by the U.S. State Department, ILO personnel planned to work with
managers in apparel factories in Sri Lanka and Central America, arguing that
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companies as well as workers could benefit if global managers tried to improve
working conditions. The program was aimed at

identifying management systems and practices that enable domestic and inter-
national enterprises to achieve their economic and commercial viability goals
while at the same time meeting the increased social expectations of the market
and society. Issues that will be looked at will include management of networks,
commodity and value chains, and management systems and practices for
achieving good corporate citizenship and business social responsibility. (ILO
Management Development Programme, www.ilo.org)

But as a long-term mechanism for protecting workers’ rights, this approach,
too, has its limits. Corporate codes of conduct, shaming, and what some busi-
ness ethicists call “total responsibility management” rest on the threat of con-
sumer boycotts of sweatshop goods; but secondary boycotts have always
proved complicated for organized labor. First, of course, it is hard to keep con-
sumers informed, even when they have access to websites; but it is even harder
to persuade individual consumers to act on information. Although propo-
nents of corporate codes of conduct point to telephone surveys in which
American consumers insist that they care about the conditions under which
goods are produced (Fung, O’Rourke, and Sabel 2001), most studies of actual
consumer behavior suggest that price, taste, and convenience, rather than
social responsibility, probably drive most purchasing decisions (Frank 1999).

And while the “branded” end of the apparel industry may be vulnerable to
shaming, most transnational companies, even in apparel, are less visible—and
most consumers are more price-conscious—than recent successful campaigns
against Nike, Gap, and other labels favored by college students would suggest.
Although efforts to develop “social labeling” have had some success in drawing
attention to working conditions in specific commodities (particularly coffee
and more recently bananas), most products are less clearly identifiable than
branded clothing. Most labor activists recognize that few consumers will check
websites daily for updates, even for items with labels; even more difficult
would be the effort to mobilize boycotts against goods included as compo-
nents in a larger product. For example, the ball bearings produced at a specific
factory in central Mexico may be used in a wide range of products, carrying
different labels; relying on transnational boycotts would require that con-
sumers pay careful attention to new information about labor violations, and
that they remember to end the boycott when the problem is solved. During a
2002 campaign by the American apparel workers’ union over labor conditions
in a Gap subcontractor in Guatemala, UNITE president Bruce Raynor said,
“Our goal, which I think we’re achieving, is to tie in the consumer mind and
the public mind, Gap and sweatshops”—an association, as the Women’s Wear
Daily reporter noted, that “can be a powerful and lasting one” (Malone 2002).

And, of course, developing-country activists point to problems that par-
allel those that plague efforts to incorporate labor rights in trade treaties:
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transnational monitoring campaigns leave the power to enforce labor rights
in the hands of global managers and consumers—largely located in advanced
industrial countries—rather than empowering workers in the factories facing
boycotts. Who will monitor the implementation of labor standards and codes,
and will those monitors acknowledge all the local, contextual variations in-
volved in defining labor-related concerns? Moreover, while it could be argued
that transnational activism around labor in export-oriented sectors might
improve standards throughout the economy through a demonstration effect,
transnational campaigns carry the risk that they might inadvertently weaken
efforts to organize workers to speak for themselves. The threat of consumer
boycotts might get corporations’ attention, but they may also undermine
worker organization in developing countries, especially if workers believe that
a transnational boycott might threaten the enterprise’s survival—and thus
their long-term job prospects.

Although labor rights are increasingly discussed in universal terms, there
are no ideal transnational mechanisms for protecting them; specifically, there
are no mechanisms able to increase workers’ leverage in relation to transna-
tional employers, or states’ leverage in relation to multinational corporations.
If globalization has complicated union efforts to mobilize workers for militant
strategies, internationalist strategies may introduce another set of dilemmas.
Like strategies aimed at attracting “high road” jobs, most proposed interna-
tional mechanisms for protecting labor rights build on the logic of the global
market, and thus they tend to build on, perhaps re-create, existing global
inequalities, in ways that could further undermine the ability of developing
countries to protect their citizens.

Conclusion
Globalization’s tendency to “thin” the national state is perhaps nowhere more
visible than in relation to labor rights: dependent on multinational capital to
create new jobs, developing-country states are perhaps more likely to suspend
labor legislation than to enforce it in their effort to attract investment, but
even advanced industrialized countries have stepped back from protection of
workers’ rights. National-level unions have also experienced the pressures of
globalization: neoliberalism has left workers’ organizations around the world
grasping for the “high road,” hoping that by entering into corporate efforts to
increase productivity they can protect their members’ jobs against ruthless
global competition.

And yet it may be too soon to abandon the nation-state. As Shafir (in this
volume) points out, mechanisms for enforcing and protecting citizenship
rights are fairly well developed; in the case of labor rights, at least, it is hard
to see how global institutions will easily improve on the national state. Over
decades, if not centuries, national states—often responding to politically mobi-
lized workers, working through democratic processes—have created viable
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frameworks for industrial relations, to oversee health and safety conditions at
work, and to prevent employers from polluting local communities. States can
pay attention to local context and variation and can deal with labor violations
in specific sectors or factories more easily than the global mechanisms would
allow. Above all, perhaps, there are well-established mechanisms through which
states can be prompted to attend to concerns of local workers—at least, when
states are democratically organized, and when they are able to insist that
employers pay attention to broader interests and longer-term issues beyond
immediate corporate profits.

It seems oddly ironic, given the long history of labor’s reliance on citizenship
claims to further workers’ interests, that most suggestions for how organized
labor might meet the challenges of globalization essentially overlook the state
completely. Approaches that promote a “high road” growth strategy turn
labor’s view inward, to cooperation with corporate managers in raising pro-
ductivity, and to training individual workers to compete on a volatile labor
market—but these risk further dividing labor’s constituency, undermining
labor’s political strength at the national level. Approaches that look outward
tend to replace state-based mechanisms with the power of global markets—but
these tend to rely heavily on the willingness and ability of advanced-country
consumers to respond to labor violations in far-flung corners of the world
rather than strengthening workers’ capacity to demand reasonable working
conditions for themselves.

Perhaps labor advocates should consider mechanisms that might strengthen,
rather than surpass, state mechanisms. Efforts to broaden labor’s constituency—
beyond already skilled workers, to include the informal, marginalized, less-skilled
workers who have historically been excluded from unions and who are especially
vulnerable to the centrifugal forces of globalization—could strengthen labor’s
voice within national political arenas and reduce the likelihood that organized
labor will be seen as representing only a relatively privileged labor aristocracy.
Instead of focusing on transnational trade and corporations, perhaps interna-
tional pressure could be designed to reinforce rather than bypass labor-friendly
political coalitions, strengthening the possibility of national supervision and reg-
ulation of workplaces. Perhaps it could be designed to give greater voice, rather
than less, to workers speaking on their own behalf.

Citizenship claims have long been articulated in opposition to the logic
of the market; by contrast, labor strategies that build on the logic of global
competition risk undermining the very basis of labor mobilization and the
protection of workers’ rights and dignity. If labor rights are to be strengthened
and protected in a global era, perhaps we need to find a different logic: instead
of letting the global market pressures dictate labor strategies and transnational
campaigns, perhaps global institutions should seek to regulate those markets
in ways that would protect workers’ rights rather than further undermine
them.
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Notes
I am grateful to Stephen Chiu, Nadya Araujo Guimaraes, Jeff Rothstein, and Eddie Webster,
for discussions in which some of these ideas were first developed; and to the editors of this
volume for thoughtful comments on an earlier draft.

1. This history proved to be of continued relevance as recently as 2002, when AFL-CIO allies
in Venezuela briefly supported a business-friendly coup attempt against a democratically
elected populist who had angered Washington.
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8
Globalized Social Reproduction

Women Migrants and the Citizenship Gap

KRISTEN HILL MAHER

The global economy has produced a great many “people out of place” whose
citizenship rights have been complicated by their migration. A growing pro-
portion of those migrating internationally are women, particularly as part
of what might be called “globalized social reproduction,” the counterpart to
globalized production (Truong 1996: 29). Earlier in this century, most social
reproduction1 needs in developed states such as child care, elderly care, cook-
ing, laundry, and housecleaning were supplied by private households, espe-
cially by women who carried out these tasks as full-time, unpaid work. To
some extent, the welfare state offered support, even while private households
remained the primary locus for social reproductive activity. However, in the
late twentieth century, women in developed states joined the formal economy
in larger numbers, just as neoliberal economic policies began to dismantle
the welfare state. Within this context, many middle- and upper-class families
turned to the market—and to “importing” labor internationally—in order to
meet their social reproduction needs. The resulting “trade in domestic work-
ers” (Heyzer, à Nijeholt, and Weerakoon 1994) involves massive flows of fe-
male migrants from less developed states to more developed states and a new
“international division of reproductive labor” (Parreñas 2001).

Women who migrate as part of the household service economy are subject
to the same kinds of displacement from rights regimes that all relatively poor
migrants face. Their home states are not empowered (and often not moti-
vated) to protect their citizenship rights while they are abroad. And there are
significant obstacles to their making rights claims in relationship to either the
host state’s citizenship regime or the international human rights regime. In
addition to this general quandary of displacement, migrant women also find
themselves positioned in strongly gendered ways in receiving states, such that
it is particularly difficult for them to make claims to rights as legal individuals.
For migrants such as these, the opportunities available through migration are
counterbalanced by losses in rights and citizenship.

Ironically, the women whose own rights claims are compromised by migra-
tion enable and enhance the citizenship of those in receiving states in multiple
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ways. First, they enable the “social citizenship” 2 of those who hire them. As
neoliberal and “trickle down” reforms in Western democracies have eroded
state responsibility for providing social services, citizens’ access to social rights
increasingly depends upon services provided privately by migrant women.
Second, the labor by migrant women facilitates the entry of more first-world
women into the public sphere by liberating them from the most gendered and
labor-intensive aspects of social reproduction. Women who gain independent
public standing have access to a fuller form of citizenship than those isolated
in the domestic sphere (Shklar 1991). Third, migrant women doing the diffi-
cult labor of social reproduction also build the standing of citizens more gen-
erally, whose citizenship comes to be defined in part as the right not to do
“dirty work” (Maher 1999, 2002; Anderson 2000).

The citizenship gap in the global organization of social reproduction is
therefore quite complex. It is a gap between migrants and citizens in terms of
the political, civil, and social rights they can claim, as well as a gap in “stand-
ing” (Shklar 1991), public presence, or status. However, the citizenship gap is
also transnational, a gap in the quality of reproductive care (and hence social
citizenship) between sending and receiving states. When women migrate
internationally for social reproductive jobs, they enhance the quality of care in
receiving states at the same time as their own families and children suffer the
loss of their attention. Children can be left without parental supervision, or
may be attended by relatives or low-paid child-care help (Mattingly 2001;
Hondagneu-Sotelo 1997). In any of these circumstances, the children of
female migrants and those who care for them indirectly absorb some of the
costs of first-world social reproduction. The transfer of female labor from less
developed to more developed states initiates a transnational “chain of care”
that exacerbates international inequalities.

Globalized social reproduction strategies thus have a whole series of unfor-
tunate (and largely unintended) effects that enhance the citizenship rights of
those who consume household services while undermining those of the mi-
grant women who provide them. While this citizenship gap is troubling, it can
be moderated through political action and policy change enacted in local, state,
and international arenas. This chapter reviews recent patterns of women’s
migration, explains how the globalization of social reproduction creates a citi-
zenship gap between migrant women and others in receiving states, and offers
recommendations that would help mitigate the loss of citizenship and rights
among migrant domestic workers. The analysis draws on my empirical work on
domestic workers in southern California (Maher 1999, 2002), as well as on com-
parative literatures on women’s migration, domestic work, and citizenship.

The Feminization of Migration
In the past twenty years, international migration flows have been signifi-
cantly feminized, a trend that has captured the attention of both scholars and
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international organizations like the United Nations and the International
Labor Organization.3 In order to make sense of the increase in women’s migra-
tion, it is necessary to consider both the conditions under which migrants are
leaving home and the labor demand that draws them to particular receiving
states.

One critical dimension of female migration has to do with conditions in
sending states, such as the Philippines, Indonesia, Sri Lanka, India, Moldova,
Mexico, Peru, and El Salvador. The governments in states that send female
migrants abroad often actively promote the migration of their citizens, as mi-
grant remittances serve as a key source of foreign currency. Migrant labor is an
“export commodity” that can help balance their reliance upon foreign imports
(Chin 1998; Pettman 1996; Parreñas 2001; Enloe 1989). In the Philippines, one
of the biggest exporters of female labor internationally, migrant remittances are
second only to electronics manufacturing as a source of foreign currency to
help pay the country’s foreign debt (Parreñas 2001: 52). The Philippine govern-
ment has begun calling overseas migrants “national heroes” for fulfilling this
role. President Vicente Fox of Mexico has also recently begun to call migrant
workers “heroes,” in contrast to the long-standing position in Mexico that
migrants are national traitors who abandoned their home country for greener
pastures. This shift in rhetoric appears to mark a new realization of how critical
these migrants’ remittances are to the Mexican economy. Even in states that
are fairly new recipients of foreign domestic workers, such as Lebanon, the
“maid trade” is active enough to produce an estimated $10 million per month
in remittances (Jureidini 2002).

In addition to providing foreign currency, migration reduces the pressure
of unemployment in contexts where there is substantial economic displace-
ment. Economic liberalization policies in developing states tend to disrupt
traditional economic structures. These disruptions and the inflation that ac-
companies it leave many families without the means to support themselves
without sending at least one member to work elsewhere as a waged migrant
worker (Sassen 1998; Small 1997). Increasingly, young women are the ones
who leave home for work abroad.

Why women? A number of scholars suggest that patriarchy is “a hidden
cause of migration for women” (Parreñas 2001: 69; see also Anderson 2000;
Pettman 1996, 1999; Enloe 1989). Although women and men are both affected
by economic displacement and the relatively weak position of third-world
states in the global economy, sexual inequalities in sending states contribute to
female migration flows. For instance, the segmentation of labor markets by sex
limit women’s occupational opportunities, and women tend to be paid less for
comparable work. Patriarchal relations within families also influence migra-
tion, as women flee from highly scripted, subordinated female roles in their
home communities (Small 1997) or from abusive marital relationships that
they are not permitted to leave by divorce (Parreñas 2001: 66–69; Enloe 1989).
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The most widely studied migrations are those that follow a south to north,
or third- to first-world pattern. However, we are also seeing a great deal of mi-
gration between developing states, such as from countries like the Philippines,
Peru, and Sri Lanka to countries like Hong Kong, Malaysia, Chile, Lebanon,
and Bahrain (Heyzer et al. 1994; Constable 1997; Chin 1998; Maher and Staab
2003; Jureidini 2002; al-Najjar 2002).

The gap in economic development between sending and receiving states is
an obvious part of why migration occurs and which flows develop. However,
migration scholars (for example, Castles and Miller 1993; Sassen 1999) are
quick to point out that international migrations are not simply random flows
from poverty to wealth, like water flowing downhill into valleys. Some poor
states send very few migrants, and migrants do not simply travel to the nearest
advanced economy. Instead, migration flows tend to be limited in time and
scope and to follow relatively predictable patterns. For instance, many migra-
tion patterns reflect what Saskia Sassen (1998) calls military, economic, or
postcolonial “linkages,” such as those between the Philippines and the United
States, or between Peru and Spain. And, to some extent, they reflect the
emigration policies of sending states, such that there is much greater female
emigration from the Philippines and Mexico, which encourage migration in
order to secure remittances, than there is from Bangladesh, which disallows
female migration despite its potential economic benefits. Nana Oishi (2002)
argues that female migration patterns also depend upon the extent to which
it is considered culturally acceptable for a woman to leave her immediate
family’s household for work.

Women from less developed economies who had limited occupational
options at home tend to have even fewer choices upon migration. Most com-
mon are “flexible” production work of some sort; sex work or other work in
the entertainment industry; and domestic work or home care. Most female
migrants from less developed states find themselves channeled into one of
these three lines of work, even if they have training and experience in another
field. In addition to these three kinds of work, we also see a growing number of
women migrating for mail-order marriage, an old-fashioned practice that is—
remarkably—on the rise, involving women with very similar demographics as
those who end up in sex work or domestic work (Sinke 2001; Simons 1999).
There has also been some growth in the number of women migrating for nurs-
ing or other health care work, although this pattern appears to be more com-
mon in the United States than it is in most other industrialized states. This
chapter focuses specifically on domestic workers, given that their labor is cen-
tral to the international organization of social reproduction.

In order to make sense of the increase in female migration, and especially
migration for domestic work, we also need to consider the dynamics of the
labor demand in receiving states. I have already mentioned that the demand
for domestic workers has to do with the entry of more women into the formal
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economy and the neoliberal dismantling of the welfare state. But let me com-
plicate this picture a bit more.

A number of scholars link the growing demand for foreign domestic work-
ers to a cultural shift in receiving states, in which the norms of hygiene, leisure,
and child rearing in middle-class life have become unsustainable without
hiring household workers (Hondagneu-Sotelo 2001; Maher 2001). Houses are
bigger, landscaping more complex, the cult of domesticity more demanding,
and the standards for early childhood development more rigorous. Simply
maintaining this lifestyle is a very labor-intensive process. Similarly, the very
presence of servants helps maintain the class image, not only of the very
wealthy, but also of the middle classes in many receiving states. Christine B. N.
Chin’s (1998) study in Malaysia notes that middle-class families have begun
marking their class identities both domestically and internationally by hiring
foreign domestic workers. The same is arguably true in southern California
(Maher 1999; Maher & Staab 2003).

Another critical element in understanding the demand for foreign domes-
tic workers is the organization of social reproduction and gender. Like in send-
ing countries, the market for domestic workers in receiving states is structured
by gendered inequalities, and especially by the relegation of social reproduc-
tion work to women. Once women entered the paid labor force, a veritable
crisis in social reproduction threatened. Who would care for the children
and the elderly? How will the daily tasks necessary to maintaining a family
get done? Rather than challenging the gendered division of labor or making
demands upon the government to take more responsibility for developing
comprehensive child care and elderly care programs, the hiring of foreign
domestic workers has tended to maintain the tradition of domestic labor as
women’s work—simply shifting the burden from one set of women to another.
In the United States, migrant women not only staff businesses that provide
house cleaning, child care, and elderly care, but they also are hired by individ-
ual families to provide in-house (including live-in) services. Live-in domestic
service is a premodern social form that had almost completely disappeared by
the mid-twentieth century, but has reappeared since the 1970s (Hondagneu-
Sotelo 2001). The growth of live-in arrangements is also apparent internation-
ally: one of the appeals of foreign domestic workers is that they are more
likely than someone with a family nearby to accept live-in working conditions
(Anderson 2000), which in all contexts tend to be plagued by physical and sex-
ual abuse, a loss of independence and social networks, and very long and even
unending workdays.

This solution to the crisis of social reproduction has appeal to the state,
insofar as it is absolved from needing to increase social spending, and insofar
as foreign workers make possible greater economic productivity by native-
born workers. It appeals to intermediaries such as placement agencies, human
smugglers, money wiring services, and others who make a profit from the
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increased migration of workers. It appeals to tired women who find them-
selves responsible for a “double shift” in their households. It appeals to men
who wish to maintain the sexual division of labor. And this solution is widely
affordable not only to the wealthiest classes but also to middle-class families.
In some parts of the United States, even working-class families are beginning
to hire in-home foreign domestic workers (Maher 1999). It is important to
note that the affordability of migrant women’s labor is structured not only
by the wage gap between states, but also by the racialization and gendering of
domestic labor, a topic discussed more fully in a later section.

The Social and Legal Position of Domestic Workers
Women who migrate internationally for domestic work tend to be socially and
legally marginalized in ways that undermine their capacity to make rights
claims. In part, their vulnerability stems from the fact and conditions of their
migration. People who migrate from less developed states to more developed
states often fall between the cracks of available rights regimes, and domestic
workers are no exception. However, women who perform domestic service are
also marginalized by virtue of the kind of work they do, which is gendered,
racialized, and “private,” such that state interventions or rights protections are
complicated both practically and culturally. That is, migrant domestic workers
experience the citizenship gap both because they have migrated internation-
ally and because they are socially situated in a position from which rights
claims are particularly difficult. I will discuss each of these sources of vulnera-
bility below before turning to assess the potential for various means of miti-
gating the loss of rights and citizenship.

Vulnerabilities as Migrants

As people out of place, migrants tend to fall between citizenship regimes, not
fully eligible for citizenship rights in sending states or in receiving states.
Hypothetically, a migrant has multiple bases for rights claims. She can make
claims to rights in relation to her home state as a citizen abroad (external
citizenship), in relation to a receiving state as a noncitizen resident (alien
or denizen rights), and in relation to international human rights regimes
as a human being (universal personhood) (see Bauböck 1991; Soysal 1994).
However, in practice, there are significant limitations to each of these venues
for migrants’ claims to rights, particularly for those from less developed states
and for women migrants.

According to Rainer Bauböck (1991), the rights of external citizenship, or
those aspects of a person’s citizenship that she retains when she is not a resi-
dent of her home state, vary a great deal depending on the relative power and
the policies of the sending country. Most commonly, external citizenship
includes the right of return and the right to own or inherit property in the
home state; less commonly, it may include the right to continue to participate

136 • Kristen Hill Maher

13487C08.pgs  12/15/03  11:59 AM  Page 136



politically while abroad. Those migrating from powerful countries with a
strong diplomatic presence in receiving countries may also experience active
intervention by their home state in protection of their rights. Migrating from
the United States, for instance, entails relatively few risks of a loss of funda-
mental rights, given this country’s strong presence abroad. In contrast, migra-
tion from less powerful and less developed states, particularly those that
devalue or discourage migration, can be a very risky endeavor indeed. For in-
stance, in Bahrain—where foreign workers comprised an estimated 64 percent
of the workforce in 2000 and almost every household employs at least one
domestic worker—major sending states such as Sri Lanka and Indonesia do
not have any diplomatic presence at all. Other sending states such as India and
Bangladesh do have embassies in Bahrain, but they are reluctant to have any
relations with their nationals working in domestic service (al-Najjar 2002).4

Similarly, in Lebanon, sending states without formal diplomatic presence,
such as Madagascar, Ethiopia, and Vietnam, rely upon an “appointed honorary
consul,” who is an unpaid Lebanese national working on commission for ser-
vices, and who serves to recruit labor more than to protect migrants (Jureidini
2002).5

Even those developing states that encourage migration and celebrate
migrants as “national heroes” have not had a strong record of successfully
protecting their citizens abroad. The Philippines has an active embassy in
Lebanon, where tens of thousands of Filipina women work. The embassy
serves important functions, such as providing legal assistance for migrants,
providing mediation in labor disputes, and promoting a standard labor con-
tract. However, they too are relatively powerless when it comes to enforcing
labor contracts, as the Lebanese government has prosecuted very few employ-
ers who violate the contractual terms of employment, abuse workers, or with-
hold payment or passports. There are also more serious cases of migrants
charged with murder, or who “commit suicide” under very suspicious condi-
tions, and “no Lebanese have been charged or found guilty of such crimes
against foreign domestic workers” (Jureidini 2002). These kinds of cases serve
as bitter symbols for other migrant domestic workers about their vulnerability
and their home states’ lack of commitment to them. Indeed, states that rely
strongly upon foreign aid and migrant remittances may be unwilling as well as
unable to take a strong stance on migrants’ behalf if doing so would mean
jeopardizing economic gains.

Labor migrants also have limited options to claim rights in relationship to
the states in which they are employed. In part, their rights claims depend upon
the terms of their entry, whether they are authorized as permanent residents
(also called “denizens” or “landed immigrants”) or as aliens with temporary
work permits, or whether they migrate without documentation. These three
categories are accompanied by diminishing formal rights, from permanent res-
idents, who can often claim most of the rights of citizenship, to undocumented
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migrants, who cannot make legal claim to any but the most basic of civil rights
(Bauböck 1991). Among the latter, the migration process itself often entails
rights abuses by smuggling or trafficking networks, by criminals who prey on
vulnerable migrants, or even by corrupt state authorities.6 Women migrants
lacking financial or social capital are particularly vulnerable to trafficking or
abuses in transit.

Scholars have identified two opposing patterns in relation to the rights
of migrants in receiving states. On the one hand, there is some evidence that
receiving states (particularly those in the EU) have been expanding the rights
of all migrants, given the emergence of human rights norms in international
law (Soysal 1994; Jacobson 1996). Yasemin Soysal argues that the human rights
regime, in which rights are based on universal “personhood,” is beginning to
replace the nation-state regime that conceives of rights in more exclusive
terms based on national membership. Within this international human rights
regime, states have more accountability to protect the rights of both migrants
and citizens, and migrants have some potential to make demands in relation to
international treaties on human and migrant rights. Soysal offers evidence
that human rights norms do, in fact, shape and constrain state policies regard-
ing migrants in the EU. These international norms have had particular influ-
ence on the status of permanent residents or denizens, whose civil and social
rights resemble those of citizens in some receiving states (Hollifield 1992).

On the other hand, there is also evidence of cultural and policy trends that
move in the opposite direction. Many Western democracies have experienced
a resurgence of nationalist sentiment and mobilization in the past decade,
much of it targeting migrants. Right-wing parties with anti-immigration plat-
forms have gained political strength in many European states, and neo-Nazi
and other anti-migrant activities have continued despite elite discourse about
human rights (Stolcke 1999; Bhabha 1999; Martin 1999). In the United States,
the 1990s saw shifts in policy that served to reinforce the division between citi-
zens and aliens, making both documented and undocumented migrants less
eligible for social services and, in some cases, even for basic civil rights (Maher
2002). In the post–September 11 political atmosphere of homeland security
enforcement in the United States, boundaries are being drawn even more
strongly around citizenship in relation to many forms of foreign presence.
These kinds of political and cultural trends toward reinforcing rights based on
nation-state identity or membership make rights claims based on universal
personhood less feasible.

One of the hot-button issues for anti-immigrant politics in Western receiv-
ing states is the provision of social services to noncitizens, given a popular
perception that noncitizens place too much of a strain on public coffers. These
kinds of concerns have tended to target female migrants in particular, given
that women are seen as more likely than the traditional solo male to use social
services and to have needs related to motherhood or children. In the United
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States, where all children born on U.S. soil have citizenship, the concerns about
female migrants’ fertility and their families’ potential claims on social services
have been especially vocal in the past decade (Hondagneu-Sotelo 1995; Chavez
1997). Similarly, even while international treaties on migrant rights have
emphasized family reunification as a fundamental right, popular sentiment
has not always supported national policies promoting it. Hence, labor migra-
tion often breaks up families, making long-distance care and transnational
motherhood necessary (Mattingly 2001; Hondagneu-Sotelo 1997).

Migration itself is an important right, and in some cases it permits eco-
nomic mobility, independence, and even a means of escape for women who
might otherwise be trapped in abusive situations. In this sense, some female
migrants may be more empowered and have greater practical access to rights
after migration than they would have had at home. However, migration also
complicates citizenship for migrant women who have little protection from
their home state while they are abroad and highly constrained possibilities for
rights claims comparable to those of citizenship.

Vulnerabilities as Domestic Workers

Migrant domestic workers not only are displaced from their home institu-
tions, but also occupy a position in receiving countries from which it is partic-
ularly difficult to claim legal rights or full personhood before the law. Because
social reproduction work has traditionally been located in the household and
performed by women, migrant domestic workers’ position differs somewhat
from that of laborers working in the formal economy. That is, their employers
tend to think of them as filling the role of the “traditional woman” in the
household, a position that is dependent, subordinated, feminized, sometimes
racialized, and typically considered outside the bounds of civil society or the
public sphere. Despite the great strides that have been achieved toward equal-
ity for women in most developed states, the traditional, subordinated femi-
nine position has not been abandoned; rather, it is gradually being shifted
from one group of women to another, from citizens to migrants. This position
creates significant obstacles for migrant domestic workers to claim even those
rights that are legally available and to secure some sort of protection from
physical and sexual abuse as well as from violations of labor rights.

Part of the problem comes from the nature of the work itself, which is
informal, unregulated, and imagined to be private rather than public. My use
of the terms private and public follows that of feminist theorists (for example,
Lister 1997; Pateman 1988) who observe that—along with industrialization
and the emergence of liberal, capitalist society—a divide was constructed
between the public sphere of politics and economics, and the private sphere of
domestic life and social reproduction. The public sphere was imagined to be
characterized by autonomous, self-interested behavior, as well as the implicit
egalitarianism that accompanied liberal notions of democratic citizenship.
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In contrast, the private sphere came to be imagined as a space characterized
by sacrifice, devotion, dependence, and inequality. This divide was strongly
gendered, as the qualities of the private sphere came to be understood as prop-
erly feminine characteristics and as women’s dependent position as part of
a household made them ineligible for full participation in public matters or
independent existence as legal beings.

The public-private divide and the gendered division of labor in the house-
hold have long compromised women’s legal claims and practical experiences
of citizenship (Lister 1997). They also significantly shape the daily life and
work conditions of domestic workers, who occupy the anomalous position of
waged workers in the private sphere. The situation of migrant domestic work-
ers resembles that of most female household workers historically. The rela-
tionship between workers and employers tends to be personalistic rather than
contractual, such that domestic workers have trouble holding their employers
accountable for fair working conditions and hours. Their job responsibilities
(like those of the traditional housewife) tend to be ill-defined: they are com-
monly expected to provide service and support whenever a need arises in
order to keep the household going. These open-ended, ever changing expec-
tations lie “at the root of subserviance, the essence of which is not the per-
formance of a concrete, defined task, but of being at the beck and call of
another—of pleasing another without reciprocation” (Rubbo and Taussig
1978: 19). In addition, employers often do not conceive of the labor performed
by domestic workers as “work” at all, in the same way that many woman’s
household labor tends to be discounted as activities that women do as a nat-
ural outgrowth of their femininity or domestic devotion. For instance, in a
1997 field study on domestic work in southern California, I observed many in-
stances of employers who rejected potential domestic workers because they
appeared to “just be in it for the money,” as if even a complete stranger should
be willing to labor long hours in service to their family simply because it is her
feminine nature to nurture and serve others (Maher 1999). Most comparative
studies of domestic work evince similar patterns in places as diverse as Hong
Kong, Spain, Bolivia, and Canada (compare Constable 1997; Anderson 2000;
Gill 1994; Bakan and Stasiulis 1994, 1995).

These circumstances all relate to the gendered, privatized nature of the posi-
tion domestic workers occupy. A woman working in the private household is not
thought to hold a “real job” subject to labor laws or minimum wage restrictions.7

Like other women who have occupied the position of the “traditional woman” in
the private household, domestic workers are often perceived not as individuals
(with individual rights) but as subordinates subsumed under the head of the
household’s will and public personage. These circumstances constrain the rights
claims of any worker who does paid household labor (Lister 1997).

Although all paid domestic work has in common the gendered construc-
tion of the job, there are significant differences among domestic workers in the
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daily conditions of their employment and their relative empowerment to
make claims to labor rights. Based on a comparative, historical study in the
United States, Evelyn Nakano Glenn (1992) argues that reproductive labor in
this context has long been divided along racial as well as gender lines, and that
within the “racial division of paid reproductive labor” the least pleasant, repet-
itive, or “dirty” jobs have been relegated to the women with the lowest social
status or power. She notes that racial-ethnic women have largely borne the
brunt of the dirty work since the 1920s, although the particular racial-ethnic
group varied by region: African-American women in the South, Chicanas
and Mexicanas in the Southwest, and Japanese and Chinese women in the
Northwest and Hawaii (Glenn 1992: 8–10). In places where working-class
white women also performed domestic work, they were generally hired for the
most desirable jobs.

These historical patterns resemble the current hierarchy among women
performing household labor in the United States, where there is a striking
division in the status, pay, and professional image between white and racial-
ethnic women. White women in high-end nanny or home care markets are
generally able to represent themselves as professionals whose responsibilities
are regulated by contracts.8 In contrast, racial-ethnic women more often find
themselves positioned as household servants. While citizenship, permanent
residency, English language skills, good references, and independent trans-
portation all translate into better-paying jobs among racial-ethnic women,
their average salaries are lower than those of white women.9 They are also
more likely to work in jobs with ill-defined tasks and hours and with less room
to exert control over the terms of their employment.

Live-in domestic service—the lowest status and lowest paid position in the
hierarchy of household labor—is almost exclusively performed by migrant
women from less developed states. The growing demand for live-in workers
(particularly in the Northeast and Southwest) since the 1980s has been met in
part by a growing industry of agencies that place immigrant women in private
homes (Maher 2004). What we see operating in these patterns is not just a
racial but also an international division of social reproductive labor (Parreñas
2001). The process of social reproduction is being effectively globalized.

The patterns evident in the United States bear a strong resemblance to
those internationally, in which a growing market for migrant domestic work-
ers rests on a division of labor shaped by race, nativity, and legal status as well
as gender and class. For instance, Abigail B. Bakan and Daiva K. Stasiulis
(1995) describe the ideologies and practices of agencies that recruit and place
foreign live-in caregivers in Toronto, Canada. Most live-in caregivers in this
context are Filipina, although there are also women from Europe, the United
Kingdom, and the English Caribbean. These authors found that placement
agencies actively projected racialized and gendered stereotypes about workers
from different origins, and that these stereotypes helped maintain the “racial
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ranking within domestic employment hierarchies” (307). The representations
of Filipinas exhibited a familiar double edge. On the one hand, some agencies
represented Filipinas as “inherently suitable to perform domestic service”
(313)—in contrast to Canadian women or men, for whom such work was
assumed to be inappropriately demeaning. On the other hand, some agency
heads and employers also believed that Filipinas were in some sense too
debased (that is, not adequately “cultured” or professional) to effectively stim-
ulate or care for children.

Bakan and Stasiulis also illustrate the ways that racialized stereotypes reflect
workers’ relative power. Caribbean caregivers were much more positively
perceived (and praised as naturally suitable for domestic work) before they
began to participate in visible organizing for domestic workers’ rights in the
early 1980s; afterwards, they were effectively blackballed by employers and
placement agencies, who began to recruit Filipinas in much higher numbers,
praising their passivity and respect for authority. As Filipinas have begun to
organize to challenge exploitative conditions in recent years, these construc-
tions have also shifted in a more negative direction (Bakan and Stasiulis 1995:
319–23; 1994: 23–24).

Ray Jureidini’s (2002) study of migrant domestic workers in Lebanon also
shows evidence of a racialized hierarchy, in which Filipinas, who carry higher
prestige because they are perceived as educated and literate in English, are at
the top. They make double the salary of Sri Lankan or African domestic work-
ers,10 and cost employers up to $2,000 in placement agency fees, in contrast to
$1,000 for Sri Lankan or African workers. However, foreign domestic workers
of all nationalities are subject to the same long hours, vulnerabilities to abuse
by employers or agency personnel, and extremely restrictive daily conditions,
in which they have virtually no mobility, leisure time, or independence. Addi-
tionally, the overall status of domestic work lowered as household positions
began to be filled by non-Arab foreign women. Prior to about 1993, Lebanese
families used to hire primarily young Arab women in their years before mar-
riage, but once migrant domestic workers became more common, “such posi-
tions have come to be seen by Arab women as degrading and unacceptable. . . .
This is not only because of the servile nature of the tasks, the conditions of
work and relative low wages, but also because there is now a racial attachment
to domestic employment” (Jureidini 2002: 2).

Studies in other international contexts repeat similar stories about the
growing popularity of women workers from less developed areas for house-
hold labor, the racialization of domestic workers’ position, and the workers’
relative disempowerment (Constable 1997; Gill 1994; Chin 1998; Anderson
2000; al-Najjar 2002). Collectively, these studies suggest that the demand for
migrant domestic workers is not solely the result of a need for social reproduc-
tion labor. It is also a desire for a certain kind of person who can fill a degraded,
subordinated, dependent role within the household (Maher 1999; Maher &
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Staab 2003; Anderson 2000). For reasons of economic inequalities, racial and
gender constructions, state policies, and the displacement of migration itself,
third-world women fit the bill.

The racialized and gendered constructions of migrant domestic workers’
position have significant consequences for their daily working conditions and
their capacities to make claims to rights. The potential for exploitation of
domestic workers is in some part inherent to the job, which is commonly seen
as beyond the scope of regulation by civil or international law. However,
racism (and international class status) “deepens and provides additional legit-
imation for such exploitation” (Bakan and Stasiulis 1994: 24). When employ-
ers’ expectations are to obtain a cheap, passive, natural subordinate to do the
dirty work of social reproduction, the potential for workers to make claims to
rights premised on universal equality seems quite limited.

The potential for migrant domestic workers to make rights claims is also
limited by their commodification in a global market. When labor recruiters,
brokers, and agencies represent migrant women as “merchandise” for sale
(with different prices for different nationalities, like brand names), it is no
wonder that employers tend to talk about “picking one [worker] up,” as if they
were purchasing a household appliance instead of hiring an employee (Maher
1999). Employers who “purchase” a domestic worker thereby tend to feel
entitled to control her whole being rather than simply entering into a labor
contract (Maher 2004; Anderson 2000). This feeling of entitlement or owner-
ship underlies many of the specific kinds of abuses domestic workers tend to
face, from employers who make claims on their bodies, to those who regulate
what workers eat and wear, to those who make workers virtual captives in the
house with no freedom of movement or social contacts even during nonwork-
ing hours.

Finally, racialized and gendered constructions of migrant domestic workers
affect popular perceptions of the suitability of migrant workers as prospective
citizens or full members of society. When the appeal of such workers is in part
premised on assumptions that they are appropriately debased for demeaning
work, there would need to be a significant shift in perception to have them later
seen as civic equals. The relations of domestic service reflect existing social hier-
archies, but they also shape and reinforce them (Colen 1990; Anderson 2000;
Rubbo and Taussig 1978; Rollins 1985). The globalization of social reproduc-
tion reinscribes not only gender, race, and class divisions, but also the “social
boundaries of citizenship” (Bakan and Stasiulis 1994). In this regard, globalized
domestic service involves cultural and ideological reproduction as well as the
maintenance and reproduction of the labor force.

Immigration policies often exacerbate rather than help these circumstances.
For instance, some states (including the United States) have special guest
worker visa programs for other sectors of the economy that rely heavily on
migrant labor, but have no equivalent visa for domestic work, given that this
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labor is seen as private and personalistic. These states thereby virtually force
women who migrate for these jobs to do so without documentation and to rely
on trafficking networks for passage, circumstances that can leave women vul-
nerable not only to dangers and abuse in transit but also to sex trafficking (see
Scanlan, forthcoming). Other states, like Canada, Spain, and Lebanon, do have
special visas for live-in domestic workers, but they link the visa to continued
employment or approval by employers, an arrangement that can resemble
indentured servitude. In Lebanon, each live-in domestic worker is bound to her
employer unless both the employer and the state authorities agree to release
her.11 The employer usually keeps her passport, rendering her both paperless
and an illegal alien should she quit the job. These circumstances make live-in
domestic workers effectively “unfree labour” (Jureidini 2002), given the coer-
cive cooperation of state authorities and private employers. Either of these
kinds of policies for domestic worker immigration—no visa access, or visas
subject to employer control—undercuts the potential for rights protection. In a
five-country study in Europe, Bridget Anderson (2000) found that the domestic
workers most likely to suffer sexual, physical, or psychological abuses at the
hands of their employers were those who were either undocumented or whose
continued legal status tied them to a particular employer.

The Citizenship Gap in a Global Division of Social Reproductive Labor
Up to this point, I have argued that labor migrants experience lessened citizen-
ship because they tend to fall between citizenship regimes. Women migrants
performing social reproduction labor in the private sphere are particularly
vulnerable to a loss of rights, given the ideologies of race, gender, and class
that inform both daily practices in the household and state policies. These
patterns alone illustrate a citizenship gap between migrants and citizens of
receiving states. However, an ironic twist to this story is that migrant domestic
workers also enhance the citizenship of those in receiving states, further widen-
ing the gap.

Most critically, foreign domestic workers enable the social citizenship of
those who hire them. Neoliberal and “trickle down” reforms in Western
democracies have eroded state responsibility for providing social rights in
places with a strong tradition of social services, such as Canada, France, and
Germany. Other states, like the United States, arguably never fully developed a
concept of social citizenship (Fraser and Gordon 1998). In both kinds of
states, many citizens’ access to social rights now depends in part on services
provided privately by migrant women, particularly the care they provide for
children, the disabled, and the elderly. In effect, this transnational economy of
social reproductive labor privatizes what otherwise would be state responsibil-
ities toward citizens.

The labor by migrant women also enhances the citizenship of female
employers, who become freer to take part politically and economically in the
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public sphere. Men’s earning power has traditionally been subsidized by
women’s unpaid social reproduction work. When families hire migrant
women to perform this social reproduction labor, both men and women have
their earning power subsidized by the low-paid labor of migrants. In effect,
hired domestic workers increase female employers’ earning potential, while
liberating them from the most gendered, “demeaning,” and labor-intensive
aspects of social reproduction work. Women who gain independent public
standing have access to a fuller form of citizenship than those isolated in the
domestic sphere (Shklar 1991).

This circumstance is not limited to migrant domestic workers, of course.
The history of domestic work has long been a tale of privileged women gaining
class status by hiring other women to do household labor. To some extent,
women’s entry into the public sphere in the past century has also relied on paid
domestic labor: the early women’s movement in the United States gained
momentum in part because of “other” women doing domestic work in the
homes of suffragettes. This issue has been a sticking point in the feminist
movement, which has tried to build solidarity among women as women, when
in fact different women have very different social positions, needs, and inter-
ests. With the turn toward social reproduction strategies that rely upon mi-
grants, new divisions in the feminist movement emerge, making necessary
“Third World feminisms” (Mohanty, Russo, and Torres 1991) grounded in the
experiences and interests of women at the bottom of the international division
of labor (Nash and Fernandez-Kelly 1983).12

Finally, migrant women doing the difficult labor of social reproduction also
build the standing of citizens more generally. The counterpoint of construc-
tions of third-world domestic workers as “appropriate” for demeaning house-
hold labor but unworthy of citizenship is that citizenship itself comes to be
defined in part as the right not to do “dirty work” (Maher 1999; Anderson
2000). Geraldine Pratt’s (1997) study of nanny agencies in Vancouver, Canada,
includes apt illustrations of this understanding of citizenship. As one agent she
interviewed expressed, “I don’t think that there is a Canadian desire to be a
nanny. As parents, we don’t raise our children to be nannies.” Another agent
noted, “Society says that white ladies are not nannies. I mean can you imagine
someone from Maple Street whose daughter goes to Kits [High School] as
being a nanny? I don’t think so. We don’t bring up our people to do that” (162).
These quotes illustrate an understanding of Canadian-ness and whiteness that
are antithetical to the socially degraded status of jobs like nannying.“Our peo-
ple,” or real Canadians, should not do this kind of work. Canadian citizenship
in this case is understood not only as a legal status, but also as a social standing
(Shklar 1991) reflecting class, race, and national position in the international
economic order.

In these ways, the globalization of social reproduction lessens migrants’
citizenship at the same time as it enables and enhances the citizenship of those
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in receiving societies. The citizenship gap might therefore be conceived as the
difference in citizenship rights and standing that these two groups can claim.
However, from a broader perspective, we might also see elements of the citi-
zenship gap operating between sending and receiving societies more generally.
The globalization of social reproduction involves a complex chain by which
social rights are effectively transferred from people in less developed states to
those who employ migrants in more developed states.

Many of the women who migrate for social reproductive work are them-
selves mothers in their twenties and thirties13 whose children remain behind
in their home country, cared for by relatives or by paid child care workers.
The “transnational families” (Small 1997; Hondagneu-Sotelo 1997) created by
globalized social reproduction therefore pass responsibilities for caretaking
down a female “chain” that is least compensated at the bottom. Consider a
typical scenario for this chain of caretaking (Parreñas 2001; Hochschild
2000; Maher 1999). A professional woman in Los Angeles who earns a salary
of $4,000 per month in the formal market hires a migrant woman from
Guanajuato, Mexico for $800 per month to care for her children and elderly
father and to perform some housekeeping. The migrant woman hires a
woman living in Guanajuato to care for her own children remaining there,
paying her $100 per month. This Mexican woman might then depend upon
the unpaid labor of a female relative to care for her elderly parents.

While the details and geography of this chain may vary, it has a number of
general effects. Most obviously, the wealth and care occurring at the top of the
chain is subsidized by low-paid and unpaid female labor further down.14

When social reproductive needs in the first world are met through global
markets rather than through the welfare state, less developed countries end
up providing an indirect subsidy through low-paid and unpaid labor, exacer-
bating already existing economic inequalities internationally. There may be
less obvious consequences as well. In a study of the networks of caring labor in
the global economy, Doreen Mattingly (2001) found that the female children
of migrant domestic workers experienced a significantly different kind of
childhood than those whose families hired a migrant nanny. While girls with
a migrant nanny were able to invest time in their studies as well as lessons in
music, drama, and dance, the female children of migrant domestic workers
were expected to do household work and babysitting in their mothers’ ab-
sence. Children further down the class-based chain may end up bearing some
of the costs of others’ opportunities and privilege.15

The migration of women for domestic work is not without its benefits for
individual women, who thereby have the potential to gain both financial and
social independence. Migration permits access to capital that may not be avail-
able in the home state, and it tends to be accompanied by empowerment for
women in relation to their own families and expected gender roles. The remit-
tances of domestic workers are at times essential to their families’ care and
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well-being, and they can facilitate the mobility of children who are more able
to invest in education. Women’s migration for domestic work is not itself a
problem; however, the system by which people in more developed states are
importing migrant women for their social reproduction needs does have costs
for the sending state, for migrants’ families, and for the migrants themselves.
The citizenship gap is an unfortunate byproduct of globalized social repro-
duction strategies.

Recommendations
What might be done about the citizenship gap in the case of migrant domestic
workers? Clearly, ending migration is not an option, nor would it be desirable,
given the benefits for workers and their families that are possible from spatial
mobility and higher earnings. Instead, the following courses of action would
help mitigate the worst of the effects of globalized social reproduction.

Eliminate the Position of the “Traditional Woman” within the Household. Rather
than passing this subordinated role from one group of women to another,
we ultimately need to make it obsolete. The problem is not that women are
doing paid domestic work, but that the work is socially constructed as private,
degraded, subordinated, and “natural” to women rather than being valued,
contracted employment. One partial remedy would be for men to adopt their
share of household and caring responsibilities, a long-term project of the
women’s movement. Another would be to have adequate state support for
social reproduction needs, given the current reality of family structures that
are increasingly nuclear rather than extended, and that often lack an adult
available to work without pay on a full-time basis. Most critical will be the shift
from thinking of domestic tasks as “dirty work that demeans those who do it”
to a view of such work as a key pillar of both economic production and human
development. This kind of cultural shift is unlikely to happen quickly or easily,
but it must remain part of any agenda aimed at mitigating the inequalities of
globalized social reproduction.

Bring Paid Domestic Work into the Realm of Contracted Employment Subject to Civil
Labor Laws and State Regulation. Like the previous point, this plan of action
requires a cultural shift—in this case, a willingness to expand the scope of the
civil sphere to include paid household employment, rather than thinking of
domestic work as a natural part of the private sphere beyond governmental
intervention. This cultural shift seems entirely plausible in the short run, par-
ticularly in Western societies in which there is some precedent. For instance,
the women’s movement in the West has managed to transform domestic abuse
and child abuse from private misdeeds—or even prerogatives—into crimes
with civil consequences. There is no reason that there could not be a similar
disruption of the public-private divide in the case of paid household labor.
Labor laws in receiving states need to apply to household workers (as they
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often do not at present), and there should be a clear, accessible means for
workers to seek restitution for breaches of contract or abuse, regardless of
their legal status. This shift would certainly be easier to achieve if existing labor
organizations more fully embraced domestic workers (and others performing
“women’s work”) as people whose concerns belong on labor’s political agenda.
In the United States, labor organizations have begun to pay more attention to
the service sector in addition to traditional manufacturing concerns, and have
also recently embraced immigrants as compatriots with common interests
rather than competitors for jobs. These changes bode well for the labor move-
ment’s potential to expand its base to household service as well.

Reform Immigration Policies that Leave Migrant Domestic Workers Vulnerable to
Abuse by Traffickers, Labor Brokers, and Employers. States that import social
reproduction labor need to implement or extend visa programs in such a way
that women who migrate for domestic work do not need to do so without
documentation. Work permits matter a great deal to migrants’ potential to
make rights claims in relation to host states.16 They make the actual migration
process less dangerous and make it harder for employers to use the threat of
deportation coercively. However, these work permits must not be contingent
upon continued employment with a single employer, and, certainly, employers
must not have control over migrants’ passports or other legal documents. In
order to avoid near-indentured conditions of work, domestic workers need
the freedom to choose and change employers. Finally, work permits should
ideally include the option for eventual denizen status or citizenship, particu-
larly if migrants are resident in a host state for a long time. Long-term labor
migrants have some normative claim on membership in the host society
(Carens 1989; Bauböck 1991) and should not be kept as a legally subordinate
service caste, particularly in societies that call themselves democratic.

Encourage the Active Diplomatic Presence of States that Send Migrants in States
that Receive them. While most sending states have very limited capacity to
protect their nationals abroad, embassies can still serve important functions in
relation to migrants. Most critically, they have the potential to enhance the ex-
ternal citizenship rights of migrant workers, such that the migration process
does not entail leaving all citizenship rights at the border. They can potentially
serve as safe houses for victims of trafficking or abuse. They can help promote
a contractual basis for employment, mediate contract disputes, and provide
legal assistance and information resources for those who need them. While not
all embassies actually serve these functions, labor migrants would certainly
benefit if they did.

Establish Bilateral or Multilateral Agreements between Sending and Receiving
States. One precedent of such a plan is for bilateral agreements between
states that each receive migrants from the other, granting the other state’s
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migrants the equivalent of citizenship rights. Such agreements are most
likely between states of roughly equal economic status that experience mutual
migration, such as Sweden and Finland (Bauböck 1991). Most migration for
social reproduction work does not fall into this category, marked as it is by
economic (and often racial) inequality. However, bilateral agreements on the
admission and rights of labor migrants may still be possible, particularly if
both states acknowledge their interdependence—one dependent on imported
labor, and the other on migrant remittances. Less likely but equally worthy as a
goal would be bilateral agreements acknowledging the responsibility of receiv-
ing states for the costs that labor migration incurs in the sending society, par-
ticularly in relation to the care of children and the elderly in transnational
families. In addition, multilateral agreements about the rights of migrants may
be possible between states that respect and agree to the international human
rights norms that underlie UN conventions and ILO treaties. Given its almost
universal ratification, the Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW) might be an appropriate instru-
ment if it were to include provisions to protect the rights of migrant women as
workers rather than simply as victims of trafficking.17

Promote more Woman-Friendly Policies and Cultural Practices in Sending States.
While there are ways to ameliorate migrant domestic workers’ loss (or lack) of
rights, the most effective solution would be to make it possible for these
women to thrive in their countries of origin. Country- and culture-specific
prescriptions should come from the women in each state themselves, as they
are best equipped to identify what their interests and needs are. However, gen-
erally speaking, women in sending countries need the material conditions to
facilitate their full citizenship, including access to education, capital, and social
services. They need legal institutions that value them and function to protect
their rights, such that migration as a means of escape is no longer necessary.

This chapter has focused on how the globalization of social reproduction
makes certain migrants particularly vulnerable to a loss of rights and citizen-
ship. However, at the same time, globalization has also entailed the emergence
of human rights–oriented norms in a global civil society that offer some
means to begin to address some of the above recommendations. For instance,
international charters and conventions on human rights and the rights of
migrants serve as important normative guidelines for state policy. While the
effect of such conventions are limited to the extent to which states voluntarily
comply, they can lead states to make gradual redirections in policy in order
to maintain good relations and a positive image in the international arena.
International conferences on women’s needs such as the 1995 Fourth World
Conference on Women in Beijing also have potential to introduce pro-woman
legislation in both sending and receiving states, given high visibility and

Globalized Social Reproduction • 149

13487C08.pgs  12/15/03  11:59 AM  Page 149



normative weight. Even more important, they bring together local activists on
a global scale (Werbner and Yuval-Davis 1999: 24), generating conversations
and networks of support that would not otherwise occur. Finally, the emerging
global civil society includes complex networks of NGOs and voluntary asso-
ciations that adopt feminist and human rights principles and work for the
rights of women, migrants, and domestic workers. Some of the most effective
organizations are regional or local. For instance, despite practical obstacles to
organizing among domestic workers, such as social isolation, geographic dis-
persion, and a lack of resources, there have been instances of successful organi-
zation among domestic workers themselves. In Toronto, domestic workers have
organized in a grassroots organization called INTERCEDE since the 1970s.
Similarly, in Los Angeles, migrant domestic workers have organized under
the rubric of the Coalition for Humane and Immigrant Rights (ChirLA)
(Hondagneu-Sotelo 2001). Rather than adopting typical union tactics, these
organizations serve the critical functions of creating communities in which
domestic workers can discuss and distribute information about resources and
rights. These kinds of local organizations, together with global conferences
and lobbying at the nation-state level, can not only help protect migrant
women’s rights in the short term, but also lay groundwork for more substan-
tial cultural and policy change.

Notes
1. Social reproduction might be defined as “the array of activities and relationships involved in

maintaining people both on a daily basis and intergenerationally. Reproductive labor
includes activities such as purchasing household goods, preparing and serving food, laun-
dering and repairing clothing, maintaining furnishings and appliances, socializing children,
providing care and emotional support for adults, and maintaining kin and community ties”
(Glenn 1992: 1). This term can also refer to cultural or ideological reproduction, the social-
ization or “interpellation” (Althusser 1971) necessary to maintain a particular economic and
social structure. In the following text, I focus particularly on the former definition.

2. “Social citizenship” draws on T. H. Marshall’s concept of social rights, which refer to “eco-
nomic welfare and security” in addition to education, or “the right to share to the full in the
social heritage and to live the life of a civilized being according to the standards prevailing
in society” (1998 [1949]: 94). See also Nancy Fraser and Linda Gordon (1998), who equate
social citizenship more firmly with the right to a certain standard of economic welfare.

3. See Morokvasic 1994; Pettman 1996, 1999 for scholarly discussions of female migration.
Also see the ILO report “Gender and Migration” (2001), which claims that “the proportion
of women who are involved in global migration flows is increasing rapidly” and that in
some countries women comprise as much as 70 to 80 percent of total migrants. The UN
publication The World’s Women 2000 reports that women represent an estimated 56 million
out of a total of 118 million migrants internationally.

4. Their reasons for noninvolvement vary. Bangladesh has curtailed official domestic worker
migration, such that women who have been working in Bahrain since before the ban are
now unauthorized, and others who migrate are doing so illegally. According to al-Najjar
2002, the Bangladeshi embassy in Bahrain does not consider these “illegal” workers its
responsibility and leaves them instead to the Bahraini court. The Indian embassy, by con-
trast, does not have a clear policy toward domestic workers, does not want to have con-
frontations with local families, and does not have adequate staff to deal with worker-related
problems. Bahraini employers also generally deny workers access to their embassies,
such that it would not be a feasible resource even if the embassy were prepared to step in
(al-Najjar 2002).

150 • Kristen Hill Maher

13487C08.pgs  12/15/03  11:59 AM  Page 150



5. Sri Lanka, a major source of migrant labor in Lebanon, also relied on an appointed hon-
orary consul, until 1998. The new Sri Lankan embassy takes a much more active stance on
behalf of its nationals.

6. See, for instance the “Enrique’s Journey” series in the Los Angeles Times (Nazario 2002)
about the dangers Central American migrants face en route to the United States. Also see
Wijers and Lap-Chew (1997), on the trafficking in women, and Dinan (2000), as a case
study of the trafficking of Thai women into Japan.

7. In my California study, I found a number of instances in which even a worker’s own family
members—who were supported by her income—did not consider her labor as a domestic
worker a “real job,” but rather an extension of the kinds of responsibilities she had in rela-
tion to her own household. This kind of example illustrates the pervasiveness of the natu-
ralization of women’s household work and the difficulty of making rights claims as a
domestic laborer.

8. The exception to this professional image would be among au pairs, who tend to be young
white European women who are perceived as amateur caregivers who are undertaking this
work in part for the cultural experience. Au pairs make considerably less money than other
white caregivers, but their hours, tasks, and living conditions are federally regulated, and
employers pay a substantial fee (roughly $5,000) for the initial placement through an
agency. In this regard, their labor is also contractual and formal.

9. See Maher 2001; Hondagneu-Sotelo 2001; Wrigley 1995. In the greater Los Angeles area,
typical salaries at the (white) high end of the nanny market in the late 1990s were upwards
of $500 per week. In contrast, nonwhite women with legal documentation or citizenship
earned $200 to $500 per week, and recent immigrants earned from $125 to $250 per week.
In this final category, live-in workers with long, undefined hours sometimes found them-
selves earning less than $2 per hour.

10. Jureidini reports that Filipinas earn roughly $250 to $300 per month, while Sri Lankans and
Africans typically earn $100 to $150 per month.

11. Lebanese employers are responsible for paying for workers’ work and residency papers,
their medical insurance, their return flight, and a hefty recruitment fee (Jureidini 2002).
On the one hand, the availability of medical insurance appears a step up in living condi-
tions from countries where workers have no access to medical services; on the other, these
kinds of financial commitments appear to have contributed to employers’ desire for control
over workers, to keep from losing their investment.

12. Third-world feminisms are not a response solely to the international division of social
reproductive labor, of course. Third-world women have historically found themselves on
the wrong side of capital and colonialism, such that their interests have long diverged from
those of white Western women.

13. The actual percentage of mothers among migrant women varies between migrant groups
and between empirical studies, but this claim reflects general patterns found in the litera-
ture (e.g., Hondagneu-Sotelo 1997, 2001; Parreñas 2001; Maher and Staab 2003).

14. Of course, the earning capacity of men is also subsidized by female reproductive labor at
every point in the chain. That is, the productivity and wealth possible in developed states
rests indirectly on the social reproductive labor taking place in less developed states. The
economic inequalities produced by this division of labor may be ameliorated somewhat
through the remittances and trade migrants introduce into their home economies.

15. In addition, there are emotional costs to transnational family arrangements: parents and
children who do not see each other for months or years at a time, and marital relationships
strained by distance. See Parreñas 2001; Hochschild 2000; Hondagneu-Sotelo 1997.

16. Temporary work visas are no panacea, of course. Many scholars have pointed out the short-
comings of guestworker programs; about the U.S. case, see Martin and Teitelbaum 2001
and Calavita 1992.

17. As of 2002, CEDAW had been ratified by 170 countries, or almost 90 percent of UN mem-
bers. Article 6 of CEDAW includes a commitment to “suppress all forms of traffic in
women and exploitation of prostitution of women,” but this provision is too narrow to ad-
dress most of the kinds of abuses and losses of rights that migrant women experience. Text
available at http://www.un.org/womenwatch/daw/cedaw/ (accessed Feb 25, 2003).
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9
Children across Borders

Patrimony, Property, or Persons?

ALISON BRYSK

Despite the age of universal citizenship, there is one group of billions of people
who do not have full citizenship in any society in the world. Children are a
rapidly growing population with a history of special “private” status in states,
burgeoning universal rights claims, and vastly increased mobility. Millions of
these children are “out of place”: doubly displaced from family and state in
sweatshops, refugee camps, bordellos, and orphanages. Children across bor-
ders are often invisible, or treated as permanent exceptions to wider social pro-
cesses. The movement of children across borders and state responses to their
movement reveal important characteristics of the citizenship gap between
international rights and global realities.

While previous chapters have focused on the competing global dynamics
of production and institutionalization that shift the meaning and reach of
citizenship, this chapter seeks to reemphasize the role of norms and identity.
Children are an important test case, because children are a universal group
whose primary social function is to reproduce identity. The patrimonial
norms that govern children’s lives permeate and undermine the historical tra-
dition of citizenship in a way that shows its long-standing limitations. But at
the same time, all forms of citizenship are increasingly challenged by global
markets’ norm of commodification and the human rights norm of universal
personhood. Thus, children out of place are caught in a nexus of patchwork
patrimonial citizenship, globalizing relations of production, and a nascent
rights regime.

This chapter examines the special characteristics of children’s migration,
with an emphasis on transnational adoption, as a form of migration unique
to children and a site where globalization, rights, and identities collide. After
an overview of the argument, the next section discusses children’s partial citi-
zenship, while the following section describes the emerging international
regime of children’s rights. The chapter then considers the overall patterns of
children’s migration, followed by a more detailed analysis of transnational
adoption.
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Children—Perpetual “People Out of Place”
While childhood has traditionally been viewed by Western culture as a tran-
sient phase of incomplete adulthood for individuals, social science and interna-
tional law increasingly treat childhood as a permanent marginalized social
category with both universal and special rights—analagous to the disabled or
the elderly. Like other dependent and politically disadvantaged social groups,
children suffer special consequences from exposure to the social forces affecting
their society (in this case, globalization). Since children lack full membership
and participation rights, they have diminished access to resources—across gen-
erations, among nations, and even within families. This reflects a structural
ambivalence between the requisites of modernity and the premodern condition
of childhood.“If modernization may be interpreted also as a process of extend-
ing citizenship rights and responsibilities to an increasing part of the popula-
tion, children are, however, still awaiting this process of extending citizenship
rights” (Wintersberger 2000: 175–83). As Gershon Shafir’s chapter in this vol-
ume suggests, citizenship has mediated the contradictions between the liberal
modern expansion of markets and rights—but only for public individuals, not
premodern and private subjects.

The status and condition of childhood represents an evolving relationship
between premodern identities, modern citizenship, and postmodern mobility.
As globalization pushes and pulls people across borders, it disrupts private
and state modes of incorporation—family and citizenship. This essay argues
that children’s long-standing second-class citizenship becomes critical under
conditions of globalization. Children cross borders as dependents, laborers,
refugees, and adoptees. As a negative consequence of globalization, children’s
migration is generated by underdevelopment, political conflict, and a new
division of reproductive labor in which shifting patterns of private life in the
north are enabled by the south’s “people out of place”: from maids to prosti-
tutes to orphans. On the other hand, migration and new human rights norms
make children more visible. In response to children’s newly visible common
identity and common plight, international organizations and transnational
civil society monitor and advocate their rights across states. Globalization also
makes some states more receptive to international norms, especially concern-
ing noncitizens. Extending the general analysis of globalization and human
rights (Brysk 2002) to children’s migration, globalization is simultaneously the
greatest threat and the greatest opportunity for children’s rights, and different
forms of migration have systematically different sources and consequences for
children.

Rather than a smooth evolution of the substitution of universal individual
rights for second-class citizenship, children experience a series of contradic-
tory, ongoing struggles between identity, commodification, and rights. Like
domestic public policy on children and families, international treatment of
children reflects a fundamental ambivalence between logics of patrimony,
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property, and personhood.1 The logic of patrimony views children as the bear-
ers of a group identity for the family, ethnie, or nation, which trumps their
rights or needs as individuals. Patrimonial identities and practices serve as a
general source of resistance to both commodification and rights, with a ratio-
nale of protection and naturalized private life. In addition, patrimony has
predominant policy influence over intercountry adoption—the only form of
migration that automatically transfers citizenship. Meanwhile, commodifica-
tion displaces children into labor migration and trafficking, but there are
unresolved tensions between children’s economic value and their emerging
liberal rights. In this sense, children as dependent humanitarian subjects are
theoretically entitled to more rights than adult migrant workers, but their pat-
rimonial invisibility within assumed family units reinforces the powerlessness
of displaced second-class citizens. Finally, children displaced as refugees have
gained rights more slowly than their adult counterparts, but have recently
become the subject of new international norms and national practices. Even
here, lingering patrimonial nationalist claims impede the expansion of rights
for refugee children.

These struggles for rights cannot be fully resolved, as children remain
perpetual “people out of place.” While the halting and uneven growth of a
children’s rights regime does permit greater levels of intervention and agency
across state and family boundaries, transnational rights can never fully en-
compass children—across borders or within them. The definition of rights for
a class of individuals who are intrinsically dependent is problematic for the
concept of rights, which is intimately tied to autonomy. Children’s primary
social role as bearers of identity also tests our notions of legal personhood,
which is entwined with agency. As feminist theory suggests, cosmopolitan
rights are based in a liberal order that cannot fully comprehend private identi-
ties. Neither existing forms of citizenship nor the emergence of a children’s
rights regime responds adequately to children’s combined dependency and
mobility, suggesting a deeper challenge for globalization—to preserve its own
future.

Patrimonial Citizenship
The private status of children shows that despite Enlightenment claims re-
garding the public individual subject, political membership has long been
defined via a public-private distinction and collective subject: the family.
States construct citizenship around and through private family legal codes,
family- and gender-based assignment of membership/nationality, and differ-
ential internal and international rights by family status.2 Children’s citizenship
is peculiarly patrimonial; for all of the worldwide debate on the legal status
and rights of fetuses, eggs, and even cell lines, once a child is born she becomes
the unquestioned property of her parents and secondarily her state. The limit-
ing features of children’s citizenship are usually invisible under the assumed
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norm of stable nuclear families, peaceful functional welfare states, and limited
or temporary migration—but contemporary conditions often violate these
assumptions.

Children are provisional citizens who receive the civic dimension of na-
tionality at birth, a tutelary and graduated package of social entitlements, and
accede to political membership only at adulthood. As one study of citizenship
in Germany concludes, membership is a multidimensional and sometimes
contradictory concept:

an international (or transnational) one grounded in universal human rights; a
civil/political one that distinguishes between citizens and residents; a social one
that provides collective insurance against individual risk; and an ethno-national
one based on shared descent and cultural affinities. . . . In its administration of
migrants, the FRG has further divided them by groups, for example, refugee/
expellee, guestworker, ethnic German, and asylum-seeker, and has allocated dif-
ferent menus of rights and entitlements accordingly. (Klusmeyer 2000: 2, 5)

Beyond these general layers of rights, states govern children’s protection, ille-
gal behavior, economic status, and guardianship through tutelary codes of
family and juvenile law, which often lack the individual rights protection of
conventional legal venues.

Citizenship modes of incorporation are generally based on either parentage
(jus sanguinis), birthplace (jus soli), or residence (jus domicili). “The formal
codification of nationality law is distinctly modern . . . as a result of increased
inter-state migration” (Kashiwazaki 1998: 3). Different states base their citi-
zenship regime on one of these criteria, so that children are not born equal
in terms of membership status. But beyond this, when states are called upon
to adjudicate a citizenship claim, children’s claims usually devolve to jus 
sanguinis—even in states where an adult migrant would receive residence
rights. For example, in 1996 Belgium refused to recognize the French national-
ity of three children traveling to meet their Algerian parents legally residing in
France; the children were deported to Algeria (Bhabha 1998: 718).

Children’s citizenship derives from that of their parents, which produces
several shortfalls in universality. First, some states derive a child’s nationality
from the mother, others from the father, and some from both. Numerous inter-
national custody cases have arisen from the dissolution of marriages between
U.S. mothers, generally presumed to pass citizenship to their children, and
fathers from Arab countries, whose laws generally grant citizenship and control
through the father. Conversely,“In Egypt, as in most of the Arab world, children
born to women who marry foreigners . . . are not considered citizens at all”
(Maefarquhar New York Times 2001). Furthermore, in the states utilizing a
blood criterion, such as Germany, children born to foreign parents within that
state may not have the right to citizenship despite birth and residence.

Even when nationality is not at issue, a child’s rights and guardianship may
depend on the marital status of its parents—“illegitimate” children may be
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wards of the state. For example, in Ireland until the 1970s, children of unwed
mothers were routinely removed by state and delegated church authorities and
placed for adoption without consent—resulting in thousands of international
adoptions (Milotte 1997). On the receiving side, although U.S. law does not
grant preference to “legitimate” children, INS classification of foreign children
as “orphans” eligible for adoption by U.S. citizens does depend on the legiti-
macy laws of the sending state. In general, this means that acknowledged chil-
dren must be released for adoption by both parents, while children born out of
wedlock may be adopted with only the consent of the mother.

Finally, children may suffer a special risk of loss of nationality and even
statelessness if their birth is unregistered, either within a state, in a refugee
camp, or in a state that is collapsing or at war. A recent study by UNICEF
shows that as many as 50 million babies born in 2000 were never registered,
and explains the risks to these children of loss of nationality, vulnerability to
exploitation and trafficking, and lack of access to citizenship functions such as
formal employment, voting, legal migration, and marriage (Olson New York
Times 2002; see also UNICEF 1998 for trends). Beyond physical and social
impediments to the registration of children’s identities, some states discourage
registration by refugees and ethnic minorities—precisely to avoid granting
citizenship. Russia and Bhutan have been cited by refugee organizations for
laws that deny nationality to children of nonethnic nationals, excluding siz-
able migrant populations, while Myanmar has been criticized for its failure
to register minority groups. Similarly, during the Central American wars of
the 1980s, Honduras and Mexico refused to register births of Salvadoran and
Guatemalan refugees in border camps, consigning tens of thousands of chil-
dren to a complete citizenship vacuum (United Nations High Commission on
Refugees 2000).

Alongside this patchwork, privatized mode of citizenship incorporation by
states, a universal system of children’s rights has begun to develop—to address
both public-private and interstate gaps.

Children’s Rights: The Globalization of Personhood
The shifting status and increasing rights of children have developed along with
liberalism, while the consolidation of an international children’s rights regime
is both a component of and a response to globalization. Children’s rights posi-
tion children as universal and equal subjects of consistent international stan-
dards of freedom and entitlement. The comprehensive and widely endorsed
UN Convention on the Rights of the Child (which entered into force in 1990)
has been matched by the mobilization of international agencies (such as
UNICEF), conferences, and campaigns. One of the key provisions of the UN
convention gives an identity rationale for citizenship, as it states that each
child has the right to a name and nationality. The Convention on the Rights of
the Child specifies children’s right to a family, while the Universal Declaration
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of Human Rights delineates the rights of families vis-à-vis their states. The
International Covenant on Civil and Political Rights also has important provi-
sions relevant to children, such as the right to protection, registration, and
nationality. The movement of children across borders is specifically addressed
in the Hague Convention on the Protection of Children and Cooperation in
Respect of Inter-country Adoption, several ILO conventions that treat child
labor, and the UN Convention on the Protection of Migrant Workers and
Members of Their Families. ILO convention 182, which seeks to ban the “worst
forms of child labor,” has been rapidly ratified by more than one hundred
countries. The 1990 Migrant Workers Convention reiterates the guarantees of
Rights of the Child and the ICCPR, and adds that juvenile migrants accused of
legal violations have the rights to separate custody from adults, family visits,
and special state attention to family unity in the detention of any member. The
United States, along with thirty-three other countries, has signed the Hague
convention on intercountry adoption. All of the states in the United Nations,
except the United States and Somalia, have signed the Convention on the
Rights of the Child (U.S. objections are on patrimonial grounds). Regional
human rights treaties, especially in Europe and the Americas, also address the
rights of children and families. This international regime of norms and insti-
tutions has shifted the agenda on the treatment of children to a rights frame-
work, and established international benchmark standards that most liberal
states strive to achieve.

This institutional and normative framework has been matched by a growth
in monitoring and advocacy groups for children’s rights. Broader human
rights organizations have founded special divisions and campaigns for chil-
dren, such as Human Rights Watch—Children’s Rights Division (founded in
1994) and Anti-Slavery International. An organization devoted wholly to
children’s rights is Defence for Children International; Free the Children is a
campaign by children for children. An example of issue networks, in this case
to address the issue of refugee children separated from their families, is the
interagency working group formed by the UN High Commission on Refugees,
UNICEF, the Red Cross, the International Rescue Committee, Save the Chil-
dren, and World Vision. Sectors of the children’s rights network address spe-
cific forms of migration: child labor, child prostitution, and transnational
adoption. For example, both ECPAT and Captive Daughters focus on transna-
tional child prostitution. Organizations such as the Rugmark Foundation
campaign against exploitative child labor. Meanwhile, rights-based advocacy
movements such as the International Union of Child Welfare review national
social policies for conformance to international standards.

The treatment of children across borders may fall under several domains of
international law, from immigration to labor standards to refugee norms to
international private law. Different national legal systems classify migratory
flows and cases under these distinct rubrics, and host states also differ in their
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level of adherence to international standards. Nevertheless, international law
and norms of children’s rights do seem to be increasingly influential, even as
developed states are, overall, less receptive to migration. ILO member states
have readily incorporated conventions on child labor abuse, child trafficking,
and child prostitution, and EU institutions have initiated special programs in
these areas. The U.S. Immigration and Naturalization Service has referred to
the UN High Commission on Refugees’ guidelines in reforming its procedures
for the detention of unaccompanied minors. A U.S. immigration judge has
ruled that deportation of a single immigrant parent must consider the “best
interests of the child” (an American citizen who would be left behind)—
explicitly citing the UN Convention on the Rights of the Child (Glaberson
New York Times 2002).

In the identity-based area of intercountry adoption, international norms
are stronger and more consistently incorporated by receiving states. Germany,
Switzerland, Denmark, and the Netherlands have explicitly incorporated UN
standards in their domestic legislation on intercountry adoption (Bagley,
Young, and Scully 1993: 169). Sweden was forced to modify its adoption pro-
cedures by the European Court, in two cases brought in 1987 and 1989 under
the European Human Rights Convention (Smith 1993). When Australia
sought to draft international adoption legislation in 1978, it sent delegations
to the major Asian source countries to discuss the provisions (Picton 1986); a
subsequent set of standards incorporated the UN Convention on the Rights of
the Child (Charlesworth 1993).

The movement of children across borders often threatens the fundamental
rights clusters identified by the UN Convention on the Rights of the Child: sur-
vival, development, protection, provision, and participation (Wintersberger
2000). Given this framework of competing rubrics and evolving standards,
what are the movements of children out of place—and how do states respond?

Displaced Workers, Misplaced Rights
As labor migration and refugee flows have increased worldwide, the participa-
tion of children within those flows has also intensified. Children are also a
large proportion of “secondary migrants,” who cross borders to join a parent
or guardian who has previously migrated for labor or refuge. While secondary
migrant children are not displaced from family, they may be displaced from
home-state protection from family abuse or exploitation.

There are no comprehensive data on the economic migration of children,
but some indicators suggest that millions of children cross borders each year as
workers. Immigration raids on U.S. sweatshops and fields regularly result in
the detainment of hundreds of children alongside adult workers. Children’s
transborder labor migration within developing regions is generally undocu-
mented and often exploitative. In 1996, the ILO recorded 194,180 foreign child
laborers in Thailand alone, most from Myanmar, Laos, and Cambodia—and
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many unaccompanied. In that country, there are estimated to be 5,000 foreign
child prostitutes. An additional 49,000 child laborers have migrated from
Nepal to India (www.ilo.org). Various forms of international child trafficking
are common in poverty-stricken Bangladesh—boys as young as four are
shipped to the Persian Gulf for hazardous work as camel jockeys, while girls
are sold to India and Pakistan to work as prostitutes and maids (Sengupta New
York Times, 2002).

States’ policies on “family reunification” generally determine children’s
rights and membership possibilities in economic or secondary migration. The
United States has fairly broad provisions for secondary migration in which
children join resettled parents, but INS adoption guidelines explicitly exclude
adopted children’s biological families from immigration—so parents cannot
join resettled children. And children’s and family rights are easily forfeited: the
INS has deported as many as ten thousand undocumented children of legal
residents (Johansen 1993). In recent years, under public pressure, the INS
has limited the conditions for “expedited removal” of juveniles and increased
attempts to contact families. In Britain, the Immigration Act of 1988 removed
the unqualified right to family unity, resulting in greater limits on secondary
migration. Even in the Netherlands, a controversial ruling upheld by the
European Court refused entry to the nine-year-old Moroccan son of a (wid-
owed) permanent resident father with joint Dutch and Moroccan nationality
(Bhabha 1998: 718).

Furthermore, children do not always migrate in family units as the law
assumes. Older children may be unaccompanied migrant laborers, and chil-
dren may be trafficked by strangers. Involuntary trafficking of children is esti-
mated to affect 1.2 million children worldwide, with most girls forced into
prostitution and boys exploited in commercial agriculture and crime (ILO
2002). Recent estimates indicate that about 11,500 foreign-born children are
sexually exploited each year in the United States, generally unaccompanied or
subsequently separated from their families (Hernandez New York Times 2001).
With few and recent exceptions, commodification and border enforcement
triumph over rights for these children.

In 1997–98, the INS reported 4,295 “custody occurrences” involving undoc-
umented juveniles; 4,136 unaccompanied minors were detained for more than
seventy-two hours by the INS in 2000 (Solomon 2002). INS detention of chil-
dren under punitive conditions, in inappropriate facilities, and without access
to legal counsel or interpreters evoked condemnation by Human Rights Watch,
a 1985 class-action lawsuit (Flores v. Reno), and some reforms in 1998 (HRW
1998, Amon 2001). Thus, the INS established several special youth shelters for
detained unaccompanied minors. But thousands of children are still detained
for months or years—over one third are held in prisons, up to 80 percent of
unaccompanied juveniles still lack legal representation, and their medical, edu-
cational, psychological, and language needs are often ignored. After exposure
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and advocacy by a coalition including Amnesty International, the ACLU,
the American Bar Association, the Lawyers’ Committee for Human Rights,
Lutheran Immigration and Refugee Services, and the Women’s Commission
for Refugee Women and Children, legislation is now pending in both houses of
Congress to establish an Office of Children’s Services under the Department of
Justice and remove jurisdiction for unaccompanied minors from the INS. In
joint testimony before the Senate Subcommittee on Immigration, the U.S. Con-
ference of Catholic Bishops and Lutheran Immigration and Refugee Service
made an explicit appeal for universal rights transcending citizenship:

The main theme of our testimony today is that unaccompanied alien children
should be treated under the same standards and be afforded the same child wel-
fare protections that are available to other children in the United States. Such
standards were developed to protect children as vulnerable human beings; they
should not discriminate based upon legal status or national origin, but they cur-
rently do. (Duncan 2002)

California Democratic senator Dianne Feinstein’s Unaccompanied Alien
Child Protection Act would also establish minimum standards for custody,
institute a special immigrant juvenile visa, require family reunification or
foster care where possible, and appoint child welfare professionals and legal
representatives to represent unaccompanied minors (Duncan New York Times
2002; Unaccompanied Alien Child Protection Act, S.121—available at
http://thomas.loc.gov).

Refugee Minors: Dependent Rights
In terms of refugees, the United Nations High Commission on Refugees esti-
mates that 10 million of the world’s 22.4 million refugees are minors. Children
form such an important component of the refugee population that the
UNHCR has a special set of guidelines, “Dealing with Unaccompanied Chil-
dren Seeking Asylum,” and recently established regional policy officers for
children in half a dozen regions. In Europe, 13,600 unaccompanied minors
applied for asylum in 1999 (UNHCR 2001). The United States in 1996 admit-
ted 74,491 refugees, many of them children (there are no separate figures). In
1998, the INS also established special guidelines for asylum for children (HRW
1998). The largest single case of unaccompanied minor refugees in the United
States, in 2000, involved 3,800 Sudanese war orphans who had walked to
refugee camps in Kenya and were subsequently accepted for resettlement in
the United States (Corbett 2001 Economist 2000: 5).

Juvenile asylum seekers go through a process similar to the one negotiated
by adult refugees, but children often lack legal representation and sometimes
translators. Once asylum claims are accepted, the U.S. Office of Refugee Reset-
tlement provides financial support to unaccompanied minor refugees, and
placement via the U.S. Catholic Conference and Lutheran Immigration and
Refugee services (www.ins.usdoj.gov). But rejected petitioners can be deported.
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Immigration policies for children persecuted by their states or families go fur-
ther than the U.S. norm of screening and selective resettlement in many Orga-
nization for Economic Cooperation and Development countries. In Britain,
Norway, Switzerland, Holland, and Canada, children cannot be returned to a
home country without a suitability assessment of both country and caretaker
conditions. This type of additional safeguard for juvenile asylum seekers is also
a proposed feature of Feinstein’s Unaccompanied Alien Child Protection Act
(Duncan 2002).

The range and basis of U.S. migration policy for children is shown by three
recent cases, which display disparate legal classification and rights outcomes.
Economic migration by unaccompanied minors is generally denied, even
when it challenges family ties and the rights of the minor. In June 2000, an
eight-year old girl from Nigeria arrived alone in the United States and was
detained by immigration authorities. It is believed that the child planned to
join her mother, who had previously migrated illegally to the United States for
economic reasons, but that the mother was unwilling to pick up the girl due to
the prospect of deportation (this type of situation is apparently not infre-
quent, and the INS has been criticized for detaining undocumented children
as “bait” to lure undocumented parents already resident in the United States).
Since the INS has been unable to locate family in the sending country, the girl
has remained in an INS foster care facility for over a year. Subsequently, a
Nigerian claiming to be her father has come forward—but he is living illegally
in London. She cannot be admitted to the United States or Britain, or released
for adoption or even private foster care. While this case is unusually extended,
INS children’s shelters house hundreds of children for months at a time, indi-
cating the scope of unaccompanied minors caught in similar immigration
dilemmas (Schmitt New York Times 2001).

Meanwhile, in the infamous case of Elian Gonzalez, patrimony trumped
rights and refugee status despite tremendous controversy and transnational
lobbying. In 1999, this five-year-old Cuban boy was rescued from a raft
approaching U.S. waters, where his mother had perished. While the boy’s
(noncustodial) father petitioned for his son’s return to him in Cuba, Cuban-
American exiled relatives of the mother demanded custody and pleaded for
Elian to receive refugee status. After months of legal maneuvering, diplo-
matic tension, and exhaustive press coverage, a U.S. court finally ruled that
the father’s rights to his son and standard diplomatic practice determined
the boy’s return to Cuba. In a memo to Immigration Commissioner Doris
Meissner, the Department of Justice noted that the key legal principle was who
had standing to represent a minor’s immigration claims. The finding con-
cluded that Elian’s father remained his legal representative under the Cuban
Family Code, following U.S. practice of assigning jurisdiction to the legal sys-
tem in which the family relationship arose (www.ins.usdoj.gov). An interest-
ing feature of the case was the U.S. acceptance of the Cuban code’s recognition
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of unwed paternity—and the United States did briefly consider and discard
the child’s individual fear of potential persecution. Yet even a child from an
enemy state with an extremely vocal U.S. ethnic community advocating his
cause was treated as the patrimony of his family, not an individual with politi-
cal rights (Abraham 2001; Rabkin 2000).

Occasionally, humanitarian and rights considerations do triumph over
both patrimony and property. On July 23, 2001, the U.S. attorney general
granted “humanitarian parole” to a Thai boy who had been trafficked to the
United States by smugglers, and was later discovered to be HIV-positive. The
four-year-old had been rented by his Thai prostitute mother to a Thai traf-
ficker who forced the boy to pose as his son to facilitate the entry of another
Thai prostitute into the United States. In the year since the boy’s apprehension,
he was cared for by a Los Angeles Thai community organization, which has
acted as his medical and legal advocate. Even though HIV status has been used
to exclude adult migrants from the United States, in this case it was viewed by
the courts as a condition mandating a right to treatment only available here.
The legal claims of the biological family (although supported by the Thai gov-
ernment) have also been questioned by U.S. courts in terms of the “best inter-
ests of the child,” because his mother rented the child, his father committed
suicide, and the paternal grandparents seeking custody include a convicted
heroin trafficker who served twelve years in a Thai prison. The boy will also
be eligible for a new visa mandated by the 2000 Victims of Trafficking and
Violence Protection Act, which grants rights-based asylum to many who have
been coercively commodified. Meanwhile, the transnational Thai community
group has placed the boy with a Los Angeles couple who wish to adopt him
(Whitaker, “Ashcroft” 2001, New York Times 2001).

Transnational Adoption: The Globalization of Private Citizenship
Transnational adoption, while numerically small, has increased dramatically
and reveals critical aspects of children’s ambiguous citizenship. Debates on
intercountry adoption dramatically highlight the competing policies of patri-
mony, property, and personhood that govern the movement of children. Thus,
the First Lady of Soviet Georgia announced her state’s restriction of transna-
tional adoption during the post–Cold War economic crisis in the following
terms of state identity over children’s individual rights: “I am categorically
against foreign adoption. Our nation’s gene pool is being depleted. All the
Georgian people are suffering hardships. Let our children suffer, too” (Simon
and Altstein 2000: 109). In a more privatized assignment of patrimony, many
Islamic countries forbid all adoption, because Islam states that children’s iden-
tity and inheritance belong to their biological families and cannot be trans-
ferred to another family. Meanwhile, liberalism in receiving states shows a mix
of property and personhood, balancing the “best interests of the child” with
commodification. Within the same liberal state that admitted the Thai boy
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based on his universal right to medical care, one of the sponsors of U.S. legisla-
tion facilitating intercountry adoption referred to it as a “consumer protec-
tion” measure (for adoptive parents) (HR2909, Comments by Chairman
Gilman, House Committee on International Relations, March 22, 2000).

Since the Second World War, there have been hundreds of thousands of
intercountry adoptions—possibly as many as half a million (Simon and
Alstein 2000: 8; Bagley et al. 1993: 135), and this migratory flow has increased
with globalization. “The number of children adopted internationally has dou-
bled since 1992” (Freundlich 1999). The United States currently admits fifteen-
to twenty-thousand children per year via adoption, and the major European
countries together take in a similar number. The size of the existing pool of
children adopted across borders is indicated by a recent change in citizenship
law that naturalized 75,000 children resident in the United States (Schmitt
New York Times 2001). On the sending side, it is estimated that Korea exported
almost 100,000 children from the 1950s through the 1980s (Altstein and
Simon 1991). Since 1990, more than 25,000 children from Russia, Romania,
Bulgaria, and former Soviet republics have been adopted by American families
(Judge 1999).

Formal programs of intercountry adoption began after the Second World
War, with the dual rationale of humanitarian rescue of war orphans and patri-
lineal resettlement in the father’s state for children of returning soldiers. In the
United States, the Displaced Persons Act of 1948 admitted ten thousand war
orphans of specified nationalities (Bagley et al. 1993: 148). Since that time,
large-scale intercountry adoption has usually resulted from some combina-
tion of recent war, socioeconomic imbalance between sending and receiving
countries, and organizational linkages to facilitate the process (Altstein and
Simon 1991)—the same factors that produce labor migration and refugees.
Thus, postwar European orphans were quickly replaced by Korean children,
who were a majority source through the 1980s. The 1970s saw an increase in
Latin American adoptions along with political conflict in that region, while in
the 1990s large-scale post-Soviet and Chinese adoptions increased. Currently,
over half of U.S. “immigrant orphans” come from Asia—almost one third
from China alone.

Despite the image associated with the term orphan, the majority of interna-
tionally adopted children have at least one living parent—usually the mother,
who has generally abandoned or relinquished them under intense economic
and social pressure. Around two thirds of foreign adoptees are female, and
gender preferences in the sending country contribute heavily to adoptions
from many countries, especially China, Korea, and India. This reiterates the
patrimonial logic whereby females’ identity is mutable and their citizenship
correspondingly disposable. On the demand side, most U.S. and European
prospective parents exhibit a preference for female children, often expressing a
belief that girls are more adaptable to resettlement (Pahz 1988: 64).
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At the same time, liberal states’ changes in family patterns, globalization of
markets, and communication links have increased the general demand for and
feasibility of intercountry adoptions. Developed societies’ changes in markets
and mores have combined to produce an increased number of childless cou-
ples seeking adoption and a reduced pool of children available within those
countries. As citizens of developed countries increasingly delay childbearing
to an age of decreasing fertility, more couples are unable to become biological
parents, increasing the demand for adoption. Meanwhile, the domestic supply
of unwanted children is reduced by the increased availability of abortion
and alternatively increased support for unmarried mothers. Thus, the focus of
intercountry adoption has shifted somewhat “from parentless children to
childless couples” (Altstein and Simon 1991). International regimes and state
policies are thus pressed to also incorporate the rights and needs of adoptive
parents.

Today, intercultural adoption comprises around 15 percent of U.S. adop-
tions, but one quarter to one third of adoptions in European countries such as
Germany, Holland, and Sweden (Altstein and Simon 1991). Sweden has the
highest proportion of intercountry adoption, which involved 30,000 adoptees
from forty countries by 1990. Denmark, Norway, and Sweden have the highest
proportions, currently 1,500 to 2,000 children per year in Sweden (Jantera-
Jareborg 1990, 1994). People in the Netherlands have also adopted over
32,000 foreign children, and over half of Dutch adoptions are international
(Hoksbergen and Bunjes 1986). “Foreign” adoptions in Germany include the
abandoned German-born children of noncitizen guest workers (Baer 1986).

Objections to intercountry adoption range from the patrimonial to the
universalist, and speak to the interests of each participant in the “adoption tri-
angle”: birth parents, adoptive parents, and children. First, some contend that
displacement and adjustment ultimately harm the children. Since numerous
studies seem to refute this charge at the individual level (Simon and Altstein
2000; Bagley et al. 1993), this argument shifts to a collective identity claim—or
at best a psychologically latent child’s right to racial identity. A related concern
is whether adopted children from a racial group stigmatized in the host
society, no matter how well cared for and secure in the adoptive family, will
become second-class citizens as adults. Arguing against this identity-based
blocking of transracial adoption in the United States, two social welfare pro-
fessionals who have documented positive placement outcomes for the children
contend that it violates children’s “rights as citizens as called for in the 14th
Amendment to the U.S. Constitution” (the rights to equal protection and
equal opportunity for placement in a family) (Simon and Altstein 2000:
144–45, 150).3

A second set of arguments focuses on the sending states. Image-conscious
states see the export of dependents as a mark of failure, and countries decry
the loss of future productive citizens. A Thai social service official explains that
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“[h]anding Thai children over for adoption by foreigners is seen by policy-
makers as a loss of dignity and a waste of human resources” (Dharmaruksa
1986: 128). It was also on this basis that Nigerian officials following the Biafran
war refused to release an estimated ten thousand war orphans, insisting on
resettling them within the nation (Bagley et al. 1993: 180).

At the same time, some children’s rights advocates claim that intercountry
adoption allows sending states to evade their social obligations to children by
exporting the unwanted. Instead, they argue, the resources devoted to adop-
tion should be invested in local development to serve the best interests of all of
the society’s children. For example, in Belarus adoptions rose 160 percent over
a decade of economic crisis—but the proportion of children under three liv-
ing in orphanages rose 170 percent (United Nations Children’s Fund 2001).
Critics reply that absent structural leverage and resources for improving chil-
dren’s welfare, in the short and medium term restricting adoptions simply
condemns hundreds of thousands of children to abysmal conditions and even
death in domestic institutions (Human Rights Watch/Asia 1996).

Finally, critics from all camps condemn the numerous cases of trafficking
of children and coercion of birth parents (Bagley et al. 1993: 172–73). In its
milder form, trafficking may refer simply to inadequately supervised and
financially tainted adoptions—which are problematic and often exploitative
of birth parents, but do not necessarily harm the child. A less recognized prob-
lem is that the growth of transnational adoption has also fueled the growth
of an unsavory element of global civil society: adoption profiteers, including
unethical overseas attorneys who exploit their access to state policy to coerce
birth parents, extort adoptive parents, and endanger children through hasty or
inappropriate adoptions (Pahz 1988: ch. 3). One response to this phenomenon
simply seeks greater regulation and control of international adoption along
with other global flows. For example, some sending countries and several
states within the United States now prohibit private transnational adoption, in
order to ensure government supervision. And U.S.-based adoption agencies
have formed councils for self-regulation, such as the International Concerns
Committee for Children (Pahz 1988: 17). But a stronger version asserts that
the intercountry adoption process is inherently and irremediably exploitative
as soon as children are assigned exchange value.

In addition, in rare but horrifying cases, children released for adoption have
been illicitly trafficked for commercial or sexual exploitation. For example, a
2002 raid in Pakistan uncovered eleven infants held by a long-standing kid-
napping ring that included three Pakistani nurses and three Maltese traffickers
carrying passports and adoption papers to facilitate the children’s sale in Malta
(Bonner New York Times 2002).4 Trafficking of children is universally repudi-
ated, and stands on a par with other forms of international smuggling and
slavery: it is explicitly condemned in article 35 of the UN Convention on
the Rights of the Child, and a special resolution issued by the UN last year
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(see 54/263—Optional Protocols to the Convention on the Rights of the Child
on the Involvement of Children in Armed Conflict and on the Sale of Chil-
dren, Child Prostitution, and Child Pornography, esp. annex II).

In response to these issues, parallel to the children’s rights regime, an over-
lapping international regime for intercountry adoption has developed, with
universal, regional, and bilateral components. At the global level, general
human rights treaties, the UN Convention on the Rights of the Child, and the
Hague Convention on Protection of Children and Co-operation in Respect of
Intercountry Adoption address the rights and safeguards of children and par-
ents. The UN convention asserts the best interests of the child and respect for
the child’s opinion, but also specifies that children have the right to “be cared
for by his or her own parents . . . as far as possible,” and the right to protection
from unjustified separation from parents (Lucker-Babel 1991). The Conven-
tion on the Rights of the Child clearly specifies that intercountry adoption
should be a subsidiary option only when the child can not be cared for in the
country of origin (article 21[b]). In such cases, the 1993 Hague convention
mandates that signatories establish a responsible central authority within each
state to monitor, adjudicate, and administer intercountry adoption. It does
not definitively establish jurisdiction (“choice of law”), but in aspiration to
universality admitted thirty nonmember states with full voting rights to the
drafting convention—largely states of origin for adopted children. The key
innovation of the convention is to raise the standard for transnational transla-
tion of consent: more limited parental consent in the country of origin for a
“simple adoption” cannot be translated in the receiving country into a “full
adoption” breaking all legal ties with the biological parent(s).5 The Hague
convention also specifies that the mother must consent to adoption after the
birth, and encourages adoptive parents to personally transfer the child from
the country of origin (Jantera-Jareborg 1994). Earlier and less comprehensive
inter-American, European, and Nordic conventions on adoption facilitate
legal recognition of adoptions among countries with close historic ties. This is
all supplemented with bilateral agreements between countries with high flow
levels (such as Sweden and the Philippines, Sweden and Ecuador, the Nether-
lands and the Philippines, and Norway and the Philippines), which generally
reduce waiting periods, clarify jurisdiction, and sometimes guarantee repatria-
tion if the adoption is disqualified.

Transnational adoption depends on and stimulates the formation of global
civil society in several senses. Most directly, transnational adoption globalizes
families—the most private and local social unit. Transnational adoption also
often draws on previous patterns of travel, marriage, and migration across bor-
ders. And some adoptive families develop new relationships to the child’s
country of origin, including the growing tourist flow of “heritage tours” retrac-
ing the child’s roots (Zhao New York Times 2002). At the organizational level,
there are several types of distinctive transnational adoption NGOs. Historical
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humanitarian organizations, often based in relief efforts, promote the private
liberal interests of children and families, prominently Holt International in the
United States and Terre des Hommes in Europe. On the other hand, transna-
tional professional groups of social workers (such as International Social Ser-
vices) explicitly seek to regulate states, and are often delegated administrative
responsibility and granted policy influence.

How do individual states deal with this anomalous form of migration of
their most ambiguous citizens? Some sending states restrict, while others facil-
itate the export of “surplus” children; standards reflect the state’s strength,
history, and relationship with globalization.6 A few countries, which comprise
the major sources of adopted children, actively promote international adop-
tion as a solution to domestic crises and inadequate domestic institutions.
Most of the Asian countries do not require that the adoption take place in the
sending state, in contrast to most of Latin America and eastern Europe.

In 1961, Korea passed the Extraordinary Adoption Law, which encourages
international adoption, citing a low domestic social welfare budget due to
the expenses of protracted military confrontation with North Korea. Despite
some bilateral modifications during the 1970s, and an attempt to generally
decrease adoptions along with development, Korean policy and intermediary
organizations remain committed to intercountry adoption. Korea’s adoption
program sends internationally placed children books and cultural materials
on their country of origin, and will subsequently help adopted adults to locate
and visit their biological parents (Tahk 1986).

Similarly, China has generally welcomed international adoption as a source
of relief for its overflowing orphanages. In that country, the economic pres-
sures of poverty and globalization combine with a uniquely draconian popu-
lation policy to produce a significant “surplus” of children without families.
Accordingly, China set up a special intercountry adoption office in 1992
(Bagley et al. 1993: 190). While birth parents are not subject to direct coercion,
their choice to relinquish a (usually female) child for adoption is severely
circumscribed by globalizing economic pressures and their state’s denial of
reproductive rights, combined with patrimonial preferences for male lineage.
Even in a nominally socialist state, children are commodified—China receives
an average of $15,000 per adoption (Simon and Altstein 2000). Meanwhile,
adoptive parents seek to secure their right to form a family. Thus, lesbian and
gay couples effectively excluded from adoption in the United States have
sought adoptions in China, which permits singles to adopt.7

For reasons similar to those of China, in the early 1990s Romania housed vast
numbers of orphans who were initially released wholesale for adoption. But fol-
lowing adoption abuses, adjustment difficulties, and national embarrassment,
Romania temporarily instituted a ban on international adoptions. Shortly there-
after, Romania created a state committee to redesign the adoption process—
with a prominent U.S. consultant (Simon and Altstein 2000: 17). In Latin
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America, due to internal political conflict Colombia has sent large numbers
abroad relative to its level of development. But because of trafficking problems,
during the mid-1980s Colombia banned private adoption and now requires that
all adoptions be regulated through a government agency (Pahz 1988). Guate-
mala, one of the countries most negatively influenced by economic globaliza-
tion, is currently the leading Latin American source for intercountry adoption.

It is also interesting to note that several countries that generate large num-
bers of abandoned children possess the requisite linkages but choose to drasti-
cally limit international adoption. Thailand sets a modest quota, permitting
only a few hundred adoptions a year. After a series of scandals in the 1970s,
Thailand reorganized its adoption process and transferred passport control to
the Ministry of Foreign Affairs and Interior (Dharmaruksa 1986). It is sug-
gested that one factor in this difference is the greater potential value of girls as
continuing income earners in the Thai family, compared to in Thailand’s more
Confucian neighbors. With similar patrimonial rationale, Indonesia requires
foreigners to live and work in Indonesia for three years to qualify as prospec-
tive parents (Indonesian National Council on Social Welfare 1986).

On the other side of the equation, receiving states differ in whether they
treat international adoption as primarily an immigration or a private family
matter. Do they grant automatic citizenship or require separate screening?
Is the state’s policy influenced by international standards? What is the role of
private adoption and intermediary organizations? While the common law
countries are generally liberal in their recognition of foreign adoptions, the
continental tradition tends to require second adoption regardless of immigra-
tion requirements.

Since the United States is the destination for at least half of the world’s
international adoptions, U.S. policy is especially significant. U.S. policy is
among the most restrictive and immigration oriented, but adoption is never-
theless the loosest area of U.S. immigration law. U.S. law requires that inter-
national adoptions meet three sets of standards: for the sending country, for
the INS, and for the U.S. state in which the adoptive parents reside. Usually
the INS requirements exceed those of the other parties, since the INS in these
cases is mandated to investigate both the child’s immigration eligibility and
the adoptive parents’ qualifications. As the INS reminds prospective parents,
“adoption of a foreign-born child does not guarantee the child’s eligibility
to immigrate to the U.S.” (US DOJ, M-249). Only U.S. citizens—not legal
aliens—may file for a foreign adoption, which is technically known as a “peti-
tion to classify an orphan as an immediate relative.” In addition to miscella-
neous paperwork and fees, the parents must provide the INS with fingerprints
for a background check, certification of marital status, proof that they have
personally examined the child and satisfied the requirements of the sending
country, and a “home study” documenting their domestic and psychological
suitability for parenthood conducted by a licensed agency.8 Regarding the
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child, they must show that the child is less than sixteen-years-old, free of spec-
ified communicable diseases, and meets the legal definition of an “orphan”: a
child whose parents are dead, have disappeared, or have relinquished the child
in writing for emigration and adoption because “the sole parent cannot pro-
vide basic needs by local standards” (US DOJ, M-249).

However, popular pressure and sympathetic legislators (including several
adoptive parents) have recently passed two key reforms that ease and coordi-
nate the implementation of these requirements: the Inter-country Adoption
Act of 2000 and the Child Citizenship Act of 2000. Under the Child Citizenship
Act of 2000, adopted children now receive citizenship automatically rather than
facing an additional set of applications and screening to naturalize the immi-
gration visas formerly issued upon adoption. At the same time that U.S. policy
has eased adoption flows and facilitated U.S. parents’ rights, it has also strength-
ened the children’s rights side of the liberal agenda through increased vigilance
of suspected trafficking. Eight American couples were denied visas to bring
home babies from Vietnam when their partner agency was investigated by the
INS, despite pleas from a U.S. senator (Gootman New York Times 2002). Simi-
larly, the U.S. embassy suspended all adoptions from Cambodia—which had
been supplying almost one hundred children each month to American families—
when it uncovered evidence of trafficking (Mydans New York Times 2001).

In general, the other major destinations treat adoption as a more private
issue, consult more with international counterparts, and incorporate the
child’s rights and interests more systematically. In 1973, Sweden established
a National Board for Inter-country Adoption, composed of political party rep-
resentatives and experts, which certifies domestic and international counter-
part adoption organizations (Andersson 1986). A 1979 adoption act restricted
and regulated private international adoption in Sweden. Since 1988, the
Swedish government has compensated adoptive parents for half the cost of
international adoptions. However, Swedish courts have been presented with a
series of cases in which adoption of adolescents and adults appeared to cir-
cumvent immigration regulations—these adoptions were generally rejected
on that basis (Jantera-Jareborg 1990). Denmark requires dual adoption under
Danish and sending-country law, but also permits the maintenance of dual
nationality by the adopted child (Melchior 1986). In the Netherlands, a child-
oriented foreign adoption policy privileges the child’s interests over those of
the (Dutch citizen) adoptive parents, encourages Dutch adoption agencies to
work closely with sending-country counterparts, and expects adoptive parents
to engage in “project help” activities for their children’s country of origin
(Hoksbergen 1991). Intercountry adoption stimulated the formulation of a
national adoption policy in Australia, which had formerly relegated family law
to state governments on the U.S. model (Charlesworth 1993).

Finally, patrimony exerts a greater influence on both sending and receiving
countries with conflicted religious identities. On the host side, Israel’s state
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monopoly on domestic adoption and lack of international regulation has
shifted demand overseas, resulting in a high proportion of intercountry adop-
tions without a clear institutional structure to process it. Thus, children
brought privately on foreign passports readily receive Israeli identity cards—
but those cards carry a special notation, and there is the additional element
that the children must be converted to Judaism to receive the full spectrum of
membership in Israeli society (Jaffe 1991). India, a prominent source country,
does not have any official adoption law, because Indian Muslims have blocked
such legislation. Instead, Indian institutions operate under a substitute regime
of “guardianship,” which is functionally equivalent but widely variable in its
application by local administrative units (Pandit 1993). India’s guardianship
laws apply only to Hindus, rendering Muslim children ineligible for the option
of international adoption, and the status of members of smaller religious
minorities is anomalous. In many sending countries, biological parents’ sole
specification regarding an adoptive placement is the religion in which the
child will be raised.

Intercountry adoption is a growing form of globalizing connection that
disrupts patrimonial citizenship and introduces a liberal logic of simultaneous
rights-based cosmopolitanism and commodification of private relationships.
Even within the universalist rights framework, membership in the form of
citizenship/nationality is necessary to secure access to rights. And children’s
rights are balanced against the sometimes conflicting rights of birth parents
and adoptive parents. Despite all of these conflicting interests, the children
involved generally improve their material, psychological, and even political
condition—but they are stripped without consent of membership in the
country of their birth.

Conclusion
Children are one of the largest and most vulnerable groups of second-class
citizens, across many types of social and political systems. One of the most
promising features of the emergence of international human rights is the po-
tential to extend legal personhood to such privatized, powerless, and socially
anomalous groups. However, the children’s rights regime is incompletely
developed and unevenly internalized within domestic state structures, and
thus proves inadequate to the demands of globalization.

Furthermore, the globalization of children’s lives is largely unacknowl-
edged and unregulated by either rights or citizenship. Children’s status and
membership are still largely subsumed under patrimony, which treats children
as embodiments of the identity of their family, ethnicity, or state. Meanwhile,
children’s migration increasingly reflects commodification, which positions
children as a uniquely vulnerable sector of the labor force. While liberal states
strive to regulate the worst abuses of “displaced dependents,” there is no
comprehensive recognition of children’s rights as individuals or potential
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independent membership. Even refugee children do not always receive the
legal personhood to which they are entitled by international law, although
the small subset of unaccompanied minors who are victims of trafficking
or severe civil conflict are increasingly recognized by the liberal developed
countries.

Transnational adoption, the smallest and most specialized flow of children
across borders, is also the only area that systematically transfers membership
and considers rights. Rooted in the patrimonial assignment of identity
through family, transnational adoption now reflects the competing logics of
globalization. Surplus children are produced by developing nations, while
developed countries increasingly import all forms of reproduction. But in
response to this commodification and transnationalization of the private
realm, a strong sector of transnational civil society has developed to assert the
rights of women, children, and migrants. Thus, evolving state policies and
international agreements seek to realize an uneasy blend of collective cultural
rights, individual “best interests of the child,” and rights of the (birth and
adoptive) family vis-à-vis the state. While states continue to exercise immigra-
tion vigilance over adoption flows, receiving states in this area are unusually
responsive to private and transnational concerns, and do not systematically
limit or generally disqualify intercountry adoptions. Furthermore, foreign
adopted children imported into families of citizens ultimately receive full citi-
zenship, in contrast to the many potential barriers faced by native-born chil-
dren whose biological families are ethnically distinct, of mixed nationalities,
unwed, or displaced.

The contradictions of children’s citizenship show the need to rethink a
number of assumptions concerning globalization and rights. First, people out
of place are vulnerable not just outside of national borders, but outside of the
social borders of their assigned family membership. Second, even the most
cosmopolitan system of rights cannot yet protect people who are truly inca-
pable of representing themselves. As in other cases of the citizenship gap, states
are challenged to simultaneously extend greater membership to children cur-
rently excluded and to incorporate the full range of international rights of
children and migrants within the citizenship package available to all. All of this
means that children must move from a special privatized status to some form
of civic personhood. The emerging global order must answer the claims of
2 billion children—to be treated as persons in policy and practice.

Notes
1. The United States shows an early liberal pattern, as patriarchal doctrines in family law were

first challenged in the 1830s by the emergence of the doctrine of “best interests of the child”
(Grossberg 1985).

2. A phenomenon that reveals the same logic of selective citizenship and migration rights
based on an embedded domestic division of labor is the creation of special visas for foreign
domestic workers to accompany diplomatic families to the United States. In the past ten
years, over 35,000 such visas have been issued (Greenhouse New York Times 2001). Human
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rights organizations link this second-class “private” citizenship with widespread exploita-
tion and abuse (Human Rights Watch 2001).

3. There is a long-standing and controversial history of intercultural adoption following war
or conquest. The sending culture framed these adoptions in patrimonial terms as an appro-
priation and loss of identity, while the dominant society depicted it in universalist liberal
terms as both economically rational and in the “best interests of the child” to assimilate to
the dominant culture. The history of adoption by dominant cultures has led to criticism
of interracial adoptions by minority groups in the liberal states, which has sometimes
extended to transnational intercultural adoptions. In the strongest case, the Indian Child
Welfare Act of 1978 grants tribes “sovereignty” over children born on the reservation, and
explicitly cites the rights of the tribe to preserve its identity through its children (Altstein
and Simon 2000: 28). Similarly, at the international level most African states have taken the
patrimonial position—perhaps recalling the appropriation of the slave trade—leading
many African countries to ban international adoption despite large numbers of available
children and a dearth of domestic placements and institutions.

4. The fear of loss of children may help to explain the persistent but unsubstantiated rumors
in Latin America that adopted children have been secretly kidnapped for organ transplants
(Pahz 1988: 16; Scheper-Hughes 1998). While illicit international traffic in organ trans-
plants has developed, it overwhelmingly involves adults who could not medically benefit
from children’s organs. Although isolated cases of illicit local medical experimentation on
street children have been documented in Latin America, to date there is no evidence of
transnational trafficking of children to the United States for medical purposes.

5. Comparative and international law distinguishes between two forms of adoption. A “sim-
ple” adoption transfers guardianship to adoptive parents without severing the legal rela-
tionship to the biological family. By contrast, a “full” adoption completely transforms the
child’s legal identity to the natural child of the adoptive parents and extinguishes all claims
to or from the birth parents.

6. General characteristics of the legal institution that differ among states are whether adop-
tion requires a court order or a simple contract, whether it cuts off the relationship to
the biological family (“full adoption”), whether adoption gives the child full equal status
vis-à-vis the adoptive parents, and whether adoption is revocable. While most states are
moving toward court-ordered, full, equal-status, irrevocable adoption, there are significant
exceptions, such as Brazil’s prohibition of full adoption to foreigners (Loon 1992: 138–39).

7. On the other hand, this particular phenomenon illustrates the potential for new forms of
projection of collective identity at the expense of children’s rights. In a relatively benign but
still disturbing way, some lesbian adoptive parents preferentially seek female children from
China’s “surplus,” as females are apparently harder to produce via artificial insemination
(Rich 2000).

8. It is interesting to contemplate how many domestic biological parents could satisfy these
criteria—and whether they should have to.
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10
Citizenship and Globalism

Markets, Empire, and Terrorism

RICHARD FALK

The essential argument of this chapter is that the rise of transnational economic
forces during the 1990s exerted a major influence on the understanding and
practice of citizenship that marks itself off from the preceding period of sta-
tism, as well as the emergent subsequent period of global warfare directed at
overcoming the challenges of megaterrorism traumatically posed on September
11, 2001. In the pre-1990s period the Westphalian model of world order based
on a society of states prevailed to such an extent as to associate citizenship, as a
meaningful dimension of political participation, quite totalistically with full
membership in a particular sovereign state (Bull 1977; Jackson 2000). The
state, with the reinforcing support of international law, deliberately subordi-
nated the idea and practice of nationality to statehood, thereby attempting
to coopt divergent nationalist loyalties of its inhabitants. This effort was not
consistently successful. As a result, periodic attempts were made by dissatisfied
minorities to reconfigure the boundaries of states or to establish zones of
autonomy within existing boundaries. The rise of “nationalism” as the basis
for community was itself a major dimension of the secularizing process that
accompanied the rise of statism from the seventeenth century onward, and
was complementary to the determined effort to exclude religious influence
from the public sphere of governance. But it was always an ambiguous reality,
conflating juridical ideas of membership and affiliation with a more sponta-
neous politics associated with identity and desire.

But there were all along important sources of popular resistance to this
dominant statist trend arising from marginalized and dissatisfied ethnic iden-
tities and as a result of antisecular refusals to supersede religious solidarity or
to accept a rigid separation of church from state. Captive “nations” remained
trapped within state boundaries, giving rise to autonomy and secessionist
movements designed to achieve a maximal overlap of personal and group
solidarity, nations, and states in fully legitimate political units, what were
sometimes privileged as “natural political communities.” Also, especially dur-
ing the colonial period, citizens of colonial powers were given varying degrees
of extraterritorial exemption from and protection of their special status when

177

13487C10.pgs  12/15/03  11:59 AM  Page 177



physically present in various non-Western countries, an invidious departure
from territorial law that inculcated relations of superiority and inferiority,
leading the supposedly inferior over time to resist and revolt. Despite these
qualifications, the core reality of citizenship in the modern era could be accurately
related to the territorial domain of the sovereign state. To be sure, there were all
along idiosyncratic and visionary claims of “global citizenship,” particularly in
the aftermath of the two twentieth-century world wars, but these were usually
animated by antiwar fervor and associated with isolated yearnings of individuals
for world government, world peace, and affirmations of human solidarity. These
globalizing perspectives never acquired grassroots backing, remaining so mar-
ginal in their political relevance as to be treated as sentimental anomalies of an
overwhelmingly statist reality, and of no conceptual or political importance.
Exemplary individuals seemingly dedicating their lives and energies to humanity,
such as Albert Schweitzer and Dag Hammarskjöld, were often identified as
“citizens of the world” or “world citizens,” giving a certain weight to this idealist
image of an essentially unified human species (Little 2001: 3–38).

The secularization of politics was also generally descriptive of an evolving
reality in the West, although from time to time the prevailing religious identity
intruded on the affairs of state in ways that were contested by the mainstream
tradition. This religious undercurrent that persisted in the face of ascendant
secularism was in many respects a tension that could be contrasted with that of
ethnic and nationalist resistance, as it tended to derive from those who were
advantaged with the established order, and resented the self-restraints implied
by the commitment to the body politic as a whole to keep the state free from
religious taint. This bargain or implicit contract relating to citizenship meant
that in exchange for subordinating particular identities and accepting the
state as internally sovereign the society as a whole would benefit from law
and order, from larger markets, and from protection against external enemies.

What the 1990s brought to the fore was the erosion of the modern preva-
lence of statism, the rise of regionalism and globalism as a restructuring of the
reigning political imagination, and the prominence of such nonstate actors
as global corporations and banks, as well as an array of transnational civic
associations. At work was a cumulative process that was gradually giving
shape to a post-Westphalian process most commonly labeled “globalization”
(Falk 1999a, 2000a). Two principal tendencies began to reshape our under-
standing of citizenship in this period: first, a multilayered and flexible sense of
secondary membership and participation in nonstate political and economic
communities of varying scope; second, a vague but significant association of
citizenship and loyalty with entities lacking territorial boundaries and not
qualifying for membership in standard international institutions, most notably
the United Nations.1 An important part of this reconfiguring of identity and
participation can be associated, especially in retrospect, with the declining
prospect of international warfare following the collapse of the Soviet Union
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and the accompanying disappearance of socialism as a challenge to capitalism.
The security functions of the state, so linked to its military capabilities to de-
fend borders against intruders, were beginning to wither away, increasingly
being seen as either unnecessary or useless. One result was to weaken the
formal sort of nationalism juridically managed by the state, and the rise of a
variety of ethnic and religious nationalisms that challenged from within the
modern secular state, intensifying state-shattering claims of self-determination
in many parts of the world. Of course, in the main, the state maintained its
centrality in political life for most peoples in the world, including a military
role seen as necessary for the security of territorial inhabitants.

And until the 1990s the state succeeded in defining the right of self-
determination so that it could only be legally implemented in ways that did
not result in the dismemberment of existing states. After the Cold War, the
breakup of the Soviet Union, and, more so, the fragmentation of Yugoslavia
into its constituent republics with the backing of much of the international
community, introduced a measure of uncertainty as to the scope of the right of
self-determination, thereby shifting some of the legal and moral ground from
under the sovereign state (Falk 1997). Along these lines, as well, was the rise
in the 1990s of the idea that international society had some responsibility for
intervening to prevent severe abuses of human rights, and that under such
conditions normal deference to territorial sovereignty would be suspended.
The Kosovo war of 1999, operating under the dubious regional auspices of
NATO, became the exceedingly controversial test case for so-called humani-
tarian intervention. In essence, the rise of human rights, the growth of external
procedures for accountability and enforcement, further challenged the idea of
territorial supremacy. This idea had been the crucial feature in the formulation
of the sovereignty-oriented conception of citizenship that had dominated the
doctrines and practices of citizenship during the modern era. This cumulative
subversion of the foundations of statism also gave rise to a renewed interest in
civilizational identities, reflected in the global resonance accorded Samuel
Huntington’s notorious thesis about “the clash of civilizations” (Huntington
1996). Beyond the hype, what was at stake was the realization that the state was
being displaced from above by market forces and technological innovation,
from below by a resurgence of traditional religious and cultural identities, and
from without by a more aggressive approach to the implementation of in-
ternational human rights standards. Even the computer played a role in this
process, creating “virtual communities” exhibiting a contemptuous disregard
for international boundaries and governmental institutions. Internet addicts
began to refer themselves as “netizens,” and professed their confidence in “self-
organizing systems” and a libertarian ethos that had little need and a minimal
desire for governmental institutions. These ideas, so prevalent in the dot.com
world that was so ascendant in the 1990s, meshed perfectly with the neoliberal
sentiments that were dominating global economic policy, and emphasized
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trust in the market to allocate resources in a far more socially beneficial manner
than could be achieved by activist governments.

It was in this atmosphere of the 1990s that the state, struggling to retain its
authority and legitimacy, generated more and more support for ambitious
normative (law and morality) projects that did not call for increased spending
on the discredited welfare sector. The state was seeking to recast itself, espe-
cially in light of criticisms of its top-heavy bureaucracy and heartless passivity
in the face of market priorities, as a different kind of ethical actor, less pre-
occupied with the well-being of its own citizens and more concerned with
its international role and reputation. Expanding political space existed for
humanitarian diplomacy of various sorts that responded to the sufferings of
vulnerable peoples, support was given for strengthening the human rights
regime of the UN and in relation to foreign policy, past and current political
leaders were being formally charged with crimes against humanity and severe
abuses of their own citizens and were being held individually accountable, and
suddenly historical grievances of long ago associated with the Holocaust, slavery,
the dispossession of indigenous peoples, and other suppressed causes were
gaining a hearing and were being assuaged by a variety of symbolic and sub-
stantive gestures of accommodation (Barkun 2000; Falk 2000b).

These moves were a consequence of unprecedented degrees of cooperation
between moderate governments and a coalition of civil society actors, culmi-
nating in the treaty establishing the International Criminal Court that came
into being in July 2002, giving a certain rudimentary institutional reality to the
visionary idea that the rule of law did not stop at the borders of sovereign
states. Such an evolution was difficult to assess in relation to citizenship,
although it was clearly contributing to a sense that meaningful participation in
political life, whether measured by rights, claims, entitlements, or responsibilities,
was undergoing a profound set of changes that were building the foundations,
at least, for the construction of an eventual global polity. These changes related
particularly to the loosening of state-society bonds, and an increasingly plural
sense of political community. It is this series of developments, promising yet
preliminary and admittedly beset by uncertainties and contradictions, that
has screeched to a halt, at least temporarily, as a result of September 11 and its
aftermath.

What September 11 revealed, first of all, was the grim underside of glob-
alization, including the moral and legal pretensions of this dominant strand
of a post-Westphalian world order. By exposing the acute vulnerability of
the most powerful and complex modern state to the extremist hostility of its
Islamic opponents, a dynamic of action and reaction was unleashed with a
wide range of divergent consequences the outcome of which remains to be
determined at this point. In an important respect, the attacks reveal a continuity
with the 1990s, exhibiting, in a shocking set of acts, the potency of nonterrito-
rial, multistate networking and the functional necessity of global reach as the
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precondition for societal security (Castels 1996–98). Indeed, the al Qaeda
network was also a post-Westphalian phenomenon in the primary sense that
its struggle and Osama bin Laden’s vision did not center on the seizure or
reform of state power or a territorial base of operations, but seemed instead
resolved to launch an intercivilizational war. The overarching stated political
goal was to reconstitute the historic caliphate, abolished with the fall of the
Ottoman Empire after the First World War, so that it could again over time
unify the Islamic world, thereby overcoming the political and cultural frag-
mentation associated with the imposed Westphalian order, which was deeply
criticized as a European invention and imposition incompatible with Islamic
values of a single overarching human reality. The modernist ideas of national-
ism, patriotism, and secular political life were all treated as decadent from the
perspective of bin Laden, thereby explaining the sense of decline and the ex-
perience of humiliation in the Arab world of Islam. Al Qaeda’s immediate goal
was to resist Western, especially American, presence in the holy lands of Islam.

The American response was the mirror image in some respects, the exact
opposite in others: in waging war against terrorism in general, the United
States seemed to embark on a war without any clear lines of spatial or tempo-
ral demarcation, the battlefield could be anywhere, a global reach was claimed,
and there was no prospect that an ending could be established with confidence
(Ali 2002; Vidal 2002). Such a campaign was launched with an invitation
issued to all foreign governments by the White House to participate in the
antiterrorist coalition and a warning that a failure to do so would identify a
government as part of the terrorist threat, and hence an enemy. This ultimatum
was then extended to the American-led struggle against “rogue states” relabeled
“the axis of evil.” The relevant point is that the U.S. response was of a scope
and intensity that ignored the sovereign rights of other states and refused to be
bound by the contemporary restraints of international law governing recourse
to force or the antiwar framework and procedures of the United Nations Charter.
Given the exigencies of the situation in the immediate aftermath of the al
Qaeda attacks, including the prospect of further attacks and the inability to
be secure in a defensive mode against such suicidal extremism, there was a
strong case for adapting the Westphalian template to the distinctive challenge
of megaterrorism.2

Simultaneously, and with opposite effects, September 11 revived the se-
curity role and territoriality of the sovereign state in a dramatic form, at least
for the United States, the current hegemon. And with that revival came one of
statist American patriotism and nationalism in a variant more intense than
anything previously experienced in this country. For this most powerful of
states, citizenship suddenly reverted to waving the American flag, entrusting
the government with dangerously expanded police powers and implicit
authority to undertake warfare anywhere on the planet in secret and without the
meaningful participation of the U.S. Congress. These dramatic developments
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had the effect of suddenly reversing the precepts of economic globalization by
endowing the state with an activist and predominant global regulatory role
that abruptly subordinated market considerations. Of course, it was not a
Westphalian society of states that was being reconstituted in this setting, but
an inchoate American informal empire that created a spectrum of responses
elsewhere, ranging from willing subjugation to worried defiance.3 What seems
evident is that the patterns of citizenship in such a world beset by disruptive
and confusing tensions are in the process of undergoing fundamental change,
which will lead to a dynamic of growing differentiation for the next several
decades. The regionalization of political community around normative ideas
in Europe contrasts with the reinscription of imperial nationalism as the basis
of political community and identity in the United States (Kagan 2002). Trends
in other regions exhibit other features combining statist ideas with those of
a less territorially specific character. There is also an important Asian anti-
interventionist trend that emphasizes the inalienability of sovereign rights in a
postcolonial setting.

This leads overall to two questions that underlie the discussion that follows:
How does the switch from economic to military empire building by the United
States bear on these diverse citizenship trends? What types of resistance to
such a prospect are likely to take hold around the world, with what impacts on
traditional and postmodern forms of citizenship?

Tensions of the Times
John Walker Lindh, the so-called American Taliban, exemplifies the deeper
tensions of identity and obligation in a globalizing world. To the extent that
the world is borderless, an altered sense of citizenship would be coming into
being in such a manner as to take account of the complex multiple layering
that individuals experience with increasing intensity. But to the extent that the
security imperatives following September 11 achieve priority, the flattening of
identity and obligation results from the imposition of nationalist criteria.
Lindh is caught in the middle of this fire storm, apparently following his
religious conscience where it would lead without regard to conventional
boundaries, including nationalist affiliations, yet made criminally accountable
by the application of territorially based criminal law, and in the spirit of vin-
dicative patriotism. The fact that Lindh eventually pleaded guilty to some of
the charges brought against him so as to avoid the likelihood of receiving a life
sentence at trial does not change the realization that he found himself trapped
between conflicting conceptions of primary identity and membership that are
illustrative of a far more general cosmodrama pitting territorial affiliations
against those of a nonterritorial or transterritorial character.

From another perspective, Osama bin Laden’s worldview involves an un-
compromising rejection of a world order based on sovereign states, and a
demonic capability to pose a formidable threat to the life and liberty of his
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statist enemies. Bin Laden believes that Mohammed intended a unified Islamic
umma, that the fragmentation of this community in the form of distinct
sovereign states is itself a Western invention and intervention that by its
very nature produces corruption and decadence. This negativity is decisively
revealed by allowing the non-Islamic West to gain footholds close to the most
sacred of Islamic sites on the Arabian Peninsula. It was the deployment of
American troops in Saudi Arabia near Mecca and Medina in the setting of the
Gulf War in the early 1990s that evidently represented the breaking point for
bin Laden. So conceived, such an Islamicized individual has far-reaching
duties to Islam, but not to the state of residence or citizenship. This rejection
of a nationalist approach to membership in a community, and indirectly to
citizenship, also represents a flattening of identity and obligation, but in the
direction of religious and civilizational identity, and away from territorially
based identity.

Such generalizations seem to pertain with particular force to the circum-
stances and ambitions of the United States, the target of the September 11 attacks,
and the epicenter of globalization, and in an opposite manner to the followers
of its hidden adversary. There is an irony manifest here that would be comic if
its impact did not seem so tragic: the state most associated with dominating
the policy agenda of globalization retreats to an apparent posture of ultra-
nationalism, while its ultratraditionalist enemy carries into the lifeworld one
vision of a clash of civilizations. Much of the rest of the world is caught in the
middle, a zone of increasing danger and concern, and seeming impotence.

But there are further complicating factors. Even before September 11, the
Bush administration was doing its best to move away from internationalizing
effects of globalization. It was extremely busy repudiating multilateral treaties
that were important pillars of international cooperation, making the antiglob-
alization point that it did not need or want the binding ties of multilateralism.
Particularly significant, it was going ahead with the militarization of space
(defensively and offensively) in defiance of the views of its closest allies. In the
aftermath of September 11 these attitudes have persisted, even intensified. The
overall situation has become confused by the seemingly inconsistent American
demand that others cooperate in the global war against terrorism, and indi-
rectly by the Enron scandal that makes a mockery of neoliberal claims that
corporate globalization is best guided by the self-regulating forces of market
capitalism. There is increasing reason to believe that the undisclosed priority
of the Bush presidency is to establish the first truly global empire in history,
and that it is to be governed from Washington (Lemann 2002). Arguably, prior
to Bush there existed a strong imperial element in the American global role
associated with presiding over a capital-driven dynamic of globalization
(Hardt and Negri 2000). This imperial alternative to a deterritorialized eco-
nomic globalization raised two linked concerns relating to the future of citi-
zenship, globally conceived: How does the switch from economic to military
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empire building by the United States bear on global citizenship trends? What
types of resistance to such a prospect are likely to take hold around the world,
with what impact on traditional forms of citizenship?

On the one side, there is the revival of American nationalism associated with
the anger and sense of continuing vulnerability associated with September 11
(Falk 2002). On the other side, there is the latent concern elsewhere about
neutralizing some of the unilateralist and empire-building tendencies of this
new American world crusade directed at terrorist networks. It is important to
take account of the degree to which this “new war” pits the most globalized
state against a nonterritorial network allegedly “present” in more than sixty
states, including quite likely United States itself. In this latter sense there is a
convergence of globalizations, the global empire versus the global network.4

The American turn toward unilateralism and empire may thus be paradoxically
interpreted as the state fighting for its life, the last stand of modernity so to
speak, with the state fighting to save its soul (that is, the struggle to retain the
primary allegiance of its citizenry). If this line of analysis has any purchase on
reality, then the disposition of the Lindh case is of major symbolic importance,
a collective reaffirmation of nationalist patriotism achieved by ritual sacrifice
of a secular apostate, as performed by a compliant criminal justice system that
is itself led by a born-again patriot.

There is one further preliminary observation relating to the modalities of re-
sistance as bearing on the nature of citizenship. The most disturbing metaphor
is that of the most severe cycle of violence unleashed against the Palestinians
during Sharon’s tenure as leader of Israel. Along this axis of speculation, if
America persists on its present course, it will be confronted by the equivalent of
“suicide bombers” around the world, resisting as the alternative to surrender
and subjugation. The more hopeful alternative is the strengthening of regional
tendencies as defensive shields, bypassing the state as the custodian of security,
and building up a post-Westphalian hierarchy of overlapping political identities.
An intermediate prospect is a regression from globalization to a new phase of
“old geopolitics,” the American imperial quest generating defensive alliances
that seek to reestablish some sort of balance of power, which in the nuclear age
would imply the deterrence of the United States. The peculiar feature of the
period since 1990 is that the United States is essentially undeterred even with
respect to nuclear weaponry, a condition that has not existed since the closing
days of the Second World War, when atomic bombs were used in a context where
no threat of retaliation existed (what I have elsewhere termed “the Hiroshima
temptation”; Falk and Krieger 2002).

What this new global setting suggests is a highly dialectical dynamic bearing
on citizenship. The leader of globalization insisting on chauvinistic patriotism,
while much of the rest of the world is struggling either with the ordeals of state-
lessness (consider the entrapped nations: Kurds, Tibetans, Chechens, indige-
nous peoples, and many, many others), seeking to find regional or civilizational
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alternatives to statism, or relying on defensive statism to uphold its political
and cultural autonomy in the face of economic globalization and empire build-
ing. Global citizenship is for the moment, at least, eclipsed by these dramatic
developments spiraling out from September 11, but also representing trends
that preexisted the attacks.

Constructing Global Citizenship: The Unfinished Normative Revolution of the 1990s
With the ending of the Cold War and the collapse of the Soviet Union, several
international developments ensued, and others that had been previously back-
grounded by war/peace preoccupations, suddenly emerged into the sunlight of
global consciousness. The most prominent of these adjustments was the shift
in policy priorities of leading governments from security concerns to the chal-
lenges posed by the world economy. The controversial labeling of this dynamic
as “globalization” gave rise to a new phase of public debate, which pitted
the dominant ideas of neoliberalism (globalization from above) against the
perspectives of a range of critics (globalization from below; Falk 1999b). It
was against this background that a renewed interest in citizenship emerged,
especially to take account of the diminishing adequacy of relying on a purely
Westphalian account of political identity in the face of the growing role of
nonstate actors and the diminishing capacity of the territorial state to safe-
guard and promote human well-being, as well as to provide political identity.

Such a reconfiguring of citizenship had several distinct features reflecting
new patterns of thought, action, values, and sentiment that were achieving
prominence.“Global citizenship” could be conceived as either the sum of these
parts, or as those post-Westphalian identities that were global in scope or that
rested on an ethical or anthropological premise of human solidarity.

If the first approach to global citizenship is adopted, then two strands of re-
configuration need to be taken into consideration: the regional conferral of
European citizenship as performed by the Maastricht Treaty establishing the
European Union, and the more informal patterns of regional identification
that achieve a certain kind of de facto “citizenship” for sub-Saharan Africa, for
Asia, for the Arab world, and for Latin America. Closely related to this emerg-
ing regional citizenship, itself diverse in effect, are overlapping patterns of reli-
gious and civilization identity that both reinforce regionalism and extend it
geographically and conceptually. The formation by Osama bin Laden of an
Arab Brigade to join the Afghan resistance against the Soviet intervention dur-
ing the 1980s is emblematic, linking this religious/civilization sense of engage-
ment to the sort of security crisis that has been generated by September 11.

The second approach is what is more conventionally understood by the
rubric of “global citizenship.” It has several distinct orientations that need to
be separately analyzed to assess their wider implications. There is the “one
world” postulates of world federalists who seek to achieve by steps, or through
a leap in political consciousness, a centralized form of world order capped by
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“world government.” Such attitudes derive essentially from the belief that war
is intolerable, and that the global path to peace resembles the state path—that
is, through constitutionalism and governmental authority backed by police
capabilities. Such views have no political base, derive from a detached Enlight-
enment consciousness that privileges the rational mind, formulated almost
exclusively in the West, and are viewed with suspicion in non-Western coun-
tries as disguised empire building. A second dimension of global citizenship is
associated with the operatives of the world economy who view the world as
essentially a borderless market (Ohmae 1999). The role of states is to serve this
market, to take their instructions from financial markets and to accord defer-
ence to any consensus that derives from the World Economic Forum (Davos).
There is a cultural rootlessness that accompanies such “global citizenship,”
expressed by the empty homogeneity of international hotels, popular culture,
consumerism, franchise capitalism, airports, life style, and the universalizing
of the English language. It is not surprising that critics of globalization regard
such tendencies as extensions of American global ambitions rather than as
expressions of the existence of an authentic global community. The corporate
embrace of globalism should perhaps not even be associated with citizenship,
as it posits no accompanying global community, and hence contains no bonds
of solidarity with those who are weak and disadvantaged. At the same time,
those who operate in such settings see themselves as “global citizens,” at home
everywhere, but lacking any definitive address.

Closely related are the inhabitants of cyberspace who view the Internet as the
basis for a reconstituted world that relies on self-organizing systems, disavowing
regulative roles for governmental institutions on the grounds of both values
and efficiency. Their citizenship is articulated in terms of “netizenship” to set it
off from the bonds of commitment associated with a world of sovereign states.
Netizens have their libertarian community with its own protocols of freedom
and technological optimism.

Fortunately, there are more positive forms of global citizenship at the horizons
of change. The human rights and environmental movements gave rise to a va-
riety of social and activist orientations that associate identity with normative
commitments without territorial content more than with traditional approaches
to reform on a state or society basis (Keck and Sikkink 1998). In the first half of
the 1990s these global identities were impressively networked, especially in the
arenas provided by a series of UN conferences on global issues (environment,
human rights, population, social welfare, women), which also served to incu-
bate a nascent aspiration and demand for global democracy. There were many
initiatives in this direction that began to assume a more coherent formation in
the antiglobalization movement starting with the Seattle demonstrations
against the WTO at the end of 1999, culminating in the protests directed at the
Genoa meeting of the G-8 just a few months before September 11. At the same
time, there was a statist backlash that reacted against allowing these forces of
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global civil society to be provided with such potent arenas in the future, with
wide opportunities for media exposure and the opportunity to make manifest
the refusal of leading governments to respond to normative (moral and legal)
challenges of global scale. Such a backlash was intensified by the U.S. walkout
from the 2001 UN Conference on Racism held in Durban. From the perspective
of citizenship, these initiatives situated the activists in various zones related to
global civil society. The sense of participation and affiliation or membership is
quite complex, varying from issue to issue, and evolving over time, especially
in relation to the changing global setting. For the purposes of this chapter
these activists complement or supersede their Westphalian citizenship with
a new connectedness to global civil society (Colas 2002; Lipschutz 1992;
Anheier, Glasius, and Kaldor 2001). It is a politically engaged modality of
global citizenship that is oppositional in part, reformist in part, and visionary
in part. In the latter part of the 1990s these transnational energies were most
effectively expressed in collaboration with a coalition of governments dedi-
cated to shared treatymaking undertakings. The most notable successes of this
“new internationalism” were the Anti-Personnel Landmines Treaty and the
Rome Treaty on the Establishment of an International Criminal Court.

This orientation toward global citizenship was also exhibited in the one-time
Millennium Assembly of NGO representatives held in 2000 within the halls of
the United Nations. This was an initiative pushed with vigor by Kofi Annan,
the secretary general, despite considerable foot-dragging by Washington. As
might be expected, the participants were eager to extend their beachhead in the
UN system by institutionalizing their access in the spirit of global democracy.
While corporate actors have enjoyed some success in their efforts to gain a
legitimizing presence within the United Nations, civil society actors have been
rebuffed. In reaction, the antiglobalization movement has had increasing
success in establishing its own arenas, the most notable of which so far has
been the annual sessions of the World Social Forum meeting in Porto Allegre,
Brazil, dialectically modeled to imitate the structure and counter the influence
of the World Economic Forum. In further reaction, there is considerable advo-
cacy around the world in support of the creation of a Global Peoples Assembly
chosen by some sort of electoral process (Falk and Strauss 2001).

The general idea is to promote global or cosmopolitan democracy, building
on the European experience, especially the European Court of Human Rights
and the European Parliament (Archibugi and Held 1995). There is further
recent encouragement for such an undertaking arising from the resolve of the
African Union to adopt as a definite commitment the establishment of an
African parliamentary institution.

There are also present more visionary approaches to global citizenship that
draw on utopian and religious traditions. I have tried in the past to suggest
such a perspective on participation and membership through the terminology
of “citizen pilgrim.” The citizen pilgrim is embarked upon a long journey, that
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of the pilgrim, but with fulfillment to be achieved at some undesignated point
in the future. In this trope, the citizen pilgrim is a global citizen with a pre-
dominantly temporal identity that contrasts with that of the world federalist
who is a captive of spatial identity. The consciousness of the citizen pilgrim
is more closely aligned with that of the transnational activist who identifies
global citizenship with an engagement in a values-driven process, promoting
specific goals but necessarily rooted in present urgencies, and typically to some
degree anti-utopian in relation to the adoption of any grand overarching
solution, although not inherently or permanently so. If the present crises in
world order lead to the eruption of major warfare, especially if nuclear or other
weapons of mass destruction are used, it would not be surprising to witness
the emergence of a movement dedicated to a one-world polity organized on
democratic lines, and with a strong commitment to the demilitarization of
global security.

I think this matrix of global citizenship was facilitated in the 1990s (Falk,
forthcoming). There was a sense that globalizing trade, investment, and labor
policy were redefining political space in such a way as to diminish the sig-
nificance of the sovereign state. Indeed those who had earlier seen states as
obstacles to humane global governance reversed course and came to regard a
strong, people-oriented social democratic state as the most feasible means to
promote the goals of globalization from below. The dramatic breakthroughs
in European regionalism also had the effect of weakening the Westphalian grip
on citizenship and loyalty, as did the absence of credible strategic conflict
among major states.

At least temporarily, September 11 has reasserted the primacy of the security
state, at least in the United States, and made globalization seem a secondary
phenomenon, by no means rejected, but definitely subordinated to the war on
global terror. More damaging in relation to the theme of global citizenship, the
military focus and nationalistic climate that has been generated by September 11
has disrupted the normative revolution, at least for now. Despite the momentum
of some undertakings, such as the successful moves to establish the Interna-
tional Criminal Court by obtaining the needed sixty ratifications in 2002,
there has been introduced into patterns of global governance a single-minded
preoccupation with antiterrorist actions. Of course, if this attention were to be
extended to address the root causes of terrorism it could revive the normative
revolution from the opposite direction. By and large, the American leadership
has been unwilling to engage in the sort of self-criticism that might move
along such a path, but there are glimmers of hope. The Bush administration
surprisingly, given its overall hostility to governmental approaches to social
issues, upped the U.S. contributions to foreign economic assistance by about
$5 billion in 2002, seemingly in recognition of the connections between poverty
and terrorism in the countries of the south. But such a gesture pales beside the
huge increase of resources given to the military, including for developing and
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deploying an expensive defense shield against incoming nuclear weapons. It
pales even more in relation to a new American doctrine relating to the use of
nuclear weapons, which basically seems to make these instruments of war
available for use in situations where important battlefield advantages would
ensue. Most damaging so far has been the coupling of security with nationalistic
forms of patriotism that view criticism of government policy as tantamount to
disloyalty.

As suggested by the earlier discussion of the Lindh case, there is a surge of
antiglobalist political feelings that have dominated the American scene since
September 11. Given the leading role of the United States, this means both a
retreat from global citizenship by some constituencies and a probable embrace
by others, including in the form of providing the peoples of the world with an
alternative future to that of an American empire imposed by force to the
extent necessary. In this sense, September 11 could actually strengthen global
(and regional) citizenship, to achieve countervailing power and influence to
that wielded by the United States, but it may also lead to a revival of nineteenth-
and twentieth-century alliance politics and rivalries shaped by Westphalian
actors. In essence, the impact of September 11 is substantial, yet inconclusive,
and probably not unidirectional. The most likely pattern of influence is to en-
hance statism in some settings, both offensively (empire building) and defensively
(avoiding hegemonic encroachments), and weaken it in others (globalization,
interventionary and hegemonic statecraft).

In sum, citizenship as a dimension of world order is no longer a simple mat-
ter. The Westphalian framework, although still crucial, cannot by itself provide
an adequate purchase on political reality. A more complex and differentiated
model is needed, one that includes different styles of traditional citizenship but
also is open to regional, transnational, and global identities that make their own
citizenship claims.

Notes
1. For varying perspectives see Kymlicka 1995 and Ong 1999.
2. I have explored this case, and its limits, in The Great Terror War. (Falk, 2003)
3. The apologists and rationalizers of this new order are receiving mainstream approval at this

point, but the consensus is fraying around the issue of waging war against Iraq. Among the
more perceptive presentations, see Bobbit 2002, Kaplan 2002, and Ferguson 2002. Also see
the new breed of “humanitarian imperialists” most articulately depicted in the writings
of Michael Ignatieff. Ignatieff is an interesting instance, as he was a forceful advocate of
humanitarian intervention in the 1990s, and has now recast the argument to take account
of post–September 11 realities, but with an equivalent justification for interventionary
diplomacy under an American aegis. See Ignatieff 2002.

4. The structural importance of networking as subversive of territoriality is the major theme
of Castels 1996–98.
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11
The Repositioning of Citizenship*

SASKIA SASSEN

Most of the scholarship on citizenship has claimed a necessary connection to
the national state. The transformations afoot today raise questions about this
proposition insofar as they significantly alter those conditions that in the past
fed that articulation between citizenship and the national state. The context
for this possible alteration is defined by two major, partly interconnected
conditions. One is the change in the position and institutional features of
national states since the 1980s resulting from various forms of globalization.
These range from economic privatization and deregulation to the increased
prominence of the international human rights regime. The second is the
emergence of multiple actors, groups, and communities partly strengthened
by these transformations in the state and increasingly unwilling to automati-
cally identify with a nation as represented by the state.

Addressing the question of citizenship against these transformations entails
a specific stance. It is quite possible to posit that at the most abstract or formal
level not much has changed over the last century in the essential features of
citizenship. The theoretical ground from which I address the issue is that of
the historicity and the embeddedness of both categories, citizenship and the
national state, rather than their purely formal features. Each of these has been
constructed in elaborate and formal ways. And each has evolved historically as
a tightly packaged bundle of what were in fact often rather diverse elements.
The dynamics at work today are destabilizing these particular bundlings and
bringing to the fore the fact itself of that bundling and its particularity.
Through their destabilizing effects, these dynamics are producing operational
and rhetorical openings for the emergence of new types of political subjects
and new spatialities for politics.

More broadly, the destabilizing of national state-centered hierarchies of
legitimate power and allegiance has enabled a multiplication of nonformalized
or only partly formalized political dynamics and actors. These signal a deterri-
torializing of citizenship practices and identities, and of discourses about
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loyalty and allegiance. Finally, specific transformations inside the national
state have directly and indirectly altered particular features of the institution
of citizenship. These transformations are not predicated necessarily on deter-
ritorialization or locations for the institution outside the national state as is
key to conceptions of postnational citizenship, and hence are usefully distin-
guished from current notions of postnational citizenship. I will refer to these
as denationalized forms of citizenship.

Analytically I seek to understand how various transformations entail continu-
ities or discontinuities in the basic institutional form. That is to say, where do
we see continuities in the formal bundle of rights at the heart of the institution
and where do we see movement toward postnational and/or denationalized
features of citizenship? And where might as yet informal citizenship practices
engender formalizations of new types of rights?

Particular attention goes to several specific issues that capture these features.
One of these is the relationship between citizenship and nationality and the
evolution of the latter toward something akin to “effective” nationality rather
than “allegiance” to one state or exclusively formal nationality. In a later section
of this chapter I examine the mix of distinct elements that actually make up the
category of citizenship in today’s highly developed countries. Far from being a
unitary category or a mere legal status, these diverse elements of citizenship can
be contradictory. One of my assumptions here is that the destabilizing impact
of globalization contributes to accentuating the distinctiveness of each of these
elements. A case in point is the growing tension between the legal form and the
normative project toward enhanced inclusion as various minorities and disad-
vantaged sectors gain visibility for their claim making. Critical here is the fail-
ure in most countries to achieve “equal” citizenship—that is, not just a formal
status but an enabling condition.

The remaining sections begin to theorize these issues with a view toward
specifying incipient and typically not formalized developments in the institu-
tion of citizenship. Informal practices and political subjects not quite fully rec-
ognized as such can nonetheless function as part of the political landscape.
Undocumented immigrants who are long-term residents engage in practices
that are the same as those of formally defined citizens in the routines of daily
life; this can produce an informal social contract between these undocu-
mented immigrants and the community. Subjects who are by definition cate-
gorized as nonpolitical, such as “housewives,” may actually have considerable
political agency and be emergent political subjects. Insofar as citizenship is at
least partly shaped by the conditions within which it is embedded, conditions
that have today changed in certain very specific and also general ways, we may
well be seeing a corresponding set of changes in the institution itself. These
may not yet be formalized, and some may never become fully formalized.
Further, social constructions that mark individuals, such as race and ethnicity,
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may well become destabilized by these developments in both the institution of
citizenship and the nation-state. Generally, the analysis in this chapter suggests
that we might see a debordering of existing types of subjects, particularly
dominant ones such as the citizen-subject, the alien, and the racialized subject.

A concluding section argues that many of the these tranformations in the
broader context and in the institution itself become legible in today’s large
cities. Perhaps the most evolved type of site for these types of transformations
is the global city. In this process, the global city is reconfigured as a partly
denationalized space that enables a partial reinvention of citizenship. This
reinvention takes the institution away from questions of nationality narrowly
defined and toward the enactment of a large array of particular interests, from
protests against police brutality and globalization to sexual preference politics
and house squatting by anarchists. I interpret this as a move toward citizenship
practices that revolve around claiming rights to the city. These are not exclu-
sively or necessarily urban practices. But it is especially in large cities that we
see simultaneously some of the most extreme inequalities as well as conditions
enabling these citizenship practices. In global cities, these practices also contain
the possibility of directly engaging strategic forms of power, a fact I interpret
as significant in a context where power is increasingly privatized, globalized,
and elusive.

Citizenship and Nationality
In its narrowest definition, citizenship describes the legal relationship between
the individual and the polity. This relation can in principle assume many
forms, in good part depending on the definition of the polity. In Europe the
definition of the polity was originally the city, both in ancient and in medieval
times. But it is the evolution of polities along the lines of state formation that
gave citizenship in the West its full institutionalized and formalized character
and that made nationality a key component of citizenship.

Today the terms citizenship and nationality both refer to the national
state. In a technical legal sense, while essentially the same concept, each term
reflects a different legal framework. Both identify the legal status of an indi-
vidual in terms of state membership. But citizenship is largely confined to
the national dimension, while nationality refers to the international legal
dimension in the context of an interstate system. The legal status entails the
specifics of whom the state recognizes as a citizen and the formal basis for
the rights and responsibilities of the individual in relation to the state. Inter-
national law affirms that each state may determine who will be considered
a citizen of that state. (See the Hague convention.) Domestic laws about who
is a citizen vary significatnly across states, and so do the definitions of what it
entails to be a citizen. Even within Europe, let alone worldwide, there are
marked differences in how citizenship is articulated and hence how noncitizens
are defined.
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The aggressive nationalism and territorial competition among European
states in the eighteenth and nineteenth centuries and well into the twentieth cen-
tury made the concept of dual nationality generally undesirable, incompatible
with individual loyalties and destabilizing of the international order. Absolute
state authority over a territory and its nationals could not easily accommodate
dual nationality. Indeed, we see the development of a series of mechanisms
aimed at preventing or counteracting the common causes for dual nationality
(Marrus 1985). This negative perception of dual nationality continued into the
first half of the twentieth century and well into the 1960s. There were no interna-
tional accords on dual nationality. The main effort by the international system
remained rooting out the causes of dual nationality by means of multilateral
codification of the law on the subject (Rubenstein and Adler 2000). It is probably
the case that this particular form of the institution of citizenship, centered on
exclusive allegiance, reached its high point in the twentieth century.

The major transformations of the 1980s and 1990s have once again brought
conditions for a change in the institution of citizenship and its relation to na-
tionality, and they have brought about changes in the legal content of nation-
ality. Mostly minor formal and nonformal changes are beginning to dilute the
particular formalization coming out of European history. The long-lasting
resistance to dual or multiple nationality is shifting toward a selective accep-
tance. According to some legal scholars (Spiro 1997; Rubenstein and Adler
2000), in the future dual and multiple nationality will become the norm.
Today, more people than ever before have dual nationality (Spiro 1997). Inso-
far as the importance of nationality is a function of the central role of states in
the international system, it is quite possible that a decline in the importance of
this role and a proliferation of other actors will affect the value of nationality.

These transformations may give citizenship yet another set of features as it
continues to respond to the conditions within which it is embedded (Sassen
1996: ch. 2). The nationalizing of the institution that took place over the last
several centuries may today give way to a partial denationalizing. A fundamen-
tal dynamic in this regard is the growing articulation of national economies
with the global economy and the associated pressures on states to be competi-
tive. Crucial to current notions of competitive states is withdrawal from various
spheres of citizenship entitlements, with the possibility of a corresponding
dilution of loyalty to the state. Citizens’ loyalty may in turn be less crucial to the
state today than it was at a time of frequent and people-intensive warfare, with
its need for loyal citizen-soldiers (Turner 2000). Masses of troops today can be
replaced by technologically intensive methods of warfare. Most important, in
the highly developed world warfare has become less significant, partly due to
economic globalization. Global firms and global markets do not want the rich
countries to fight wars among themselves. The “international” project of the
most powerful actors on the world stage today is radically different from what it
was in the nineteenth century and the first half of the twentieth century.
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Many of the dynamics that built economies, polities, and societies in the
nineteenth and twentieth centuries contained an articulation between the
national scale and the growth of entitlements for citizens. During industrial-
ization, class formation, class struggles, and the advantages of both employers
and workers tended to scale at the national level and became identified with
state-produced legislation and regulations, entitlements and obligations. The
state came to be seen as a key to ensuring the well-being of significant portions
of both the working class and the bourgeoisie. The development of welfare
states in the twentieth century became a crucial institutional domain for
granting entitlements to the poor and the disadvantaged. Today, the growing
weight given to notions of the “competitiveness” of states puts pressure on
states to cut down on these entitlements. This in turn weakens the reciprocal
relationship between the poor and the state (see Munger 2002). Finally, the
growth of unemployment and the fact that many of the young are developing
weak ties to the labor market, once thought of as a crucial mechanism for the
socialization of young adults, will further weaken the loyalty and sense of
reciprocity between these future adults and the state (Roulleau-Berger 2002).

As these trends have come together toward the end of the twentieth century
they are contributing to a destabilization of the meaning of citizenship as
it was forged in the nineteenth century and much of the twentieth century.
Economic policies and technical developments we associate with economic
globalization have strengthened the importance of cross-border dynamics and
reduced that of borders. The associated emphasis on markets has brought into
question the foundations of the welfare state. T. H. Marshall and many others
saw and continue to see the welfare state as an important ingredient of social
citizenship. Today the assumptions of the dominant model of Marshallian cit-
izenship have been severely diluted under the impact of globalization and the
ascendance of the market as the preferred mechanism for addressing these
social issues. For many critics, the reliance on markets to solve political and
social problems is a savage attack on the principles of citizenship. Thus Saunders
(1993) argues that citizenship inscribed in the institutions of the welfare state
is a buffer against the vagaries of the market and the inequalities of the class
system.

The nature of citizenship has also been challenged by a proliferation of old
issues that have gained new attention. Among the latter are the question of
state membership of aboriginal communities, stateless people, and refugees
(Knopp 2002; Sassen 1999). All of these have important implications for
human rights in relation to citizenship. These social changes in the role of the
state, the impact of globalization on states, and the relationship between dom-
inant and subordinate groups also have major implications for questions of
identity.“Is citizenship a useful concept for exploring the problems of belonging,
identity and personality in the modern world?” (Schotter 1993: ix; see in this
regard Ong’s notion of flexible citizenship, 1999: chs. 1 and 4).
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Can such a radical change in the conditions for citizenship leave the institu-
tion itself unchanged?

Deconstructing Citizenship
Though often talked about as a single concept and experienced as a unitary
institution, citizenship actually describes a number of discrete but related
aspects in the relation between the individual and the polity. Current develop-
ments are bringing to light and accentuating the distinctiveness of these various
aspects, from formal rights to practices and psychological dimensions (see Ong
1999; Bosniack 2000). They make legible the tension between citizenship as a
formal legal status and citizenship as a normative project or an aspiration. The
formal equality granted to all citizens rarely rests on the need for substantive
equality in social and even political terms. In brief, current conditions have
strengthened the emphasis on rights and aspirations that go beyond the formal
legal definition of rights and obligations. This is mirrorred most recently in
the reinvigoration of theoretical distinctions: communitarian and deliberative,
republican and liberal, feminist, postnational, and cosmopolitan notions of
citizenship.

Insofar as citizenship is a status that articulates legal rights and responsibil-
ities, the mechanisms through which this articulation is shaped and imple-
mented can be analytically distinguished from the status itself, and so can the
content of the rights. In the medieval cities so admired by Max Weber (1958),
it was urban residents themselves who set up the structures through which
to establish and thicken their rights in the space of the city. Today it is the
national state that provides these mechanisms, and it does so for national
political space. But these mechanisms may well be changing once again, given
globalization, the associated changes in the national state, and the ascendance
of human rights. In each of these major phases, the actual content and shape of
the legal rights and obligations also changed.

Some of these issues can be illustrated through the evolution of equal citi-
zenship over the last few decades. Equal citizenship is central to the modern
institution of citizenship. The expansion of equality among citizens has
shaped a good part of its evolution in the twentieth century. There is debate
as to what brought about the expanded inclusions over this period, most
notably the granting of the vote to women. For some (for example, Karst
2000), it is (national) law itself that has been crucial in promoting recogni-
tion of exclusions and measures for their elimination.1 For others (Young
1990; Taylor 1992), politics and identity have been essential because they
provide the sense of solidarity necessary for the further development of
modern citizenship in the nation-state. Either way, insofar as equality is
based on membership, citizenship status forms the basis of an exclusive poli-
tics and identity (Walzer 1985; Bosniak 1996).
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In a country such as the United States, the principle of equal citizenship
remains unfulfilled, even after the successful struggles and legal advances of the
last five decades (Karst 1997). Groups defined by race, ethnicity, religion, sex,
sexual orientation, and other “identities” still face various exclusions from full
participation in public life notwithstanding formal equality as citizens. Second,
because full participation as a citizen rests on a material base (Marshall 1977;
Handler 1995), poverty excludes large sectors of the population, and the gap is
widening. Feminist and race critical scholarship have highlighted the failure
of gender- and race-neutral conceptions of citizenship, such as legal status, to
account for the differences of individuals within communities (Crenshaw et al.
1996; Delgado and Stefancic 1999). In brief, legal citizenship does not always
bring full and equal membership rights. Citizenship is affected by the position
of different groups within a nation-state.

Yet it is precisely the position of these different groups that has engendered the
practices and struggles that forced changes in the institution of citizenship itself.
Kenneth Karst (1997) observes that in the U.S. it was national law that “braided
the strands of citizenship”—formal legal status, rights, belonging—into the prin-
ciple of equal citizenship. This took place through a series of Supreme Court
decisions and acts of Congress beginning with the Civil Rights Act of 1964. Karst
emphasizes how important these constitutional and legislative instruments are,
and that we cannot take citizenship for granted or be complacent about it.

There are two aspects here that matter for my argument. This history of
interactions between differential positionings and expanded inclusions signals
the possibility that the new conditions of inequality and difference evident
today and the new types of claim making they produce may well bring about
further transformations in the institution. Citizenship is partly produced by
the practices of the excluded. Second, by expanding the formal inclusionary
aspect of citizenship, the national state contributed to creating some of the
conditions that eventually would facilitate key aspects of postnational citizen-
ship. At the same time, insofar as the state itself has undergone significant
transformation, notably the changes bundled under the notion of the compet-
itive state, it may reduce the chances that state institutions will do the type of
legislative and judiciary work that has led to expanded formal inclusions.

The consequence of these two developments may well be the absence of a
lineal progression in the evolution of the institution. The expanding inclusions
that we have seen in the United States since the 1960s may have produced con-
ditions that make possible forms of citizenship that follow a different trajec-
tory. And the pressures of globalization on national states may mean that claim
making will increasingly be directed at other institutions as well. This is already
evident in a variety of instances. One example is the decision by first-nation
people to go directly to the UN and claim direct representation in international
forums, rather than going through the national state. And it is evident in the
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increasingly institutionalized framework of the international human rights
regime and the emergent possibilities for bypasing unilateral state sovereignty.

As the importance of equality in citizenship has grown and become more
visible, and as the role of national law to giving presence and voice to hitherto
silenced minorities has been weakened by changes in the national state, the
tension between the formal status and the normative project of citizenship has
grown. For many, citizenship is becoming a normative project whereby social
membership becomes increasingly comprehensive and open-ended. Global-
ization and human rights are further enabling this tension and therewith fur-
thering the elements of a new discourse on rights. These developments signal
that the analytic terrain within which we need to place the question of rights,
authority, and obligations is shifting (Sassen 1996: ch. 2; 2004).

Toward Effective Nationality and Informal Citizenship
Some of these issues can be illustrated by two contrasting cases, described
below.

Unauthorized Yet Recognized

Perhaps one of the more extreme instances of a condition akin to effective as
opposed to formal nationality is what has been called the informal social con-
tract that binds undocumented immigrants to their communtiies of residence
(Schuck and Smith 1985). Thus, unauthorized immigrants who demonstrate
civic involvement, social deservedness, and national loyalty can argue that they
merit legal residency. To make this brief examination more specific, I will
focus on one case, undocumented immigrants in the United States.

Individuals, even when undocumented immigrants, can move among the
multiple meanings of citizenship. The daily practices of undocumented immi-
grants as part of their life in the community where they reside (raising a family,
schooling children, holding a job) earn them citizenship claims in the United
States even as the formal status and, more narrowly, legalization may continue to
evade them. There are dimensions of citizenship, such as strong community ties
and participation in civic activities, that are being enacted informally through
these practices. These practices produce an at least partial recognition of these
people as full social beings. In many countries around the world, including the
United States, long-term undocumented residents often can gain legal residence if
they can document the fact of this long-term residence and “good conduct.” U.S.
immigration law recognizes such informal participation as grounds for granting
legal residency. For instance, prior to the immigration law passed in 1996, individ-
uals who could prove seven years of continuous presence, good moral character,
and that deportation would be an extreme hardship were eligible for suspension
of deportation, and thus U.S. residency. One case, NACARA, extended the eli-
gibility of this suspension of deportation to some 300,000 Salvadorans and
Guatemalans who were unauthorized residents in the United States.2
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The case of undocumented immigrants is, in many ways, a very particular
and special illustration of a condition akin to effective citizenship and nation-
ality. One way of interpreting this dynamic in the light of the discussion in the
preceding sections is to emphasize that it is the fact of the multiple dimensions
of citizenship that engenders strategies for legitimizing informal or extrastate
forms of membership (Soysal 1994; Coutin 2000). The practices of these
undocumented immigrants are a form of citizenship practice, and their iden-
tities as members of a community of residence assume some of the features
of citizenship identities. Supposedly this could hold even in the communitar-
ian model, where the community can decide whom to admit and whom to
exclude, but once an immigrant is admitted, proper civic practices earn full
membership.

Further, the practices of migrants, even if undocumented, can contribute
to recognition of their rights in countries of origin. During the 1981–92 civil
war, Salvadoran migrants, even though citizens of Salvador, were directly and
indirectly excluded from El Salvador through political violence, enormous
economic hardship, and direct persecution (Mahler 1996). They could not
enjoy their rights as citizens. After fleeing, many continued to provide support
to their families and communities. Further, migrants’ remittances became a
key factor for Salvador’s economy—as they are for several countries around
the world. The government of Salvador actually began to support the
emigrants’ fight to get residency rights in the United States, even joining U.S.-
based activist organizations in this effort. The Salvadoran government was
thus supporting Salvadorans who were the formerly excluded citizens—they
needed those remittances to keep coming and they needed the emigrants to
stay out of the Salvadoran workforce, given the high unemployment in the
country. Thus the participation of these undocumented migrants in cross-
border community, family, and political networks has contributed to increas-
ing recognition of their legal and political rights as Salvadoran citizens
(Coutin 2000; Mahler 1996).

According to Coutin (2000) and others, movements between mem-
bership and exclusion, between different dimensions of citizenship, and
between legitimacy and illegitimacy, may be as important as redefinitions
of citizenship itself. Given scarce resources the possibility of negotiating
the different dimensions of citizenship may well represent an important
enabling condition. Undocumented immigrants develop informal, covert,
often extrastate strategies and networks connecting them with communities
in sending countries. Hometowns rely on their remittances and their infor-
mation about jobs in the United States. Sending remittances illegally by an
unauthorized immigrant can be seen as an act of patriotism, and working as
an undocumented can be seen as contributing to the host economy. Multiple
interdependencies are thereby established, and grounds for claims on the
receiving and the originating country can be established even when the
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immigrants are undocumented and laws are broken (Basch et al. 1994;
Cordero-Guzman et al. 2001).

Authorized Yet Unrecognized

At perhaps the other extreme of the undocumented immigrant whose prac-
tices allow her to become accepted as a member of the political community is
the case of full citizens who are not recognized as political subjects. In an enor-
mously insightful study of Japanese housewives in Tokyo, Robin LeBlanc (1999)
finds precisely this combination.

Being a housewife is basically a full-time occupation in Japan and restricts
Japanese women’s public life in many important ways, both practical and sym-
bolical. A “housewife” in Japan is a person whose very identity is customarily
that of a particularistic, nonpolitical actor. Yet, paradoxically, it is also a condi-
tion providing these women with a unique vehicle for other forms of public
participation, ones in which being a housewife is an advantage denied to those
who might have the qualifications of higher-level political life. LeBlanc docu-
ments how the housewife has an advantage in the world of local politics or
the political life of a local area: she can be trusted precisely because she is a
housewife, she can build networks with other housewives, hers is the image of
desirable public concern and of a powerful, because believable, critic of main-
stream politics.

There is something extremely important in this condition that is shared
with women in other cultures and vis-à-vis different issues. For instance, and
in a very different register, women emerged as a specific type of political actor
during the brutal dictatorships of the 1970s and 1980s in several countries of
Latin America. It was precisely their condition as mothers and wives that gave
them the clarity and the courage to demand justice and to demand bread and
to do so confronting armed soldiers and policemen. Mothers in the barrios of
Santiago during Pinochet’s dictatorship, the mothers of the Plaza de Mayo in
Buenos Aires, the mothers regularly demonstrating in front of the major pris-
ons in Salvador during the civil war—all were driven to political action by
their despair at the loss of children and husbands and the struggle to provide
food in their homes.

Further, and in a very different type of situation, there is an interesting
parallel between LeBlanc’s capturing of the political in the condition of the
housewife and a set of findings in some of the research on immigrant women
in the United States. There is growing evidence that immigrant women’s regu-
lar wage work and improved access to other public realms has an impact on
their culturally specified subordinate role to men in the household. Immigrant
women gain greater personal autonomy and independence, while immigrant
men lose ground compared to their condition in their culture of origin.
Women gain more control over budgeting and other domestic decisions, and
greater leverage in requesting help from men in domestic chores. Also, their
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women’s need to access public services and other public resources gives them a
chance to become incorporated in the public domain—they are often the ones
in the household who mediate in this process (e.g., Quinchilla and Hamilton
2001). It is likely that some women benefit more than others from these cir-
cumstances; we need more research to establish the impact of class, education,
and income on these gendered outcomes.

Besides the relatively greater empowerment of immigrant women in the
household associated with waged employment, I want to elaborate on second
outcome: their greater participation in the public sphere and their possible
emergence as public actors. There are two arenas in which immigrant women
are active: institutions for public and private assistance, and the immigrant/
ethnic community. The incorporation of women in the migration process
strengthens the likelihood of settlement and contributes to greater immigrant
participation in their communities and vis-à-vis the state. For instance,
Pierrette Hondagneu-Sotelo (1994) found that immigrant women come to
assume more active public and social roles, which further reinforces their
status in the household and the settlement process. These immigrant women
are more active in community building and community activism and they are
positioned differently from men regarding the broader economy and the state.
They are the ones who are likely to have to handle the legal vulnerability of
their families in the process of seeking public and social services for their fam-
ilies. This greater participation by women suggests that they may emerge as
more forceful and visible actors and make their role in the labor market more
visible as well.3

These are dimensions of citizenship and citizenship practices that do not fit
the indicators and categories of mainstream frameworks for understanding
citizenship and political life. Women in the position of housewives and moth-
ers do not fit the categories and indicators used to describe participation in
public life. Feminist scholarship in all the social sciences has had to deal with a
set of similar or equivalent difficulties and tensions in its effort to constitute its
subject or to reconfigure a subject that has been flattened. The theoretical and
empirical distance that has to be bridged between the recognized world of pol-
itics and the as yet unmapped experience of citizenship of the housewife—not
of women as such, but of women as housewives—is a distance we encounter
in many types of inquiry. Bridging this distance entails both an empirical
research strategy and a theorization.

Postnational or Denationalized?
From the perspective of nation-based citizenship theory, some of these transfor-
mations might be interpreted as declines or devaluations of citizenship or, more
favorably, as displacements of citizenship in the face of other forms of collective
organization and affiliation, as yet unnamed (Bosniak 2000). Insofar as citizen-
ship is theorized as necessarily national (see, for example, Himmelfarb 2001), by
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definition these new developments cannot be captured in the language of citi-
zenship.4 An alternative interpretation would be to suspend the national, as in
postnational conceptions, and to posit that the issue of where citizenship is
enacted is one to be determined in light of developing social practice (see, for
example, Soysal 1994; Jacobson 1996; Torres 1998; Torres et al. 1999).

From where I look at these issues, there is a third possibility beyond these
two. It is that citizenship even if situated in institutional settings that are
“national” is a possibly changed institution if the meaning of the national itself
has changed. That is to say, insofar as globalization has changed certain features
of the territorial and institutional organization of the political power and au-
thority of the state, the institution of citizenship—its formal rights, its practices,
its psychological dimension—has also been transformed even when it remains
centered in the national state. I have argued, for instance, that this territorial and
institutional transformation of state power and authority has produced opera-
tional, conceptual, and rhetorical openings for nation-based subjects other
than the national state to emerge as legitimate actors in international/global
arenas that used to be exclusive to the state. (See Indiana Journal of Global Legal
Studies 1996.)

I distinguish what I would narrowly define as denationalized from postna-
tional citizenship, the latter the term most commonly used and the only one
used in the broader debate.5 In my reading we are dealing with two distinct
dynamics rather than only the emergence of locations for citizenship outside
the frame of the national state. Their difference is a question of scope and insti-
tutional embeddedness. The understanding in the scholarship is that post-
national citizenship is located partly outside the confines of the national. In
considering denationalization, the focus moves to the transformation of the
national, including the national in its condition as foundational for citizenship.
Thus it could be argued that postnationalism and denationalization represent
two different trajectories. Both are viable, and they do not exclude each other.

The national, then, remains a referent in my work (Sassen 2004). But,
clearly, it is a referent of a specific sort: it is, after all, its change that becomes
the key theoretical feature through which it enters my specification of citizen-
ship today. Whether this does or not devalue citizenship (compare Jacobson
1996) is not immediately evident to me at this point. Citizenship has under-
gone many transformations in its history precisely because it is to varying
extents embedded in the specifics of each of its eras.6 Also significant to my
argument here is the fact discussed earlier about the importance of national
law in the process of expanding inclusions, inclusions that today are destabiliz-
ing older notions of citizenship. This pluralized meaning of citizenship, partly
produced by the formal expansions of the legal status of citizenship, is today
contributing to exploding the boundaries of that legal status even further.

First, and most important in my reading, is the strengthening, including the
constitutionalizing, of civil rights that allow citizens to make claims against
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their states and allow them to invoke a measure of autonomy in the formal
political arena that can be read as a lengthening distance between the formal
apparatus of the state and the institution of citizenship. The implications, both
political and theoretical, of this dimension are complex and in the making: we
cannot tell what practices and rhetorics might be invented.

Second, I add to this the granting, by national states, of a whole range of
“rights” to foreign actors, largely and especially economic actors—foreign
firms, foreign investors, international markets, foreign business people (see
Sassen 1996: ch. 2). Admittedly, this is not a common way of framing the issue.
It comes out of my particular perspective about the impact of globalization
and denationalization on the national state, including the impact on the rela-
tion between the state and its own citizens, and the state and foreign economic
actors. I see this as a significant though not much recognized development in
the history of claim making. For me the question as to how citizens should
handle these new concentrations of power and “legitimacy” that attach to
global firms and markets is a key to the future of democracy. My efforts to
detect the extent to which the global is embedded and filtered through the
national (for example, the concept of the global city, see also Sassen 2000 on
the temporality of the global) is one way of understanding whether therein
lies a possibility for citizens, still largely confined to national institutions, to
demand accountability from global economic actors through national institu-
tional channels, rather than having to wait for a “global” state.

Citizenship in the Global City
The particular transformations in the understanding and theorization of citi-
zenship discussed thus far bring us back to some of the earlier historical for-
mations around questions of citizenship, most prominently the crucial role
played by cities and civil society. The large city of today, most especially the
global city, emerges as a strategic site for these new types of operations. It is
one of the nexi where the formation of new claims materializes and assumes
concrete forms. The loss of power at the national level produces the possibility
for new forms of power and politics at the subnational level. The national as
container of social process and power is cracked. This cracked casing opens up
possibilities for a geography of politics that links subnational spaces. Cities are
foremost in this new geography. One question this engenders is how and
whether we are seeing the formation of new types of politics that localize in
these cities.

If we consider that large cities concentrate both the leading sectors of global
capital and a growing share of disadvantaged populations—immigrants, many
of the disadvantaged women, people of color generally, and, in the megacities
of developing countries, masses of shanty dwellers—we can see that cities have
become a strategic terrain for a whole series of conflicts and contradictions
(Sassen 2001). We can then think of cities also as one of the sites for the
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contradictions of the globalization of capital, even though, heeding Ira
Katznelson’s (1992) observation, the city cannot be reduced to this dynamic.
Recovering cities along these lines means recovering the multiplicity of pres-
ences in this landscape. The large city of today has emerged as a strategic site
for a whole range of new types of operations—political, economic, “cultural,”
subjective (Isin 2000; Bridges and Watson 2000; Allen et al. 1999).

While citizenship originated in cities and cities played an important role in
its evolution, I do not think we can simply read some of these current devel-
opments as a return to that older historical condition. The significance of
the city today as a setting for engendering new types of citizenship practices
and new types of incompletely formalized political subjects does not derive
from that history. Nor does current local city government have much to do
with earlier notions of citizenship and democracy described for ancient and
medieval cities in Europe (Isin 2000: 7). It is, rather, more connected to what
Lefebvre (1991; 1995) was capturing when describing the city as oeuvre and
hence the importance of agency. Where Lefebvre found this agency in the
working class in the Paris of the twentieth century, I find it in two strategic
actors—global corporate capital and immigration—in today’s global cities.
Here I would like to return to the fact of the embeddedness of the institution
of citizenship.

What is being engendered today in terms of citizenship practices in the
global city is quite different from what it might have been in the medieval city
of Weber. In the medieval city we see a set of practices that allowed the
burghers to set up systems for owning and protecting property and to imple-
ment various immunities against despots of all sorts.7 Today’s citizenship
practices have to do with the production of “presence” of those without power
and a politics that claims rights to the city. What the two situations share is the
notion that through these practices new forms of citizenship are being consti-
tuted and that the city is a key site for this type of political work and is, indeed,
partly constituted through these dynamics. After the long historical phase that
saw the ascendance of the national state and the scaling of key economic
dynamics at the national level, the city is today once again a scale for strategic
economic and political dynamics.

In his effort to specify the ideal-typical features of what constitutes the city,
Weber sought out a certain type of city—most prominently the cities of the
late Middle Ages rather than the modern industrial cities of his time. Weber
sought a kind of city that combined conditions and dynamics that forced its
residents and leaders into creative and innovative responses and adaptations.
Further, he posited that these changes produced in the context of the city sig-
naled transformations that went beyond the city, and could institute often
fundamental transformations. In that regard the city offered the possibility of
understanding far-reaching changes that could, under certain conditions,
eventually encompass society at large.
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There are two aspects of Weber’s The City that are of particular importance
here. Weber sought to understand under what conditions cities can be positive
and creative influences on peoples’ lives. For Weber, cities are a set of social
structures that encourage social individualitiy and innovation and hence are
an instrument of historical change. There is in this intellectual project a deep
sense of the historicity of these conditions. For Weber, modern urban life did
not correspond to this positive and creative power of cities; Weber saw modern
cities as dominated by large factories and office bureaucracies. My own read-
ing of the Fordist city corresponds in many ways to Weber’s in the sense that
the strategic scale under Fordism is the national scale, and cities lose signifi-
cance. It is the large Fordist factory and the mines that emerge as key sites for
the political work of the disadvantaged and those without power.

For Weber, it is particularly the cities of the late Middle Ages that combine
the conditions that pushed urban residents, merchants, artisans, and leaders to
address them and deal with them. These transformations could make for
epochal change beyond the city itself: Weber shows us how in many cities these
struggles led to the creation of the elements of what we could call governance
systems and citizenship. In this regard, struggles around political, economic,
legal, and cultural issues that are centered in the realities of cities can become
the catalysts for new transurban developments in all these institutional
domains: markets, participatory governance, rights for members of the urban
community regardless of lineage, judicial recourse, and cultures of engage-
ment and deliberation.

The particular analytic element I want to extricate from this aspect of
Weber’s understanding and theorization of the city is the historicity of those
conditions that make cities strategic sites for the enactment of important
transformations in multiple institutional domains. Elsewhere (Sassen 2001)
I have developed the argument that today a certain type of city—the global
city—has emerged as a strategic site precisely for such innovations and trans-
formations in multiple institutional domains. Several of the key components
of economic globalization and digitization instantiate in this type of city and
produce dislocations and destabilizations of existing institutional orders and
legal, regulatory, and normative frames for handling urban conditions. It is the
high level of concentration of these new dynamics in these cities that forces
creative responses and innovations. There is, most probably, a threshold effect
at work here.

The historicity of this process rests in the fact that under Keynesian poli-
cies, particularly the Fordist contract, and the dominance of mass manufac-
turing as the organizing economic dynamic, cities had lost strategic functions
and were not the sites for creative institutional innovations. The strategic sites
were the large factory and the whole process of mass manufacturing and mass
consumer markets, and, second, the national government where regulatory
frameworks were developed and the Fordist contract instituted. The factory
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and the government were the strategic sites where the crucial dynamics pro-
ducing the major institutional innovations of the epoch were located. With
globalization and digitization—and all the specific elements they entail—
global cities emerge as such strategic sites. While the strategic transformations
are sharply concentrated in global cities, many of the transformations are also
enacted, besides being diffused, in cities at lower orders of national urban hier-
archies. Furthermore, in my reading, particular institutions of the state also
are such strategic sites even as there is an overall shrinking of state authority
through deregulation and privatization.

A second analytic element I want to extricate from Weber’s The City is the
particular type of embeddedness of the transformations he describes and ren-
ders as ideal-typical features. This is not an embeddedness in what we might
think of as deep structures, because the latter are precisely the ones that are
being dislocated or changed and are creating openings for new fundamental
arrangements to emerge. The embeddedness is, rather, in very specific condi-
tions, opportunities, constraints, needs, interactions, contestations, interests.
The aspects that matter here are the complexity, detail, and social thickness of
the particular conditions and the dynamics Weber identifies as enabling
change and innovation. This complexity and thickness also produce ambigui-
ties in the meaning of the changes and innovations. It is not always clear
whether they are positive—where we might interpret positive as meaning the
creation or strengthening of some element, even if very partial or minor, of
participatory democracy in the city—and in what time frame their positive-
ness would become evident. In those cities of the late Middle Ages Weber saw
as being what the city is about, he finds contradictory and multivalent innova-
tions. He dissects these innovations to understand what they can produce or
launch.

The argument I derive from this particular type of embeddedness of
change and innovation is that current conditions in global cities are creating
not only new structurations of power but also operational and rhetorical
openings for new types of political actors that may have been submerged,
invisible or without voice. A key element of the argument here is that the local-
ization of strategic components of globalization in these cities means that the
disadvantaged can engage the new forms of globalized corporate power, and
second that the mix of growing numbers and diversity of the disadvantaged
in these cities under these conditions assumes a distinctive “presence.” This
entails a distinction between powerlessness and invisiblity or impotence. The
disadvantaged in global cities can gain “presence” in their engagement with
power but also vis-à-vis each other. This is different from the period from the
1950s to the 1970s in the United States, for instance, when white flight and the
significant departure of major corporate headquarters left cities hollowed out
and the disadvantaged in a condition of abandonment. Today, the localization
of the global creates a set of objective conditions of engagement; for example,

206 • Saskia Sassen

13487C11.pgs  12/15/03  11:59 AM  Page 206



the struggles against gentrification that encroaches on minority and disadvan-
taged neighborhoods and led to growing numbers of homeless beginning in
the 1980s. These struggles are different from the ghetto uprisings of the 1960s,
which were short, intense eruptions confined to the ghettos and in which most
of the damage was done to the neighborhoods of the disadvantaged them-
selves. In these ghetto uprisings there was no engagement with power.

The conditions that today mark the possibility of cities as strategic sites are
basically two, and both capture major transformations that are destabilizing
older systems organizing territory and politics. One of these is the rescaling
of the strategic territories that articulate the new politicoeconomic system.
The other is the partial unbundling or at least weakening of the national as
container of social process due to the variety of dynamics encompassed by
globalization and digitization. The consequences for cities of these two condi-
tions are many: what matters here is that cities emerge as strategic sites for
major economic processes and that new types of political actors can emerge.
Insofar as citizenship is embedded and in turn marked by its embeddedness,
these new conditions may well signal the possibility of new forms of citizen-
ship practices and identities even when the bundle of formal rights remains
largely unchanged.

There is something to be captured here—a distinction between powerless-
ness and the condition of being an actor even though lacking power. I use the
term presence to name this condition. In the context of a strategic space such as
the global city, the types of disadvantaged people described here are not simply
marginal; they acquire presence in a broader political process that escapes the
boundaries of the formal polity. This presence signals the possibility of a politics.
What this politics might be will depend on the specific projects and practices of
various communities. Insofar as the sense of membership of these communities
is not subsumed under the national, it may well signal the possibility of a politics
that while centered in concrete localities is actually transnational.

Notes
1. In Karst’s interpretation of the U.S. law, aliens are “constitutionally entitled to most of the

guarantees of equal citizenship, and the Supreme Court has accepted this idea to a modest
degree” (2000: 599; see also fn.20, where he cites cases). Karst also notes that the Supreme
Court has not carried this development nearly as far as he might wish.

2. NACARA is the 1997 Nicaraguan Adjustment and Central American Relief Act. It created
an amnesty for Salvadorans and Guatemalans to apply for suspension of deportation. This
is an immigration remedy that has been eliminated by the Illegal Immigration Reform and
Immigrant Responsibility Act in 1996 (see Coutin 2000).

3. For the limits of this process see, e.g. Parren̂as 2001.
4. Thus for Karst, “[i]n the US today, citizenship is inextricable from a complex legal frame-

work that includes a widely accepted body of substantive law, strong law-making institu-
tions, and law-enforcing institutions capable of performing their task” (2000: 600). Not
recognizing the centrality of the law is, for Karst, a big mistake. Postnational citizenship
lacks an institutional framework that can protect the substantive values of citizenship.
Karst does acknowledge the possibility of rabid nationalism and the exclusion of aliens
when legal status is made central.

5. Bosniak uses the term denationalized interchangeably with postnational. I do not.
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6. In this regard, I have emphasized as significant (1996: chapter 2) the introduction in the
new constitutions of South Africa, Brazil, Argentina and the Central European countries, of
a provision that qualifies what had been an unqualified right (if democratically elected) of
the sovereign to be the exclusive representative of its people in international fora.

7. In Russia, where the walled city did not evolve as a center for immunities and liberties, the
meaning of citizenship diverges from concepts of civil society and belongs to the state, not
the city.
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12
Conclusion: Globalizing Citizenship?

ALISON BRYSK AND GERSHON SHAFIR

Human rights have made great strides in the centuries since the French Revo-
lution, but to be truly effective in a globalizing era, the “rights of man and the
citizen” will need to become the “universal rights of [hu]mans as global citi-
zens.” How can we transform rights into a new form of global citizenship—
namely, membership in one or more political communities with institutions
for participation, distribution, and enforcement? Overall, our analyses suggest
that globalization of migration, production, regulation, and conflict construct
rights without sufficient institutions to enforce them, identities without mem-
bership, and participation for some at the expense of others.

Existing institutions are insufficient in scope, powers, membership, and par-
ticipation. A key problem for rights is accountability. Global processes have
blurred accountability of new or transformed political actors—although many
states failed their citizens, theoretical mechanisms such as voting, strikes, and
courts did propose state accountability to citizens. States are not accountable to
the UN High Commission on Refugees, and no one elects multinational corpo-
rations. Furthermore, noncitizens and second-class citizens have little access
to whatever levers of accountability do exist. Who does the migrant maid call
when she is assaulted or exploited?

Beyond a general deficit in governance and accountability, particular types
of states face specific governance challenges. Historically, different types of
states have provided distinct legal regimes and practical packages of citizen-
ship rights. Now, different types of states have experienced systematically dis-
tinct patterns of globalization (Brysk 2002).

In collapsing or “failed” states—such as in large sectors of Africa and
sporadic zones of intense civil conflict—weak citizenship combines with rela-
tive isolation from world markets alongside intense interstate and transna-
tional penetration. These states contain large numbers of noncitizen refugees
and widespread second-class citizenship, but globalization often offers better
prospects for rights than the thin and predatory state does. However, these
zones are also the major source of violent reactionary responses to globaliza-
tion and coercive attempts to build alternative membership through terrorism
and denial of rights to others (Falk in this volume).
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For the majority of less developed capitalist states, many of them new
democracies, citizenship is more checkered and globalization more perilous.
In most of Latin America, parts of Asia, and many post-Soviet states, histori-
cally limited citizenship with civic and social components has recently been
extended to political rights. But these states are the most subject to global mar-
ket deflation of citizenship (see Varas 1998), and consequently also become
the main migration sending zones of noncitizens. The chapters by Seidman,
Maher, and Brysk show the effects of this process on social rights, member-
ship, and accountability.

In the developed European and North American heartland of citizenship,
liberal capitalist democracies simultaneously expand interstate and transna-
tional rights (discussed by Jacobson and Ruffer) while struggling to regulate
global markets. In this process, noncitizen migrants and second-class citizens
are caught in the citizenship gap (Sassen).

On what basis could new institutions emerge to address these insufficiencies?
Lipschutz urges us to consider a radical rethinking of the basis of political com-
munity, looking beyond state structures to their purposes in realizing agency and
the common good. Others believe that globalization calls for unbundling and
“reconfiguring” the citizenship package of rights, responsibilities, participation,
and identity (Delanty 2000: 126). Ong’s chapter shows how globalizing relations
of production already reconfigure some forms of membership and identity, but
this is an unintended consequence—not a program for global governance.

How can we use the resources of the citizenship tradition to address the
global gap?

Comprehensive global governance of the multifaceted citizenship gap
requires at least three dimensions. First, new venues and forms of participa-
tion must be constructed to broaden accountability for new subjects and to
manage global issues that fall between the cracks of the current system. At the
same time, “people out of place” must be granted space in existing institutions
and leverage in state structures. Finally, the relationship between traditional
state citizenship and new forms of global community must be developed.

Models for implementing global governance range from formal global
institutions to nongovernmental networks to issue-specific or sectoral regimes
(Keohane and Nye 2000). Each of these modalities must be considered for
its contribution to effective and inclusive delivery of universal rights—closing
the citizenship gap. We will examine a series of proposals that begin with exist-
ing state structures, some of which introduce additional layers or venues
of transnational authority, and close with the possibility of completely tran-
scending state authority through global cosmopolitanism.

A Global Safety Net—Better States, More Rights
The most restricted but grounded proposal for global citizenship builds on
existing state structures to broaden membership, rights, and participation.
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Based on the “English school” view of an “international society” of states, this
modality attempts to strengthen the governance obligations and multilateral-
ism of state members. Rather than resting on amoral claims of sovereignty, the
club of states would evict or sanction members who fail to uphold a code of
conduct based in universal rights. It might result in concrete gains for human-
itarian intervention in situations of acute gross rights abuses, or facilitate
regulation of state-controlled “public bads” such as land mines. But even pro-
ponents note that this pragmatic humanitarianism cannot address inequities
among states, and tends toward a lowest common denominator of rights
(Williams 2002).

A further necessary critique is the starting premise of this volume—that
many kinds of human needs have outgrown state structures in a globalizing
era. For migrants, refugees, many types of second-class citizens, workers in
weak states, all residents of failed states, and anyone accused of fundamental
breaches such as terrorism or treason, the state system is silent.

Another rights-based approach serves to enlarge the global safety net
through limited intergovernmental extensions. The emergence of new levels of
agency, international law, and judicialization discussed by Jacobson and Ruffer
and by Spiro might begin to build a global right to rights (including the right
to national citizenship). Enforcement institutions for these rights are not spec-
ified, although the default mode would be the state—a kind of global sub-
sidiarity in which issues are managed at the lowest effective level. However,
regional and global institutions serve as a backup for state failure in this
model, as envisaged by the new International Criminal Court for crimes
against humanity. While such a model is theoretically accountable to stateless
or transnational persons, no clear venue or jurisdiction is provided. Another
positive but murky and complex implication of a global right to rights would
be a corresponding responsibility for all international institutions to incorpo-
rate rights, not just those that serve as pressure on or supplements to state
enforcement. Thus, developments like the World Bank’s increasing attention
to human rights in economic adjustment programs and attendant condition-
ality would be extended, with controversial consequences for participation,
self-determination, and distribution.

Since these rights safety nets do not expand membership, they are subject
to reversals and limitations. In the Roman Empire, various gradations of citi-
zenship were granted to individuals and groups with the aim of incorporating
the upper strata into the imperial institutions, though with the narrower goal
of unifying the loyal supporters of the emperor. Under conditions of security
threat and the globalization of conflict, Falk’s chapter reminds us that we may
be seeing a revival of something like a graduated, defensive international citi-
zenship. Thus, rights can be selectively denied to some noncitizens (and even
citizens, in the post–September 11 United States), at the same time that mem-
bers of security and economic alliances are granted honorary membership. In
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response to terrorism, the United States simultaneously declares that nonciti-
zens can be tried by military tribunals, and passes fast-track trade legislation
allowing the president to negotiate binding trade agreements intensifying
globalization.

Multilevel Citizenship—A Place for Everyone
One more comprehensive approach to people out of place is the creation and
vesting of rights in multiple institutions, based in locales within and across
state borders. In the short term, multi-level citizenship could provide rights on
various scales: local or communal, district or urban, state, regional, and global.
Bull calls this a neomedieval model, observing that it “might . . . seem fanciful
to contemplate a return to the medieval world, but it is not fanciful to imagine
that there might develop a modern secular counterpart of it that embodies its
central characteristics: a system of overlapping authority and multiple loyalty”
(Bull 1977: 254). Such multilayered political orders do not erase national and
subnational identities, but allow infra- and supranational levels of loyalties
to find political and legal expressions through the dilution of sovereignty
(Bull 1979: 114). As Lipschutz points out, diverse citizenship may provide
a positive stimulus for enhanced civic engagement (Lipschutz 1999: 227).
Sassen’s chapter shows that even the traditional territorial link to state identity
has been disrupted by new geographies of membership, based more on mar-
kets, migration, and locality than on national boundaries. However, relocation
of rights at the level of the global city opens options but does not secure
accountability.

Multilevel citizenship may be particularly helpful to second-class citizens,
such as women, who can appeal to levels above and below the state to enhance
their access to rights. Multilevel citizenship may also provide the best hope for
migrants and stateless peoples. At the same time, breaking up the universalism
of the human rights tradition to ensure the provision of effective citizenship
rights could easily lead to a hierarchy of citizenships. A woman working in the
EU may be able to appeal to a more robust set of labor rights than her state
provides (Cicchowski 2001), but a woman in Nigeria sentenced to death for
adultery by a local religious court can barely appeal to her national courts—
whose response is uncertain—and has no recourse to a transnational body. In
addition, multilevel citizenship runs the risk of weak enforcement and neglect
of enabling institutions. Euro-skeptics critique the levels of deliberation, ac-
countability, and social rights in even the most advanced regional institution
(Follesdal 2002; Miller 2002).

Segmented Citizenship—Form Follows Function
Alternatively, rights could be granted through multiple institutional venues
clustered around issues (such as “international regimes”; see Krasner 1984;
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Rittberger 1993), in a kind of segmented citizenship. For example, labor rights
would be provided through the ILO, migration through Maastricht-type
agreements, and protection from crimes against humanity through an inter-
national court of justice. Under such arrangements, there is the danger of the
fragmentation of rights, contradictions between overlapping international
regimes and issues, and gaps in between them. For example, a 2000 Inter-
national Labor Organization agreement asking member states to sanction
Myanmar for forced labor has foundered on World Trade Organization rules
forbidding trade discrimination (Olson New York Times 2001). Segmented
citizenship could also be selectively available to different identity groups that
match regimes, such as indigenous rights or children’s rights, while leaving out
equally needy but less distinctive noncitizens.

A related phenomenon is the emergence of transnational market citizen-
ship, rooted in apolitical but authoritative corporate entities. As Ong’s work
suggests, where corporate, ethnic, or other collectivities control rights and
conditions more effectively than governments do, individuals’ fates will be
determined by their membership and status in these organizations. This
would clearly exacerbate rather than ameliorate inequalities for people out of
place. Proposals to enhance corporate social responsibility appear to be one of
the few channels for enhancing market citizenship. The most institutionalized
and comprehensive initiative is the Global Compact, in which more than four
hundred global companies have pledged via the United Nations to honor a set
of core labor, environmental, and human rights standards. Ruggie suggests
that this and related developments of socially responsible investment, corpo-
rate codes of conduct, and trade certification are constructing partial but
meaningful private governance, which may be a harbinger of a global “embed-
ded liberalism” linking sustainable capitalism to accountability and perhaps
participation (although not membership) (Ruggie, forthcoming).

Global Cosmopolitanism—Citizenship without Borders
Just as in the past new political entities established a commonality of fate
among their members, or among those who mattered the most, through
shared citizenship, so in the long term the logic of citizenship as membership
in a political community would require that the now globalized human rights
tradition be realized under conditions of global governance (Carter 1977;
Held 1995; Archibugi 1998). Global citizenship would be based on member-
ship in a global political institution.

Of course, such a goal still appears to be utopian, and, consequently,
the meaning of global citizenship remains elusive. The main gap is between
notions of “cosmopolitan citizenship,” which is a state of mind, focused more
on duties than on rights, and seems to require no political organization (Held
1995), and forms of “global citizenship,” which provide “a set of positive legal
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and political rights to enable individuals to play a part in global institutions”
(Carter 1977: 72). For example, Heater’s study of Western cosmopolitan ideas
leads him to focus on a world social citizenship that emphasizes compassion
and the duty of the strong to help others, without anchoring that duty in a
binding legal framework (Heater 1996).

The institutional variant of global citizenship would be the most compre-
hensive mode of incorporation for new issues and people out of place, but its
feasibility and effectiveness remain unknown. Some venues for the practice of
global citizenship would be a second, popularly elected, UN assembly; a new
International Human Rights Court; or perhaps the extension of the Interna-
tional Court of Justice’s jurisdiction to permit it to hear claims by individuals
against governments (Carter 1977: 74). Another option would be a UN assembly
of unrepresented peoples to supplement the states parties—but it is unclear
whether this would include only stateless national groups, diasporic or indige-
nous peoples, and how membership and participation in these constituencies
would be determined.

From a human rights perspective, it is also important to note a paradoxical
trade-off between these questions of inclusion and effectiveness and the very
rights global citizenship aspires to safeguard. Any global government would
run the risk of becoming a Leviathan, all the more dangerous for the multiple
powers it concentrates. Thus, Held calls for “cosmopolitan democracy”—not
just global citizenship—instantiated at multiple levels (Held 1995). But even
this balanced proposal leaves unclear the division of powers among states and
new global entities, the relationship between global political participation and
global social rights, and the potential distortion of democratic global institu-
tions by undemocratic state members (Axtmann 2002).

Conclusion
What can we offer noncitizens and second-class citizens? What can replace the
passport or polling place that some never had and others find insufficient?
Only multilevel or segmented citizenship seem to offer plausible short-term
alternatives, supplemented by a safety net of a global right to rights, member-
ship, and appeal. This patchwork incrementalism seems consistent with the
short-run solution to governance suggested by “globalization with a human
face”—a combination of liberal free markets for economic gain and struc-
tured escape clauses for political accountability (Rodrik 2000).

In terms of policy prescriptions, this means we must continue to build
global rights to rights through international law, while recognizing the diffi-
culties of true global institutions. Multilevel citizenship may offer relief to
second-class citizens of strong states and regions, but cannot provide a univer-
sal substitute for weak states and noncitizens. Segmented citizenship will be
the best bet for many of the migrants, refugees, diasporas, laborers, and others
at risk from globalization—because globalization is generating new norms,
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institutions, and pressures that permit the construction of issue-specific forms
of governance. These organizations and campaigns cannot offer membership,
but they can enhance rights, participation, and accountability.

In a world of nation-states, in an era of globalization, people out of place
will always be at risk. While new forms of membership cannot yet grant them a
place, evolving institutions can give them greater voice and protection.
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