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GENERAL EDITOR’S PREFACE
TO VOLUMES 11 AND 12 OF THE TREATISE

I am very pleased to present here Volume 11 of the Treatise of Legal Philosophy
and General Jurisprudence. A special thanks goes to Gerald Postema for this
Volume 11, which is so well integrated and complete as to offer an overview
of 20th-century legal philosophy in the entire English-speaking world. This he
did in addition to the invaluable work that with especial effectiveness he has
done in his role as associate editor in helping to work out a series of editorial
issues relative to the Treatise by contributing ideas, advice, and oversight.

The Treatise put forth its first five volumes in 2005: These are the theoreti-
cal ones, by Enrico Pattaro, Hubert Rottleuthner, Roger A. Shiner, Aleksander
Peczenik, and Giovanni Sartor. After these five volumes, another five—all his-
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10). These five historical volumes account for the history of legal philosophy
from ancient Greece to the entire 19th century, with several references to the
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With the present Volume 11 by Gerald Postema and the following Volume
12 edited by Enrico Pattaro and Corrado Roversi—which respectively present
the history of legal philosophy in the 20th century in the common-law world,
on the one hand, and in the civil-law world, on the other—the wheel is come
full circle. Indeed, the theoretical volumes published in 2005 in a way inevita-
bly reflected the state of research in legal philosophy at the beginning of the
21st century, and Volumes 11 and 12, in completing the diachronic treatment
of legal philosophy up to the entire 20th century, take us again to the 21st cen-
tury: The Treatise plan thus reaches its completion.!

My thanks go in the first place to the members of the Treatise’s advisory
board: the late Norberto Bobbio, Ronald Dworkin, Lawrence Friedman, and
Knud Haakonssen. I also wish to acknowledge my indebtedness to Peter Stein,
who is the other associate editor of the Treatise along with Gerald Postema. A
debt of gratitude is owed as well to Antonino Rotolo and Corrado Roversi for
their important and effective work. Finally, I would like to thank Neil Olivier,
of Springer, for the kindly and collaborative spirit with which he has followed
the project in recent years.

Enrico Pattaro
University of Bologna
CIRSFID and Law Faculty

' On the Treatise’s overall framework, see the General Editor’s prefaces in Volume 1, xix—
xxx; Volume 6, xv—xviii; and Volume 9, xv—xvii.



PREFACE TO VOLUME 11

The story of Anglophone general jurisprudence and legal philosophy in the
twentieth century can be told as a tale of two Boston lectures, separated by
sixty years, and their respective legacies.

In 1897, Oliver Wendell Holmes, Jr., then Associate Justice of the Supreme
Judicial Court of Massachusetts, delivered a lecture to the students of Boston
University Law School, which was later published by the Harvard Law Review
under the title, “The Path of Law.” Intended largely as advice to young men
embarking on the practice of law, the lecture initiated a dynamic new direction
for theorizing about law. Although Holmes did not single-handedly turn the
ship of American jurisprudence, the thoughts expressed in this essay launched
an approach to legal theory that was bold, iconoclastic, pragmatic, and largely
innocent of systematic legal philosophy and its history. In the early decades
of the twentieth century it inspired progressive-minded legal academics who
formed a rag-tag movement which had such a distinctively American cast that
it came to be called “American legal realism.”

Throughout the first half of the twentieth century, the movement Holmes
sired stayed home on American soil. At the same time, the rest of the common-
law world, led by England, was content to pursue mundane jurisprudential
tasks within the comfortable precincts of the province John Austin determined.
However, in 1952, H.L.A. Hart’s inaugural lecture, “Definition and Theory in
Jurisprudence,” jolted English jurisprudence out of its Austinian complacency
and reintroduced it to philosophy. Five years later Hart brought his revived
and revised positivist theory to the United States.

In 1957, H.L.A. Hart delivered to students of the Harvard Law School his
Holmes lecture, later published by the Harvard Law Review under the title,
“Positivism and the Separation of Law and Morals.” This essay, and even more
its book-length sequel, the classic Concept of Law (1962), launched a revital-
ized enterprise of philosophically sophisticated jurisprudence that took hold
first in Britain and not long after in the United States, Canada, and the rest of
the common-law world.

In these two lectures we find the headwaters of two distinct streams of An-
glophone legal theorizing in the twentieth century. The following chapters tell
the story of the movement and widening of these two streams. Rather than in-
terweaving discussions of these movements in strict chronological order, the
chapters below trace developments in each stream separately and in sequence
beginning with Holmes legatees, the realists. In some respects this is regretta-
ble, but it is warranted by the fact that, for the most part, the streams did not
intersect in significant ways until the last few decades of the twentieth century.
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This was due in part to differences in the theoretical spirit and the practical
ambitions that drove them. Holmes’s path-breaking work attracted thinkers
committed to a down-to-earth pragmatism that was skeptical of theory and
looked to practice for inspiration. When it sought intellectual partners in the
academy, it looked to the emerging social sciences. Hart’s revolution, in con-
trast, arose from solid British empiricism, and, while no less skeptical of Grand
Theory and metaphysical speculation, it looked to philosophy as practiced at
the time and shunned the social sciences. Differences in the institutional set-
tings in which these theorists worked further explain the lack of extended en-
gagement. The Holmesian strand, initially in its realist phase and later in its
critical and even law-and-economics phases, continually sought to challenge
legal orthodoxy and especially its mode of teaching of law in American law
schools. In consequence, it was always passionately reform-minded. Hart and
his legatees, while claiming the radical, orthodoxy-challenging Bentham as
their intellectual ancestor, sought largely to stand above the fray of academic
politics. For these reasons and perhaps others, the two camps only rarely en-
gaged each other, despite sharing the same language and heritage. It is possible
then to tell a coherent story of Anglophone jurisprudence over the past cen-
tury by following two largely distinct plot lines seriatim, noting points of inter-
section when they are significant. This is the story that unfolds in the ensuing
chapters.

Four further features of the story herein told call for attention. First, this
exploration is meant to be what might be called a “critical history” of twen-
tieth century jurisprudence in the common-law world. The aim is not only to
trace the movement of 7deas, but also and even more importantly to trace the
movement of arguments. Thus, while a great deal of attention will be given to
careful and sympathetic exposition of the views of the writers herein discussed,
we will not rest content with a grasp of these views, but rather will assess their
internal workings and plausibility by looking equally carefully at the arguments
offered for them, and the assessments of those arguments offered by critics.
Tracing the dialectic of arguments will be as important as tracing the influence
of ideas. This will take time and this, in turn, has necessitated a certain narrow-
ing of the scope of this critical history.

This is the second significant feature of this study. It will focus only on
what are regarded throughout this Treatise as central issues of general jurispru-
dence. General jurisprudence here is to be distinguished from both particular
and special jurisprudence. It is concerned with issues, problems, concepts, and
practices of law considered in general, and so not limited to any particular ju-
risdiction or legal system, nor any specific domain of law. Thus, although we
will herein explore the work of theorists working in the common-law world
who inevitably have in view the institutions and practices most familiar to
them, nevertheless, it is their reflections on universal or at least generic features
of law and the problems it generates that will occupy our attention, and not id-
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iosyncratic features of common-law legal institutions. Likewise, features of law
in general, and not features or principles of contract law, tort law, criminal law,
or any other domain of law, will be the focus of our attention. Furthermore,
we will not consider here developments in legal philosophy and normative po-
litical theory bearing on, for example, the nature, foundations, and scope of
rights, the principles of punishment, the limits of justified legal intrusion in
individual liberty, the fundamental principles of justice, or the host of other
important topics that are frequently and legitimately considered part of con-
temporary legal philosophy. This is regrettable, because, especially since the
early 1970s, there has been an explosion of interest in and high-quality writing
on these topics. However, any attempt to do justice to these developments at
the level of detail proposed for discussion of issues of general jurisprudence
would have required a very different work. So, with regret, a critical history of
discussions of these issues will not be attempted here.

Third, it will soon be obvious to readers that the respective legacies of Hol-
mes and Hart have very different characters. Theorists following Hart were on
the whole relatively well-behaved, proceeding in a disciplined way through a
common philosophical agenda and sharing broadly a common philosophical
approach. It is possible to see the developments over time in that stream as
the more or less logical or dialectical unfolding of ideas and arguments found
in Hart’s own work. However, Holmes’s legatees look far less homogeneous
and disciplined. They were inclined, even from the beginning, to take very dif-
ferent paths. Even Holmes’s relationship to the legal realists emerging in the
early decades of the twentieth century, as we shall see, was complex, and the
extent to which partisans of economic jurisprudence and the critical legal stud-
ies movement can be considered off-spring of the realists (or Holmes), is much
contested, often among the partisans themselves. In sharp contrast with Hart’s
legacy, there is in the Holmes’s legacy no common agenda and no agreement
on method or approach. Thus, use of the term “legacy” in this context may
be misleading, as John Finnis (2008, 17-8) reminded us. Certainly the term
as typically understood by lawyers—as that which the testator chooses to pass
on to others—is inapplicable. The term is used here in an extended sense to
include subsequent generations who look to the ancestor for inspiration, some
becoming members of this very loosely affiliated family by a kind of extended
adoption, where descendents adopt the ancestor or observers associate de-
scendents with ancestors, perhaps against the wishes of the parties, because of
illuminating similarities or shared grasp of certain problems of jurisprudence.
It is in this loose and tortured sense of “legacy” that we can speak of Dworkin
and Waldron, as well as the feuding exclusive and inclusive positivists, as part
of Hart’s legacy, and of the realists, Fuller, economic jurisprudence and femi-
nist jurisprudence as part of Holmes’s legacy.

Finally, we must acknowledge that the story told here did not begin with
the two lectures in Boston. Indeed, most of the problems faced by the legal
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theorists we will consider below were identified and debated in earlier centu-
ries. Common-law jurisprudence was given its classical expression in the work
of Sir Edward Coke and Sir Matthew Hale in the seventeenth century and was
restated by Blackstone in the eighteenth. The seventeenth century version was
vigorously challenged by Hobbes and Blackstone’s version was the focus of
most of Bentham’s most devastating critique and the opposition stimulated his
most creative thinking about the nature of law. But these developments, and
their culmination in the work of Austin, have been amply discussed in Michael
Lobban’s contribution to this Treatise and will not be surveyed here. However,
to tell the story adequately, other work in the late nineteenth and early twen-
tieth centuries must be considered. This includes the most important theo-
retical work Holmes did in the 1870s and 1880s and the work of British and
Commonwealth writers in the early decades of the twentieth century who es-
tablished the main outlines of analytic jurisprudence in response to dominant
Austinian positivism that took root in the 1870s. Thus, our story begins with a
prologue set in the 1870s first in England then in the United States.
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Chapter 1
ANALYTIC JURISPRUDENCE ESTABLISHED

In 1957, during his extended visit at the Harvard Law School, H.L.A. Hart
delivered his Holmes lecture, later published under the title Positivism and the
Separation of Law and Morals, in which he sketched a profile of his landmark
theory of law. As a listener might have expected, Hart opened his lecture with
praise for the jurist and justice after whom the lectureship was named (Hart
1983, 49-50). Holmes will always be regarded in English legal circles as “a he-
roic figure in jurisprudence,” Hart acknowledged, because he “magically com-
bined” two qualities: clarity and imaginative power. English jurisprudence al-
ways prided itself on the former, he maintained, but imaginative power it sure-
ly lacked. Like Bentham, who sought “to pluck the mask of Mystery from the
face of Jurisprudence” (Bentham 1977, 410), Holmes looked to careful analy-
sis of law and the language used in it to expose fallacies of thought and prac-
tice. In particular, Holmes shared with Bentham, Austin, and much of English
“positivist” jurisprudence that followed them the conviction that clarity and
precision required that what law is must not be confused with what it ought
to be. Hart went on in the remainder of the lecture to articulate the positivist
doctrine of the separation of law and morals and defend it against a variety of
what Hart thought to be misdirected criticisms.

From a historical point of view, it is remarkable that the only representa-
tives of English jurisprudence who warranted serious discussion in The Con-
cept of Law are Bentham and Austin,! as if jurisprudence had gone on holiday
since the publication of Austin’s Lectures in 1863. This was no accident. Most
observers of the history of English-speaking jurisprudence since the late nine-
teenth century generally agree that, while legal theory in the United States in
the period before the late 1950s was a bold, bustling, and rambunctious fron-
tier town, jurisprudence in the common-law world outside of North America
in that same period was a sleepy, contented, complacent village, dominated by
Austinian jurisprudence,? and showing no significant movement beyond Aus-
tinian orthodoxy or even any desire to challenge it.

There is a good deal of truth in this characterization, but it obscures from
view significant, if subtle, movement and challenges that did occur over these
years. To approximate more closely the truth about jurisprudence in the period
between Austin and Hart, the above characterization must be qualified in two
respects. First, it was not Austin’s work itself that exercised this remarkable

! John Salmond is mentioned, but only in passing (Hart 1983, 61).
2 Jurisprudence in the years between Austin and Hart was, according to Duxbury, “a one-
house town” (Duxbury 2005, 29).
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control, but rather the work of those writing in the generation following the
publication of his Lectures on Jurisprudence in 1863, most notably T.E. Hol-
land’s Elements of Jurisprudence (1924; first published 1880). It is doubtful that
Austin’s ponderous work was much read, but Holland’s book, an accessible
statement of core Austinian themes, and others like it, secured the dominance
of Austinian thought in English jurisprudence, and through the influential
work of Dicey, Austinian ideas came likewise to dominate constitutional theory
of the English Commonwealth.

Second, Austin’s was not the only jurisprudential voice heard in this pe-
riod and it did not escape serious criticism. As Michael Lobban has shown,’
Maine challenged the Austinian command model of law, arguing that it failed
utterly to fit working law in Indian and other non-Western legal systems. This
attack was carried forward by representatives of the historical jurisprudence,
like Vinogradoff (1920). In like fashion, Scottish legal theorists at the turn of
the century, especially Miller (1884, 1903) and Bryce (1901), challenged the
methodological abstemiousness of Austinian jurisprudence. While Maine and
Vinogradoff urged a wider role for comparative and historical research in juris-
prudence, the Scots urged a more serious engagement with systematic philoso-
phy of law. However, these criticisms were summarily dismissed by mainstream
English jurisprudence because its constituency, practicing lawyers and students
preparing for practice, had little patience with the scholarly or philosophical
study of law.

A more successful challenge to the orthodox Austinian doctrine of law, al-
though not to its characteristic methodology, came from New Zealand’s John
Salmond, whose textbook on jurisprudence (1924, first published 1902) was
widely studied. With the kind of reserve appreciated by English lawyers with
their noses close to the doctrinal grindstone, he engineered a significant if sub-
tle shift in English legal positivism, but the full impact of this shift was not
felt until half a century later when H.L.A. Hart systematically articulated and
defended the view (with only the barest acknowledgement of Salmond) in
The Concept of Law. Yet even Salmond saw little reason to challenge the ba-
sic methodological assumptions of Austinian orthodoxy. Dissenting voices did
raise questions about these assumptions, some more radical than others, but
these voices rarely received a serious hearing. Philosophy was driven from the
province of jurisprudence before the turn of the twentieth century; it returned
at mid-century, but even then not because of changes in prevailing jurispru-
dential attitudes but rather because of changes in the prevailing methods and
aims of philosophy.

This chapter traces the subtle transformations of analytic jurisprudence,
both its substantive theory of law and its understanding of the methodology
of jurisprudence, that occurred over the first half of the twentieth century. At

> Lobban, Volume 8 of this Treatise, secs. 7.2— 7.3.
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the end of this chapter we will find ourselves on the eve of the publication of
Hart’s Concept of Law with most of its central themes in view, albeit in sketchy
and unelaborated form.

1.1. Austinian Orthodoxy

Our story begins with the establishment of Austinian orthodoxy at the end of
the nineteenth century and criticism of it in the years immediately following.

1.1.1. Holland’s Opus

Holland’s Elements (thirteen editions from 1880 to 1924) established jurispru-
dence in the curriculum of English legal education in the late nineteenth cen-
tury. It articulated in a breezy style an uncluttered, unqualified, and unapolo-
getic version of Austin’s main jurisprudential doctrines, including an elementa-
ry presentation of its methodological aims. Elenzents soon became, in Twining’s
assessment, “the main vehicle of Austinian analytical jurisprudence” (Twining
2000, 26 n.10) and it remained so for over fifty years.

Holland understood the law as an aggregate of laws; hence, the primary ob-
ject of analysis is a law (Holland 1924, 15). A law is a rule of action (ibid.,
21, 23), which because it is a normative rather than a descriptive proposition,
must be understood as a proposition addressed to the will of a rational being
by another such will (ibid., 22). Since law does not merely counsel compliance,
we must understand these propositions as commands and hence as necessarily
accompanied by threats of sanctions. Moreover, they are addressed to classes
of people concerning classes of actions (ibid., 22-3). Thus, in first approxima-
tion, laws are “propositions commanding the doing or abstaining from, certain
classes of actions [by certain classes of agents]; disobedience to which is fol-
lowed, or is likely to be followed, by some sort of penalty or inconvenience”
(23). Such commands presuppose a “determinate authority” empowered to
impose them. Human laws are set by that authority “which is paramount in a
political society” (ibid., 41-2). The sovereign is paramount in the sense that it
is free of all control and controls all action within the state (ibid., 50).

The sovereign is not only the source, but also the ultimate enforcer of law.
Pace Maine, rules which do not depend on coercive force for compliance, do
not qualify as laws (ibid-, 53—4): We should “recognise as laws only such rules
as can reckon on the support of a sovereign political authority” (ibid., 54).
Holland did not shy away from the statist implication of this definition of law.

Until the State is constituted there can be no law, in the strict sense of the term. There may be,
and doubtless always have been, morality and customary rules of conduct. After the formation of
the State, such rules as receive its sanction and support, whether promulgated for the first time
by the governing body, or already in operations among the people, become, in the proper sense
of the term, “laws.” (Ibid., 56)



6 TREATISE, 11 - 20TH CENTURY: THE COMMON LAW WORLD

Joseph Raz once argued that Holland shifted theoretical attention away from
commands imposing laws to an exclusive focus on coercive enforcement, thus
from Austin’s focus on law-making institutions as definitive of legal sovereign-
ty to law-enforcing (and law-applying) institutions (Raz 1980, 190). Although
Holland (1924, 79) allowed that coercion is “the most obvious characteristic
of Law,” he also believed that other elements were equally essential to law. His
notion of a general rule relies heavily on the concept of command (ibid., 21)
and he insisted that positive laws are “authoritatively imposed” by the will of
the sovereign (ibid., 43 and n. 1): “[E]very law is a proposition announcing the
will of the State” (ibid., 88-9).

Holland acknowledged that custom plays a role in (English) law, but, like
Austin he insisted that it does so only insofar as customs are recognized by the
courts, which insist that they meet conditions of reasonableness (ibid., 60-1).
But he rejected Austin’s view that customary norms have status as valid laws
just in case they are individually recognized by a court. He thought this was a
mistake because in fact courts typically regard the rules of custom as already
having legal validity. It is more accurate, he argued, to think of the court as
legislating in a wholesale fashion, by setting conditions which customs must
meet. Thus, when courts encounter customary norms that meet these condi-
tions, they recognize the rules as already valid legal rules, as they would the
validity of a statute properly legislated by Parliament. “The judges acting as
delegates of the State, have long ago legislated upon this point as upon many
others [...] [and] established as a fundamental principle of law [...] that, in the
absence of a specific rule of written law, regard is to be had [...] to custom”
(ibid., 61). Although he departed from Austin’s specific account of custom,
Holland did not abandon the fundamental Austinian model. Customary norms
still depend for their legal validity on legislative activity of the courts, activity
that also results in “many other” such rules, although in this case it operates in
a wholesale fashion. It was a further step, and not a small one, to focus not on
the court’s legislative activity as a demi-sovereign but on its practice of recogni-
tion of legal principles as the foundation of law. That step, we shall see, was for
Salmond to take, but first we must consider the main outlines of criticisms of
Austinian jurisprudence.

1.1.2. Austinian Orthodoxy Challenged

Despite its dominance, orthodox Austinian positivism was challenged on each
of its key doctrines by critics outside and within the Austinian camp. The main
critical themes emerging already in the 1890s and before, sounded over the fol-
lowing six decades with only subtle variation and little development. Critics
found the defects of the command model and doctrine of sovereignty too obvi-
ous to need elaboration, while defenders dismissed objections as minor com-
plications, to be dealt with at some other time by someone else. Nowhere evi-
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dent in this period is the kind of philosophical seriousness that kept Bentham
from publishing his Inztroduction to the Principles of Morals and Legislation for
a decade while he worked out systematic answers to problems he found in his
version of the classical doctrines (Bentham 1996, 301-11). Such philosophical-
ly serious treatment of the doctrines and their defects was not to appear until
the second half of the century.

1.1.2.1. Commands and Complications

Critics argued that the command model of laws distorts our understanding of
law and blinds us to their variety. Objections came from two quarters. Bryce
clearly summed up the first line of criticism, which arose from within the ranks
of analytic jurisprudence, when he wrote:

In mature States where there exist public authorities regularly exercising legislative functions,
most laws do not belong in their form or their meaning to the category of commands. In order to
make them seem commands a forced and unnatural sense must be put upon them, by representing
the State as directly ordering everything to which it is prepared to give effect. (Bryce 1901, 500)

Law adopts a variety of modalities which cannot be reduced to personal direc-
tives imposing duties, critics argued (Bryce 1901, 500-1; Salmond 1893, 98—
106; Salmond 1924, 54; Buckland 1945, 49-51). Permissive laws, for example,
declare certain conduct not to be wrongful and thereby define certain liberties
rather than impose obligations. Likewise, laws defining remedies for wrongs
done, rules of evidence and procedure, and rules for interpretation of law or of
acts in law are modeled on commands only at the cost of serious distortion of
their nature and function. To shift the focus of the command from subjects to
officials does not fit the facts, Salmond argued, for often officials are not pun-
ishable for failure to comply with many such rules. He added that “these rules
are rules of law because they are as a matter of fact acted on, not because the
judges are bound by legal sanctions to act upon them” (Salmond 1893, 100-1).
It is equally distortive to view the “nullity” that often accompanies failure to
comply with such laws as itself a sanction.

This is a most perverse and unnatural method of regarding them. . [...] A plaintiff is non-suited,
not as a punishment for his failure to adduce legal evidence, but simply because in the eye of the
law his case has not been proved. The injury sustained by a litigant who adopts a mistaken pro-
cedure is in no other sense the sanction of a rule of procedure, than that in which the broken leg
that results from a fall is a sanction of the law of gravity. (Salmond 1893, 103—4)

“A sine qua non is not an imperative,” Buckland (1945, 91) quipped half a
century later. Bryce agreed that such laws take the form of “an authorization
which makes action legal which might otherwise have been illegal” (Bryce
1901, 500). He came close to recognizing a fundamental conceptual difference
between mandatory laws and laws that create and confer legal powers, but the
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concept of a legal power still eluded him. He tended to see powers in terms
of liberties, or “declarations of the doctrines which the Courts have applied
and will apply” (Bryce 1901, 500). Although he approximated the Hohfeldian
understanding of legal powers (see chap. 3, sec. 3.1.3) when he likened them
to “assurances given by the State that it will, with physical force at its disposal,
take a certain course in certain events, and thus they become instructions help-
ful to the citizens, showing them how they may get the law, and physical force,
on their side in civil disputes” (ibid.). Salmond, on the other hand, clearly dis-
tinguished legal powers from rights (“in the strict sense”) and liberties (Sal-
mond 1924, 237-52) and on that basis was able to distinguish between legal
duties and legal disabilities (lack of legal power).*

The second line of criticism originated in the work of external critics, but
was later embraced by some within the analytic camp.” Critics sympathetic
with historical jurisprudence argued that the signal failure of the command
model was its blindness to customary forms of law. Customary rules are not
imposed on a community by a determinate political authority, as the command
model insists, but rather develop spontaneously within it. Holland, as we have
seen, modified Austin’s view, according to which customs became law when
recognized by courts exercising a delegated law-making power (Austin 1954,
31, 163), and held that courts tend to exercise this law-making power in whole-
sale fashion, legislating conditions which customary rules must satisfy in order
to earn status as valid laws.

Critics thought the modified Austinian account, even if it explained the
role of custom in English law, was still blind to the operation of customary
law in the wider world. They argued that Holland’s explanation presupposes
the centralized political authority characteristic of the modern state and fails
to explain the nature and role of law in political communities temporally and
culturally distant from England (Pollock 1872, 191-2). Austinians, for their
part, tended merely to dismiss this objection on the ground that it took them
beyond the boundaries of the province of jurisprudence as they understood
them. But they found it more difficult to dismiss criticism of their treatment
of international law and constitutional law. Critics not only challenged the
Austinian doctrine of sovereignty, which we will consider presently, but also
the assumption that law must be seen as the product of institutions of the
state, especially institutions of coercive enforcement. Some in the analytic
jurisprudence camp (e.g., Salmond) were willing to accept that coercive en-

* The distinction appears already in the first (1902) edition of Jurisprudence. For further
discussion of the analysis of rights and powers in analytic jurisprudence at the turn of the century,
see chap. 3, sec. 3.1.3.

> Notably, Frederick Pollock (1872). Because of its importance for understanding the
Austinian starting point of Holmes’s jurisprudence, I will reserve discussion of Pollock’s essay for
Chapter 2, Section 2.2.2
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forcement is a necessary condition of the existence of a legal system, but re-
jected the Austinian assumption that coercion is a necessary feature of each
law. Other critics, notably William Galbraith Miller, pressed a more funda-
mental criticism.

Against those who put state enforcement institutions at the foundations of
law, Miller argued that this focus distorts our understanding of law’s funda-
mental mode of operation. “The error of supposing that law is only involved
in cases of contentions between men,” he wrote, “is as great as if we supposed
that nobody but a dyspeptic had a stomach or a liver” (Miller 1884, 22). He
complained that Austinians practically define all laws as legislation, which im-
plies that “law begins with the State” (Miller 1903, 264) and that is mistaken
in two respects. First, law cannot be equated with legislation, since “legisla-
tion, like the social contract, implies a common law behind it” (ibid.). Invok-
ing Hume’s familiar critique of the idea of an original contract as the founda-
tion of political authority (Hume 1985), Miller argued that legislation cannot
be the source of all law, because law-making, like contract- and promise-mak-
ing, presupposes a rule or practice of recognizing certain acts as giving rise to
binding obligations, a practice that also sets the terms and conditions of such
rule-making. Thus, law-making presupposes laws that empower authorities to
make law and provide the “ideas of justice whereby we may interpret the stat-
utes of the legislator” (Miller 1903, 264) and so legislation cannot model all
law. More fundamentally, the Austinian model reverses the order of depend-
ency between law and the state. “Law, like language,” he argues, “springs from
the society itself, and one of its first works is the creation of the State [...] for
the enforcement of rights and duties in accordance with law. The State makes
laws but does not create law, just as it may manufacture gun-powder, but does
not create chemical reactions” (ibid., 265). Miller’s criticism goes beyond the
historical school’s objection that Austinian jurisprudence is limited to legal sys-
tems of modern states. His claim is that the state is a legal entity, the existence
and nature of which depend on law. Its ability to make law is constituted by
law that it does not and cannot make. Similarly, Bryce objected that the no-
tion of sovereignty is a de jure legal notion: sovereignty “exists in the sphere of
Law: It belongs to him who can demand obedience as of Right” (Bryce 1901,
520). Austinians avoid this criticism, he argued, by confusing legal sovereignty
with practical mastery, that is, with effective coercive control (Bryce 1901, 537,
540). To assess this last charge we need to look more closely at the Austinian
doctrine of sovereignty.

1.1.2.2. Limits of the Sovereignty Doctrine

As understood at the turn of the century, the Austinian doctrine of sovereignty
held that, necessarily, at the foundation of every legal system was a determinate
person or body of persons which holds ultimate power of command, such that
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the bulk of members of the political society are habitually disposed to obey
it while it is not likewise disposed to obey any determinate superior; and this
sovereignty, necessarily, is undivided and legally illimitable. Although the com-
mand model of laws and the doctrine of sovereignty are closely linked in Aus-
tinian jurisprudence, they are conceptually distinct. As John Dewey pointed
out, it was common at the time for critics to confuse the power to command
with the power to coerce (Dewey 1894, 33-37). For example, T.H. Green,
echoing Maine, maintained that the essence of Austinian sovereignty lay in the
power “to put compulsion without limit on subjects, to make them do exact-
ly as it pleases” (Dewey 1894, 31 quoting Green 1889-1890, vol. 2, 401 and
Maine 1880, 349).¢ Against this typical misreading, Dewey argued that accord-
ing to the Austinian doctrine the capacity to command rests not on the power
to compel but rather on the wide-spread disposition to obey, a disposition that
may have many different causes. It follows that sovereign coercive power is not
necessarily unlimited. Dewey argued further that Austin accepted that the hab-
it of obedience might be limited in various ways with respect to both the ob-
jects and the occasions of obedience, but that they could not count as divisions
of or limits on sovereignty because no determinate person or body (habitually
obeyed by all others) imposed them (Dewey 1894, 35-7).

This important clarification of the Austinian doctrine left untouched the
question of the necessity of the unity and illimitability of sovereignty. The
Hobbesian pedigree of the doctrine is unmistakable, but, for Hobbes, this ne-
cessity lay in his normative argument for political authority (Hobbes 1991, e.g.,
chap. 29, par. 9). We look to law defined by the great leviathan to provide the
public standards absent in the state of nature, so to introduce alleged legal lim-
its on the sovereign introduces uncertainty which, in turn, risks plunging us
back into the state of nature. Bryce (1901, 536) observed that Hobbes looked
to unified and illimitable sovereign authority as “pointing a way out of civil
war.” Bentham also had practical reasons for his, more modest, endorsement
of the doctrine of sovereignty, ultimately relying also on a concern about secur-
ing the publicity of legal norms. However, Austinian orthodoxy at the turn of
the twentieth century treated such general philosophical arguments with great
suspicion, especially when they rested on practical or normative principles.
The ultimate, undivided, and legally illimitable nature of sovereignty was sim-
ply stipulated; sovereignty so conceived was regarded as a universal and neces-
sary feature of all legal systems.

Critics attacked this doctrine at two points. First, they argued that it simply
failed to fit the facts. It was not necessary to look to primitive or ancient socie-
ties for counter-examples, for even among familiar, mature legal systems—once
we look beyond simple monarchies—it is difficult to locate an Austinian sov-

¢ According to Maine, Austin’s sovereign necessarily possesses “irresistible force” (Maine

1880, 350).
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ereign. Anticipating Hart’s familiar challenge (Hart 1994, 71-8), Bryce asked
where, for example, the sovereign resides in the dual state of the Austro-Hun-
garian monarchy (Bryce 1901, 538-9). Even more pointedly, he asked who is
to be deemed sovereign in the United States (Bryce 1901, 539-40; compare
Salmond 1924, 530). All the governing bodies are said to be subordinate to the
Constitution, but the Constitution is not a determinate person or body of per-
sons, and the only eligible such body of persons is the people of the states, but
they do not act regularly. Moreover, “the majorities by which the Constitution
can legally be amended are very rarely attainable; and when they are not attain-
able, there would therefore seem to be no Sovereign at all” (Bryce 1901, 540).
And surely, Dewey (1894, 38-42) argued, “the people” do not meet the condi-
tions of determinacy that Austin stipulated for sovereignty.

A more fundamental line of criticism was also pressed in the early years
of the new century. It focused on the coherence of the Austinian concept of
sovereignty. If sovereignty is a matter of fundamental law, then, it was argued,
whether in any given legal system sovereignty is legally limited, or divided in
some fashion, must be settled not by a prior: stipulation, but only by looking
to the fundamental law of that system (Bryce 1901, 506-7). The root mistake
of the Austinian account was to treat the determination of the dimensions of
sovereignty, and so features of the foundations of a legal system, as a strictly
conceptual or theoretical matter.”

Salmond (1893, 140-1) pressed this line of criticism especially against the
illimitability doctrine. This doctrine, he maintained, comprises two claims:
(i) Necessarily, every legal system recognizes legislation as a source of law and
(ii) necessarily, legislative power is unlimited. That is, guod principi placuit legis
habet vigorum is a necessary truth of jurisprudence. However, Salmond insist-
ed that this is simply false—it is not essential to any system of law that the gov-
erning authority be regarded as having any legislative power, let alone that the
power be unlimited (“infinite”). The illimitability of legislative power “stands
on exactly the same level as any other principle of law” (ibid., 140); for “a prin-
ciple is a principle of law, not because it is true or has any rational foundation,
but because it is recognised and acted on by the State” (ibid., 143).® Thus, to
determine whether supreme legislative power in a system is legally unlimited
one must look neither to normative arguments nor to & priori conceptual con-
siderations, but only to the activities of that system’s tribunals. In England, the

7 Later, a similar question will arise regarding the determinants of the content of the rule
of recognition (the concept that plays a role in Hart’s positivism parallel to that of sovereignty
in Austinian positivism). See the debate between inclusive and exclusive positivism in chap. 10,
below.

8 Similarly, Salmond wrote in Jurisprudence, “the extent of legislative power depends on and
is measured by the recognition accorded to it by the tribunals of the state. Any enactment which
the law-courts decline to recognise and apply is by that very fact 7o law and lies beyond the legal
competence of the body whose enactment it is” (Salmond 1924, 529, author’s emphasis).
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legislative power of Parliament is sovereign, he admitted, but this is not theo-
retically necessary; indeed, it was not always so.

But does it not follow that it is in the courts rather than legislatures that
unlimited sovereignty is located, for, on this view, courts have unlimited power
to make (or at least to recognize) law? Definitely not, Salmond (1893, 138-9)
replied, for “the administration of justice is, in respect of the recognition of
new rules of law, habitually regulated by legal principle, in exactly the same
sense and manner in which it is so regulated in other respects. [...] The causes
or occasions of the recognition of new principles of law by the judicature are
themselves defined and determined by law” (ibid., 139).

Are not such alleged limits of legal principle ineffectual and hence not real
limits at all? After all, states (or their courts) comply with such principles if
they wish but not otherwise. Salmond replied that, although this is true, it does
not make them any less real legal limits, for the same is true for all legal rules,
not merely of limits on judicial recognition. A sovereign can ignore any laws
(ibid., 148), but that does not make them any less laws or violation of them
any less violations. Salmond’s argument seems to be that from the fact that any
organ of the state can get away with non-compliance it does not follow that it
can do so legally. Law is a matter of norms, which define duties, powers, and
limits on powers. Law can never eliminate the possibility of non-compliance or
revolution, but that inability does not make these actions any less contra-legal.
The inability implies nothing about the possibility of legal limits on sovereign
power.

Defenders of the Austinian doctrine pressed a different argument at this
point. Austin once wrote that “supreme power limited by positive law, is a flat
contradiction in terms” (Austin 1954, 254). Salmond argued, in response, that
this conceptual thesis rests on a confusion of legal limzitation with legal sub-
ordination and, more fundamentally, it confuses subjection of the exercise of
legal powers to conditions and limits with the subjection of the exerciser of
those powers to legal duties (Salmond 1893, 137-8; 1924, 527). All legislative
power, even that of an “omni-competent” patliament is subject to conditions
regarding the mzanner of enactment of legislation which do not impose any le-
gal duties on the part of law-makers. The same is true, he argued, with respect
to limits on the mzatter of legislation (Salmond 1924, 530). The Austinian tradi-
tion failed to recognize the fundamental difference between legal limits and
legal duties, because it is saddled with the command model of laws. On this
view, to be subject to any law is to be subject to a command, hence a sanction,
and thus a subject to legal duty. So, subjection to any law entails subjection to
the power of a determinate superior. There can be no legal limits on sovereign
legislative power, because, on the command model legal limits entail that the
law-maker is subject to some other power, hence not supreme, or is subject
to its own commands, which is no subjection at all. But, as we have seen, Sal-
mond argued that it is a major defect of the command model that it has no
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room for legal norms that perform functions other than imposing duties. And
among the norms we might find in a legal system are those which impose sub-
stantive conditions on the exercise of legislative power.’

It is perhaps already apparent that Salmond’s views represented a signif-
icant revision of Austinian orthodoxy and a bridge to developments in legal
positivism in the second half of the century. These views warrant a closer look,
which we will undertake in section 3. But first we will explore the influence of
Austinian jurisprudence on English constitutional theory through the work of

Albert Venn Dicey.

1.2. Dicey: The Sovereignty of Parliament and the Supremacy of Law

Although Dicey’s work mainly addressed basic issues of English constitutional
law, it had an impact on English jurisprudence in the first half of the twentieth
century well beyond constitutional theory. This was due in part to the rather
narrow focus of English and Commonwealth legal theory in the period on lo-
cal law and its structural doctrines, but it was also due to the way Dicey subtly
wove themes of constitutional theory and the rule of law into a perspective on
the nature of law that was especially congenial to contemporary common-law
lawyers and legal scholars. Dicey’s debt to the Austinian tradition is evident in
The Law of the Constitution; yet his thinking was even more deeply rooted in
common-law patterns of thought.

The Law of the Constitution (Dicey 1982)' articulated and elaborated three
main theses: the sharp separation of constitutional laws from constitutional
conventions, the legislative sovereignty of Parliament, and the supremacy of
law. The first provided the structure for Dicey’s enquiry. Constitutional law
proper, according to Dicey (1982, cxl—cxli, 227, 313), includes all and only
those rules and doctrines—whether written or unwritten, derived from statute
or rooted in judicial precedent—that are consistently enforced by the courts;
constitutional conventions comprise all the rules governing the distribution or
exercise of the sovereign power of the state that rest on the understandings,
practices, and habits of government officials (ibid., cxl, 280f, 292). Echoing
Austin, Dicey insisted that although constitutional conventions are binding on
officials and in practice are no less sacred than constitutional laws, they are
binding only as a matter of “constitutional morality,” not as a matter of law,
because they would never be enforced by courts of law (ibid., cxli, 278, 280).

° To the objection that these limits could not be enforced against the sovereign power,
Salmond argued that enforceability was not necessary, and that justiciability—regular recognition
and use by the courts of the principles imposing such conditions—is sufficient for their legal
status. See below section 1.3.2.

10 First published in 1885. Eight editions were published between 1885 and 1915 all under
Dicey’s supervision.
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Indeed, courts would simply refuse to hear disputes invoking them. “They are
none of them ‘laws’ in the true sense of the word,” Dicey wrote, “for if any or
all of them were broken, no court would take notice of their violation” (ibid.,
cxliii). Conventions are not only unenforceable; they are not justiciable.

Dicey simply helped himself to this staple of Austinian jurisprudence. No-
where did he attempt to defend the view of law on which it relies. Howev-
et, even here, when he is at his most Austinian, Dicey introduced a note that
sounds more in a common-law mode. He argued that, although constitutional
conventions are not laws, strictly speaking, they are legally relevant and “nearly
as binding” as proper laws (ibid., 293). Their binding force rests not (or not
wholly) on popular opinion,!! as Bentham and Austin held, but rather on the
fact that they have behind them “the force of law” (ibid., 295-7) in the sense
that officials who defied them would quickly find that they are unable to carry
out their ordinary legal responsibilities, because actions needing authorization
of law would stand legally naked, unauthorized, and often in violation of the
law (ibid., 297). Although constitutional conventions cannot themselves be en-
forced or adjudicated, they are so thickly woven into the fabric of ordinary law
that violators are inevitably put at odds with the law and liable to the ordinary
administration of the law. Thus, constitutional conventions, like other funda-
mental doctrines of constitutional law, are rooted in the ordinary law of the
land and in the common usage of the courts that administer and maintain that
law. Dicey offers no clear examples of this phenomenon, but the idea is famil-
iar enough to classical common-law jurisprudence, although integration of the
conventions into the body of law would have been regarded as sufficient to
secure for them status as proper laws. Dicey’s Austinian sympathies prevented
him from drawing the same conclusion.*

With the distinction between constitutional laws and constitutional conven-
tions in place, Dicey identified two fundamental doctrines of English consti-
tutional law. The first is the doctrine of the (unlimited) legislative sovereignty
of Parliament: Parliament “has the right to make or unmake any law whatever
[...] no person or body is recognised by the law of England as having a right
to override or set aside the legislation of Parliament” (ibid., 3—4). Thus, judg-
es, “as exponents of morality,” have no power to override acts of Parliament
(ibid., 19). “A modern judge would never listen to a barrister who argued that

" As he argued in Law and Public Opinion (Dicey 1905); see Michener’s foreword (Dicey
1982, xx).

12 Yet, if he were consistent, Dicey would have had to deny proper legal status to his two
pillars of English constitutional law. Latham (1949, 525) pointed out that “Dicey was unable to
cite a single decided case as authority for his classic exposition of the sovereignty of Parliament.”
The same is true for the companion doctrine of the supremacy of law. Such fundamental legal
principles, Latham argued, owe their status and validity, especially in a common-law system,
to tacit integration into the body of law. But if this is true, Dicey had little basis, other than
Austinian prejudices, to deny constitutional conventions status as proper laws.
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an Act of Parliament was invalid because it was immoral, or because it went
beyond the limits of Parliamentary authority” (ibid., 20).

This is a classic statement of the English doctrine of Parliamentary sover-
eignty; yet, what Dicey took away with one hand he gave back in good part
with the other. To counter the mistaken impression sometimes given by the
language of the courts, he wrote that “judges, when attempting to ascertain
what is the meaning to be affixed to an Act of Parliament, will presume that
Parliament did not intend to violate the ordinary rules of morality, or the prin-
ciples of international law, and will therefore, whenever possible, give such an
interpretation to a statutory enactment as may be consistent with the doctrines
both of private and of international morality” (ibid., 20). This strategy of ju-
dicial interpretation is not only typical of classical common-law adjudication,
but it was also endorsed by Hobbes (1991, 194), who argued that judges must
appeal to “equity” (law of nature) where the intention of the sovereign legisla-
tor must be discerned. “The Intention of the Legislator is alwayes supposed to
be Equity: For it were a great contumely for a Judge to think otherwise of the
Soveraigne.” This strategy, like the companion common-law strategy of pre-
suming that Parliament intended their statutory language to cohere with the
existing body of common-law principles, invites a degree of judicial review of
legislation that a baldly-stated doctrine of legislative sovereignty would seem to
rule out.

Dicey (1982, 27, 285), unlike other Austinians, was clear that he regarded
this doctrine as a legal, not a political or de facto, principle. Thus, he recog-
nized that the principle was compatible with political limitations involving
both “external” limits on the people’s disposition to obey and “internal” limits
due to shared commitments of government officials to shared political values
and principles (ibid., 30-2). Although he toyed with the Austinian thought
that the idea of a legally limited sovereign is self-contradictory (see above sec.
1.1.2.2), he concluded that it must be seen more narrowly as a doctrine of Eng-
lish constitutional law, rooted like all English law in the common practice of
its governing institutions, rather than a general jurisprudential principle. This
English doctrine is not derived from the Austinian doctrine; rather, the Austin-
ian doctrine is a generalization of the English principle (ibid., 26-7).

The second pillar of English constitutional law, according to Dicey, is the
doctrine of the supremacy of law. Despite its narrower focus, Dicey’s discus-
sion greatly influenced thought about the rule of law in the Anglo-American
tradition since the publication of The Law of the Constitution. Because of this
influence, and because the notion plays a major role in the thought of Lon
Fuller, Frederick Hayek, and others (see chap. 4 below), it is important to look
carefully at Dicey’s distinctive and in some ways idiosyncratic doctrine.

Dicey’s supremacy of law doctrine comprises three “kindred conceptions”
(ibid., 110). The first holds that “no man is punishable or can be lawfully made
to suffer in body or goods except for a distinct breach of law established in the
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ordinary legal manner before the ordinary Courts of the land” (ibid.).” This
principle, as Dicey elaborated it, is rich in meaning. It embraces the principle
nulla crimen sine lege and extends to every activity of government, opposing
every exercise of “wide, arbitrary, or discretionary” governmental power (i.e.,
power not accountable to general public rules of law and ordinary courts).
This principle funded Dicey’s vigorous opposition to the development of ad-
ministrative law in England (Jowell 2000, 7-10).

The second component of the supremacy of law invokes the idea of equal-
ity before the law. It insists on one law for all, “the universal subjection of all
classes to one law administered by the ordinary Courts” (ibid., 114). Accord-
ing to this principle, no one is above the law. Moreover, just like every citizen,
every official, from Prime Minister to constable, is subject to the same law and
the same system of enforcement. Dicey’s notion of the rule of law focuses on
the exercise of arbitrary power by those in positions of authority and leaves
unclear the role of equality, understood as “equal protection of the law” for all
citizens, in the ideal of the rule of law.

The third component of Dicey’s notion is the most idiosyncratic. He in-
sisted that protections of personal and civil liberties are “the result of judicial
decisions determining the rights of private persons in particular cases brought
before the Courts” rather than deriving from broad statements of rights or
principles in a written document of fundamental law (ibid., 115-6). These im-
portant rights are the product of, and continually protected by, vigilant contes-
tation in the regular and public courts of law which are focused on concrete
matters, rather than grand abstract principles, and these rights are inseparably
tied to effective remedies: ubi jus ibi forum et remedium (ibid., 117-8). The
principles, which are announced with fanfare in the Constitutional Codes and
Basic Laws of other countries are the consequence rather than the source of
individual rights in English constitutional law, according to Dicey (ibid., 121).

Dicey’s understanding of the rule of law—especially its clear preference for
ordinary courts over special tribunals, private over public law, and its preju-
dice against abstract principle and written constitutions—clearly speaks in
an English, common-law jurisprudential dialect. But we should not overlook
a more general message embedded in this idiosyncratic medium. First, Dicey
made clear that the rule of law is not served by governments that merely rule
with law, using law as a convenient instrument of governing; rather, it calls for
law’s supremacy, law’s shaping and constraining the exercise of governmental
power (Postema 2010b, 276). Second, he was less focused than later theorists
of the rule of law, like Lon Fuller, on formal features of legal instruments, like

B Dicey here echoes Clause 39 of the Magna Carta (1215): “No freemen shall be taken or
imprisoned or disseised or exiled or in any way destroyed, nor will we go upon him nor send
upon him, except by the lawful judgment of his peers or by the law of the land” (Howard
1998).
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generality, prospectivity, and the like. Rather, Dicey encouraged us to think of
devices for holding the exercise of power accountable. Hence, the concern
of his second principle was not to serve an egalitarian ideal of subjection to a
common set of laws, important as this might be, but rather with ways in which
formalities of law can be used to shield political power from accountability.
Subjecting public power to the same law and the same tribunals was meant
to keep the exercise of this power always open to public scrutiny. This same
concern also underlay the third component of his conception. Dicey thought
that abstract principle, however amiable and public, leaves power insuffi-
ciently accountable, if it is not disciplined by adjudication tied to a body of
concrete cases and the necessity of providing concrete remedies. Dicey’s bias
in favor of ordinary common-law courts may have been unwarranted, but the
features that, in his view, characterized the operation of these courts at their
best—publicity, openness, accessibility, independence, and competence to call
all exercises of executive power to account—are surely important components
of any adequate understanding of the rule of law.

But this leads us to wonder about the relationship between the two pillars
of Dicey’s constitutional theory. The doctrine of the supremacy of law seems
inconsistent with his doctrine of Parliamentary sovereignty, for a sovereign leg-
islature is competent to enact restrictions of individual liberty and to delegate
vast powers of the executive branch without challenge let alone reversal by the
courts. However, Dicey insisted that the two doctrines, far from being incon-
sistent, were “mutually supportive” (Dicey 1982, 268-73). Parliament is sover-
eign, he argued, only with respect to its general legislative activities. Hence, it
cannot exercise direct executive power, and the doctrine of the supremacy of
law at its most fundamental means that courts have the right to control the ex-
ercise of governmental power (ibid., 315). Moreover, sovereign power can be
exercised only through formal, deliberate legislation. “Parliament speaks only
through an Act of Parliament” and execution of the will expressed in such
Acts is put exclusively in the hands of the courts, thereby “greatly increas[ing]
the authority of the judges” (ibid., 269). Likewise, he argued, the supremacy of
law “necessitates” parliamentary sovereignty because the only escape from the
limits on official governmental action imposed by law is to seek further legal
authorization from Parliament. In times of “tumult,” when government must
exercise discretion, it can do so only with a grant of such discretion by Parlia-
ment which, in effect, “legalizes illegality” (ibid., 271-2).

It is hard to find this argument entirely persuasive. T.R.S. Allan maintains
that the two doctrines can be reconciled if we attribute to Dicey a divided sov-
ereignty doctrine according to which Parliament is accorded full legislative
sovereignty, but the ordinary courts are accorded full adjudicative sovereignty
(Allan 2001, 13—4). Thus, while courts are not empowered to overturn legisla-
tion, the application and interpretation of general legislation are put under the
sovereign supervision of the publicly accessible courts. The courts are bound
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to interpret the explicit language of legislation on the assumption we noted
earlier, namely that it was intended to be strictly consistent with deep princi-
ples of the constitution, including the values of the rule of law and individual
liberty. So, any attempt to compromise these deep principles will be possible
only through legislative acts which make their liberty-limiting or rule-of-law-
compromising intent explicit and subject to popular scrutiny. If this reading of
Dicey’s intent is sound, then it appears that Dicey puts his faith for the achieve-
ment of the aims of the rule of law not in judicial institutions, but rather in the
power of publicity to mobilize political and popular resistance.'* Whatever we
conclude about this attempt to reconcile two pillars of Dicey’s constitutional
theory, it is clear that he held that these principles are valid doctrines of Eng-
lish law strictly in virtue of their integration into the body of English law rec-
ognized and accepted by courts charged with maintenance of this law. This
links his constitutional doctrine to the line of thought in general jurisprudence
emerging in the work of John Salmond. Because of the importance of this gen-
eral thesis for jurisprudence in the Hartian tradition, we pause here to consider
its development in the thought of Salmond.

1.3. Salmond: Positivism Recast

John Salmond was born in Northumberland, England, in 1862, but he was
raised and went to university in New Zealand. After earning his law degree at
University College London, he returned to New Zealand to practice law. His
first contribution to jurisprudence, First Principles of Jurisprudence (1893), was
written while practicing law, but the first edition of his textbook, Jurisprudence
(1902), was published while he taught law at the University of Adelaide.” He
entered government legal service in 1907, eventually serving as Solicitor Gen-
eral then sat on the Bench of the Supreme Court from 1920 until his death in
1924.

1.3.1. Jurisprudentia Universalis—The Science of Civil Law

Salmond began Jurisprudence in a fashion typical of analytic jurisprudence
at the beginning of the century. “Law,” he wrote, broadly refers to any rule,

4 One can also find an argument of this kind in Lon Fuller’s account of the rule of law; see
chap. 4, sec. 4.3.3, below.

Y Jurisprudence appeared in seven editions during his life time, the last in 1924, but, because
it had become a standard pedagogical tool in Britain and the Commonwealth, five more editions
were published by a succession of editors, some of whom (especially, Parker in the ninth edition
and Fitzgerald in the twelfth) very substantially revised Salmond’s original text. Glanville
William’s tenth and eleventh editions (1947, 1963), however, preserved (with some deletions,
additions, and revision) most of the original material of interest to general jurisprudence. Hart
was probably familiar with the tenth edition of Salmond’s Jurisprudence.
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standard, or pattern to which actions do or ought to conform. Although he
distinguished eight kinds of law—including “imperative law,” “physical law,”
and “natural or moral law”—he stipulated that law szmpliciter, law in its strict-
est sense, is czvzl law, that is, law of the state, the product of civil government,
“the law of lawyers and courts.” All other uses of “law”, he claimed (following
the Austinians), are derived by analogy or extension from this “original” sense
(Salmond 1924, 33; 1893, 1-2).

The science of jurisprudence takes civil law as its sole object: Jurisprudence
is “the science of the first principles of civil law” (ibid., 2, 33). The aim of this
universal science is not to inquire about “what is the law” but rather “what the
law is” (1893, 1); that is, it inquires not about the laws of a given jurisdiction
regarding some practical issue, even less about the nature and kinds of /aws that
exist, but rather about the general features of law itself. This science has three
branches: analytical: “the philosophical part of systematic legal exposition”;
historical: “the general or philosophical part of legal history”; and ethical: “the
general or philosophical part of the science of legislation” (ibid., 4-8). He lim-
ited his text to the first branch, which in 1893 he called “formal jurisprudence,”
echoing Holland. However, his understanding of this form of enquiry has less in
common with orthodox Austinian methodology than this suggests.

Salmond (1893, 9) rejected the view of “the English [i.e., Austinian] school
of jurisprudence” that jurisprudence must be sharply separated from ethics
and philosophical reflection on the nature of right and wrong and the meaning
of obligation. This separation, he insisted, is impossible, because “legal right
and moral right, legal justice and natural justice, are closely related in fact and
in theory.” It is a “defect of English jurists that they have attempted to deprive
the idea of law of that ethical significance which is one of its most essential
elements” (ibid., 10). Yet, he hastened to add that the proper work of jurists
is not to participate in and contribute to discussion of “the science of right,”
but rather to draw from this body of thought conclusions needed for their ana-
lytical task. General jurisprudence, in Salmond’s eyes, was a matter of applied
moral or practical philosophy, theoretically linked to the moral philosophy, but
separated for pragmatic reasons.

1.3.2. The Nature of Civil Law

Salmond’s rejection of orthodox Austinian methodology is evident in his
choice of starting points. It is a mistake, he argued, to assume with that tradi-
tion that law is simply an aggregate of laws (enactments, directives, and other
exercises of law-making authority), a view which made the command model
of law attractive. The law, he wrote, “does not consist of the total number of
laws in force.” The “law and laws—the law and a law—are not identical in na-
ture or scope.” “The constituent elements of which the law is made up are not
laws, but rules of law or legal principles” (Salmond 1924, 36).These rules and
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principles, the systematic arrangement of which constitutes the law of a society,
arise from or are implicit in the products of the various sources of law, which
include legislative enactment, judicial decisions, custom and the like. The task
of jurisprudence is to account for the existence and validity of these legal rules
and principles.

Although Salmond accepted the Austinian view that law is the product of
state activity, he refused to identify law with the products of the exercise of
state coercive power—a view that confuses law properly understood with “im-
perative law” (ibid., 49-54). Like Austinians, he held that “where there is no
state which governs a community by the use of physical force, there can be no
such thing as civil law” (ibid., 50). Thus, if rules exist prior to and independent
of state action, as the historical school maintained, they “may greatly resemble”
and may even be “primeval substitutes for law,” but “they are not themselves
law” (ibid., 51).1® However, he insisted, a legal theory that stops at this point
without giving full recognition to “the essential ethical element” of the concept
of law is incomplete and distorts our understanding of legal reality. “Law is not
right alone, or might alone, but the perfect union of the two. It is justice speak-
ing to men by the voice of the state” (ibid., 52, see also 514).

This hybrid approach and his first-hand experience of common-law prac-
tice led Salmond to set his definition of law in the institutional context of “the
administration of justice.” The law just is the body of rules and principles
recognized, applied, and acted upon by courts acting as agents of the state,
fulfilling its primary task, the administration of justice (Salmond 1924, 39-40,
53; 1893, 77, 83). For fundamental features of law we look not to law-making
institutions (like Austin), nor institutions of law-enforcement (like Holland),
but rather to institutions of law-application: “[T]t is to courts of justice, and
to them alone, that we must have recourse if we wish to find out what rules
are rules of law and what are not” (Salmond 1924, 57). Every rule or principle
of law is “embodied in a judicial practice” (Salmond 1893, 88); its fundamen-
tal principles constitute “the creed of the courts” (Salmond 1924, 40). Thus,
the law comprises all the rules and principles recognized (seen and accepted
as authoritative—ibid.) by the courts and this recognition is manifested in the
courts’ use of them in concrete cases. They are law just insofar as they are “re-
ceived and operative” in the courts (ibid., 528) and “observed in accordance
with the established practice of the courts” (ibid., 57).

Salmond drew two conclusions of a distinctively positivist cast from this
definition of law. First, he held that, while principles of law are meant to main-
tain right and justice in a political community (ibid., 40) and thus represent
“the wisdom and justice of the organised commonwealth,” their status as law
depends strictly on their recognition by the courts. “The validity of a legal
principle is entirely independent of its truth. It is a principle of law, not be-

16 Hart later adopted a similar view (see below Chapter 4, sec. 4.1).
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cause it is true, but because it is accepted and acted upon by the State as true
[...] for the purposes of action” (Salmond 1893, 83). Thus, what might be right
and reasonable in the eyes of the law may not be so in truth. But, then, wherein
lies the authority of law; what binds courts to recognize these principles? Ac-
cording to Salmond, they have a moral obligation to do so in virtue of their
oath of office, which is enforced by public opinion and by professional opinion
of the bench and bar; however, there is no legal obligation to do so, because
there is no tribunal empowered to declare, apply, and enforce this obligation
(Salmond 1924, 56).17 Moreover, and this is the second positivist implication
he draws from his definition, no such legal obligation can be part of the defini-
tion of law for the simple reason that “law is law, not because the courts are
under any legal obligation to observe it, but because they do in fact observe
it” (ibid., 57). For Salmond, the validity of law is strictly a function of judicial
recognition, and this recognition is strictly a matter of social fact about the or-
dinary practice of institutions devoted to the administration of justice.

With this definition of law, Salmond broke with Austinian orthodoxy and
set English-speaking general jurisprudence on a very different trajectory. This
break is evident in the shift in Salmond’s view on the issue of whether the state
can be subject to legal duties to its citizens. In his early work, he agreed with
Austinians that the state could not be subject to legal duties, and hence citizens
could not have rights against the state, because the state could not be forced
to comply with adjudged duties (Salmond 1893, 133-5). However, nine years
later, in the first edition of Jurisprudence, Salmond argued that, when duties
are implied by judicially recognized principles of law, the state has proper legal
duties to citizens and citizens have corresponding legal rights against the state,
even though they will not or cannot be coercively enforceable. The legal status
of such duties, in his view, depended not on enforceability, but rather on justi-
ciability, that is, on subjection to the determination and adjudication of claims
of law by the courts (Salmond 1924, 255-7; 529 n1). Legal rights are all those
rights “legally recognised in the administration of justice [...] [those] which
can be sued for in courts of justice, and the existence and limits of which will
be judicially determined in accordance with fixed principles of law” (ibid.,
256). Although Salmond did not abandon the view that state coercion is a de-
fining feature of law in general, he rejected the view that it is a condition of the
legal status of any particular principle or proposition of law.

1.3.3. Ultimate Legal Principles and Judicial Recognition
Early readers of Salmond’s work, including Americans, saw his definition of

law as close kin to that of the proto-realist John Chipman Gray (see chap. 3,

17 Tt is not clear how Salmond reconciled this position with his view that legal obligations do
not depend on enforcement.
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sec. 3.1.2.1), and vulnerable to the same criticism that it reduced law to an ag-
gregate of court decisions.'® However, those who offer this criticism misunder-
stand Salmond’s view. First, as we have seen, Salmond held that law must not
be identified with either legislative enactment or judicial decisions, but rather
consists in the rules and principles accepted and used in the ordinary activi-
ties of deciding concrete cases. The state might undertake to administer jus-
tice without law, by setting up tribunals and giving them wide discretion to do
justice by their best lights, but they would not be courts of law,” because they
would not be held to making their determinations by “fixed principles of law”
(Salmond 1924, 40). In Salmond’s view this would be true even if the decisions
of such tribunals fell into observable regularities, for, although to every rule of
law there is a corresponding uniformity of judicial action, the converse is not
true. “The law is not the aggregate of the uniformities observable in the admin-
istration of justice, but is the aggregate of the underlying principles of which
such uniformities are the manifestation” (Salmond 1893, 88). Thus, while Sal-
mond and Holmes agreed that we must look to the practice of the courts to
understand the foundations of law, Salmond could not agree that law is just a
matter of “prophecies of what the courts will do in fact,” surely not as the real-
ists understood this slogan in the 1930s.%° Rather, on his view, law comprises
the rules and principles recognized by courts of law. It is the regular use of
rules and principles in their deliberation and decision-making, not the deci-
sions they make, that gives legal status to rules and principles of law. Moreo-
ver, the courts’ recognitional practice itself is rule-governed, in his view. “A
rule of law does not mean a judicial practice, but that reason to the consistent
acceptance and application of which, such a judicial practice is due” (ibid., 88,
author’s emphasis). Viewed from within the practice, judges do not just hap-
pen to recognize some rules and reject others; they do so for reasons that are
rooted in some further rule or principle. Courts of law are constrained by “an
authoritative creed which they must accept and act on without demur. This
creed of the courts of justice constitutes the law” (Salmond 1924, 40).

Thus, there is, in Salmond’s view, a fundamental difference between judge-
made law—judicial decisions which, in virtue of a doctrine of stare decisis, have
legislative effect—and the judicial practice of recognition that underlies the
law in each legal system. On his view, precedents, no less than Acts of Parlia-

18 J.L. Parker, editor of the 9th edition of Salmond’s Jurisprudence, points out that Roscoe
Pound criticized both Salmond and Gray on this ground (1937 491, 202-3). PJ. Fitzgerald, editor
of the 12th edition of Salmond on Jurisprudence, explicitly states that Salmond held a version of
(legal) realism (1966, 36).

Y Joseph Raz (1990b, 137-41) called them institutions of “absolute discretion,” see chap. 8,
sec. 8.1.1.1, below.

20 On Holmes’s orientation of jurisprudence toward the practice of courts, see below chap.
2, sec. 2.3.2. Holmes offered his slogan in “The Path of Law” (Holmes 1995, vol. 3: 393), but his
understanding of the slogan differed from that adopted later by the realists (chap. 3).
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ment, give rise to law just in case there is a concordant practice that recogniz-
es judicial decisions as having precedential effect and that thereby recognizes
rules and principles rooted in such decisions as legally valid. The thesis that
equates law with the sum of judicial decisions fails to honor this distinction,
which Salmond took to be fundamental to our understanding of the nature
of law. Likewise, it does not do justice to Salmond’s break from Austinian or-
thodoxy simply to highlight the shift in theoretical attention, which he shared
with the Holmes and J.C. Gray, from explicitly law-making institutions to law-
applying institutions. For the more fundamental break was to replace the Aus-
tinian doctrine of sovereignty with his grounding of law in the courts’ practice
of recognition of sources of law.

Thus, Salmond insisted that the administration of justice according to law
is “habitually regulated by legal principle,” not only with respect to the par-
ticular decisions it makes, but also with respect to the rules and principles it
recognizes as proper bases for those decisions. “The causes or occasions which
determine the recognition of new principles of law by the judicature are them-
selves defined and determined by law” (Salmond 1893, 139). These legal prin-
ciples determine the “sources” of law (Salmond 1893, 139; 1924, 164-70). The
judicial “creed” concerns authoritative sources of legal rules and principles.?!
A source of law is “any fact which in accord with the law determines the ju-
dicial recognition and acceptance of any new rule as having the force of law.”
Source facts accord legal force to rules in virtue of some rule that calls for rec-
ognition of the legal validity of rules bearing the right kind of relationship to
those facts. These source-constituting rules may themselves rest in some prior
or more fundamental source and rules constituting them: “The rule that a man
may not ride a bicycle on the footpath may have its source in the by-laws of
a municipal council; the rule that these by-laws have the force of law has its
source in an Act of Parliament” (ibid., 169). The recognitional practice, ac-
cording to Salmond, has what Kelsen (1945) would later characterize as a “dy-
namic” structure, and Salmond understood that, because such chains of va-
lidity cannot run to infinity, they come to rest in one or more ultimate legal
principles whose authority is not derived from any other principle (ibid., 169).
Thus, for example, to the question concerning the example above, Whence
comes the rule that Acts of Parliament to have the force of law? Salmond an-
swered that it is legally ultimate and self-existent: “There must be found in ev-
ery legal system certain ultimate principles, from which all others are derived,

2l Tt is surprising, then, that the most recent editor of Salnzond on Jurisprudence repeats the
criticism that Salmond’s definition of law is does not fit statute law because “a statute is law
as soon as it is passed; it does not have to wait for recognition by the courts before becoming
entitled to the name ‘law’” (Fitzgerald 1966, 36). For, on Salmond’s view, individual statutes do
not wait for recognition any more than individual judicial precedents or common customs do.
Their legal relevance depends on the overall (rule-governed) practice of recognition.
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but which are themselves self-existent” (ibid., 169). But they exist as historical
facts, not as a presupposition or transcendental postulate of the legal system,
as Kelsen would later maintain (see Volume 12 of this Treatise). The source of
the rule validating Acts of Parliament, like that validating judicial precedent,
“is historical only” (Salmond 1924, 169-70); it lies in the facts of the unified
recognitional practice of courts of justice. The facts of this practice are the ul-
timate facts concerning the validity of rules of law. “No rule that is not thus in
fact observed in accordance with the established practice of the courts is a rule
of law, and, conversely, every rule that is thus in fact observed amounts to a
rule of law” (ibid., 57).%

Two vital questions about this practice of recognizing sources of law are no-
where addressed by Salmond, but they will occupy much jurisprudential writ-
ing in the last three decades of the twentieth century. First, what kind of things
can figure as sources of law? In particular, if something is a source of law just
in virtue of the fact of its regular recognition by courts, can there be any limits
set on what can count as a source of law? Salmond assumed, but never argued,
that the sources would include formal enactments of legislative bodies, judicial
precedent and perhaps custom. Could justice or morality more generally also
function as a source? John Chipman Gray made a special point of including
morality as a source of law (Gray 1921, 124, 302-3; see chap. 3, sec. 3.1.2.1,
below), but it appears that Salmond never considered the matter. Hart, elabo-
rating Salmond’s understanding of judicial recognition at the foundations of
law, also seemed to be uncertain about the matter in the first edition of The
Concept of Law (see chap. 7, sec. 7.5.1, below) leading to a major split amongst
fin de siecle Hartian positivists, as we shall see in Chapter 10.

Second, Salmond did not tell us how the facts of this practice constitute a
rule or norm or how the practice can simultaneously be a fact and a norm, but
that is clearly the view he wished to embrace. This further question was not
faced squarely in English-speaking jurisprudence until the 1960s when Hart
put the concept of a social rule at the center of his account of law. But, Sal-
mond, like Hart, maintained that, if we are to ask further after the authority
of this historical recognitional practice, we can only point to the moral (i.e.,
extra-legal) obligation undertaken by judges when they took the oath of office
(Salmond 1924, 57).

1.3.4. Salmond and Analytic Jurisprudence

To readers familiar with The Concept of Law (1994), Hart’s debt to Salmond
is obvious. Most of the key themes of Hart’s theory of law, from his critique
of Austin’s command theory and doctrine of sovereignty to his doctrine of the

2 See also his discussion of the contingency of the English doctrine of parliamentary
sovereignty at 529.
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rule of recognition (see Chapter 7, sec. 7.1.3), can be found announced and
elaborated in Salmond’s jurisprudence. Hart did not acknowledge this debrt,
except in one brief footnote. The central theme of The Concept of Law, he
wrote, is that at the foundation of a legal system lies not the habit of obedience
to a legally unlimited sovereign, but rather an ultimate rule providing criteria
for identifying valid rules of the legal system. Although this idea resembles
Kelsen’s notion of the Grundnorm, he admitted, it more closely resembles Sal-
mond’s notion of ultimate legal principles. Yet, Hart (1994, 292) dismissed it
as “insufficiently elaborated.”

Hart rescued from obscurity an idea first announced by Salmond and made it
the pivot of his theory of law, but he did not rescue Salmond’s work itself. There
may be several reasons for Salmond’s relative obscurity. First, although Salmond
announced his ideas with clarity, he never developed them fully. Appearing ini-
tially in works intended as student texts, they were never given systematic philo-
sophical treatment, no doubt because he was not and did not regard himself as
competent to do so. Second, although his views, when taken together, funda-
mentally challenged Austinian orthodoxy, Salmond seemed to do everything
he could to play down the challenge, with the result that his work was widely
viewed in the United Kingdom and abroad as a pedestrian restatement of Aus-
tinian commonplaces. Third, English legal theory in the early 20th century was
not inclined to pursue questions of philosophical jurisprudence energetically
in the shallow intellectual environment of the time. Austin’s formulas (espe-
cially Holland’s restatement of them) were considered good enough for practi-
cal purposes and Salmond’s measured and nuanced views about the nature of
law simply could not compete with the brash and undisciplined jurisprudential
thinking that was exploding in the United States at the time. Finally, after 1924,
although Salmond’s textbook remained one of the most widely used texts for
introducing students to jurisprudence, the book was turned over to editors who
felt free to revise and rewrite much of it to their own taste. This practice, if it
had been undertaken by competent and philosophically engaged editors, might
have encouraged attempts to elaborate and defend key doctrines insufficiently
developed by Salmond. Regrettably, it led rather to shallower presentations of
his key ideas and criticisms that reveal little understanding of them.?

1.4. Matters of Method

In his report on Calvin’s Case (1608), Sir Edward Coke boasted that “Jurispru-
dentia legis communis Angliae est scientia socialis et copiosa: sociable, in that it
agreeth with the principles and rules of other excellent Sciences, divine and

» Fitzgerald’s 12th edition deletes entirely the second on ultimate legal principles and claims
that Salmond was committed to a strong form of legal realism. Parker’s 9th edition shows an even
shallower understanding of Salmond’s ideas.
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human” (Coke 2003, 231-2). Three centuries later, a perceptive English law-
yer lamented that modern common law, “has ceased to be ‘sociable’. It is im-
patient of other kinds and systems of law, and does not eagerly claim kinship
with moral science or natural reason” (Latham 1949, 511). In the thought of
Bentham, more than a century earlier, English jurisprudence had taken a de-
cidedly empirical and analytical turn, but it retained an equally resolute criti-
cal and reformist outlook. After the publications of Austin’s Lectures in 1863,
however, and until the publication of Hart’s Concept of Law a century later,
the dominant mode of jurisprudence in England and the Commonwealth was
narrowly analytical, increasingly resistant to reform, and dismissive of system-
atic philosophical reflection. The regeneration of philosophically sophisticated
jurisprudence in the middle of the twentieth century was due less to changes
in the jurisprudential temperament of the time than to changes in philosophi-
cal method and attitude in mid-century England. In this section I will sketch a
profile of this temperament and its preoccupations and prejudices, remnants
of which, we shall see, have persisted through the second half of the twentieth
century.

1.4.1. Analytic Jurisprudence: General vs. Particular

T.E. Holland opened his textbook with an authoritative tour of the boundaries
separating jurisprudence from “the other practical sciences” (Holland 1924,
25). This enabled him “to narrow and deepen the popular conception of ‘a
law’ [...] as to fit [the jurist’s] purposes” (ibid., 21), which were strictly ped-
agogical: “to set forth and explain those comparatively few and simple ideas
which underlie the infinite variety of legal rules” (ibid., 1). The task, he insist-
ed, is expository without practical or normative dimensions. He took formal
grammar rather than philosophy as his model (ibid., 6-7, 11-2). Since juris-
prudence is a science, its methods must be formal and analytical (ibid., 5-6). It
focuses not on rules of law, but on the relations regulated by these rules, that is
to say, the basic, structural concepts of law, abstracted from the rules or prin-
ciples that give them substance (ibid., 6). Holland’s analysis of rights and other
legal concepts launched a tradition of painstaking, but on the whole mediocre,
work in English jurisprudence that lasted well into mid-century.

Holland insisted that jurisprudence focus solely on concepts that are basic
in legal practice and hence common to all legal systems (ibid., 7-8). Although
the only tool of analysis was logic, he regarded the enterprise as strictly an 4
posteriori exercise, seeking to generalize concrete legal experience.?* Because
jurisprudence is a science, it is necessarily “general” albeit a posteriori, and

2 Holland seemed to think it unnecessary to explain how an a posteriori, empirical,
“inductive” analysis could nevertheless be strictly formal and logical. Much attention was paid to
this question in analytic jurisprudence later in the twentieth century.
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hence so-called “particular jurisprudence” was thought to be impossible, for
either it is particular, descriptive of local notions, and therefore not a science,
or the “relations” it analyzes “hold good everywhere” despite the local prov-
enance of its data, and hence it is not particular but universal (ibid., 10-1).
On this view, historical or comparative study of law might bring data to juris-
prudence, but it was not the task of jurisprudence to undertake such study;
indeed, jurisprudence has no interest in these facts unless they “fall into an
order other than historical and arrange themselves into groups which have no
relation to the varieties of the human race” (ibid., 12). History and archeology
(by which Holland meant empirical social science), like ethics and metaphys-
ics, are alien to the jurisprudential enterprise (ibid., 11).

This understanding of the jurisprudential enterprise did not die with Hol-
land. Fifty years after the publication of the first edition of Elements, C.K. Al-
len (1931, 1-27) presented the same conception for a new generation of law
students. Jurisprudence, he wrote, is “the scientific synthesis of the essential
principles of law” (ibid., 19). Its object of study is positive law—posztive, be-
cause law cannot be anything but positive, i.e., “made by men for men”; posi-
tive law, not laws, because jurisprudence is concerned with “the basic elements
on which law gua law is built,” not with “a body of fortuitous phenomena in a
particular setting” (ibid., 20). Its aims are scientific rather than philosophical
(16-18). It seeks systematic knowledge of “a human institution”; its method is
a posteriori and inductive in the sense that it begins with observation and the
collection of data—*“separate things, events, phenomena”—and brings “them
into a rational concatenation” uncovering “the animating principle within”
(ibid., 2-3). Because it “induces a principle of is from what is observed and
correlated,” its method is sharply distinct from critical moral enquiry (ibid., 3,
18). The results of this enquiry are universal and uniform, Allen wrote. “There
is no such thing as a science which is local” (ibid., 3). Allen departed from
Holland’s conception only to accept that historical and comparative inquiries
are proper parts (“methods”) of general jurisprudence; indeed, his most well-
known work, Law in the Making (1964), is an extended comparative study of
“sources of law,” although he offered no systematic theory of sources, con-
ceived as basic elements of law.

This methodological manifesto of analytic jurisprudence faced some dif-
ficulties. From the beginning the formal/logical and the empirical/inductive
dimensions of the method were in tension. It was also unclear whether the al-
leged common elements were only conceptual, rather than normative. More-
over, critics pointed out that Holland offered no evidence to support his as-
sertion that there are common elements of law across all legal systems or that
the elements he selected were in fact universal (Buckland 1890, 445; 1945,
68-69; Twining 2000, 28). They complained that the actual evidential base of
the analyses offered was parochial, limited to the familiar practice of English
private law (Bryce 1901, 53641, 614, 624; Brown 1906, 367). Most English
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jurisprudence, Buckland observed, is particular jurisprudence; Allen’s Law i
the Making, for example, “is not a general treatise on Jurisprudence, still less a
treatise of General Jurisprudence” (Buckland 1945, 71). The same was true of
the work of A.L. Goodhart (1931).

Other critics found fault in pursuit of universality (see generally Twining
2000, 30-2). Jethro Brown (1906, 364—6; see Allen 1931, 7-13), for example,
argued that any genuinely universal jurisprudence would require a point of
view on existing legal systems that simply is not available to us. What we take
to be fundamental notions of law are not everywhere the same—or at least
we have very good reason to suspect that they are not—since law is “in a
great degree the product of the milieu in which it has developed” (Buckland
1945, 69). The only epistemologically creditable jurisprudence, they argued,
is particular jurisprudence: “Jurisprudence has no independent existence. Its
formulae are meaningless except in relation to concrete legal rules” (Buckland
1980, 438; quoted in Twining 2000, 32). Salmond countered, however, that
this amounts to no serious limit on the enterprise of analytic jurisprudence; on
the contrary, it offers a more secure and proper understanding of jurispruden-
tia generalis:

Tt is not because of universal reception that any principles pertain to the theory or philosophy of
law. For this purpose such reception is neither sufficient nor necessary. Even if no system in the
world save that of England recognised the legislative efficacy of judicial precedents, [e.g.,] the
theory of case-law would none the less be a fit and proper subject of general jurisprudence. Ju-
risprudentia generalis is not the study of legal systems in general, but the study of the general or
fundamental elements of a particular legal system. (Salmond 1924, 4 n(a))

Despite the vigor of this debate over jurisprudential method, it involved no
fundamental challenge to the actual practice of analytic jurisprudence during
this period. It was largely an internecine dispute among writers who were com-
mitted to the basic methods of analytic jurisprudence. Competing versions of
these methods were offered, but no effort was made to explore the epistemo-
logical assumptions on which they rested and they were not subjected to analy-
sis or criticism from a more general philosophical perspective. In the shared
understanding of jurisprudence, philosophy had no place. Philosophical juris-
prudence as practiced throughout the history of philosophy was regarded as
meta-jurisprudential—Allen called it “philosophy of jurisprudence.” The busi-
ness of jurisprudence was thought to be to arrive inductively at essential prin-
ciples of law,” while the business of the philosophy of jurisprudence was “to
take the results of jurisprudence [...] and relate them to general philosophical
principles” (Allen 1931, 15-7). On this view, the owl of Minerva spreads its
wings only at the end of the day when the labors of the formal science of juris-
prudence are ended. The philosophy of jurisprudence may be inescapable for
the philosopher, but the lawyer and jurist can resist and rest content with the
deliverances of the more modest endeavors of jurisprudence.
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1.4.2. The Province of Analytic Jurisprudence

Austinian jurisprudence established hegemony in English and Commonwealth
legal theory in the last few decades of the nineteenth century. Maine and the
historical school briefly challenged it, but the challenge was largely unsuccess-
ful, due in part, perhaps, to the fact that its historical scholarship was insecure
(Duxbury 2005, 27-8) and in part to the fact that it was seen to offer only a
methodological supplement, rather than a distinct alternative, to analytic juris-
prudence (see, e.g., Bryce 1901, Essay XII and Keeton 1930, 13). We can at-
tribute the dominance of analytic jurisprudence in the first half of the century
to two complementary factors: British philosophy’s loss of interest in jurispru-
dence and common-law lawyers’ historic lack of interest in philosophy.?> From
Plato to Mill, philosophers have regarded law as a major subject of systematic
study, but for nearly a century after Mill British philosophy?® had almost noth-
ing to say about fundamental jurisprudential issues, leaving the study of law
entirely to lawyers who left their distinctive stamp on the enterprise.

The common-law mind at the turn of the twentieth century was empirical,
pragmatic, and conservative. Insofar as the common-law mind could be said to
have had a philosophical orientation it was naively empiricist. (Bentham’s thought
offers a good example of the orientation.) Reflection on any jurisprudential sub-
ject was tightly tethered to what were agreed to be concrete, observable facts of
ordinary experience. Concepts and principles were seen as abstractions or gen-
eralizations from concrete experience and regarded as legitimate just insofar as a
path back to concrete experience was ready to hand.?” This philosophical orien-
tation paralleled a juridical empiricism. From early in the history of the common
law (Postema 2002a, 2003 ), jurists have thought of law in terms of generalizations
drawn from judicial decisions or determinations of concrete disputes. Ex facto
tus oritur. Rules or principles “induced” from such cases were indulged only to
the extent that they were immediately needed and were always thought to be
answerable to the concrete cases from which they arose. The value of theoretical
reflection in achieving a degree of coherence across a range of cases was recog-
nized, but only as an aid to sound decisions in concrete cases. In this respect, also,
the common-law mind was practical or pragmatic, aiming at the workability of a
solution in daily life rather than large-scale theoretical coherence.

» In his introduction to the English edition of Del Vecchio’s Justice, A.H. Campbell wrote
that “systematic philosophy of law has not flourished in the English-speaking world. Few of our
lawyers have been philosophers and few of our philosophers have been lawyers” (Del Vecchio
1952, ix). Nearly all professors of jurisprudence in England between 1900 and 1950 were lawyers
without serious claim to status as philosophers (Twining 1979, 559).

2 This was also largely true of philosophers on the North American continent during
this period, with the exception of John Dewey and Morris and Felix Cohen who did address
important issues of jurisprudence (see chap. 3, below).

2 English jurists “have always been afraid of abstract ideas in the air,” Goodhart wrote; “they
hesitate to accept generalities which are unrelated to concrete facts” (Goodhart 1949, 12).
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These attitudes were reinforced by a characteristic British contempt for
philosophy (if Bertrand Russell is to be believed®®) which resulted in a strong
disinclination among common-law jurists to think philosophically about law
and legal practice. Philosophy of law, Bryce (1901, 623) complained, is not
just abstract, it is “vague and viewy,” offering very little practical payoff for
a lifetime of strenuous effort of study (1901, 611). Before him, Dicey (1880,
382) observed that “jurisprudence is a word that stinks in the nostrils of a
practising barrister.” At the mid-century, Glanville Williams (1945-6, vol.
61: 179) detected the source of this odor in “the flatulencies that may gather
around the unacknowledged puns of language,” which can be avoided only by
the most careful and disciplined adherence to an empirically defined verifica-
tion principle. Earlier writers in this tradition traced the defects of a philo-
sophically inclined jurisprudence to its preference for speculative metaphysics
(Bryce 1901, 609-12), in particular its alleged ambition to derive ideal systems
of law from a priori concepts by strictly deductive means (Allen 1931, 15), in-
different to actual systems of law and their ordinary modes of operation. This
“is not our jurisprudence,” Buckland (1945, 32) declared. Even at mid-centu-
ry Hart (1953b, 356) confessed that “the expression ‘philosophy of law’ has
never become domesticated in England. The words have a foreign ring.” The
philosophy of law, associated with wild and dangerous speculations of natu-
ral-law theorists or with the equally dangerous, myth-busting jurisprudence of
Bentham, was not welcomed by the conservative mind of the era’s common-
law jurist.

Also contributing to the dominance of analytic jurisprudence in this period
was the fact that from the late nineteenth century until the 1960s the primary
focus of jurisprudential writing was pedagogical and the main medium was
the textbook (Twining 2000, 25-6, 32-3; Duxbury 2005, 78-88). Its primary
aim was to provide a framework for the study of law, especially English law,
by undergraduates. For this purpose, an elementary sketch of basic issues of
jurisprudence seemed sufficient. In these works, it was customary to offer a
“definition” of law, without elaboration or defense. Basic concepts were laid
down, the governing rules of the enterprise announced, and then attention was
directed to the immediate task of exploring English law in its general part—
the concepts that gave structure to the local legal system, with little sustained
interest in more general application.?” Thus, I think the dominance of analytic
jurisprudence was not due, as Duxbury (2005, 15) maintained, to the fact that

28 “The British are distinguished among the nations of Europe on the one hand by the
excellence of their philosophers, and on the other hand by their contempt for philosophy.”
Quoted with approval by Goodhart (1949, 12).

2 One measure of the magnitude of Hart’s achievement in The Concept of Law is his
transformation of this jurisprudential textbook tradition. Despite its philosophical sophistication,
Concept was intended as a student text.
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“the shadow cast by Austin’s work had a paralyzing effect on many of his suc-
cessors,” since the pedestrian nature of Austin’s work did not escape theorists
at the time,*® but rather that Austin’s approach simply fit the specific tempera-
ment of the legal mind of the period.

Seen in this light, the most influential feature of Austin’s work was not his
account of the nature of law, but his determination of the province of jurispru-
dence. He determined this province both negatively and positively. He deter-
mined it negatively by excluding from it all but a very narrow range of issues
and subject matter. Austin is often credited with the first formulation of what
some take to be the core doctrine of classical legal positivism—the separation
thesis, according to which the existence and validity of any law is not neces-
sarily (or, in some formulations, necessarily is not) dependent on the justice or
reasonableness of its content. “Law is one thing; its merit and demerit is an-
other,” wrote Austin (1954, 184). Understood in this way, the separation thesis
is a very general but nevertheless substantive claim about the nature of law.
However, Austin’s determination of the province of jurisprudence took on the
character of a methodological thesis: The province of jurisprudence, i.e., the
proper study of law, is the study of law apart from matters of justice, morality,
or practical reasonableness. Yet, Austin, or rather analytic jurisprudence fol-
lowing Austin, excluded more than morality and practical reasonableness from
jurisprudence; it also excluded systematic reflection on the social conditions
of law. The focus of jurisprudence was to be trained exclusively on the core
concepts of law, without regard to the social structure on which they might
depend or which might give them meaning. Likewise, the enterprise to which
philosophers from Plato to Mill had contributed was treated as outside the
boundaries of jurisprudence. Austin’s work in The Province of Jurisprudence
Determined analyzing the concepts of law, command, sanction, sovereignty and
the like, which readers now take to be the core of his jurisprudential theory,
was regarded not as jurisprudence proper, but rather as prolegomena to juris-
prudence, fixing its presuppositions and defining its subject matter (Buckland
1945, 3; Campbell 1949, 119). In a chapter entitled “Jurisprudence [is] not a
Philosophy,” Buckland summed up the view that had prevailed in analytic ju-
risprudence circles for over fifty years. “A philosophy would have in view the
whole scheme of thought expressing the relation of the immediate subject to
other concepts of the mind. [However,] ‘General Jurisprudence’ [as under-
stood by analytic jurisprudence] analyses a group of phenomena carefully iso-
lated from everything else. [...] It defines the phenomenon [positive law], as a
preliminary to getting to work upon it” (Buckland 1945, 42).

Thus, in this spirit, the proper subject matter of jurisprudence, its province
determined positively, was limited to analyzing the basic concepts of legal dis-

* Compared to Bentham “fertile and inventive” if “cranky” work, to read Austin, according
to Bryce, was “to traverse a stony and waterless desert” (Bryce 1901, 615).
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course—concepts of legal right and duty, possession, ownership, liability, fault,
person, thing, status, intention, will, motive, legal sources, legislation, prece-
dent, custom and the like. The task of jurisprudence was to offer an analysis
of these concepts, in their ordinary, professional use, identifying the core el-
ements, excluding the immaterial or accidental ones, capturing what lawyers
implicitly have always in mind when they use them (Goodhart 1947, 283-84).
Thus, jurisprudence on this view may offer definitions of concepts of law, state,
sovereignty, right, and duty, but only as prolegomenon, not as a proper part
of jurisprudence and not part of a serious, systematic philosophical activity.
Extended defense of these definitions was thought to be someone else’s (end-
less and inevitably inconclusive) task, a task that jurists need not undertake.
Jurisprudence could safely proceed on the assumption that preliminaries were
firmly in place. Its proper activity was limited to “policing action,” aimed at
“arrest[ing] suspicious phrases and propositions, and subject[ing] them to a
rigorous examination” (Bryce 1901, 503). The vision and ambitions of writ-
ers of jurisprudence in this period were characteristically narrow. The hope, in
C.K. Allen’s paraphrase of Sir Isaac Newton, was “to pick up a pebble or two
on the shore of truth” (1931, 8). From Newton’s mouth,’’ the modesty of the
phrase is charming, not least because it was clearly false, but Allen’s use epito-
mizes the singular lack of vision, philosophical engagement, and intellectual se-
riousness of analytic jurisprudence of the period.

1.4.3. Dissenting Voices

Analytic jurisprudence had its challengers in the first half of the twentieth cen-
tury, of course. Realists in America and in Scandinavia and the powerful work
of Hans Kelsen offered serious criticism and sophisticated alternatives. There
were also neo-Thomist, neo-Kantian, neo-Hegelian and Marxist challengers
(see Volume 12 of this Treatise in regard, e.g., to Jhering, Krabbe, Stammler,
Jellinek, Schmidt, and Ehrlich). Writers in the analytic tradition were not en-
tirely unaware of these authors and some regarded them with genuine, if some-
what bemused, curiosity. Yet, as Duxbury (2005, 38) observed, “curiosity re-
ally was the sum of it.” It is very difficult to find even a hint of influence of this
work on analytic jurisprudence of the period.

Potentially more serious challenges arose closer to home; yet, they too failed
to shake the hegemony of analytic tradition. The weakness of these challenges
laid not in the inferiority of their proposals, for they were never seriously en-
tertained, let alone shown to be deficient, but rather in their inability to break

>l Not long before his death, Newton wrote, “I do not know what I may appear to the world;
but to myself I seem to have been only like a boy, playing on the sea-shore, and diverting myself,
in now and then finding a smoother pebble or prettier shell than ordinary, whilst the great ocean
of truth lay all undiscovered before me.” Quoted in More 1934, 664.
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the intellectual complacency into which English jurisprudence had fallen. Nev-
ertheless, a brief look at a few representative dissenting voices will shed further
light on the dominant mode of legal theorizing in the period and mark paths
that Anglo-American jurisprudence might have taken in a different cultural
and intellectual climate.

1.4.3.1. Miller: Jurisprudence in the Scottish Tradition

At the turn of the twentieth century, William Galbraith Miller*? launched a
full-scale attack on the Austinian orthodoxy that was taking hold in English
jurisprudence at the time. Writing out of the long philosophical tradition of
Scottish jurisprudence—represented by the work of Stair, Kames, Hume, Reid,
and Smith—Miller criticized the narrow intellectual vision and methods of an-
alytic jurisprudence. He rejected the naive natural-law idealism of his teacher,
James Lorimer, who had argued that the law is social order given by a priori
reason. Positive law, in Lorimer’s view, was not to be confused with actual be-
havior in the physical world, but rather is (ideal) natural law, “relativized to
a given time and place” (MacComick 1997, 15). Miller inverted this point of
view. He agreed with English writers that reflection on law must start with the
concrete behavior of people governed by actual positive law. Against Lorimer,
he insisted that there are no natural-law norms existing apart from the actually
articulated norms of positive law (Miller 1884, 29, 44); natural-law norms are
merely generalizations drawn from positive law (ibid., 381-3). He also rejected
norm-skeptical empiricism, which later took the form of behaviorism or psy-
chologism. Embedded in legal relations at their most concrete is the idea of
right, he argued, without which the behavioral facts of those relations would
be meaningless (ibid., 44-5).

The fundamental mistake of analytic jurisprudence, as Miller saw it, lay
not in its chosen starting point, but in its severely myopic view of that starting
point and its abstemious methodology. Miller (1903, 2) observed that law is
a sociological phenomenon embedded in and continuous with human social
life, and he concluded that the aim of jurisprudence must be to understand
law in its habitat. The methods of jurisprudence must be as various as the tools
we have developed to advance this understanding. For this son of the Scot-
tish tradition of jurisprudence, the province of jurisprudence was all of human
social life (Attwool 1997, 231). It starts with the recognition that law is a fun-
damental normative ordering (ordering according to “the idea of right”) of so-

32 Miller was a lawyer and lecturer on public law, jurisprudence and international law at
the University of Glasgow. He wrote jurisprudence with a distinctively Scottish accent. This
is nowhere more evident than in his elaboration of Aristotelian doctrine. Yes, man is a social
animal, he conceded, but “man’s inventive powers have made him a cooking animal [and most
importantly!] a brewing and distilling animal” (Miller 1903, 8, emphasis added).
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cial life. “Law and the idea of legal right are [...] the foundation on which the
superstructure of social relations must be built” (Miller 1903, 465). Surely, to
view the precincts of this province through Lorimer’s idealization is to theorize
about an abstraction, Miller (1884, 22) argued, but it is equally abstract and
distorting to have regard only for the coercive activities of the state, or institu-
tional responses to disputes. The role of coercion in the law is not to be denied
any more than the legislative and adjudicative institutions on which it relies,
but to attend to them exclusively is to consider only an abstraction, to focus on
the most immediately visible feature of a social phenomenon that is far deeper
and more complex. “Law is a result of social life and has no meaning apart
therefrom” (Miller 1903, 28). To attempt to understand law through analysis of
these immediately visible features alone, torn from the reality that gives them
meaning, is the product of “professional bias [...] which sees law only in prec-
edents of conveyancing and forms of process” (ibid.). Miller likened those who
in this spirit define jurisprudence as merely formal science to the “naturalist
who throws away the oyster and studies the shell which was made by the oys-
ter and has a meaning only for it” (ibid., 465). “Since jurisprudence is a science
of human activities, and touches humanity both on its social and its individual
side,” he argued, “it has relations to all human sciences” (ibid., 16), including
logic, to be sure, but also history, sociology, ethics and even metaphysics, that
is, philosophy in general (ibid., vii-viii, 34, 15-6).

Although he conceded that the practical skills and arts of law precede the
science of law and science precedes philosophy, he argued that the scientific
arrangement of the rules and concepts of law is incomplete and potentially
distorting, because it fails to take up the further, inevitable, and more funda-
mental questions regarding the reasons for its doctrines and the foundations
of its concepts. “No hard and fast line can be drawn” between jurisprudence
as a formal science—with its ambition of cataloging and arranging legal phe-
nomena—and philosophy; rather, “they shade into one another [...] [and] the
human mind refuses to stop arbitrarily at this point [viz., the outskirts of the
province of Austinian jurisprudence] and ask no more questions” (Miller 1884,
3; 1903, 465-6). We cannot form a notion of the ideal of right or justice ex-
cept through reflection on concrete positive law, but equally we cannot begin
to understand law and legal relations without a firm grasp of the idea of right.
The “problem [of] how to reconcile [...] rigidly formal law with the aspira-
tions of justice and equity” is a problem of “pure metaphysics” (Miller 1903,
465). Because the “phenomena of jurisprudence are continuous [...] [w]e can-
not, for scientific purposes, draw an arbitrary line between law and [ethics and
metaphysics] and confine the province of jurisprudence to legislation, as Aus-
tin virtually did, or to judicial decrees and precedents, as has been proposed
more recently [e.g., by Salmond]” (ibid., 465-6). However, Miller hastened to
add, the aim of philosophical jurisprudence is not to make us better lawyers
or statesmen, or even better citizens, any more than the aim of the philosophy
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of religion is to make us more pious. Rather, we study philosophical jurispru-
dence to deepen our understanding of law and our social world, that is, “to
comprehend the world, not try to make it better” (Miller 1884, 5-6; 1903, 3).

Miller’s spirited challenge to analytic jurisprudence at the turn of the centu-
ry went unanswered. Scottish legal philosophy, to the extent it was recognized
outside of Scotland itself, was identified with the work of Lorimer rather than
Miller (see Kermack 1936, 442). Except for rare references in the work of Ro-
scoe Pound and Julius Stone (Attwool 1997, 219), Miller’s work was ignored in
subsequent jurisprudence. Having secured the borders of the province of juris-
prudence, English and Commonwealth writers had no inclination to consider
challenges from quarters as far afield intellectually as that from which Miller
launched his critique. On the contrary, soon after Miller wrote, English juris-
prudence secured a foothold in Scottish legal education and by 1930 (perhaps
earlier) Scottish jurisprudence had assimilated to the English analytic model
(Kermack 1936, 444). Indeed, by the late 1940s, Scotland’s most important le-
gal philosopher, A.H. Campbell, could speak with ease and without irony of
“our English analytic writers” (Campbell 1949, 116).

1.4.3.2. Moderate Dissent at Mid-Century

However, A.H. Campbell, Professor of Public law and the Law of Nature
and Nations in Edinburgh, did offer an important, if limited, challenge to the
prevailing English jurisprudence. In an essay that may have influenced Hart’s
thinking on the place of international law in his theory of law (see Hart 1953b,
362; 1994, chap. 10), he charged that, although analytical jurists correctly re-
jected all attempts to deduce the nature of law from general principles of phi-
losophy and looked rather to law as “it actually is and works,” they “imposed
an arbitrary limitation on their field of observation” (Campbell 1949, 114).
They considered “only municipal law of the contemporary Western State” to
be the proper object of jurisprudential enquiry. This a priori restriction, an-
other product of Austinian determination of the province of jurisprudence
(ibid., 119), was not only arbitrary and undefended, he argued, but also incon-
sistent with the professed empiricism of the analytical method. Campbell chal-
lenged analytic jurisprudence to return to the empiricist principles from which
it strayed; its motto should be Moliere’s “Je prend mon bien la oi je le trouve”
(ibid., 120f). Broadening the field of jurisprudential observation might have
revolutionary results, he conceded. Conceptual schemes may be stretched to
the breaking point and we may find that concepts originally framed on the nar-
rower base may turn out to be too limited, or even entirely mistaken. We may
be forced to revise or even “abandon them and start afresh” (ibid., 121). But,
in fact, Campbell’s proposal, salutary as it might have been, was not all that
revolutionary (and his own work was far less revolutionary than these remarks
suggest). It was simply a version of the challenge often made by partisans of
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the historical school to analytic jurisprudence to broaden the scope of its atten-
tion and to look with an unprejudiced eye on other relevant legal phenomena.

Julius Stone (1946, vii), writing in Australia in the mid-1940s, portrayed his
own work in his massive The Province and Function of Law as a revolutionary
challenge to the methodological positivism of analytic jurisprudence. Jurispru-
dence, he insisted, must not be limited to the “logic of the law,” the traditional
domain of analytic jurisprudence, but must include as equal partners in the
enterprise “law as justice” and “law as social control”—that is, what had been
conventionally associated with natural-law theory or “the science of legisla-
tion,” on the one hand, and the newly emerging sociological jurisprudence, on
the other (in the work, for example, of Roscoe Pound).”” To some practition-
ers of analytic jurisprudence Stone posed a genuine challenge, since he treated
normative political philosophy and systematic empirical sociology as legitimate
inquiries for students of law and jurisprudence. However, Stone’s challenge,
like Campbell’s, was less radical than he fancied. He accepted the orthodox
understanding of the aims, methods, and subject matter of analytic jurispru-
dence and its understanding of the boundaries of its enquiry; he only argued
that this enquiry should be set alongside natural-law and sociological inquiries.
While jurisprudence, on his view, was conceived more broadly, he made no
attempt to integrate these distinct kinds of enquiry, nor did he even express a
hope that such integration might be possible. Stone’s suggestion, however out-
landish it might have sounded to jurisprudential orthodoxy at the time, offered
no serious challenge or alternative to analytic jurisprudence as practiced over
the fifty years prior to the publication of his book.

1.4.3.3. Oakeshott: Philosophical Jurisprudence Reconceived

Miller’s brief for a more integrated and philosophically grounded jurispru-
dence was spirited, but failed to force analytic jurisprudence outside its com-
fortable boundaries. At best, philosophy was seen as a meta-jurisprudential en-
quiry, philosophy of the science of law, which was harmless if pursued strictly
as an avocation. This comfortable view was challenged in the late 1930s in a re-
markable essay by Michael Oakeshott, entitled “The Concept of a Philosophi-
cal Jurisprudence.” Unlike the proposals of Campbell and Stone, Oakeshott’s
case for a truly philosophical jurisprudence posed a fundamental challenge to
British jurisprudential orthodoxy.

Jurisprudence seeks a rational explanation of the nature of law, Oakeshott
(1938, 203) argued, but British jurisprudence of the time was, in his view, a
cacophonous world of competing incomplete explanations (ibid., 214). It was
epistemologically incoherent because it lacked an adequate and comprehensive

» See Hart’s discussion of Stone’s proposal in Hart 1953b, 359-60; for Pound’s sociological
jurisprudence see chap. 3, sec. 3.1.2.2, below.
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theory of explanation. In this world of “confusion and ambiguity” philosophy
was viewed in an ecumenical spirit, as one method among many equals (al-
though, in truth, it was more often “dismissed as a work of supererogation”)
(ibid.). Yet, what at the time was politely tolerated or summarily dismissed was
only a caricature of philosophical reflection on law; or rather, it was a blurred
overlay of a number of different caricatures (ibid., 215-20). In the cartoon
sketchbook of British legal thought, Oakeshott observed, philosophical juris-
prudence was seen either as applied philosophy, using law to illustrate favorite
general philosophical doctrines or supplying presuppositions prior to and in-
dependent of consideration of legal concepts and experience, (where jurispru-
dence itself was seen as no proper concern of philosophy); or as a priori natu-
ral law, seeking to construct an ideal system of law by deduction from pure
concepts, a kind of metaphysical theory of legislation; or as znterpreter of grand
stages of human history; or as the phzlosophy of jurisprudence, reflecting on cat-
egories and conclusions of the properly scientific study of law, but not of any
use or interest to that study.

Each of these views of the nature and tasks of philosophical jurisprudence
suffered from two fundamental defects, Oakeshott argued. First, they reflected
a profound ignorance of the philosophy of law as practiced over its long his-
tory and thus a failure to consider, let alone seriously engage with, the work of
Plato, Aristotle, Aquinas, Hobbes, Kant, Hegel, Green, and their like (ibid.,
217, 2201, 347). Second, philosophy in each of these guises was, he thought,
incoherent and profoundly unphilosophical (ibid., 221). According to Oake-
shott, philosophy does not generate algorithms for use in the practical world;
neither does it merely provide convenient illustrations nor spin out fantasies
of ideal legal codes. Rather, philosophy is directly engaged in the practical hu-
man social world of law, attempting to devise a deep and comprehensive un-
derstanding of it, along the way challenging comfortable, but partial and my-
opic, explanations. Thus, it is not the business of philosophy to accept the data
or conclusions of jurisprudence; on the contrary, it shapes them, recasts them,
through critical examination of their presuppositions (220). Philosophy is fun-
damentally critical.

A genuine philosophical jurisprudence, he urged, is in some respects far
less pretentious than its detractors assume, although at the same time more
subversive. It seeks, rather than dogmatically delivers, a framework for ex-
planation that relates and makes epistemically coherent the various otherwise
partial conceptions and approaches (ibid., 352-3), by subjecting them to “the
revolutionary and dissolving criticism of being related to a universal context”
(ibid., 345); and it does so without presupposition, reservation, or limit (ibid.,
345-50). “Suspicious of every attempt to limit the enquiry” (ibid., 248), philo-
sophical jurisprudence effaces boundaries, explores connections, demands
deeper understanding of superficially disparate phenomena. It is, in Oake-
shott’s vision, equally critical and potentially revisionary of the deliverances of
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science, human and natural, as of those of metaphysics. It starts from ordinary
ideas, from what is already commonly known, hoping that, by relating appar-
ently isolated ideas to a broader conceptual and experiential context and by
subjecting them to unrestricted criticism, we will be able to know more fully
(ibid., 345-6). Like Miller, Oakeshott argued that the key to this philosophical
approach to jurisprudence, to explaining the nature of law, is relocating the
immediately visible institutional manifestations of modern law in their natural
habitat of human social life and experience (ibid., 352-3). A truly philosophi-
cal understanding of phenomena, according to Oakeshott, relates rather than
distinguishes; it seeks to find the deeper connections that fund and legitimate
the distinctions that, on first inspection, seem so important. Philosophy is
meant to be concrete at the beginning and at the end: It begins with the mani-
fold of human experience, not some convenient abstraction from it, isolated
by myopic professional vision, and it seeks what Hegel called “concrete con-
cepts,” i.e., explanations that are not only comprehensive but also unite into a
coherent whole both presuppositions and conclusions, abstract ideas and im-
mediate experience (ibid., 346-7).*

Oakeshott called for a fresh start on this enterprise of philosophical juris-
prudence (ibid., 360), but he recognized that major obstacles stood in its way.
The greatest, perhaps, was “the prevailing ignorance about what has already
been accomplished in this enquiry, and the prejudice, that springs from this
ignorance” (ibid., 357). So, the first item on the agenda for the regeneration
of philosophical jurisprudence must be a thorough reconsideration of and
reengagement with the work of major figures in the tradition of philosophical
jurisprudence (ibid., 357-8). The aim of this study, however, is not, as Burke
suggested, to learn “how and what we ought to admire,”” and surely not to
absorb and internalize any particular philosophical doctrine as credo (ibid.,
360). Our approach to this tradition must itself be thoroughly philosophical,
Oakeshott insisted. Philosophy “is not a tradition of conclusions or even ques-
tions, but of enquiry” (ibid.). We fail to engage this tradition philosophically if
we consider only its obiter dicta and ignore its rationes decidend: (ibid., 359).
To engage philosophically involves addressing its doctrines and the arguments
advanced in their defense, not only rethinking its answers, but also reformu-
lating its questions. This thoroughly philosophical engagement with the philo-
sophical tradition offers us “a firmer consciousness of what we are trying to do
[...] [and] the knowledge that we cannot understand our own questions and

> Despite the broadly Hegelian language of his proposal (which explains its icy reception in
English jurisprudential circles), Oakeshott made no brief in this essay for Hegel’s special brand
of philosophical jurisprudence. The enterprise he recommended, although foreign to the practice
and temperament of his English audience, was “to be found living and active” as much in the
work of Socrates, Aquinas, the Scholastics, and Hobbes, as in that of Kant and Hegel (347, 356).
¥ Quoted in Dicey 1982, cxxv.
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answers without understanding the questions and answers of others,” there-
by also bringing to light “questions which have never been fully considered”
(ibid., 360).This conception of philosophical jurisprudence is a far cry from
the “philosophic spirit” that James Bryce so admired in the Roman lawyers of
the classical era (Bryce 1901, 628-38). Their frame of mind, in Bryce’s descrip-
tion, was thoroughly pragmatic, unburdened by speculative training and the
preoccupations of their Greek predecessors. It was largely their characteristic
practical sense and flexibility of mind and their appreciation of the harmony
of the law that enabled them to navigate the vast, complex body of Roman law
and make it work in the concrete cases that they faced (ibid., 629). This same
spirit gave that body of law its reasonableness and consistency over time, in
Bryce’s view. Always mindful of the value of coherence of doctrines, Roman
lawyers never “sacrifice[d] practical convenience to their theories”; neither did
“deference to authority prevent them from constantly striving to correct the
defects of the law” (ibid.). Bryce, writing at the beginning of the century, high-
lighted what the English legal community of the day would have recognized
as an embodiment of the ideals they most admired in common-law lawyers. It
was an idealization exposed and demythologized by Bentham more than a cen-
tury earlier, but no less powerful in Bryce’s day and in the decades to follow.
In view of the prevailing demand that jurisprudential writing and thinking be
governed by its primary pedagogical task, it is should come as no surprise that
Oakeshott’s call for a thorough-going philosophical jurisprudence fell on deaf
ears and his remarkable essay has been ignored ever since.

1.4.4. Glanville Williams: Convergence of Philosophy and Jurisprudence

The visions of jurisprudence offered by Miller and Oakeshott were no less
alien to the prevailing philosophical climate, than to the dominant attitudes
of jurists of the time. In striking contrast, Glanville Williams brought logical
positivism, much in fashion in post-war English philosophy, to bear on cen-
tral questions of jurisprudence in a long essay serialized in the Law Quarterly
Review (194546, anticipated in Williams 1945). Although his understanding
of the doctrines and methods of logical positivism was limited, drawn largely
from his reading of Ogden and Richards’ The Meaning of Meaning (1945), and
his attempt to revolutionize the practice of English jurisprudence was soon
thrust into the shadows by the more sophisticated and systematic work of Her-
bert Hart, still, Williams’ essays signaled that English legal theorists at mid-
century were willing to admit philosophy into the province of jurisprudence as
long as it met their terms.

Williams® attitude towards the practice of jurisprudence of the time was
anything but irenic. Analytic jurisprudence, which sought to explore the nature
of law through the analysis and definition of legal concepts, was, in his view,
fundamentally misdirected. Like all jurisprudence and philosophy to date, ana-



40 TREATISE, 11 - 20TH CENTURY: THE COMMON LAW WORLD

lytic jurisprudence rested, he thought, on a naive understanding of language
and complete ignorance of its power to mystify. Language is just an instrument
by which we seek to direct or control the thoughts, feelings, and behavior of
other people, he argued. Although words do not mean just anything we want
them to mean, they have no true, correct, or proper meaning. All language
is strictly conventional in the sense that words either have a relatively settled
meaning in virtue of the fact that people happen to use them in the same way,
or they have special, stipulated, personal meanings to which use others simply
acquiesce (Williams 1945-1946, vol. 61: 384). Even words with conventional
meanings enjoy general agreement only with respect to a settled core which is
encircled by a zone of unsettled usage (ibid., vol. 61: 191).>* Moreover, many
words in ordinary language are chameleon-like, changing in meaning depend-
ing on the linguistic company they keep (ibid., vol. 61: 301). ‘Freedom’ is such
a word, Williams claimed, as are ‘democracy’, ‘state’, ‘property’, ‘ownership’,
‘interest’, ‘agency’, and even ‘law’ (ibid., vol. 61: 301-2). Disputes often arise
over the meanings of these terms, of course, and we think we are disputing
over the nature of things in the world; indeed, in our most pretentious—that is,
philosophical—moments, we launch enquiries into “the nature of this or that,
hoping thereby to settle or resolve these disputes.” But all such disputes are not
really about the world, but only about words, and they are settled not by argu-
ment, but only by stipulating definitions (ibid., vol. 61: 301-302, 389). Disputes
are not likely to arise where the conventional meaning of words is settled, or the
chameleon-word’s context is fixed, but only when matters are not settled. The
definitions that are offered to capture “proper” use of the terms are nothing
more than logomachy, more or less explicit attempts to get people to use the
words in a particular way (ibid., vol. 61: 384-6, 389). No definitions can claim
to be more rational, proper, or real than any others, according to Williams, be-
cause there is no such thing as getting them right or wrong, although, of course,
advocacy for a particular use can be more or less effective. When we realize this,
he concluded, we can “write off almost the whole of the vast and futile contro-
versy concerning the proper meaning of the word ‘law’” (ibid., vol. 61: 386).

Williams aimed his broadside not only at analytic jurisprudence, but also
at philosophy generally and especially at philosophers inclined to take meta-
physics seriously. He put all talk of “essence” and “real notions” of things,
ideas, and concepts (except insofar as they could be reduced to words) were
put beyond the pale of intelligibility. No sentence formed in language can be
regarded as meaningful, in his view, unless it is verifiable by a straightforward
empirical test (ibid., vol. 62: 403). Most of traditional philosophical writing—
especially, all of metaphysics and ethics—fail this test, he concluded.

Astutely, Williams observed that this skepticism of metaphysics and all
philosophical reflection not securely tethered to observable empirical facts “is

% See Hart’s discussion of the “settled core” and “penumbra” of legal rules, chap. 7, sec. 7.6.
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gratifying to the Anglo-American jurist because it confirms the strong suspi-
cion that he has already felt regarding the value of metaphysical speculation,
particularly metaphysical speculation about law” (ibid., vol. 62: 404). But the
acid burned more deeply: all enquiries into the nature of law and all attempts
to domesticate concepts of law, right, duty, ownership, and the rest of the stock
in the analytic jurisprudence stables must be recognized as wastes of time
(ibid., vol. 61: 301), or at best well-intentioned logomachy. Over the course of
its history, jurisprudence has been riven by disputes, but now, looking through
metaphysics-skeptical lenses, Williams confidently asserted that we can see that
these disputes were simply about words, not about the world.

From this tale about the misdeeds of philosophers and jurists, Williams
drew a moral about law and common-law lawyers’ customary way of thinking
about law.

The theory here advanced destroys completely and for ever the illusion that the law can be com-
pletely certain. Since the law has to be expressed in words, and words have a penumbra of uncer-
tainty, marginal cases are bound to occur. Certainty in law is thus seen to be a matter of degree.
Correlatively, the theory destroys the illusion that the function of a judge is simply to administer
the law. If marginal cases must occur, the function of the judge in adjudicating upon them must
be legislative. The distinction between the mechanical administration of fixed rules and free judi-
cial discretion is thus a matter of degree, not the sharp distinction that it is sometimes assumed to

be. (Ibid., vol. 61: 302-3)

Although he thought this moral followed from his theory, it is not at all clear
from exactly what his conclusions are supposed to follow. Neither skepticism
about philosophical essentialism, nor observations about the core and penum-
bral meanings of words, warrant these conclusions; neither do his largely com-
mon-sense warnings against word fetishism, or the pitfalls of persuasive defini-
tions.

However, it was not jurists who challenged the drift of Williams’ breezy dis-
missal of jurisprudence and disciplined legal thought, but rather the philoso-
pher John Wisdom (1951, 195-9). He argued that to treat difficult questions of
the application of legal rules and concepts, as well as questions of the analysis
of key legal concepts, simply as disputes over words inviting more or less arbi-
trary decisions to stipulate definitions is “to distort and denigrate legal discus-
sion” (Wisdom 1953, 250). Matters in dispute are neither to be settled by ap-
peal to obvious linguistic facts, nor determined by linguistic fiat, but rather are
to be argued further by setting out the whole case or issue in as rich a context
of relevantly like and different cases as possible (Wisdom 1953, 250). The sub-
tle, but disciplined movement of thought by analogy, and similar techniques
common to legal practice, must be given their due, Wisdom argued. Enamored
with the power and elegance of the tools of logical positivism, Williams had
not revolutionized jurisprudence (or metaphysics), in Wisdom’s view, but only
rendered it mute. Philosophy in Williams’ hands bludgeoned jurisprudence
into silence, leaving it without the resources to understand law, incapable even
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of intelligently listening to the ordinary practice of law so as better to under-
stand it.

A philosophical method capable of reviving English jurisprudence must not
only join it in its empiricist and anti-metaphysical prejudices, but also be capa-
ble of listening to the regular rhythms of legal practice, Wisdom seemed to be
arguing. Oxford ordinary language philosophy, having displaced the bravado
of logical positivism at mid-century, offered just such a method, and Herbert
Hart, a skilled practitioner of that art, was able finally to return philosophy to
English and Commonwealth jurisprudence. At the close of his 1931 essay on
jurisprudence, C.K. Allen wrote wistfully, “Will there some day arise a greater
Austin, no less patient in method, no less meritorious in intention, but perhaps
more ingratiating in manner? He may be 7z posse: one does not yet, it is to be
feared, see him 7z esse” (Allen 1931, 27). Such a one appeared 77 esse at mid-
century. Hart succeeded in rejoining philosophy and jurisprudence, in part due
to his patient and sophisticated method and ingratiating manner of writing.
Miller and Oakeshott failed because they made no concessions to the intellec-
tual temperament of common-law lawyers and jurists; Hart’s success was due,
at least at the outset, to the fact that the emerging philosophical temperament,
especially at Oxford, had much in common with the prevailing common-law
temperament.

Ordinary language methodology, in effect, made philosophy safe for com-
mon-law jurisprudence at mid-century. Indeed, ordinary language philosophy
came to sup at the table of the everyday practice of law. It was the other Aus-
tin—the philosopher, J.L.. Austin, who shaped philosophical thinking in the
1950s—who insisted that philosophers had much to learn about the biology
and behavior of ordinary concepts from the law, especially case law (Austin
1956-57, 13-4). There may be no better example of the wisdom of latter-day
Austin’s injunction, or of the accommodation of philosophical jurisprudence
to the common-law mind, than Hart and Honoré’s classic 1959 Causation in
the Law.

We will pick up this historical thread in Chapter 7 and succeeding chapters,
where we will follow the story of how Hart succeeded in rekindling the fires of
the English and English-speaking philosophy of law that had nearly gone cold
since the days of Bentham. First, however, we must take up a different story.
It, too, begins in the late nineteenth century, but in a very different part of
the common-law world. After we have traced the trajectory of legal theory first
launched by Justice Oliver Wendell Holmes, Jr., who also started from Austin-
ian premises, we will return to the story begun in this chapter.



Chapter 2

JUSTICE HOLMES:
A NEW PATH FOR AMERICAN JURISPRUDENCE

In 1897 a prominent Boston lawyer and judge of the Massachusetts Supreme
Judicial Court—soon to begin a brilliant career as Justice of the United States
Supreme Court—addressed Boston University law students. In this address, he
stated his themes in such fresh and provocative language that later readers of
the published text took it to mark a revolutionary break from nineteenth cen-
tury thinking about the nature of law and legal reasoning. This language would
decisively shape and direct American legal theory in the twentieth century.
“The Path of Law” quickly acquired the status of a classic, one of the most
influential pieces of jurisprudential writing in English in the twentieth century;
yet its rhetoric and reputation do not match its reality.

As it is commonly read, “The Path of Law” urged legal theorists to ap-
proach questions of the nature of law not from the point of view of a detached
scientific observer or that of the sovereign law-maker, but rather from the
point of view of the practicing lawyer’s client. The relevant client, moreover,
was not the good citizen, “who finds his reasons for conduct [...] in the vaguer
sanctions of conscience,” but the bad man, “who cares only for the material
consequences” of his actions and wishes above all “to avoid an encounter with
the public force.” (Holmes 19951, vol. 3: 392). From this point of view, Holmes
provocatively asserted, law is nothing more than a matter of “prediction[s] of
the incidence of the public force through the instrumentality of the courts”
(CW 3:391). “The prophecies of what the courts will do in fact, and nothing
more pretentious, are what I mean by the law” (CW 3: 393). Judges, of course,
pretend otherwise. Committed to the mythology of formalism, they pretend
that their decisions are strictly rule-governed, driven by the internal and in-
eluctable logic of the law. Mystification, Holmes declared. Behind the logical
form of every judicial decision is an implicit—often unacknowledged and inar-
ticulate, sometimes fully conscious but carefully hidden—choice among com-
peting considerations of public policy.

A more decisive break from nineteenth century jurisprudence could hardly
be imagined. The aim of constructing a rational and objective science of law
was rejected, it seems, as was the dominant Austinian positivist understanding
of law. Similarly, classical common-law thinking, tarred with the brush of “for-
malism,” also seems to have been scuttled. Yet, for all their rhetorical power
and undeniable influence on twentieth century legal thought, Holmes’s words
actually expressed an outlook on law that was deeply and ineradicably rooted

! Hereafter abbreviated as “CW.”

G.J. Postema, 4 Treatise of Legal Philosophy and General Jurisprudence,
DOI 10.1007/978-90-481-8960-1 2, © Springer Science+Business Media B.V. 2011
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in the very intellectual sources it seemed most radically to reject. The rhetorical
Holmes, and the “realist” or “pragmatist” Holmes of later reputation, sounded
revolutionary, but the real Holmes was practically, and in many respects theo-
retically, rather conservative. Behind talk of the bad man’s point of view, the
fallacy of logical form, and law as nothing but predictions lay a complex mix of
late nineteenth century thought about science, revisionist Austinian positivism,
and not just a little classical common-law jurisprudential thinking.

Holmes as jurist stood on the verge of the twentieth century. Although he
never crossed over (see sec. 2.1.1), the troops he inspired marched boldly in.
The sire of a brood of wildly conflicting interpretations (progressive liberal, le-
gal realist, conservative champion of economic jurisprudence, founding father
of critical legal studies, proto-pragmatist, etc.), each claiming him as originator,
champion, and legitimator of their favored jurisprudential theory,> Holmes is
an enigma in the history of modern Anglophone jurisprudence. His intellectual
weaknesses—his preference for the bon mot, provocative, slightly naughty and
unencumbered with qualifications, over carefully crafted articulation and his
paradoxical impatience with argument and consequent unwillingness rigorous-
ly to work out and defend his brilliant insights—make consistent reconstruc-
tion of his thought especially difficult. These weaknesses also account in good
part for the gap between the reality of his views and their diverse reception,
although we cannot discount the intellectual and political ambitions of later
readers to claim this icon of American jurisprudence as ancestor and inspira-
tion. Holmes’s legacy, and the legacy of “The Path of Law” in particular, has
been rich, strong, and diverse, although what his followers took from him was
more rhetoric and attitude than doctrine and argument.

This chapter sketches the main outlines of Holmes’s jurisprudence.’ Sub-
sequent chapters will trace the diverse influence of this boldly radical, con-
servative, enigmatic, not-entirely-consistent understanding of law. Because for
Holmes, more than any other writer we will consider, biography is essential to
understanding doctrine, we will begin with a brief sketch of his life.*

2 For a compact list of the “kaleidoscope” of Holmes interpretations with references to
representative work pressing those interpretations, see Reimann 1992, 243-5 nn. 4-6.

> Michael Lobban, in Volume 8 of this Treatise, chap. 7.4-7.7, offers an excellent and largely
complementary account of Holmes’s legal theory. Following recent scholarship (especially,
Horwitz 1992b and White 1993), Lobban divides Holmes’s work into early and later stages, the
latter being markedly more skeptical about law and judicial reasoning. The account developed
here, however, tends to see continuity where Lobban sees discontinuity and sees a marked
skepticism emerging at the end of Holmes’s scholarly career. It also puts greater emphasis on the
common-law elements in Holmes’s theory than any recent commentator.

+ G. Edward White’s Oliver Wendell Holmes, Jr., (2006) is a short, accessible biography. For
full-length biographies see Sheldon Novick (1989) and White (1993). White’s is especially useful
for its comprehensive and detailed discussion of all of Holmes’s major writings. For a slightly
broader biographical perspective, see Menand’s The Metaphysical Club (2001), although I believe
Holmes’s links to this famous, proto-pragmatist group are more tenuous than Menand claimed.
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2.1. Holmes: The Man and the Mind

2.1.1. Jurist, Judge, Justice

Oliver Wendell Holmes, Jr. was born on March 8, 1841 to a family at the cent-
er of Boston’s elite legal and literary society. His father, an uncomfortably dom-
inant figure in Wendell’s life, was a medical doctor, poet, man of letters, and
co-founder of the Atlantic Monthly. Wendell was a head-strong and irreverent
son—he was officially censured for “repeated and gross indecorum” in Fran-
cis Bowen’s moral philosophy class at Harvard College (White 2006, 10)—but
an aristocrat’s overwhelming sense of duty was woven deep in his character.
Moved by his mother’s abolitionist sympathies and hoping to fight with forc-
es opposing slavery, he left Harvard just before graduation and enlisted in
the Massachusetts Volunteers. When he was assigned to duty protecting the
Boston harbor, he resigned, completed his college studies, and in July of 1861
joined a regiment of the Volunteers that was guaranteed to see action. In his
first battle, just three months later, he was shot through the chest but survived
and returned to action in the spring of 1862. Later that year at the battle of
Antietam Creek he was again severely wounded and a third time in May, 1863.

Deeply disillusioned about the war, he chose not to re-enlist. He enrolled
in Harvard Law School in September 1864 and later apprenticed with the Bos-
ton firm of George Shattuck, which he joined after he was called to the Bar in
1867. For the next fifteen years he practiced law and pursued an increasingly
intense program of reading and writing in jurisprudence and legal history. Dur-
ing this time he read voraciously, including much work in German legal philos-
ophy and legal history, especially Kant, Hegel, Savigny, and Puchta (Reimann
1992; White 1993, 129-30). At the end of this period he delivered the Lowell
Institute Lectures, which he published shortly thereafter (March, 1881) as The
Common Law. He began teaching in the Harvard Law School in September,
1882, only to resign in December of that year to take up a post on the Supreme
Judicial Court of Massachusetts. He served on the court for twenty years, the
last three as Chief Justice. In 1902, at the age of sixty, he was appointed to
the United States Supreme Court, where he served for thirty years, retiring in
January, 1932. He died three years later.

Holmes was a legal theorist of the nineteenth century. Although he was ac-
tive as a judge until the early 1930s, and wrote thousands of judicial opinions
while sitting on the U.S. Supreme Court, his last piece of serious jurispruden-
tial scholarship (“Law in Science and Science in Law,” CW 3: 406-20) was
published in 1899. His most sustained period of scholarship was the dozen
years leading up to and including his publication of The Comzmon Law (1881).
His labors on the Massachusetts court after that period permitted him only
intermittent scholarly work. Three essays—one of them a public speech (“The
Path of Law”)—appeared in the second half of the 1890s. They advanced
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some themes announced in earlier work, but little systematic work appeared
after 1882. So, while Holmes the legendary justice was a man of the twentieth
century, Holmes the jurist thought, wrote, and spoke at the end of the nine-
teenth century. His reputation as a judge in the new century brought his previ-
ous scholarly writings from relative obscurity into a light that influenced subse-
quent understanding and appreciation to the very end of that century. Slogans
from his pen have launched at least half a dozen movements in American legal
theory in the twentieth century, but to understand what Holmes might have
had in mind when he penned them, we must recognize that his feet were firmly
planted in the previous century.

2.1.2. Orientation

Holmes’s Civil War experience had a profound effect on his intellectual ori-
entation and his personal attitude toward life and work. The casual brutality
of war and the high-minded sacrifice of hundreds of thousands of lives in
the name of irreconcilable values drove all idealism out of the young Holmes
as well as any sense of the possibility of a benign, rationally ordered world.
It left him with obedience to blindly-accepted duty, to which he remained
fanatically committed throughout his life, as his only ideal, with a visceral
and irresistible fascination with brute power, and with the root conviction
that disagreements on moral or political matters run headlong and imme-
diately into the wall of our “can’t helps”—arbitrary, irreconcilable, and un-
shakeable preferences and prejudices. He was convinced that we reach the
limits of rational public deliberation almost as soon as we express our disa-
greements, leaving us with just one alternative: to fight without rules or limits
to the death. Power, not the discipline of reason, was sovereign in Holmes’s
universe. “The ultima ratio, not only regumz, but of private persons, is force”
(Holmes 1963, 38),” he insisted, and power, dressed in robes of duty, com-
mands absolute allegiance.

This savagely skeptical orientation is evident in Holmes’s writings through-
out his life, in published essays, public speeches, and private correspondence.®
Many commentators dress these comments out as philosophical convictions
which, they claim, underwrite and offer justification for jurisprudential themes

> Holmes wrote to Frederick Pollock (Feb 1, 1920), “I believe that force, mitigated so far
as may be by good manners, is the u/tima ratio, and between two groups that want to make
inconsistent kinds of world I see no remedy except force [...]. [e]very society rests on the death
of men” (Holmes 1942, 2: 36).

¢ See his “Gas Stokers Strike” (1873) (CW 1:323-5); The Comzmon Law (1881) (1963, 37-8);
“The Soldier’s Faith” (1985) (CW 3: 486-91); “Ideals and Doubts” (1915) (CW 442—4); “Natural
Law” (1918) (CW 3: 445-8). To Harold Laski he wrote, “when men differ in taste as to the kind
of world they want the only thing to do is to go to work killing” (Holmes 1953, vol. 1: 116). See
also his letter to Alice Green Aug. 20, 1909, (Novick 1995, 28).
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and theses they find in his work. Some think that it is possible to tease out
of such views an articulate metaphysics or epistemology (Cohen 1937, 300-3;
Novick 1995, 24-8; Leiter 2000),” or at least a coherent social and political
philosophy (Pohlman 1984).® However, to view them in this way gives his at-
titudes both less and more weight than they deserve: less weight, because they
are not merely theoretical postulates, but rather components of a deeply en-
grained manner of relating to life and the world around him; more weight, be-
cause they do not take the shape of an articulated and defended philosophical
foundation. These views tell us a great deal about Holmes the man, his char-
acter, and his personal approach to life, but much less about the content of his
jurisprudential doctrines and modes of analysis. There is no philosophy here
(except in the vulgar sense of a person’s life attitude)—that is, no carefully
thought-out analysis resulting in philosophical doctrines based on considered
reasons. Not only is it nearly impossible to make any coherent sense of these
attitudes as philosophical convictions, but it is hard to avoid the conclusion
that Holmes embraced them and celebrated them in all their brutal unloveli-
ness precisely to mask his own unwillingness to think deep or hard about the
issues. These attitudes, no doubt, influenced the direction in which his juris-
prudential thought ran—we will note some instances of this presently—but
they do not give anything like a unified rational grounding for his views such

7 Especially popular in recent years is the attempt to read Holmes as a pragmatist (Grey 1989;
Menand 2001; Haack 2005), although the inclination to link Holmes to the pragmatists can be
traced to mid-century (Wiener 1949) and perhaps earlier to John Dewey who quoted with apparent
approval long portions of Holmes’s “Ideals and Doubts” and “Natural Law” in his book Experience
and Nature (Dewey 1929, 417— 8). As a matter of historical fact, Holmes separated himself from
the newly established proto-pragmatist “Metaphysical Club” in Boston very shortly after it was
founded. His motives for doing so are not clear, but I am inclined to think that, in the presence of
powerful philosophical minds like those of Chauncey Wright and C.S. Peirce, Holmes’s cavalier
“philosophical” attitudes and his unwillingness to engage in serious philosophical argument could
not survive. White reports that Holmes seemed intimidated at times by William James (White
1993, 92) and he may have sensed even more reason to feel intimidated by Peirce. He wrote to
Felix Frankfurter in 1927, long after the Club was disbanded, that he suspected Peirce “regarded
outsiders like [...] me with contempt or at least indifference” (Novick 1989, 427).

8 Pace Pohlman (1984) and Kelley (1985), Holmes’s fundamental convictions are at most a
caricature of Utilitarian moral-political doctrine. With Utilitarianism at its crudest, Holmes shared
a willingness to sacrifice the goods, liberties, and even lives of individuals to larger social purposes
(1963, 37-38; CW 3: 443). But what appealed to him in this thought was not service of overriding
community good or general welfare in which each member had some part. The “majority” (or
“greatest number”) has claim on our attention, he felt, only if it holds power: “If the welfare of
the living majority is paramount, it can only be on the ground that the majority have the power in
their hands” (CW 1:325; CW 1: 268). Moreover, he had only a vague quasi-consequentialist idea
in mind when he wrote of the claims of “social advantage” and “public policy.” Due to his deep-
rooted skepticism of all moral or political values, “social ends” claimed his allegiance as judge as
well as jurist only because they were ends of the community to which he was blindly duty-bound.
“I am so skeptical as to our knowledge about the goodness or badness of laws,” Holmes wrote to
Pollock, “that I have no practical criticism except what the crowd wants” (Holmes 1942, 1: 163).
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that one could look to them to resolve conflicts or confusions at a less cos-
mic level of thought. Often Holmes is said to be “tough-minded,” but “tough-
nosed” might be a more accurate description, since he seems to have reverted
to these shocking “can’t helps” just when what was most needed was tough-
minded, persistent, hard philosophical thought.

Holmes’s philosophical views are not to be found in his cosmically skepti-
cal rhetoric, I think, but rather in his thoughts on subjects closer to his experi-
ence and expertise. Even here, his impatience with careful argument and his
unwillingness to do the hard work of elaborating what he sensed were brilliant
insights” makes interpreting his grand assertions difficult; still, we have enough
of argument and analysis to justify seeking coherence of his scheme of jurispru-
dential ideas. And what emerges is a view of law and the methodology of juris-
prudence that, while neither revolutionary nor radically skeptical, represents a
distinctive and original reworking of familiar jurisprudential ideas.

2.2. Common Law, Science, and Positivism

Already in Holmes’s earliest theoretical writings we see an attempt, sustained
and refined throughout his career, to combine themes from three sources: clas-
sical common-law jurisprudence, Austinian positivism, and late nineteenth
century ideas of science and system. The result was a framing conception of
law with two complementary parts: a static conception of law that anchored
his studies in an understanding of law’s general structure, and a dynamic con-
ception, that enabled him to explain the growth and development of basic
substantive principles of law. This complex conception of law, and the under-
standing of the process of judicial reasoning based on it, are of considerable
historical and philosophical interest, but Holmes’s project—combining ele-
ments of common-law, positivist, and scientific thinking—was not unique to
late nineteenth century Anglo-American legal theory. Brief consideration of
two other influential jurists writing in the early 1870s and well known to Hol-
mes, Christopher Columbus Langdell and Sir Frederick Pollock, will help us
better understand his distinctive theory of law."

° Hart’s judgment at the opening of his discussion of Holmes’s Comon Law, is not unjust.
This work, he wrote, “resembles a necklace of splendid diamonds surprisingly held together
at certain points by nothing better than string. The diamonds are the marvellous [sic] insights
into the genius of the common law and the [...] dynamic of its growth [...]. The string is the
sometimes obscure and hasty argument, the contemptuous dismissal of rival views, and the
exaggerations” that run through the work (Hart 1983, 278). Edward White, a very sympathetic
reader of Holmes, adds that Holmes “was arguably more interested in letting his language, as
distinguished from his evidence or his logic, carry his arguments” (White 1993, 480).

10 Langell was Dean of Harvard Law School (1870-1895) and legendary creator of the case-
study approach to legal education dominant in American law schools to this day. Pollock was a
long-time friend of Holmes with whom he corresponded from 1874 until Holmes’s death in 1832.
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2.2.1. “Formalism” and Langdell’s Science of Law

Exposing the evils of “formalism” was an obsession of twentieth century
American jurisprudence (Stone 2002a, 166) and it was long thought that Hol-
mes launched this “revolt against formalism” (White 1947). There is no doubt
that, at least by the time he wrote The Common Law (1881), he was highly
critical of certain formalist tendencies in legal theory and judicial practice, and
his scathing review of the second edition of Langdell’s Cases o the Law of
Contracts (CW 3: 102—4; see below section 2.4.1) in 1880 put Langdell’s juris-
prudence at the center of this criticism." Despite this criticism, the portrait of
Holmes as the arch anti-formalist and Langdell as the arch formalist are cari-
catures of their views; indeed, as we shall see presently, Holmes and Langdell
shared many views about the nature of law and the proper approach to its
study.

“Formalism” has served for well over a century of American legal theory
as a convenient term of abuse.? It refers to a connected set of views about
law and adjudication that take shape largely in the eyes of its critics (Stone
2002a, 167). These views are sometimes attributed to legal theorists, most no-
tably Langdell, but more often to working judges, to characterize either their
explicitly expressed approach to judicial reasoning or their implicit practice.
In sum, this critic-constructed doctrine holds, first, that law is regarded as (a) a
rationally ordered system of principles, (b) structured as an axiomatic system
with a small number of abstract concepts (or universal principles) at the apex,
(c) where other principles and rules, extending to the most concrete ones, are
derivable strictly by deductive logic, (d) the whole system being constructed 4
priori from strictly legal materials and hence without appeal to moral consid-
erations or the political or social context in which the law operates. This view
of law is then thought, second, to underwrite a descriptive (but also, by impli-
cation, prescriptive) view of legal reasoning according to which the body of
law available for judicial reasoning is (a) complete and comprehensive (hence,
“gapless”), and thus (b) sufficient to yield univocal, determinate results for
every case brought to the court, which results (c) are determined solely by ex-
ercise of formal, deductive, or at least demonstrative and rationally compelling,
reasoning, (d) without appeal to moral or other contextual considerations, and
(e) are overridingly binding on judges in the face of any conflicting demands of
justice or other considerations of morality.

Legal historians debate whether such views, taken together, were wide-spread
in the late nineteenth and early twentieth centuries (said to be the Formalist Era

I Expressing a near century-long orthodoxy in the American legal academy, Thomas Grey
(1983) represents Langdell as the primary spokesman for formalist orthodoxy in the nineteenth
century.

12 Only late in the twentieth century has it been explicitly embraced by some legal theorists,
e.g., Schauer (1988) and Weinrib (1988). See below chap. 8, sec. 8.7.
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in America). This debate is not our concern, except that it has uncovered a ten-
dency amongst critics to attribute the whole package of views to their targets,
when they detect hints of just one or a few of them. At the same time, critics
themselves often accept one or more of the components while strenuously re-
sisting others. This double-standard practice of formalism’s critics may have
been initiated and surely is exemplified by Holmes’s criticism of Langdell.

Langdell’s views," outlined in the preface to his casebook (Langdell 1879,
vii-ix), hardly add up to an articulated theory of law. His aim, rather, was to
articulate a framework for study of law, which, especially in university-based law
schools, must aspire to be a science.* By “science” he had in mind a rationally
ordered, and systematically arranged, set of general principles or doctrines. His
model was not an axiomatic system like geometry, as was often charged—“Law
has not the demonstrative certainty of mathematics,” he wrote (LaPiana 1994,
56). Rather, law could claim to be a science in his view because its doctrines
formed a coherent, internally related body of basic principles with a kind of ra-
tional “integrity,” which informs and grounds more concrete rules and decisions.
Like a good common-law lawyer, Langdell thought that law’s basic principles
were not to be derived from universal first principles of natural law, but rather
inferred “inductively” from decided cases, that is, from critical assessment of the
reasoning in those cases. Since “each of these doctrines has arrived at its present
state by slow degrees,” determination and mastery of the principles is achieved
through tracing their growth over time (Langdell 1879, viii). This is done with a
keen eye to the facts of the case, and others analogous to it, informed by moral
good sense (Kimball 2007, 376-82). Yet, the principles are answerable to the
decided cases; the lawyer’s task is to extract principles embedded in the cases—
law as it is—not to construct some ideal set of laws to replace them.

This understanding of the task of a science of law led Holmes to blast
Langdell as “perhaps, the greatest living legal theologian” (CW 3:103), by
which he meant that Langdell was an uncritical apologist for the existing law."
This, of course, suggests that Langdell was sympathetic with one prominent
theme of Austinian positivism—the alleged separation of law and morals—
while at the same time embracing the common-law focus on principles embed-
ded in case-law rather than the explicit dictates of the legislative sovereign.

Langdell’s view of how law is best learned suggests a view of the nature
of legal reasoning. In typical common-law fashion, he insisted that the way to
master the general principles of some department of law is not to learn some
abstract formulation, but rather to trace its development over time, working

B For a helpful summary of Langdell’s view of law, see Lobban, vol. 8 of this Treatise, 205-7.

4 Tn an address to the Harvard Law School Association in 1886, Langdell declared, “If law
be not a science, a university will best consult its own dignity in declining to teach it” (quoted in
White 1978, 220).

5 A.V. Dicey turned this very charge back on Holmes’s Comzmon Law. See sec. 2.4.1 below.
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closely with the cases to get a direct feel for how the principles do their work
at the concrete level. The mode of reasoning of the legal mind involves con-
cretely engaged judgment, not manipulation of or deductions from abstract
concepts. With classical common-law lawyers, Langdell held that legal judg-
ment, adequately trained and having full mastery of law’s principles, would
be able to locate a reasonable, legally-grounded, determinate solution for any
legal problem brought to it. In that sense, he assumed (or perhaps rather he
regarded as the working regulative principle of legal reasoning) that the law
is complete and sufficient without need for supplement. However, he did not
shy from the conclusion, shared with positivists, that the determinate outcome
favored by trained and disciplined legal judgment might not square with what
justice, independently considered, might call for. What the judge should do in
such cases, he thought, was a question separate from the question of what the
law calls for; it is question for justice rather than law. And his view on the latter
question was that justice more broadly considered calls for decisions consistent
with the conclusions drawn by trained legal judgment even in the face of con-
trary demands of more particular justice (Kimball 2004, 279).

From this sketch, Langdell emerges as a half-hearted formalist at most. He
wove together common-law and positivist ideas with a familiar conception of
science into his theoretical framework for the study of law. In general, this view
was not widely distant from Holmes’s own.

2.2.2. Pollock’s Predictions

On the eve of a life-long correspondence with Holmes, Frederick Pollock, le-
gal historian and jurist,'® wrote two remarkable essays, “Law and Command”
(1872) and “The Science of Case-Law” (1882, first published 1874). Holmes
was probably familiar with the latter (Pollock refers to it in a letter to Holmes
dated July 26, 1877 [Holmes 1942, 71), and he wrote an extended notice of the
former essay for the Amzerican Law Review (of which he was editor at the time)
shortly after it was published (CW 1: 294-7). Holmes opened his notice with
the observation that Pollock’s views “more or less coincide with” opinions he
had laid out in a course of lectures at Harvard before Pollock’s piece appeared
(CW 1: 294), and then, in characteristic fashion, he proceeded to set out his
own views rather than Pollock’s. The views overlap at several points, but they
also differ in tone and substance.'” Pollock’s essays have long since fallen from
view, but they offer valuable insights into Holmes’s developing jurisprudential

16 Pollock (1845-1937) wrote with Maitland the classic early history of the law of England
(Pollock and Maitland 1898) and textbooks on contracts, torts, partnership, and jurisprudence.
He taught jurisprudence at Oxford from 1883 t01903.

7 Commenting on Holmes’s notice, Pollock notes one point of agreement without
commenting on what are some obvious points of difference (Holmes 1942, 3).
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views and help us locate them in the domain of Anglo-American legal theory
in the last third of the nineteenth century.

Among English lawyers in the late nineteenth century, it was perhaps a self-
deprecating commonplace to admit that common law was “a chaos with a full
index” (Holland 1870, 171; Pollock 1882, 238). But Pollock was keen to show
in these two essays from the early 1870s that a genuine science of (common) law
was possible. He understood “science” to refer to two complementary rational
activities or methods: first, the activity of systematically arranging the concepts,
doctrines, and principles of some body of knowledge (Pollock 1872, 189-90)
and second, the process of reasoning (rational method) by which the body of
knowledge developed. These complementary activities presented the body of
knowledge in different lights, the former static and orderly and the latter dy-
namic, growing, and harboring tensions that spur growth. These two under-
standings of science informed Pollock’s early articulation of the notion of law.

In “Law and Command,” Pollock acknowledged the importance of system-
atic analysis and arrangement of central concepts of law as advocated by Aus-
tin (see chap. 1, secs. 1.4.1 and 1.4.2). For this project to succeed, a broad view
of the field of law must be taken, he argued, but Austin and his followers had
taken a decidedly narrow view. Austin’s definition reflected the perspective of a
member of an advanced political community who, “having acquired a sense of
independent power, comes to set the State over against himself as an extrane-
ous agency.” Such a person, when informed of his duty under law, asks “ “Who
bids me do this? In what capacity? and what will happen if I do otherwise?’”
(Pollock 1872, 191). On Pollock’s view, Austin’s definition presupposed a cen-
tralized sovereign law-giving and law-enforcing agency and takes the perspec-
tive of subjects who view the actions and directives of that agency merely as ex-
ercises of “other people’s power,” subjects later epitomized in Holmes’s image
of the “bad man.”*® This perspective may be useful for understanding certain
features of modern legal systems, Pollock conceded, but it mistakes the famil-
iar for the fundamental. “The leading ideas of a science ought to be expounded
not only according to the form they have now assumed, or are tending to as-
sume,” he insisted, “but in correspondence with their reason and inner devel-
opment” (Pollock 1872, 190). To do so we must look beyond the near and fa-
miliar to forms of law more remote in time and political culture. When we do,
we soon realize that Austin’s identification of law with enforced commands of a
supreme governing power distorts rather than illuminates the nature of law.

Following Maine, Pollock (1872, 192-9) argued that Austin’s definition
induced blindness to customary law. On Austin’s account, custom acquires the
status of law just when its violations are enforced by courts of the sovereign. As

8 Holmes’s “bad man” is “an enduring symbol of a positivist view of law seen as other
people’s power” (Twining 2000, 111).
19 See Lobban, Volume 8 of this Treatise, secs. 7.1-7.3.
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an account of the place of custom in English law this proposal fails, he argued,
because it gets the logical order reversed: it is not that custom is law because
courts enforce it, but rather courts enforce custom because they acknowledge
its prior status as law. Moreover, we know of actual examples of societies which
lack the centralized (adjudicative and coercive) agencies of the modern state,
but which are ordered effectively by custom; and it is sheer prejudice to deny
customary orders the status of legal systems. To this familiar criticism of Austin
(see chap. 1, sec. 1.1.2.1), Pollock added that Austin’s definition entails an ab-
surd paradox. Since custom exists as law on Austin’s account only if enforced
by sovereign courts, it follows that customary arrangements, which are so clear
and effectively engrained in the minds and behavior of those governed that
violations by them are rare, fail to qualify as law precisely because of their suc-
cess (ibid., 194-5). This points up the fact, he concluded, that Austin’s view of
law is essentially negative, recognizing something as law only when it is broken
and an external power must be enlisted to repair it. Law is represented “as an
abnormal restraint [rather] than as part of the normal development” and func-
tioning of society (ibid., 203); and thus “our attention is fixed on what seems
the arbitrary determination of the lawgiver instead of being directed beyond it
to the causes which make the action of the lawgiver a necessary constituent in
the life of the nation” (ibid.).

This problem is fundamental, for not only does the Austinian definition
misdirect our attention and distort our grasp of the depth of law’s penetration
into social life, but it also makes scientific understanding of law impossible:
“Every act of legislation assumes the shape of an isolated exercise of sovereign
will, and the systematic unity which is the real and informing spirit of the body
of law finds no recognition” (ibid.). Without resources for representing law as
a systematic unity, we are encouraged to view the aggregate of laws as just one
thing after another—arbitrarily, not rationally, connected.

Pollock did not offer a positive conception of law in “Law and Command,”
but he offered something approximating it in “The Science of Case-Law” (1874)
and in the opening chapter of his First Book of Jurisprudence (1896). In the latter
work, Pollock (1896, 7-8) first introduced an “abstract” notion of law, accord-
ing to which law is the regime of rules and standards that are in force in a com-
munity and that are regarded as binding on its members qua members. Building
on rather than supplanting the abstract notion is law “in a concrete sense” (ibid.,
14)—that is, laws, especially as viewed by modern (English) lawyers.?* Law in

20 Pollock’s usage here is somewhat unusual for an English legal writer at this time,
but I think he has in mind a two-fold distinction: (a) between law (ius) and laws (leges) and
(b) between a general notion of law and one specific to the perspective of the professional
(English) lawyer. His use of the qualifiers “abstract” and “concrete” suggest the former and his
explicit endorsement of Holmes’s account of the professional lawyer’s notion of law (CW 1: 295)
in a letter of 1874 (Holmes 1942, 3) supports the latter.
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the concrete sense includes any rule “having the nature of law in the abstract
sense” which is expressly posited by the supreme power in the state, exercising
its “creative or at least formative authority and discretion” (ibid.). Intentionally
left out of both notions is explicit reference to formal sanctions, for, according
to Pollock, they are not essential to law (ibid., 23-5). Of course, a rule or pre-
scription is law only if it is, and is regarded as, binding by those subject to it, but
in Pollock’s view the sanctions can range all the way from “acts of violence” to
“general and open reprobation” to “obscure monitions of conscience” (ibid.,
25). Thus, Pollock concluded, the Austinian positivist definition of law even
fails to capture the narrower, professional lawyer’s notion of law (and contrasts
sharply with Holmes’s account of it, see sec. 2.3.2). Law in the concrete sense
is not simply what the state commands and enforces, for “law is enforced by
the State because it is law; it is not law merely because the State enforces it”
(ibid., 27).

A genuine science of law is possible, in Pollock’s view, because the prin-
cipal means by which it grows and develops is a method of reasoning with
the strongest credentials as scientific. The mark of a modern science, Pollock
argued, is its ability to generate predictions the credibility of which is deter-
mined by the strength of the evidence on which they rest. The ultimate object
of natural science is to predict events; likewise, the object of legal science—
the science of lawyers—is to predict decisions of courts (Pollock 1882, 238).
Scientifically credible law seen from the perspective of the lawyer is a matter
of making predictions of what the courts will do. Readers in the twentieth cen-
tury who encountered this thought in Holmes’s “Path of Law,” (written two
decades after Pollock’s essay) found it original and shockingly radical, but the
idea, it appears, was in the air and not all that radical.?' Indeed, in Pollock’s
hands, the thought was part of a brilliant apologia for the fundamental ration-
ality (the “scientific character”—ibid., 237) of the common-law method. We
can gain insight into Holmes’s use of this idea by looking at Pollock’s.

Predictions in natural and in legal science are possible only on the assump-
tion of uniformity—uniformity of nature in the one case and uniformity of
law in the other. The nature of these “fundamental axioms” is different, for
the former is an assumed truth of nature, whereas the latter is “conventional,”
based ultimately on considerations of general policy (ibid., 254). Moreover,
the latter is a #orm binding on judges, an “ideal standard” that makes possible
predictions of behavior because it is internalized by judges (ibid., 251). Pollock
made clear that his argument for the scientific credentials of the common-law

2t Pollock uses the term quite unselfconsciously in a contemporaneous work that did not seek
to exploit the alleged analogy between the natural and legal sciences: “Case-law gives particular
instances and concrete analogies, from which general rules may be inferred with more or less
exactness, and their application to new instances predicted with more or less certainty” (Pollock
1877, iv).
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method depends on the analogy, but not the identity, between the two meth-
ods. The “axiom” of uniformity for law is the “understanding that the court
shall follow the authority of decisions formerly given on similar facts” (ibid.,
240, emphasis added).

Thus, lawyers trying to work out for their clients the legal consequences
of their actions, relationships, or current legal conditions, predict what courts
are likely to hold in view of what has been decided in similar cases and for
this purpose they go to reports of decided cases (ibid., 243). Pollock implicitly
assumed (what would be obvious to any reader, he believed) that courts are
expected to make their decisions based on reasons drawn from law embedded
in past decisions, so it makes sense to look for the reasons of the decisions by
considering the cases they would consider in seeking legal grounding for the
decisions. Thus, what makes decisions predictable, what funds the legal sci-
entific enterprise of making predictions, is the fact that courts are bound to
decide on the basis of reasons or rules drawn from past cases. The predictions,
then, are predictions about what courts will do (decide), but the grounds of
the predictions are rules; they are normatively grounded predictions. Moreover,
the predictions are not themselves law, but rather they are based on law, name-
ly, the rules inferred from past decisions that ground the predictions.

Of course, lawyers and courts often face novel cases, but, Pollock argued,
the common-law method in such cases is just a natural extension of the process
in straightforward cases (ibid., 247-9). First, the consulting lawyer gets a full
and clear view of all facts that are likely to be material to the case and then pro-
visionally selects a comparison class of cases; with respect to this comparison
class the lawyer seeks out a general rule that arranges and explains the cases,
highlighting the truly similar ones and distinguishing them from the materially
dissimilar. Doing so, the lawyer will treat express formulations of such rules in
the opinions with great circumspection, focusing not on the rules thus formu-
lated but rather on the cases from which they are inferred. After formulating,
testing, and reformulating such rules the lawyer finally will select the one in
which he or she has greatest confidence (although this may fall well short of
certainty). (Even the most strongly supported rule may not square with all the
decided cases, however, so the lawyer must entertain the possibility that the
recalcitrant cases were wrongly decided and thus treat them as “not law.”) On
the basis of this general proposition, the lawyer makes a prediction regarding
the probable legal consequences in the case in view.

Judges follow the same method, although they are in a position to deter-
mine rather than merely predict the consequences (ibid., 250-1). They make
predictions just as lawyers do. This is neither naive, nor confused, nor para-
doxical, but precisely what he must say at this point, for the rationality of the
process assumes that there is no fundamental difference between the perspec-
tive of the lawyer and the judge; on the contrary, it is precisely because lawyers
and judges analyze the same cases from the same point of view that lawyers can
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make their predictions with confidence appropriate to the strength of the ar-
guments and grounds of the rules on which they are based. The “predictions”
at the heart of legal science, in Pollock’s view of it, are anticipated normative
conclusions based on general reasons (normative predictions), not descriptive
behavioral predictions. Both lawyers and judges are in the business of making
them; judges, however, take the process one step further and make a decision
on the basis of these predictions (or, rather, on the basis of the rules or princi-
ples on which the predictions likewise are based).

These features of common-law method—that its fundamental axiom holds
courts to making decisions on the basis of reasons drawn from cases decided
in the past, and that lawyers and judges are engaged jointly in the activity of
discerning those general considerations as bases of predictions or decisions—
make possible the systematic arrangement of legal doctrines in an intelligible
order, in Pollock’s view. “The generalities which make it possible to state the
law in a connected form are supplied by a process of discussion, inference,
and comment carried on partly by judges themselves in dealing with the cases,
partly by private text-writers” (Pollock 1877, v). Thus, the two kinds of “scien-
tific” activity characteristic of common law are complementary.

However, despite the common law’s “scientific” credentials, Pollock recog-
nized that lawyers and judges remain justly wary of general theory. They are
more comfortable, in general, reasoning “from particulars to particulars” (a sz-
milia ad similibus) and avoid hasty generalizations (Pollock 1882, 256). Also,
although they understand that general principles of law have their uses, they
regard them as either empty or highly misleading at the point of decision.
They are “hopelessly misapplied” by those who “make them a starting point
of deduction for purposes quite foreign to their true scope” (ibid.). It is a kind
of fallacy to regard such general principles as providing all the support one
needs to ground a particular decision. To rely on deduction from such general
propositions is to misrepresent the kind of reasoning, rational and scientific
though it may be, that is characteristic of sound common-law method. Com-
petent judges and counsel, even when they profess to deduce conclusions from
general propositions, “think not so much of the general proposition as of the
decided cases by which they suppose it to be justified”; thus, “the rightness of
the actual results does not depend on the form in which the general proposi-
tion is expressed” or on the formal inferences drawn from it (Pollock 1882,
257). Those who understand the truly scientific nature of common-law method
need not rely on this fallacious appeal to form, Pollock concludes.

Pollock, Holmes’s life-long friend and correspondent, articulated classical
common-law jurisprudential themes in an idiom shaped by Austinian positiv-
ism, Maine’s historicism, and popular, if naive, notions of science. Langdell, an
associate if not a friend of Holmes, articulated similar themes in much the same
idiom. Their work, written in the early 1870s, brings to light the framework of
ideas within which a common-law trained and philosophically inclined jurist
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would begin thinking systematically about law as he knows it. Each of them
made a separate peace with positivism and historicism, the contending jurispru-
dential paradigms of the time. Holmes, writing at the same time, did the same.

2.3. Holmes’s Static Conception of Law

In the early 1870s, Holmes sketched a conception of law which framed and
anchored his jurisprudential thinking thereafter. Within the frame of this static
conception of law—or rather, conception of law viewed synchronically—Hol-
mes developed a complex, dynamic understanding of law. At the root of these
complementary notions were two primitive and largely unexamined thoughts:
that law is fundamentally a matter of the activity of courts and that law is fun-
damentally a matter of power. Power, we have already noticed, was for Holmes
the starting point of all explanations of social phenomena. “The u/timza ratio
[...] is force” (Holmes 1963, 38), he maintained, and he regarded the law as
the locus of force or power, both as instrument of the dominant force in soci-
ety and as the result of the struggle for dominance among competing centers
of power (CW 1: 325). So, Holmes associated law with power, but the basic
common-law orientation of his mind directed his attention to the exercise of
power by courts of law. This orientation, rarely acknowledged by readers of
Holmes, colors all of this legal thought. To understand his complex two-fold
conception of law we need first to sketch a profile of this orientation.

2.3.1. Common-Law Orientation

Holmes opened his first publication with a classic characterization of common-
law method familiar from our discussions of Langdell and Pollock. Courts de-
cide “the case first and determine the principle afterwards,” he asserted. Their
decisions emerge from intuitive (“obscurely felt”) judgments immersed in the
particular facts of the cases in front of them and disciplined by understanding
of a vast body of previously decided cases. Lawyers and judges “frequently see
well enough how they ought to decide on a given state of facts without being
very clear as to the ratio decidendi” (CW 1: 212-3). Indeed, they are wary of
premature articulation of the general rule they intuitively grasp and confidently
apply: “just in proportion as a case is new and therefore valuable, no one, not
even the judges, can be trusted to state the ratio decidends” ( CW 1: 242).
Although Holmes did not hesitate to call judges “law-makers” (CW 1: 223),
he accepted the familiar common-law view that general rules of law emerge
from decisions over time through a process in which many judges participate.
“It is only after a series of determinations on the same subject-matter, that it
becomes necessary to ‘reconcile the cases,” [...] that is, by a true induction
to state the principle [...] A well settled legal doctrine embodies the work of
many minds and has been tested in form as well as substance by trained critics
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whose practical interest it is to resist it at every step” (CW 1: 213). Moreover,
general principles are never greater than the cases they summarize. “A gener-
alization is empty so far as it is general. Its value depends on the particulars
which it calls up to the speaker and hearer” (CW 3: 419). Thus, “to make a
general principle worth anything you must give it a body” and the way to do
that is to grasp “how it gradually emerged as the felt reconciliation of concrete
instances no one of which established it in terms” (CW 3: 477). This is precise-
ly what Langdell’s case-book method sought to teach law students and Holmes
praised his approach for this reason (CW 1: 213, CW 3: 477-8). Law, seen
through this lens, is essentially dynamic and always changing, portions of it be-
coming more or less settled after “a series of successive approximations” (CW
1: 213), other portions still maturing. Nothing is absolutely fixed. Decisions of
the court provide the authoritative materials from which an understanding of
law begins and to which it is always answerable, but that understanding is the
product of a keen grasp of the facts of particular cases, an ability to uncover
the general legal significance in decisions made on those facts, and an appreci-
ation of the moving, dynamic character of this system of general propositions.

Systematically arranged general propositions have a role to play in this ap-
proach to law, as Holmes understood it. In “Path” he maintained that we need-
ed at that time more theory, not less (CW 3: 404) and his early essays were ad-
dressed to the problem of finding a suitable basis for a systematic arrangement
of law (CW 1: 212-21, 326-34). Throughout his scholarly career he sought to
articulate a sufficiently complex, nuanced, and practically usable general theo-
ry of law. However, his common-law orientation made him constantly wary of
theory in two crucial respects.

First, he insisted that a theory of law is a theory of a constantly changing,
fundamentally practical affair, rather than a set of well-behaved abstract con-
cepts. “Law is not a [abstract and formal] science, but is essentially empirical,”
so, “although the general arrangement should be philosophical, even at the
expense of disturbing prejudices, compromises with practical convenience are
highly proper” (CW 1: 214). That is, any general scheme of concepts or doc-
trines must accommodate adjustments made at the concrete level to pragmatic
demands on particular decisions. Theoretical consistency and internal coher-
ence of doctrine can only be approximated because law is always growing,
adapting to changing social conditions and changing understandings of social
needs and values. “[Bly the necessity of its being [law] is always approaching
and never reaching consistency. It is forever adopting new principles from life
at one end, and it always retains old ones from history at the other which have
not yet been absorbed or sloughed off. It will become entirely consistent only
when it ceases to grow” (CW 3: 75-6; 1963, 32).

Second, general propositions, however useful they may be at the theoretical
level, must be treated circumspectly at the point of decision. “General proposi-
tions do not decide concrete cases,” Holmes famously wrote (Holmes 1905, 76).
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He added, in a letter to Laski, that you can “admit any general proposition you
like” and you can still “decide the case either way” (Holmes 1953, 1: 243). These
sentiments, which we already saw in Pollock’s essay, do not express any deep-
going skepticism about the possibility of rules guiding judicial deliberations, but
only a typical common-law wariness about the role of general principles, and
appreciation for the crucial role of trained judgment, at the point of decision.

The basic common-law orientation of Holmes’s mind inclined him to fo-
cus his attention on the activities of courts and their deliberative practice; his
obsession with the nexus between law and power inclined him to Austinian
positivism. The result was a complex theory of law with static and dynamic
components. The static component grew from an explicit critique and implicit
appropriation (or crude reformulation) of elements of Austin’s positivist un-
derstanding of law.

2.3.2. Enforcement Positivism

Holmes began his scholarly career with a critique of Austin that recalls (al-
though differs importantly from) Pollock’s critique in “Law and Command”
(CW 1: 215, 294-5). Austin’s definition of law as the command of a political
superior to a political inferior enforced by threat of sanction focuses attention
at the wrong point, Holmes maintained, for there can be law without political
sovereignty and without explicit commands. For something to be law it is not
important from whom or what it issued (origin), but only the “the definite-
ness of its expression and the Certainty of its being enforced” (CW 1: 215).
The only sovereignty that matters, in his view, is the power to compel obedi-
ence; so, “the will of the sovereign is law, because he has the power to compel
obedience or to punish disobedience, and for no other reason” (CW 1: 294).22
Holmes insisted that law in a wide sense is found wherever clear and definite
rules are effectively enforced; thus, ordinary social customs, law merchant,
and international law are properly considered law as much as statutes. “Why
should not a rule, which is more compulsory than many statutes in practice, be
recognized as binding in law?” (CW 1: 330; see also CW 1: 215, 295). (Note
Holmes reached Pollock’s conclusion regarding the “abstract” notion of law,
but despite his insistence, contra Pollock, that coercive enforcement is essen-
tial to law.)

2 Unlike other readers of Austin, Holmes did not confuse Austin’s notion of sovereignty
with the power to compel obedience (see chap. 1, sec. 1.1.2.2); he simply insisted that Austin was
mistaken to think that law-relevant sovereignty involved anything other than the power to compel
obedience. Sovereignty, he insisted, is simply a matter of fact about who or what has supreme
power, which always bottoms out in naked coercion (CW 1: 268, 294, 325). Holmes also thought
of sovereignty as ultimate, final, and supreme authority and thought that that notion had a clear
normative dimension. However, he instinctively believed, but never bothered to argue, that such
authority is just a matter of force and the ability to coerce.
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However, Holmes hastened to add that law, in the lawyers’ more limited
meaning, focuses strictly on rules enforced by courts. “Rules not enforced by
[courts], although equally imperative, are the study of no profession” and in
particular not the concern of lawyers; from this he concluded that the province
of jurisprudence is restricted to “lawyers’ law” (CW 1: 215). Law, in neither
sense, is in Holmes’s famous phrase “a brooding omnipresence in the sky”—a
set of authoritative or binding norms neither attached to nor enforced by some
controlling authority—and law in this narrower sense is always law of some
sovereign state (Holmes 1917, 222). Law “does not exist without some definite
authority behind it [...] the authority and the only authority is the State” (Hol-
mes 1928, 533, 535).

Thus, law, for the purposes of jurisprudence, is what courts in sovereign
states enforce and “the only question for the lawyer is, how will the judges act?”
(CW 1:295). Anticipating by twenty-five years his famous declaration in “Path”
(CW 3: 391, 393), Holmes here located the business of lawyers in predicting
how the courts will act, adding that they do so by exploring “motives” for ju-
dicial decisions. We have learned from our reading of Pollock’s essay that we
must deal carefully with talk of “predictions” and a like caution applies to our
reading of “motives.” Holmes made clear that the predictions lawyers make are
not based on “singular motives” of a given judge, like “his gout, or the blandish-
ments of the emperor’s wife,”” but rather on constitutions, statutes, customs,
and precedents (CW 1: 295). “Motives” of this kind are grounds for lawyers’
predictions because they are grounds for judicial decisions. Holmes wrote,

It is clear that in many cases custom and mercantile usage have had as much compulsory power
as law could have, in spite of prohibitory statutes; and as to their being only motives for decision
[and not law proper] until adopted [as Austinians insist], what more is the decision which adopts
them as to any future decision [i.e., precedent]? What more indeed is a statute; and in what other
sense law, than that we believe that the motive which we think that it offers to the judges will pre-
vail, and will induce them to decide a certain case in a certain way, and so shape our conduct on
that anticipation? (CW 1: 295)

Thus, that which is law in the broad sense becomes lawyers’ law when it pro-
vides a sound basis for predictions about how courts will decide because
courts take them as grounds for their decisions.

Moreover, these “motives” are themselves rooted in matters of fact about
rules that effectively govern people’s lives. He defended this thesis in “A The-
ory of Torts” (CW 1: 326-34), in the course of an attempt to ground judg-
ments of negligence in community standards of due care. In negligence cases,
he pointed out, the question of whether the defendant’s behavior was negligent
is often left to the jury. In common-law parlance it is regarded as a matter of

» Here Holmes anticipated and rejected the extreme version of the legal realist’s prediction
theory associated with Jerome Frank. (See, below, chap. 3, section 3.3.2.1).
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fact rather than of law. But this characterization is misleading, he argued, for
it is simultaneously a determination of fact and of law. What the jury is asked
to do is to find and apply the community’s standard of due care in the relevant
circumstances and that just is to find and apply the standard of law for such
cases, although its being the standard is a matter of fact, namely, the fact of the
standard’s being regularly followed and held to be binding on members of the
community. This inquiry of fact is an inquiry about the fact of the existence and
meaning of a rule of law. Law directs and influences the conduct of ordinary
people by providing them rules and motives for compliance, he argued, but
it can do so only if the existence and the content of the rules have been estab-
lished, and establishing the existence and meaning of a rule calls for a determi-
nation of fact (CW 1: 328). So, for example, enacted law rests on facts about its
enactment and the words of the statute; and for a rule of precedent, the fact of
the decision by some prior court, and the fact that the present case is not dis-
tinguishable from it, must be established. The same is true when a rule of for-
eign law is material for deciding a case. The law does not consist in these facts,
Holmes maintained, but rather in the rules that these facts “suggest.” (I take
him to mean that the rules arise from these facts or are somehow grounded in
or perhaps validated by them.) Once we recognize this, we can see that not only
are statutes, precedents, and rules of foreign law rooted in such facts and figure
in legal reasoning in this way, but so too are other standards. It is not necessary
to restrict attention to acts of governmental agencies; moreover, the rules “may
not even owe their compulsory power to their recognition by the courts.” This
is the case for customs in the public at large, as well as the customs of a special
class or group, like the custom of merchants, (CW 1: 329, CW 2: 197). In each
of these instances, the rules directing the behavior of individuals and providing
“motives” for decisions of the court are rooted in matters of fact.

This is a peculiar argument and much about it is obscure, but what is clear
is that Holmes assumes that the “motives” which direct court (and jury) de-
cisions are standards of various kinds which themselves are grounded in or
“proved” by appeal to matters of social fact of various kinds, facts that estab-
lish the existence and meaning of the standards. Law functions “as an agent,”
that is, as something that directs the actions of others, but it does so just inso-
far as it consists of rules that are demonstrably in force in a community and
effectively enforced. Such rules provide the grounds for predictions of how the
courts (or juries) will decide in particular cases.

We can now draw together the various strands of Holmes’s enforcement
positivist conception of law. On this view, law, generally (or “philosophically”)
speaking, is a matter of rules or standards that direct behavior and promise
unwanted consequences for violations and provide motives for behavior of
law-subjects and for decisions of those charged with enforcing them. The key
and absolutely fundamental fact about them gua law, is that they are effectively
enforced by coercive means if necessary. A rule is not law if obedience to it
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cannot or will not be compelled. These rules arise from, and so are rooted in,
two kinds of facts: facts that establish the rules—facts of enactment, previous
official decision, or widespread practice—and facts of the effective enforce-
ment of the rules. Law in the lawyers’ sense consists of rules of this kind, but
only those which (1) are enforced by courts backed by the full coercive power
of the state and (2) figure as “motives” (i.e., reasons) for the courts’ decisions.
Lawyers from their distinctive point of view seek to predict for their clients the
decisions of courts, which exercise the coercive power of the state by looking
to the rules drawn from the sources courts are most likely to rely on.

Thus, if we are not trying to be careful or precise, we can say that law, from
the lawyers’ point of view, is a matter of predictions of what the court will do in
fact, as it exercises public force. But we should also understand that such pre-
dictions are in Holmes’s understanding (as in Pollock’s) normatively based pre-
dictions, that is, predictions based on attributing to the judges reasons for their
decisions provided by rules drawn from sources like constitutions, statutes,
precedents, and customs. These are the sources lawyers look to because they
know that they are the sources to which the courts look for rules of decision.

This conception of law, like Pollock’s, shows marks of the common-law
mind from which it sprang, but unlike Pollock’s it is much more deeply influ-
enced by the root notion that law is fundamentally a matter of the exercise of
power. In this respect, Holmes’s conception of law looks like a crude version
of positivism. All the nuances of Austin’s and Bentham’s notions of sovereignty
are washed out and attention is focused exclusively on the power to compel
obedience. But in other respects, Holmes’s static conception anticipates some
elements of the positivist jurisprudence of Holland and even Salmond (see
chap. 1, secs. 1.1.1 and 1.3.2). He shifted the center of the conception from
sovereign legislative activity, as in Austin’s definition, to activities of the court
and maintained that rules of “lawyers’ law” are rooted in matters of social fact,
the legal significance of which is determined by the fact that courts tend sys-
tematically to rely on them. This is not yet the positivist doctrine of sources
grounded in the courts’ practice of recognition and use, suggested by Salmond
and later developed by Hart, but it is kin to it, although the kinship is that of
an unselfconscious and somewhat naive ancestor.

2.3.3. Law, Morality, and the Bad Man

Seen in light of this conception of law, certain notorious or puzzling features of
Holmes’s provocative discussion in “The Path of Law” can be explained. For
example, we can explain why Holmes thought that the place for law students to
look for the soundest bases for predictions is the set of books of case reports,
treatises, statutes, and the like extending back for over 600 years (CW 3: 391).
This is a reasonable suggestion, on the enforcement positivist conception, be-
cause the task is predicting decisions of courts based on rules or standards on
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which those decisions rely, and the courts will go to these sources for those
rules and standards (when there are rules for such decisions to be found). The
predictions are not behaviorist, but normative, law-based. Lawyers can look to
those sources for rules that can be extracted from them for predictions because
they can reliably (but, of course, not with certainty) assume that courts will also
look to those sources and extract rules from them by the same methods.

We can also explain why Holmes limited his attention to predictions of
the decisions of courts, which seems arbitrary if the concern is, as he says in
“Path,” “the incidence of the public force” (CW 3: 391). The reason is that his
positivism still moved within a basically common-law jurisprudential frame-
work and the focal point within that framework is the courts; the jurispruden-
tial perspective was that of lawyers and judges working within the practice of
law, not social scientists standing outside it.

Finally, Holmes’s notorious “bad man,” who makes his first and only ap-
pearance in the Holmesian corpus in “The Path of Law,” can be seen as a natu-
ral, if provocative, extension of the enforcement positivist conception of law
sketched in these early essays. In “Path,” Holmes urged law students to take
up the perspective of the man “who cares only for the material consequenc-
es which [...] knowledge [of the law] enables him to predict” (CW 3: 392)
to help them avoid making common mistakes as they seek to identify the law
which will determine legal consequences of their clients. The bad man’s per-
spective is a heuristic device for a practical, client-focused study of law. It is not
a rule for the brotherhood of lawyers; neither is it a guide for the judge. View-
ing the court from the bad man’s perspective, Holmes believed, would lead the
student-lawyer to probe the actual thinking of the judges, not the thinking they
would hope the judges would engage in. It would lead them away from con-
siderations external to the practice and focus them on the sources that courts
actually consult and the rules they are likely to extract from them by means
familiar to judges and lawyers alike.

It is important to see that the bad man perspective does not provide a
framework from which enforcement positivism can reasonably be inferred. On
the contrary, the usefulness of the bad man presupposes the truth or at least the
practical reliability of that conception. This is due to the fact that if law cannot
be reliably extracted from sources without attention to considerations other
than merely the material consequences of the imposition of force, then the bad
man’s perspective is ill-adapted to the project of uncovering the law precisely
because critically important considerations will not be in his line of vision. The
bad man’s perspective, then, is a practically useful heuristic device for lawyers
only if Holmes’s enforcement-positivist conception of law succeeds in drawing
the distinction between law and morality is drawn in the right place.

This perspective may not even be adequate to the task of predicting court
decisions once we enrich Holmes’s static conception of law with his equally
important dynamic conception, for, as we shall see, the principles of growth at
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work in law viewed diachronically involve a complex interaction in judicial rea-
soning between strictly formal legal materials and methods, on the one hand,
and appeals to considerations of “policy,” on the other. Because the bad man is
focused solely on the material consequences of his actions for himself, his per-
spective systematically excludes both “morality” in the narrow sense Holmes
usually had in mind and most other matters of public policy.

2.4. Holmes’s Dynamic Conception of Law

According to Holmes’s static conception, law is the set of rules and standards
that judges draw from sources, viz., precedent, statutes, constitutions, customs,
and the like. However, he believed that no static, momentary perspective on
law can yield an adequate understanding of law, because law only reveals its
nature through its development over time. “In order to know what [law] is,”
Holmes wrote, “we must know what it has been, and what it tends to become”
(Holmes 1963, 5). Thus, Holmes completed his framing conception of law
with an account of the dynamic forces that shape law’s growth and develop-
ment. The drive for internal consistency or “integrity” (CW 3: 103) of the set
of standards drawn from sources plays a vital role in this process, but it was
not the only determining factor. Indeed, Holmes famously announced in the
opening pages of Comzmon Law that the life of the law is “experience.”

2.4.1. The Life of the Law

Holmes opened his magnum opus with a passage which, to readers fifty years
later, sounded a manifesto for a radical new jurisprudence.

The life of the law has not been logic: it has been experience. The felt necessities of the time, the
prevalent moral and political theories, intuitions of public policy, avowed or unconscious, even
the prejudices which judges share with their fellow-men, have had a good deal more to do than
the syllogism in determining the rules by which men should be governed. (Holmes 1963, 5)

The direct target of the criticism in this passage was German legal science of
the 1870s which Holmes regarded as excessively formalistic (see sec. 2.2.1),
but his indirect target was what he took to be Langdell’s jurisprudence (Rei-
mann 1992). Holmes wrote a more radical-sounding version of this passage in
his review of the second edition of Langdell’s contracts casebook, published in
1880, the year Comzmon Law was published. Holmes complained that Langdell
was interested only in “the formal connections of things, or logic, as distin-
guished from the feelings” which in fact “have actually shaped the substance
of law.” However,

The life of the law has not been logic: it has been experience. The seed of every new growth [of
the law] within its sphere has been a felt necessity. The form of continuity has been kept up by
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reasonings purporting to reduce every thing to a logical sequence; but that form is nothing but
the evening dress which the new-comer puts on to make itself presentable according to conven-
tional requirements. The important phenomenon is the man underneath it, not the coat; the jus-
tice and reasonableness of a decision, not its consistency with previously held views. No one will
ever have a truly philosophic mastery over the law who does not habitually consider the forces
outside of it which have made it what it is. [...] The law finds its philosophy not in self-consist-
ency, which it must always fail in so long as it continues to grow, but in history and the nature of
human needs. (CW 3: 103)

Similarly, in “Path,” Holmes claimed that, while the public language of judi-
cial decision-making is the language of “logical form,” behind this form always
lies a more or less articulate judgment regarding competing considerations of
“policy” (CW 3: 396-8).

Like so many of Holmes’s riveting passages, the above passages are more
inspiring than enlightening, and their imprecision fostered in the twentieth cen-
tury jurisprudential movements with sharply different platforms. A more sober
and more enlightening view emerges, however, from Holmes’s subsequent dis-
cussion and argument in The Common Law. In the second passage above, Hol-
mes seems to announce a project of looking to “forces outside [the law]” like
social and political history, sociology, and anthropology, studies that put doctri-
nal development aside and look to alleged deep structures and forces in society
to explain the development of law’s substance. However, Holmes never even
attempted such a project;** and, as many close readers of Comzmzon Law have
attested, the work taken as a whole is remarkably Langdellian in its analysis and
argument.” An explanation of law, in Holmes’s view, could never proceed very
far without serious attention to the internal, doctrinal elements of law. Although
he sometimes hinted broadly that law could be seen as the resultant of conflict-
ing social forces (CW 1: 325) battling over control of “ideas” or “policy” (CW
3: 397, 436, 506), he clearly believed that these forces had their impact on the
law through their influence on the internal dynamics of law (CW 3: 341, 364,
439-40, 536). His analysis focused entirely on these internal dynamics.

Despite the image of the coat merely providing cover for the man, Holm-
es’s criticism in these passages was directed against those who thought “logic”

24 White maintains that the more measured tone of the opening to Comzmon Law signaled
that Holmes would not pursue the project of explaining law in terms of such “outside forces”
(White 1993, 151).

% Indeed, A.V. Dicey, one of its earliest reviewers, turned Holmes’s criticism of Langdell
(Langdell is “the greatest living legal theologian”—CW 3: 103) back on its author, charging that
in this work Holmes was arguing like “orthodox theologians,” who offer apologiae for existing
practice, driven by a need to maintain the integrity of the practice (Dicey 1882, 714). The
methodology Dicey highlighted was clearly embraced by Holmes when he wrote that questions
of the relation of legal duties to antecedent moral rights are “for the philosopher,” not the jurist.
“The business of the jurist is to make known the content of the law; that is, to work upon it from
within, or logically, arranging and distributing it, in order, from its summum genus to its infima
species, so far as practicable” (Holmes 1963, 173).
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alone was sufficient for understanding law and explaining its development.?® In
“Path” he called it a fallacy—the “fallacy of logical form”—to think that logic
is the only force at work in the development of law (CW 3: 396). In the over-
looked sentence preceding the first passage quoted above, he wrote, “It is somze-
thing to show that the consistency of a system requires a particular result, but
it is not all” (Holmes 1963, 5, emphasis added). His considered view was that
“logic” (which includes all the techniques of doctrinal analysis and argument in
the lawyers’ usual armamentarium) and “experience” (which includes articulate
and inarticulate considerations of justice, reasonableness, public policy, felt ne-
cessities, and shared—but never merely idiosyncratic—prejudices) work togeth-
er in partnership. The pattern of their interaction explains the growth of law.

2.4.2. The Dynamic Interaction of Form and Substance

Holmes uncovered two such patterns of interaction. The primary pattern takes
the form of what he called “the paradox of form and substance.” The structure
of movement is paradoxical in the (non-technical) sense that law grows by striv-
ing to stay the same and publicly appearing for all intents and purposes to do
so. In form, the growth of law is logical, but in substance it is “legislative” (Hol-
mes 1963, 31). This explanatory structure is complemented by another pattern
which I will call the penumbra pattern. Because the paradox pattern is, to an
extent built upon the penumbra pattern, we should consider the latter first.
Holmes’s project, as we might expect, focused exclusively on activities of
courts deciding particular cases. The growth of law proceeds by stages, he ar-
gued. First, courts decide cases of first instance as they judge best given their
understanding of the circumstances and the parameters set by existing (statu-
tory, constitutional, and case-based) law. Courts are reluctant to articulate rules,
even though they may be confident about the correctness of their decisions, and
when they do articulate rules, the rules are not commonly regarded as binding
by other courts; only the decisions are held to be binding. After series of deci-
sions, “successive approximations,” courts may venture to state a rule or princi-
ple for the legal issue, thereby “reconciling the cases” (CW 1: 213; CW 3: 477).
This rule (or leading cases exemplifying this rule) takes its place in the body of
the law, often contrasting with widely differing cases. At the second stage, these
rules or leading cases take shape as opposite poles around which future cases
tend to cluster (CW 1: 327; 1963, 101-3; CW 3: 415-6). As time goes on, new
cases that arguably fall into the penumbra of the rules come to the court, and

26 Scholars of this period of American legal history now largely agree that few judges at the

time and even fewer theorists of law (including Langdell—Kimball 2004, 2007) held such a view.
A contemporary reviewer of “Path” denied that the fallacy of logical form “has taken a deep
hold on the [legal] profession. Nor can it be admitted for a moment that the judges have failed
hitherto to decide cases according to their ideas of the general good” (Fox 1897, 6).
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lawyers and judges work them into the sphere of the existing rules, extending
or contracting the rules by appeal to compelling analogies or disanalogies. Con-
siderations of both “logic” (i.e., consistency and local coherence) and “good
sense” suffice to decide such cases, although in most cases the determinations
are more a matter of intuitive judgment than articulated argument (CW 3: 341,
364). In this way, Holmes held, cases clustering around opposing poles tend
over time to fill the penumbral space between them until a case comes to the
court that on analogical or internal “logical” grounds alone could be decided
either way, or a case for which the original reasons that seemed to underlie the
rule lose their force. At this point, Holmes observed, judges are called on to
establish a rule, because “it is better to have a line drawn somewhere in the
penumbra, between darkness and light, than to remain in uncertainty” (CW 1:
327). In these cases, considerations of “policy,” which had been only implicit,
come to the fore and the judges set a (relatively “arbitrary”) rule on the basis of
their assessment of the relative merits of the competing “legislative grounds.”

On this view, law grows because judicial decisions are subject to two differ-
ent kinds of influences, reasons of form and reasons of substance. Demands of
consistency and local coherence with past decisions and other legal doctrines
are the source of one kind of pressure, while considerations of “good sense,”
behind which, immediately or mediately, are unarticulated intimations of pub-
lic policy, supply the complementary source of pressure. These two kinds of
influences derive their force from different kinds of practical reasons or prin-
ciples. Demands of “logic,” in Holmes’s view, flow from requirements of cer-
tainty and treating like cases alike; pressure from good sense and policy flow
from requirements of situated reasonableness as manifested in custom and val-
ues rooted in interests and social advantage.

Judicial decisions are, according to Holmes, resultants of these two rational
forces working in tandem; neither is dispensable. It would be a mistake (“fal-
lacy”) to deny the role of either in the process, although in any particular case
one or the other may be more prominent. Note that on this account of the
dynamics of common-law growth, the point of explicit “law-making,” where
the courts lay down a determinate rule, is defined by the established rules and
their penumbras. It would not make sense to say of judicial decision-making
as Holmes portrays it here that in every case the judge is forced to make an
essentially arbitrary, policy-determined choice. Moreover, the decisions made
in these interstitial cases are “arbitrary” zot in the sense that they are idiosyn-
cratic or without rational grounds, but only in the more limited sense that
the general and largely uncontested reasons only set parameters within which
judges must rely on considerations that may still be reasonably contested (CW
3:396). They may also be arbitrary in the sense that (1) they are (as we might
put it) “path-dependent,” since how the cases cluster around the poles is part-
ly a function of the order in which they come to the court, and (2) they tend
to draw sharp lines on matters which are fundamentally scalar, i.e., matters of
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degree (Holmes 1963, 101; CW 3: 415-6). However, it is important to keep in
mind that even in these cases rules emerge and new rules replace them due to
the pressure of demands of reasonableness on judges.

With this penumbra pattern in mind we can turn to the paradox pattern
(“the paradox of form and substance”—Holmes 1963, 31-3; CW 3: 75f),
which has the following structure. First, legal rules, concepts, or doctrines
emerge (as the penumbra pattern describes) in the courts in response to per-
ceived social needs and “more or less definitely understood views of pub-
lic policy” (Holmes 1963, 8, 32). Second, over time, circumstances or social
values change and the reasons on which the doctrines rested seem no longer
compelling, but the doctrines tend to survive by inertia due, at least in part,
to the virtues of form. Third, this presses “ingenious [judicial] minds” to look
for new grounds for the persisting doctrines. Since “the law is administered
by able and experienced men, who know too much to sacrifice good sense to
a syllogism, it will be found that, when ancient rules maintain themselves [...]
new reasons more fitted to the time have been found for them” (ibid., 32). In
this way, the old doctrine is reconciled with demands of new circumstances
and values. So, the old form acquires new content and over time the form is
adjusted to fit the contours of the new rationale (ibid., 8, 32). Thus, law gradu-
ally adapts to changing circumstances, again in response to competing rational
pressures of form and substance.?” The process is not always successful. Thus,
finally, some doctrines survive by inertia alone. These “mere survivals” (CW 3:
412), upon investigation, appear to be anomalies, like the feline clavicle (Hol-
mes 1963, 31, 32; CW 3: 412-5). Because they impose costs on those who are
subject to them, they are often not merely anomalous; they may strike us as
serious mistakes, cancers in the body of law.

Holmes’s paradox pattern rests on the same assumptions as his penumbra
pattern. Both form and substance (“logic” and “policy”) are normative de-
mands on judicial reasoning, representing different kinds of reasonableness.
Law’s dynamic, on his view, is due to the fact that judges demand that the rules
and doctrines of law serve reasons of form and reasons of substance. Form and
logic, the associated lawyerly techniques of analogy and discrimination (CW 3:
397), shape perception, thought, and imagination and so tend to define options
available to decision makers (CW 3; 406). But they also represent a normative
demand.?® Form is the result of the demand for consistency with past decisions

2 This description of the growth of law recalls Blackstone’s classic characterization of
the process by which the ancient common law is gradually adapted to modern circumstances
(Blackstone 1979, vol. 1: 69-71, 3: 267-8; Postema 1989a, 8-13).

28 Holmes twice wrote that “continuity with the past is only a necessity and not a duty” (CW
3: 406, 492), which seems to deny the normative dimension of form, but this is just one of those
cases in which Holmes cannot resist the bon mot even when it does not fit his own explanatory
practice. It is not possible to make sense of his deployment of the paradox pattern in explaining
the growth of law without recognizing the normative force of the formal dimension of law.
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and principled integrity of the body of law as a whole, or some department of
law. Substance reflects considerations of policy, public good and social ends or
values, whether articulated or merely intuited, which have roots in ideas and
values dominant in the community. Both form and substance contribute to the
dynamic of growth of law. The law’s development and its anomalies are due to
the subtle and constant interaction between these two factors. Working in tan-
dem, sometimes they push the law in the same direction, refining and tailoring
it to shifting social conditions; sometimes they push in different directions. At
any point in time, Holmes argued, the law is the resultant of these complemen-
tary and competing normative pressures.

Holmes used his paradox pattern frequently in his jurisprudential writ-
ings, sometimes to explain, sometimes to expose. With this basic principle of
explanation he accounted for the evolution of core doctrines of the common
law (CW 3: 4-16, 21-35, 60-76, 76100, and especially CW 3: 340-80) and
explained the survival of doctrinal anomalies in the law. He also used it to ex-
pose the irrationality of some anomalies and the lengths to which judges and
partisans of the law had gone to disguise them with the cloak of form. With
the paradox pattern he also highlighted the fact that judicial decision making
always depends in part at least on implicit or explicit appeals to considerations
of public policy (CW 3: 341, 399, 412, 421).

The latter purpose is especially clear in his discussion of the “fallacy of logi-
cal form” in “Path” (CW 3: 396-8), which had an enormous influence on sub-
sequent American jurisprudence. However, although he rarely missed an op-
portunity to expose what he saw as attempts of the judiciary of the time (and
theorists like Langdell who, he thought, encouraged them) to conceal their re-
liance on policy, he did not wield this “paradox” like a skeptic’s hammer to
smash all pretense of rationality and reasonableness of law. Neither did he un-
derstand it to liberate judges to wholesale reform of the law from the bench.
Rather, even in “Path,” he thought exposure was liberating: when we come to
see that legal doctrines are responses to demands of circumstances and policy
considerations, revised and refined as those circumstances and considerations
change, and that some survivals have nothing to rest on but their appeals to
consistency with long usage, “we are at liberty to consider the question of poli-
cy with a freedom that was not possible before” (CW 3: 75; 1963, 33). “History
sets us free and enables us to make up our minds dispassionately whether the
survival which we are enforcing answers any new purpose when it has ceased
to answer the old” (CW 3: 412). In this reassessment, Holmes acknowledged,
consistency with the past and coherence with other doctrines of law are always
some reason for present decisions in line with them (CW 3: 418, 436-7, 536),
although not always overriding reasons (CW 3: 398). That is, in reassessment,
the more explicit balancing of formal and substantive factors may sometimes
favor retaining the anomalous doctrine, despite its anomaly; at other times it
counsels replacement of the doctrine. The account of law’s evolution as de-
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scribed by the paradox pattern enables us to view the law systematically and
to consider explicitly the purposes served by existing legal doctrine and the
nature and extent of reasonable reforms of it.

But who are comprised in this liberated “we”? Does it include judges and
consulting lawyers? legal theorists? legal reformers? What roles do “the black-
letter man,” the “man of statistics and the master of economics” (CW 3: 399),
the historian, the political scientist, and the political philosopher play in this
explicit and systematic reconsideration of law? To answer these questions we
need to look at Holmes’s view of the role of theory in law and in adjudication.

2.5. Law, Theory, and Adjudication

The dynamic dimension of law complements its static dimension. Law is a mat-
ter of “other people’s power”—court enforcement of imposed norms, but it is
not simply the aggregate of exercises of judicial power or predictions about
them. Judicial decisions are the resultants of multiple normative pressures:
rules and doctrines that emerge from sources (past decisions, statutes, cus-
tom, etc.) by a collective process of formal and informal reasoning (“logic”),
driven by trained good sense and an intuitive (and increasingly more explicit)
awareness of underlying social goals and goods dominant in the community. It
is in virtue of this dimension of law that it is possible to think of law as more
than an unconnected series of arbitrary acts of power and as actually form-
ing a set of internally related principles or doctrines that can be organized into
something that approximates a theory. Of course, because law is always in flux,
always growing, and because it will always contain anomalous doctrines that
persist due to inertia and the demand for consistency with the past, any theory
of the law will be incomplete (Holmes 1963, 32).

2.5.1. Holmes’s General Jurisprudence

In 1920, near the end of his life, Holmes wrote in a letter to the philosopher,
Morris R. Cohen, “My chief interest in the law has been in the effort to show
the universal in the particular” (Rosenfeld 1962, 328). Indeed, Holmes began
his career with two essays that sought, in the style of English analytic jurispru-
dence, to uncover principles by which a rational arrangement of the law could
be laid out,”” and he ended his scholarly career thirty years later with two es-
says that sketched an ambitious, multi-part program of what we might call gen-
eral jurisprudence.”® Recent scholarship has maintained that, while Holmes be-

» “Codes and the Arrangement of Law” (CW 1: 212-21) and “The Theory of Torts” (CW 1:
326-34), published in 1870 and 1873 respectively.

30 “The Path of Law” (CW 3: 391-406) and “Law in Science and Science in Law” (CW 3:
406-20), published in 1897 and 1899 respectively.
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gan his career committed to a program of “scientific” ordering of law, repeated
failures and an ever deepening general skepticism regarding the rationality of
law forced him to abandon any hopes of a general theory of law.’! However,
the record of Holmes’s scholarly work and his own commentary on it supports
a different interpretation. His theoretical ambitions, although sometimes stated
in grand gestures, were also, from the start, qualified to the point of modesty
(CW 1: 214; 1963, 32). He never abandoned his view of the feasibility or the
potential value of a general jurisprudential theory, although his views of the
nature and scope of this enterprise developed over time and his unsuccessful
efforts led him to abandon or scale back certain projects within his larger en-
terprise. At the end of his scholarly career he still insisted, “We have too little
theory in law rather than too much” (CW 3: 404).

In “Law in Science,” Holmes distinguished between pure (“abstractly sci-
entific”) and engaged (“practical”) studies of law (CW 3: 406-20). These dif-
ferent theoretical approaches in his view had contrasting interests, aims and
directions and to some extent different objects. The former is disinterested,
and seeks understanding without an eye to its practical use, whereas the latter
is engaged and looks to theory for guidance (but not necessarily justification);
but also the former views law and ideas from the outside, as events with causes
and objects subject to social forces, while the latter considers their internal,
logical and normative relationships (CW 3: 413, 439, 469). In “Law in Sci-
ence,” as in “Path,” Holmes made clear that the primary focus of his general
jurisprudential theory was practical (CW 3: 412, 420).

A few months before delivering “The Path of Law” to Boston University law
students, Holmes wrote to his friend Lady Castletown that he was at work on
his “discourse on the theory of legal study” (Novick 1995, 54). The second half
of his lecture was devoted to sketching his ideal of the study of law (the “prac-
tise [of] law in a large way”—CW 3: 440). We can fairly treat this as his view of
general jurisprudence. Jurisprudence is practical and particular: it looks at law
from the inside and with an eye to its practical use and, although it may have
implications for law more widely viewed, its focus is on the structuring con-
cepts, principles and driving forces of the common law. While recognizing the
value of mastering Hobbes, Bentham, and their “worthy successors,” he criti-
cized some English writers (including Austin) for “striving for a useless quin-
tessence of all systems, instead of an accurate anatomy of one” (CW 3: 403).

On his ideal model, the study of law brings together three complementary
theoretical activities: jurisprudence, history, and policy science (CW 3: 404).
Jurisprudence, “law in its most generalized part” (CW 3: 403), seeks a com-
prehensive, systematic theory of the substantive doctrines of law. It involves
extracting general principles from particular cases (ibid., 403, 439), “analyzing
and generalizing the rules of law and the grounds on which they stand” and

31 See, e.g., Horwitz 1992a , White 1982 and White 1993, chaps. 4-6.
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their historic relations to other principles (CW 3: 477), and organizing them in
light of analyses of law’s most fundamental and general notions (CW 1: 303),
e.g. notions of a right, a duty, malice, intent, negligence, ownership, possession,
etc. (CW 3: 403, 404).2 Presumably, jurisprudence so understood includes his
hybrid (static-cum-dynamic) conception of law.

History traces the development of legal doctrines over time (CW 3: 404,
536), according to the penumbra and paradox patterns described above. It is
a necessary part of the rational study of law (CW 3: 399, 402), and will always
play an important role in determining the scope or limits of general principles
(CW 3: 399, 412, 477), but Holmes thought there would be a time when it
would play only a small role in the explanation of law, because it would be re-
placed by policy science (CW 3: 403, 492).

The science of policy, according to Holmes, involves theoretical articulation
of the social ends and goals that have exerted their influence on the develop-
ment of law over its history through intuitive, blindly-felt intuitions of judges
(CW 3: 377, 399, 413, 415, 420, 492). Its task is three-fold: (a) to identify the
ends and goals to which the law has been, and might reasonably be, directed
and the reasons or ideals on which they depend; (b) to assess their worth rela-
tive to other ends and goals and determine measures by which costs of pursu-
ing them can accurately be assessed (ibid., 404, 420); and (c) to work out the
best means (via legal rules and institutions) for implementing these ends and
goals (ibid., 399, 403, 404, 412, 413, 420, 536). Ideally, according to Holmes, a
mature science would be quantitative, but he recognized that this ideal is rare-
ly achieved because it is difficult to reduce social goals and their relative worth
to numbers (ibid., 415); nevertheless, he thought that in future statistics and
economics would have an important supporting role to play in this part of the
general theory of law (ibid., 399, 403).

These three components were thought to be complementary. Jurisprudence
largely works with principles delivered to it by history, although the doctrinal
historians’ (including judges’ and lawyers’) determinations of the principles
and doctrines that emerge over time might also be influenced by viewing law
from the more general theoretical perspective of jurisprudence. The science of
policy might also play a role insofar as its explicit articulation of eligible social
ends and values might provide candidates for revised rationales of long-stand-
ing doctrines and, conceivably, might be consulted in constructing the general
theory of law (although Holmes does not mention this). Moreover, Holmes be-
lieved that a competent, modern bench and bar would do its ordinary law-find-

’2 Holmes clearly had in mind not only the activities of English analytic jurisprudence
discussed in chapter 1, but also his own efforts at systematic arrangement of the law around the
concept of duty—“Codes and the Arrangement of the Law” (CW 1: 212-21) and “The Theory
of Torts” (CW 1: 326-34)—which were not entirely abandoned, but rather folded into a more
complex and integrated theoretical enterprise.
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ing and law-applying better if it were clearly aware of and had an explicit and
articulate grasp of the ends to which the law is directed (ibid., 377, 399, 418).

These are activities directed to determine the law as it is, of course, and
Holmes understood that they are distinct from activities of determining law
as it ought to be. In the latter activities the science of policy plays a dominant
role at three possible points, in his view. First, in adjudication, in cases of real
doubt, where the resources of existing law and the exercise of standard tech-
niques of lawyers” “logic” run out and judges are forced to “exercise the sov-
ereign prerogative of choice” (ibid., 418-9), we might hope that policy science
could offer rationally grounded principles on which judges can rely. Second,
where we face anomalies or “survivals,” and questions of small-scale reform of
the law arise, policy science can help us determine whether we must leave the
anomalous doctrine in place (in deference to considerations of certainty) or re-
place it with some better rule. Third, it will also play a major role in any efforts
at large-scale systematic reform of the law.

2.5.2. Theory, Skepticism, and Adjudication

Holmes never filled out this sketch of his general jurisprudence and, except for
his not-entirely-successful efforts at the historical component, he contributed
little to any of its branches. Rather than outlining a concrete research program,
“Path” issued a manifesto; because of the vagueness of its pronouncements it
was developed in a wide variety of ways in the next century. His discussion of
the third branch is especially problematic. He never made clear whether he re-
garded the theory as fundamentally a normative enterprise or a strictly descrip-
tive one, that is, whether it is concerned with the ends and goals, instrumental
means, and associated costs in their own right, or rather with the way in which
these ends, etc., are the battlegrounds on which groups and classes struggle for
power. He was aware of the difference. At one point he insisted that the “most
important question in the law” is that of the worth of social ends: “I mean their
worth in a more far-reaching sense than that of expressing the de facto will of
the community for the time” (436). Yet, he was always so attracted to the dy-
namics of power and to the popular Darwinian language of struggle for life
(CW 1: 325; CW 3: 407, 421, 439), that his intentions in any give passage are
rarely clear. It might be possible to work out a consistent view relating these
two dimensions—integrating theoretical observations from the external, causal
point of view”—but Holmes never bothered to do so. Something like the fol-
lowing seems to have been his view. A mature science of policy is a normative
theory—understood either in the mode of a utilitarian theory of legislation or

> At one point, Holmes suggested that sociology and economics, like history, are necessary
tools in the “practise [of] law in a large way” (CW 3: 440), but he never attempted to explain
how they (and “anthropology”—CW 3: 413, 420) might contribute to general jurisprudence.
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a positive theory, like those drawn from economics that start from axioms of
rational choice. However, his ambitions for such a theory were modest, in part
because he was mindful of the complexity and recalcitrance of the subject mat-
ter itself, but also because he believed that any theory of law must take into ac-
count the fact that law is the resultant of forces at work in the society it serves.
He realized that a strictly ideal normative theory will be forced to make large
compromises which jeopardize not only its completeness but even its rational
integrity. Thus, he counseled, we should seek a general science of policy, “so
far as possible” (CW 3: 404, 420).

Holmes was always scornful of “absolutes” (CW 3: 443, 446-7, 536), but al-
though his skepticism was philosophically shallow—the product of impatience
with philosophical foundations—he never doubted the value of attempting to
develop a general theory or of working to make our implicit assumptions and
intuitive judgments more explicit and articulate, even if our efforts fall short
of his naive and impossible ideal of achieving “the sanction of the universe”
(ibid., 536). Of course, this ideal will only be approximated and never be
achieved, he admitted, but that’s what ideals are for (ibid., 420). However, he
was more skeptical, or perhaps we should say wary, about the value of general
jurisprudence, especially the science of policy, at the point of decision in adju-
dication. In discussing his views at this point we must tread carefully, because
he was not always as careful as he should have been and throughout the twen-
tieth century his readers were even less careful in attributing views to him.

To begin, recall that the static, “court-enforcement positivist” component
of his conception of law was complemented by a dynamic component that ex-
plained the development of law over time in terms of the interaction between
elements of form and substance. The two elements typically work together be-
cause of the governing judicial assumption that law is responsive to demands
of formal and substantive reasonableness. Even in cases where the original ra-
tionale (“legislative ground”) of a prevailing legal doctrine becomes obsolete,
new grounds are found to rationalize the doctrine. Holmes assumed that this
is true for most of the cases decided by the courts and this makes it possible
to predict courts’ decisions based on a common reading of the sources and
the rules that standard lawyers’ techniques (“logic”) uncover. However, Hol-
mes argued, our study of law’s doctrinal history reveals that this is not true for
“survivals” and in penumbral cases. Consider survivals first.

Tracing law’s development, guided by the paradox pattern, we are often led
to doctrines that seem to survive through formal inertia alone when their ra-
tionales prove obsolete. The positive value in tracing the history of legal doc-
trines is that one thereby acquires mastery of legal principles and the practi-
cal capacity to apply them intelligently to concrete circumstances (CW 3: 412,
477-8), Holmes insisted, but he recognized a “negative and skeptical” aspect
of this activity (ibid., 399, 412, 421, 436). It brings to light doctrines that strike
us as groundless and thus raises the question of whether the anomalous doc-
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trines should be replaced with other rules which better answer to contempo-
rary needs and values. The exact shape of this question, however, depends on
the party asking it. Holmes distinguished (for a slightly different purpose) the
“social question” (the reformer’s question) and the “judicial question” (ibid.,
418). In both cases, the options are to keep the rule, despite its lack of any
clear substantive rationale, or replace it with some other rule, but Holmes
thought that the issues at stake are materially different, and his wariness about
jurisprudential theory has somewhat different consequences for the different
decision makers. Holmes was keenly aware that any policy science he could
envision was likely to leave decision makers with only the most general guid-
ance. Aware of the deficiencies of our understanding of the relative merits of
competing social goals and of our ability to engineer rules to serve them well
(ibid., 436, 536), he still thought that in some cases reforming the rule might
be worth the gamble, if we attempt the reform by explicit legislation. How-
ever, similar reform from the bench faces additional problems, he thought, and
brings with it much more serious costs.

At the point of decision in adjudication, judges must sometimes make “pol-
icy choices.” Even the best general theory will not speak unequivocally to spe-
cific cases. But it is critical for the standing and authority of the courts that
they proceed on rational grounds that can apply equally to other like cases, in
Holmes’s view. A court can effect change only through doing justice in par-
ticular cases in such a way that the reform is taken up by other courts. This
requires the court to be especially attentive to considerations of “certainty”—
that is, predictability and especially impartiality. On the other hand, the law as
it stands (even when “anomalous”) has the singular virtue “that it exists” and
so, even if not easily rationalized, it is possible for people to “know what it
is” (CW 3: 536). Moreover, appeals to considerations of policy always involve
balancing competing social goals and their associated costs and thus face two
problems. First, balancing judgments are inconclusive, involving matters of
judgment, and hence are contestable. Second, because the social goals that are
balanced are inevitably tied to real social interests, to decide on policy grounds
is in effect, and especially from the point of view of the parties, to pick winners
and losers (ibid., 375). Thus, a reasonable modesty about their ability to get
the decision right, plus the serious demand for maintaining the impartiality of
the court, together urge judges to adopt an “unconvinced [i.e., nondogmatic]
conservatism” (ibid., 436) and a serious reluctance to reform. Thus, despite the
skepticism generated by a historical investigation of the law, limitations of the
science of policy and the important requirements of certainty and impartiality
of the courts, in Holmes’s view, argue for a largely passive, precedent-following
style of adjudication. He put the point in his characteristically vivid way to-
wards the end of this life. He wrote that the law is inevitably behind the times
and that is as it should be; after all, law “embodies beliefs that have triumphed
in the battle of ideas and then have translated themselves into action.” So,
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“while there is still doubt, while opposite convictions still keep a battle front
against each other, the time for law has not come” (ibid., 507).

Consider now the problem of gaps in the law. Recall, Holmes thought that,
in the penumbra of rules, standard lawyers’ techniques of reasoning by anal-
ogy will often yield reasonable, logic-determined solutions even if the decisions
are not entirely incontestable; however, at some point the analogies line up
against each other, representing conflicting social goals or values, and from the
legal point of view there is little agreement and much dispute about where the
weight of the considerations of logic and analogy lies. In cases like these, where
“the simple tool of logic does not suffice,” the ample resources of the law run
out and the judge must “exercise the sovereign prerogative of choice,” Hol-
mes conceded (CW 3: 418f). The judge chooses on policy grounds to set a rule
which may seem “arbitrary.” In these cases, the judge must act as a legislator,
making rules in the interstices of the law. Early in his career, Holmes thought
that the courts could still protect themselves and their integrity by passing the
decision in cases like these to the jury or by appealing to what all involved
could recognize as already established social conventions or customs (CW 1:
329-31). But he soon recognized that even these diversionary tactics were not
always available and that judges had been and were increasingly faced with pe-
numbral problems that could be solved only by the exercise of the sovereign
prerogative of choice. Of course, in such cases, appeal to formal features of law
cannot help, although, Holmes sometimes suggested, “formalist” judges are in-
clined to pretend that their choices are nevertheless dictated by law’s logical
demands. The “paradox of form and substance” reveals that sometimes this
subterfuge actually works on the public and it may even convince insufficiently
self-aware judges.

It is this last episode, that of judges making forced policy choices in the pe-
numbra of law, which readers in the twentieth century took to epitomize Hol-
mes’s theory of law and adjudication. Focusing on it alone, they were inclined
to attribute to him a deep skepticism about the ability of legal rules and princi-
ples to guide and direct judicial decision making, seeing it rather as driven only
by idiosyncratic policy preferences. This view of adjudication, combined with
what they took to be Holmes’s skepticism about general theories of law, led
others to attribute to him skepticism about the rationality of law itself. How-
ever, these readings cannot be sustained.

We have seen that Holmes did make scathing criticisms of so-called for-
malists, but he attacked formalism in its most extreme form (see above sec.
2.2.1) and rejecting extreme formalism leaves open a wide spectrum of views
from radically antinomianism to modest formalism. Similarly, although Holm-
es held that all law rests on policy and that competent judges must keep policy
grounds in mind as they work through the law and apply it to particular cases,
it was clearly not his view that judges always do, let alone that they should,
decide only on such policy grounds. It was essential to his view, even when
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he was intent on exposing irrationalities in the law, that form and substance
always work in tandem, and hence that formal elements of law (rules, princi-
ples, considerations of consistency, coherence, and the like) exert substantial
normative pressure on judicial decision making. Most cases are decided in ac-
cordance with prevailing law, because formal and substantive considerations
work ultimately to the same outcome; even in cases where the law is anoma-
lous, its rules and doctrine do not merely offer cover for arbitrary judicial deci-
sions, but actually provide reasonable although possibly inconclusive grounds
for those decisions. Finally, even in penumbral cases the presence and pressure
of the formal demands of law can be seen at work, in his view. Such cases are
penumbral. Hence, they are relatively rare; moreover, they are possible only if
existing legal doctrines cast an umbra.

Thus, seen against the background of his elaborated theory of law and un-
derstanding of general jurisprudence, Holmes’s jurisprudence shares more
with modest, eighteen- and nineteenth century common-law views of law and
adjudication than with the bold jurisprudential theories it inspired in the twen-
tieth century. However, its tone and especially its overtones were anything
but orthodox. It was his rhetoric, rather than the reality of his jurisprudential
views, that opened a bold new path for American jurisprudence in the dawn-
ing century. Social and political developments in the United States, especially
in American legal education, pushed his work into the avant garde. His iconic
status in the opening decades of the 1900s made it attractive to trace newly
fashioned ideas and arguments to his jurisprudential writings, which lent them-
selves to this treatment because of their flamboyant and studied imprecision.
Holmes might have been surprised by the directions in which his thought was
taken, but it is unlikely he would have protested, even when, if he could have
been honest with himself, he would have had to admit that the views derived
from his work bore only distant kinship with his own.



Part I1

The Holmesian Legacy



Chapter 3
REALISM AND REACTION

3.1. Roots of Realism

At the end of World War I, life in America returned to normal, but the mood,
at least in some law schools, was not entirely pacific. A small group of upstart
law professors at Columbia Law School (among them Walter Wheeler Cook,
Underhill Moore, Herman Oliphant, Hessel Yntema, William O. Douglas, and
a little later Karl Llewellyn) began to challenge the intellectual rigidity and po-
litical conservatism of orthodox legal education that had spread in the early
years of the twentieth century from Langdell’s Harvard across America.! If we
are to enable our students to understand law and practice it effectively, they ar-
gued, we must teach them to look at what courts do, not what the courts say—
especially not what Langdell-inspired collections of leading cases say. Taking
a cue from Holmes’s “Path of Law,” they declared that law is best seen as a
matter of predicting what courts will do. This “realistic” perspective, they in-
sisted, not only is more directly practical for ordinary lawyers advising clients,
but also provides a basis for a critical look at how law works and how to make
it work better.

As the 1920s advanced, the Streit der Facultiten became intense. After los-
ing a key battle for the Columbia Law School deanship, the dissident legal
scholars scattered—some to Yale Law School, some to the fledgling Institute
of Law at Johns Hopkins University, while a few remained at Columbia. The
scattering reflected not only differences between these scholars and their
more tradition-minded colleagues, but also growing differences of substance
among themselves. Ironically, it was two years after this dispersion that the
movement was publicly christened “realism” by Llewellyn (1930), who was
left behind at Columbia and to a degree marginalized (Schlegel 1995, 6).
This radical diaspora continued to write and fight academic battles, but sev-
eral members of the circle also moved into important governmental positions;
some joined Franklin Delano Roosevelt’s New Deal administration and oth-
ers took influential judgeships, including the United States Supreme Court.
By mid-century they had made a major impact on legal thought and prac-
tice in the United States, and especially on the teaching of law in American
law schools. They set in large part the legal theory agenda for the world of
American legal scholarship for the remainder of the century, inspiring in each
new generation both new critical movements and new attempts to recover ele-

! For a history of the development and demise of the realist movement in the United States,
see Schlegel 1995, Kalman 1986, and Twining 1985a, 10-83.

G.J. Postema, 4 Treatise of Legal Philosophy and General Jurisprudence,
DOI 10.1007/978-90-481-8960-1 3, © Springer Science+Business Media B.V. 2011



82 TREATISE, 11 - 20TH CENTURY: THE COMMON LAW WORLD

ments of an older jurisprudential tradition which, it was argued, still shaped
the practice of American lawyers. Yet, despite their apparently radical politics,
and fears of critics that they threatened the very foundations of common-law
jurisprudence, the realists were engaged mainly in an attempt to recover key
elements of the common-law tradition that in the late nineteenth century had
grown sclerotic and deaf to its own creative muses and had entrenched in
judicial practice and legal scholarship a conception of the science of law that,
in their view, was as antithetical to good (modern) science as it was foreign to
the good sense and “Anglo-Saxon opportunism” of the common-law tradition
(Oliphant 1928, 76).2

3.1.1. Movement or Mood, Metaphysics or Method?

In the words of Justice Cardozo, realists were given their name “because fidel-
ity to the realities of the judicial process, unclouded by myth or preconception
[was] [...] the end and aim of their endeavour” (Cardozo 1947, 10). Realists
surely shared this intellectual stance, but beyond this it is hard to pin down
shared doctrines or arguments.’> Great disparateness, rather than any commo-
nality, of doctrine characterized the movement. Indeed, one observer suggests
it would be more accurate to call it a mood rather than a movement (Duxbury
1995, 69). Realists were united not by any positive thesis, but by “solidarity of
opposition” (Kronman 1993, 186), especially opposition to (what they took to
be) Langdellian “formalism” in courtrooms, classrooms, and scholarly writing
on law.* In view of this great diversity, generalizations about realist jurispru-
dence should be rare and carefully circumscribed. (Even the claims made in
the introductory paragraphs of this chapter must be qualified: For example,
not all early realists were politically radical or concerned with law reform.) A
safer course is to avoid generalizations and focus on lines of thought or argu-
ment that have proved influential and are often identified with realist jurispru-
dence, keeping in mind that as often as not many realists would have distanced
themselves from them.

One generalization we can advance with confidence is that none of the real-
ists, except Felix Cohen (1933, 1935, 1950) were credentialed philosophers, al-
though some of their intellectual models (e.g., John Dewey 1924) and some of
their most vocal critics (e.g., Morris R. Cohen 1933, 1950) were. Another safe
generalization is that realists, following the dubious example of Holmes, were

2 Two examples of this radicalism in recovery are Oliphant’s “A Return to Stare Decisis”
(Oliphant 1928) and Llewellyn’s Bramble Bush (Llewellyn 1951).

> Tronically, two of the best known realists, Karl Llewellyn and Jerome Frank, were viewed
as marginal by partisans of the so-called “social science” wing of the movement. For different
perspectives on this point see Schlegel 1995, Twining 1985a.

4 On the alleged formalism of Langdell and the “Age of Formalism” in American law, see
chap. 1, sec. 1.2.1.
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seldom given to precise, carefully qualified statements or precisely formulated
arguments, whether their own or their opponents’. Readers, then, must take
special care not to confuse rhetorical bravado with fundamental intellectual
or philosophical commitment. As we have seen, realism sprang rather from
struggles over the direction of legal education and understanding of the judi-
cial decision making process. Despite language to the contrary, they did not
embrace any recognizable metaphysical or epistemological doctrine. Surely,
their realism had nothing in common with any variety of philosophical realism,
but by the same token it was not antirealist in the contemporary philosophical
sense. The philosophical pragmatism of Peirce and Dewey had some impact
on realist thinking, but realism, Llewellyn once said, was not a philosophy but
a method, a technology, with a simple motivating imperative: “see it fresh [...]
see it as it works” (Llewellyn 1960, 508-10). The realists’ pragmatism had little
more philosophical substance than this.” The intellectual pragmatism in the air
at the time infected them with a marked impatience with metaphysics® and a
bias toward inquiries starting from and returning constantly to concrete prob-
lems of human life, action and interaction, and ways intelligent ordinary peo-
ple go about trying to solve them. Their intellectual focus was on tools, tasks,
and technique, not theories of truth; on method, not meaning.

This impatience is especially evident in their attitude toward familiar preoc-
cupations of legal philosophers like puzzling over the metaphysics of law and
inquiries into the concept of law.” The most famous and scandalous definitions
of law were no sooner offered than their framers disowned or radically quali-
fied them.® At the outset of his classic statement of the realist project, Llewellyn
announced that realists were not interested in defining law, but in refocus-
ing the study of law, because defining seeks to restrict and exclude, while his
project sought to expand and include, with the hope that in doing so our un-
derstanding of the law and its characteristic modes of operation would be en-

> This is not the orthodox reading of the realists. For a contrary opinion see Rumble 1968
and Summers 1982.

¢ Here too Holmes offered inspiration, although the source of his impatience was different
(see chap. 1, sec. 1.1.2).

7 Morris Cohen (1937, 304) wrote, justly, that the realists had “not shown much interest in
the philosophical foundations of their point of view.” Some realists seemed to have been actively
hostile towards philosophy, at least in the province of jurisprudence. Llewellyn, for example, told his
students that “[jlurisprudence ought to be for lawyers and not for philosophers.” In The Common
Law Tradition—Deciding Appeals (Llewellyn 1960, 509), he wrote, “I regard the vocabulary of
professional philosophy as curiously inept to our purposes” (both quoted in Hull 1997, 15, 16).

8 Llewellyn boldly stated in The Bramble Bush that law is “what officials do about disputes”
and that legal rules “are important so far as they help you see or predict what judges will do”
(Llewellyn 1951, 9, 12), yet at his first opportunity he withdrew the definition (foreword to 2nd
edition). Jerome Frank’s famous definition of “actual law” as simply the decisions of the court,
and “probable law” as “guesses” about what the court will do in future, met a similar fate in his
hands (Frank 1963, 50-51, and preface to sixth printing at viii).
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hanced (Llewellyn 1930, 431-3). Of course, if students of jurisprudence know
anything about American legal realism, they know that it championed “predic-
tionism.” This view was inspired by Holmes’s bold declaration in “The Path
of the Law” that “prophecies of what the courts will do in fact, and nothing
more pretentious, are what I mean by the law” (Holmes 1995, vol. 3: 393). But
Llewellyn properly counseled readers to be reluctant to treat the invocations
of “predictionism” that are everywhere in realist writings as commitments to a
particular analysis of the concept of law, competing on philosophical grounds
with various versions of positivist or natural-law definitions (Twining 1985b,
343-7). Predictionism, as a theory of the nature of law, may have been dead on
arrival, but the realists’ contributions and challenges to jurisprudence are not
so easily assessed and dismissed. These challenges and contributions, such as
they are, arise from their skeptical exploration of the process of judicial deci-
sion making.

3.1.2. Fabricators of the Tools of the Realist Trade

Three important figures writing in the early years of the new century set the
agenda and provided convenient conceptual tools for realist jurisprudence.
Holmes, of course, was the dominant influence on American jurisprudential
thought as the century opened, but, as we have seen, his views about law and
legal reasoning were still deeply rooted in the nineteenth century, and only later,
when seen through the lens of the realists’ concerns and projects, did they take
on a “realist” cast. Three other influential figures—Gray, Pound, and Dewey—
adopted a more decisively twentieth-century perspective. They are often re-
garded as realists, but it would be more accurate to say that they were not en-
tirely witting progenitors of a movement from which they kept a wary distance.

3.1.2.1. Gray: Law vs. Sources and the Importance of Finality

John Chipman Gray (1839-1915) was a friend and colleague of the younger
Holmes. A fellow Bostonian from a very successful legal family (his half broth-
er was a Justice of the U.S. Supreme Court), Gray founded the American Law
Review in 1866. His invitation to Holmes to edit the journal in 1870 launched
the latter’s scholarly career. Gray taught at the Harvard Law School from 1869
until 1913, where he served under Langdell’s deanship. Unlike Holmes, he de-
clined several offers to take seats on the Massachusetts courts.

In 1909 Gray wrote The Nature and Sources of the Law (Gray 1921), in
which he developed and extended Holmes’s “enforcement positivism” (see
chap. 2, sec. 2.3.2). Gray admired Austin’s impatience with jurisprudential
metaphysics and his attempt to present an account of law as it really is, not as
we would like it to be. Yet, he argued, Austin did not go far enough. Austin
held that law was a matter of explicitly articulated rules or commands of the
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legislative sovereign in a state, but like Holmes (1995, vol. 1: 215, 294-5) Gray
argued that this sovereign behind the courts is a shadowy figure of uncertain
existence. Sovereign legislatures might enact “laws,” but they touch the lives of
real people only when the courts choose to apply them. The palpable power of
law was the power of the courts.

Gray pushed Holmes’s thought further, saying unequivocally what Holmes
had put more guardedly in his essays in the 1870s. Courts, Gray maintained,
always and everywhere make law. All law is judge-made law; the court is the
sole legislative organ in the state. The law just is “the rules for decision which
courts lay down;” “all such rules are Law [...] [and] rules for conduct which
courts do not apply are not Law.” It is “the fact that the courts apply rules [...]
[that] makes them Law” (Gray 1921, 121; also 1, 84). Law is no ideal thing,
Gray insisted, but rather a complex fact (94), a fact about what courts do in
their legislative (rather than enforcement) capacity. Gray’s simple argument
for this thesis had a great impact on jurisprudential thinking in the decade to
come. We will consider this argument presently, but first we need to take ac-
count of refinements he made to this bold definition of law, which in some
respects echo Salmond’s more cautious proposals.

First, in Gray’s view, law is just a matter of what courts do; however, not eve-
rything they do, not every rule they enforce, counts as law (here Gray departs
from the early Holmes). Law is what courts do when they act in legislative, that
is, rule-making, mode; law comprises the rules laid down by the courts. Thus,
some rules the court enforces are not part of the law—for example, the rules
made privately by individuals entering a contractual relationship, or the rules
or commands of a master or paterfamilias in a domestic context, or the by-laws
of corporations (Gray 1921, 107-9). So, it is not merely the recognitional prac-
tice of courts that determines the rules of law.

Second, Gray countered the anticipated objection that his account leaves
courts unconstrained by law to decide as they please. Not so, he argued, for
they are bound to make rules derived from sources of law (ibid., 84, 121).
And, importantly, these sources are prescribed; courts are “directed” to these
sources “by the organized body to which they belong” (ibid., 85, 121). Those
who rule in the state exercise control over the courts in two ways: they estab-
lish the courts and they lay down limits for their action by “indicating sources
from which they are to derive the rules which make up the Law” (ibid., 123;
see 302). This important point needs to be unpacked.

Gray insisted that the law must be sharply distinguished from this or that
law—e.g., statute or precedent—for the latter are not law proper but rather
only sources of law. The typical sources of law include enactments, judicial
precedents, treatises or the opinions of experts, and principles of morality
(ibid., 124; 1892, 28-31). Second, while the rules to be drawn from the sources
are always to be determined solely by the courts, the sources themselves are
fixed for the courts; it is not up to judges to determine the sources of law in



86 TREATISE, 11 - 20TH CENTURY: THE COMMON LAW WORLD

the community. Thus, for example, although what rules are to be drawn from
the enactments of a political community’s legislative organ is solely the prov-
ince of the courts of that community, it is not up to the courts whether or not
to look to the enactments of the legislature as a source of the community’s law.
Gray never made clear who or what fixes the sources in a political community,
except to say that it is those who rule in the state. One is inclined to plug in
Austin’s political sovereign at this point, but Gray did not explicitly do so. In
any case, Gray’s view contrasts with Salmond’s (and Hart’s later) in locating
the source-determining rule somewhere other than in the ordinary practice of
the courts. Thus, if Salmond’s account marked a clear break with Austinian
positivism, Gray’s view seems to involve only a partial departure.

Remarkably, Gray insisted that morality figures among the sources. In con-
trast with Holmes, Gray used “morality” broadly to include public policy and
matters of social justice as well as considerations tied to the internal integri-
ty (“harmony”) of doctrine (ibid., 303) and he had in mind morality proper,
what Hart and others later call “critical morality” or “morality of conviction,”
rather than conventional morality or customs of a community. Courts often
decide in accord with community custom, he held, but they do so because the
community thinks the customary ways are morally right and the courts agree
(1892, 31).

Like Salmond, Gray was unclear about whether it was merely a contingent
matter that morality figures among the sources of law of some legal system,
or whether something about law demanded it. He singled out legislative en-
actments as necessary to law, or rather, to the concept of an organized politi-
cal community (Gray 1921, 124); yet, he asserted that in all civilized societies
courts “are impliedly directed to decide in accord with the precepts of mo-
rality” (ibid., 303), presumably because courts everywhere are called upon to
decide disputes and it is inevitable that other sources of law will run out and
the only remaining potentially legitimate source for grounds of judicial decision
would be morality (Gray 1892, 30). Moreover, he thought it was hardly possible
to prevent morality from influencing judicial decision making. Inevitably, it will
be involved in interpreting enactments and determining the meaning and force
of precedents. At least “in a large number of cases, the sources of the Law [in-
cluding prominently, morality] are indistinguishably joined” (Gray 1921, 303).

Thus, it appears that Gray’s account of law resembles a relatively radical
version of Holmes’s account without the nuance and conflicting features of the
latter. Simply put, law just is what courts say it is, as long as the rules they lay
down are drawn from the sources. The sources impose no serious constraints
on judicial reasoning since construing the sources is inevitably shot through
with the judges’ convictions regarding matters of public policy. Moreover, and
this is the position that most influenced the next generation of American legal
theorists, since the courts have the last word on what the sources say, the law
just is what they courts say it is.
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Gray’s core argument rests on two observations. First, when courts make
decisions they not only decide matters for the parties appearing before them,
they also materially affect the legal rights and duties of others. That is, the ac-
tions of the courts alter the law; whether they acknowledge it or not, courts ex-
ercise law-making power. The mistake of the so-called discovery model of legal
reasoning—the view that judges simply discover preexisting law and apply it to
the cases brought to them—is that it treats judges like scientific experts, who
offer opinions about the law. But, Gray argued, this view fails to recognize the
key difference between judicial judgments and the judgments of experts: ju-
dicial judgments change the law not merely our views about it. Paraphrasing
the familiar Euthyphro conundrum, Gray maintained that rules of law do not
make the courts decide cases as they do; rather “the fact that the courts apply
rules is what makes them Law” (Gray 1921, 121).

Second, equally important is Gray’s observation that courts, like officials
on a football field, have the final say. What struck him and a generation of
American legal theorists after him was the fact that, even if a court’s decision is
mistaken (as judged by our understanding of the law at the time), the decision
is no less authoritative. It binds the parties and others through its precedent-
setting power. This led Gray to conclude that what the courts say is law is law
just by virtue of their saying so. Bishop Hoadly famously observed: “Whoever
hath an absolute authority to interpret any written or spoken laws, it is he who
is truly the Law-giver to all intents and purposes, and not the person who first
wrote or spoke them.” To this Gray added, “a fortiori, whoever hath an abso-
lute authority not only to interpret the Law, but to say what the Law is, is truly
the Law-giver. Entia non multiplicanda” ° (Gray 1921, 102). To have the final
word on the meaning of any law was, in Gray’s view, to have the only word,;
adjudicative finality is tantamount to exclusive law-making authority.

It is now widely believed that Gray’s argument rests on a mistaken notion
of final authority. The defects of this notion are clear from the above allusion
to the football official. H.L.A. Hart argued, for example, that the above argu-
ment confuses finality of a decision with infallibility (Hart 1994, 141-7), but
that is not quite right. Gray would not claim that the official gor i right and
could not get it wrong, simply in virtue of having decided in the way he did,;
rather, he argued that finality #akes it right. The problem is not that Gray con-
fused finality with infallibility, but rather, that the finality of a decision for cer-
tain purposes in law does not entail that it is authoritative for all legal purpos-
es. We can accept that courts are empowered to make decisions that establish
precedent and thereby alter the law in significant ways, while still recognizing
that it is a great exaggeration to say that whatever they decide has that effect
not only on the parties in the case and perhaps in a local corner of the law, but

° Gray 1921, 102; Gray quotes this passage from Hoadly’s famous sermon, “The Nature of
the Kingdom of Christ,” delivered before George I, March 31, 1717 (Hoadly 1742).
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throughout the legal system. Bishop Hoadly misled Gray about the concept of
finality, according to which a decision is authoritative for certain legal purposes
even if mistaken. This implies that finality itself depends on standards or rules
existing apart from the decisions. This is clearly true in the case of the football
official’s decision. Players and fans may accept that, for purposes of allowing
the game to go on, they must accept the decisions of the official as final, but
still hold the officials to making their fzzal decisions according to the rules of
football, rules that players, fans, and officials must grasp and understand that
the others grasp. Without this grasp of common rules by all the parties to this
extended interaction, the game could not be played. If, on the other hand, all
parties were to regard football official decisions as final in the way Gray un-
derstood finality, they could no longer assume that the game being played was
football. It would be, as Hart argued, a different game—“scorer’s discretion”
(Hart 1994, 142).

Gray’s account is vulnerable to criticism from a second quarter. Gray was
keen to assure readers that his account of law did not confer absolute power
on the courts. After all, courts, he insisted, are held to deciding according to
sources, because, as an organ of state power, the courts are subject to “the real
rulers of the State” (Gray 1921, 121). But we must ask, then, who are these
“real rulers”? To this question jurisprudence has no answer, he admitted (ibid.,
121-3). However, this result restores the shadowy sovereign behind the sov-
ereign that both Holmes and Gray most opposed in Austin’s theory, and so
discomfited them and the generation of legal theorists to follow.

Another problem appeared to be far more serious to the emerging realist
camp. The distinction between law and its sources seemed useful, but includ-
ing precedents among the sources caused new problems. What were the rules
laid down by the courts, if not precedents? According to the above argument,
precedents can only be sources, since each court must determine for itself what
the rule drawn from the precedential decision is. But, if law can only be that
which is settled finally, not open to further change, and if “rules” made by to-
day’s court can be set aside by tomorrow’s court, then courts cannot be in the
business of making rules of law. If, as Jerome Frank, the maverick realist of the
1930s, later put it, since “it is only words that the legislature utters when it en-
acts a statute” and “these words can get into action only through the rules laid
down by the courts,” the same could be said for the words of today’s court ap-
plied by tomorrow’s (Frank 1963, 132, 135). How, then, are we to understand
the claim that courts lay down rules of law? Gray had no answer to satisfy the
realist. His mistake was the same as that of the ridiculed “discovery model”: he
focused on what the courts say rather than what they do.

It is important to recognize that when some realists made this argument,
they did not wish to deny any role for rules in judicial decision making, or
even to deny that judicial decision making must be understood to give rise to
rules. Rather, Gray’s critics argued that he had not broken from the classical
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positivist understanding of law but merely altered its form. Both Austin and
Gray saw law as a matter of explicit rules expressed in some canonical form
of words that are laid down (“posited,” as Austin liked to say) by a sovereign;
they disagreed merely about who was understood to be the sovereign laying
down the rules. Oliphant argued that this confuses stare decisis—“let the deci-
sion stand”—with stare dictis—“let the words stand.” The focus of legal theory
should be on the judgments of the courts, not on the opinions they wrote to ra-
tionalize them—that is, on the law they put into place through their decisions
regarded as examples, not on their words (Oliphant 1928, 75-6; see also Frank
1963, 135).1° Thus, Gray, for all the realism of his focus on courts and the im-
pact of the power of the state on the daily activities of ordinary citizens, was
not realistic enough for an increasingly vocal new generation of legal theorists.

3.1.2.2. Pound: Two Forms of Jurisprudential Empiricism

Roscoe Pound (1870-1964), Dean of Harvard Law School from 1916 to 1937,
was dean of American jurisprudence for more than a generation at the begin-
ning of the century. He began his law studies at Langdell-led Harvard Law
School in 1888, and was impressed with and to a degree influenced by John
Chipman Gray. He returned to Harvard as professor in 1910, with the support
of Holmes and Brandeis (Hull 1997, 76). Impressed with the early work of
Wesley N. Hohfeld, Pound did much to promote the brilliant young Stanford
law professor’s career (Hull 1997, 99-102). He clashed with the upstart legal
theorist and student of Hohfeld, Karl Llewellyn, over the directions of the
emerging movement of legal realism (Llewellyn 1930; Pound 1931; Llewellyn
1931). In the late 1930s, he was instrumental in bringing to Harvard Lon L.
Fuller, an outspoken critic of realist jurisprudence. Pound was a tireless pro-
moter of a progressive reform of legal education and of the central role of very
broadly defined jurisprudence in it. He was also (as Pollock once put it to Hol-
mes) “monstrously learned” (Hull 1997, 78); having command of most Euro-
pean languages, he read Continental legal theory voraciously and did a great
deal to bring this work to the attention of his American colleagues. He did
much to promote publication in English translation of the work of Stammler,
Thering, Del Vecchio, Kohler, and many others. His own attempt to refashion
American jurisprudence with a strong “sociological” dimension drew heav-
ily on the work of Thering and Ehrlich. So, not only did Pound bridge eras
of American jurisprudence, he also did much to bridge the wide gap between

10 This criticism, advanced in the spirit of the newly emerging realism in the twentieth century,
could just as well have been addressed to Bentham by Blackstone in the late eighteenth. It rests
on a classic common-law idea of how lawyers and judges should regard the decisions of prior,
precedent-setting courts (Postema 2003, 11-7). This suggests that the apparent radicalism of (at
least some of) the realists may have roots in a longer Anglo-American jurisprudential tradition.
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fledgling American jurisprudence and the more established tradition of legal
theory on the European Continent.

Looking back on the period of the birth of realist jurisprudence, Llewellyn
wrote that Pound’s voluminous writings “provided half the commonplace equip-
ment” with which they reshaped American legal theory (Llewellyn 1962, 496;
Twining 1985a, 23). Yet Pound was an early vocal critic of the fledgling move-
ment.! In his view, realists only half-learned the lessons he sought to teach; if
they had learned them better, their realism might have been more securely teth-
ered to the realities of the modern legal system as it developed out of its more
traditional forms. Yet, Pound was no Burkean conservative; on the contrary,
he was a card-carrying member of the American Progressive movement (1890—
1920), at least in the first part of his very long career, and his jurisprudence
clearly reflected its spirit of reformist optimism (Summers 1982, 29, 49).

In this spirit, he renewed the attack initiated by Holmes on the “formal-
ist” conceptions of law and the science of law. As constructed by its critics,
formalism, we may recall from chapter 2 (sec. 2.2.1), held that law must be
regarded as a framework of practical reasoning rather than as a social institu-
tion and, thus, it was subject to constraints of rationality. The science of law
so conceived focused on the logical, rational structure and content of this
framework and its use in judicial decision making. The formalist framework
was said to consist in a small number of very general, logically ordered prin-
ciples or “abstract concepts,” which were either constructed a prior through
logical means only or discovered a posteriori through the use of standard legal
techniques of generalization (“induction”) from leading cases. In either case,
the set of principles was determined without appeal to moral considerations
or the political or social context in which the law operates. The body of law
thus determined was said to be complete and comprehensive (“gapless”) and
thus capable of providing judges and lawyers determinate, univocal guidance
in every case through “deductive” or “mechanical” processes of reasoning.'?
Because the discovery of the principles, their canonical formulation, rational
organization, and deductive application were all thought to be governed by
strictly formal, logical norms, the framework could correctly be regarded as
autonomous—independent of the moral or evaluative judgments of individual
judges, independent of the moral principles or prejudices of the community in
which the framework is deployed, and independent of any other social condi-

1 See Pound 1931 and Llewellyn 1931. On “The Realist Controversy, 1930-1,” see Twining
1985a, 70-83, and Fisher et al. 1993, 49-52.

12° As we noted in Chapter 2, the terms “logic” and “deductive” are used in a looser sense
than philosophers are inclined to use them; they include any technique of reasoning or inference
which is self-contained and directs deliberation from premises to conclusions without appeal
to what are taken to be external considerations. Of course, this presupposes some, usually
unarticulated, criterion of what considerations are external to the process, and so makes it very
difficult to mark the limits of this “logical” or “deductive” (or “mechanical”) reasoning.
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tions or circumstances. This is the “formalism” that Pound and the realists af-
ter him (constructed and then) attacked. For our purposes, it is less important
to ask whether anyone adopted this combination of views, than it is to keep
it in mind as the foil against which its opponents defined their own views, for
seen as foil it imposes constraints on the way we interpret arguments deployed
against it.

Pound attacked this view, not because it insisted that law meet standards
of “science,” but rather because the “scientific” criteria that the formalist ad-
vocated—uniformity, certainty, and conformity to reason—were only means to
the proper ends of law and the administration of justice (Pound 1908, 605-9).
It is a common tendency in human nature, amplified in professionally minded
lawyers, to be fascinated with technicality for its own sake, Pound insisted, but
we must not lose sight of the fact that the technicality of the law, and its de-
mand for consistency and internal coherence, are not ends in themselves. Law
“must be valued by the extent to which it meets its end, not by the beauty
of its logical processes or the strictness with which its rules proceed from the
dogmas it takes for its foundation” (Pound, 1908, 605). Moreover, Pound ar-
gued, formalist or “mechanical” jurisprudence rests on an obsolete conception
of science as a deductive system based on abstract conceptions. The science
appropriate to law, in his view, was pragmatic, empirical, and especially socio-
logical (Pound 1908, 609). These remarks suggest Pound’s orientation to law
and its systematic study.

According to Pound, law was first of all a particular kind of human endeav-
or, a special kind of social institution, albeit one such institution among others.
Understanding of this social institution must proceed “scientifically,” but, for
Pound, that meant keeping clearly in view its social dimension as well as its
rational, practical deliberation-shaping dimension, and neither of these can be
understood, he insisted, unless we understand what law is for. Since law is a so-
cial institution, it cannot be viewed as autonomous; rather, by design it typical-
ly works upon human social interaction in all its complexity. At the same time,
it is subject to social forces at work in the community in which law is found.
Thus, to understand law, we must put it in its social context. The aim of the
study of law, he argued, must be the “scientific apprehension of the relations of
law to society and of the needs and interests and opinions of society of today”
(Pound 1907, 610-1). Only when we understand law in its social context can
we understand what forms it takes and why, and how it can be constructed ef-
fectively to achieve its aims. The study of law is indeed scientific, he argued,
and the most important science is sociology (or the social sciences more gener-
ally, including economics). Hence, Pound liked to refer to the kind of jurispru-
dence he championed as sociological jurisprudence, a key, although by no means
the sole,” component of which is empirical social science, broadly construed.

B Tt also included an instrumental conception of law, a program of “social engineering”
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The modern teacher of law should be a student of sociology, economics, and politics as well. He
should know not only what the courts decide and the principles by which they decide, but quite
as much the circumstances and conditions, social and economic, to which these principles are to
be applied. [...] The most logical and skillfully reasoned rules may defeat the end of the law in
their practical administration because not adapted to the environment in which they are to be
enforced. (Pound 1907, 611-2)

While Pound’s own conception of this enterprise was notoriously vague and
never pursued systematically, realists and legal theorists building on their initial
efforts transformed his critique of formalist legal science into vital empirical re-
search programs and disciplines.

By arguing for a shift of attention from doctrine to the empirical study
of law—from a study of “law on the books” to “law in action” (Pound
1910)—Pound sought to reorient the study of law. But to forestall misunder-
standing two features of this reorientation must be stressed. First, on his view,
the new empirical study was to supplement and enhance, but not to replace,
more traditional attempts to understand law from a more abstract, philosophi-
cal perspective. Second, study of “law in action,” in his view, included not only
study of external behavior and forces at work on it as conditions and effects
of law, but also study of the way law shapes the practical reasoning of judges,
lawyers, and citizens at a concrete level. That is, he did not conceive of the
study of “law in action” on a narrowly behaviorist model. He called for at-
tention to the way the law actually does its work on and for rational human
agents engaged in complex social interaction. Pound argued that law on the
books—Ilegal doctrine articulated in treatises or even the headnotes of report-
ed cases—is not the proper target of our study because, if those propositions
are not brought into contact with the concrete daily activities of citizens, they
will not play any role in their practical reasoning, and thus they will not affect
their conduct. Proper study of law takes the law on the books as a useful first
approximation, but the proof of the pudding lies in the daily eating by ordi-
nary citizens and officials.

Also at the center of Pound’s conception of law and his program of socio-
logical jurisprudence was his conviction that law s an instrument for promot-
ing social ends. This instrumentalist conception of law set him directly against
his formalist opponent, because it followed from this conception, he thought,
that one could only begin to understand the law if one abandoned formalism’s
commitment to the autonomny of law. To understand law we need to know what

directed to transforming the law into an effective means of promoting social welfare, and a
flexible, justice-oriented yet rationally disciplined process of adjudication. This program is
grandly stated in the following passage: “The sociological movement in jurisprudence is a
movement for pragmatism as a philosophy of law; for the adjustment of principles and doctrines
to the human conditions they are to govern rather than to assumed first principles; for putting
the human factor in the central place and relegating logic to its true position as an instrument”
(Pound 1908, 609-10; see also Pound 1909, 464).
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its ends are and the ends to which it ought to be directed; and how it inter-
acts with other social institutions and is affected by prevailing social forces.
Without a grasp of the ends to which a law is directed, we will not be able to
understand what the law requires of those subject to it, he maintained. Laws
have meaning only insofar as they are taken as means to certain ends, and so
the content of any legal norm is influenced, if not entirely determined, by its
purpose.

Thus, Pound’s instrumentalism committed him to a “purposive” theory of
legal interpretation (the view that laws are to be interpreted in terms of their
purposes). It committed him, further, to an ambitious program of “social en-
gineering.” This inclined him to include under the umbrella of sociological ju-
risprudence both the empirical social sciences and normative political theory
(Pound 1923, 954-6). For the latter, he was sympathetic to a broadly utilitarian
approach, although he took his inspiration not from Bentham (who was too
closely associated in his mind with Austin’s analytic jurisprudence, and hence
a type of formalism or “conceptualism,” and the codification movement) but
from von Thering’s Wirklichkeitsjurisprudenz (Pound 1908, 610, citing Thering
1903). He argued that the ultimate end of law is to maximize the satisfaction
of wants (and minimize their sacrifice) and that this involved “elimination of
friction and waste, economizing of social effort, conservation of social assets,
and adjustment of the struggle of individual human beings to satisfy their over-
lapping individual claims in life in civilized society” (Pound 1923, 954). One
important point on which Pound and the new generation of realists disagreed
most strongly is whether the normative and the descriptive can be sharply dis-
tinguished, even if only for theoretical purposes. Most of the realists insisted on
such a break—although Llewellyn insisted it was only “temporary” (Llewellyn
1931, 1236)—but Pound thought that this was a profound mistake. He insist-
ed that jurisprudential theory could not proceed, that a sound understanding
could not be achieved, if we put to one side normative issues and ignored fun-
damental normative principles. Yet, he failed to work out how the empirical/
descriptive and normative/engineering components of his conception of the
jurisprudential enterprise were to be combined. This problem has continued
to bedevil American legal theory in the twentieth century, even among those
descendants of Pound who took seriously his reorientation of jurisprudence to
the social sciences, like the law and economics movement (see chap. 5).

Pound’s institutional and instrumental conception of law had a profound
impact on legal theory at the opening of the century, but by far the most influ-
ential feature of his work was Pound’s attack on “mechanical jurisprudence.”
The characterization of judicial decision making as a matter of deriving unique,
authoritative conclusions from very general precepts by means of logical or
technical devices alone fails both descriptively and prescriptively, Pound ar-
gued. He distinguished four broad tasks of judicial decision making: finding the
facts, finding the law, interpreting the law, and finally applying the law found
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and interpreted to the facts as found (Pound 1923, 945ff.). Successful perform-
ance of each task often involves relatively straightforward, almost “mechanical”
reasoning, and the results will be largely uncontroversial, but sometimes one or
more of the tasks will prove to be much harder."* Conflicts can arise between
legal rules or precepts, for example, and the judge may be forced to choose be-
tween them or to interpret them so that the conflict is resolved; or a legal pre-
cept, interpreted naturally, may yield an outcome substantially in conflict with
the judge’s sense of what is fair under the circumstances. In such cases, judges
must rely on judgment to bring about clear and fair decisions. No formal (“me-
chanical”) account of the reasoning involved is available. Intuition or judgment
is inevitably involved, although this judgment must be informed by “the com-
mon sense of the common man as to common things and the trained common
sense of the expert as to uncommon things” (Pound 1923, 952).

Thus, as a general characterization of the way judges actually go about de-
ciding cases, formalism surely fails, in Pound’s view. He admitted, however,
that it does capture the way judges are inclined to represent how they reach a
conclusion on disputed matters of law. It is a familiar American ritual, Pound
observed, for courts to write opinions actually “adjusting the letter of the law
to the demands of administration in concrete cases, while apparently preserv-
ing the law unaltered.” This ritual disguises the “equitable application of law,
and leaves many a soft spot in what is superficially a hard and fast rule, by
means of which concrete causes are decided in practice as the good sense or
feelings of fair play of the tribunal may dictate” (Pound 1910, 19-20; Fisher et
al. 1993, 40-1). Pound did not mean to cast a cynical eye on this practice, as
if it were designed to circumvent public controls on judicial decision making,
but rather he saw it as the inevitable and welcome result of judges trying to
exercise responsible judgment within a system grown rigid and inflexible. In
that system, “the judge’s heart and conscience are eliminated” (Pound 1910,
20; Fisher et al. 1993, 41); yet, “in practice, flesh and blood will not bow to
such a theory” (Pound 1910, 20; Fisher et al. 1993, 41). Rigid, autonomous ju-
dicial decision making is undesirable. Legal rules and precepts should be seen
not as rigid determiners of decisions, but as general guides leading the judge
in his pursuit of a just decision in the case before him. “Within wide limits
[the judge] should be free to deal with the individual case, so as to meet the
demands of justice between the parties and accord with the general reason of
ordinary men” (Pound 1912, 515). There is no room for such “equitable ap-
plication of the law” in the formalist’s juridical heaven and that represents, in
Pound’s view, a failure both on the descriptive and the normative side if its
theory of adjudication.

4 Pound did not seem to think that the task of fact-finding is as problematic as the other
three tasks; however, Frank’s “fact-skepticism” called attention to similar problems in that area
(see below, sec. 3.2.2.5).
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But it would be misleading to leave the exposition of Pound’s theory of ad-
judication at this point. We must acknowledge that Pound, like Holmes, did
not deny the importance of legal rules and norms in judicial reasoning. He did
not even give priority to the judge’s sense of fairness or intuitions of justice
in adjudication. He argued for a much more nuanced, although unsystematic,
view of the process of judicial reasoning (in common-law jurisdictions). The
judge’s responsibility, he argued, is threefold: to do justice between the par-
ties in the particular case before him, to attain justice in accord with, i.e., on
grounds and in a manner prescribed by, law, and to do so in a way that pro-
vides a sound basis for deciding future cases like it or at least arguably analo-
gous to it (Pound 1923, 940-1). These three elements impose pressure inde-
pendently and reciprocally on the judge’s reasoning. And it is out of the ration-
al assessment of these normative pressures that the judge comes to a conclu-
sion. The authority of the court’s decision for the case before it is settled, but
its authority for future cases depends on how it and argument articulating its
grounds are taken up. “Out of the struggle to decide the particular cause justly
and yet according to law, while at the same time furnishing, or contributing to
furnish, a guide for judicial decision hereafter, in time there comes a logically
sound and practically workable principle derived from judicial experience of
many causes” (Pound 1923, 943).

Thus, judicial decision making, on Pound’s view, is not simply a matter of
appealing to preexisting rules, nor of judicial intuition of justice in the particu-
lar case, nor again of writing in the reported opinion a new rule for cases like
the one appearing before the court, but rather a complex reasoning process in
which each of these responsibilities and the norms and logic governing them
are given their due by the judge. That process is represented not as the activity
of a single judge in a particular case, but rather as the constantly iterated and
interactive activity of many such judges and lawyers (and even, to a degree, cit-
izens) taking place over time. Pound’s characterization is sketchy and incom-
plete, but its reliance on a long tradition of thinking about the process of ad-
judication in classical common-law terms is unmistakable. His criticism of the
mechanical jurisprudence was not skeptical in its upshot, but rather in effect
recovered an older tradition of thinking about law threatened (as he thought)
by the misguided scientific pretensions of the formalists.

3.1.2.3. Dewey: The Logic of Inquiry

John Dewey (1859-1952) was the most important philosopher with links to the
realist group. His influence on members of the movement is difficult to deny,
but there is less reason to treat him as a member. Even the influence of his gen-
eral philosophical views on the main concerns of the realists is open to some
question. But there is no doubt about the importance for realist analyses of the
judicial process of one key idea of Dewey’s: his pragmatist account of the logic
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of inquiry. One of the texts frequently quoted (albeit less frequently under-
stood) by realists was Dewey’s essay, “Logical Method and Law” (Dewey 1924).

Dewey opened his essay by distinguishing broadly two kinds of human con-
duct: Some conduct is unselfconscious or merely intuitive, while other conduct
is more considered or deliberate. The former stems from routine, instinct, or
hunch. It is not irrational and in fact it may be quite reasonable, but it is not
reasoned; neither is it rational like the latter kind of conduct which follows
upon a decision after some form of inquiry and some amount of deliberation.
Only with respect to the second category, Dewey argued, can we speak of a
“logic” of the mental activity involved (Dewey 1924, 17). But even here, we are
not speaking of logic in the sense of the formal relations of entailment between
abstract propositions, like those explored by a mathematician, but rather a
method of reasoning, deliberation, and inquiry leading to decisions, where the
decisions may be of many different kinds. The logic of legal reasoning and ju-
dicial decision is of the latter kind, and, like other forms of it, it is “ultimately
an empirical and concrete discipline” (Dewey 1924, 19). With respect to this
“discipline” again it is useful to distinguish two forms, Dewey argued, the
“logic of exposition” or “justification” and the “logic of search and discovery”
or “inquiry” (Dewey 1924, 21, 26). The former sometimes masquerades as “a
logic of rigid demonstration” promising certainty, but the masquerade is un-
necessary. The two processes do not differ with respect to certainty, but rather
with respect to the relationship of starting and ending points. The logic of jus-
tification works from general, established premises and leads one to more con-
crete conclusions, thereby showing the conclusion or judgment to be rationally
supported and, to that extent, rationally justified. The logic of inquiry works
the other way around. Dewey described the process as follows:

We begin with some complicated and confused case, apparently admitting of alternative modes of
treatment and solution. Premises only gradually emerge from analysis of the total situation. The
problem is not to draw a conclusion from given premises [...] [but rather] to find statements, of
general principle and of particular fact, which are worthy to serve as premises. [...] Thinking ac-
tually sets out from a more or less confused situation, which is vague and ambiguous with respect
to the conclusion it indicates, and [...] the formulation of both major premise and minor proceed
tentatively and correlatively in the course of analysis of this situation and of prior rules. (Dewey
1924, 23, author’s emphasis)

We start with a vague sense of the right conclusion and search for principles
and facts to substantiate that sense, or to help us choose intelligently between
rival solutions. Strictly speaking, “the conclusion does not follow from the
premises; the conclusions and the premises are two ways of stating the same
thing” (Dewey 1924, 23). This mode of reasoning, Dewey maintained, is typi-
cal of judges and lawyers, although it is also very common in practical and the-
oretical endeavors.

In addition to this logic of inquiry courts rely on the logic of exposition
(Dewey 1924, 24). Courts not only make decisions, but they also “expound
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them,” that is, they seek to offer reasons in justification of those decisions to
others. The purpose of this exercise “is to set forth grounds for the decision
reached so that it will not appear as an arbitrary dictum, and so that it will in-
dicate a rule for dealing with similar cases in future” (Dewey 1924, 24). Dewey
acknowledged that this process can become “mechanical,” and for good rea-
son—there are good reasons for securing the “certainty,” that is, reliability for
the future, of inferences drawn from the particular decisions courts are inclined
to make—nevertheless, he did not think this mechanical character is inevitable
or that the process of justification is dispensable. Indeed, it is clear that Dewey
believed that the logic of inquiry and the logic of exposition are complemen-
tary, especially in law. The logic of exposition is important because it is impor-
tant to require that officials holding significant power over others account pub-
licly for their decisions to others who demand a reason or exculpation and are
not satisfied until they get it. “The only alternative to arbitrary dicta, accepted
by the parties to a controversy only because of the authority or prestige of the
judge, is a rational statement which formulates grounds and exposes connect-
ing or logical links” (Dewey 1924, 24). The logic of inquiry captures the proc-
esses by which the decision maker actually arrives at the decision, and in virtue
of that “logic” it is not entirely arbitrary; nevertheless, for purposes of law, the
logic of exposition, the public articulation and justification of the decision, is
also required. The two disciplines work hand in hand.

A moment’s thought will suggest a further interdependency between these
two disciplines that Dewey did not explicitly acknowledge. Dewey described
a process of tentatively testing conclusions, searching for more general prin-
ciples to warrant them, and reconsidering both of them if the most appealing
general principle does not yield the intuitively most attractive conclusion. This
process presumably is carried on until some more or less rational equilibrium
is established. We can extend this search for equilibrium to include the process
of public justification as well. For, as Dewey correctly observed, if we rightly
demand that officials give an adequate public accounting of their decisions in
terms of the available law, then if they are unable credibly to do so, they are
forced to reconsider the result of their “inquiry” and to search for some other
conclusion. Of course, it may turn out that they can credibly argue publicly
that the existing law is inadequate and so the fact that a justifiable decision
formulated in its terms is not available counts against the law and not the de-
cision. That is, the process of exposition is not immune to adjustment in the
larger search for equilibrium. But if this is so, then the line between the logic
of inquiry and the logic of exposition begins to blur. The public justification
process and the private discovery process are not two different activities under-
taken for different reasons, and, as it were, with different audiences in mind, as
a cynical reader of the “two logics” model might be tempted to suggest; but
rather, the two are different parts of the same more complex reasoning proc-
ess. Moreover, it should be obvious that, although we have long ago left behind
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(or rather built upon) the narrow logic of tracing entailments among abstract
propositions, we have not left behind reasoning in any substantial sense. The
process is still one of reasoning, albeit a complex form of reasoning, not easily
reduced to canonical rules. It is neither merely deductive argument nor merely
a matter of being caused to come to one conclusion rather than another, but
something in that possibly large territory between them.

3.1.3. Hobhfeld: Analytic Jurisprudence in Realism’s Province

Careful conceptual analysis was never the hallmark of the work of the realists
in their heyday, nor of their predecessors or descendants; indeed, the analytic
jurisprudence practiced in the opening decades of the twentieth century was
in spirit and method the antithesis of the brash iconoclasm of the new realist
movement. Yet, one of the most important influences on the development of
American legal realism was the abstract analytical work of Wesley Newcomb
Hohfeld (1879-1918). Two essays written in the mid-1910s (Hohfeld 2001)—
not entirely original®® but brilliantly conceived and executed—developed ana-
lytical tools which, even after nearly a century of assessment and criticism, have
remained sharp, supple, and essential for general jurisprudence. Paradoxically,
despite the obvious formalism of Hohfeld’s method and approach, his tools
became weapons in the early realists’ pitched battles with the forces of formal-
ism, which they thought dominated the courts and legal scholarship.

Hohfeld studied law at Harvard from 1901-1904 and was influenced by
John Chipman Gray. After a very short period in legal practice in San Fran-
cisco, he joined the law faculty of Stanford University in 1905. Visiting the
University of Chicago law school in the summer of 1910, he struck up a friend-
ship with Walter Wheeler Cook, one of the original realists, and with Roscoe
Pound, who was also visiting at the time. Subsequently, Pound did much to
promote Hohfeld’s career. In 1913, Hohfeld published the first of his essays on
fundamental legal conceptions in the Yale Law Journal and immediately attract-
ed the attention of legal scholars in America. He accepted Yale Law School’s
offer of a professorship in 1914. At Yale he was a brilliant but difficult teacher,
frustrating many students but attracting the devotion of some of the brightest,
including Walter Corbin and Karl Llewellyn, who brought Hohfeld’s analytical
tools to the attention of the emerging group of realist scholars. Hohfeld died
suddenly in 1918, not long after the publication of the second of his seminal
essays. To best understand the effect of Hohfeld’s work on the development of
realism we must first describe the analytical tools he forged in “Fundamental
Legal Conceptions” and set them in their theoretical context, before we ex-
plore the reasons for his paradoxically enthusiastic reception among realists.

Y In Anglo-American jurisprudence many of the core ideas in Hohfeld’s essays were
developed by Terry (1884, secs. 108-28) and Salmond (1902, secs. 72-8).
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3.1.3.1. Jural Correlatives and Opposites

Like a typical practitioner of analytic jurisprudence, Hohfeld approached
the understanding of law through a meticulous examination of the language
of lawyers and judges. Like a chemist, he sought to break down complex no-
tions to their more basic components. He focused on the language of legal
rights. Ordinary judicial reasoning, he observed, was often muddled, using talk
of rights in many different ways (Hohfeld 2001, 11). Careful attention to this
usage reveals not one but several distinct and basic concepts in play. Because
these concepts are suz generis, not reducible to any other notions (ibid., 1213),
no explicit definition was possible; however, explication of them was possible
by putting each concept into precisely articulated relationships with the others.
For this purpose, he regimented his analysis in two ways. First, each notion-
pair captured one basic legal relation between just two parties regarding just
one activity (action or omission) (Finnis 1972, 379-80). Second, the notions
all function within some particular normative (specifically legal) system and
concern (legal) persons governed by the norms of that system. These two regi-
menting conditions are essential to understanding Hohfeld’s analyses, although
they are often ignored.

Hohfeld (2001, 12-13) identified eight basic concepts and arranged them
in structured pairs in two ways: as jural correlatives and jural opposites. We
can begin with the idea of a right (in a narrow sense) or clai. For an individ-
ual A to have a claim with respect to some activity Z (possibly regarding some
object, O) is for another individual, B, to have a duty with respect to Z (and
O); indeed, for A to have this claim just is to have a claim with respect to Z/O
against B and for B to have a duty t0 A with respect to Z/O. A’s claim and B’s
duty are correlative and they characterize one and the same normative relation-
ship from the different perspectives of the two individuals in that relationship.
A different kind of “right” is a privilege or liberty (ibid., 14-21). For A to have
a privilege relative to some action (and object) just is for B to have no-right to
A’s performing that action. Of course, if B had a right (i.e., a claim) to A’s per-
forming the action, then A would not have a privilege/liberty, but rather a duty
to perform it. Thus, the same concepts in play are related also by negation, as
“jural opposites.” (We will return to this conceptual relationship presently.)

We have here, in Hohfeld’s view, four fundamental rights-related concep-
tions, structured into two pairs of correlative conceptions. They all are con-
cerned with doing, or refraining from doing, certain actions (although some-
times the actions are characterized in terms of their outcomes as, for example,
A’s claim to bodily security is correlative to B’s duty to refrain from actions that
cause A bodily harm). These relations stand in fundamental contrast with a
different set of pairs that concern not doing, but rather bringing about certain
normative (legal) consequences. The core idea is that of one’s ability to change
the normative (legal) position (the duties, claims, liberties, powers, and the



100 TREATISE, 11 - 20TH CENTURY: THE COMMON LAW WORLD

like) of some individual. Just as physical power is the ability to change some-
thing in the physical world (to move a rock or turn on a light), so a normative
power is the ability to change something in a normative world. We encoun-
tered this notion in chapter 1 several times, especially in Salmond’s critique of
the Austinian orthodoxy (chap. 1, secs. 1.1.2.1 and 1.1.2.2). The fundamental
difference between legal claims, duties, and liberties, on the one hand, and le-
gal powers, on the other, had been recognized in the nineteenth century by
Windscheid (1875, sec. 37), Bierling (1883, 49-73) and others and found its
way into Anglo-American jurisprudence in the work of Terry (1884, 100-1)
and Salmond (1902, 233-6). However, Hohfeld, through his analysis of the
correlatives of the concept of normative power, shaped it into a supple tool of
legal analysis (Hohfeld 2001, 21-31).

Correlative to A’s power to change B’s legal position is B’s liability to A’s ex-
ercise of that power. “Liability,” as Hohfeld used it, does not imply any “duty”
or “burden to pay” as in tort law, but merely susceptibility of a legal person to
having some part of its legal position changed. Hence, Hohfeld himself sug-
gested that another term for B’s correlative to A’s power is “subjection” (Ho-
hfeld 2001, 27; see Sartor, Volume 5 of this Treatise, 580). If B is 7ot subject to
A’s changing some right, duty, or power of his, then in that respect B has an 77-
munity to A’s doing so and A has a correlative disability. Thus, in the general le-
gal power, or “bringing about,” category we have again two pairs of correlative
concepts: power correlative to subjection and immunity correlative to disability.
Hohfeld (2001, 12) set out these eight conceptions in the following patterns.

Jural correlatives (arranged vertically)

Doing Bringing about
A’s claim A’s privilege/liberty A’s power A’s immunity
B’s duty B’s no-right/claim B’s liability/subjection  B’s disability

A’s claim with respect to activity Z (and object O) is correlative to B’s duty
(re Z/0O). These two terms look at one and the same legal relation. Similarly,
liberty and no-right, power and subjection, and immunity and disability are
correlatives. But also, for A to have a liberty with respect to Z just is for A not
to have a duty with respect to Z, and similarly for the claim/no-claim, power/
disability, immunity/liability pairs. They are “jural opposites.”

Jural opposites (arranged vertically)

Doing Bringing about

A’s claim A’s privilege/liberty A’s power A’s immunity
A’s no-claim A’s duty A’s disability A’s liability
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Hohfeld thought that these eight conceptions, while interdefinable, are not
reducible to anything else or to each other, but a kind of conceptual reduction
is possible. A’s liberty with respect to Z, for example, just is the absence of a
duty on A with respect to Z. Similarly, A’s disability just is the negation of A’s
power, and A’s immunity is the negation of A’s disability. So it appears that,
with the addition of the operation of negation, we can reduce the eight con-
ceptions to four and the four pairs of correlatives to two: right/duty and pow-
er/subjection. Moreover, if we understand duty as duty owed to someone, and
power as normative power relative to someone’s position, it is possible to see
the entire Hohfeldian scheme as built around these two fundamentally irreduc-
ible concepts. Nevertheless, it is true that (giving him some other assumptions
we will consider presently) Hohfeld identified four irreducible legal relations,
for a liberty/no-right relation between A and B is a different relation from a
claim/duty relation between them, even if it can be described as a “no-duty”/
no-claim relation. And the same can be said for the other set of relations. The
relations are not analyzable into smaller components.

Another word about the role of negation in Hohfeld’s scheme is needed.
His notions of privilege, no-right, disability, and duty are defined relative to
a normative background (specifically, some particular legal system). Thus,
while a privilege or liberty is the absence of a duty, the negation must not be
understood as a bare privative. In a Hobbesian “state of nature,” of course,
an individual may enjoy liberty of a sort, since by definition there are no civil
laws or common norms in a state of nature, and hence no laws imposing du-
ties. But Hohfeldian liberties, although they are just the absence of a duty, are
not identical to Hobbesian liberties in a state of nature, because they are liber-
ties (we might say permissions) within a presupposed normative system. The
same is true for immunities, disabilities, and no-rights. This is a consequence
of Hohfeld’s orienting thought that the concept pairs capture legal relations,
relations between persons in a given legal system, and hence are very different
from the absence of all legal relations. At the same time, we must understand
that Hohfeldian liberties are very different from liberty-rights as these are of-
ten understood, namely, as freedoms to engage in certain activities unobstruct-
ed by others—freedoms others have a duty not to interfere with. On Hohfeld’s
analysis, liberty-rights of this kind are a complex combination of a number of
different legal relations (among many different individuals), amongst which are
Hohfeldian liberties. Hohfeldian liberties are not necessarily protected by du-
ties on the part of others, although they may be combined with such duties, in
which case a person would have not only a liberty to engage in some activity
but also a claim on someone else not to interfere with that activity.

It is sometimes said that Hohfeld’s scheme ignores remedies (Finnis 1972,
380), but this is a mistake. Similarly, it is a mistake to say, as some early real-
ists did, that on Hohfeld’s analysis, for A to have a claim against B is for the
state to hold B to a duty against A (Corbin 1920, 230; Llewellyn 1951, 85).
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The truth rather is that, on Hohfeld’s analysis, if someone’s claim or liberty is
protected by a legal remedy of some sort, then that is true by virtue of a dis-
tinct legal relation combined with the claim or liberty. Hohfeld’s analysis is not
committed to the familiar doctrine that there is no right without a remedy, but
it can explain the doctrine. It is the thesis that every legally recognized right
includes in the bundle of legal relations that it comprises a power/subjection
relation on the part of the right-bearer to call on the state to act in a certain
way. It is an open question, of course, whether the doctrine, or slogan, is true
for any given legal system. Hohfeld’s analysis makes clear what has to be true
for the slogan to be true of that legal system. However, it should be mentioned
that the question of the role of remedies in Hohfeld’s analysis does create one
important challenge to his analysis. Since there would often be three essential
parties to a remedy relation, namely A, B, and some legal agency, it may be dif-
ficult to analyze many legal remedies in terms of strictly bi-partite relations.

Reflection on Hohfeld’s treatment of liberty-rights and legal remedies
brings clearly into view the core analytical claim of his work: the rights that
lawyers, judges, jurists, and lay people typically have in view are always com-
plex bundles of many different basic legal relations, viewed from the perspec-
tive of the party presumably benefited by the bundle.!® Familiar rights have
what we might call an “exercise-respect” (E-R) structure, an integrated combi-
nation of a number of different components (Postema 1989c, 112-5). So, with
respect to any alleged right, we can use Hohfeld’s conceptual tool to identify
the components of its E-R structure. But this raises the question of what brings
these components together, what combinatorial principle(s) determine the E-R
structure of the rights recognized in a given legal system or, for that matter, of
the rights we wish to see recognized by law?

Remarkably, Hohfeld is completely silent about the combinatorial princi-
ples. What we know from his analysis is that from the existence of any one of
the legal relations no other relation can be inferred directly. But that is just to
say that Hohfeld isolated the atomic elements of legal relations and that we
now need to identify the principles according to which they are united into
legal molecules and compounds. It does not follow from this that there are no
logical or conceptual relations among components of a given molecular right,
but only that whatever determines their combination it is not the logical struc-
ture of the legal atoms themselves. These combinatorial principles may be of
many different kinds. There may be concerns of justice or other moral values
that call for regular combinations of certain atoms; there may be concerns of
a very general nature tied to fundamental aims or tasks of law that yield com-
binatorial principles, or general principles in particular departments of law or

16 Official “duties” or “responsibilities” can also be analyzed in terms of bundles of
Hohfeldian powers, disabilities, liberties, duties, and perhaps claims, although we would not
think of these as benefits or advantages of officials.



CHAPTER 3 - REALISM AND REACTION 103

of the law of certain legal systems that do so. (“No right without a remedy”
might be one of these principles for example.) Moreover, it is not necessary
that these combinatorial principles focus on securing advantages to individu-
als, even if the primary relata of the component legal relations are individuals.
Any number of collective social or political goals may be served by arranging
the E-R structures of rights in certain ways. The correlativity of the pairs of
fundamental conceptions is a matter of their internal logic; nothing follows one
way or the other about the priority of the related individuals in the justification
of the E-R structure. The important point to recognize here is that, although
Hohfeld’s analysis puts the question of the combinatorial principles clearly in
view, he offered nothing towards answering it. His view favors no approach to
answering it, not even the view that the combinatorial principles must be nor-
mative as opposed to logical or metaphysical.

3.1.3.2. A General Framework for Analysis of Law

We have considered the core of Hohfeld’s analytical structure. It is this struc-
ture that has become established as a major tool of analysis of (legal and moral)
rights throughout the world."” Hohfeld, however, had an even larger vision of
the theoretical scope of his analytic framework. He maintained that he had un-
covered not merely basic constituents of legal rights, but rather fundamental
conceptions of law in general. He thought his framework was comprehensive,
sufficient, and fundamental for analysis of all legal positions—that is, all legal
positions and all legal effects could be adequately expressed in its terms alone
(Halpin 1997, 28-9). Its terms offered a lowest common denominator for ex-
pressing all legal positions (Hohfeld 2001, 30). All legal positions could be ex-
pressed as (combinations of) bi-partite relations among legal persons.

Hohfeld did not explicitly commit himself to the nature of these legal per-
sons in his two essays, but Corbin maintained that he had only natural per-
sons in mind (Hohfeld 1920, 227). This makes some sense, for it is likely that
Hohfeld would have analyzed corporate legal persons into complex relations
among natural persons. Although the related parties were concrete natural per-
sons, the jural relations, in his view, were abstract in a three-fold sense. First,
jural relations are abstracted from physical and mental phenomena (Hohfeld
2001, 5-6). He sharply distinguished jural relations from physical or mental
phenomena. They are normative relations, matters of legal standing, a function

17 See, for example, Kocourek (1928), Ross (1968), Lindahl (1977), Hart (1982, 162-
219), Wellman (1985), Halpin (1997) and Sartor in Volume 5 of this Treatise, chaps. 19 and
22. Hohfeld’s analysis also had a great influence on the development of American law. Its
influence is evident, for example, in academic codifications of major departments of American
law (Restatement of Contracts, Restatement of Property, the Uniform Commercial Code, and
Uniform Sales Act).
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of the legal norms in force in a legal system, not physical properties or rela-
tions, or probabilities regarding them (ibid., 5-9). Second, jural relations are
not positions as implied, characterized, or constituted by any particular legal
instrument (statute, code chapter, constitutional provision, precedent, or the
like), but rather resultant effects of all such instruments or sources (Halpin
1997, 31). Third, jural relations are abstracted from any concrete individual in-
terests. They may be related to, designed to serve, or designed to protect such
interests, but they are logically distinct from them.

Thus, Hohfeld held that legal reality is a complex of fundamentally ab-
stract, normative facts about relations among individual natural persons.
Moreover, he maintained that viewing law in this way provides the key to ana-
lyzing, arranging, and explicating all of law. With this analytic tool, he conclud-
ed, we can uncover the “fundamental unity and harmony in the law” (Hohfeld
2001, 31). Hohfeld saw himself working on a project similar to that of Holmes,
Langdell and many others at the turn of the century, namely, systematic, ra-
tional ordering of legal material according to certain fundamental principles or
concepts in terms of which all other legal positions can be analyzed and legal
norms expressed. His was a project in what Holmes called (philosophical or
analytic) jurisprudence (Holmes 1995, vol. 1: 212-21, 326-35 and 3: 403; see
above chap. 2, sec. 2.5.1), but whereas Holmes thought the concept of duty
could do the job, and others thought the concept of rights would suffice, Ho-
hfeld argued that his more complex, but also logically refined analytical frame-
work, would provide the necessary basis for a comprehensive rational recon-
struction of any given system of law.

This is an extraordinarily bold claim. It is remarkable in two respects. First,
it was entirely undefended. It is a strong philosophical thesis for which no
philosophical argument was ever given. Linguistic analysis of talk of rights is
not up to this task and in any case his analysis was based on assumptions that
were themselves undefended, even if very fruitful. Is Hohfeld’s ontology of
law (atomized relations among natural persons) adequate? Is the correlativity
assumption plausible—that is, are all legal positions relational? Are there no
“absolute” (non-relational) duties? Could there be? Are all legal relations bi-
partite? What combinatorial principles account for familiar legal compounds?
These and hosts of other questions which Hohfeld never considered easily sug-
gest themselves. As it stands, his framework is analytically brilliant, but philo-
sophically shallow (or rather, in view of the fact Hohfeld died before he could
work out his views, we should say incomplete).

3.1.3.3. Reception of Hohfeld’s Analytic Jurisprudence

The second remarkable feature of Hohfeld’s account is that, despite its very
obvious similarities to formalist projects at the turn of the century, its relent-
lessly logical-analytical method, and its commitment to fundamental legal re-
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lations as abstract, normative entities, it was embraced by realists for a long
time'® as a major contribution to the effort to break the shackles of formalist
thinking on judicial reasoning and legal thought. How could that have been?

The simple answer is that realists appropriated Hohfeld’s analytic frame-
work, ignoring its obvious formalist elements and in many cases ignoring cru-
cial components of that framework. In its early gestation period in the 1920s
and early 1930s, most realists were greatly concerned to promote progressive
legal reform and to support efforts at protecting workers and communities
from the predatory practices of capitalist enterprises. They saw formalist ap-
proaches to law and legal thinking as major obstacles to such reform. Anything
that might aid their criticism of formalism was embraced and put to use. With
Hohfeld’s analytical tools they attacked the idea of absolute, natural property
rights. Rights, they argued, were merely legal constructions, bundles of rela-
tions bearing no logical relationships to each other, easily prised apart, and
thrown together for merely political or policy reasons. From the fact that a fac-
tory owner had a liberty, nothing followed about duties of others to respect
that liberty, they argued, and since rights and duties were nothing more than
logical correlatives, it followed that rights do not deserve any privileged po-
sition in legal analysis or argument. Moreover, the claims of formalist judges
that certain components of property rights fit together into tight conceptual
packages were shown to be entirely unfounded, they thought. Arguments that
pretended to be logically deductive and closed to considerations of justice or
policy where shown, they thought, to be full of gaps which could only be filled
by appeals to policy. Hohfeld’s analysis of the language of rights in the realists’
hands became a potent weapon of progressive criticism.!

But this use of Hohfeld’s tools was hardly warranted by his presentation of
them. (Hohfeld may have had progressive sympathies, but his analysis was en-
tirely neutral with respect to ideological matters.) The assertions about rights
that allegedly figured in the formalists’ arguments and the realists’ criticism
of those arguments concerned rights-compounds, certain E-R structures that
were alleged to be embedded in and protected by existing law. Nothing in Ho-
hfeld’s analysis provided reason to think that rights are not natural (or non-
institutional or moral); that is a matter of their justification, not the logic of
their atomic components. He, along with positivists since Bentham, may have
assumed they are only artificial constructs, but his analysis did not show this.
That analysis can be used to articulate the structure of natural rights as well as
legal rights. Legal rights may be socially constructed rather than natural, but

18 Hull reports that Karl Llewellyn, the most ardent early promoter of Hohfeld’s work,
admitted in 1955 that, if Hohfeld had lived another twenty years, “he and T would have been at
war” (Hull 1997, 107).

1 For the realists’ reception of Hohfeld’s analysis see Horwitz (1997, 151-6) and Simmonds
(2001, xii, xviii—xx).
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this is in virtue of their arising within an institutionalized normative system, not
in virtue of the conceptual properties Hohfeld’s analysis exposed. Likewise, al-
though Hohfeld’s tools enable us to analyze complex rights-compounds, like
property rights, into their atomic components, nothing follows from that about
what binds them together. Hohfeld was silent about combinatorial principles,
but from silence it is not possible to infer that there are no such principles
or that they are drawn from entirely extra-legal (merely political) considera-
tions of policy. Similarly, from the fact that the atomic components do not by
themselves generate logical connections among them, it does not follow that
they are not and cannot be connected in some other way, by virtue, say, of
some features of law in general or structures and principles of certain depart-
ments of law, or other considerations. Hohfeld’s analytical tools cannot even
show that there are logical gaps in arguments that infer one component of a
right from the existence of some other component. It only shows that if there
is some such connection it must be in virtue of the E-R structure of the rights-
compound in question and the combinatorial principle that generated it.

It appears, then, that Hohfeld’s analysis put on the theoretical agenda
questions which may have been obscured by the legal or political rhetoric in
the early decades of the new century. But Hohfeld did not begin to answer
them, neither was there anything in his analysis (as opposed to his own po-
litical convictions) that favored one kind of answer over another. The fact that
this analysis was not only used by progressive realists but taken by them to be
truly liberating says far more about the realists than about Hohfeld’s analyti-
cal scheme. Hohfeld’s scheme was brilliantly conceived and executed, but all
of its elements were available to lawyers and legal scholars in other parts of
the common-law world (in Salmond’s work and elsewhere) and they did not
generate or support the kind of criticism of existing law or efforts towards pro-
gressive legal reform that characterized the work of the early realists in Amer-
ica. Analytic jurisprudence was alive and well both in England and America
in the opening decades of the twentieth century, but its impact on law, on the
practice of law, and on legal scholarship was dramatically different in the two
domains. The difference between them lay not in the instruments of legal anal-
ysis, but rather in the political climate of the respective legal professions and
legal academic communities at the time.

3.2. Realism: Skepticisms and Remedies

Taking their cues from Pound and Holmes, realists argued for a radical reo-
rientation of the study and teaching of law. The point of orientation, they in-
sisted, was the practical interest and needs of practicing lawyers advising their
clients. This, they argued, directed the attention of legal scholars away from
law on the books to law in action, from the dictates of sovereign legislatures
to the decisions of courts, and from what courts say to what they do. It also
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forced a new conception of the science of law—its aims, methods, and primary
data. Early realists were not shy about expressing their contempt for doctri-
nally oriented study and teaching of law and took pleasure in trashing their
formalist opponents. This led inevitably to rhetorical (and sometimes substan-
tive) excesses. Soon the realists were widely believed to be committed to vari-
ous forms of radical skepticism about the rationality and rule-guided nature
of judicial decision making, advocating, as one recent critic put it, “a mordant
suspicion of all so-called legal ‘rules’,” thereby distorting and radicalizing Hol-
mes’s jurisprudence (Kaplan 1983, 11). It is not easy to separate the serious
hypotheses from the strategic hype, the real commitments from the rhetorical
excesses of the realists and their critics, but it is important to do so, for despite
the extremism of some of the realists, they raised issues of general importance
for legal philosophy. Without denying that it is possible to find more extreme
versions of their views in the literature, I will try to identify those themes and
arguments that remain of interest to legal theory.

3.2.1. Rules: Paper and Proper

We can begin with Karl Llewellyn’s classic statement of the realist program in
his essay “A Realistic Jurisprudence—the Next Step” (Llewellyn 1930). This
paper is often thought to have sparked the radical “rule skepticism” that dom-
inated realist thinking well into mid-century, but this reading ignores the con-
text and target of its criticisms. Llewellyn’s criticism rested on a distinction be-
tween prescriptive and descriptive rules. Since the distinction he had in mind,
and his use of it, is easily misunderstood, we must proceed carefully.
“Descriptive rules,” according to Llewellyn, are rules of conduct, that is,
observable regularities of behavior. We might say that they describe that which
people do “as a rule,” but no normative significance is attached to this fact.
(It is not part of the descriptive rule to suggest that people ought to act in this
way.) These rules can sometimes serve as bases for predictions of similar be-
havior in future. Sometimes Llewellyn called them “real rules” (without in-
tending any prejudice against prescriptive rules), but he preferred to call them
“practices” rather than “rules” (Llewellyn 1930, 439 n. 9, 448). In contrast,
“prescriptive rules,” or proper rules, are rules for conduct. They are not to be
equated with either predictions or commands, but rather are norms prescrib-
ing conduct (or legal consequences) in certain specified circumstances. They
may be articulated normative propositions, but often they are just implicit in
behavior (Twining 1985a, 488-9). Prescriptive rules perform several important
tasks in law. They guide, control, or limit the behavior of citizens and officials,
and they play a role in justifying official decisions and supporting judgments
of advocates. They can also aid in describing and predicting the practices of
courts and other agencies (Twining 1985a, 492-3). They can perform the latter
task because, in Llewellyn’s view, prescriptive rules—at least articulated ones—



108 TREATISE, 11 - 20TH CENTURY: THE COMMON LAW WORLD

always include both a prescriptive and a descriptive part: they prescribe a cer-
tain form of conduct, but also tacitly (and necessarily, he thought) assert that
behavior of the relevant norm-agents actually conforms to it (Llewellyn 1930,
450). This is a surprising claim, and it is unclear what led Llewellyn to think it
was true. He may have meant nothing more than that, when prescriptive rules
are officially articulated, at least those who utter them like to think that the
rules are regularly followed.

Whatever led him to it, this view underwrites the further distinction, impor-
tant for his realist analysis of law, between “working rules” and “paper rules.”
The latter—for example, formulated rules found in law books or headnotes of
reported cases—implicitly claz that behavior conforms to their prescriptions,
but this claim is frequently false. “Working rules,” in contrast, are prescriptive
rules to which there corresponds a true descriptive rule—the rule is actually
in force or practiced (Llewellyn 1930, 439 n. 9). The aim of Llewellyn’s clas-
sic 1930 paper was to argue that we must not take “paper rules”—accepted
doctrinal formulations of legal norms—at face value. Realists adopt a skepti-
cal posture, he argued, not with regard to rules in general, but with regard to
paper rules. They seek not to eliminate (prescriptive) rules from legal think-
ing and reasoning, but rather to counsel a more careful and realistic look at
the rules that find their way into our thinking. The realist “seeks to determine
how far the paper rule is real, how far merely paper” (ibid., 450). We are in-
clined to assume that the norms are actually in force, but he demanded “Don’t
assume, check it out!” (ibid., 440, 443—4). And when we check it out, he ar-
gued, we find the formalist is mistaken to think “that traditional prescriptive
rule-formulations are the heavily operative factor in producing court decisions”
(Llewellyn 1931, 1237, first emphasis added). This is a form of “rule-skepti-
cism,” but a relatively modest one.

It is tempting to think that what Llewellyn had vaguely in mind was the
distinction between valid law and effective law. Hart and others later argued
that, although it is possible for a particular law to be valid and binding even if
not generally followed, effectiveness is a necessary condition of the existence
of the legal system as a whole (see below, chap. 7, sec. 7.1.3). However, this is
not what Llewellyn had in mind. His point is not about the conditions of exist-
ence of rules, but about conditions determining their content or meaning. It is
not just that paper rules might be mistaken for actual working rules, but that
viewed merely as paper rules, without attention to their use and application in
ordinary circumstances of daily life, the meaning and content of legal rules can
never be adequately understood. Llewellyn here advocated a modest contextu-
alism addressed to the issue of the interpretation of prescriptive legal rules.

Llewellyn’s contextualism had three dimensions. First, following Pound,
Llewellyn insisted that legal norms can only be understood in terms of their
purposes: rules of law, he argued, “are measures [...] to be judged against their
purposes” (Twining 19852, 490). To determine the prescriptive content of any
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paper rule we must put it in the context of its purposes; we must seek to make
some intelligible sense of it as a prescription for action and this requires at a
minimum that we grasp the aim or principle it was meant to serve. Second,
Llewellyn argued that we cannot grasp the meaning of a legal norm until we
set it in the context of its ordinary application. The “practice” of courts and
especially citizens, in his view, does not merely confirm or falsify the descrip-
tive part of a prescriptive rule, but it also decisively shapes the content of that
rule. Practice affects the meaning and not just the existence of rules. Thus,
the proper focus of legal inquiry, he insisted, should be the area of contact be-
tween judicial behavior and the behavior of citizens, for only there can talk of
rules, rights, and interests take on concrete content (Llewellyn 1930, 442-3).
Finally, elsewhere (especially in The Common Law Tradition) Llewellyn called
attention to the problem of the characterization of facts to which rules are sup-
posed to apply. “The problem of guidance by rules,” he maintained, “is the
problem of guiding, by rules of law, the classification of emergent raw states of
fact” (Twining 1985a, 490). As we shall see, this problem will seem nearly in-
surmountable to Jerome Frank and drive him to a strong form of “fact-skepti-
cism.” For Llewellyn this problem was not unsolvable, but it was difficult and
must not be ignored by legal theorists.

Llewellyn’s distinction between paper rules and working rules became a sta-
ple of realist analysis, although other terms were used to mark the distinction.
For example, Herman Oliphant decried the dominant tendency in scholarly
and judicial thinking to pay attention only to what the courts say and ignore
what they decide, and so fail to see how the decisions diverge from favored
general principles. Generalized abstractions were endowed with a reality of
their own. “Absolutes and universals [...] replace mere generalizations. Broad
principles [...] spring from few cases [...] This search becomes partly one for
mere word patterns” (Oliphant 1928, 75). The results for legal education, he
argued in his typically colorful way, was that “most of our students [...] remain
intellectual infants with toothless gums too soft except for munching elastic
generalities with sophomoric serenity” (Oliphant 1928, 76). That is, they are
unable to approach real-life legal problems with the skills of perception, judg-
ment, and careful attention to implications for future cases that are taught by
the traditional practice of precedent. Oliphant’s target, like Llewellyn’s, was
not judicial use of rules or norms, but a certain style of judicial thinking, judi-
cial opinion writing, and legal scholarship that focused on “supergeneralized
and outworn abstractions” without attention to the contexts from which rules
and principles get their vitality. (Recall Pollock’s and Holmes’s view of general
principles, chap. 2, sec. 2.2.2,2.3.1.)

It would be misleading to leave the matter here, however, for the realists
marshaled a set of arguments to bring home in a powerful fashion the theo-
retical, as well as descriptive, inadequacies of formalism and the correspond-
ing importance of contextualism. To appreciate the impact that realism had on
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subsequent legal theory in the United States, and to assess its contributions to
the philosophical understanding of law, let us consider the most important of
their allegedly rule-skeptical and fact-skeptical arguments.

3.2.2. Rules and Reasoning in Judicial Decision Making

Realists argued that if we just take a good look at law, if we “see it fresh” as
Llewellyn (1960, 510) urged, it will be obvious that the guidance offered by
rules and norms cannot alone adequately explain the decision a judge makes.?’
To support this conclusion, they offered a number of arguments. Some of them
relied on relatively superficial observations of judicial behavior; others pene-
trated more deeply into the structure of practical reasoning.

3.2.2.1. Conflicting Rules

The first argument begins with the simple observation that in many cases judg-
es find that several, conflicting rules press for consideration, and thus, judicial
choice as well as rules must figure in the explanation of a judge’s decision (Kro-
nman 1993, 189-90). As William O. Douglas, who later became a Justice of
the U.S. Supreme Court, put it, “there are usually plenty of precedents to go
around; and with the accumulation of decisions, it is no great problem for the
lawyer to find legal authority for most propositions” (Douglas 1963, 19; Rum-
ble 1968, 55-6). In modest form, this argument merely points out the obvious,
namely, that the law in play in the courtroom is not reducible to a small set of
general and internally consistent rules, but rather that often the judge is faced
with conflicting legal authorities. Following Douglas’s lead, flamboyant real-
ists asserted, further, that the legal materials are so various and conflicting that
almost any proposition can be legally supported. For example, Leon Green
maintained that “out of the numerous competing theories, doctrines, formulas,
and rules at hand in every case [...] [the judge] can always find those that ful-
ly justify the policies which to him seem dominant” (quoted in Rumble 1968,
56). A modest objector might accept that almost any legal proposition might
be able to find somze, at least minimal, support in the legal materials, if they are
not analyzed carefully and thoughtfully, but refuse to accept that any proposi-
tion could find persuasive, let alone legally sufficient, support therein (to “fully
justify” it). The more radical conclusion, it would seem, cannot rest on obser-
vation alone, but must be defended with detailed substantive legal argument.
Realists should have been the first to acknowledge that not every invocation of

20 The realists never acknowledged the ambiguity of talk of “explanation” between causal
and rational determination. They rarely made clear whether they had in mind the role rules play
in the actual motivations (or other causes) of a judge’s decision as opposed to the rational support
the rules give to the decision.
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rule or doctrine, even if given canonical syllogistic form, counts as an adequate
argument in justification of a legal conclusion. Realists often embraced the ex-
treme claim, but for their purposes they did not have to do so. It was enough
for them to show that the legal materials on which a judge must rely are far
more varied and less obviously consistent, and so requiring far more invest-
ment of the judge’s own resources, than their formalist opponent would allow.

This problem of too much law, as it were, might not be very serious if judg-
es had relatively precise interpretive metarules to guide their attempts to re-
solve conflicts among first-order rules. However, Llewellyn and others argued,
the interpretative metarules themselves conflict, urging either narrow or broad
interpretations of the rule or precedent as the judge chooses. The doctrine of
precedent, Llewellyn argued, is “not one doctrine, nor one line of doctrine,
but two, and two which, applied at the same time to the same precedent, are
contradictory of each other” (Llewellyn 1951, 66-8). Rules alone, then, can-
not fully explain judicial decision making. Jerome Frank even went so far as to
conclude that the conflicting rules or precedents were “not authoritative” be-
cause the judge was forced to choose between the rules, and for that reason ne-
ther rule could be said authoritatively to determine the judge’s decision (Frank
1963, 287). Frank was inclined to attribute to his formalist opponents a notion
of a rule’s authority that recalls John Chipman Gray’s arguments (this chapter,
section 3.1.2.1). This notion will play an even larger role in other realist argu-
ments framed by Frank.

3.2.2.2. Finding the Ratio Decidend: and the Problem of Generalization

In common-law domains, the problem of finding the law can be difficult even
when the judge does not face multiple, conflicting authorities. A major prob-
lem arises from the fact that, being bound by stare decisis, a judge must follow
the rule of the precedent case, the ratio decidendi, but finding the ratio is com-
plicated by the classic logical problem of generalization. Put simply, on the one
hand, the decision in the prior case, if limited to its particular facts, cannot be
followed, because those facts are logically particular. So, if the precedent deci-
sion is to be followed, it must be regarded as establishing and exemplifying
some relatively general normative proposition. But, logically speaking, there
are indefinitely many generalizations and levels of generalization from the par-
ticular facts of the prior case, and logic alone cannot determine for the judge
which generalization is the correct one to use in the present case. Felix Cohen
offered a typical version of the argument.

Elementary logic teaches us that every legal decision and every finite set of decisions can be sub-
sumed under an infinite number of different general rules, just as an infinite number of different
curves may be traced through any point or finite collection of points. Every decision is a choice
between different rules which logically fit all past decisions but logically dictate conflicting re-
sults in the instant case. Logic provides the springboard, but it does not guarantee the success of
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any particular dive[...]. No one of these rules has any logical priority; courts and lawyers choose
among competing propositions on extra-logical grounds. (Cohen 1933, 35)

Since logic cannot settle the question of what level (or direction) of generaliza-
tion is correct, the judge must depend on extralogical grounds. Since no other
legal rule is likely to give any more than limited guidance on this matter, real-
ists conclude that, again, rules are unable alone to determine what the rule of
the prior case is. (Here, clearly, it is ratzonal determination that is at issue.) Oli-
phant made the same point in more colorful language.

There stretches up and away from every single case in the books, not one possible gradation of
widening generalizations, but many. Multitudes of radii shoot out from it, each pair enclosing one
of an indefinite number of these gradations of broader and broader generalizations [...]. A stu-
dent is told to seek the ‘doctrine’ or ‘principle’ of a case, but which of its welter of stairs shall he
ascend and how high up shall he go? Is there some one step on some one stair which is zhe deci-
sion of the case within the meaning of the mandate stare decisis? (Oliphant 1928, 73)

Faced with this indeterminacy, the judge cannot “escape the fact that he can
and must choose. To realize how wide the possibilities and significant the con-
sequences of that choice are is elementary to an understanding of stare decisis”
(ibid.). Critics of the realists typically see this as an argument for the conclu-
sion that the “choice” of the ratio decidend; is subject to no rational constraints
(Rumble 1968, 62-3; Golding 1986, 456). If this was the intended conclusion,
the argument is an obvious failure, for from the fact that logic alone does not
constrain the intelligent identification of an appropriate or the correct level of
generalization, it does not follow that #othing having anything to do with rea-
son does. However, Oliphant did not intend to draw this radical conclusion
from his argument. He used the argument to pose a problem to which, in his
view, the traditional practice of stare decisis was a solution. The question this
argument raises, Oliphant argued, “is real and insistent [...] [and] should be
asked explicitly and faced squarely” (Oliphant 1928, 75), but it is not a ques-
tion to which there have been no plausible and practicable answers. Over the
long history of the common law, courts solved the problem through a “meth-
od” embedded in long practice, “by an intuition born of their [the courts’]
experience” (Oliphant 1928, 73). These “fabrics which Anglo-Saxon oppor-
tunism has woven” imposed a rigorous discipline of thought and judgment
on common-law courts of the past (Oliphant 1928, 76). The problem, he ar-
gued, was that this long-standing practice, handed down through generations
of practically engaged, experienced lawyers and judges, has been undermined
by developments in the modern world, both within the legal community and
in the political society at large. He argued not for the radical indeterminacy of
law, nor for its merely causal determinacy,? but for the need for an alternative

2 Some commentators (e.g., Rumble 1968, 63) suggest that Oliphant was committed to a
rather simple-minded behaviorism by his claim that courts “solve” the problem of generalization
by simply “respond[ing] to the stimulus of the facts in the concrete cases before them rather than
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solution that can hope to do the work that the traditions of common-law prac-
tice were able to do in a simpler political society. We will consider presently
the shape this alternative must take in Oliphant’s view.

3.2.2.3. The Problem of Determination: Authority and the Judgment Gap

The problem of generalization has its roots in an important logzcal point: par-
ticular decisions are logically particular and hence entail no generalization; yet,
legal decisions are thought to have normative significance beyond their logical-
ly particular boundaries. They establish a rule, or at least an example for future
cases. One might think that this problem is limited to common-law domains
that treat judicial decisions as precedents and conclude that it does not threat-
en authoritative general rules that are explicitly legislated and neither contest-
ed nor in conflict with other equally authoritative legal norms. At least here,
the defender of formalist jurisprudence might hope to stand on solid ground.
However, several realists argued that this too is sinking sand.

Holmes famously said, “General propositions do not decide concrete cases”
(Holmes 1905, 76). We saw that, from Holmes’s pen, this is the relatively innocent
and altogether unremarkable common-law thought that sensitivity to context and
experience-shaped judgment are essential to judicial decision making. Although
he charged that legal theorists who ignored this otherwise homely common-law
thought commit “the fallacy of logical form,” he did not think it committed him
to skepticism about the possibility of judicial reasoning. However, Jerome Frank
took this thought in a different and much more radical direction.

Frank’s argument (1963, 134-8, 296-7) is similar in some respects to an
argument Bentham developed over a century and a half earlier to undermine
Blackstone’s common-law jurisprudence (Bentham 1970, 153-4; Postema
1989a, 286-9). Frank proceeded from two key premises: (1) necessarily, rules
are general propositions that purport to guide action; and (2) necessarily, prop-
ositions of law are authoritative and final. To these he added an observation
(which Bentham would have rejected): (3) only decisions of the court are au-
thoritative and final. From these premises he concluded: (4) no rules (or any
other general proposition), but only particular decisions of the court, are law.?
That is to say, the law, strictly speaking, just is the particular decisions of the
court and nothing more (Frank 1963, 50).

to the stimulus of over-general and outworn abstractions in opinions and treatises” (Oliphant
1928, 75). However, his view was more complex. The vocabulary of his extended description of
common-law practice, now largely obsolete, is not limited to behavioristic terms. He treated the
practice as self-conscious, intelligent, and reasoned, if not formally rational.

22 Note that in the place of (1) Bentham had asserted: necessarily, legal propositions are general
guides to action. From this he concluded that the common-law theory was incoherent, in that it
claimed that only judicial decisions were authoritative and yet that such decisions gave guidance as
general propositions of law. Bentham would have regarded Frank’s conclusion as incoherent.
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To understand this argument it will be necessary to unpack its three
premises. First, however, it is important to notice that Frank’s conclusion is
not that rules do not exist, nor even that rules play no significant role in ju-
dicial decision making (Frank 1963, 141-2, 290), but rather that there are no
authoritative legal rules. This argument was first of all directed against Gray’s
proto-realist definition of law (see above 3.1.2.1); indeed, it turns Gray’s own
argument against its conclusion. But Frank thought that the argument equally
undermined the formalist thesis that law consists of a small set of very gen-
eral principles that are canonically formulated and systematically ordered by
“scientific” reason. (He used this argument against John Dickinson (1931),
who advanced a modest defense of what Frank took to be a formalist thesis
(Frank 1963, 286-9).) However, it appears that, if the argument is sound, it
equally undermines efforts of fellow realists, and perhaps Frank himself, to
identify law with predictions regarding the behavior of courts. For any general
proposition that might be thought to guide action lacks the requisite authority.
This applies not only to prescriptive propositions that purport to guide action
directly, but also to predictions. Frank indirectly admitted as much. “Anyone
can make a legal rule,” he wrote. “That is, anyone can study the precedents
and, as a result, can venture predictions of the legal consequences of particu-
lar conduct, and can put these predictions into the form of generalizations”
(Frank 1963, 297). But he thought the validity of any such rule lies in its trust-
worthiness or accuracy, and “does not depend on who created it” (Frank 1963,
297-8). Such predictions are not themselves law but are merely “about law”
(Frank 1963, 297); they, like other rules and opinions in textbooks, are, in
Gray’s terms, “sources of law” (Frank 1963, 137). As such, they may znfluence
judicial decisions, but they do not do so as authoritative law. Let us look first
at Frank’s notion of authority and then return to the first premise and its role
in the argument.

Frank’s notion of law’s authority, taken uncritically from Gray, is complex
and decidedly positivist in character. First, law’s authority is content-independ-
ent, as philosophers would later put it (see chap. 7, sec. 7.3.2.2), that is, the
authority of a legal proposition depends not on the truth, accuracy, or reasona-
bleness of its content, but rather on someone’s laying it down. This is evident
from the contrast implicit in Frank’s refusal to recognize the authority of pre-
dictions (Frank 1963, 297). Second, on this view, authoritative propositions
are final; that is, they settle matters that are previously unsettled, and thus put
them beyond any further (legitimate) question or challenge.”? Third, authori-
tative propositions conclusively bind the agents to whom they are addressed.

2 This is the moral of his discussion of the hypothetical case of the Blue & Gray Taxi Co.
vs. Purple Taxi Co. (Frank 1963, 46-51). Of course, the thesis was also central to J. C. Gray’s
argument. Like Gray, Frank quotes Bishop Hoadly’s maxim that legal authority rests ultimately in
the hands of the one who gives final interpretation to the words of law (Frank 1963, 132).
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They “authoritatively compel” decisions or actions and hence leave no further
room for the agent’s judgment or choice.?

With this elaboration of Frank’s notion of law’s authority we can fill out the
rest of his argument. It began with the innocuous premise that rules are by na-
ture general guides for action, but, quoting (without understanding) Holmes,?
Frank concluded that rules are not capable of guiding action, because “rules
are merely words and those words can get into action only through decisions”
(Frank 1963, 135). Frank’s point may have been the banal thought that words
need to be acted on, but he may have had something deeper and more general
in mind. We might put the argument for his lemma as follows. Rules guide
action just insofar as the agents to whom they are addressed are able to grasp
them and apply them to the logically particular circumstances in which they
find themselves. Since the rule is always and necessarily general (that is, uni-
versal) in nature, the rule alone can never direct any action, for action is always
particular and concrete. Hence, an exercise of judgment is required to bring
the general rule to bear on the particular circumstances of any concrete action.
One, perhaps misleading, way of putting this is to say that rules give determi-
nate guidance only with the help of something other than the rule, namely, the
exercise of a kind of practical judgment.

Note two features of the argument at this point. First, it is entirely general.
It applies to all rules—indeed, Kant (1929, 177-79) held that it applies to all
thinking that involves concepts—not merely to rules of law or to explicitly for-
mulated norms. As legal philosophers since St. Thomas (and probably long be-
fore) have understood, guidance by rules presupposes that those to whom the
rules are addressed are rational, self-directing agents—beings who are capable
of grasping a general rule as a guide for their actions and of understanding
how to leap the logical gap from its general terms to its application in par-
ticular cases. Legal philosophers have long regarded this feature—providing
guidance to rational, self-directing agents—as a defining feature of law, mark-
ing its distinctive mode of social control (see below chap. 4, secs. 4.2 and 4.3,
for Fuller’s use of this idea). What sets Frank off from this very large group
is the fact that he used the same feature to conclude that only particular deci-
sizons of courts can be law. Second, the argument turns on a logical point, not
an epistemological or causal one. The alleged gap between rules and their de-
terminate applications remains even if it is obvious to the agent, or to anyone

2 Frank never makes clear whether this “compulsion” is thought to be rational or causal (or
both), but it is clear that, in Frank’s view, for a proposition to have authority it must determine
the judgment or action fully, leaving nothing to additional elements (whatever they may be
thought to be).

¥ Frank (1963, 134) quotes the slogan from Lochner mentioned on page 113 above and the
following from Holmes’s essay, “Law in Science and Science in Law”: “A generalization is empty
so far as it is general. Its value depends on the number of particulars which it calls up to the
speaker and the hearer” (Holmes 1995, vol. 3: 419).
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who considers it, what the right application is, and even if it is always the case
that all agents considering it would apply the rule in the same way. That is to
say, Frank’s argument does not depend in any way on any (epistemological or
causal) indeterminacy of the rules. It is a logically necessary feature of a// rules,
however determinate, that there is this alleged gap between rule and action.
But if this is true for all rules, everywhere, and just in virtue of their necessary
generality, and does not depend on any controversy or perceived indetermi-
nacy, then we must ask why Frank would think that this raises any problems
for treating rules as candidates for proper legal propositions?

Frank’s answer lies in the second premise of his argument: the requirement of
authority for legal propositions. And, according to Frank, only court decisions
actually enjoy the requisite authority. Rules “can get into action only through
decisions; it is for the courts in deciding any case to say what the rules mean.
[...] The fact that courts render these decisions makes them law” (Frank 1963,
135, 134). Court decisions alone are authoritative because they alone are final
and binding solely in virtue of the fact of their having been made. Consider the
agents to whom the rules are addressed. They do not have any such authority,
for their applications of the rules to the particular circumstances are subject
to reversal by the courts. If those agents come to a wrong result, the court can
reverse them. This is not the case for the courts, at least the highest courts in the
jurisdiction: “If the judges in any case come to a ‘wrong’ result and give forth a
decision which is discordant with their own or anyone else’s rules, their decision
is none the less law” (Frank 1963, 134). Decisions of the courts, and their deci-
sions alone, are final. This is even true of the “rules” laid down by some previous
court, since if any subsequent court decides in a way that appears inconsistent
with this alleged rule, “their decision is none the less law.” No rule requiring
courts to follow past decisions, or other rules, or anything can change this, since
even with respect to that rule, what is final and binding is not the rule, but the
decision of the court, whether or not it is consistent with it. Therefore, decisions
of the court and they alone may properly be regarded as propositions of law.

This is Frank’s argument. Clearly it rests heavily on a strongly positivist no-
tion of law’s authority, and he seems to be entirely focused on the brute fact of
the court’s putting an end to the dispute. He appealed, almost ritualistically, to
Holmes’s “bad man” to support his case that the proper focus is court deci-
sions, not rules.

Your bad man doesn’t care what the rules may be if the decisions are in his favor. He is not
concerned with any mysterious entity such as the Law of Massachusetts which consists of the
rules usually applied by the courts; he regards only what a very definite court decides in the very
definite case in which he is involved; what is the “usual rule” is a matter of indifference to him.

(Frank 1963, 135)

But this argument is problematic for two related reasons. First, if we take quite
seriously the “bad man” that Frank invoked, it is clear that he would care far
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less about the finality of the court’s decision than Frank thought. After all, it is
far too late in the day for the bad man to care about the court’s particular deci-
sion in his case, for he will have had to make his business or personal arrange-
ments long before that court acts. For him to wait for the authoritative and
hence legally final determination of the issues affecting those arrangements is
very likely to be far too costly. He needs to know what the court is /zkely to
decide, and that is a matter about which, Frank recognized, there can be no
authoritative determination. For the bad man, court decisions come too late.
Moreover, the court decision settles only the legal matter; there still remains
the emzpirical matter of just how likely it is that the court decision, final though
it is, will be visited upon the “bad man.” Would he not say about court deci-
sions what he said about the law of Massachusetts, “I care little about whether
it is final; T care whether it will actually be executed!”

Second, not only does the court’s decision come too late, it also comes in
the wrong form. Finality is a normative, not an empirical, matter. It is surely
false that when courts decide an issue that issue is settled, at least for the par-
ties involved, as a matter of empirical fact. Not only must we consider whether
the parties will accept and act on the court’s decision, but also it is possible
that agencies charged with executing the court’s orders will not comply with
them; indeed, once we begin thinking about it, it is clear that any number of
events and actions can stand in the way of the actual execution of a court’s
orders. Frank might respond that, regardless of these matters, it still is the case
that in the eyes of the law, the court’s decision lends finality to the matter in
dispute. Then and only then is it final, res judicata. Thus, courts settle disputes
as Frank thought of settling, not in the way the thug settles whether the mob
boss is paid “protection” money, but by settling how, according to law, mat-
ters in future shall (that is, will according to law) be regarded. However, this
is an entirely normative matter, and it necessarily concerns general matters; it
concerns the way the parties, other citizens, and officials of all sorts are bound
in future cases to regard the matter litigated. On the other hand, if we focus on
normative matters, then it is not clear how the bad man’s concerns are relevant
and we need to rethink Frank’s claims concerning authority and finality.

Perhaps Frank could abandon his appeal to finality and focus rather on de-
terminacy, arguing that it is really determinacy and not finality that is most im-
portant for law’s guidance. However, this will not improve the cogency of his ar-
gument. As far as guidance of behavior is concerned, the court’s decision comes
too late in the game. The court decides matters ex post not ex ante, but guidance
is always sought ex ante: we need to know how to act in future, not how we are
treated now for the way we acted in the past. While it is true that there is always
a logical gap between rule and application, courts are not in a position (that is,
they are not authorized and only in very rare cases able) to give determinate
guidance ex ante so as to fill this gap. Thus, it is finality, not determinacy of
guidance, that courts are specially authorized to confer on legal propositions.
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But this, of course, is just to say that it is a feature of familiar legal systems
(and arguably necessarily true of all legal systems) that court decisions are ac-
corded this legal power to make authoritative, final decisions, a power that can
only be understood in terms of norms granting such powers to the courts. How-
ever, this admission is devastating for Frank’s argument, for the very thing it
denies—the existence of general legal norms—is a presupposition of the argu-
ment. Authority-granting, court-authorizing norms must be explained, and they
cannot be explained with the resources Frank allowed himself to work with.

These are familiar problems with Frank’s argument. More serious for un-
derstanding Frank’s realist program is the fact that it is not very clear how the
three components of Frank’s notion of authority (content-independence, finali-
ty and bindingness) were supposed to be related. All three seem to be essential
to what we might call full-fledged Frankian authority, but are they internally
linked? Or is it possible to have one without another? This is especially impor-
tant because it is tempting to extract from Frank’s larger and very problematic
argument the crucial bit regarding the logical gap between the rule and its ap-
plication. However, that narrower argument by itself does not get the realist
very far. It merely says that rules (logically) must be combined with a faculty
of judgment if they are to guide the action of intelligent beings. But Frank and
other realists wanted to say more; they wanted to conclude that rules are not
able to determine particular judgments or decisions, suggesting not only that
there is this logical gap, but that the existence of this gap threatens any claim
one can make to the rule’s genuinely binding the decision of judges. Is this idea
of bindingness essentially tied to the special and strong legal sense of authority
Frank relied on? Or is it separable from it?

This question is important because, although other realists did not seem to
embrace Frank’s notion of authority, they did recognize the problem of judg-
ment, in one form or another. Indeed, the task of characterizing and control-
ling this element of judgment attracted the greatest effort of the realists and
drove them into three very different camps committed to three very different
programs. We can get a better sense of the nature of this task, and the problem
of judgment as they conceived of it, if we look briefly at two further lines of
argument realists often deployed against their formalist opponents.

3.2.2.4. Argument from the Conclusion: Judicial Window Dressing

All of the arguments considered thus far, while designed to undermine the for-
malist account of judicial decision making, share with it a basic model of that
process. According to this model, judges arrive at their decisions by applying
the law to facts and the process of finding the law and that of finding the facts
are mutually independent. The process of decision was thought to have roughly
the structure of an Aristotelian syllogism; conclusions were thought to follow
from premises not only according to their ratio essendi, but also according to
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their ratio cognoscendi. However, the realists—Frank most prominent among
them—maintained that this model fundamentally misrepresents the judicial de-
cision making process in two respects. It fails to recognize that the finding of
fact is inextricably linked to and dependent on the process of applying law to the
facts; moreover, it treats the determination of the conclusion of the argument as
the end result rather than the beginning of the process. In one form or another
this argument can be found in many of the writings of realists, sometimes only
suggested (see references in Kalman 1986, 6-7), at other times fully developed
(Radin 1925, 3579, Frank 1963, 108-12, and notoriously Hutcheson 1929).

Reversing the accepted model of judicial deliberation, some realists de-
scribed “how judges think” as follows. A case—a miscellaneous batch of
facts—is brought to the attention of a judge. The judge sets that batch into
the context of his or her experience and struggles to make some sense of it
in familiar terms. It is possible that the facts of the case will fall neatly into a
familiar pattern and more or less automatically suggest a fair and proper deci-
sion with respect to it. More likely, however, several, conflicting patterns will
suggest themselves to the attentive judge and he or she must put them all to-
gether and then wait for the “intuitive flash of understanding” that makes one
pattern and associated conclusion stand out (Hutcheson 1929, 278). This in-
tuitive process is not entirely passive; rather, the judge works from a conclu-
sion, vaguely formed, to premises that might substantiate it (Frank 1963, 108).
This is a matter of judges “working their judgment backward, from a desir-
able conclusion to one or another of a stock of logical premises” (Radin 1925,
359)—that is, reasoning fromz the conclusion o premises. Typically, also, judges
will then construct an argument in the reverse direction from premises back to
the already determined conclusion. But, since “the vital, motivating impulse
for the decision is an intuitive sense of what is right or wrong for that cause,”
when the judge turns to the task of writing his opinion, the aim is, perhaps,
partly to justify the intuition to himself, but more importantly just “to make it
pass muster with his critics” (Hutcheson 1929, 285).

There seem to be three elements of this process as the realists characterize
it: (1) grasping and making sense of the facts and arriving at a hunch concern-
ing the right way to deal wi