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For Mary

By all means they try to hold me secure
who love me in this world.

But it is otherwise with thy love
which is greater than theirs,
and thou keepest me free.—TAGORE
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Transaction Introduction

WHEN published in 1957, this book examined the career of the
First Amendment liberties in the sweep of American history as
one could read that history at the middle of the twentieth cen-
tury. It was a complicated history, for it included the adoption
of the Bill of Rights, the adoption of the Fourteenth Amend-
ment, the court-packing plan of President Franklin D. Roosevelt,
the New Deal legislation, and the early years of the Warren
Court. It included also the Communist Control Act, the
McCarran Internal Security Act, loyalty oaths, guilt by associa-
tion, and non-Communist affidavits. It included the tangled story
of the struggle over religious liberty and separation of church
and state, compulsory flag salute acts, Sunday closing laws, Bible
reading in public schools, movie censorship, obscene literature,
the clear and present danger doctrine, freedom of assembly,
Communist conspiracy trials—and much more, many more vex-
ing problems.

Now it is about fifty years later, and we are at the start of the
twenty-first century. It is, I submit, an opportune time to take a
fresh look at how the First Amendment liberties have fared.
What, in brief, are the fundamental liberties guarantied by the
First Amendment at the start of the new millenium, when the
Supreme Court is thought of as the Rehnquist Court? I will try
to present an overview, singling out only what I consider to be
the most outstanding, the most significant features, keeping in
mind that I am not writing a new book but only essaying a new
introduction to an old book.
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I.

If I were asked to select one word in the Constitution of the
United States that is the single most important, seminal one, I
would offer the opinion that it is "liberty." The word appears
three times in the Constitution. In the Preamble it is stated that
one of the reasons why the Constitution was ordained and es-
tablished was to "secure the Blessings of Liberty to ourselves
and our Posterity." The body of the Constitution, however, as
originally adopted, does not contain the word "liberty," but the
Fifth Amendment provides that the federal government may not
deprive a person of "life, liberty, or property, without due pro-
cess of law," and the Fourteenth Amendment provides "nor shall
any State deprive any person of life, liberty, or property, without
due process of law." Until almost the end of the nineteenth cen-
tury, it was generally assumed that the Due Process Clauses meant
merely that a person may be deprived of his liberty, but only if it is
accomplished through due process, that is, not arbitrarily, but
through a fair process. This has come to be called procedural due
process. Its focus is on the process and not on liberty.

In the 1870s, however, the court woke up to the fact that the
Due Process Clause contains the word "liberty." Credit—or dis-
credit, depending on one's constitutional philosophy—belongs
to Justice Stephen Johnson Field, who was appointed to the Court
by President Lincoln in 1863. Field came to the Court with a
strong belief in inalienable rights.

If the Constitution did not spell out a particular right, Field
found it in the Due Process Clause of the Fourteenth Amendment,
in the word "liberty." Justice Field became the strongest, most zeal-
ous proponent of what has come to be known as substantive due
process. In a case decided in 1884,1 for example, he wrote that the
"liberty of the individual to pursue a lawful trade or employment"
was a "common right" It was one of the "certain principles of moral-
ity" "without which society would be impossible...[one of the] cer-
tain inherent rights [that] lie at the foundation of all action." With-
out such inherent rights free institutions could not exist.

Never mind that the Constitution does not provide explicitly
that a person shall have the right to pursue any lawful trade or
employment, but it does provide that a person shall enjoy "lib-
erty." And what is more important than the "liberty" to engage
in any lawful trade or employment?
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In constitutional history, one case has had the role of being
symbolic of the extreme perversion of this development. I refer
to Lochner v. New York,2 decided by the Supreme Court in 1905.
The Court, by a 5-4 decision, held that the New York Bakeshop
Act that limited the hours of labor in bakeries to ten hours per
day was unconstitutional as a violation of the Due Process Clause
of the Fourteenth Amendment. At that time, bakeries were usu-
ally located in cellars of tenement buildings and were main-
tained in unsanitary conditions. These conditions, and the
long hours of work to which employed bakers were exposed,
influenced the New York Legislature to enact the Bakeshop
Act to regulate sanitary conditions, and reduce the hours of
labor, and thus protect both the workers and the baked goods
sold to consumers. The employed bakers and the consumers
were the intended beneficiaries; the only ones who felt adversely
affected were the owners of the bakeries—the bosses—and they
were supported by individuals who held theories of social Dar-
winism or the theory of the survival of the fittest, and propo-
nents of laissez-faire economics, and maintained that reform
legislation was an unwarranted interference with the market-
place.

In 1897, in Allgeyer v. Louisiana,3 the Court declared that the
right to make lawful contracts was a "liberty" protected by the
Due Process Clause, and so "liberty of contract" was read into
the Constitution; and if any legislation interfered with the exer-
cise of this right, the burden was on the state to justify the in-
fringement. In Lochner the Court reasoned that the Bakeshop
Act obviously deprived the owner of the bakery of his liberty of
contract—the liberty to make contracts with his individual em-
ployees regarding hours of work and other conditions. The
Court took judicial notice of the common understanding that
baking was not an unhealthy trade, and held that the State had
not justified subjecting bakeries to regulation.

In his famous dissenting opinion, Justice Oliver Wendell
Holmes argued that a statute ought to be upheld as constitu-
tional unless a rational person would feel compelled to think
that the statute would infringe upon fundamental principles of
American laws and traditions. But Justice Holmes also attacked
the ideology of the majority of the Court, its adherence to so-
cial Darwinism and laissez-faire economics. "A constitution is
not intended to embody a particular economic theory," he wrote.
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A constitution, he said, "is made for people of fundamentally
differing views." He reminded the majority that "The Fourteenth
Amendment does not enact Mr. Herbert Spencer's Social Statics"4

For the first three decades of the twentieth century Lochner and
its progeny stood for the usurpation of legislative power, the mis-
use of the judicial power, the frustration of democracy. The Lochner
Era, which lasted for a stretch of about forty years, was sharply
attacked. The Supreme Court was seen as an overly active branch
of government, displacing the other two branches. Between 1899
and 1937 the Court in 159 cases (exclusive of civil rights cases)
held state statutes unconstitutional under the Due Process and Equal
Protection Clauses, and another 25 cases in which state legislation
was held unconstitutional under the Due Process Clause and an-
other provision of the Constitution, making a total of 184 cases.5

Former President Theodore Roosevelt, in 1910, attacked the Su-
preme Court and especially pointed to Lochner for constructing
insurmountable difficulties in the path of essential social reforms.6

When Franklin D. Roosevelt took office as president in 1933,
the country was in a deep economic depression. He projected
and sponsored a series of laws that came to be part of a "New
Deal" which Congress enacted but that the Supreme Court, fol-
lowing the Lochner precedent, declared to be unconstitutional.
Roosevelt proposed a "court-packing" plan to enlarge the Su-
preme Court with justices who would make a new majority of
members who would uphold New Deal statutes. The plan failed
to materialize, but one member of the Court changed sides:
Justice Owen J. Roberts made "the switch in time that saved nine,"
and joined the four liberal justices—Benjamin N. Cardozo,
Louis D. Brandeis, Charles Evans Hughes, and Harlan Fiske
Stone. And before long, Roosevelt was able to appoint justices
who proved to be leading liberal jurists: Hugo L. Black, Will-
iam O. Douglas, and Frank Murphy.

II.

With this background in mind, let us see what has been
achieved.

(1) After the end of the Lochner Era. in 1937, economic and
social legislation was presumed to be constitutional and was
subject only to a minimum rationality test. As a result, the Court
did not strike down any economic statute. If the economic or
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social welfare law was not clearly irrational or arbitrary, it was
constitutional.

(2) The Court no longer recognized "liberty of contract." If
workers in a bakery want to form or join a union, their em-
ployer cannot stop them with the claim that they are trying to
deprive him of his liberty to make individual contracts with each
of his employees. The Court has abandoned substantive due
process in cases involving economic or social legislation. As to
such laws, only procedural due process applies.

(3) Substantive due process, however, was used by the Court
in some civil liberties cases. In attacks on the Lochner Era, Court,
there is generally neglect in giving the Court due credit for us-
ing the idea of substantive due process in several notable cases
that involved civil liberty much more than liberty of contract.
Now let us consider the most notable of such cases.

(a) During and after World War I some state legislatures and
some local school boards tried to prohibit the teaching of the
German language. Such legislation had a special impact on the
Lutheran parochial schools. These laws and regulations came
before the Supreme Court in cases from Nebraska and Iowa. In
Meyer v. Nebraska.,7 in 1923, the Court declared such laws uncon-
stitutional as violative of the teacher's right to teach and of the
parents' right to engage the teacher—ostensibly the laws de-
nied their liberty of contract. But the real basis of the deci-
sion was the liberty to teach German and the liberty to learn
German; "mere knowledge of the German language," said
the Court, "cannot reasonably be regarded as harmful." The
teacher of the language is engaged in a lawful profession (like
the worker engaged in a bakery)—a calling that cannot be out-
lawed by mere legislative fiat. Such laws also interfered wrong-
fully with "the opportunities of pupils to acquire knowledge,
and with the power of parents to control the education of their
own."

The Court's rationale reached far beyond the dogma of lib-
erty of contract. The Court said:

That the state may do much, go very far, indeed, in order to improve
the quality of its citizens, physically, mentally, and morally, is clear;
but the individual has certain fundamental rights which must be
respected. The protection of the Constitution extends to all—to
those who speak other languages as well as to those born with En-
glish on the tongue.
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The opinion then contrasts the Constitution with the society and
state which Plato described in his Republic and the totalitarian
organization of society in Sparta, and states that "it hardly will
be affirmed that any legislature could impose such restrictions
upon the people of a state without doing violence to both letter
and spirit of the Constitution." But the opinion does not pin-
point any provision in the Constitution, any "letter" of the Con-
stitution, but refers only to "both letter and spirit of the Consti-
tution." The "spirit" of the Constitution is clear enough if one
has in mind the Preamble and the Due Process clauses in the
Fifth and Fourteenth amendments with their use of the "letter"
"liberty."

(b) Another very significant case by the same Court two years
later is Pierce v. Society of the Sisters of the Holy Name8 (1925). The
State of Oregon by statute attempted to prohibit parochial and
private schools for children between the age of eight and six-
teen by requiring their attendance only at public schools. The
Court unanimously held the law unconstitutional. Children, said
the Court, are not mere creatures of the State. A State may not
attempt to standardize children by forcing them to accept pub-
lic instruction only. The opinion of the Court first pays tribute
to the concept of liberty of contract by saying that the Society of
Sisters of the Holy Name were engaged in an undertaking not
inherently harmful but "long regarded as useful and meritori-
ous" (like workers in a bakery!). The Society of Sisters "have
business and property for which they claim protection. These
are threatened with destruction through the unwarranted com-
pulsion which appellants [the State] are exercising over present
and prospective patrons of their schools." The Court felt com-
pelled to resort to such demeaning terms as "business and prop-
erty" and "patrons" when it most certainly knew that the Society
of Sisters was not engaged in "business" and that the parents of
the parochial school pupils were not "patrons"—a parochial
school is in no respect like a bakeshop! But this was the influ-
ence of the nefarious "liberty of contract" ideology. The real
rationale of the case is found in the following passage of the
opinion:

The fundamental theory of liberty upon which all governments in
this Union repose excludes any general power of the state to stan-
dardize its children by forcing them to accept instruction from pub-
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lic teachers only. The child is not the mere creature of the state;
those who nurture him and direct his destiny have the right, coupled
with the high duty, to recognize and prepare him for additional
obligations.

These cases, frequently cited with approval by the Court, are
grounded on "the fundamental theory of liberty upon which all
governments in this Union repose"—the "liberty" guarantied
by the Due Process Clause. It is remarkable that the opinions in
both these very significant cases were by Justice James Clark
McReynolds, who served on the Court from 1914 to 1941, and
was a staunch constitutional conservative, who belonged whole-
heartedly in the Lochner Era. (He was, too, known for his rude-
ness and his openly shown anti-Semitism, which he publicly dis-
played by his incivility towards his Jewish brethren—Justices
Brandeis and Cardozo. He was also known for his intolerance
towards women, especially women attorneys.9)

(c) No less significant is Gitlow v. New York,10 decided by the
Court in 1925, the year in which the above Pierce case was de-
cided. Constitutional scholars rightly consider Gitlow a landmark
case. Gitlow, a member of the Socialist Party, was convicted for
violating the New York statute that made it a crime to advocate
the violent overthrow of the government. During the 1920 Red
Scare he had written, published, and distributed copies of a
pamphlet, Left-Wing Manifesto, that urged the establishment of
socialism by strikes and "class action...in any form." At his trial
he was defended by the famous lawyer Clarence Darrow, who
argued that the pamphlet did not "advocate" any action but only
urged abstract ideas. By 7-2 vote, the Supreme Court sustained
his conviction.

It is important to note here that, in a case11 decided in 1833,
in an opinion by Chief Justice Marshall, the Supreme Court
held that the first ten amendments (of which the first eight amend-
ments constitute the Bill of Rights) restrained only the federal
government, and that for the protection of their civil liberties
citizens must look to their states. The Gitlow case challenged the
viability of this decision in light of the fact that it was seventy
years since the ratification of the Fourteenth Amendment, with
its provision that no person shall be deprived of life, liberty, or
property without due process of law. The First Amendment had
declared that free speech and free press are "liberties." Then
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why are they not "liberties" protected by the Fourteenth Amend-
ment? Why was not Gitlow protected in his free speech and press
under the doctrine of "substantive due process"? The Court, in
an opinion by Justice Edward T. Sanford, agreed. The force of
the logic was inescapable. Speaking for the majority of the Court,
Sanford said that "for present purposes, we may and do assume
that freedom of speech and of the press...are among the funda-
mental personal rights and 'liberties' protected by the due pro-
cess clause of the Fourteenth Amendment from impairment by
the States."

This sentence was of incalculable importance. It proved to be
a seminal proposition, for if this can be said of one of the pro-
visions of the Bill of Rights, why not of others? This process of
defining "liberty" by reading the words of the first eight amend-
ments came to be called the Incorportation Doctrine.

The Court, however, sustained the conviction of Gitlow. A
state, said the Court, may punish utterances that endanger the
foundations of organized government and that threaten its over-
throw by unlawful means. Although the pamphlet did not incite
immediate criminal action, it could have been read as a "revo-
lutionary spark" that might, at a later time, burst into "sweep-
ing and destructive conflagration."

Justice Holmes, joined by Justice Brandeis, dissented. In his
famous opinion Holmes argued that the pamphlet had no chance
of starting "a present conflagration." The dissenting opinion,
although not articulating what has come to be called the Clear
and Present Danger doctrine, by its emphasis on the immediacy
factor, clearly pointed in the direction of the doctrine. We will
have more to say about this in our Afterword.

The Supreme Court of the Lochner Era has been severely criti-
cized for its dogmatic adherence to "liberty of contract" and for
the misuse of its power by declaring unconstitutional economic
and social laws that the nation desperately needed. Emerson's
saying that every evil has its good may be too sweeping, but it
applies to the Lochner Era Supreme Court, for its creation and
implementation of the idea of substantive, as differentiated from
procedural, due process of law, for discovering the seminal qual-
ity of the word "liberty" as it stands in the Constitution. The evil
that the Court of that time had done belongs to the past, to
history, but the good has survived and continues to have life
and power.
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A caveat, however, needs to be stated, for two of the present-
day Justices of the Supreme Court would not accept what I have
just written in the above paragraph regarding substantive due
process and the seminal quality of "liberty." In a case decided
in 199312 Justice Scalia, in a concurring opinion, in which he
was joined by Justice Thomas, stated:

I am willing to accept the proposition that the Due Process Clause of
the Fourteenth Amendment, despite its textual limitation to proce-
dure, incorporates certain substantive guarantees specified in the
Bill of Rights, but I do not accept the proposition that it is the secret
depository of all sorts of other, unenumerated, substantive rights—
however fashionable that proposition may have been.. .at the time of
the Lochner-era....

In another case,13 decided in 1994, again in a concurring opin-
ion, Justice Scalia wrote:

Except insofar as our decisions have included within the Fourteenth
Amendment certain explicit substantive protections of the Bill of
Rights—an exception I accept because it is both long established and
narrowly limited—I reject the proposition that the Due Process Clause
guarantees certain (unspecified) liberties, rather than merely guar-
antees certain procedures as a prerequisite to deprivation of liberty.

A reasonable inference from these clear statements is that
Justices Scalia and Thomas would approve of Gitlow, for the
substantive due process in that case "incorporates" free speech
and free press that are explicitly enumerated in the First Amend-
ment, but they would firmly disagree with the Court in both the
Pierce and Meyer decisions. The life, the vitality, the spirit of the
term "liberty" would be drained if Scalia and Thomas had their
way. Fortunately, now in the year 2002, they are a minority, but
Americans must be vigilant that their constitutional ideology
does not win out in the end.

The narrowness of Justice Scalia's view of the letter and spirit
of the Constitution is dramatically brought out in a case de-
cided by the Supreme Court in 1989.14 In Michael H. v. Gerald
D., the Court upheld a California statute against substantive and
procedural due process challenges. Michael H. brought suit to
gain paternity and visitation rights to a girl, Victoria D. Her
blood tests showed with 98.07% probability that Michael H. was
her father. At the time of her conception her mother was living
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with Gerald D., her husband, who was not impotent or sterile.
The California courts denied relief to Michael H., for a Califor-
nia statute "conclusively presumed" that the child of a wife who
was living with her husband was a child of that marriage. With
respect to the claim of Michael H. that the statute violated his
substantive due process by depriving the biological father's re-
lationship with his child, Justice Scalia, in his opinion for the
Court held that, to be constitutionally protected, a liberty inter-
est must be "an interest traditionally protected by our society."
Tradition has a limiting effect on the Due Process Clause "so as
to prevent future generations from lightly casting aside important
traditional values." The purpose of tradition limiting a substantive
due process claim is "not to enable this Court to invent new ones."
Tradition has not awarded substantive parental rights to the bio-
logical father of a child conceived within and born into an exist-
ing marital union when the husband and wife wish to embrace
the child within the family. To recognize the substantive due
process claim of the biological father "is not the stuff of which
fundamental rights qualifying as liberty interests are made."

Justice Brennan, in a dissenting opinion, in which Justices
Marshall and Blackmun joined, stressed traditions involving the
rights of parenthood, in the spirit of the Meyer and Pierce cases,
and criticized Scalia's excessive reliance on notions of tradition
"in interpreting the Constitution's deliberately capacious lan-
guage." By concentrating on "historical practice," the concept
of tradition can transform the Constitution from "a living char-
ter" into a "stagnant, archaic hidebound document steeped in
the prejudices and superstitions of a time long past." Justice
Scalia's emphasis on tradition, said Justice Brennan, a tradition
that concentrated on the past (not an evolving tradition) re-
sulted in the Court's opinion by Justice Scalia that is, wrote Jus-
tice Brennan, a "rhapsody on the 'unitary family.'"

A static tradition may satisfy the believers in a static religion,
but it has no place in a living Constitution. The Meyer, Pierce,
and Gitlow decisions show that the "liberty" guaranteed by the
Constitution, unlike the "tradition" that Justice Scalia would substi-
tute for "liberty," is a creative, productive, generative, supreme
idea or principle of American constitutional law. This is the es-
sence, the heart, the meaning of substantive due process of law.

Milton R. Konvitz
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Preface

CHIEF Justice Warren has said that "each of the 462 words of
our Bill of Rights, the most precious part of our legal heritage,
will be tested and retested" in the years ahead. Of our Bill of
Rights, the forty-five words that comprise the First Amendment
are, I think, the most precious of all—certainly they are if one
would give equal dignity to the guaranty of the writ of habeas
corpus as formulated in Article I of the Constitution. Taken
together, the guaranties of the First Amendment freedoms of
religion, speech, press, and assembly and the guaranty of the
writ of habeas corpus are the bedrock of American freedom.

The First Amendment freedoms have been tested and re-
tested so many times that only the specialist can dare to think
that he knows the meaning of the forty-five simple yet heavily
weighted words; and the specialist, knowing the complexity of
the subject, is precisely the one who would hesitate to admit,
even to himself, that he possesses firm knowledge. The only
contribution he can make, he would say with Virginia Woolf,
is a "little pitter-patter of ideas" as his "whiff of shot in the
cause of freedom."

But the cause of freedom can be served by scholarship as
well as by a "little pitter-patter of ideas"; and in this book the
reader will find, I trust, both. The book does not pretend, how-
ever, to an exhaustive scholarship. At the end, for the readers
who will want them, there are hundreds of notes with nu-
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merous references; yet the book is a critical rather than a tech-
nical work. What the reader needs today is consolidation and
structuring of thought and knowledge—"the figure in the car-
pet"—rather than a spread of detailed, heavy learning. I am
sure, as was Justice Jackson, that "any court which under-
takes by its legal processes to enforce civil liberties needs the
support of an enlightened and vigorous public opinion which
will be intelligent and discriminating as to what cases really
are civil liberties cases and what questions really are involved
in those cases." And I would add, with Justice Jackson, "I do
not think the American public is enlightened on this subject."

Writing to Sir Frederick Pollock in 1919, Justice Holmes
complained: "I have had to deal with cases that made my blood
boil and yet seemed to create no feeling in the public." The
situation has not changed perceptibly. I hasten to add, how-
ever, that no words have been written in this book in order
to get anyone's blood to boil. I would like to believe that in
my writing I was guided by the wisdom of Lord Morley. "Our
opinions," he said, "are less important than the spirit and
temper with which they possess us, and even good opinions are
worth very little unless we hold them in a broad, intelligent,
and spacious way."

Yet I would be less than realistic if I pretended to a Jovian
distance from the questions that I have undertaken to discuss.
The book has been written out of a deep, lifelong concern with
civil liberties problems—which to me means, at the same time,
a deep, lifelong concern with America. And all that America
asks, Sherwood Anderson once told William Faulkner—and I
tell the reader—is "to look at it and listen to it and under-
stand it if you can. Only the understanding ain't important
either: the important thing is to believe in it even if you don't
understand it, and then try to tell it, put it down. It won't ever
be quite right, but there's always next time; there's always more
ink and paper."

This book was made possible by fellowships granted by the
John Simon Guggenheim Foundation and the Fund for the
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Republic. It represents, however, the independent work of the
author, who is alone responsible for it.

M. R. K.
Cornell University
April 18,
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Amendment I to the

Constitution of the United States

Congress shall make no law respecting an establishment
of religion, or prohibiting the free exercise thereof; or
abridging the freedom of speech, or of the press; or the

the Government for a redress of grievances.

Amendment XIV to the

Constitution of the United States

Section 1. . . . No State shall make or enforce any law
which shall abridge the privileges or immunities of citizens
of the United States; nor shall any State deprive any person
of life, liberty, or property, without due process of law;
nor deny to any person within its jurisdiction the equal
protection of the laws.

right of the people peaceable to assemble, and to petition
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PART I

Freedom of Religion
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The Roots and the Flower

WHEN the Bolsheviks succeeded in their coup d'etat in October
1917, religious freedom became a matter of universal concern,
for the Union of Soviet Socialist Republics became the first state

tial part of its program of domestic and international revolution.
When the Nazis came into power in 1933, and it became ap-
parent that they were bent on world conquest and on the dis-
placement of all religions with racist ideology and a new pagan
cult, concern with religious freedom was felt widely and in-
tensely. In the course of World War II, President Roosevelt
found it necessary to proclaim religious freedom as one of the
Four Freedoms. We look forward, he said, to a world founded
upon four essential human freedoms, among them the "freedom
of every person to worship God in his own way—everywhere in
the world." As soon as the war was over, however, the U.S.S.R.
began to extend its frontiers and to put one country after an-
other behind the Iron Curtain. With every step thus taken by
the Communists, religious freedom—and the other essential
freedoms as well—suffered a crushing blow. The result was that
in the middle of the twentieth century there was less religious
freedom in the world than there had been at the beginning of
the century. Competent surveys of religious freedom have shown
that the "freedom of every person to worship God in his own
way" exists in only relatively few places in the world; that there

3

in history that made the extermination of all religions and essen-



4 Fundamental Liberties
is less religious freedom in the world today than there was in
1941 when Roosevelt delivered his Four Freedoms address.1

At the same time, however, the nations of the world have
shown an unprecedented readiness to avow a belief in and com-
mitment to religious freedom. This belief and commitment
have been expressed in Article 18 of the Universal Declaration
of Human Rights, adopted by the General Assembly of the
United Nations, as follows:

Everyone has the right to freedom of thought, conscience and reli-
gion; that right includes freedom to change his religion and belief,
and freedom, either alone or in community with others, and in pub-

worship and observance.2

Especially in the United States, where religious freedom signifies
more than the definition used by the United Nations and where
it is enjoyed in fuller measure than elsewhere in the world, one
senses a profound concern over threats to this freedom and an
intensified desire to extend and deepen its meaning at home and
abroad. Religious freedom has thus become one of the great is-
sues of the twentieth century in the United States and in the
world at large.

Which freedom is today considered the most indispensable,
the most basic: Is it freedom of religion, or is it freedom of
speech and press? It is difficult, and perhaps impossible, to an-
swer this question. With the Nazi and Communist experiences
before us, we might say that there have been more eager martyrs
for the cause of religious freedom than for freedom of speech
and press; that while political freedom (which is dependent
upon freedom of speech and press) hath slain its thousands,
religious freedom hath slain its ten thousands. Yet this judgment
may be due to the fact that religious martyrdom has been more
effectively dramatized, and the truth may be that more persons
invited the fate of the concentration or slave-labor camps for
political than for religious conviction. In any case, today we see
that these freedoms stand in intimate relation one with the other,
that freedom of conscience and religion implies freedom of
thought and freedom of teaching, and that freedom of speech and
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press is indispensable to religious beliefs which may be laden
with unpopular judgments about the conduct of political and
economic affairs in the city of man. It is not possible to draw the
line between the political and religious freedoms when a minis-
ter in the Union of South Africa or South Carolina preaches to
his congregation that the Christian conscience must reject all
notions of racial inequality, or when a devout Roman Catholic
in France or Mexico makes an anticlerical speech, or when an
orthodox Jew in Israel writes an article demanding that all busi-
ness, work, and entertainment be legally prohibited on the Sab-
bath, or when a Moslem in Saudi Arabia seeks to ban polygamy.
If religion is to be free, politics must also be free: the free con-
science needs freedom to think, freedom to teach, freedom to
preach—freedom of speech and press. Where freedom of religion
is denied or seriously restricted, the denial or restriction can be
accomplished—as in the U.S.S.R., Yugoslavia, or Spain—by lim-
its or prohibitions on freedom to teach, freedom to preach—
by restrictions on freedom of speech and press. Political and reli-
gious totalitarianism are two sides of the same coin; neither can
be accomplished without the other.8

The primacy or even the importance, of religious freedom
was not always recognized. Far from being the earliest liberty,
"religious liberty was the slowest liberty to develop and flour-
ish." 4 Religious freedom, Luigi Luzzatti has said, "which ought
to be first in time, as it is first in importance, generally appears
last." 5 Religious freedom is, he said, "the most difficult and
slowest of liberties to root itself in private life and in the life of
the state, and while it ought to be the very basis of a civil com-
munity, generally succeeds in being only its crowning feature."
It has been pointed out that in English history Magna Carta, the
Petition of Right, the Bill of Rights, and the growth of law and
Parliament all came before the achievement of religious free-
dom.

The United States, itself a latecomer in the history of civili-
zation, seems to be an exception to the rule. Early settlement of
the country was in large part due to the search for a haven by
persons whose religious beliefs and practices had exposed them
to disabilities, or even persecution, in their native lands. Most
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of these settlers came here with no conviction that it was their
duty to found colonies where men of diverse religious beliefs
would be free to live in safety and honor; they sought only to
establish homogeneous communities, for persons of their own
religious persuasion, all of them members of the same congre-
gation. But to these men life offered no greater boon than the
freedom to worship God according to the dictates of their own
conscience. What they wanted and demanded for themselves,
they in time were forced to recognize as a proper value for
others. Religious persecution gave way to religious exclusion;
exclusion gave way to reluctant toleration; toleration gave way
to religious freedom; religious freedom developed into separa-
tion of church and state. To this process many forces made their
contribution; but at the heart of the process was the conviction
that the summum bonum in the life of man is the worship of
God in conformance with one's own—and only one's own—
beliefs, and that even martyrdom may be a more welcome fate
than God's judgment of condemnation for disloyalty: though
men slay him, yet will he trust in God and argue His ways be-
fore them, even as he argued them before God.

This irrepressible need of the American to enjoy the freedom
—"in community with others"—"to manifest his religion or be-
lief in teaching, practice, worship and observance," in time com-
pelled, with the co-operation of other irrepressible needs, a
reconstruction of all other conditions of private thought and
public life to make democracy, with civil liberties as its basis
and flower, a living reality. Religious freedom is thus not only
the crowning feature but is also the basis of American society.
This is even more true today than it was over one hundred and
fifty years ago, when the First Amendment—which speaks of
freedom of religion, speech, press, and assembly, all in one
breath—was adopted.

Religious freedom became rooted in American thought and
society, not out of indifference to religion, but precisely for the
very opposite reason, out of deference for religion. Matters of
conscience were so important that it was considered intolerable
to delegate to others the power to dictate with respect to them.
To have religion supported by force meant to put expediency
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in the place of conviction, and pretense in the place of sincerity;
it meant the subordination of life's supreme and most sublime
value to considerations that were ephemeral and petty. With the
passage of time this came to mean that the state had no business
to intervene in the relations between man and God, even if the
motive for the intervention was to give aid and comfort to the
man in those relations; for intervention, even when seemingly
friendly, was seen as an impediment, as a compromising of
spiritual wholeness and purity. The roots of religious freedom
are to be found, therefore, in a soil that was congenial to both
freedom and religion. Just as the founders of modern science—
e.g., Descartes, Boyle, and Newton—were theists who saw no
conflict between religion and science, so the founders of our
country were religious men who were interested as much in
freedom as in religion.6

And this is equally true of the American people in the twen-
tieth century. It is doubtful if religion is in a stronger position
in Italy, where Roman Catholicism is the state religion, or in
England, where the Anglican Church is the established church,
than it is in the United States.7

When De Tocqueville visited the United States in 1831, he
noted that "there is no country in the whole world in which the
Christian religion retains a greater influence over the souls of
men than in America." The religious aspect of the country was
the first thing that struck his attention. He noted especially the
intimate relation that existed between freedom and religion, for
while religion, he said, does not impart a taste for freedom, "it
facilitates the use of free institutions." In France he had always
seen "the spirit of religion and the spirit of freedom pursuing
courses diametrically opposed to each other; but in America,"
he wrote, "I found that they were intimately united, and that
they reigned in common over the same country." 8 Fifty years
later, Lord Bryce noted the same phenomenon. "So far from
thinking their commonwealth godless," he said, "the Americans
conceive that the religious character of a government consists
in nothing but the religious belief of the individual citizens,
and the conformity of their conduct to that belief." The influ-
ence of Christianity seems to be, he noted, "greater and more



8 Fundamental Liberties
widespread in the United States than in any part of western
Continental Europe, and I think greater than in England." 9

While there are many difficulties in an attempt to arrive at
accurate statistics relating to religious affiliation, careful students
of the subject have asserted that a far larger proportion of the
American people are today church members than was the case
in the colonial period or in any other period in the history of
the American people. While in the middle of the twentieth
century one out of every two Americans had a religious affilia-
tion, in colonial New England only one out of every eight per-
sons was identified with a church.10 It is not to be inferred,
however, that the church as an institution is in a stronger, more
influential position today than it was several hundred years ago;
on the contrary, it is perhaps the fact that while at that time the
church existed at the center of society, today it exists only at the
periphery. This phenomenon can be seen also in related spheres:
literacy, too, has spread, yet the influence of scholarship and
learning has probably diminished.11

No church leader in the United States today questions the
wisdom of religious freedom. "We are not asking for general
public support of religious schools," Cardinal Spellman wrote in
his famous statement released after his visit with Mrs. Franklin
D. Roosevelt. The Roman Catholic Church, he said, asked only
for the payment of "auxiliary services," involving incidental
benefits to parochial school children.12 So, too, while Protestant
and Jewish leaders maintain that there may be a place for reli-
gion in the public school—not sectarian teaching, or the teach-
ing of a "common core" of religious doctrines,—that while it
may be possible to show the role of religion in our culture with-
out denominational indoctrination, and to discuss religious
motivations and influences in courses in literature, history and
other subjects without teaching religion as such, they do not
question the wisdom of religious freedom or of the separation
of church and state.13 What each group seeks in its own fashion
and with its own tools is the accommodation of religious free-
dom to society in such a way that the influence of religion will
tend to move from the periphery to the center of the person's
interests and motivation. The Roman Catholic Church holds
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that it can achieve this result through its own educational in-
stitutions, from primary school through college and professional
school, and is asking for federal aid for auxiliary services, while
Protestant and Jewish leaders, committed to the public school
and the state university, seek to develop in these institutions a
positive and creatively friendly atmosphere for religion without
establishing any direct connection between sectarian or dog-
matic beliefs and the person's religious interests and motivation.
There is no more reason to doubt the commitment of these
religious spokesmen to the basic character of religious freedom
than to doubt the religious beliefs of the founders of the
Constitution. Several hundred years ago our fathers, seeking
religious freedom, put the emphasis where they thought it be-
longed—i.e., on freedom. Today Americans are not seeking
religious freedom—we have it, and enjoy it in fuller measure
than any other people in the world; so the emphasis is—on
religion. Religious leaders want the church to meet the chal-
lenge of hatred, injustice, and war; and they want the American
people to live in a moral and spiritual atmosphere which will
give them the wisdom and the will not to be satisfied with mere
bigness but to seek greatness. The disagreements are over means,
not over ends; over the incidents of religious freedom, not over
religious freedom itself. The debate necessarily reflects con-
temporary moral and social conditions.



What Is a Church?

WHAT accounts for the fact that religious freedom has become
so deeply rooted in the United States and in the character of the
American people? We are concerned here with an extremely
complex phenomenon. It is not possible to formulate the causes
of religious freedom with test-tube exactness; all we can do is
indicate in broad strokes certain lines of thought and some
events that probably have made their contribution.

Inherent in the position of the Pilgrims who came to Plym-
outh was separation from the Church of England. Their
consciously achieved religious independence implied in the
thinking of some of their leaders a recognition that religious
diversity is inevitable and that toleration of religious differences
is as wise as it is necessary.

As an example of this line of thought we might consider
John Robinson. He led the congregation of Separatists who left
England and settled in Holland. He intended to join the
Pilgrims who went to Plymouth, but died before he could ac-
complish this purpose. As members of his congregation were
getting ready to leave on the "Mayflower," he addressed them
in the following memorable words:

Brethren, we are now quickly to part from one another, and whether
I may ever live to see your faces on earth any more, the God of
heaven only knows; but whether the Lord has appointed that or
no, I charge you before God and his blessed angels that you follow
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me no farther than you have seen me follow the Lord Jesus Christ.
If God reveal anything to you by any other instrument of his, be
as ready to receive it as ever you were to receive any truth by my
ministry: for I am verily persuaded, the Lord has more truth yet
to break forth out of his holy word. For my part I cannot sufficiently
bewail the condition of the reformed churches, who have come to
a period in religion and will go at present no farther than the instru-
ments of their reformation. The Lutherans cannot be drawn to go
beyond what Luther saw: whatever part of his will our God has
revealed to Calvin, they will die rather than embrace it: and the
Calvinists, you see, stick fast where they were left by that great
man of God, who yet saw not all things. This is a misery much to
be lamented, for though they were burning and shining lights in
their times, yet they penetrated not into the whole counsel of God;
but were they now living would be as willing to embrace further
light as that which they first received. I beseech you to remember it
as an article of your church-covenant that you be ready to receive
whatever truth shall be made known to you from the written word
of God. . . . For it is not possible the Christian world should come
so lately out of such thick anti-Christian darkness and that perfec-
tion of knowledge should break forth at once.1

In this message, full of dignity, Robinson pleads for humble-
ness in the maintenance of one's religious beliefs. In the first
place, he says, only the word of God is important. Luther, or
Calvin, or he himself is important only insofar as he serves as
a vehicle to make clear to himself and to others what the word
of God is, but no further; and God has not said that in the
future there will not appear others who will serve as transmitters
and interpreters of His word. One must, therefore, ever be a
ready student and a sensitive listener; revelation has not ceased
for all time, and reformation is an ever present activity and
creativity; 2 there is always further light than that which has
already been received: "the Lord has more truth yet to break
forth out of his holy word."

This approach implies the inevitability of religious diversity.
The truth is never completely possessed by any one person—at
least, no one can be certain of such possession. Men will see the
will of God from many angles of vision. It would be different,
of course, if one were to believe that there was a single, divinely
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ordained authority to interpret and teach the word of God; but
this was not the Protestant view. The result, in time, was a
proliferation of Protestant denominations in the United States.
Americans who do not belong to one of the 325,856 churches
of which there is a record,8 belong, as did Bronson Alcott, to the
Church of One Member.

If religion is to be kept pure, argued John Robinson, the
state must not invade the realm of faith with establishments and
coercive measures; the government has "no power against the
laws, doctrine, and religion of Christ." When it comes to re-
ligion, good purposes do not justify coercive measures; on the
contrary, coercion tends to drive men to atheism or other
dangerous extremes.

As no one ought to be coerced into a church, men ought to
be left free to form their own churches on a purely voluntary
basis. "This we hold and affirm," wrote Robinson in his
Justification of Separation from the Church of England, pub-
lished in 1610,

that a company, consisting but of two or three, separated from the
world . . . and gathered into the name of Christ by a covenant
made to walk in all the ways of God known unto them, is a church,
and so hath the whole power of Christ. ... A company of faithful
people thus covenanting together are a church, though they be
without any officers among them. . . . This company being a church
hath interest in all the holy things of Christ, within and amongst
themselves, immediately under him [Christ] the head, without any
foreign aid, and assistance.4

The consequences of this position were obvious to Robinson
and his adherents, and became obvious to many others in the
course of time: If a meeting of two or three men in the name
of God and for the purpose of serving Him in accordance
with their "covenant" is a congregation, a church, then there
may be no official body of doctrine or rites prescribed for all
churches, and one church can have no authority over another
church. This meant necessarily a multiplicity of independent
churches, just as the belief in perpetual reform meant neces-
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sarily a multiplicity of faiths. A multiplicity of faiths and of
independent churches makes impossible the existence of an of-
ficial faith and church, supported by the coercive arm of the
state and enjoying power to define what is orthodox and to
punish what the church authorities find to be heresy.5

Thus toleration of diversity displaces conformity as a cohesive
principle in the community of faiths. Men should seek tolera-
tion, said Robinson, not only when they feel themselves threat-
ened by a powerful competition; they should seek a principled
toleration, issuing from strength instead of weakness, from con-
viction instead of expediency. Unfortunately, Robinson noted,

men are for the most part minded for, or against toleration of
diversity of religions, according to the conformity which they them-
selves hold, or hold not with the country, or kingdom, where they
live. Protestants living in the countries of papists commonly plead
for toleration of religions: so do papists that live where Protestants
bear sway: though few of either, specially of the clergy, . . . would
have the other tolerated, where the world goes on their side.6

Such unprincipled toleration is worthy only of contempt; for
the true basis of toleration is the belief that "neither God is
pleased with unwilling worshippers, nor Christian societies bet-
tered, nor the persons themselves neither," 7 for faith can be
found only in a man's conscience and heart, and the key to the
conscience and heart is in God's possession—not in St. Peter or
his successors, not in an established church, not in any govern-
ment, but in God's hand alone.

It may well be that John Robinson and other Separatists had
no vision of a policy of toleration that would be all-embracing,
extended to protect Jews and Roman Catholics, no less than
Protestant dissenters from the Anglican Church.8 John Locke
excluded from the policy of toleration Roman Catholics 9 and
atheists. Gradually, however, the logic of the argument for the
principle of toleration swept aside the exceptions, exclusions,
and qualifications, and Americans came to agree with Locke
that "the toleration of those that differ from others in matters
of religion, is so agreeable to the gospel of Jesus Christ, and
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to the genuine reason of mankind, that it seems monstrous for
men to be so blind, as not to perceive the necessity and ad-
vantage of it, in so clear a light." 10

The views of John Robinson were maintained in the colonies
and in the early days of the Republic by Roger Williams, John
Clarke, William Penn, Lord Baltimore, Benjamin Franklin,
Thomas Paine, Thomas Jefferson, George Mason, and James
Madison. The differences among them were differences only in
detail or in emphasis; they were variations on a theme. These
persons, by their thought, speech, and deeds, taught Americans,
step by step, the logic of the argument for toleration, for re-
ligious freedom, for separation of church and state, so that in
the end

the rejection of theocracy and the separation of church and state in
the seventeenth and eighteenth centuries marked the triumph of
three ideas: the idea of the autonomy of religion as having both the
right and the need to live its own life in the faith and worship of
its adherents; the idea of the neutral secular state—the protector
of all religions, but the partisan of none; the idea that liberality
of outlook and temper is not a mere limitation forced upon all
religions by the exigencies of civil order, but an excellence intrinsic
to religion itself.11

There surely were other forces that influenced the develop-
ment of religious freedom in the United States. Amricans ap-
plied to themselves the argument that Leonard Busher in 1614
had addressed to Englishmen; namely, that persecution is bad
for trade and commerce. Driving men out of a country im-
poverishes the country. If toleration were established, said
Busher, "great benefit and commodity will redound ... by
the great commerce in trade and traffic, both of Jews and all
people which now, for want of liberty of conscience, are forced
and driven elsewhere." 12

In the final reckoning, Puritanism should be put among the
forces that contributed to the establishment of religious free-
dom. Its antidemocratic character cannot be overlooked: Its
spirit was authoritarian and unduly rough and rigorous; it
frowned upon spontaneity; it sought to confine the human
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spirit, with its impulses and its hunger for joy and laughter, in
a system of rigid legalism; it was theocratic and aristocratic,
emphasizing privilege and duty; it was intolerant and misan-
thropic. Having said all this, one hastens to place on the other
side of the scale these considerations: By his stress on the Bible
and on the need of every Christian to read and interpret it for
himself, the Puritan gave an emphasis to individualism and
self-reliance that made Puritanism the parent of the Tran-
scendentalism of Emerson and Thoreau. The compulsion to
decide for oneself the elements of spiritual salvation meant
necessarily to dignify human nature, human faculties, the soul
and the intelligence of every man. To the Puritans, religion
became education, the minister became the teacher, the con-
gregation became the school. The emphasis on duties and re-
sponsibilities was seen to imply that the human being deserved
to be treated with dignity and respect, for he was a responsible
human being, a person, one who was called upon by God and
his neighbors to fulfill his duties; but his primary duty was to
find out for himself, by study, prayer, and meditation, what was
his station and its duties. So it was that fulfillment of one's
duties had an unsuspected twist—self-fulfillment, the living, at
whatever cost, in accordance with one's own conscience. Self-
reliance became self-fulfillment. One's station became a place of
honor and dignity in God's cosmos and in man's world. Since
every man had a station, it followed that every man occupied
a place of honor and dignity in God's scheme and in man's
system. In a significant sense, then, all men were equal.

How are equals to be governed? They govern themselves by
making a contract among themselves and instituting a govern-
ment. In contracting for a government, they contracted for a
government of laws and not of men. (At this point, Puritan
legalism bore democratic fruit.) Contractualism came to mean
constitutionalism and representative government for the state,
and Congregationalism for the church. Self-reliance expressed
itself in contractualism; contractualism came to mean consti-
tutionalism; constitutionalism came to mean that the citizen
reserved the right to criticize government and to show that the
government has, in a specific instance touching his conscience,



16 Fundamental Liberties
violated the terms of the contract by transgressing upon rights
reserved unto the people—rights which no man has given up or
could give up without giving up, at the same time, his very
humanity. Political action is, therefore, subject to moral and
religious judgment; conscience must be respected; and in the
final contest it is conscience, and not majority vote or public
authority, that must be obeyed: "Rebellion to tyrants is obedi-
ence to God." 13

In this intense, striking motto of Thomas Jefferson 14 one
can see the Enlightenment fused with Puritanism as a source
of democratic ideas and institutions. For the Enlightenment,
too, "proclaimed the accessibility of truth, even basic truths
of religion, to the faculty of reason." 15 In both Puritanism and
the Enlightenment "man was originally endowed with the
faculties requisite for his salvation, and by which he might be
trusted to govern himself." 16 Ralph Barton Perry justly offers
Locke as the most significant symbol of the kinship between
Puritanism and the Enlightenment; for Locke came of Puritan
stock, he was brought up and educated in a Calvinistic environ-
ment. If he "was the father of modern democracy, he was none-
theless a descendant of Calvin." 17 This could be said with equal
truth of Grotius, John Milton, Algernon Sidney, and Burlama-
qui. One may say with Reinhold Niebuhr that,

as a matter of history, both Christian and secular forces were in-
volved in establishing the political institutions of democracy; and
the cultural resources of modern free societies are jointly furnished
by both Christianity and modern secularism. . . . Free societies are
the fortunate products of the confluence of Christian and secular
forces. ... As a matter of history, the later Calvinism and the
Christian sects of the 17th century and the rationalism of the i8th
century equally contributed to the challenge of religiously sanctified
political authority. In our own nation, the equal contributions
which were made to our political thought by New England Calvin-
ism and Jeffersonian deism are symbolic of this confluence of Chris-
tianity and secularism in our democracy.18
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IT TOOK less than two centuries—a short time as history is
reckoned—for the Enlightenment and the democratic implica-
tions of Puritanism to become effective and institutionalized in
church-state relations. The development from theocracy to
democracy was so peaceful and gradual that the progressive steps
were hardly noted at the times they were taken.

The Old World tradition contemplated a close relation be-
tween church and state. The church taught civil obedience, and
the state enforced church decisions. Persons convicted of heresy
by the spiritual courts were burned at the stake by the civil
authorities. Religious belief and worship were community, not
individual, concerns. The state did not claim to be omnipotent;
it was assumed that its powers were limited by divine and nat-
ural law. The Protestant Reformation, as projected by Calvin,
Luther, and Knox, did not change the conception of religion
as a community concern; and co-operation between church and
state survived the Reformation. The Reformers abandoned
Rome only to create a church and a state more nearly Christian
from their own points of view. And in England the King took
the place of the Pope as "Supreme Head of the Church and
Clergy of England," and by an act of Parliament was given the
right to "correct, restrain, and amend" all "heresies, abuses, of-
fences, contempts and enormities." The Book of Common
Prayer was authorized by an act of Parliament, and as recently
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as 1927 and 1928 the House of Commons dramatically il-
lustrated the legal right of Parliament to control the worship
of the Anglican Church by rejecting revisions of the 1662 Book
of Common Prayer.

The Anglicans who settled at Jamestown, Virginia, in 1607
contemplated no changes in the relations between their church
and their government. The Puritans who settled at Massa-
chusetts Bay in 1630 sought to effect a reformation within the
Anglican Church, but looked for no essential change in church-
state relations. The Pilgrims who came to Plymouth in 1620,
however, were Separatists as far as the Anglican Church was
concerned; they formed their own, independent church. By
1692 the Puritans of Massachusetts Bay had also become Separa-
tists, and it became possible for the two colonies to unite under
a single charter. The united Puritans of Massachusetts now
had a church that was independent of the Church of England;
it became, in fact, the Church of Massachusetts, displacing the
church of the mother country as the established church, pro-
tected and supported by the government. Neither the Anglicans
of Virginia nor the Puritans of Massachusetts objected to the
use of the power of the government on behalf of religion if it
was on behalf of their kind of religion: all agreed that their
own brand of orthodoxy must be supported by the state. Thus
the Virginia colony banished Puritan clergymen, Quakers, and
Catholic priests. The Puritans at Plymouth gave the suffrage
only to orthodox believers and legislated against Quakers. At
Massachusetts Bay the voting privilege was given only to church
members (there was only one church); the church and clergy-
men were supported by taxes, and church attendance was
compulsory. The Puritans at New Haven conformed to this
theocratic pattern.

In New Netherland, through Dutch tolerance or indifference,
diverse religious elements were permitted to settle: Calvinists,
Jews, Quakers, Mennonites, Lutherans, Catholics—a motley
population. New Netherland was the first settlement to manifest
the existence of religious and cultural pluralism. The intention
of the authorities, however, was to make the Dutch Reformed
Church the state church. Toleration was practiced, and Stuyve-
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sant, a bigoted governor, was ordered by the Dutch West India
Company not to persecute Jews and to shut his eyes to the influx
of Quakers. When the English took over the settlement and
changed its name to New York, they established the Church of
England, but there were by then too many non-Anglicans to
make the establishment effective.

Roger Williams went further than the Dutch. He was a
Separatist in a double sense—he believed not only in separation
from the Church of England but also in the separation of church
and state. His doctrine of the two tables (of the Decalogue)
was that offenses against the first table, which governed man's
relations with God, ought not to be punished by the state, and
that the civil authorities ought to enforce only the laws of the
second table, which governed the relations between man and
man. To Williams religion was a purely personal matter, and a
church was a voluntary association of like-minded persons; and
he drew no line concerning Jews and Catholics. He was a pro-
foundly religious man, and more of a seeker than a dogmatist.
Although he seems to have had no use for Quakers, he opposed
the enactment of penal statutes against them. The Rhode Island
colony that he founded in 1636 at Providence consistently main-
tained religious freedom in the seventeenth century, but later
an effort was made to bar non-Protestants from citizenship and
public office. In his Queries of Highest Consideration, Williams
argued for the complete separation of church and state, and
in the Bloudy Tenent of Persecution for Cause of Conscience
Discussed, published in 1644, he anticipated John Locke by
some fifty years and went even further as a protagonist of
religious freedom by refusing to exclude Catholics and atheists
from its enjoyment.

In the proprietary colonies of East and West Jersey the desire
to attract buyers and tenants of land was in part responsible for
a substantial measure of religious toleration. There was no
established church in these colonies. Pennsylvania also had no
established church, but a belief in God was required. Settlers
could attend any religious service, but only Christians enjoyed
political privileges—a Christian society without enforced con-
formity. Catholics, however, were excluded from public office.
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Maryland insisted on Christian belief—a person who denied
the existence of the Trinity was subject to the death penalty
(there is no evidence that this law was ever enforced). Lord
Baltimore, a Catholic, established the mutual toleration of
Catholics and Protestants; before long, however, Anglicans
gained control of the colony, and then liberty was denied to
Catholics and non-Anglican Protestants. In the Carolinas, al-
though the Church of England was established there, the au-
thorities did not generally molest non-Anglicans; but atheists
were excluded.

In short, religious freedom existed only in Rhode Island.
Toleration in varying degrees was to be found in New Nether-
land under Dutch rule, and in the proprietary colonies. There
was no religious freedom, and not even toleration, in the
Anglican and Puritan colonies.
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BY 1776 the established churches, found in a majority of the
colonies, had lost their aggressive spirit and were on the de-
fensive. Rhode Island, Pennsylvania, Maryland, New York, and
the New Jersey colonies, prosperous under freedom or tolera-
tion, constituted dangerous examples. Virginia became the
laboratory where the most significant experiments were tried.

Virginia, as we have seen, had an Anglican establishment.
Presbyterians had won toleration, but Baptists were considered
too radical and were sent to prison. By the time of the Revolu-
tion, however, the Anglicans had lost much ground; they con-
stituted now only about one-fourth of the population. A
declaration of revolt against England made disestablishment a
political necessity. The state convention of 1776 formally sev-
ered political relations with England and adopted a Declaration
of Rights, which included the following provision, drafted
mainly by George Mason:

That religion, or the duty which we owe our Creator, and the man-
ner of discharging it, can be directed only by reason and conviction,
not by force or violence, and therefore all men are equally entitled
to the free exercise of religion, according to the dictates of con-
science; and that it is the mutual duty of all to practice Christian
forbearance, love, and charity towards each other.

It is significant to note that, as originally drafted by Mason, the
provision used this language: "that all men should enjoy the
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fullest toleration in the exercise of religion." Upon the urging
of James Madison, "fullest toleration" became "the free exercise
of religion."

Shortly thereafter the Virginia Assembly convened under the
new constitution and passed an act, drafted under the guidance
of Mason, which repealed all oppressive criminal laws respect-
ing religion and exempted non-Anglicans from supporting by
any part of their taxes the Anglican Church. The act stated
that a great variety of opinions had arisen as to the propriety
of a general assessment "or whether every religious society
should be left to voluntary contributions for the support and
maintenance of the several ministers and teachers of the gospel
who are of different persuasions and denominations," and since
the differences of opinion could not then "be well accom-
modated," the matter was left for discussion and final determina-
tion at a future session.1

From 1776 to 1785 there was agitation for a general assess-
ment bill, which provided for support of Christianity and the
division of taxes among Christian churches. Christianity would
have a preferred position, and all Christian churches would, in
effect, constitute the establishment. Madison led the fight against
this proposal. Patrick Henry's arguments in support of the
proposal recall contentions being made today; namely, that the
decay of religion led to the decay of the nation; that the low
state of religion in Virginia, due to disestablishment, led to a
decline of morals.

Madison argued that the legislature had no power to enact
the bill, for religion was not within the purview of civil au-
thority. Further, he contended that religion flourishes when it
is not supported by the state (e.g., in primitive Christianity,
the Reformation, and the time when dissenters from the An-
glican Church were under legal disabilities). As to the low state
of morals, this was caused, said Madison, by wars and bad laws,
and not by disestablishment. Better education, an improved
administration of justice, and personal example will improve
morals. Furthermore, he wanted to know who was going to
define "Christianity." The true question, said Madison, is not,
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"Is religion necessary?" but "Are religious establishments neces-
sary for religion?"

The assembly voted to refer the question to a committee,
headed by Patrick Henry, charged with the duty to frame a
proper bill. Madison and Jefferson, considering Henry the most
formidable threat to their own position, looked for a way to get
him out of the assembly. They contrived to have him elected
governor. Then supporters of the general assessment proposal
attempted to camouflage the measure as an educational bill,
calling it "a bill establishing a provision for teachers of the
Christian religion." They said that the purpose of the bill was
merely to provide for the instruction of citizens in Christian
knowledge. The assembly stalled. Then Madison drew up his
famous "Memorial and Remonstrance against Religious Assess-
ments." 2 This protest was signed by many citizens. The result
of Madison's efforts was that the assembly finally refused to con-
sider the general assessment bill.

The extent of church support that could be purchased by
the levy in question was trifling. Had there been an absolute
guaranty that the proponents of general assessment would never
seek to go further—such guaranty can never be given or ac-
cepted, of course—Madison might have been induced to put
aside his objections on the basis of the maxim de minimis non
curat lex. He felt, however, as the Supreme Court often feels
when it is faced with this maxim, that the bill was representa-
tive of other measures that were sure to come if it were en-
acted, the total incidence of which might well have become
far-reaching.3 Madison looked beyond the immediate levy and
"saw its ultimate consequence in the denial of liberty and [the]
imposition of clerical control upon the state." It is proper, he
wrote in the "Memorial and Remonstrance," "to take alarm at
the first experiment on our liberties. We hold this prudent
jealousy to be the first duty of citizens, and one of [the] noblest
characteristics of the late Revolution." We should not wait,
Madison said to his fellow citizens, until usurpation had
"strengthened itself by exercise, and entangled the question in
precedents. They [opponents of assessment] saw all the conse-
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quences in the principle, and they avoided the consequences by
denying the principle."

In view of the fact that the Virginia Constitution at that time
provided for religious freedom, and that since 1779 there had
been no established church, this argument in the "Memorial
and Remonstrance" is especially significant. The relevance of
the argument to the situation today warrants our spending on it
a little time. For Madison was not afraid that public support of
all Christian denominations, or of all churches without distinc-
tion or preference—co-operation between church and state dis-
placing separation 4—would lead to the establishment of one
religion as the state religion. What he did fear was that the
removal of some stones from the new wall of separation of
church and state in Virginia might lead to the collapse of the
wall and to state support of religion in general; and he was as
opposed to the establishment of Protestantism, or of Chris-
tianity, or of all religion as to the establishment of any one
denomination.

There is always the question of drawing a line. Madison knew
this just as well as did Mr. Justice Holmes.5 He also knew that
"the interpretation of constitutional principles must not be
too literal. We must remember that the machinery of govern-
ment would not work if it were not allowed a little play in
its joints." 6 But when he considered the general assessment
plan, he saw not merely a small departure from principle by
persons who accepted the principle. Such a departure might have
been tolerated on the argument that, when the Declaration of
Rights and the religious freedom acts of 1776-1779 were
adopted, the "traditions and habits of centuries were not in-
tended to be overthrown," and that "structural habits count for
as much as logic in drawing the line." 7 Madison saw, instead,
an attack on the principle of separation by its opponents, a
covert declaration of war, a subtle attempt to ensnare the fight-
ers for religious freedom, a case of Foxy-woxy saying to Henny-
penny and her friends: "I know the proper way. Shall I show it
to you?"

Throughout our discussion, in later chapters as well as in this
chapter, the position taken by Madison with respect to the
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assessment plan will need to be kept in mind; for time and again
it will be necessary for us to think: "Here is a question of
degree. 'When you realize that you are dealing with a matter
of degree you must realize that reasonable men may differ
widely as to the place where the line should fall.' 8 But the
measure is not part of a strategy to undermine the principle; it
is merely an instance of the truth that 'constitutional rights like
others are matters of degree/ and 'must be allowed a certain
latitude in the minor adjustments of life.' "9 Or we shall need
to think: "Here it is not a question of degree; it is an attempt
to undermine the principle. This measure is an instance of
tyranny rather than liberty, though so small as to be almost
palatable; but we must resist it; for 'it is from petty tyrannies
that large ones take root and grow. This fact can be no more
plain than when they are imposed on the most basic rights of all.
Seedlings planted in that soil grow great and, growing, break
down the foundations of liberty.' " 10 Reasonable minds will
differ as to when either of these positions should be taken. The
business of the mind, however, is to make the choice, to take
a stand, employing in the process all the wisdom that it pos-
sesses.

Following the adoption in 1776 of the Virginia Declaration
of Rights, Jefferson framed a bill to implement the guaranty of
religious freedom. It was not, however, until 1785, following
Madison's victory with his "Memorial and Remonstrance," that
Jefferson's Bill for Establishing Religious Freedom n came be-
fore the legislature for effective action. It became law in 1786.12

Jefferson regarded this law, the Declaration of Independence,
and the founding of the University of Virginia his three most
significant accomplishments—more important even than the
Presidency of the United States for two terms. The act recited
that the "Almighty God hath created the mind free"; that "to
compel a man to furnish contributions of money for the propa-
gation of opinions which he disbelieves is sinful and tyran-
nical"; and that "even the forcing him to support this or that
teacher of his own religious persuasion" is wrong. Then follow
phrases which have become part of the American heritage:
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that to suffer the civil magistrate to intrude his powers into the field
of opinion, and to restrain the profession or propagation of prin-
ciples on supposition of their ill tendency, is a dangerous fallacy,
which at once destroys all religious liberty, because he being of
course judge of that tendency will make his opinions the rule of
judgment, and approve or condemn the sentiments of others only
as they shall square with or differ from his own; that it is time
enough for the rightful purposes of civil government, for its officers
to interfere when principles break out into overt acts against peace
and good order; and finally, that truth is great and will prevail if
left to herself, that she is the proper and sufficient antagonist to
error, and has nothing to fear from the conflict, unless by human
interposition disarmed of her natural weapons, free argument and
debate, errors ceasing to be dangerous when it is permitted freely
to contradict them.

The act, following the enacting clause, provided

that no man shall be compelled to frequent or support any religious
worship, place or ministry whatsoever, nor shall be enforced, re-
strained, molested, or burthened in his body or goods, nor shall
otherwise suffer on account of his religious opinions or belief; but
that all men shall be free to profess, and by argument to maintain,
their opinion in matters of religion, and that the same shall in no
wise diminish, enlarge or affect their civil capacities.

The legislature concluded the act with the statement that a
repeal of the act, or a narrowing of its operation, will be "an
infringement of natural right."

This was probably the first statutory enactment of complete
religious freedom and equality in the world. Its influence was
felt in Europe as well as in the rest of the United States.13 In
effect, when Virginia won religious freedom for herself, it won
it also for the rest of the country. Jefferson and Madison, to-
gether with Roger Williams, Lord Baltimore, and William
Penn, stand out in the front rank of fighters for religious free-
dom in American and in world history.

It is from Jefferson that we have received the phrase, which
has been given constitutional sanction, "a wall of separation
between Church and State." In a letter written as President of
the United States, Jefferson said:
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Believing with you that religion is a matter which lies solely between
man and his God; that he owes account to none other for his faith
or his worship; that the legislative powers of the government reach
actions only, and not opinions, I contemplate with sovereign rever-
ence that act of the whole American people which declared that
their Legislature should "make no law respecting an establishment
of religion, or prohibiting the free exercise thereof," thus building
a wall of separation between Church and State.14

And it is from Madison that we get a summary of the most
forceful arguments for the "wall of separation between Church
and State." Writing in 1823, Madison tried to explain how it
was that the Virginia state university, supported at the common
expense, failed to provide "a religious tuition." A summary of
his reasons is as follows:

(1) Religion is essentially distinct from government and "ex-
empt from its cognizance."

(2) A "connection" between religion and state is injurious to
both.

(3) Rival sects, with equal rights, watch over each other in
the interests of good morals.

(4) If sects with absurd notions arise, the proper remedies
are time, forbearance, and example.

(5) The establishment of religion without toleration is un-
thinkable.

(6) The establishment of religion with toleration would be
a source of discord and animosity.

(7) The experience of the states that had no established
church, like Pennsylvania and New Jersey, shows that separa-
tion is as safe in practice as it is sound in theory.

(8) The experience of the states that had no established
church, and of Virginia before and after disestablishment, shows
that religion flourishes much more without legal patronage than
with it. Not only is the law not necessary to the support of
religion; such support is even a hindrance to it.15

By 1789, when the Constitution of the United States was
adopted, Virginia and Rhode Island were states in which com-
plete religious freedom was enjoyed. Remnants of establish-
ment or intolerance lingered in the other eleven states. Tax
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support of religion was found in Massachusetts (Congregational
churches), New Hampshire (Protestant churches), Connecticut
(Christian churches), South Carolina (Protestant churches), and
Maryland (Christian churches). In New York, Catholics were
excluded from citizenship. In New Jersey and North Carolina
only Protestants, and in Delaware only Christians, could hold
public office. In Georgia, only Protestants could be members
of the legislature. Pennsylvania required a belief in God, and
only Christians could vote and hold public office.16 Despite all
the restrictions, however, there was a "live-and-let-live" atmos-
phere, a latitudinarianism that pointed to complete religious
freedom as the final development in a historical movement.
Protestantism, Paul Tillich has pointed out,

in spite of its emphasis on the individual conscience, was established
as a strictly authoritarian and conformist system, similar to that of
its adversary, the Roman Church of the Counter-Reformation.
There was no individualism in either of the great confessional
groups. And there was only hidden individualism outside them,
since they had drawn the individualistic trends of the Renaissance
into themselves and adapted them to their ecclesiastic conformity.17

In the United States, the situation described by Tillich lasted
from 1607, when Virginia was first settled, to 1786, when the
Bill for Establishing Religious Freedom was enacted in Virginia,
a period of about one hundred and eighty years—a remarkably
short stretch of time when one considers how deep were the
roots of religious conformism and intolerance.

When the Constitutional Convention met in 1787 it was gen-
erally assumed that the new Constitution would give Congress
no control over the status of religion in the states. As we have
seen, the people of each state had their own idea as to the
relations between church and state; and they did not want to
put into the Constitution any provision that might disturb
those relations. When the Constitution was submitted to the
states for ratification, it contained, therefore, no provision re-
garding religion, except what was stated in Article VI; namely,
"No religious test shall ever be required as a qualification to
any office or public trust under the United States." In its con-
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text in the Constitution, this provision means that while all
the legislative, executive, and judicial officers of the United
States are bound by oath or affirmation to support the Consti-
tution, they may not be required to pass a religious test as a
qualification for office. Thus, although, in New Jersey only
Protestants, and in Pennsylvania only Christians, could hold
public office under the constitutions of those states, any one
could hold a federal office without regard to his religious beliefs.
Only North Carolina, which limited public offices to Protes-
tants, voted against the adoption of this clause. The temper of
the times may in part by gauged by the fact that when Charles
Pinckney offered the test oath clause, quoted above, Roger
Sherman "thought it unnecessary, the prevailing liberality being
a sufficient security against such tests." 18



The First Amendment

LITTLE was said at the Constitutional Convention regarding
religious freedom or a bill of rights. Elbridge Gerry and George
Mason proposed a committee to prepare a bill of rights, but
the motion was lost.1 Apparently there were three reasons why
the delegates decided against a bill of rights: (1) the matter
could be left to the states, some of which, like Virginia, had
gone far to guaranty religious freedom and equality; and (2)
a provision for religious freedom in a bill of rights would be
strongly opposed by states that had established churches, so "it
seemed best to make haste slowly." (3) There was the conviction
on the part of Madison, James Wilson, and others that, as
Madison said, "there is not a shadow of right in the general
government to intermeddle with religion. Its least interference
with it would be a most flagrant usurpation." 2 This argument
was also made by Hamilton in The Federalist. A bill of rights,
he contended, is not only unnecessary, but would even be
dangerous; for a bill of rights would contain "various excep-
tions to powers not granted; and, on this very account, could
afford a colorable pretext to claim more than were granted. For
why declare that things shall not be done which there is no
power to do?" 3

These arguments, however, failed to end the agitation in the
states for a bill of rights, but the agitation was insufficient to
thwart ratification of the Constitution. The first session of
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Congress began on March 4, 1789. On April 30, 1789, Wash-
ington was inaugurated as the first President. On May 4, Madi-
son told the House of Representatives, to which he had been
elected, that he would soon bring in some amendments for
consideration. He kept his promise. In the autumn of that year
Congress approved the Bill of Rights. The required number of
state ratifications was met by December 15, 1791.

The preamble to the joint resolution which contained the
amendments recited that in a number of states the conventions
which ratified the Constitution had "expressed a desire, in order
to prevent misconstruction or abuse of its powers, that further
declaratory and restrictive clauses should be added."

Since Madison was, more than any other American, respon-
sible for the drafting of the amendments and their adoption
by Congress, it is well to note the reasons which motivated him
in his actions, especially in view of his opinion that a bill of
rights was really unnecessary. His statements have much rele-
vance and force in interpreting the amendments.

In a significant letter to Jefferson, dated October 17, 1788,
Madison wrote:

My own opinion has always been in favor of a bill of rights, provided
it be so framed as not to imply powers not meant to be included
in the enumeration. At the* same time, I have never thought the
omission a material defect, nor been anxious to supply it even by
subsequent amendment, for any other reason than that it is anx-
iously desired by others. I have favored it because I supposed it
might be of use, and if properly executed could not be of disservice.
. . . There is great reason to fear that positive declaration of some
of the most essential rights could not be obtained in the requisite
latitude. I am sure that the rights of conscience in particular, if sub-
mitted to public definition would be narrowed much more than
they are likely ever to be by an assumed power. One of the objec-
tions in New England was that the Constitution by prohibiting
religious tests, opened a door for Jews [,] Turks & infidels. ... In
Virginia I have seen the [state] bill of rights violated in every in-
stance where it has been opposed to a popular current. Notwith-
standing the explicit provisions contained in that instrument for the
rights of Conscience, it is well known that a religious establishment
would have taken place in that State, if the Legislative majority
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had found, as they expected, a majority of the people in favor of
the measure; and I am persuaded that if a majority of the people
were now of one sect, the measure would still take place, and on
narrower grounds than it was then proposed, notwithstanding the
additional obstacle which the law has since created. Wherever the
real power in a government lies, there is the danger of oppression.4

Madison's view was that the strongest guaranty of religious
freedom was to be found in a "multiplicity of sects"; such
multiplicity may be, indeed, "the best and only security." 5 A
bill of rights, if its provisions have the "requisite latitude," may,
however, be of some use, especially if its inclusion in the Con-
stitution meets with popular approval.

Jefferson, writing to Madison on December 20, 1787, said:

I will now add what I do not like; first, the omission of a bill of
rights, providing clearly, and without the aid of sophisms, for free-
dom of religion, freedom of the press. . . . Let me add that a bill
of rights is what the people are entitled to against every government
on earth . . . and what no government should refuse.6

Madison proposed two provisions regarding religion; namely,

(1) The civil rights of none shall be abridged on account of reli-
gious belief or worship, nor shall any national religion be estab-
lished, nor shall the full and equal rights of conscience be in
any manner, or on any pretext, infringed.

(2) No state shall violate the equal rights of conscience, or the free-
dom of the press, or the trial by jury in criminal cases.

As adopted by the House of Representatives, these proposed
amendments read as follows:

(1) Congress shall make no law establishing religion, or to prevent
the free exercise thereof, or to infringe the rights of conscience.

(2) The equal rights of conscience, the freedom of speech or of the
press, and the right of trial by jury in criminal cases, shall not
be infringed by any state.

The Senate, however, failed to approve the second of these
proposed amendments. Had this amendment been adopted by
the Senate and ratified by the states, important guaranties im-
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plied in the Fourteenth Amendment would have been an-
ticipated by about eighty years.

The Senate, in the course of the debate over what became
the First Amendment, at various times considered proposed
texts that would have prohibited the establishment of a single
denomination but would have permitted multiple establish-
ments, i.e., would have permitted support of all denominations
on a basis of equality. The text of one of these proposals was
as follows: "Congress shall make no law establishing one Re-
ligious Sect or Society in preference to others, or prohibiting
the free exercise thereof, nor shall the rights of conscience be
infringed." Another text was as follows: "Congress shall make
no law establishing any particular denomination of religion in
preference to another, or prohibiting the free exercise thereof,
nor shall the rights of conscience be infringed." 7 These pro-
posals were rejected by the Senate. In the light of the argument
made in the middle of the twentieth century that the First
Amendment prohibits only the establishment of a single na-
tional church but does not prohibit multiple establishments or
co-operation between church and state,8 this action of the
Senate shows "that Congress was not satisfied with a proposal
which merely prevented an advantage to any one denomination
over others as far as Church-State separation was concerned. It
wished to go further." 9

The Senate and the House of Representatives each appointed
members to a conference committee to eliminate differences
between the two bodies. Madison was a member of this com-
mittee, and the final version of the amendment, as approved by
the conference committee and which became the text of the
First Amendment, was his accomplishment.10
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AS WE have seen, Madison wanted an amendment that would
have prohibited the states, as well as Congress, from in-
fringing the rights of conscience and freedom of speech and
the press; but he had to bow to expediency, for some of the
states were not yet ready to disestablish their churches, and
some states still questioned the propriety of treating Jews,
Moslems, or Roman Catholics on a basis of civil equality with
Protestants. By its very terms the First Amendment is a limita-
tion on Congress only; and until the adoption of the Fourteenth
Amendment in 1868, the states were free to do as they saw fit
respecting religious practices and beliefs: l the religious estab-
lishments and the measures restricting religious freedom in the
states were left unaffected by the First Amendment. Thus, it
was not until 1816 that Connecticut repealed the act making
church attendance compulsory, and it was not until 1818 that it
disestablished the Congregational Church. The Congregational
Church in Massachusetts was not disestablished until 1833.

The Fourteenth Amendment contains two provisions which
seem to make it possible for the Supreme Court to hold that a
state may not infringe religious freedom; namely, (1) that no
state "shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States"; and
(2) that no state shall "deprive any person of life, liberty, or
property, without due process of law."

34
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Is religious freedom a privilege or immunity of citizens of

the United States which is protected against abridgment by a
state? It has been only a minority of dissenting Justices of the
Supreme Court who have taken a broad view of the Privileges
and Immunities Clause of the Fourteenth Amendment. The
majority have consistently rebuffed the effort to include among
the privileges and immunities of American citizens the funda-
mental or broad rights and freedoms, such as those enumerated
in the Bill of Rights.2

Is a person protected in his religious freedom against state
abridgment by the Due Process Clause of the Fourteenth
Amendment? The word "liberty" in this clause has been in-
terpreted and applied broadly. Early proponents of a liberal
interpretation were Justices Harlan and Brandeis. In 1925 in
the Gitlow case the Supreme Court said that it assumed that
freedom of speech and of the press were among the "funda-
mental personal rights and liberties" protected by the Due
Process Clause of the Fourteenth Amendment against abridg-
ment by any state.3 In 1940 the Supreme Court squarely held
that religious freedom is included in the concept of "liberty,"
as the term is used in the Due Process Clause.4 Since that de-
cision the proposition has not been questioned by the Court.

Are all the freedoms and rights enumerated in the Bill of
Rights incorporated into the Due Process Clause of the Four-
teenth Amendment and protected thereunder against infringe-
ment by the states? There are two schools of thought in the
Supreme Court with regard to this matter. In 1937 Justice
Cardozo, in Palko v. Connecticut, distinguished fundamental
liberties from those of inferior significance.5 The Bill of Rights,
he maintained, includes both types. As instances of fundamental
liberties, absorbed into the Fourteenth Amendment, Cardozo
mentioned the following: freedom of speech, freedom of the
press, "the free exercise of religion," "the right of peaceable
assembly' and "the right of one accused of crime to the benefit
of counsel." These, he said, are "implicit in the concept of
ordered liberty"; if they were sacrificed, "neither liberty nor
justice would exist." On the other hand, the requirement of
trial by jury and the provision that no person may be compelled
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in any criminal case to be a witness against himself are not of
"the very essence of a scheme of ordered liberty." Their aboli-
tion by a state would not violate "a principle of justice so rooted
in the traditions and conscience of our people as to be ranked
as fundamental."

A majority of the Court, with Justice Frankfurter as their
chief spokesman, have adopted the views of Justice Cardozo
with respect to this matter. Justices Murphy, Rutledge, Black,
and Douglas have opposed this position and have maintained
that the Due Process Clause of the Fourteenth Amendment
incorporates all of the rights guarantied by the Bill of Rights.6

The rationale of the latter position, as formulated by Justice
Black, is as follows:

I fear to see the consequences of the court's practice of substituting
its concept of decency and fundamental justice for the language of
the Bill of Rights as its point of departure in interpreting and en-
forcing that Bill of Rights. If the choice must be between the selec-
tive process . . . applying some of the Bill of Rights to the States,
or the . . . rule applying none, I would choose the . . . selective
process. But rather than accept either of these choices, I would fol-
low what I believe was the original purpose of the Fourteenth
Amendment—to extend to all people of the nation the complete
protection of the Bill of Rights. To hold that this Court can deter-
mine what, if any, provisions of the Bill of Rights will be enforced,
and if so, to what degree, is to frustrate the great design of a written
constitution.7

As we have indicated, the difference between the majority and
minority approaches is not significant when the case before the
Court involves any one of the First Amendment freedoms, for
all the Justices agree that these freedoms are embodied in the
concept of "liberty," as the term is used in the Due Process
Clause of the Fourteenth Amendment; so that, as a practical
matter, the First Amendment freedoms are guarantied against
state no less than against federal action. The difference between
the majority and the minority may be seen, however, when
other guaranties of the Bill of Rights are before the Court in
cases that come up from state courts. Thus, e.g., the majority
have held that the denial of counsel to an accused in a state
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trial is not necessarily against the command of the Sixth Amend-
ment, though it would be in a federal trial, and that in a state
trial the judge may admit evidence obtained as a result of a
search and seizure that would be illegal in a federal court under
the Fourth Amendment.8 The question in such cases, according
to the majority, is not whether a state has acted contrary to the
express provision of a specific amendment, but whether the
state has outraged the demands of "civilized decency" or of
"fundamental liberty and justice," or has violated a right that
is "implicit in the concept of ordered liberty," in violation of
the Due Process Clause of the Fourteenth Amendment.

Justice Black has argued that at the time of the adoption of
the Fourteenth Amendment, specific individual liberties enu-
merated in the Bill of Rights were considered "essential supple-
ments to the First Amendment"; 9 that is to say, it was thought
that without the specific guaranties against arbitrary court ac-
tion in the imposition of criminal punishments the First
Amendment freedoms could be rather easily suppressed or re-
stricted. Study of the historical events that culminated in the
Fourteenth Amendment, said Justice Black,

and the expressions of those who sponsored and favored, as well
as those who opposed its submission and passage, persuades me that
one of the chief objects that the provisions of the Amendment's
first section, separately, and as a whole, were intended to accomplish
was to make the Bill of Rights applicable to the states.

This historical judgment is, I believe, strongly supported by
the evidence.10

Achievements of our civilization, Justice Frankfurter has said,

as precious as they were hard won [,] were summarized by Mr. Jus-
tice Brandeis when he wrote that "in the development of our
liberty insistence upon procedural regularity has been a large factor."
... It is noteworthy that procedural safeguards constitute the
major portion of our Bill of Rights.11

If substantive rights—such as those guarantied by the First
Amendment—are not safe unless they are supported by pro-
cedural rights—such as those enumerated in many of the Bill
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of Rights amendments—why, then, should the latter be ex-
cluded from necessary implication in the concept of "liberty"
or the meaning of "due process" as these terms are used in the
Fourteenth Amendment?

It may be admitted that "due process" "is not a technical
conception with a fixed content unrelated to time, place and
circumstances," that it "cannot be imprisoned within the treach-
erous limits of any formula." 12 It does not follow from this that
"due process" does not mean, as a minimum, the procedural
guaranties formulated in the original amendments. It could be
taken to mean these specific guaranties and any others disclosed
by the process that is "compounded of history, reason, the past
course of decisions, and stout confidence in the strength of the
democratic faith which we profess." 13

The basic conflict between the two schools of thought in the
Supreme Court is not, one suspects, over the question as to
what the framers of the Fourteenth Amendment intended to
accomplish by the use of the terms "liberty" and "due process."
The basic conflict is over the question of the value of the
guaranties of the Bill of Rights outside of those embodied in the
First Amendment. The majority feel that these guaranties, if
taken literally, may stand in the way of experimentation by
states with different approaches to the concept of "ordered
liberty." They seem to think that such free experimentation is
in itself a good thing, that it is, on the whole, preferable to the
absolute restrictions which the Bill of Rights imposes on the
Federal Government.

The answer to this has been supplied by Justice Rutledge,
who said that he knew of no better substitutes for the guaranties
in question. "A few may be inconvenient. But restrictions upon
authority for securing personal liberty, as well as fairness in trial
to deprive one of it, are always inconvenient—to the authority
so restricted." 14 And the answer has been given, too, by Justice
Black, when he said that he could not consider the Bill of
Rights to be an outworn eighteenth-century "strait jacket"—
the term once used by the Court.15 Its provisions, said Justice
Black,



The Fourteenth Amendment 39
may be thought outdated abstractions by some. And it is true that
they were designed to meet ancient evils. But they are the same kind
of human evils that have emerged from century to century wherever
excessive power is sought by the few at the expense of the many. In
my judgment the people of no nation can lose their liberty as long
as a Bill of Rights like ours survives and its basic purposes are
conscientiously interpreted, enforced and respected so as to afford
continuous protection against old, as well as new, devices and prac-
tices which might thwart those purposes. I fear to see the conse-
quences of the Court's practice of substituting its own concepts of
decency and fundamental justice for the language of the Bill of
Rights as its point of departure in interpreting and enforcing that
Bill of Rights.16



Is Freedom of Religion

an Absolute?

RELIGIOUS freedom, as it has come to be understood in the
United States, operates within the bounds of two broad limiting
concepts; namely, (1) separation of church and state, and (2)
reasonable exercise of the police power. The former is negative
in its import; it signifies a prohibition upon government. The
latter is permissive; it signifies the power of government to pro-
hibit or regulate conduct, though such conduct may have a reli-
gious significance to certain persons. In actual operation, often
only a thin line seems to mark the boundary between the two
conceptions. If the state is permitted to interfere with certain
conduct, we say that the state's action is a constitutional exercise
of the police power.1 If the state is prohibited from interfering
with certain conduct, we say that the attempted interference is
an infringement of the principle of religious freedom or of
separation of church and state. One principle is a label for the
exclusive dominion of the state, the other for the exclusive
dominion of the person. In Biblical terms, we have been speak-
ing of the two realms: the things that are God's and the things
that are Caesar's.2

But at once the question arises, What things are God's and
what things are Caesar's? When the Roman conqueror of Pales-
tine installed the image of the Emperor in the Temple, he
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was certain that he was acting within the jurisdiction of Caesar,
while the Jews were equally certain that the realm of God had
been invaded. When the board of education of West Virginia
ordered that all pupils participate in a flag salute ceremony in
the public schools, they were certain that their action was a
reasonable exercise of the state's police power, while Jehovah's
Witnesses were just as certain that the requirement was a breach
in the wall of separation of church and state. The point, in
brief, is that things, actions, events do not come bearing the
label "God's" or "Caesar's," except insofar as human beings
affix one label or the other; and human beings may differ
sharply as to which label should be affixed.

It should not be assumed that "secularists" will attempt to
broaden Caesar's jurisdiction, while church members will nat-
urally tend to look out for God's jurisdiction. The process of
distribution and definition does not by any means work in such
a simple fashion. A person may be a "secularist" when it comes
to the flag salute issue—he may argue that the flag salute re-
quirement is a reasonable assertion of the police power. He
may be equally a "secularist" when it comes to the state paying
the bus fares of children riding to and from parochial schools.
On the other hand, he may be a church man when the question
is Bible reading in the public schools—this, he may contend, is
an invasion of the realm of God. Is a Sunday statute an exercise
of the police power or a breach in the wall of separation? The
same person may be found to favor a Sunday statute and Bible
reading in schools and to oppose the released time plan of
religious education and the payment of bus fares of parochial
school pupils. The argument over these issues is not advanced by
the use of epithets, such as "secularism" or "theocracy."

In addition to religious freedom issues that are of a conse-
quential character and that may be resolved ultimately by
Supreme Court decision, there are several types of situations that
have only a theoretical interest.

(1) Actions that have only a symbolic or ceremonial sig-
nificance. Since 1864 some of our coins have had on them the
motto: "In God we trust."3 In April 1954 a stamp with a re-
ligious sentiment was introduced: the eight-cent stamp carried
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the inscription "In God we trust" arched over the Statue of
Liberty. The stamp was introduced with elaborate religious
and patriotic ceremonies. Practically no defenders of separation
as an absolute principle have publicly urged action to change
the Government's policy with respect to the coins or stamps.4

In his opinion for the majority of the Court in Zorach v.
Clauson, Justice Douglas assumed that the following acts do
not violate constitutional principles:

Prayers in our legislative halls; the appeals to the Almighty in the
messages of the Chief Executive; the proclamations making Thanks-
giving Day a holiday; "so help me God" in our courtroom oaths—
these and all other references to the Almighty that run through our
laws, our public rituals, our ceremonies.5

Such actions by the Government do not violate the First
Amendment, said Douglas, although "the constitutional stand-
ard is the separation of Church and State." In a time of crisis
such actions are likely to increase, but there is no limit on them
outside of public sentiment or a standard of good taste.

(2) Actions that the citizen cannot get litigated. Each House
of Congress has its own chaplain, who opens meetings with a
prayer. In 1789 Congress established chaplaincies, and they
have existed ever since.6 In 1953 a prayer room was established
in the Capitol. Now, just as the members of Congress may estab-
lish, by law or appropriation, cafeterias and restaurants, barber-
shops, chauffeurs, and other services for their own use or
comfort, so, too, they establish chaplaincies and a prayer room
if they believe that such facilities will help Congress in its
deliberations and work. President Eisenhower opened meetings
of his Cabinet with prayer; and preceding his own inaugural
address in January 1953, he read a prayer which he had written.
It is difficult to see how the courts could undertake to review
actions of this kind by a co-ordinate branch of the government.7

(3) Actions that have persisted for a long time. Church
property, for example, has been generally exempt from local
taxation, and this practice is an old one.8 The Constitution,
Justice Reed has said, should not be stretched to forbid "na-
tional customs" or "accepted habits of our people." With re-
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spect to them, he said, history takes precedence over a study
of the constitutional text. Established practices and customs
show, he said, that the Constitution does not bar "every friendly
gesture between church and state." The First Amendment is
"not an absolute prohibition against every conceivable situa-
tion where the two [church and state] may work together." 9

With regard to such well-established customs, it may be wise
to take seriously the observation of Justice Holmes that "tra-
dition and the habits of the community count for more than
logic." 10

In the area under examination it may be well generally to
bear in mind the following statement by Justice Holmes:

Many laws which it would be vain to ask the Court to overthrow
could be shown, easily enough, to transgress a scholastic interpreta-
tion of one or another of the great guaranties in the Bill of Rights.
They more or less limit the liberty of the individual or they diminish
property to a certain extent. We have few scientifically certain cri-
teria of legislation. . . . With regard to the police power, as else-
where in the law, lines are pricked out by the gradual approach
and contact of decisions on the opposing sides.11

In brief: While religious freedom, like other constitutional
freedoms, tends to declare itself an absolute—total separation
of church and state—it is in fact limited by the principle of
the police power and by practices that have become deeply
rooted as symbols or in tradition, or that are beyond effective
legal challenge.12 The Constitution, Justice Frankfurter has
said,

commands neither logical symmetry nor exhaustion of a principle.
"The problems of government are practical ones and may justify,
if they do not require, rough accommodations—illogical, it may be,
and unscientific." [McKenna] ... In adjudication as in legislation
the Constitution does not forbid "cautious advance, step by step,
and the distrust of generalities" [Holmes].13



8

The Police Power

IN THE judicial interpretation of the First Amendment, the
limits on religious freedom imposed by the police power were
asserted in the only case to come before the Supreme Court in
the nineteenth century in which a conflict between an act of
Congress and the guaranty of religious freedom was tested. The
case was Reynolds v. United States, decided in 1878.1

Before Utah became a state, Congress passed an act making
bigamy in the territory a federal offense. The defendant, when
charged with this crime, showed that at the time of his second
marriage he was a member of the Mormon Church; that it was
a doctrine of this church that polygamy was a duty; that it was
a practice, moreover, that was directly enjoined by God upon
man in a revelation to Joseph Smith; and that the church taught
that failure to practice polygamy will lead to eternal damnation.
Here, then, was a direct conflict between religious belief and
practice and a criminal statute. The Supreme Court held that
the act of Congress did not violate the First Amendment. By
this amendment, the Court said, "Congress was deprived of all
legislative power over mere opinion, but was left free to reach
actions which were in violation of social duties or subversive of
good order." In this connection the Court quoted from the
Virginia Bill for Establishing Religious Freedom, drafted by
Jefferson, "that it is time enough for the rightful purposes of
civil government for its officers to interfere when principles

44



The Police Power 45
break out into overt acts against peace and good order." Human
sacrifices, or the suicide of a wife committed on her husband's
funeral pyre, although the acting out of religious beliefs, may
nonetheless be prohibited. The Court marshalled evidence to
show that polygamy "has always been odious among the North-
ern and Western Nations of Europe" and among the people who
have settled the United States. "In the face of all this evidence,"
said the Court, "it is impossible to believe that the consti-
tutional guaranty of religious freedom was intended to prohibit
legislation in respect to this most important feature of social
life." Religious belief is no excuse for the commission of a
crime. The Court said:

Laws are made for the government of actions, and while they can-
not interfere with mere religious belief and opinions, they may with
practices. . . . Can a man excuse his practices . . . [when they
violate laws] because of his religious belief? To permit this would
be to make the professed doctrines of religious belief superior to
the law of the land, and in effect to permit every citizen to become
a law unto himself. Government could exist only in name under
such circumstances.

This decision has been cited repeatedly for the proposition,
now firmly settled, that religious belief cannot be accepted as
justification or excuse of an overt act that has been made
criminal by the legislature.

There are, however, instances of the law taking into con-
sideration religious beliefs and making these beliefs a justifica-
tion of an overt act that has been made criminal by statute.
Thus, under the draft law men are exempt from normal mili-
tary service if they can show that they are conscientiously op-
posed to participation in all war and that they are so opposed
"by reason of religious training and belief." 2 In World War I
the statute provided exemption only from combatant service;
there was no exemption for those who had conscientious scru-
ples against noncombatant as well as against combatant military
service; the 1940 act, however, allowed persons who were op-
posed to noncombatant service to be assigned to "work of
national importance under civilian direction."
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Christian Scientists have also been given exemptions from

certain laws; thus, in some states, employees who adhere to the
faith or teachings of a church which has as a tenet the healing by
prayer or spiritual means are exempt from compulsory dis-
ability insurance. In several states parents are liable to fine or
imprisonment if medical attention is not given an ailing child,
but the law exempts parents who afford their children healing
in accordance with their religious tenets; and in some states
the children of Christian Scientists are, by law, excused from
attendance at health and hygiene courses in public schools.3

An analogous situation is found in some states with respect
to their Sunday laws. In these states the laws provide that
persons who, for religious reasons, choose to observe Saturday
as their day of rest, shall not be liable to penalties for working
or transacting business on Sunday.

In these instances legislation expressly permits a person who
has religious scruples against complying with the law "to be-
come a law unto himself." The exemption in these instances
is the result of legislative discretion and not of constitutional
guaranties, for conscientious objection to military service is not
a right protected by the First Amendment;4 Christian Scientists
have resorted to legislative measures rather than court action,
and it is doubtful if they could win exemption on constitutional
grounds; 5 and Sunday laws which do not provide for the
exemption of seventh-day Sabbatarians have been upheld as
constitutional.6 It is, however, a constitutional right to sub-
stitute attendance at a private or a parochial school for at-
tendance at a public school.7

Some of these matters will be considered more closely at a
later point. Here it is important only to recognize the principle
that generally when Congress or a state legislature, in the exer-
cise of some constitutional power, enacts a statute which re-
quires or prohibits some action, and makes the violation a
criminal offense, there is no requirement inherent in the First
Amendment that religious beliefs shall constitute a sufficient
excuse or justification for noncomplicance with the terms of the
statute. The legislature may, however, in the exercise of its
discretion, give special consideration to religious scruples—as in
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the case of pacifists or Christian Scientists; but the failure to
exercise legislative discretion in favor of religious scruples does
not violate the Constitution.

When the interest sought to be protected by the legislature is
considered a vital one, it is hardly likely that exceptions will
be made. A Tennessee statute which makes it unlawful to
handle poisonous snakes in such a manner as to endanger the
life or health of any person does not exempt from its terms the
members of a religious sect which practices snake handling as a
form of evangelism; and a conviction of a member of a sect for
violation of the act violates no constitutional provision.8 No
human authority, the Tennessee constitution provides, "can, in
any case whatever, control or interfere with the rights of con-
science." This language seems to be even more sweeping and
emphatic than the language of the First Amendment, yet it did
not have the effect of making the statute invalid. It is even
likely that the act was adopted by the Tennessee legislature with
an eye specifically on the snake-handling practices of a sect, for
who but members of a sect would invite or seek such experi-
ences? Yet this would not condemn the act.9

How can one tell whether a statute is to be condemned as an
infringement of religious freedom or as a valid assertion of
legislative power? Generally, the test is whether the statute is
reasonable under all the circumstances.10 How is reasonableness
determined? This is done by comparing the relative importance
of the competing interests—e.g., religious freedom and the
state's interest in protecting the monogamous family or the life
of its citizens. To what extent are the competing interests in
conflict? Perhaps the interests may be reconciled, as, e.g., by
having a compulsory school attendance law but allowing par-
ents to send their children to a public or a private school. If
the interests can be thus reconciled, a statute which avoids re-
conciliation and compels a clash of the conflicting interests may
be unconstitutional.11

One cannot, however, be altogether certain of the sweep of
this proposition. Allowing conscientious objectors to substitute
noncombatant for combatant service, or work of national im-
portance under civilian direction for noncombatant service,
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seems to reconcile the conflict of interests in the case of all
pacifists except certain absolutists.12 The pattern provided by
the Selective Training and Service Act of 1940 seems, on the
whole, to protect conscience, while utilizing the manpower
resources of pacifists to advance the national interest in case
of war. Suppose, however, that Congress were to disregard en-
tirely the scruples of the pacifists—as in World War I it dis-
regarded the scruples of the men who objected to noncom-
batant service, and as in World War II it disregarded the
scruples of certain absolutists. Such congressional action would
not be, I believe, unconstitutional; for conscientious objection
is not supported by the Constitution; it hangs on a thread of
congressional discretion or grace. The capacity of the legislature
to reconcile the conflict of interests is not the constitutional
test, but it may serve as one of the factors in the court's reason-
ing respecting the reasonableness of the legislation.

Even when the interests competing with religious freedom
seem at first glance to be approximately on the same level, the
courts may not treat them in the same way. Reconciliation of
conflict is possible with respect to Sunday laws, for the law
could permit a seventh-day Sabbatarian to substitute Saturday
for Sunday as his day of rest and to work on Sunday without
causing noise or any other form of annoyance or offense; in this
way an undue economic burden on the seventh-day Sabbatarians
would be avoided. Yet the courts have refused to hold that
this form or any other form of reconciliation is constitutionally
imperative with respect to Sunday laws. Why is reconciliation of
conflict required with respect to compulsory school attendance
but not with respect to Sunday rest laws? The answer may be
that the educational prerogatives of parents deserve greater pro-
tection than the economic rights of persons who observe the
seventh day of the week as their sabbath.

In the latter case, it may be observed, the seventh-day sab-
batarian is not compelled by the law (though he may by eco-
nomic considerations) to work or do business on Saturday; he
may freely observe that day as his sabbath if he is willing to pay
for the privilege by suffering some economic loss. Can we say
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that the test of reasonableness (or constitutionality) is whether
the statute imposes a compulsion upon the conscience directly
by forcing or prohibiting the doing of an act which violates a
person's religious conscience? This does not appear to be the
test; for the snake-handling cultist is prohibited from handling
poisonous snakes; and the believer in polygamy is compelled
to limit himself to a single wife; and the member of a spiritual
healing sect may be compelled to subject his child to vaccina-
tion or to a blood transfusion in order to save the child's life.13

Religious freedom is constitutionally protected; but what is
to one man religion is to another man primitive superstition,
or immorality, or even criminality. The questions we have
considered demonstrate the impossibility of a judicial definition
of "religion"—a definition which would make what is excluded
from its terms constitutionally unprotected.14

Apart from "narrow exceptions," the Supreme Court has said,
"it is no business of courts to say that what is a religious prac-
tice or activity for one group is not religion under the protection
of the First Amendment." 15 What are the "narrow exceptions"?
The court failed to say, except to cite two cases that involved
polygamy. Its failure to go beyond that is, I think, quite
justified.

"The law knows no heresy," Justice Miller said for the
Supreme Court in 1871,16 and in 1944 Justice Douglas re-
affirmed this view when he said that freedom of religion, under
the Constitution,

embraces the right to maintain theories of life and of death and of
the hereafter which are rank heresy to followers of the orthodox
faiths. Heresy trials are foreign to our Constitution. Men may be-
lieve what they cannot prove. They may not be put to the proof
of their religious doctrines or beliefs. Religious experiences which
are as real as life to some may be incomprehensible to others. . . .
Man's relation to his God was made no concern of the state. He was
granted the right to worship as he pleased and to answer to no man
for the verity of his religious views.17

And Justice Jackson has restated this view in language no less
emphatic:
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If there is any fixed star in our constitutional constellation, it is that
no official, high or petty, can prescribe what shall be orthodox in
politics, nationalism, religion, or other matters of opinion or force
citizens to confess by word or act their faith therein.18

The broad significance and intent of these pronouncements
are beyond attack or even question, but one cannot press some
of the propositions without running into trouble. Is it true that
Americans are granted the right to worship as they please? We
have seen that when extreme cases are met—like snake-handling
—the proposition shows cracks.

Justice Frankfurter has chosen to state the scope of the First
Amendment in negative terms. "The constitutional protection
of religious freedom," he has said, "terminated disabilities, it
did not create new privileges. It gave religious equality, not civil
immunity. Its essence is freedom from conformity to religious
dogma, not freedom from conformity to law because of religious
dogma." 19 This formulation accounts for the cases in which
religious belief was held to be no excuse or justification for the
violation of a police measure; but by its terms it fails to com-
prehend the cases in which the police power was required to
accommodate itself to the First Amendment guaranty of re-
ligious freedom—a parent does, e.g., have constitutional free-
dom from conformity to law because of religious dogma when
he chooses to send his child to a parochial school.

In the Barnette case Justice Jackson seemed to project the
clear and present danger test in cases in which an attempt is
made to restrict religious freedom.20 Freedoms "of speech and
of press, of assembly, and of worship," he said, may not be
infringed on the "slender grounds" of the "rational basis" test.
These freedoms, he said, "are susceptible of restriction only to
prevent grave and immediate danger to interests which the
state may lawfully protect." It is doubtful if the use of this test
is more likely to rationalize the cases than the use of the
balance-of-interests test. For example: When Congress declares
war, the country faces a grave and an immediate danger, and
so the religious scruples of conscientious objectors may con-
stitutionally be disregarded by the draft laws. But suppose we
have peacetime conscription to prepare for a danger that may
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never become grave and immediate? It would not matter: the
exemption of pacifists is always a matter of legislative grace
and not of constitutional right.21 While the clear and present
danger may rationally explain the prohibition upon snake
handling, it fails to rationalize all the cases in which compulsion
upon conscience has been sustained.

The freedoms of the First Amendment remain "majestic
generalities." 22 "General propositions do not decide concrete
cases," Justice Holmes said. "The decision will depend on a
judgment or intuition more subtle than any articulate major
premise." 23 To a considerable degree, insofar as it allows or
prohibits legislative restrictions on conduct, the constitutional
guaranty of religious freedom is and will remain "a brooding
omnipresence in the sky." 24



The Principle of Separation

of Church and State

WE have discussed the principles or doctrines which, as applied
in specific instances, limit the claims of religious freedom. Now
we shall discuss the extent or sweep of the guaranty of religious
freedom at the point where its claims appear to be very broad.

The Reynolds case of 1878, which formulated the limits on
the guaranty by stating the principle that religious belief can-
not justify an overt act (in that case polygamy) that has been
made criminal by the legislature, also, for the first time in the
Supreme Court, spoke of Jefferson's "wall of separation between
Church and State." 1

Chief Justice Waite, in his opinion for the Court, said that
the First Amendment expressly forbids legislation which re-
stricts the free exercise of religion. But what is "religion"?—
"what is the religious freedom which has been guarantied?" For
his answer, Waite turned to the history of the time when the
First Amendment was adopted, and after quoting from Jef-
ferson's famous letter to the Danbury Baptist Association, he
said: "Coming as this does from an acknowledged leader of
the advocates of the measure, it may be accepted almost as an
authoritative declaration of the scope and effect of the amend-
ment thus secured."

The Supreme Court sixty-eight years later unanimously
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adopted Chief Justice Waite's line of reasoning and confirmed
—this time without the qualification of "almost"—as authori-
tative Jefferson's phrase as descriptive or definitive of the scope
and effect of the religious freedom clause of the First Amend-
ment. "In the words of Jefferson," said Justice Black in the
Everson case in 1946, "the clause against establishment of re-
ligion by law was intended to erect 'a wall of separation between
Church and State.' Reynolds v. United States." 2 This interpreta-
tion of the religious freedom clause was adopted by the Court
in the light of the history of the clause and, said Justice Black,
"the evils it was designed forever to suppress." The Court
adopted this interpretation with full awareness that it meant
giving the religious freedom clause a "broad" meaning.

Now, what does the separation of church and state involve?
This is the Court's answer, in the language of Justice Black:

Neither a state nor the Federal Government can set up a church.
Neither can pass laws which aid one religion, aid all religions, or
prefer one religion over another. Neither can force nor influence
a person to go to or to remain away from church against his will
or force him to profess a belief or disbelief in any religion. No per-
son can be punished for entertaining or professing religious beliefs
or disbeliefs, for church attendance or non-attendance. No tax in
any amount, large or small, can be levied to support any religious
activities or institutions, whatever they may be called, or whatever
form they may adopt to teach or practice religion. Neither a state
nor the Federal Government can, openly or secretly, participate in
the affairs of any religious organizations or groups and vice versa.

Justice Rutledge's opinion in the Everson case went more
extensively and profoundly into the historical background of
the First Amendment and confirmed Justice Black's interpreta-
tion that the religious freedom clause meant separation of
church and state: "a complete and permanent separation," said
Rutledge, "of the spheres of religious activity and civil au-
thority," such as would forbid "comprehensively" "every form
of public aid or support for religion"; and the word "religion,"
as used in the Constitution, "connotes the broadest content."
The prohibition of the First Amendment "broadly forbids state
support, financial or other, of religion in any guise, form or
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degree." The meaning and scope of the First Amendment, said
Rutledge, are such as were intended by Madison and Jefferson
(especially the former); for

all the great instruments of the Virginia struggle for religious
liberty thus became warp and woof of our constitutional tradition,
not simply by the course of history, but by the common unifying
force of Madison's life, thought and sponsorship. He epitomized
the whole of that tradition in the Amendment's compact, but none-
theless comprehensive, phrasing. . . . With Jefferson, Madison be-
lieved that to tolerate any fragment of establishment would be by
so much to perpetuate restraint upon that freedom. Hence he sought
to tear out the institution not partially but root and branch, and
to bar its return forever. . . . Our constitutional policy . . . does
not deny the value or the necessity for religious training, teaching
or observance. Rather it secures their free exercise. But to that end
it does deny that the state can undertake or sustain them in any form
or degree. For this reason the sphere of religious activity, as dis-
tinguished from the secular intellectual liberties, has been given the
twofold protection and, as the state cannot forbid, neither can it
perform or aid in performing the religious function. The dual pro-
hibition makes that function altogether private. It cannot be made
a public one by legislative act. This was the very heart of Madison's
Remonstrance, as it is of the Amendment itself. . . . The realm of
religious training and belief remains, as the Amendment made it,
the kingdom of the individual man and his God. It should be kept
inviolately private.

Two years after the Everson decision the Supreme Court was
asked to declare the quoted passages from Justice Black's opin-
ion to have been mere obiter dicta and to repudiate them. It
was contended that the First Amendment forbids only govern-
ment preference of one religion over another and not impartial
assistance of all religions; furthermore, that the Fourteenth
Amendment does not incorporate the "establishment of re-
ligion" clause of the First Amendment. In the McCollum case
in 1948, the Court, again in an opinion by Justice Black, re-
jected these contentions.3 The opinion for the Court again
quoted the "wall of separation" passage from Jefferson's letter
and stated that in the Everson case the full Court had agreed
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"that the First Amendment's language, properly interpreted,
had erected a wall of separation between church and state."
This wall, the Court added, "must be kept high and im-
pregnable."

Again, in 1952, in Zorach v. Clauson the Supreme Court, in
an opinion by Justice Douglas, stated:

There cannot be the slightest doubt that the First Amendment re-
flects the philosophy that church and state should be separated.
And so far as interference with the "tree exercise" of religion and
an "establishment" of religion are concerned, the separation must
be complete and unequivocal. The First Amendment within the
scope of its coverage permits no exception; the prohibition is ab-
solute.4

The principle of separation, however, Justice Douglas went on
to say, does not make church and state enemies one to the
other; there may be some give and take between them. This
is how Justice Douglas put the matter:

The First Amendment, however, does not say that in every and all
respects there shall be a separation of church and state. Rather,
it studiously defines the manner, the specific ways, in which there
shall be no concert or union or dependency one on the other. That
is the common sense of the matter. Otherwise, the state and religion
would be aliens to each other—hostile, suspicious, and even un-
friendly. Churches could not be required to pay even property taxes.
Municipalities would not be permitted to render police or fire
protection to religious groups. Policemen who helped parishioners
into their places of worship would violate the Constitution. Prayers
in our legislative halls; the appeals to the Almighty in the messages
of the Chief Executive, the proclamations making Thanksgiving
Day a holiday; "so help me God" in our courtroom oaths—these
and all other references to the Almighty that run through our laws,
our public rituals, our ceremonies would be flouting the First
Amendment. A fastidious atheist or agnostic could even object to
the supplication with which the Court opens each session: "God
save the United States and this Honorable Court."

In these passages from his opinion for the Court, Justice
Douglas confirms the view we have previously stated; namely,
that while the principle of separation of church and state tends
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to declare itself as an absolute, it is in fact limited by the police
power and other constitutional powers (e.g., the war power),
and by practices that have become widely accepted as national
symbols or traditions, as well as by practices that appear to be
beyond effective legal challenge. Justice Douglas attempted to
summarize this extremely complex situation by saying: "The
constitutional standard is the separation of church and state.
The problem, like many problems in constitutional law, is one
of degree."

The debate over religious freedom has thus far resulted in the
projection of three leading points of view as to the essential
meaning of the First Amendment provision guarantying the
free exercise of religion and prohibiting an establishment of
religion. We shall now consider them.

A. THE PRINCIPLE REJECTED

At one extreme is the view of the Roman Catholic hierarchy
that rejects the principle of separation and would substitute for
it the principle of co-operation.5 Jefferson's metaphor, accord-
ing to this view, signified nothing except that there should be
no established church, no national religion, no official church
that would be the recipient from the government of special
favors, benefits extended to one church and withheld from all
other churches; the prohibition upon the establishment of re-
ligion meant only that the government may not extend pref-
erential treatment to one religion as against another; it did not
mean governmental indifference to religion and the exclusion
of co-operation between government and religion. In the place
of "separation" should be the concept "distinction."

Distinction and cooperation are correlatives; they must exist to-
gether. They necessarily mean peace. . . . Distinction and coopera-
tion. These are the instruments the Catholic Church offers with
which to work out in the concrete the eternal dilemma of the claims
of the temporal and the eternal, a dilemma that faces every be-
liever.6

This theory requires the state to have a friendly interest in the
end which the churches seek to achieve and to assist them
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in attaining those ends; but governmental aid is to be extended
to all churches or religions equally. According to this view,
equal treatment of all religions is of the essence of the First
Amendment's prohibition upon an establishment of religion—
"prohibition of a preferred position to any one religion, to the
disadvantage of the others; and equality of all religions before
the state." 7

This position involves a negative and a positive proposition;
namely, (a) the government is prohibited from setting up any
one church in a preferred, let alone monopolistic, position, and
(b) the government has the positive duty to co-operate with all
churches or religions.

This view was formulated as a reaction to the decisions of
the Supreme Court in the Everson and McCollum cases, which
\vere characterized as "an entirely novel and ominously ex-
tensive interpretation" of the establishment of religion clause
of the First Amendment.8

B. THE PRINCIPLE AS AN ABSOLUTE

At the other extreme is the separation doctrine, as stated in
the Everson and McCollum cases, and affirmed in the Zorach
opinion by Justice Douglas. While it is the official doctrine of
the Supreme Court, from which no member of the Court has
expressly dissented, it may be said that the supporters of the
doctrine in its extreme formulation have been Justices Black,
Frankfurter, Jackson, and Rutledge. To make clear their po-
sition one needs to consider the dissenting opinions in the
Everson and Zorach cases.

In the Everson case the Court had before it the following
facts: A New Jersey statute authorized local boards of education
to provide for the transportation of children "to and from
school other than a public school," except a school operated
for profit, over established public school routes, or by other
means when the child lives "remote from any school." Acting
tinder the authority given to it by this statute, the school board
of Ewing Township provided by resolution for the transporta-
tion of pupils of the township to certain public schools "and
Catholic schools by way of public carrier." The practice under
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this resolution was for parents to pay for the transportation of
their children to public or parochial schools, and for the school
board to reimburse them semiannually. The highest court in
New Jersey upheld these arrangements as consistent with the
state constitution and with the United States Constitution. The
United States Supreme Court, by a five-to-four vote, affirmed
the decision.

The dissenting Justices contended that while the majority
advocated "complete and uncompromising separation of church
from state," their decision in fact violated this principle; for
here money raised by taxation was used to support a transgres-
sion of the principle of separation insofar as the money was used
to pay parents the costs of transportation of their children on
their way to and from schools in which religion was a prominent
feature of the educational program. "I should be surprised,"
said Justice Jackson,

if any Catholic would deny that the parochial school is a vital, if
not the most vital, part of the Roman Catholic Church. . . . Catho-
lic education is the rock on which the whole structure rests, and
to render tax aid to its Church school is indistinguishable to me
from rendering the same aid to the Church itself.

Religious worship or instruction or attendance at religious
institutions of any character can never be made public busi-
ness. The Constitution, the dissenters argued, has the effect to
take every form of propagation of religion out of the realm of
things which could "directly or indirectly" be made public
business and thus win public support "in whole or in part."
Religious freedom is guarantied "in absolute terms, and its
strength is its rigidity."

The guaranty of religious freedom works in two ways; namely,
it keeps the state's hands off religion, and it keeps religion's
hands off the state. The Supreme Court has zealously protected
religion whenever the state attempted, however indirectly, to
touch it, even if protection of religion under the circumstances
meant a sacrifice of the state's interest in the maintenance of
public order, or the privacy of the home, or taxation. "But we
cannot have it both ways." If religion cannot be made to suffer
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restrictions imposed on it by the state, it cannot seek benefits
from the state.

If these principles seem harsh in prohibiting aid to Catholic educa-
tion, it must not be forgotten that it is the same Constitution that
alone assures Catholics the right to maintain these schools at all
when predominant local sentiment would forbid them. ... If the
state may aid these religious schools, it may therefore regulate them.

The Constitution prohibits every form of interference with the
free exercise of religion, so it prohibits "every form of public
aid or support for religion." Said Justice Rutledge:

The prohibition broadly forbids state support, financial or other,
of religion in any guise, form or degree. It outlaws all use of public
funds for religious purposes. . . . Does New Jersey's action furnish
support for religion by use of the taxing power? Certainly it does,
if the test remains undiluted as Jefferson and Madison made it,
that money taken by taxation from one is not to be used or given
to support another's religious training or belief, or indeed one's
own; . . . and the prohibition is absolute.

It is clear from Justice Rutledge's dissenting opinion, with
which the three other dissenting Justices concurred, that this
prohibition on state aid would rule out, not only the cost of
transportation, but also "the cost of textbooks, of school lunches,
of athletic equipment, of writing and other materials"; indeed,
whatever aids, contributes to, promotes, or sustains the propa-
gation of beliefs.

The dissenting Justices considered the majority's decision to
be perhaps the second breach in the wall of separation, the
Cochran decision in 1930 being the first.9 In that case the Court
upheld as constitutional legislation which authorized the state
to purchase nonreligious textbooks for both public and paro-
chial school pupils. Justice Rutledge pointed out that the
religious freedom clause of the First Amendment was not pre-
sented as an issue by the briefs in that case; furthermore, he
doubted if in a parochial school the division of education into
secular and religious could be justified. It is clear, I think,
that if the issue of textbooks had been presented in the Everson
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case, the four dissenting Justices would have held that free
textbooks for parochial schools was unconstitutional. How the
other Justices would have voted on this issue in 1946, it is
hazardous to say.

In the First Amendment the dissenting Justices saw an ab-
solute bar. There is no room for the question of degrees of
trespass upon the Amendment. A measure that is "at the very
threshold of departure from the principle" should be declared
unconstitutional, otherwise the question of principle may be-
come "entangled in corrosive precedents."

The majority contended that the payment of bus fares was
comparable as a safety measure (by protecting the lives and
safety of the pupils) to police and fire protection made available
to church schools. This analogy was rejected by the minority,
who argued that police and fire protection are "matters of com-
mon right, part of the general need for safety"; for a fire de-
partment cannot stand idly by while a church burns.

The Zorach case in 1952 settled the constitutional issue in-
volved in the released time plan of religious education by a
six-to-three decision that the plan as it was set up in New York
City did not violate the guaranty of religious freedom. The
dissenting Justices here found an occasion to affirm their ad-
herence to the principle of separation as a fairly absolute con-
stitutional injunction. In order to comprehend their position
as it is stated within the context of the facts in the case, it is
necessary first to examine briefly the Court's decision in the
McCollum case of 1948, which also involved the released time
plan of religious education.

The board of education of a school district in Champaign
County, Illinois, permitted the giving of religious instruction
by clergymen in the schools. Pupils whose parents signed "re-
quest cards" were permitted to attend the denominational
classes, which were held weekly for either thirty or forty-five
minutes. Classes were conducted in the regular classrooms of
the school building. Students who did not choose to take the
religious instruction left their classrooms and went to some
other part of the school for a continuation of their secular
studies. Students who chose religious instruction attended
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classes conducted by Catholic priests or by Protestant teachers
(at one time a rabbi conducted a class in Judaism). The denom-
inational teachers were not paid by the school authorities. These
teachers reported to the secular teachers on the attendance or
absence of the pupils.

These facts, the Court held, showed the use of public
property for religious instruction "and the close cooperation
between the school authorities and the religious council [spon-
sor of the plan] in promoting religious education." The state's
compulsory education system assisted and was integrated with a
program of religious instruction, and pupils were released in
part from their legal duty if they agreed to attend religious
classes. "This," Justice Black said in his opinion for eight Jus-
tices, "is beyond all question a utilization of the tax-established
and tax-supported public school system to aid religious groups
to spread their faith." The Champaign plan, the Court held,
fell "squarely under the ban of the First Amendment (made
applicable to the states by the Fourteenth)."

In a concurring opinion Justice Frankfurter stated that

separation is a requirement to abstain from fusing functions of gov-
ernment and of religious sects, not merely to treat them all equally.
That a child is offered an alternative may reduce the constraint; it
does not eliminate the operation of influence by the school in mat-
ters sacred to conscience and outside the school's domain. The law
of imitation operates, and non-conformity is not an outstanding
characteristic of children. The result is an obvious pressure upon
children to attend. . . . We renew our conviction that "we have
staked the very existence of our country on the faith that complete
separation between the state and religion is best for the state and
best for religion." ... If nowhere else, in the relation between
church and state, "good fences make good neighbors."

The case, said Justice Frankfurter, did not involve merely
the question of enabling children to obtain religious instruction
for thirty or forty-five minutes; for if that were all, Saturday
or Sunday could be utilized for this purpose, or the authorities
could adopt the dismissed time or French plan, whereby one
school day is shortened and all children are dismissed and al-
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lowed to go wherever they please, "leaving those who so desire
to go to a religious school." But the people in Champaign
County interested in religious instruction were not satisfied
merely to find or make time for such instruction:

The momentum of the whole school atmosphere and school planning
is presumably put behind religious instruction, as given in Cham-
paign, precisely in order to secure for the religious instruction such
momentum and planning. To speak of "released time" as being
only half or three quarters of an hour is to draw a thread from a
fabric.

In the Zorach case the Court was called upon to consider the
released time plan as it was set up in New York City. There
the pupils who were released on the written request of their
parents left the school property and went to church centers, and
those not released remained in the classrooms. The churches
made weekly reports to the schools on attendance. One hour a
week was allowed for this program. No announcement was
made in the public schools relative to the program, and the pub-
lic schools assumed no responsibility for attendance at the reli-
gious schools. A majority of six Justices held that

this "released time" program involves neither religious instruction
in public school classrooms nor the expenditure of public funds. All
costs, including the application blanks, are paid by the religious
organizations. The case is therefore unlike Illinois ex rel. McCollum
v. Board of Education. ... In the McCollum case the classrooms
were used for religious instruction and the force of the public school
was used to promote that instruction. Here . . . the public schools
do no more than accommodate their schedules to a program of out-
side religious instruction. We follow the McCollum case. But we
cannot expand it to cover the present released time program.

In dissenting, Justice Black said that the only difference be-
tween the Champaign and New York City programs was that in
the latter the school buildings were not used; but in both pro-
grams the public schools aided the churches by providing pupils
for the religious classes, through releasing some of the children
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from regular class work, manipulating "the compelled classroom
hours of its compulsory school machinery so as to channel chil-
dren into sectarian classes." New York has used its compulsory
education laws

to help religious sects get attendants presumably too unenthusiastic
to go unless moved to do so by the pressure of this state machinery.
. . . Any use of such coercive power by the state to help or hinder
some religious sects or to prefer all religious sects over nonbelievers
or vice versa is just what I think the First Amendment forbids.

To Justice Black there was no question of degree: "In con-
sidering whether a state has entered this forbidden field the
question is not whether it has entered too far but whether it has
entered at all."

Justice Frankfurter again pointed out that the churches and
the school authorities could easily resort to a constitutional
method to achieve the furtherance of religious education;
namely, by instituting a dismissed time program, whereby all
pupils would leave school, some to study music, some to receive
ethical instruction, some to receive sectarian instruction—every
one being free to make use of his leisure time as he saw fit. But
it was obvious that the churches lacked confidence in the appeal
of their educational offerings, so they sought to make use of the
public schools as the instrument for securing attendance at
denominational classes. When the school authorities fulfill this
sectarian objective—as they do in New York City—they violate
the Constitution.

Justice Jackson agreed with this view of the New York City
program, which contemplates the school "as a temporary jail
for a pupil who will not go to church." It is compulsion when,
by indirection or forthrightly, Caesar is used to collect what
should be rendered to God. The distinction attempted to be
drawn by the majority between the Champaign and the New
York City programs is "trivial, almost to the point of cynicism,
magnifying . . . nonessential details." The wall of separation
has become "warped" and "twisted."

It should be made clear that the proponents of the principle
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of separation as an absolute prohibition upon co-operation be-
tween church and state are not motivated by any antireligious
feeling; on the contrary, they believe in separation because only
under this condition can the sphere of religion be kept invio-
late. As they see the situation, state aid to religion must in time
become injury to religion. Only aid may be intended, but un-
intended injury will be the consequence. For the state's power
is almost always coercive in its effects; only rarely—e.g., when
it aids the victims of a flood—is the state's action organized
benevolence untainted by coercion (although even here the
funds distributed by the state have been raised by taxation,
which is always coercive with respect to the taxpayer).

Thus, in the New York City released time program it ap-
peared that the school authorities were merely lending a
friendly hand to the churches in the interest of a religious educa-
tion program that had been organized on a voluntary basis by
the denominational groups themselves; but this way of looking
at the facts disregards the bedrock upon which the entire scheme
had been built; namely, the state's compulsory education laws.
When the released time hour comes, the pupil must choose be-
tween two alternatives: he may leave school and go to his church
school, or he may remain in public school. If he chooses the
former alternative, his attendance at the church school will be
a compliance with the state's compulsory education laws. True,
he has the choice of not going to the church school; but he is
limited in his choice between alternatives each of which fulfills
a requirement imposed by the state. It is this point that is
stressed—and rightly so—by Justice Frankfurter. If advocates
of religious education were willing to forego state aid, they
would, Justice Frankfurter contended, substitute the dismissed
time for the released time program. The controversy would
promptly end, he said, if the advocates of religious instruction

were content to have the school "close its doors or suspend its opera-
tions"—that is, dismiss classes in their entirety, without discrimina-
tion—instead of seeking to use the public schools as the instrument
for securing attendance at denominational classes. The unwilling-
ness of the promoters of this movement to dispense with such use
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of the public schools betrays a surprising want of confidence in the
inherent power of the various faiths to draw children to outside
sectarian classes—an attitude that hardly reflects the faith of the
greatest religious spirits.

The dismissed time program would avoid the constitutional
issue and represent an accommodation or reconciliation of the
spheres of church and state to one another without either insti-
tution aiding or hindering the other. The persistent failure or
refusal of the church groups to seek dismissed time in the place
of released time is proof that they prefer released time for the
advantages it offers—advantages which have their source in the
state's power to coerce the will of the public school pupils,
advantages which do more than merely encourage religious in-
struction or co-operate with religious authorities. Under dis-
missed time children would go to religious instruction not
because the law compelled them to choose between such in-
struction and remaining in the public school, but because,
being free from the coercion imposed by the compulsory school
attendance laws, they would freely choose religious instruction.
Their choice would then be as free "as the choice of those who
answered the call to worship moved only by the music of the
old Sunday morning church bells." 10 There is coercion, not
freedom, Justice Jackson said, when the public school is made
to serve as a temporary jail for the pupil who will not go to a
church school; and we start down a rough road, he added, "when
we begin to mix compulsory public education with compulsory
godliness." n

In brief, while dismissed time would reconcile the interests of
church and state, released time utilizes the state on behalf of
the church. The purpose of the First Amendment is to prohibit
both the immediate advantages to church or state that may re-
sult from their commingling or their co-operation, howsoever
small these advantages may be, and the long-run injury to both
church and state that is bound to follow when the principle of
co-operation is substituted for the principle of separation. This
is why the question is not whether the state has entered the field
of religion too far, but whether it has entered at all.
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C. THE PRINCIPLE AS A RULE OF REASON, OR
CO-OPERATIVE SEPARATION

(1) The Zorach Released Time Case

While the principle of separation has been affirmed unani-
mously by the Supreme Court, only a minority of Justices, as
we have seen, interpret the principle in absolute terms and
apply it as a bar to any form of state aid to religion. A majority
of Justices have, however, in fact whittled down the principle to
the point where it has become a rule of reason. Theoretically,
they adhere to the principle of separation; practically, they tend
in the direction of the principle of co-operation. They try to
steer a middle course, but a middle course between separation
and co-operation can mean only—co-operation. There is, how-
ever, a significant difference between the all-out co-operation
urged by some churchmen and the restrained co-operation ap-
proved by these Justices of the Supreme Court. The latter posi-
tion may be spoken of as "co-operative separation."

The first formulation of this position in the Supreme Court
was by Justice Reed. In his dissenting opinion in the McCollum
case he directed attention "to the many instances of close associ-
ation of church and state in American society" and recalled that
"many of these relations are so much a part of our tradition and
culture" that they are accepted without dispute. The First
Amendment, he said, is "not an absolute prohibition against
every conceivable situation" where church and state may work
together; it does not bar "every friendly gesture between church
and state." The sweep of the First Amendment is limited by
"precedents, customs and practices," by "practices embedded in
our society by many years of experience," by "national cus-
toms," "accepted habits of our people," "the history of past
practices," and by "those incidental advantages that religious
bodies . . . obtain as a by-product of organized society." To
Justice Reed the following were among "well-recognized and
long-established practices" that were constitutional: "recogni-
tion of the interest of our nation in religion, through granting,
to qualified representatives of the principal faiths, of opportu-
nity to present religion as an optional extracurricular subject
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during released school time in public school buildings"; also,
the transportation of children to church schools, as in the Ever-
son case; free textbooks to the pupils of church schools, as in the
Cochran case; lunch for children in all tax-exempt schools, un-
der the terms of the National School Lunch Act; 12 a contribu-
tion by the Federal Government to a hospital owned and
operated by the Roman Catholic Church for the building of
an addition;13 chaplains in Congress, in the armed forces, and
in the naval and military academies; training for the ministry
by eligible veterans at government expense; 14 and the opening
exercises in the schools of the District of Columbia, which
include a reading from the Bible without comment and the
Lord's Prayer.

What this comes to is a flexible interpretation of the First
Amendment to spare some practices which have the advantage
of relative antiquity, and other practices which are the subject
of sharp attack.

It is in the majority opinion of the Court in the Zorach case,
however, that the absoluteness of the principle of separation is
reduced to relativity, without at the same time expressly approv-
ing as constitutional all practices that have the support of history.
The problem, said the Court, is "one of degree." The opinion
of Justice Douglas for the Court projects a distinction between
aid to a denomination, which is prohibited, and encouragement
of and co-operation with religion in general—undifferentiated,
noninstitutional religion,—which is permitted. From now on
the Court will need to consider, in specific cases as they arise,
whether the facts spell out aid or only comfort to religion; and
if the comfort (encouragement and co-operation) is for religion
in general, or for institutionalized, organized denominations.

The Supreme Court, in a case decided in 1892, stated that
"this is a religious people," that "this is a religious nation," and
that "this is a Christian nation." 15 Then in 1930 the Court
again said: "We are a Christian people." 16 Justice Douglas,
without reference to precedents, and without reference to Chris-
tianity, said: "We are a religious people whose institutions pre-
suppose a Supreme Being." 17 From this followed the proposition
that
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when the state encourages religious instruction or cooperates with
religious authorities by adjusting the schedule of public events to
sectarian needs, it follows the best of our traditions. For it then re-
spects the religious nature of our people and accommodates the pub-
lic service to their spiritual needs. To hold that it may not would
be to find in the Constitution a requirement that the government
show a callous indifference to religious groups. That would be pre-
ferring those who believe in no religion over those who do believe
... we find no constitutional requirement which makes it necessary
for government to be hostile to religion and to throw its weight
against efforts to widen the effective scope of religious influence.

This view does not mean, Justice Douglas indicated, that the
bars between church and state are down. He gave examples of
the types of activities that remain prohibited: a released time
program such as the facts in the McCollum case disclosed; the
thrusting of any sect on any person; making a religious observ-
ance compulsory; coercing anyone to attend church, or to
observe a religious holiday, or to take religious instruction; also:

government may not finance religious groups nor undertake reli-
gious instruction nor blend secular and sectarian education nor use
secular institutions to force one or some religion on any person.
. . . The government must be neutral when it comes to competition
between sects.

The position taken by the Court in this case is, I believe, quite
different from the position it took in the McCollum case. In the
McCollum case the Court found no difficulty in adherence to a
doctrine of neutrality as defining the relations between church
and state; but in the Zorach case the Court seems to say that
neutrality is impossible; that neutrality would mean "hostility,"
or "callous indifference," which in turn would mean "preferring
those who believe in no religion over those who do believe."
The government must be "neutral when it comes to competi-
tion between sects," but may not be neutral toward religion.

"Now I protest," said Abraham Lincoln in his speech on the
Dred Scott decision, "against the counterfeit logic which con-
cludes that, because I do not want a black woman for a slave I
must necessarily want her for a wife. I need not have her for
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either. I can just leave her alone." 18 The state may not enslave
the church, nor may it marry her; it must leave her alone; but—
adds the Supreme Court—it must be nice to her. For apparently
the church is a rather vain lady; and a man ought not to leave
a lady alone to the point where she may judge his "neutrality"
to be "callous indifference"; he must leave her alone—and yet
not leave her alone. The state may not—at least not directly
and brazenly—spend money on the church; it may not start
on the road toward making her a "kept" church; but it may
give ample evidence of its awareness of the existence of the
church and of her significance, appeal, worth, and desirability.19

In the opinion of Justice Douglas we see an attempt at the
commingling of the currents of thought, each in its own way
representing an extreme position; namely, (1) complete, abso-
lute separation of church and state, and (2) not separation, but
"distinction and cooperation." These two streams are not yet
altogether fused, to make up an organically and functionally
adequate "third force" in constitutional doctrine. It will take
some time before such an achievement will be altogether ap-
parent and clear. At the present, the two streams pass through
each other without commingling. But if the Zorach decision
foreshadows future developments, more emphasis will be placed
on co-operation than on separation.

(2) The Doremus Bible-Reading Case

Although Justice Jackson dissented in the Zorach case, and
on the whole, as we have seen, belongs with the absolute sepa-
ratists, one can see from his concurring opinion in the McCol-
lum case that his absolutism will be mitigated on occasion.

While he made it clear that he objected to the Champaign
plan of released time, and that he would prohibit "teaching of
creed," "catechism," "ceremonial," and "forthright proselyting"
in the public schools, he added that "it remains to be demon-
strated whether it is possible, even if desirable," to cast out of
the public school "all that some people may reasonably regard
as religious instruction." He would find it extremely difficult,
he said, to decide when "instruction turns to proselyting and
imparting knowledge becomes evangelism," except in the "crud-
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est cases." Apart from such cases, we must, he said, "leave some
flexibility to meet local conditions, some chance to progress by
trial and error." The Court, he thought, should not lay down
"a sweeping constitutional doctrine," or decree "a uniform,
rigid and, if we are consistent, an unchanging standard for
countless school boards," and thereby force the Court to act as a
"super board of education for every school district in the
nation." The Constitution, he maintained, does not contain
"one word" to help judges decide "where the secular ends and
the sectarian begins in education."

Under these given conditions, he thought that the Court
should not review cases brought by persons who are dissatisfied
"with the way schools are dealing with the problem" but who
fail to demonstrate that they have suffered a penalty or are mak-
ing a tax contribution to the church. The Court, in other words,
should not review cases which allege a violation of the First
Amendment unless it is shown that "a person is required to
submit to some religious rite or instruction"—e.g., to salute the
flag when such an act is against his conscience,20—or unless it
is shown that tax money is being used "directly or indirectly
to support a religious establishment." 21

When the Bible-reading case came before the Court in 1952,
Justice Jackson was afforded an opportunity to express these
views in a majority opinion. To a consideration of this case we
now turn.

A New Jersey statute provided that at least five verses of the
Old Testament shall be read, without comment, in each class-
room at the beginning of each school day or at the school assem-
bly. There was also a prohibitory statute which provided that no
religious service or exercise, "except the reading of the Bible
and the repeating of the Lord's Prayer," shall be held in any
public school. Implementing these provisions, the board of edu-
cation of the borough of Hawthorne issued a directive that "any
student may be excused during the reading of the Bible upon
request." An action was brought by two persons to have the
statutes declared unconstitutional. One of them showed that he
was a citizen and a taxpayer; the other plaintiff was a citizen, a
taxpayer, and also the mother of a pupil. They contended that
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the reading of the Bible and the reciting of the Lord's Prayer
in the public schools were religious services, religious exercises,
and religious instruction, in violation of the First and Four-
teenth Amendments.

The Supreme Court of New Jersey, considering the case on
its merits, upheld the constitutionality of the statutes. The
United States Supreme Court, by a six-to-three decision, dis-
missed the appeal.22 There was no showing, said Justice Jackson,
that the mother and daughter were injured or offended by the
school practice, or even that the daughter had been compelled
to listen. The other plaintiff's action was not "a good-faith
pocketbook action." His grievance was "not a direct dollars-and-
cents injury" but a "religious difference." It is not, said Jackson,
"a question of motivation but of possession of the requisite
financial interest that is, or [that] is threatened to be, injured
by the unconstitutional conduct. We find no such direct and
particular financial interest here." 23

This decision seems to be clearly a vindication of the position
taken by Justice Jackson in the McCollum, case. The effect of
this decision will be to reduce greatly the number and types of
cases that may be brought to the Supreme Court involving the
religious freedom guaranty of the First Amendment. The deci-
sion of the Supreme Court is especially significant in view of
the fact that the New Jersey court expressly refused to dispose
of the case on technical grounds and decided the case on its
merits.

The United States Supreme Court has not approved of the
state court's decision on its merits, nor has it disapproved of it;
but since it is doubtful if in the foreseeable future the Supreme
Court will again permit a Bible-reading case to come before it,
the opinion of the New Jersey Supreme Court regarding the
constitutional question deserves consideration.

In his opinion for the New Jersey Supreme Court, Justice
Case put the following question: "Was it the intent of the First
Amendment that the existence of a Supreme Being should be
negated and that the governmental recognition of God should
be suppressed?" He answered: "Not that, surely." He went on
to say



72 Fundamental Liberties
that the Constitution itself assumes as an unquestioned fact the
existence and authority of God and that preceding, contemporane-
ously with and after the adoption of the constitutional amendment
all branches of the government followed a course of official conduct
which openly accepts the existence of God as Creator and Ruler of
the Universe; a course of conduct that has been accepted as not in
conflict with the constitutional mandate. . . . The confederated
colonies and, later, the states organized as a constitutional nation,
acknowledged the existence of and bowed before the Supreme Being.

The court pointed out that there were in 1950 twelve states
that required the reading of the Bible in public school classes; 24

that the statutes of five other states made its use permissive; 25

that the state court decisions that sustained the constitutionality
of such acts outnumbered the cases in which Bible reading had
been declared illegal; that the board of education of the District
of Columbia required the reading of the Bible and the Lord's
Prayer; and that the Bible was read in the schools of many states
where the statutes were silent on the subject.

The court held that the Old Testament, "because of its an-
tiquity, its content, and its wide acceptance," is not a sectarian
book when read without comment. The Old Testament, said
Justice Case, "is accepted by three great religions, the Jewish,
the Roman Catholic and the Protestant. . . . The adherents
of those religions constitute the great bulk of our population."
While the atheist or the person who belongs to a small religious
sect "has all the protection of the Constitution," still "he lives
in a country where theism is in the warp and woof of the social
and the governmental fabric and he has no authority to eradi-
cate from governmental activities every vestige of the existence
of God."

As to the permissive reading of the Lord's Prayer, Justice
Case said:

That short supplication to the Divinity was given its name because
it was enjoined by Christ as an appropriate form of prayer. It is
used by Roman Catholics and Protestants with slight variations.
But nothing therein is called to our attention as not proper to come
from the lips of any believer in God, His fatherhood, and His su-
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preme power. ... It is, in our opinion, in the same position as is
the Bible reading.

The New Jersey court, like the United States Supreme Court,
said in effect that the doctrine of separation must be maintained,
but—"While it is necessary that there be a separation between
church and state," said Justice Case,

it is not necessary that the state should be stripped of religious sen-
timent. . . . The American people are and always have been theistic.
It may be of highest importance to the nation that the people re-
main theistic, not that one or another sect or denomination may
survive, but that belief in God shall abide. It was, we are led to
believe, to that end that the statute was enacted; so that at the
beginning of the day the children should pause or hear a few words
from the wisdom of the ages and to bow the head" in humility be-
fore the Supreme Power. No rites, no ceremony, no doctrinal teach-
ing; just a brief moment with eternity.

The court also assimilated the statutes in question to our na-
tional struggle against the Communist threat: "Organized athe-
istic society is making a determined drive for supremacy by
conquest as well as by infiltration." 26

The opinion of the New Jersey Supreme Court can scarcely
be said to emanate from and to reflect a commitment to the
doctrine of separation of church and state. The opinion speaks
of "the strict wording of the First Amendment" and states that
the Constitution does not prohibit government "from recog-
nizing the existence and sovereignty of God." This is, indeed, a
far cry from the meaning of the First Amendment as formulated
in the opinions of Justice Rutledge in the Everson case and
of Justice Black in the McCollum case, but it is not alien to
the position taken by the Court in the Zorach case. In any event,
the United States Supreme Court, in denying the appeal from
the judgment of the New Jersey court, has given to that judg-
ment a strength and dignity that make it fairly impregnable.

While Bible reading in the public school has been upheld as
constitutional, the distribution of copies of the Bible to public
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school pupils has been denied constitutional approval by the
same courts.

The Gideons International, a Protestant organization, has for
years distributed the Bible in hotels and hospitals, and recently
it began to distribute copies of the "Gideons Bible"—consist-
ing of the New Testament, the Book of Psalms, and the Book of
Proverbs—to public school pupils. Both Roman Catholics and
Jews have objected to the distribution of this book to public
school pupils. The board of education of Rutherford, New
Jersey, authorized distribution to pupils who had written per-
mission from their parents; copies were given out to such pupils
at the close of the school day, when only the pupils who were
to receive copies were to remain in the classroom.

The New Jersey Supreme Court, in an opinion by Chief
Justice Vanderbilt, held that the action of the Rutherford
school officials violated the state and federal constitutions, and
the United States Supreme Court refused to review this deci-
sion.27 Chief Justice Vanderbilt said that the distribution of the
"Gideons Bible" to public school pupils was a sectarian act by
which the Protestant religion was preferred to Judaism, contrary
to the "neutrality" that the state must maintain. Whether or
not there is a wall of separation between church and state, cer-
tainly it is clear, said Chief Justice Vanderbilt, that "the state
or any instrumentality thereof cannot under any circumstances
show a preference for one religion over another. Such favoritism
cannot be tolerated and must be disapproved." The distribution
of the King James version or of the "Gideons Bible," the court
held, constituted "a preference of one religion over the Hebrew
faith," and "the King James version of the Bible is as unaccept-
able to Catholics as the Douay version is to Protestants."

The court distinguished the earlier Bible-reading case by
again affirming that "the Old Testament and the Lord's Prayer,
pronounced without comment, are not sectarian" and that their
brief use did not constitute "sectarian instruction or sectarian
worship."

It was argued that no one was forced to take a copy of the
"Gideons Bible"; that the pattern established in Rutherford
was merely an "accommodation" of religion, which the Consti-
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tution permits. Chief Justice Vanderbilt said that making a
religious act voluntary, by excusing dissenters from its exercise
or performance, did not save the act from being sectarian; nor is
an "accommodation" of religion constitutional (as in the Zorach
case) if the facilities of the public school are actively used to
give a preferential status to one religion over another.

When one reads and co-ordinates the opinions of Douglas in
the Zorach case and of Case and Vanderbilt in the New Jersey
cases, one ends up with the feeling that the courts are not likely
to condemn as unconstitutional actions which seem to favor
religion in general, but which do not offer strong offense to any
one of the three major faiths and which fall short of direct in-
doctrination. This position is hardly consistent with the view
that the Constitution has erected a high and impregnable wall
of separation. The position falls somewhere between the doc-
trine of separation and the competing doctrine of distinction-
with-co-operation. There is thus a zone in which conflict is to
be anticipated—an area of constitutional law in which one will
find nice distinctions, numerous qualifications, resulting in de-
cisions on the facts of the cases. They will be hard cases, making
for hard law, and tending to be expressions of common sense
rather than of high principles.

(3) Sunday Rest Laws

One may now, in fact, wonder whether the judgment in the
Bible-reading case is not more impregnable than the wall of
separation. And the wonder grows as one considers the position
of the Supreme Court with respect to Sunday rest laws.

In some of the American colonies Sunday church attendance
was compulsory. As an aid to the enforcement of church attend-
ance laws, work and business on Sunday were prohibited. Sun-
day rest laws also preserved the Christian Sabbath from desecra-
tion.28 These were "the twin religious purposes" of the so-called
blue laws: "to prevent desecration of the Christian Sabbath and
to remove temptations from the path of potential church-
goers." 29 These statutes became a permanent feature of the
American scene; apparently Nevada is the only state that has no
laws regulating conduct on Sunday.30 The rationale of these
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statutes has, however, changed, largely because of the influence
of Stephen J. Field.

In 1857 Field was elected to the California Supreme Court.
In the following year there came before this court Ex parte
Newman,31 in which the constitutionality of the state's "Act for
the better observance of the Sabbath" was challenged. A major-
ity of the court held that the statute violated the state constitu-
tion. The court found that the act was not intended by the
legislature as a civil rule requiring a man to rest on one day out
of seven, but as a religious institution, to enforce the observance
of a day held sacred by the followers of one faith. Rest on Sun-
day, said the court, was not required by the act as a civil duty,

necessary for the repression of any existing evil, but in furtherance
of the interests, and in aid of the devotions of those who profess
the Christian religion. . . . Now, does our Constitution, when it
forbids discrimination or preference in religion, mean merely to
guaranty toleration? ... In a community composed of persons of
various religious denominations, having different days of worship,
each considering his own as sacred from secular employment, all
being equally considered and protected under the Constitution, a
law is passed which in effect recognizes the sacred character of one
of these days, by compelling all others to abstain from secular em-
ployment, which is precisely one of the modes in which its observ-
ance is manifested and required by the creed of that sect to which
it belongs as a Sabbath. Is not this a discrimination in favor of the
one? Does it require more than an appeal to one's common sense
to decide that this is a preference? . . . The truth is, however much
it may be disguised, that this one day of rest is a purely religious
idea . . . [The act is unconstitutional] because it was intended as,
and [is] in effect, a discrimination in favor of one religious profes-
sion, and gives it a preference over all others.

Field dissented, and in his dissenting opinion he charted the
reasoning which has since then been adopted by all courts, in-
cluding the United States Supreme Court. In fixing a day of
rest, said Field, the legislature established only a rule of civil
conduct. The statute merely prohibits a person from keeping
open his place of business on "the Christian Sabbath, or Sun-
day"; it limits its command to secular pursuits, "it necessarily
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leaves religious profession and worship free." The prohibition
on the sale of merchandise does not interfere with religion or
worship. The act establishes, "as a civil regulation a day of rest
from secular pursuits, and that is its only scope and purpose."
The term "Christian Sabbath" is used "simply to designate the
day selected by the legislature." Since the power of selection is
in the legislature, "there is no valid reason why Sunday should
not be designated as well as any other day." A civil regulation,
said Field,

can not be converted into a religious institution because it is en-
forced on a day which a particular religious sect regards as sacred.
. . . The law against homicide is not the less wise and necessary
because the Divine command is, "thou shah do no murder." . . .
The establishment by law of Sunday as a day of rest from labor, is
none the less a beneficent and humane regulation, because it accords
with the Divine precept that upon that day "thou shalt do no
manner of work."

The motives which influenced the legislators, said Field, were
not relevant to the question of power. Perhaps they were influ-
enced by religious considerations; but "Christianity is the pre-
vailing faith of our people; it is the basis of our civilization."

Three years later 32 the same court repudiated its earlier de-
cision, and the latter remains the only case that has invalidated
a Sunday statute.33

Years later, when he was a Justice of the United States Supreme
Court, Field had an opportunity to say for a unanimous Court:
"Laws setting aside Sunday as a day of rest are upheld, not from
any right of the Government to legislate for the promotion of
religious observance, but from its right to protect all persons
from the physical and moral debasement which comes from
uninterrupted labor." 34

The extremes to which some courts have gone in order to
uphold the validity of Sunday statutes will be illustrated by a
New York case, People v. Moses.35 In this case the defendant
was found guilty of fishing on Sunday in a pond that was the
private property of a club of which he was a member. The
statute prohibited "all shooting, hunting, fishing, playing, horse
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racing, gaming, or other public sport, exercises, or shows upon
the first day of the week, and all noise disturbing the peace of
the day." The court held that the act prohibited fishing any-
where in the state on Sunday, regardless of circumstances.

The Sunday rest laws of the State of New York have been felt
burdensome by many persons living in that state who observe
the seventh day as their holy time—orthodox Jews and Seventh
Day Baptists and Adventists. When two Kosher butchers, who
kept their shops closed from sunset on Friday to sunset on Satur-
day, were convicted in 1949 for keeping their shops open on
Sunday, persons and organizations interested in religious free-
dom and civil liberties undertook to support their cases through
the courts. The Court of Appeals upheld the conviction and
held that the Sunday law is a valid police regulation, and that
it is neither an establishment of religion nor an interference
with the free exercise thereof. "The power of the Legislature
to regulate the observance of Sunday as a civil and political
institution is well settled." The United States Supreme Court
dismissed the appeal.36

The case presented an opportunity to the Supreme Court to
consider the question whether a state has the right, under the
Constitution, to enact legislation which patently protects the
Christian Sabbath and which makes "Sabbath breaking" a
crime, and which, as construed by the state's highest court, in
effect aids or prefers one religion over others. The refusal of the
Supreme Court to consider the appeal can hardly serve to sus-
tain the wall of separation.

The New York laws make a distinction between working and
doing business on Sunday. A person must rest from work or
labor on Sunday unless he uniformly keeps another day as holy
time, but he may not engage in selling any property 37 unless
his activity falls within one of the exceptions enumerated in the

law.
The decision of the Supreme Court led to the formation in

New York of a Joint Committee for a Fair Sabbath Law, made
up by leading Jewish organizations and supported by the
Protestant Council of New York and the State Federation of
[Protestant] Churches. Due to the efforts of this committee,
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Governor Thomas E. Dewey, in his annual message to the legis-
lature in 1952, urged re-examination of the Sunday laws. In
response to the governor's request, the legislature appointed a
special committee to make a study of the subject and to submit
recommendations. The Joint Legislative Committee on the
Sabbath Law rejected the proposal that the statute be amended
so that persons who observe a day other than Sunday as their holy
time may be permitted by local law to conduct their businesses
on Sunday if their activity would not interfere with the rest
and repose of the remainder of the community. The Joint Legis-
lative Committee said that the proposed change would be "im-
practical of regulation, virtually impossible of effective enforce-
ment and lead to uncontrollable abuses." These reasons are
absurd when one considers the fact that the present Sunday law
is as often honored in the breach as in the observance. At the
trial of the two butchers, evidence was offered to prove that for
many years sixty-eight chain cigar stores operating in New York
County have consistently and openly violated the law by selling
items on Sunday included in the statutory ban. When a drug-
store is open on Sunday in New York, does it confine its sales
strictly to "drugs, medicines and surgical instruments," and the
few other items which the Penal Law exempts from the ban? Is
there any official concern that the present law in fact is "imprac-
tical of regulation, virtually impossible of effective enforce-
ment" and leads to "uncontrollable abuses"? The factual and
legal situation has been well summarized in the following state-
ment:

The New York Sunday law is a mass of inconsistencies and self-
contradiction. What reason can lie behind a law which permits
the sale of bread, milk and eggs on Sunday, but not meat or fish?
Why should it be legal (as it is) to sell gasoline, oil and tires, but
not anti-freeze or tire jacks? Beer may be sold on Sunday, but not
butter. No law is violated by engaging in a professional hockey
game, but polo and bicycle racing are prohibited. The American
Legion can hardly be blamed for finding it difficult to understand
why its planned circus for disabled soldiers should be unlawful
while the law specifically allows professional baseball, football, bas-
ketball and hockey.



8o Fundamental Liberties
Not only is the law as it is written on the books devoid of rational

plan, but its enforcement likewise lacks semblance of consistency
or justice. The American Legion could not hold its circus for chari-
table purposes on Sunday, but a commercial circus is allowed to
perform Sundays at Madison Square Garden unmolested. Only re-
cently the State Attorney General ruled that performance of the
roller skate derby would violate the Sunday law, but the derby was
performed the following Sunday in New York City without inter-
ference by the police or District Attorney. It is unlawful to open a
motion picture theatre before 2 P.M. on Sunday, but there is hardly
a theatre on Broadway which is not open by noon. No one, as far
as is known, has ever been prosecuted for violating the law.

Consistent enforcement of the Sunday law would completely alter
the social and economic habits of our community. It would, for
instance, put an end to radio and television broadcasting on Sunday.
It would halt publication (though not sale) of newspapers and pub-
lications on the first day of the week. The law provides that goods
unlawfully exhibited for sale on the Sabbath shall be forfeited.
Imagine, if you can, what would happen if this provision were en-
forced against all chain drug and cigar stores which, in effect, op-
erate miniature department stores on Sunday.38

The statutes of several states exempt seventh-day religious
observers from the Sunday laws.39 There is no evidence that
religious observance has suffered in those states because of the
statutory sensitivity to denominational differences.

In view of the fact that the Supreme Court has refused to re-
consider the problem of Sunday laws, it has been suggested that
a program for state legislative action should have the following
phases:

First, repeal of all statutes prohibiting or regulating business, labor
or other activity on Sunday. Second, enactment of a statute provid-
ing that in every week each person must receive at least one day of
rest and that each business must close at least one day, except in
emergencies. . . . Third, enactment of a statute prohibiting any
wilful disturbance of a religious meeting whenever held. In addi-
tion, conscientious and effective enforcement of existing peace
statutes is essential to protect the community right to quiet and
repose.40
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These proposals, it is contended, "would eliminate the religious
overtones of Sunday statutes while accomplishing their legiti-
mate civil objectives." 41

It is doubtful, however, if in the foreseeable future any sig-
nificant changes will be effected in our Sunday laws. In Great
Britain, too, blue laws that date from 1625, 1677, and 1780 are
still on the books, presenting "a hodge-podge of cans and can'ts,"
so that

an Englishman can play cricket or golf on Sunday, but he cannot
go to the dogs, or watch a football game in the stadium. He can
go to the cinema, a concert, the zoo, or a museum, but he can't see
a play. It is a crime to kill game, but rabbits are okay. Fishing is
allowed,—but only for salmon with a rod and line.42

When a private member introduced a bill to repeal almost all
of the Sunday observance laws, Parliament, in January 1953,
defeated the measure. In Great Britain, however, there is no
constitutional principle of separation of church and state. In
the United States, as has been manifested in the attitude of the
Supreme Court with respect to Sunday laws, and in its treatment
of the New Jersey Bible-reading case, and in the Zorach deci-
sion, separation often means co-operative, not absolute, separa-
tion. The most (and the least) that can be expected is that the
law, while preserving Sunday as the Sabbath, will provide relief
for those who observe the seventh day as their Sabbath, by per-
mitting them to engage in their vocation or business on Sunday,
provided they conduct themselves "in such manner as not to
interrupt or disturb other persons in observing the first day of
the week as holy time." 43
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The Liberty of

Private Schools

IN TOTALITARIAN ideology and practice, the state has a
monopoly on the education of children. This is necessary if the
party or leader in control of the machinery of state is to continue
in power and if ideological Gleichschaltung is to be assured.
This monopoly is achieved in part by a prohibition upon the
establishment of private schools as substitutes for government
schools, rigid control of the school curriculum, and by laws
which practically make it impossible for parents to supplement,
by private instruction at home or elsewhere, the public school
education compulsorily imposed upon their children.

Such educational monopoly is impossible under the United
States Constitution. Several decisions of the Supreme Court are
important in this connection.

1. Pupils in American schools originally were taught in Eng-
lish or in some foreign language congenial to the parents. Some
states required that English be taught as one of the subjects.
Some states required that some foreign language, specified in
the statute, be taught. Between the Civil War and World War I,
however, many states prescribed English as the basic language
in elementary schools. In World War I some states, spurred by
hatred of the enemy or by nationalist zeal, went further and
forbade the teaching of all foreign languages or of German in

82
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particular. Some states or communities permitted the teaching
of German in high schools only.1

In 1923 the Supreme Court had an opportunity to consider
the constitutionality of these prohibiting statutes.2 A Nebraska
law of 1919 provided that no foreign language shall be taught
to a pupil before he has completed the eighth grade. Robert
Mayer, an instructor in a parochial school, was convicted for
having taught German to a pupil in violation of the statute.

In support of the statute before the Supreme Court, the state
contended that until children "had grown into" English and
"until it had become a part of them," they should not be taught
any other language in the schools. The legislative purpose was
to make English the mother tongue of all children. The state
argued that the schools hours are necessarily limited; a child's
"daily capacity for work is comparatively small"; a selection of
subjects from among many that may be taught is obviously nec-
essary; the state has the right to make that selection, and may
express its will by imposing a prohibition upon the teaching of
specific subjects.

The Supreme Court was not impressed with these arguments.
In an opinion by Justice McReynolds, the Court held the act a
violation of the Due Process Clause of the Fourteenth Amend-
ment: the legislature had attempted "materially to interfere
with the calling of modern language teachers, with the oppor-
tunities of pupils to acquire knowledge, and with the power of
parents to control the education of their own [children]."

The state, said Justice McReynolds, "may do much, go very
far" to improve the quality of its citizens, physically, mentally,
and morally; but to achieve these ends, the state must use means
which show that it respects the fundamental rights of the indi-
vidual. The legality of the end sought does not necessarily vali-
date every means used; it may be proper for the state to seek to
give to all its citizens a ready understanding of English, but this
objective may not be sought by the coercive method provided
by the Nebraska statute.

Plato's Republic, said Justice McReynolds, suggested the wis-
dom of communalizing all children, and Sparta took all male
children away from the custody and control of their parents;
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but no state could impose such restrictions without doing vio-
lence to both the letter and the spirit of the Constitution. "The
desire of the legislature," said the Court,

to foster a homogeneous people with American ideals, prepared
readily to understand current discussions of civic matters, is easy to
appreciate. . . . But the means adopted, we think, exceed the limi-
tations upon the power of the state. . . . The power of the state
to compel attendance at some school and to make reasonable regu-
lations for all schools, including a requirement that they shall give
instructions in English, is not questioned. Nor has challenge been
made of the state's power to prescribe a curriculum for institutions
which it supports. . . . No emergency has arisen which renders
knowledge by a child of some language other than English so clearly
harmful as to justify its inhibition, with the consequent infringe-
ment of rights long freely enjoyed.

2. In some states efforts have been made to compel, by law, all
children to attend public schools only. In 1922 Oregon enacted
such a law by popular referendum supported by rabidly anti-
Catholic forces.3 The law was challenged in the Supreme Court
in cases involving a Catholic school and a military academy.4

The law provided that children between eight and sixteen years
of age shall attend a public school until they have completed the
eighth grade; failure of a parent to send his child to a public
school was a misdemeanor.

In his opinion for a unanimous Court, Justice McReynolds
said that no question was raised concerning the following
powers of the state: (1) reasonably to regulate all schools; (2) to
inspect, supervise, and examine all schools, their teachers, and
their pupils; (3) to require that all children of proper age attend
some school; (4) to require that teachers shall be of good moral
character and patriotic disposition; (5) to require that "certain
studies plainly essential to good citizenship" shall be taught; and
(6) to require that nothing be taught which is manifestly inimi-
cal to the public welfare.

As to the Oregon statute, the Court held (1) that enforcement
of the law would destroy the business and property of the paro-
chial and private schools, though they were engaged in under-
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takings "not inherently harmful, but long regarded as useful and
meritorious"; and (2) that the law "unreasonably interferes with
the liberty of parents and guardians to direct the upbringing
and education of children under their control." With respect
to the latter point, the Court made the following extremely sig-
nificant statement:

The fundamental theory of liberty upon which all governments in
this Union repose excludes any general power of the state to stand-
ardize its children by forcing them to accept instruction from public
teachers only. The child is not the mere creature of the state; those
who nurture him and direct his destiny have the right, coupled
with the high duty, to recognize and prepare him for additional
obligations.

3. Hawaii at various times attempted to regulate the study of
foreign languages because of the Japanese, Chinese, and Korean
elements in its population. An act of the Hawaiian legislature,
adopted in 1920 and amended in 1923 and 1925, was challenged
in the Supreme Court. In the 1920's there were 163 foreign lan-
guage schools in the territory, operated entirely by private
funds. The challenged act provided that no foreign language
school shall be conducted unless it received a permit from the
department of public instruction; the fee for the permit was
one dollar per pupil; each school was to file with the depart-
ment a list of its pupils; persons teaching or exercising adminis-
trative powers in the schools were required to apply for permits,
and these were not to be granted unless the department was
satisfied that the applicant was possessed of the ideals of democ-
racy, had knowledge of American history and institutions, and
knew how to read, write, and speak the English language. For-
eign language schools were not to be conducted during the
hours while the public schools were in session; pupils were not
to attend foreign language schools for more than one hour each
day, or more than six hours a week, or more than thirty-six
weeks in any school year. The department had the power to
prescribe the subjects and courses of study of all foreign lan-
guage schools, including their textbooks, entrance, and other
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requirements. The declared object of the act was to regulate the
foreign language schools in order that the "Americanism" of
the pupils may be promoted.

The Supreme Court unanimously declared the act unconstitu-
tional.5 The opinion by Justice McReynolds made it clear that
the act offended constitutional guaranties by going "far beyond
mere regulation of privately supported schools where children
obtain instruction deemed valuable by their parents and which
is not obviously in conflict with any public interest." The state
may not give "affirmative direction concerning the intimate and
essential details of such schools, intrust their control to public
officers, and deny both owners and patrons reasonable choice
and discretion in respect of teachers, curriculum and text-
books." The act, in brief, seriously interfered with the fair
opportunity that parents should have to procure for their chil-
dren instruction which they think important and which the
Court could not say was harmful; the "Japanese parent [in
Hawaii] has the right to direct the education of his own child
without unreasonable restrictions; the Constitution protects him
as well as those who speak another tongue."

This right of parents to send their children to private or paro-
chial schools is, I believe, one of the most important rights un-
der our Constitution. The following passages from a statement
made in 1955 by the Roman Catholic bishops of the United
States are in accord with the facts and the law, and are founded
in sentiments that Americans can express with just pride:

Historically and actually our nation has been blessed with educa-
tional freedom. Her school system is not a closed, unitary creation
of the state, a servile instrument of governmental monopoly, but
one which embraces, together with the state-supported schools, a
whole enormous cluster of private and church-related schools, in-
cluding many of the most honored names in the entire educational
world, and devoted to the education of many millions of the nation's
youth. . . .

But if the unparalleled growth of the schools supported by public
funds is a mighty tribute to America's zeal for learning and her
ambition to build an intelligent democratic society, no less astonish-
ing has been the growth and accomplishment of the private and
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church-related schools during the same relative period. In candor,
it deserves to be said that their record affords an even more im-
pressive example of the American spirit at work, for it has been
brought about not by the advantage of public funds nor by the
spur of legislative mandate, but by the free co-operation of those
convinced of their importance and necessity. . . .

Let this be fully understood: Private and church-related schools
in America exist not by sufferance but by right. The right is implicit
in the whole concept of American freedom and immunity from
totalitarian oppression and in the constitutional framework of our
Federal Government and of the several States. . . .

Thus far, happily, the right of the parent to educate the child
has not been successfully challenged in any American court. The
country agrees that this right is basic to the definition of freedom.
Be that education provided by the state-supported school, the private
school or the church-affiliated school, the choice of the parent is
decisive. If the state has a concurrent right to decree a minimal
education for its citizens, as a vital necessity in a modern democratic
society, that right does not extend to an arbitrary designation of
the school or the educational agency.

It is, rather, a general right, limited by the primary right of the
parent to exercise his choice according to his best wisdom and his
conscience. Indeed, it is worth remarking that while the state may
usefully engage in the business of education, as demonstrated in
our national experience, it has no authority either to monopolize
the field or to arrogate to itself exclusive privileges and powers. The
state, by definition, is not itself primarily an educative agency.6

In the case of schools, constitutional principles have accom-
modated themselves one to the other—the right of the state to
conduct public schools and to enact compulsory attendance
laws, and the right of parents to select private schools for their
children. This principle of accommodation should be extended
to a substitution of dismissed time for released time, and to a
relaxation of rest laws to allow a seventh-day Sabbatarian to
substitute Saturday for Sunday as his day of rest without suffer-
ing undue economic sacrifices. If the extension will not come
from the Court, it should come from the legislatures. In this
way both public need and private conscience will be served and
respected.
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The Liberty of Churches

THE churches in the United States, as other institutions, have
felt and have reacted to the great social and political problems
and movements of domestic or world scope. Though concerned
with metaphysical truths and religious values, the churches are
organizations of human beings who have loyalties to institutions
that seek to win the support of religious associations or seek at
least to neutralize them when the ends of churches and of other
institutions seem to touch one another at some point. There
may be separation of church and state; but the doctrine of sepa-
ration does not keep the church from feeling the social and
political earthquakes or tremors.1 Devoted as most of them are
to what may appear to be enduring human values, the churches
have found ways to survive earth-shaking events that have made
rubble of other institutions; 2 but they have not been spared
threats, attacks, and crises.3

The most deeply felt domestic events in the history of the
American people have been the Civil War and—though one
can say this with much less certainty—the fight against the Com-
munist danger. The emotional responses of Americans to these
events were often more profound than those caused by world
wars with external enemies. Like conflicts between members of
a family, the struggle between two Americans was full of barely
suppressed hatred, and was conducted in an atmosphere of sus-
picion and hysteria, in which each combatant looked upon his
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opponent as Cain with his arm raised ready to strike and kill.

Both these events touched the churches; they led to sectarian
splits and conflicts, which found their way to the highest state
courts and the United States Supreme Court. Factional struggles
within the churches led to legal struggles for the possession of
church property, and these struggles afforded the courts an op-
portunity to attempt an accommodation of freedom of religion
and of the doctrine of separation of church and state to ques-
tions of ownership of church property as they arise out of doc-
trinal or factional disputes. In this connection we shall examine
two significant Supreme Court cases, one that arose out of the
slavery issue, and the other that arose out of the struggle against
Communist domination or influence.

Watson v. Jones 4 arose out of a schism in the Presbyterian
Church in Kentucky as a result of the Civil War. From the be-
ginning of the war to its close, the General Assembly of the
Presbyterian Church in the United States of America took the
position that it was the obligation of every citizen to support
the Federal Government in the war; and after the Emancipation
Proclamation in 1862, the General Assembly openly opposed
slavery. Instructions were issued that no person shall be engaged
as a missionary or admitted as a member or minister of a Pres-
byterian church unless there shall first be an inquiry into his
loyalty to the Federal Government and into his sentiments on
the subject of slavery. Persons who had voluntarily aided the
Confederate States, or who believed that slavery was a "divine
institution" which the church should conserve, were required
to repent and forsake these sins before they could be accepted.

Southern Presbyterians who supported the Confederate cause
and slavery organized in 1861 the Presbyterian Church in the
Confederate States. This organization changed its name in 1865
to the Presbyterian Church in the United States.5 But Presby-
terians in the Southern States did not solidly affiliate with this
organization; there were splits within the state synods and local
presbyteries: loyalties, divided loyalties, revolts, and secessions
were the order of the day.

The case of Watson v. Jones arose out of a split in the Walnut
Street Presbyterian Church in Louisville, Kentucky. The mem-
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bers and officers of this church divided into two distinct and
bitterly opposing groups, and each group claimed to be the true
Walnut Street Presbyterian Church and sought to deny to the
other the right to any such claim and to use of the church prop-
erty. It was the dispute over property rights that brought the
factional controversy before the courts.

In his opinion for the Supreme Court, Justice Miller distin-
guished three possible situations, as follows: (1) when church
property is devoted by the deed or the will of the donor to the
teaching or support of some specific form of religious doctrine
or belief; (2) when property is held by a congregation that is
completely independent of other congregations and that in its
church government owes no obligation to any higher authority;
and (3) when property is held by a congregation that is a sub-
ordinate body of a church organization in which there are
superior ecclesiastical tribunals that have ultimate power of
control.

In the first type of situation it is the duty of the courts to see
to it that the dedicated property is not diverted from the trust
attached to its use. As long as there are persons with an interest
in the execution of the trust, the diversion of the property or
fund to different uses will be prevented. In such a case, even a
majority of the congregation will not be allowed to use the
property to support a conflicting doctrine. The principle is the
same when the organization to which the property is donated
under a trust agreement is of the second or congregational type.
In a proper case it may be necessary for the courts to go into the
question whether the party accused of violating the trust is
"holding or teaching a different doctrine, or using a form of
worship which is so far variant as to defeat the declared object
of the trust."

When a church of the independent or congregational type
holds property with no specific trust attached to it other than
that it is to be used by the congregation as a religious body, and
a schism leads to a separation of the members into conflicting
bodies, in that case if the principle of government has been
majority rule, then the majority of the members will control
the right to the use of the property. If in the government of that
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congregation the officers are vested with final authority, then
they will determine the property right. The dissenters may
withdraw, but they will take with them no rights to the use of
the church property. In this type of situation it will not be
necessary for the courts to conduct an inquiry into the religious
beliefs or practices of the contending factions; for even if it is
the minority who remain the only faithful supporters of the
religious dogmas of the founders of the congregation, they will
not get judicial relief.

In the third type of situation, where the local church is part
of a larger organization with which it is connected by religious
views and ecclesiastical government, as was the case of the Louis-
ville church in Watson v. Jones, the questions of faith, discipline,
church rule or law are left for ultimate decision to the hier-
archy of church judicatories. Their decisions are final and will
be taken by the courts as binding and as final dispositions.

In this country, said Justice Miller in a memorable pas-
sage,6

the full and free right to entertain any religious belief, to practice
any religious principle, and to teach any religious doctrine which
does not violate the laws of morality and property, and which does
not infringe personal rights, is conceded to all. The law knows no
heresy, and is committed to the support of no dogma, the establish-
ment of no sect. The right to organize voluntary religious associa-
tions to assist in the expression and dissemination of any religious
doctrine, and to create tribunals for the decision of controverted
questions of faith within the association, and for the ecclesiastical
government of all the individual members, congregations and offi-
cers within the general association, is unquestioned. All who unite
themselves to such a body do so with an implied consent to this
government, and are bound to submit to it. But it would be a
vain consent and would lead to the total subversion of such reli-
gious bodies, if any one aggrieved by one of their decisions could
appeal to the secular courts and have them reversed. It is of the
essence of these religious unions, and of their right to establish
tribunals for the decision of questions arising among themselves,
that those decisions should be binding in all cases of ecclesiastical
cognizance, subject only to such appeals as the organism itself
provides for.
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If the matter concerns theological controversy, church disci-

pline, ecclesiastical government, or the conformity of church
members to the standard of morals required of them, the tribu-
nals of the church organization have final authority to dispose
of the matter, and the courts will not intervene on the plea that
the church authorities have exceeded the power vested in them,
or that they have used procedures not authorized by the laws
of the church. If the rule were otherwise, said Justice Miller,
it would mean that the civil courts, where the question of
church property is involved, would need to go into questions
of church doctrine and the validity of church decrees would be
determined in the civil courts.

In 1952 the Supreme Court had an opportunity to reconsider
the principles formulated in Watson v. Jones, and it found that
those principles, although formulated some eighty years before,
when it had not yet been held that the religious freedom guar-
anty of the First Amendment was a limitation on state as well
as on federal action, radiated "a spirit of freedom for religious
organizations, an independence from secular control or manipu-
lation, in short, power to decide for themselves, free from state
interference, matters of church government as well as those of
faith and doctrine."

In the case decided in 1952—the St. Nicholas Cathedral case 7

—the Court had before it a factional dispute which involved
the question who was entitled to use St. Nicholas Cathedral in
New York, the archiepiscopal see of the Russian Orthodox
Church in North America. The two factions were the following:
(1) a group led by Archbishop Leonty, who was elected Metro-
politan of all America and Canada and Archbishop of New
York by convention of the American churches, and (2) a group
led by Archbishop Benjamin, who was appointed Archbishop
of the Archdiocese of North America and the Aleutian Islands
by the Supreme Church Authority of the Russian Orthodox
Church, i.e., the Patriarch of Moscow and all Russia and its
Holy Synod.

Until 1924 there was no question but that the Russian Church
in America (also known as the Eastern Orthodox or Greek
Catholic Church) was subject to the jurisdiction of the Most
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Sacred Governing Synod or the Patriarchate in Moscow. In that
year the Russian Orthodox Greek Catholic Church of North
America was formed at a convention (sobor) held at Detroit,
which was declared to be an administratively autonomous North
American church. This convention was held at a time when the
Patriarch of Moscow was in prison charged with counter-
revolutionary activity and when an attempt was made by the
Russian government to displace the Orthodox Church with a
so-called Living Church. The Detroit sobor decided that tempo-
rarily the church in the United States shall be governed by an
archbishop elected by the American church, but that the ques-
tion of the relationship between the American church and
Moscow be left to a future "true sobor of the Russian Orthodox
Church" when conditions of political freedom will obtain. But
in the same or next year the Patriarch was released from prison,
and in 1933 Benjamin was appointed Archbishop by one of the
three bishops who succeeded to the patriarchal throne. Gradu-
ally the Russian government and the church in Russia accom-
modated themselves to each other's existence, and in 1945 a new
Patriarch was elected at a sobor which both American factions
recognized as a true sobor held in accordance with church
canons. The new Patriarch issued a ukase in 1945 requiring the
American church to convene a sobor, at which should be ex-
pressed the decision of American members to reunite with
the Russian Mother Church and the resolution of the American
church to abstain "from political activities against the U.S.S.R."
At this American sobor the delegates were to elect a Metropoli-
tan, subject to confirmation by the Patriarch. Such a sobor was
held in Cleveland in 1946, but the delegates refused to observe
the instructions from Moscow and instead resolved "that any
administrative recognition of the Synod of the Russian Ortho-
dox Church Abroad is hereby terminated, retaining, however,
our spiritual and brotherly relations with all parts of the Rus-
sian Orthodox Church abroad."

The New York legislature in 1945 concluded "that the Mos-
cow Patriarchate was no longer capable of functioning as a true
religious body, but had become a tool of the Soviet Government
primarily designed to implement its foreign policy." 8 Desiring
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to free the American church from the influence or domination
of an atheistic and antireligious government, it enacted a stat-
ute,9 the purpose of which was to bring all the New York
churches which were formerly subject to the Moscow Synod or
Patriarch into an administratively autonomous metropolitan
district, which would take in all of North America. The act
provided that all the churches should in the future be governed
by the ecclesiastical body and hierarchy of the Russian Church
in America. The statute added that "in all other respects" the
churches shall "conform to, maintain and follow the faith, doc-
trine, ritual, communion, discipline, canon law, traditions and
usages of the Eastern Confession (Eastern Orthodox or Greek
Catholic Church)."

St. Nicholas Cathedral was in the possession of Archbishop
Benjamin, appointed by Moscow. An action to eject him was
brought by the faction that supported Archbishop Leonty, who
was elected by an American sobor. The New York Court of
Appeals held in favor of the latter on the basis of the New York
statute. The United States Supreme Court reversed the judg-
ment, holding that the statute prohibited the free exercise of
religion in violation of the Constitution.

In an opinion by Justice Reed, the Court held that while a
legislature may punish subversive action, and that a clergyman's
robe or pulpit is no defense in an action for subversion, a church
has the constitutionally guarantied freedom to select its clergy
without any interference from the state. Who effectively selected
the Archbishop of the Russian Church in America? The Russian
Church is a hierarchical organization, with ultimate authority
in the Sacred Synod or the Patriarch. Neither the Synod nor the
Patriarch ever relinquished authority over the American church
or ever recognized its autonomy. When churches in the United
States are governed by a central authority, a statute may not
transfer their control to another church organization against
the wishes of the highest authority in the hierarchy of the
church. Said Justice Reed:

Such a law violates the Fourteenth Amendment prohibiting in this
country the free exercise of religion. Legislation that regulates
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church administration, the operation of the churches, the appoint-
ment of clergy, by requiring conformity to church statutes . . .
prohibits the free exercise of religion. Although this statute requires
the New York churches to "in all other respects conform to, main-
tain and follow the faith, doctrine, ritual, communion, discipline,
canon law, traditions and usages of the Eastern Confession . . . ,"
their conformity is by legislative will. Should the state assert power
to change the statute requiring conformity to ancient faith and
doctrine to one establishing a different doctrine, the invalidity
would be unmistakable.

The legislature of the State of New York cannot undertake to
minimize the political use of church pulpits by transferring con-
trol over churches from one group of persons to another. Such
statutory transfer, said the Court, "violates our rule of separa-
tion between church and state." In the case of a hierarchical
church—like the Walnut Street Presbyterian Church in Louis-
ville or St. Nicholas Cathedral in New York—where a split in
the congregation occurs over the issue of slavery or Communist
influence or what-not, ultimate resolution rests with the ecclesi-
astical, and not civil, court of last resort. "Freedom to select the
clergy," said the Court, "where no improper methods of choice
are proven, we think, must now be said to have federal constitu-
tional protection as a part of the free exercise of religion against
state interference." Even in cases where property rights follow
as an incident from decision on an ecclesiastical issue, the church
rule controls. "This under our Constitution necessarily follows
in order that there may be free exercise of religion." In brief,
religious freedom under the Constitution requires that when
rival factions come to court for a determination of their secular
or religious rights, the court will decide the issue according to
the laws of their church, and a legislature is not free to act dif-
ferently. If the church belongs to a hierarchical order, rule
within that church will not be determined by a counting of
heads; nor may a state protect itself or church members from
"submission by the mother church in Moscow to political au-
thority." 10 There are churches throughout the United States,
Justice Frankfurter pointed out, that have ties to various coun-
tries, but no state has the right to assess the extent of the en-



96 Fundamental Liberties
tanglements of a religious body in a foreign political order, and
to dispose of church authority and property in accordance with
that assessment. "Bismarck sought to detach German Catholics
from Rome by a series of laws not too different in purport"
from the New York statute; but no American government has
the right "to reinforce the loyalty of ... citizens by deciding
who is the true exponent of their religion."

In his dissenting opinion, Justice Jackson argued that a state
has the right to make its own property law, and apply it to
churches without regard to canon law. "To me," he said, "what-
ever the canon law is found to be and whoever is the rightful
head of the Moscow patriarchate, I do not think New York law
must yield to the authority of a foreign and unfriendly state
masquerading as a spiritual institution." But the answer to this
argument is given by Justice Frankfurter: Here is no dispute
over the mere title or use of property, for "St. Nicholas Cathe-
dral is not just a piece of real estate. ... A cathedral is the
seat and center of ecclesiastical authority. . . . What is at stake
here is the power to exercise religious authority. That is the
essence of this controversy." The cathedral was merely "the
outward symbol of a religious faith." This would be equally
true, as we know from Watson v. Jones, were the case one in-
volving only a neighborhood church.11

Our discussion should point up the fact that often it is not
possible or desirable to draw a sharp line between the things
that are God's and the things that are Caesar's. In the interest of
maintaining the wall of separation, it becomes necessary at times
to assimilate to the church or God things that ordinarily seem
to belong to the state or Caesar; for human beings find that it
is indispensable for their religious faith to have outward symbols
like churches, cathedrals, cemeteries, and other tangible goods,
which become consecrated vessels for spiritual use. "Where two
or three are gathered together in My Name, there am I in the
midst of them." 12 But when two or three are gathered together,
they form a congregation, and they seek a meeting place for
their gathering, and then the Name is appropriated for both
the gathering and the meeting place, and all three—congrega-
tion, church, and Name—become inextricably merged in one
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religious faith. To treat a church as if it were mere real estate,
as Justice Jackson would have it, would often mean pulling the
thread that would undo the whole fabric. Men believe that in a
church—as in the churches involved in the litigation before
the Supreme Court—the choir of heaven comes down to use
the furniture of earth, so that what was profane becomes sacred,
what was property becomes consecrated ground, what was an
object of merchandise becomes an object of reverence.13 Church
and state are separate; but to keep them separate it becomes
necessary, at times, to treat them as if they were not separate,
and the state says to the church: "Thy will be my will." 14
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The Law Knows No Heresy

JUST as the government is not permitted, through legislation
or judicial proceedings, to upset or even interfere with the
processes and decisions of ecclesiastical bodies, even when they
affect property or contractual rights, so, too, the government is
not permitted to inquire into the truth or falsity of religious
beliefs, even when persons attempt to acquire money or prop-
erty by an appeal to religious beliefs that most people would
consider patently and shockingly untrue.

The "I Am" or Ballard case 1 will serve to illustrate the latter
principle. The Ballard family organized the "I Am" movement
by claiming miraculous power to communicate with the spirit
world and to heal the sick. They were indicted for using the
mail to perpetrate fraud. They were charged with knowingly
making false representations, among them that the late Guy W.
Ballard had been designated as Saint Germain, through whom
would be transmitted divine messages to mankind under the
teachings of the "I Am" movement; that Edna and Donald
Ballard, by reason of their high spiritual attainments, have been
selected as divine messengers; that the Ballards possessed the
power to heal persons afflicted with any diseases or injuries,
curable or incurable, and that they had in fact cured hundreds
of persons. The indictment charged that the Ballards knew that
their representations were false, and that they were made for
the purpose of defrauding persons of money and property. In
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brief, the Ballards were accused of being religious fakers; that
is, that they made claims of possessing supernatural powers for
the purpose of exploiting the gullibility of innocent and igno-
rant persons, and that the Ballards knew that in fact they did
not possess such powers. The Federal Government proceeded
against them on the theory that it had a duty to punish the
defendants for using the mail to accomplish their fraudulent
scheme.

At the trial in the United States district court the judge in-
structed the jury that the truth or falsity of the religious beliefs
of the defendants was not the government's concern. The only
question that the jury could consider was whether or not the
defendants honestly and in good faith believed what they
claimed. If, e.g., the defendants in fact believed that Jesus had
appeared to them and had dictated some of the works published
by them, they were to be acquitted, even though the jury might
consider the claim an outrageous one; but if the jury should
find that the defendants lacked an honest belief in the claims
they made, then they were to convict them of fraudulent use
of the mail. The jury found the defendants guilty. The court
of appeals reversed the judgment of conviction on the ground
that the government should have proved that some of the repre-
sentations made by the defendants were in fact false.

In the Supreme Court five Justices agreed with the trial judge
and held that the government may not concern itself with the
question of the objective truth or falsity of any person's reli-
gious beliefs or concepts. There may be no trial as to the truth
of claimed spiritual events or the possession of supernatural
powers. The Constitution safeguards the free exercise of the
religion chosen by any person.2 Said Justice Douglas for the
Court: "Freedom of thought, which includes freedom of reli-
gious belief, is basic in a society of free men." This freedom, he
said,

embraces the right to maintain theories of life and of death and of
the hereafter which are rank heresy to followers of the orthodox
faiths. Heresy trials are foreign to our Constitution. Men may be-
lieve what they cannot prove. They may not be put to the proof
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of their religious doctrines or beliefs. Religious experiences which
are as real as life to some may be incomprehensible to others. Yet
the fact that they may be beyond the ken of mortals does not mean
that they can be made suspect before the law. . . . [The Fathers of
the Constitution] fashioned a charter of government which envis-
aged the widest possible toleration of conflicting views. Man's rela-
tion to his God was made no concern of the state. He was granted
the right to worship as he pleased and to answer to no man for the
verity of his religious views.

Justice Jackson, in a notable dissenting opinion, urged the
Court to go further and to hold that the government may not
raise any question relating to the sincerity or honesty of a per-
son's belief; in other words, the Constitution, according to
Jackson, prohibits the state from looking into (1) the question
of the objective truth or falsity of a person's religious beliefs,
and (2) the question as to whether or not the person really
believed what he professed to believe. The two questions are,
said Jackson, intimately related; in fact, one would not raise
the question of subjective honesty or sincerity in the profession
of beliefs unless one first concluded that the substance of the
belief was demonstrably false; the honest or dishonest belief in
the making of a representation can become a question only if
the representation were in fact false. That one knowingly falsi-
fied is best proved when it is shown that what he said happened
never did happen. "How can the government prove these per-
sons knew something to be false which it cannot prove to be
false?"

The decision of the Court in the Ballard case is certainly a
gain for religious freedom in the United States. In the teachings
of the Ballards there was probably "nothing but humbug, un-
tainted by any trace of truth," but if the government were
permitted to prosecute and punish for the perpetration of a reli-
gious hoax, it would mean an end of religious freedom; for
religious faith is "the substance of things hoped for, the evidence
of things not seen. . . . Blessed are they that have not seen,
and yet have believed." 3 Could St. Paul have proved the verity
of the experience that converted Saul of Tarsus into Paul the
Apostle? And St. Augustine, who also was converted by mystical
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experiences, found it necessary to say: "What is faith save to
believe what you do not see?" 4 The Court's position leaves the
door open for the perpetration of gross frauds; but to millions
of men, other men's religions are always gross frauds.

But the Court did not go far enough. It is not possible to
measure a person's honesty or sincerity when it comes to reli-
gious beliefs. No fundamentalist reads everything in the Bible
as the literal truth; no "liberal" reader of the Bible reads every-
thing in it as metaphor, parable, or allegory. The human mind
plays with subtleties, shadings of meanings, nuances, refine-
ments of thoughts, ideas and shadows of ideas, myths, meta-
phors, parables, paradoxes, hyperboles, anthropomorphisms,
circumlocutions, and a thousand and one other devices, which
often make the mind a captive of snares which the mind itself
has made. "The heart is deceitful above all things" and only
God "knoweth the secrets of the heart" 5—these are religious
as well as psychological truths. How sincere in his religious be-
liefs is a person who, while professing belief in the immortality
of his soul and in rewards and punishments in the next world,
seemingly spends his time doing practically nothing but ac-
cumulating the things that you can't take with you, or a preacher
who in the same breath will say that God is love and that sinners
are in the hands of an angry God? Who can weigh and measure
the quantity and quality of honesty in professions of religious
faith? If heresy trials are foreign to our Constitution, then trials
for hypocrisy should be equally foreign.

Furthermore, Justice Jackson rightly emphasized the point
that we cannot try religious sincerity apart from religious
verity. Said Jackson:

If we try religious sincerity severed from religious verity, we
isolate the dispute from the very considerations which in common
experience provide its most reliable answer. . . . When does less
than full belief in a professed credo become actionable fraud if
one is soliciting gifts or legacies? Such inquiries may discomfort
orthodox as well as unconventional religious teachers, for even the
most regular of them are sometimes accused of taking their ortho-
doxy with a grain of salt.
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The Right to Seek Converts

WE HAVE seen that the Constitution prohibits government
from concerning itself in any way with the question of the truth
or falsity of any religious dogmas, beliefs, or doctrines, no
matter how outrageously false, foolish, or evil they may appear
to public officials or to the overwhelming majority of the
people. Essentially this is a negative or protective freedom which
the Constitution has thrown about religious belief. What of
the positive or aggressive freedom to teach or preach religious
doctrine in an effort to win converts—the right to proselytize
or evangelize, especially on behalf of an unpopular sect? While
this freedom is obviously an aspect of freedom of speech, press,
and assembly, it is of sufficient significance to merit considera-
tion, although briefly, as a phase of religious freedom.

The fact is that while in some parts of the world, although
the constitutions and laws may offer a measure of protection to
the exercise of freedom of speech, press, and assembly, the line
is drawn at efforts by an unpopular religious sect to distribute
literature, to preach openly, or to engage in any other form of
sectarian propaganda or missionary work. To cite several ex-
amples: In Spain, a Protestant chapel may not bear any outward
sign as a place of worship; Protestant clergymen may not hold
outdoor meetings; they may not proselytize in any way; they
may not distribute religious tracts. A front-page editorial in the
newspaper which speaks for the Roman Catholic Church in
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Catalonia and for the Archbishop of Barcelona put the rationale
of these restrictions in the following language:

We do not hesitate to affirm that we should prefer to see 10,000,000
Communists in Spain to 1,000,000 Protestants. The worst that could
happen to our country would be a religious split. Communism will
pass from the world, but a religious rift in Spain would be perma-
nent and would give rise to the most bloody civil struggles. We
Spaniards have filled history with fratricidal struggles on political
questions, yet if spiritual reasons for discussion appeared on the
horizon our survival as a nation would be impossible.1

Variations on this theme may be found in Italy: the Archbishop
of Milan explained in 1952 that Italy was a Roman Catholic
nation and "for superior reasons of a religious and political
order, there should be a check on the liberty, particularly of
ministers of other faiths, to split the unity of Italy by building
on our territory seventh columns under the command of foreign
(ecclesiastical) hierarchies." 2

In the United States, however, religious splits, instead of be-
ing viewed as a calamity, are viewed as a necessary condition—
as well as a consequence—of religious freedom. Is uniformity
of opinion desirable? "No more than of face and stature,"
answered Jefferson. Differences of opinion are advantageous in
religion, he added. For the different sects "perform the office
of censor morum over each other." He pointed out that in states
where the church had been disestablished, religious freedom
did not lead to "the most bloody civil struggles" (to quote the
Archbishop of Barcelona); on the contrary, said Jefferson, "their
harmony is unparalleled." s Today, with several hundred de-
nominations in the field, Jefferson's judgment stands confirmed;
the "experiment" for which he pleaded has proved itself a
success.

"How shall they call on him in whom they have not be-
lieved?" asked Paul; "and how shall they believe in him of
whom they have not heard? and how shall they hear without
a preacher? and how shall they preach except they be sent?" *
In this statement one finds the religious motivation of church
missions, to whom proselytization is a religious act and duty.
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This duty has been taken in its most compelling and literal
sense by Jehovah's Witnessess, who hear themselves personally
addressed by Jesus: "Ye shall be witnesses unto me both in
Jerusalem, and in all Judea, and in Samaria, and unto the
uttermost part of the earth." 5 Acting as "witnesses," they have
often aroused as much antagonism against themselves and their
message as have Protestants in Spain or Italy, or Christians in
India, Afghanistan, or Russia; but their constitutional right to
be "witnesses" to the truth as they see it has been repeatedly
vindicated in the Supreme Court. In notable cases, they have
tested and have had confirmed their right to conduct open-air
meetings and parades, and to distribute or sell their tracts on
the streets or from door to door. No sect in the United States
needs to hide its light under a bushel, or fear to show its wares
in the open market. No one is compelled to listen, no one is
compelled to buy; and no one is prohibited from making ex-
travagant claims for his own brand of salvation, or from making
a fool of himself. The rule is: caveat emptor. There are sharp
differences in the realms of religious and political faiths; what
is dogma to one man is heresy to another; and to persuade
others

a person often resorts to exaggeration, to vilification of men who
have been, or are, prominent in church or state, and even to false
statement. But the people of this nation have ordained in the light
of history, that, in spite of the probability of excesses and abuses,
these liberties are, in the long view, essential to enlightened opinion
and right conduct on the part of the citizens of a democracy. . . .
The essential characteristic of these liberties is, that under their
shield many types of life, character, opinion and belief can develop
unmolested and unobstructed. 6

The driving force, we find again and again, is recognition of a
commitment to pluralism: we start with a diversity of races,
creeds, opinions; each man finds himself compelled to be a
"witness" to the truth as he sees it; exercise of the right to be
a "witness," and to be a "witness" who may be different from
all others, leads to a multiplication of different creeds and
opinions; pluralism is then seen as both a necessity and a
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virtue; and the First Amendment guaranty of freedom is seen,
paradoxically, as the basis of both American unity and American
diversity—without it there would be no e pluribus unum. In
this diversity some "witnesses" are rich in worldly possessions:
they have cathedrals, churches, or synagogues; they have car-
dinals, bishops, ministers, or rabbis; they do not feel themselves
impelled to seek converts on the highways and byways of the
country; they have their established seats of power, jurisdiction,
and influence in the congregation, parish, and diocese, and they
wait for those who will respond to their call, "Come unto
me. . . . " But there are also the itinerant evangelists, those
who cannot pay their own way, men who do not wait for the
unredeemed to come unto them but who go out to seek the
souls that need saving, missionaries who use ancient or uncon-
ventional methods for the propagation of their faith—hand-
bills and tracts, street-corner sermons, park meetings, doorbell
ringing, playing of phonograph records on the sidewalk. Such
persons, given their evangelistic zeal, and the human propensity
to exaggerate one's own truth and to enlarge the next man's
error and blindness, naturally create, or find themselves in,
situations in which the police authorities claim the right to
have something to say and do: prevent interference with traffic
on the streets, protect the householder from fraudulent or
annoying peddlers, prevent possible public disorder, keep
vagrants off the streets, keep the parks as places of refuge for
those who seek quiet and relaxation, keep public places from
becoming littered with papers and pamphlets. Given these con-
ditions, Jehovah's Witnesses became perfect guinea pigs for
the testing of the limits of the First Amendment freedoms. They
were charged with "excesses and abuses." Beginning with 1938,
they provided the Supreme Court with a long series of cases in
which various phases of these freedoms were subject to careful
examination. The result, on the whole, has been the establish-
ment of precedents which have strengthened the foundations
and reaches of freedom of religion and, no less, of freedom of
speech, press, and assembly.

These decisions may be briefly summarized by saying that
unconventional evangelical methods are forms of "religious ac-
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tivity" that occupy "the same high estate under the First Amend-
ment as do worship in the churches and preaching from the
pulpit"; they have "the same claim to protection as the more
orthodox and conventional exercises of religion"; for "freedom
of speech, freedom of the press, freedom of religion are avail-
able to all, not merely to those who can pay their own way." 7

In these notable cases Jehovah's Witnesses have brought home
the truth of Woodrow Wilson's statement that the "history of
liberty is a history of resistance." 8 The law is not interested
either in the content—the truth or falsity—of sermons, or in
the manner in which they are delivered, or whether they are
preached by ministers of popular or of unpopular sects. In
England there is an Established Church, and all other Protestant
churches are known as Free Churches. In the United States,
every church is a Free Church.



PART II

Freedom of Speech, Press,

and Assembly
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The Freedom Not to Speak

"GOD has given you one face," says Shakespeare in Hamlet,
"and you make yourself another." Can the state coerce a man
to show still another face? Can the state coerce a man to make
public avowal of beliefs or sentiments—even such as he be-
lieves, let alone beliefs or sentiments he does not believe—
under threat of a criminal penalty for his refusal to do so? We
are not concerned here with the problem of loyalty oaths, upon
the taking of which may depend the getting or retaining a job
or some other privilege at the disposal of the government, or
with compulsory testimony before courts or legislative commit-
tees. At this point we are interested only in the question
whether the state may say to a person: "You must stand up and
repeat the words which we require you to utter, or you will go
to jail!"

Only once in our history was an effort made to compel persons
to make public expression of loyalty, under threat of criminal
penalties for an obstinate refusal to comply. The event involved
a religious sect which found compliance with the law to be in-
consistent with their religious convictions; but the principles
involved transcended religious freedom and touched the very
heart of all the First Amendment freedoms. The unique attempt
to coerce religious conscience by compulsory expression was
part of an epidemic of attacks on Jehovah's Witnesses at the
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end of the 1930's and in the first several years of the following
decade.

The sect known since 1931 as Jehovah's Witnesses was
previously known as the International Bible Students Associa-
tion. They have no churches and are opposed to all organized
religion. They spread the Christian Gospel by word of mouth,
phonograph records, and printed tracts and periodicals pub-
lished by the Watch Tower Bible and Tract Society. They do
not keep a membership roll, but in 1952 they had about 133,000
missionary ministers and a world total of about a half million.1

A document filed with the Department of Justice by the
American Civil Liberties Union in the fall of 1940 showed
that in a period of about six months 1,488 persons were the
victims of mob violence in 335 communities in 44 states. Noth-
ing similar to such extensive mob violence had taken place since
the Ku Klux Klan riots in the 1920's, and no religious sect in
the United States had suffered such persecution since the days
when the Mormons were attacked. "Nothing in the record of
attacks against Communists, strikers or Negroes is compara-
ble." 2 These attacks were brought on by the refusal of school
children who were Jehovah's Witnesses to salute the flag during
school exercises, the zeal of members of the sect in distributing
their literature on the streets and from house to house, and
playing their phonograph records for members of the public
who consented to listen. Fortunately for the development of
civil liberties, the leaders of the sect followed an aggressive
policy in the legal protection of the rights of Jehovah's Wit-
nesses in the courts. We owe to their vigilance and constitutional
militancy some of our most valuable legal precedents on the
meaning and force of the First Amendment. It is to them that
we owe credit for the decision of the Supreme Court that an
expression of belief or sentiment may not be coerced.

The attitude of Jehovah's Witnesses to the flag salute has been
stated by them in the following language:
First: To salute the flag would be a violation of the divine com-
mandment ". . . Thou shall have no other gods before me. . . .
Thou shah not make unto thee any graven image. . . . Thou shall
not bow down ihyself to them nor serve ihem. . . ."
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Second: The salute to the flag means in effect that the person sa-
luting the flag ascribes salvation to it, whereas salvation is of Je-
hovah God.

Third: Flag saluting is part of a creed of a sect of so-called patriots,
teaching a ritual of patriotism, and from such all true Christians
are commanded to turn aside.3

In 1907 Kansas adopted the first flag salute act; by 1939 there
were seventeen such state statutes; in other states flag salute was
required by school board regulation.4 These statutes and regu-
lations were sponsored by the same "defenders of patriotisms"
who also sought enactment of teachers' loyalty oaths. Pupils
who refused to salute the flag were suspended, and then their
parents were subjected to prosecution for violation of the com-
pulsory school attendance laws. In Massachusetts, New York,
and New Jersey the laws were upheld as constitutional, while
in California and Georgia the courts ordered the children re-
instated in school.5 Where such laws were upheld, it was not
always without a strong dissent. In the case before the New
York Court of Appeals, Judge Irving Lehman in a dissenting
opinion said that "the flag is dishonored by a salute by a child
in reluctant and terrified obedience to a command of secular
authority which clashes with the dictates of conscience." 6 As
we shall see, Judge Lehman's view ultimately became the view
of the United States Supreme Court. To achieve this result two
cases had to be considered by the Court: the Gobitis case 7 in
1940 and the Barnette case8 in 1943. These cases are of con-
siderable importance and need to be considered in some detail.

In the Gobitis case several children who were Jehovah's Wit-
nesses had been expelled from the public schools of Minersville,
Pennsylvania, for refusing to salute the flag as part of a daily
school exercise required by the local board of education. The
father of the children sought an injunction against the school
authorities. The Supreme Court, by a vote of eight to one,
upheld the school officials. In his opinion for the Court, Justice
Frankfurter held that the requirement of the flag salute cere-
mony did not infringe the constitutional guaranty of freedom
of religion.
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Justice Frankfurter stated the issue as one involving the rec-

onciliation of two conflicting rights in order to prevent either
from destroying the other. These rights are, on the one hand,
freedom of religion, and, on the other hand, "the felt neces-
sities of society," or promotion of the secular interests of society.
In attempting this reconciliation, "because in safeguarding
conscience we are dealing with interests so subtle and so dear,
every possible leeway should be given to the claims of religious
faith." 9

Citing polygamy and military draft cases, Justice Frankfurter
said that general laws, not aimed at the promotion or restriction
of religious beliefs, have been sustained against those who re-
fused obedience from religious conviction, when the laws were
manifestations "of specific powers of government deemed by the
legislature essential to secure and maintain that orderly, tran-
quil, and free society without which religious toleration itself
is unattainable." In view of this general principle, must the
Gobitis children be excused "from conduct required of all the
other children in the promotion of national cohesion"? The
Court's answer was, "No." In a contest between religious free-
dom and a means chosen by the legislature to attain national
unity, which is the basis of "national security," religious free-
dom must give way.

In a sense, the case for the exertion of the power of the state
is stronger here than in the situations involving the compulsory
draft in the interests of the common defense, or the prohibition
of polygamy in the interests of the family; for these interests
presuppose the existence of an organized political society, to
the maintenance of which the flag salute requirement is in-
tended as a means. Said Justice Frankfurter:

The ultimate foundation of a free society is the binding tie of
cohesive sentiment. Such a sentiment is fostered by all those agencies
of the mind and spirit which may serve to gather up the traditions
of a people, transmit them from generation to generation, and
thereby create that continuity of a treasured common life which
constitutes a civilization. . . . The flag is the symbol of our na-
tional unity, transcending all internal differences, however large,
within the framework of the Constitution.
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The Court had no authority, said Frankfurter, to bar public
school officials "from determining the appropriateness of various
means to evoke that unifying sentiment without which there
can ultimately be no liberties, civil or religious." The end
is legitimate; the means chosen may seem to the courts harsh
or foolish; but the prevalent belief in the efficacy of the flag
salute puts it within the pale of legislative power, so that the
question of its wisdom is not for the courts to decide: "the
courtroom is not the arena for debating issues of educational
policy." To hold otherwise would mean making the Court "the
school board for the country." The Court, said Frankfurter,
cannot give to dissidents an exceptional immunity without in-
troducing elements of difficulty into the school discipline,
"which might cast doubts in the minds of the other children
which would themselves weaken the effect of the [flag salute]
exercise."

From this opinion Justice Stone was the lone dissenter. He
argued that the decision sustained a law that was unique in
the history of Anglo-American legislation, for by the Miners-
ville school regulation the government sought to coerce the
Gobitis children to express a sentiment which they did not
entertain and which violated their deepest religious convictions.
It is one thing to suppress religious practices that are dangerous
to morals, public safety, health, or good order, or to compel
military service notwithstanding conscientious objection, and a
totally different thing for the government, "as a supposed edu-
cational measure and as a means of disciplining the young," to
compel public affirmations which violate the children's religious
conscience. When there is a conflict of interests between a free-
dom guarantied by the Bill of Rights and a governmental
power, there must, when that is possible, "be reasonable ac-
commodation between them so as to preserve the essentials of
both." It is the function of the courts to determine whether
such accommodation is reasonably possible. There are other
ways to teach loyalty and patriotism than by compelling a pupil
to affirm what he does not believe and by commanding a form
of affirmance which violates his religious convictions.

The very essence of the liberty which the First Amendment



114 Fundamental Liberties
guaranties is "the freedom of the individual from compulsion
as to what he shall think and what he shall say, at least where
the compulsion is to bear false witness to his religion . . .
whatever may be the legislative view of the desirability of such
compulsion." Nor could it be pretended, said Justice Stone,
that the compulsory expression of loyalty by children in viola-
tion of their religious convictions plays so important a part in
our national unity that a school board is free to exact it despite
the constitutional guaranty of freedom of religion.

It is no answer to say, Justice Stone contended, that the
legislative judgment must be left intact "as long as the remedial
channels of the democratic process remain open and unob-
structed," for this would mean a surrender of "politically help-
less minorities" to the popular will. "We have," said Justice
Stone,

previously pointed to the importance of a searching judicial inquiry
into the legislative judgment in situations where prejudice against
discrete and insular minorities may tend to curtail the operation of
those political processes ordinarily to be relied on to protect mi-
norities. . . . And until now we have not hesitated similarly to
scrutinize legislation restricting the civil liberty of racial and re-
ligious minorities although no political process was affected. . . .
Here we have such a small minority entertaining in good faith a
religious belief, which is such a departure from the usual course of
human conduct, that most persons are disposed to regard it with
little toleration or concern. In such circumstances careful scrutiny
of legislative efforts to secure conformity of belief and opinion by
a compulsory affirmation of the desired belief, is especially needful
if civil rights are to receive any protection. . . . The Constitution
expresses more than the conviction of the people that democratic
processes must be preserved at all costs. It is also an expression
of faith and a command that freedom of mind and spirit must be
preserved, which government must obey, if it is to adhere to that
justice and moderation without which no free government can exist.

The opinion of Justice Stone, at first "a still, small voice,"
won the support of the Bill of Rights Committee of the Ameri-
can Bar Association, as well as of most law review commentators,
and soon became a voice "rotund, sweeping, and final." Chief
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Justice Hughes and Justice McReynolds retired; Jackson and
Rutledge joined the Court, and Justice Stone became Chief
Justice. In 1943 the Court decided the Barnette case and in this
decision overruled the Gobitis case. This time Justice Frank-
furter wrote the dissenting opinion, in which he was joined
by Justices Roberts and Reed.

Following the decision in the Gobitis case, West Virginia
adopted an act, under which the state board of education passed
a resolution requiring flag salute exercises in the public schools
and providing that refusal to participate shall be dealt with as
an act of "insubordination," leading to expulsion, treatment of
the child as a delinquent, and prosecution of the parents. A
federal district court of three judges enjoined enforcement of
the act and the school board resolution, notwithstanding the
decision of the Supreme Court in the Gobitis case. On appeal
by the state board of education, the district court judgment was
affirmed.

In his opinion for the Court, Justice Jackson pointed out that
the case is not one in which a citizen asserts a freedom which
brings him into conflict with a right asserted by some other
person; the refusal by Jehovah's Witnesses to salute the flag
does not impair the right of others to engage in the flag salute
ceremony; the sole conflict here was between authority and the
rights of the individual; "we are dealing," said Jackson, "with
a compulsion of students to declare a belief." The flag salute
is a form of utterance. West Virginia required the individual to
communicate his acceptance of the political ideas the flag be-
speaks. The Bill of Rights protects the individual against
coerced communication and against affirmation of a belief and
an attitude of mind. Expression may be censored or suppressed
constitutionally only when the expression creates a clear and
present danger of action of a kind that the state is empowered
to prevent and punish; involuntary expression can be coerced
only "on even more immediate and urgent grounds than
silence." West Virginia did not even allege that a failure to
salute the flag would create any such danger. The Court con-
trasted the law of West Virginia with a joint resolution of
Congress which makes the flag observance voluntary and makes
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provision for the nonconformist. Because boards of education
are educating the young for citizenship is reason for their
scrupulous protection of the constitutional freedoms of in-
dividuals; but unfortunately there are "village tyrants as well
as village Hampdens," and the courts must protect individuals
from the former if the Bill of Rights is to be preserved. The
question whether the means of effecting political change are
left free has nothing to do with the constitutional issue, for the
freedoms of the Bill of Rights are beyond the reach of political
majorities: "One's right to life, liberty, and property, to free
speech, a free press, freedom of worship and assembly, and
other fundamental rights," said Justice Jackson, "may not be
submitted to vote; they depend on the outcome of no elections."

National unity may be fostered, said the Court, by persuasion
and example, but not by compulsion. "Those who begin co-
ercive elimination of dissent soon find themselves exterminating
dissenters. Compulsory unification of opinion achieves only the
unanimity of the graveyard." The Constitution was designed
"to avoid these ends by avoiding these beginnings." Authority
in the United States "is to be controlled by public opinion, not
public opinion by authority." Constitutional limitations are to
be applied

with no fear that freedom to be intellectually and spiritually diverse
or even contrary will disintegrate the social organization. . . . We
can have intellectual individualism and the rich cultural diversities
that we owe to exceptional minds only at the price of occasional
eccentricity and abnormal attitudes. When they are so harmless to
others or to the state as those we deal with here, the price is not
too great. But freedom to differ is not limited to things that do not
matter much. That would be a mere shadow of freedom. The best
of its substance is the right to differ as to things that touch the
heart of the existing order.

If there is any fixed star in our constitutional constellation, it is
that no official, high or petty, can prescribe what shall be orthodox
in politics, nationalism, religion, or other matters of opinion or
force citizens to confess by word or act their faith therein.

This brief and forceful summary of the American philosophy
of cultural pluralism, of the rationale of the Bill of Rights,
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and of the belief in inherent and inalienable individual
rights,10 belongs with the classic statements of American ideals.11

In his dissenting opinion, Justice Frankfurter took an ex-
tremely narrow view of judicial review of legislation, saying
that the only opinion of the Court that is material when it looks
in the direction of the wisdom or evil of a statute is the opinion
"whether legislators could in reason have enacted such a law."
If "reasonable legislators" could have taken the action being
reviewed by the Court, the action must be considered consti-
tutional; if the legislature of West Virginia could reasonably
conclude that the flag salute was a means to the promotion of
good citizenship, the flag salute requirement was constitutional.
This approach contrasts sharply with that of the majority of the
Court, who took the position that in the face of conscientious
objection to an act made compulsory by legislation, the question
is as follows: Is there a rational connection between a refusal
to perform the act and peril to the public welfare? The ma-
jority found that the Jehovah's Witnesses in the public school
who refused to comply with the law did not create by their
refusal a clear and present danger of peril to the national wel-
fare (security, health, morals).

There is a sharp and deep gap between these two approaches.
If Frankfurter's view were sustained, the Bill of Rights would
be greatly emasculated in the interests of the broad legislative
principle of majority rule;12 for it is practically impossible to
prove the negative proposition that the legislators could not in
reason have enacted a specific law, that the statute is not at all
justified in reason; for a show of some "reason" on behalf of a
statute is almost always possible.13 The doctrine of presumptive
constitutionality could become in fact legislative absolutism.
But Justice Frankfurter saw no difference between the civil
"liberty" of the Fourteenth Amendment that protects freedom
of speech, press, and religion, and the economic "liberty" which
protects a person when, e.g., he wants to operate an ice house or
engage in the slaughtering business; nor would Justice Frank-
furter admit any difference between a law which requires the
flag salute of pupils who are compelled to attend school and
one which requires military training of college students who
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are not compelled to attend college: in no case may the Court
sit as a "super-legislature," he said; judicial self-restraint is
necessary whenever legislative power is challenged. But this
view is contradicted by the view implicit in the majority opin-
ion that legislative self-restraint is made necessary by the Bill
of Rights. By implication, Frankfurter himself contradicted his
position when he maintained that legislation deserves the mark
of constitutionality as long as there remain "open and unob-
structed" "the remedial channels of the democratic process."
This seems to concede that certain freedoms at least—e.g., free-
dom of speech, freedom of the press, freedom of assembly, free-
dom of suffrage—enjoy a status of priority.

Justice Frankfurter contended that the children who were
Jehovah's Witnesses could go to a private school, to which the
flag salute law would not apply. He argued that the state could
not compel the flag salute ceremony in private schools, for such
schools could not be placed "under a strict governmental con-
trol," the state could not direct such schools with respect to
"intimate and essential details." But certainly the state may re-
quire private schools to give courses in certain subjects, such
as American history, mathematics, or the English language. If
the flag salute requirement may be reasonably made for public
school pupils, why may it not be made a requirement for the
pupils of private schools as well? "Only if there be no doubt
that any reasonable mind could entertain can we deny to the
states," said Frankfurter, "the right to resolve doubts their way
and not ours." 14 Judged by this broad test of legislative im-
munity from constitutional limitations, almost any law could
easily withstand a constitutional attack.

In his dissenting opinion Justice Frankfurter counselled
judicial humility. But humility practiced by judges on the
wrong occasion may be judicial abdication. Where was the
legislative humility when the officials in West Virginia refused
to avoid an unnecessary clash with the dictates of conscience?
The flag salute may be thought necessary for the inculcation
of patriotism, but, as Justice Stone pointed out in his Gobitis
dissent, instruction in the guaranties of civil liberty may also
tend to inspire patriotism and love of country.
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The Freedom Not to Listen

THE freedom not to speak, not to profess beliefs, may be more
important than the freedom to speak, since the profession of
beliefs that one does not maintain may do more violence to the
conscience than the failure to express the beliefs that one does
maintain. Between the freedom not to speak and the freedom
to speak may be put the freedom not to listen, for compulsory
listening to speeches which shock the conscience may be almost
as unsettling, psychologically and spiritually, as forced confes-
sion of beliefs in politics or religion that are contrary to one's
convictions.

A. COMPULSORY LEARNING

In our colonial period it was not considered wrong to force
a person to become a member of a captive audience; attendance
on public worship was compulsory: a Virginia statute of 1610
provided that "every man and woman shall repair in the morn-
ing to the divine service and sermon preached upon the Sabbath
day." 1 For the first absence the penalty was loss of a week's
provision and allowance; for the second offense, whipping; for
the third offense, the offender was to suffer the penalty of death.
This act was modeled after Elizabeth's Act of Uniformity, 1559,
which provided that every inhabitant of the realm "shall dili-
gently and faithfully" attend his parish church every Sunday or
holy day, "and then and there to abide orderly and soberly
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during the time of common prayer, preachings, or other service
of God." 2

Compulsory listening has been made the issue in several
situations in recent years. First we shall consider cases in sev-
eral states which challenged the compulsory school attendance
laws as imposing compulsory listening on children in violation
of their constitutional rights.

In Pennsylvania, members of the Old Order Amish Church
have contended that their religious beliefs prevent them from
sending their children to school after they have attained the age
of fourteen and have completed the eighth grade of the public
schools. They take their stand on the Dortricht Creed, a con-
fession of faith adopted at Dort, Holland, in 1632, by followers
of Menno Simons, founder of the Mennonite Church, from
which the Amish derive their creed. The relevant statement in
their creed is as follows:

And since it is a known fact that a lack of faithful ministers, and
the erring of the sheep because of the lack of good doctrine, arise
principally from the unworthiness of the people; therefore, the
people of God, needing this, should not turn to such as have been
educated in universities, according to the wisdom of man, that they
may talk and dispute, and seek to sell their purchased gift for tem-
poral gain; and who according to the custom of the world do not
truly follow Christ in the humility of regeneration.

Basing themselves on this pronouncement, the heads of the
church adopted a statement of principles which provided that
children should be trained "to read, to write, and to cipher";
that children "have attained sufficient schooling" when they
have passed the eighth grade; that thereafter their children's
home and church training and their religious beliefs and faith
can best be safeguarded "by keeping them at home under the
influence of their parents."

The Superior Court of Pennsylvania held that the state law
which compels school attendance up to the age of seventeen
should be enforced notwithstanding these objections.3 Children,
said the court, "may be educated in the public schools, in
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private or denominational schools, or by approved tutors; but
educated they must be within the age limits and in the subjects
prescribed by law." The enlightened intelligence of the citizens
is necessary for the preservation and enhancement of the dem-
ocratic way of life, said the court, and these objectives are
paramount. The court saw no conflict between these objectives
and religious freedom or civil liberty, for religious freedom
cannot survive unless democracy lives. A person may forbear
doing that which is against his conscience, but only if his re-
fusal to act "is not prejudicial to the public weal."

An even more extreme position than that taken by the Amish
was taken by some ultraorthodox Jews, who sent their children
to Jewish religious schools which did not comply with the re-
quirement of the New York education law that all schools must
give instruction in at least the following subjects: arithmetic,
spelling, English, geography, United States history, civics, hy-
giene, physical training, New York State history, patriotism, and
citizenship. The parents contended that their religious beliefs
would be violated by permitting instruction of their children
in secular subjects—the religious school which the children at-
tended limited its instruction to religious subjects, and English
was not the language of instruction. In finding the parents
guilty of violation of the compulsory school attendance law, the
court said that the religious convictions of the parents must
yield to "the total public interest. . . . Religious convictions of
parents cannot interfere with the responsibility of the State to
protect the welfare of children." 4

These and similar decisions 5 stand for the proposition that
the state may compel children to receive instruction in certain
subjects, up to an age fixed by law, and in an approved public
or private school or from a qualified tutor. The principle on
which this proposition is based is that the state may protect its
people "from the consequences of an ignorant and incompetent
citizenship." 6

But this principle is much too broad; for if one were to
accept it in all its sweep, it would follow that the state would
have a right to ban newspapers that feed and breed "an ig-
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norant and incompetent citizenship"; that the state could
rigidly censor all media of communication in the interest of
what the legislature considers the fulfillment of its duty "to
diffuse knowledge and learning through the community." 7 It
is only a totalitarian state that can make such claims on the
minds of the people. In a free, democratic society the govern-
ment may not claim that only the truth has rights, and that
error must be suppressed. In an open society, the human mind
—not the truth—has rights; and while the mind may have the
duty to seek for and cling to the truth, the mind has the right
to be wrong. If it has the duty to search for the truth, it must
be left free to search for it in its own way, and even to pick up
many errors in the process.

The state has the duty to encourage education, and to provide
schools as a means of education. The state may compel parents
to send their child to a public or private school where he would
acquire the basic means with which to search for the truth in
his own way. From this point of view, it would follow that the
state may prescribe only the minimum number of subjects, study
of which would be compulsory, such as English, spelling, arith-
metic, American history and geography, and hygiene. The state
should permit the parents to be substituted for the school if they
can demonstrate their competence as teachers.8 The state should
not make secondary education compulsory as against the claims
of religious objectors; 9 for I do not see that a free, pluralistic
society stands to lose in the long run if some people know
their holy books thoroughly but are ignorant of Faulkner and
Hemingway or even of Shakespeare, as long as they have ac-
quired the basic tools for the pursuit of secular knowledge and
there is a public library in their community to which they can
go for books.

The state, it seems to me, must not exaggerate its role as
educator if we are not to lose sight of the constitutional prin-
ciple that the state does not have the power to standardize
children, and that the child, as Justice McReynolds said in
Pierce v. Society of Sisters,10 "is not the mere creature of the
State; those who nurture him and direct his destiny have the
right, coupled with the high duty, to recognize and prepare
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him for additional obligations"—that is, for a life that goes
beyond the confines of citizenship.

There are those, I know, who would preclude private in-
struction, and even instruction in parochial schools; they main-
tain that the attributes of citizenship can be acquired only in
the public school. From their point of view, the parochial or
private school is "divisive"; and private instruction deprives the
child of "experiences in group activities and in social out-
look." 11 If the parochial school is "divisive," this means only
that a pluralistic society must allow room for the "divisive" as
well as for the "additive," lest the state be given a monopoly on
education or occupy the position of parens patriae and subject
all children to a Gleichschaltung suggestive of a totalitarian
society. And if private instruction outside of a school may have
the effect of limiting the "social outlook" of a child, it is doubt-
ful whether society will permit him to remain excluded from
its grasp for long; for wherever a man goes, Thoreau wrote in
Walden, "men will pursue him with their dirty institutions,
and, if they can, constrain him to belong to their desperate odd-
fellow society." If as a result of his private education the child
will grow into a man who, contrary to Santayana's expectations,
will like to go alone for a walk and stand alone in his opinion,
his eccentricity will enrich his neighbors and advance the
human endeavor toward freedom.

B. COMPULSORY LISTENING

Capital Transit, a privately owned public utility corporation,
operated the street railway and bus system in the District of
Columbia, under a franchise from Congress. In 1948 the com-
pany experimented with a music program in a number of its
vehicles; and a poll of passengers who heard these programs
showed that 92 per cent favored their continuance; soon there-
after the company began to install radio reception equipment
in its buses, streetcars, waiting rooms and other facilities. The
programs consisted of 90 per cent music and 10 per cent an-
nouncements and commercial advertising. The Public Utilities
Commission of the District of Columbia ordered an investiga-
tion and then concluded that the radio programs were "not



124 Fundamental Liberties
inconsistent with public convenience, comfort, and safety"; that
they tended "to improve the conditions under which the public
ride."

In the Pollak case 12 it was contended on behalf of passengers
that the order of the commission approving the radio programs
violated liberties of the mind embraced in the guaranty of
liberty by the First and Fourteenth Amendments; that forced
listening in the buses and streetcars operated by a public utility
corporation that enjoyed a legal monopoly violated the rights
of riders under the First Amendment by forcing them to hear
speech which they did not wish to hear, by making it difficult
or impossible for them to read or to converse with others; that
forced listening, supported by an order of a governmental
agency, was an exercise of collective force at its most dangerous
incidence—the mind; that the radio program was an uncon-
stitutional "taking" of the property of objecting passengers, for
it meant the "taking" of their attention and the free use of
their time.

The United States court of appeals agreed with these argu-
ments insofar as they affected "commercials" and "announce-
ments," but did not decide whether broadcasts limited to music
would infringe constitutional rights. "If Transit obliged its
passengers to read what it liked or get off the car," said Judge
Edgerton, "invasion of their freedom would be obvious." The
court saw no difference between coerced reading and coerced
listening.

The Supreme Court, however, held that the facts did not
show a violation of a constitutional guaranty. The Court said
there was no proof that the programs interfered substantially
with the conversation of passengers or "with rights of com-
munication constitutionally protected in public places." There
was no proof that the programs were used "for objectionable
propaganda"—the few announcements were not enough to
sustain an objection.

In his opinion for the Court, Justice Burton contended that
the Constitution does not guaranty to a passenger on a public
vehicle a right of privacy equal that which he may enjoy in his
own home. If the interests of "all concerned" are advanced by
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the radio programs, the objector must give way: "The liberty
of each individual in a public vehicle or public place is subject
to reasonable limitations in relation to the rights of others."
The powers of the corporation and of the commission were
not "arbitrarily and capriciously exercised." The Court thus
sustained the right of a public utility commission to approve
broadcasts of music, commercial advertising, and announce-
ments in buses and streetcars.

Justice Black, concurring, made it clear that while he agreed
that there was no violation of the Constitution in this case, it
would be a violation of the First Amendment to broadcast
news, public speeches, views, or propaganda of any kind.

Justice Douglas dissented. He argued that "the right to be let
alone is indeed the beginning of all freedom." A person does
not lose this right by leaving his home; he takes with him
"immunities from controls bearing on privacy." What are some
of these immunities?

He may not be compelled against his will to attend a religious serv-
ice; he may not be forced to make an affirmation or observe a ritual
that violates his scruples; he may not be made to accept one reli-
gious, political, or philosophical creed as against another. Freedom
of religion and freedom of speech guaranteed by the First Amend-
ment give more than the privilege to worship, to write, to speak
as one chooses; they give freedom not to do nor to act as the govern-
ment chooses.

Justice Douglas saw the case as one involving coercion to make
people listen. People who ride on buses and streetcars are com-
pelled to do so by their circumstances, and, of course, they
may not complain of the noises normally made by fellow pas-
sengers. But here the right of privacy has been invaded beyond
the normal risks of travel. Today the government may approve
or authorize use of the radio in public vehicles for cultural ends,
but tomorrow the radio may be used for political purposes. But
in either case the right of privacy has been invaded; for "the
music selected by one bureaucrat may be as offensive to some
as it is soothing to others. The news commentator chosen to
report on the events of the day may give overtones to the news
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that please the bureau head but which rile the streetcar captive
audience." At home, the offending program may be turned off.
"But the man on the streetcar has no choice but to sit and
listen, or perhaps to sit and to try not to listen."

The government, said Douglas, should never be permitted to
force people to listen to any radio program. The right of
privacy, he said,

should include the right to pick and choose from competing enter-
tainments, competing propaganda, competing political philoso-
phies. If people are let alone in those choices, the right of privacy
will pay dividends in character and integrity. The strength of our
system is in the dignity, the resourcefulness, and the independence
of our people. Our confidence is in their ability as individuals to
make the wisest choice. That system cannot flourish if regimenta-
tion takes hold. The right of privacy ... is a powerful deterrent
to any one who would control men's minds.

It is noteworthy that Justice Frankfurter, saying that his
feelings were "so strongly engaged as a victim of the practice in
controversy," decided that it was better to take himself out
of the case.

As important as speech is—and freedom of speech—silence,
too, must be given a high place among the values in a people's
culture and in a man's life. "Silence is original and self-evident
like the other basic phenomena," Max Picard has said, "like
love and loyalty and death and life itself. But it existed before
all these and is in all of them. Silence is the firstborn of the
basic phenomena. It envelops the other basic phenomena—
love, loyalty, and death." 13 Language, he says, should have a
double echo—from the silence whence it came and from the
place of death. But today language is far from both these worlds
of silence: "It springs from noise and vanishes in noise. Silence
is today no longer an autonomous world of its own; it is simply
the place into which noise has not yet penetrated." u And the
world of noise today is based upon the world of radio, for

radio has occupied the whole space of silence. There is no silence
any longer. Even when the radio is turned off the radio-noise still
seems to go on inaudibly. . . . And the type of man formed by the
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constant influence of this noise is ... formless, undecided, in-
wardly and externally, with no definite limits and standards. . . .
It is as if men were afraid that silence might break out somewhere
and destroy the noise of radio. . . . There is no more silence, only
intervals between radio-noises.15

In an ideal world, I suppose, freedom of silence would be
regarded as important as freedom of speech. But we are far
removed from such a world. There is nothing in our Bill of
Rights, or in the Universal Declaration of Human Rights, or
in any constitution, that mentions any such freedom. This is
a freedom that remains to be won, though it is perhaps too late
to assert the freedom of silence in a world of radio-noises: Justice
Douglas asks for too much too late.

But what Justice Black projects is perhaps to be expected,
not freedom of silence, but freedom of thought—the freedom
to think quietly one's own thoughts without being forced by
an act of the government to be a member of a captive audience
coerced to listen to radio programs of news reports, speeches,
views, or propaganda of any kind.16
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The Right to Be Let Alone

"THE right to be let alone," Justice Douglas has said in the
Pollak case, "is indeed the beginning of all freedom." If, he
argued, "liberty" as used in the Fifth Amendment is to be a
repository of freedom, it must include privacy as well as free-
dom from unlawful governmental action. This right to privacy,
or the right to be let alone, can be traced back to an article
by Louis D. Brandeis and Samuel D. Warren, published in
1890, that remains the classic statement on the subject.1

A. THE FOUNDATION OF THE RIGHT OF PRIVACY

Why is it necessary to recognize the existence of the right to
be let alone, the duty to protect a person's privacy? The answer
provided by Brandeis and Warren deserves to be given in
extenso:

The press is overstepping in every direction the obvious bounds of
propriety and decency. Gossip is no longer the resource of the idle
and of the vicious, but has become a trade, which is pursued with
industry as well as effrontery. To satisfy a prurient taste the details
of sexual relations are spread broadcast in the columns of the daily
papers. To occupy the indolent, column upon column is filled
with idle gossip, which can only be procured by intrusion upon
the domestic circle. The intensity and complexity of life, attendant
upon advancing civilization, have rendered necessary some retreat
from the world, and man, under the refining influence of culture,

128
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has become more sensitive to publicity, so that solitude and privacy
have become more essential to the individual; but modern enter-
prise and invention have, through invasion upon his privacy, sub-
jected him to mental pain and distress, far greater than could be
inflicted by mere bodily injury. Nor is the harm wrought by such
invasions confined to the suffering of those who may be made the
subjects of journalistic or other enterprise. In this, as in other
branches of commerce, the supply creates the demand. Each crop of
unseemly gossip, thus harvested, becomes the seed of more, and, in
direct proportion to its circulation, results in a lowering of social
standards and of morality. Even gossip apparently harmless, when
widely and persistently circulated, is potent for evil. It both be-
littles and perverts. It belittles by inverting the relative importance
of things, thus dwarfing the thoughts and aspirations of a people.
When personal gossip attains the dignity of print, and crowds the
space available for matters of real interest to the community, what
wonder that the ignorant and thoughtless mistake its relative im-
portance. Easy of comprehension, appealing to that weak side of
human nature which is never wholly cast down by the misfortunes
and frailties of our neighbors, no one can be surprised that it usurps
the place of interest in brains capable of other things. Triviality
destroys at once robustness of thought and delicacy of feeling. No
enthusiasm can flourish under its blighting influence.

These words were written, it should be noted, before the
invention of radio and television, before the days of the movie,
Walter Winchell, wire tapping, brain-washing, and the night-
marish world projected by George Orwell's Nineteen Eighty-
Four.

The right of privacy required no new legal principle, Bran-
deis and Warren contended, but only the application of an
existing principle to a new state of facts: the right to life and
property should encompass the "right to enjoy life," the right
of a person to protect "his private life, which he has seen fit
to keep private." The underlying principle is that of "an
inviolate personality," which includes the right to the privacy of
one's thoughts, emotions, and sensations, expressed in writing,
conduct, conversation, attitudes, facial expressions, personal
appearance, sayings, acts, and personal relations—the right to
"the immunity of the person,—the right to one's personality."
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Privacy should include, said Brandeis and Warren, the right of
a person who has remained a private individual to prevent
publication of his portrait, and discussion by the press of one's
private affairs. This freedom from publicity—freedom from
another person's asserted freedom of speech or press—is not to
prevent injury to reputation, but injury to one's sensitivity, the
unsettling of a person's "peace of mind." 2 A person should
have the right not to have his life embittered by intrusion upon
his private affairs, just as he has "the right not to be assaulted
or beaten, the right not to be imprisoned, the right not to be
maliciously prosecuted, the right not to be defamed."

There should, however, be limits on the right to be let alone,
said Brandeis and Warren. Chiefly, there should be no prohibi-
tion upon publication of matter which is of public or general
interest. The law should

protect those persons with whose affairs the community has no legit-
imate concern, from being dragged into an undesirable and unde-
sired publicity and to protect all persons, whatsoever their position
or station, from having matters which they may properly prefer to
keep private, made public against their will. . . . The general ob-
ject in view is to protect the privacy of private life, and to whatever
degree and in whatever connection a man's life has ceased to be
private, before the publication under consideration has been made,
to that extent the protection is to be withdrawn. . . . Some things
all men alike are entitled to keep from popular curiosity, whether
in public life or not.

The right of privacy should obtain even if the statements are
true and are made without malice; for privacy implies "the
right not merely to prevent inaccurate portrayal of private life
[or portrayal with sinister intent], but to prevent its being
depicted at all."

This right of privacy, as formulated by Brandeis and Warren,
it should be noted, does not on the surface involve any provision
of the Bill of Rights, for the guaranties of the Bill of Rights
are directed only against governmental action, while what these
writers had in mind was a right of privacy asserted against the
"idle or prurient curiosity" of private persons; but basically the
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First Amendment is involved, because if a state recognizes the
right of privacy, it thereby limits the freedom of speech and
press of commentators, columnists, photographers, and others.
Thus the right of privacy involves a clash between basic values:
the right to be let alone and the right freely to speak and print
the truth. In this clash, especially today when the media of
communication have the power to crush a man's personality in
an instant, the right of privacy should be afforded a pre-eminent
position—the privacy of private life must be protected, pre-
served, and enhanced; for unless personality is held inviolate,
the truth, as well as all other values, may crumble to nothing-
ness. An individual's right to his individuality is the rock
bottom of all ideals, values, rights, and freedoms. Neither the
state nor society can claim any rights that deserve a position of
priority over this right of privacy.

More recently William Faulkner has made a similar plea on
behalf of privacy.3 The American Dream, he said, had been
"a sanctuary on earth for individual man," freedom for the
individual from "the old-established closed-corporation hier-
archies of arbitrary power" and from the "mass" into which
these hierarchies had compressed the individual. Americans
lived this Dream. It became a condition of life. "We did not
live in the dream: we lived the Dream itself." But then we lost
the dream. "It is gone now. We dozed, slept, and it abandoned
us." As a symptom of what has happened, Faulkner relates that
about ten years ago a friend of his who was a well-known writer
told him that "a wealthy widely circulated weekly pictorial
magazine" had offered the friend a good price to write an article
about him—"not about my work or works, but about me as
a private citizen, an individual." Faulkner said

No, and explained why: my belief that only a writer's works were
in the public domain, to be discussed and investigated and written
about. . . . But that, until the writer committed a crime or ran
for public office, his private life was his own; and not only had he
the right to defend his privacy, but the public had the duty to do so.

Eight years later he heard that the magazine had started work
on the article, to be written by someone other than his friend.
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He told the magazine and the writer that he strongly objected
and asked them to stop. The article was published. Faulkner
says that the "terrifying" thing is "not what the writer said, but
that it was said," and that he, the victim, was completely help-
less to prevent it. Nor did he have any remedy after the act,
because we have no laws against bad taste. And even if he had
a right to recover damages, "the matter would still have re-
mained on the black side of the ledger since the publisher could
charge the judgment and costs to operating loss and the in-
creased sales from the publicity to capital investment. The
point is," says Faulkner,

that in America today any organization or group, simply by func-
tioning under a phrase like Freedom of the Press or National Se-
curity or League Against Subversion, can postulate to itself complete
immunity to violate the individualness ... of anyone who is not
himself a member of some organization or group numerous enough
or rich enough to frighten them off.

Americans, says Faulkner, seem bent on reducing individuals to
an "identityless anonymous unprivacied mass," "destroying the
last vestige of privacy without which man cannot be an in-
dividual."

The right of privacy, it has been said, is

the right of an individual to live a life of seclusion and anonymity,
free from the prying curiosity which accompanies both fame and
notoriety. It presupposes a desire to withdraw from the public gaze,
to be free from the insatiable interest of the great mass of men in
one who has risen above—or fallen below—the mean. It is a recog-
nition of the dignity of solitude, of the majesty of man's free will
and the power to mold his own destiny, of the sacred and inviolate
nature of one's innermost self.4

Has the law come to recognize this right to be let alone, the
right to the protection of the privacy of one's private life, as
against the competing claims of freedom of speech and of the
press? The right exists in three states by statute and in nineteen
other states by judicial decision.5 Several cases may here be
cited as illustrations of factual situations that have come before
the courts.
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In one case, a woman who had been a prostitute had been

tried for murder and had been acquitted. She abandoned her
life of shame, married, and was living among friends who were
ignorant of her past—she was a respectable woman in re-
spectable society. Seven years after her trial for murder a movie
was made based on her former life and using her maiden name
—the movie had the lurid title Red Kimono. She sued for
damages, basing her action on the right of privacy. The Cali-
fornia courts held that the incidents in the woman's past life,
insofar as they were matters of public record, could be freely
used; but she could recover for the use of her name in the
advertisements and in the picture itself.6

In another case a man, employed as a chauffeur, was held up
by a robber and shot. The incident seriously affected his nerves.
A year and a half later the radio program "Calling All Cars"
presented a dramatization of the holdup and shooting and used
the victim's name. When he heard the program, he suffered
mental anguish, which was aggravated by telephone calls from
sympathetic friends. The court held that these facts were
enough to show that the plaintiff's right to be let alone had been
violated.7

Had the name of the plaintiff not been used in either of these
cases, it is doubtful if the court would have allowed recovery.
This was made clear in a case 8 in which it appeared that the
plaintiff had been convicted of bank robbery in 1919. After
serving nine years in prison, he was paroled and pardoned. In
1933 he was convicted of murder and sentenced to death. His
sentence was commuted to life imprisonment. In 1940 he re-
ceived a conditional release, and in 1945 a presidential pardon.
Until 1940 his story was given much publicity; but following
his release he obtained employment and lived an obscure life.
In 1952 a commercial entertainment program, "The Big Story,"
telecast a fictionalized dramatization based on the plaintiff's
conviction and pardon. The plaintiff's name was not used; but
the name of the reporter of the Washington newspaper who
led the campaign to save the plaintiff's life was used. The
plaintiff claimed, however, that, although his true name was
not used, the actor who portrayed him resembled him physi-
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cally, and that the plaintiff's words and actions were reproduced
visually and aurally, so that he and his friends and acquaintances
clearly identified him. Five days before the program was tele-
vised he heard about it, and he called and wrote the National
Broadcasting Company requesting them not to broadcast the
program. The program was put on the air as scheduled.

The court held that these facts did not constitute an invasion
of the right of privacy. "This court agrees," said Judge Keech,

that we are not so uncivilized that the law permits, in the name of
public interest, the unlimited and unwarranted revival by publi-
cation of a rehabilitated wrongdoer's past mistakes in such a manner
as to identify him in his private setting with the old crime and hold
him up to public scorn. Persons formerly public, however, cannot
be protected against disclosure and re-disclosure of known facts
through the reading of old newspaper accounts and other publica-
tion, oral repetition of facts by those familiar with them, or re-
printing of known facts of general interest, in a reasonable manner
and for a legitimate purpose. . . . Though fairness and decency
dictate that some boundary be fixed beyond which persons may not
go in pointing the finger of shame at those who have erred and
repented, reasonable freedom of speech and press must be accorded.
. . . Public identification of the present person with past facts,
however, would constitute a new disclosure and, if unwarranted,
would infringe upon an existing privacy. Thus, it would appear
that the protection which time may bring to a formerly public
figure is not against repetition of the facts which are already public
property, but against unreasonable public identification of him in
his present setting with the earlier incident.

But the principle laid down by the court in this case, com-
mendable as it is in approximating a balance between the right
to be let alone and freedom of the press, is not universally recog-
nized; for the courts have, in some cases, gone so far as to
uphold the right of "public identification of the present person
with past facts"—the "public identification of him in his present
setting with the earlier incident." Thus the New Yorker was
sustained in its asserted right to publish an article on the life of
a person who had achieved fame as a child prodigy about
twenty-five years before but had since lived the life of an
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obscure person. The "present person" was identified in the
magazine article by name, and was identified in his present
setting with the earlier incidents of his life. The article went
beyond The Red Kimono, which used the plaintiff's maiden
name; for it used the name by which the plaintiff was known
as a child prodigy and as an inconspicuous clerk.9

The right of privacy, as broadly contemplated by Brandeis
and Warren and for which William Faulkner has pleaded, has
by no means been accepted by the courts. There is no tendency
to recognize the distinction between "public" and "private"
characters (e.g., the distinction drawn by Faulkner between pol-
iticians and criminals, on the one hand, whose characters have
fallen into the public domain by their voluntary choice, and
other persons, on the other hand). Any person can instantly
become a public character, perhaps through the very indi-
viduality which he would eagerly keep from the public eye—
the present obscurity of the former child prodigy was the very
fact that made him a fit subject for public exposure! "There is
no hiding place," as the Negro spiritual puts it. Nor is there
protection for the privacy of the private life of a public char-
acter (nor was there in England for Princess Margaret when she
was considering marriage to Captain Townsend). Nor will the
law shield the right to be let alone of persons who themselves
have not acted in any public drama—Faulkner gives as an
example the parents of a man accused of the murder of his wife,
or her parents, whom publicity might drive to suicide or sudden
death.10 Almost everything has become newsworthy; and the
"candid camera" is everywhere.

The right of privacy, it has been well said,

is the protective bulwark built up against the threatened annihila-
tion of man's personal life by unprecedented advances in communi-
cation. ... It gives expression to an ideal which conceives of the
individual as a unit not to be obliterated by society. Everyone has
a right to live his own life in quiet and solitude. Modesty and
reticence need not be sacrificed entirely to public clamor. No one
owes an obligation to permit others to profit by his mistakes or his
success. One's home is his castle, and one's private life is a precious
possession which cannot be wrested from him.11
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Although a limitation of freedom of speech and the press, the

right of privacy should be universally recognized and given
ample scope as a basic—perhaps as the most basic—human
right. What Justice Brandeis wrote thirty-eight years after pub-
lication of his famous article is relevant not only to the right
of privacy as guarantied by the Fourth Amendment against
invasion by the Federal Government, but also, and no less, to
the right of privacy against invasion by a private person: "The
makers of our Constitution," said Brandeis,

undertook to secure conditions favorable to the pursuit of happi-
ness. They recognized the significance of man's spiritual nature, of
his feelings and of his intellect. They knew that only a part of the
pain, pleasures and satisfactions of life are to be found in material
things. They sought to protect Americans in their beliefs, their
thoughts, their emotions and their sensations. They conferred, as
against the Government, the right to be let alone—the most com-
prehensive of rights and the right most valued by civilized men.12

B. LIBEL AND SLANDER

Related to the right of privacy is the right to the integrity of
one's reputation, accomplished through the law of libel and
slander. This law protects a person from injury which would
follow from a lowering of his prestige in the community by
oral or written communication (slander and libel, respectively),
subjecting him to ridicule, hatred, or contempt, and thereby
injuring him in his business, profession, or vocation. The injury
is to the victim's property or material interests. Libel and
slander differ from a violation of the right of privacy in that
privacy protects a person in his spiritual interests—the pub-
lication of his private affairs hurts him in his estimation of
himself, in his own feelings; while libel or slander hurts him
in the estimation of his fellows, in his honor or reputation, in
the feelings others have about him. A man's honor or reputa-
tion is a business or professional asset; a man's private life is
a spiritual asset. The right of privacy should protect a person
in his private life; the law of libel and slander protects him in
his social life.

Generally, authorities have seen in the law of libel and slander
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an effort to protect an interest of property or substance; but
Roscoe Pound is, I believe, right in considering this law as
the protection of an interest in personality—"the inviolability
of the spiritual person"—thus bringing close together the right
of privacy and protection against defamation of character. "On
the one hand," says Pound,

there is the claim of the individual to be secured in his dignity and
honor as part of his personality in a world in which one must live
in society among his fellow men. On the other hand there is the
claim to be secured in his reputation as a part of his substance, in
that in a world in which credit plays so large a part the confidence
and esteem of one's fellow men may be a valuable asset.13

In fact, Pound has shown, historically injury to personality came
to be recognized before injury to interests of substance; and
honor is perhaps a more ancient legal conception than is
property. For primitive law treated all injuries to personality as
injuries to honor; the "primitive tendency was to treat all
wrongs as injuries to personality, and all injuries to personality
as insult." The term iniuria originally meant "insult" and was
used in Roman law to designate all infringements of interests
of personality. Slowly jurists came to distinguish three different
types of iniuria:

Those of the first type were . . . injuries to the physical person.
Here, although the interest was originally regarded as one of honor,
the law soon came to see that in truth it was an interest in body and
life, in other words, an interest in the physical person. . . . Injuries
of a second type are called symbolic injuries, that is, injuries to the
honor or, as the Roman books said, to the dignity of the person.
Examples of symbolic injuries are insulting words addressed to the
person, insulting gestures, and the like. Here the injury is to the
feelings of the complainant and the interest is an interest in his
honor. . . . Injuries of the third type were . . . injuries to repu-
tation, to credit, to social or business standing. Here there is injury
to an interest of substance.14

We will see a little later how injuries of the second type, the
so-called "symbolic injuries," became our constitutional doc-
trine of "fighting words." Here it needs to be pointed out that
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the right of privacy, as projected by Brandeis, is based on the
same principle as that which is basic to injuries of this type,
that it is an application of an existing principle to a new state
of facts. But here our main concern is with injuries of the third
type—injuries to reputation.

Why does the law punish or permit recovery for injuries to
reputation? Because, says Pound,

men will fight in defense of their honor no less than in defense of
their physical persons. Hence, the most elementary of social inter-
ests, the interest in general security, demands that the one individual
interest be secured no less than the other and for much the same
reasons. The exaggerated importance of individual honor in primi-
tive and in pioneer society illustrates this. In a condition of feeble
law adequate securing of this interest ... is quite impossible, and
the insistence of the individual on protecting and vindicating it for
himself becomes a serious menace to the peace and order of so-
ciety.15

For this reason the law of libel and slander has struck deep
roots in our legal order, and is not affected by the constitutional
guaranty of freedom of speech and of the press. The rationale
for the exclusion of libelous or slanderous words from consti-
tutional protection has been expressed as follows by a unan-
imous Supreme Court:

There are certain well-defined and narrowly limited classes of
speech, the prevention and punishment of which has never been
thought to raise any Constitutional problem. These include the
lewd and obscene, the profane, the libelous, and the insulting or
"fighting" words—those which by their very utterance inflict injury
or tend to incite an immediate breach of the peace . . . such utter-
ances are no essential part of any exposition of ideas, and are of
such slight social value as a step to truth that any benefit that may
be derived from them is clearly outweighed by the social interest
in order and morality. "Resort to epithets or personal abuse is not
in any proper sense communication of information or opinion safe-
guarded by the Constitution, and its punishment as a criminal act
would raise no question under that instrument." 16

The injury resulting from the speech or publication of the types
referred to by the Supreme Court may be tangible and im
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mediate, while the public good effected by the words may be
conjectural and remote.

Libel was a misdemeanor at common law, was a criminal
offense in the American colonies, and is punished today as a
crime in every American jurisdiction. A Star Chamber decision
of 1605 stated the principle which has persisted to this day:

I£ it [the libel] be against a private man it deserves a severe punish-
ment, for although the libel be made against one, yet it incites all
those of the same family, kindred, or society to revenge, and so
tends per consequens to quarrels and breaches of the peace.17

The purpose of the criminal libel statutes is not so much pro-
tection of a person's reputation as prevention of breaches of the
peace and maintenance of public order. From this it follows
that the truth by itself is not a sufficient defense to a prosecu-
tion; indeed, "the greater the truth, the greater the libel." With
respect to this point, criminal libel and the right of privacy are
in agreement. But in a criminal libel prosecution the truth is
a defense if coupled with a showing that the publication was
made with good motives and for justifiable ends. In the case of
civil libel (a suit for damages), in some jurisdictions the truth
is a complete defense; in other states the truth alone is not a
defense unless the words were published with good motives and
for justifiable ends.18

Statements which would normally be libelous or slanderous
or an invasion of privacy may be, under certain circumstances,
privileged.

Early in the history of Parliament some members of the
House of Commons were prosecuted for statements that the
Crown considered offensive. These prosecutions were a source
of conflict between King and Parliament. Early in the seven-
teenth century James I and Parliament fought bitterly over
this issue. In 1621 James wrote to the Speaker of the House of
Commons, saying that word had come to him that the "fiery
and popular spirits" of some members of Commons had led
these members "to argue and debate publicly of the matters
far above their reach and capacity, tending to our high dis-
honour and breach of prerogative royal." He then went on to
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warn that no one "shall presume henceforth to meddle with
anything concerning our government or deep matters of state."
He said that he knew very well how to punish "any man's
misdemeanours in Parliament, as well during their sitting as
after—which we mean not to spare hereafter upon any occasion
of any man's insolent behaviour there." In response to this
message from the King, the Commons adopted a protest, in
which it was stated that Parliament enjoyed "liberties, fran-
chises, privileges and jurisdictions" that are "the ancient and
undoubted birthright and inheritance of the subjects of Eng-
land"; that "the making and maintenance of laws, and redress
of mischiefs and grievances, which daily happen within this
realm, are proper subjects and matter of counsel and debate
in Parliament," and that in the handling of these matters, "every
member of the House hath and of right ought to have freedom
of speech," and that every member has "freedom from all im-
peachment, imprisonment, and molestation (other than by the
censure of the House itself) for or concerning any bill, speaking,
reasoning, or declaring of any matter or matters touching the
Parliament or Parliament business." 19 Conflict over this issue
continued, until, finally, absolute freedom of speech and debate
in Parliament was recognized by the Bill of Rights (1689),
which stated "that the freedom of speech and debates or pro-
ceedings in Parliament ought not to be impeached or questioned
in any court or place out of Parliament." 20

With this history in mind, it is no surprise that in drafting
the Articles of Confederation in 1777, Congress provided for
absolute freedom of speech and debate in Congress,21 and that
Article I, Section 6 of the Constitution provides that "for any
speech or debate" in Congress, members of Congress "shall
not be questioned in any other place." The Supreme Court
has given the widest reach to this absolute privilege, saying that
a member of Congress cannot be brought before any court of
justice for any statement he may make, "though to the last
degree calumnious, or even if it brought personal suffering
upon individuals." 22 The purpose of this absolute privilege is
not the protection of members of Congress for their own bene-
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fit, "but to support the rights of the people, by enabling their
representatives to execute the functions of their office without
fear of prosecutions, civil or criminal." The privilege is not
limited to words spoken in debate; it extends also to voting,
to the making of a written report, "and every other act resulting
from the nature and in the execution of the office," and extends
to acts even when they violate the rules of the House of which
the person is a member.23 The Constitution thus permits "un-
limited freedom" to members of Congress in speeches, debates,
committee hearings, reports and other such activities; the courts
will not entertain actions for defamation or for invasions of
rights of privacy against members of Congress when there is
available to them as a defense the plea of absolute privilege.
"The claim of an unworthy purpose does not destroy the priv-
ilege. Legislators are immune from deterrents to the uninhibited
discharge of their legislative purpose. . . . Self-discipline and
the voters must be the ultimate reliance for discharging or
correcting . . . abuses." 24

Absolute privilege extends to members of state legislatures,
and to proceedings in civil and military courts. Substantially
the same protection is given to counsel, witnesses, and parties
as to judges, for it is considered "sound policy to send such
individuals [in legal proceedings] ... to their tasks unham-
pered by any lurking fear that they may later be called to ac-
count for what they say." 25

Suppose a newspaper reports what has been said by someone
on an occasion when the speaker enjoyed absolute privilege?
The newspaper has a qualified privilege. If the newspaper pub-
lishes a fair and true report of a judicial, legislative, or other
public official proceedings, or of speeches, debates, or arguments
made in the course of such proceedings, it is not liable, crim-
inally or civilly, unless the person whose reputation has been
defamed can prove malice in the publication of the report.26

The reason for the existence of this rule of qualified privilege
with respect to the reporting of judicial proceedings has been
stated by Justice Holmes. The privilege arises from the fact,
he said, that
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it is desirable that the trial of causes should take place under the
public eye, not because the controversies of one citizen with another
are of public concern, but because it is of the highest moment that
those who administer justice should always act under the sense of
public responsibility, and that every citizen should be able to sat-
isfy himself with his own eyes as to the mode in which a public
duty is performed.27

The qualified privilege is thus an extension of the right to a
public trial guarantied by the Sixth Amendment. Equally
strong reasons obtain with respect to the reporting of legis-
lative and other public proceedings in a democracy. "It seems
to us impossible to doubt," Lord Chief Justice Cockburn has
said,

that it is of paramount public and national importance that the
proceedings of the houses of Parliament shall be communicated to
the public, who have the deepest interest in knowing what passes
within their walls, seeing that on what is there said and done the
welfare of the community depends. Where would be our confidence
in the government of the country or in the Legislature by which
our laws are framed, and to whose charge the great interests of the
country are committed, where would be our attachment to the con-
stitution under which we live, if the proceedings of the great council
of the realm were shrouded in secrecy and concealed from the knowl-
edge of the nation? 28

It apparently was argued in the case before Cockburn that while
it may be in the public interest generally that legislative pro-
ceedings be made public, the line should be drawn where the
character of individuals is brought into question. To this argu-
ment the Chief Justice replied that, first, it would be too dif-
ficult to scan debates to see if there is in them any defamatory
matter; second, that there is perhaps no subject of deeper public
interest than that of the conduct of public servants—there is no
subject of legislative discussion "which more requires to be
made known than an inquiry relating to it." But suppose the
defamatory matter published relates to a private person; e.g.,
the newspapers report what a senator said at a committee hear-
ing about a university professor? If the report published is a
fair and true account of what was said, and is published without
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malice (that is, without an intent to injure the subject of the
speech or remarks), then it should be considered privileged; for
what private persons do is often of public concern; but even
more (adapting the words of Justice Holmes quoted above), be-
cause it is of the highest moment that our legislators should
always act under a sense of public responsibility, and that every
citizen should be able to satisfy himself with his own eyes as to
the mode in which a public duty is performed; for when a legis-
lator exposes an individual, he at the same time exposes himself,
to the same public gaze and scrutiny. "Were it left to me to de-
cide whether we should have a government without news-
papers," wrote Jefferson, "or newspapers without government,
I should not hesitate a moment to prefer the latter." 29 This
may or may not be a wise choice; but certainly it is true that a
government of laws is not possible if the government by men is
not exposed for public examination. If innocent men are in the
process injured in their reputations, the fault is not with the
newspaper that attempts to report news truly and fairly; the
fault should be traced to its source, the legislator who acts with-
out regard to truth or fairness. His statements are absolutely
privileged; and as to him, "the voters must be the ultimate re-
liance for discharging or correcting . . . abuses" 30 of which he
is guilty.

In addition to qualified privilege, newspapers have the right
of fair comment, and may use this right as a defense to a charge
of libelous defamation. Without the right of fair comment there
would be no freedom of the press. This right is enjoyed by any
individual; it is not restricted to newspapers; and is available
whether the statement is oral or written. The defense of fair
comment must possess the following elements: The comment
must be founded on facts, or what to a reasonable man would
be acceptable as facts; it must be fair; it must not be made out
of malice, but must be the result of honest opinion; the com-
ment must be upon a subject of public interest.31 If the com-
ment possesses these elements, it may be severe, caustic, bitter,
and even intemperate, for the comment does not purport to re-
port objective facts but to be a subjective reaction to facts. The
comment must be on a matter of public interest; it may not



144 Fundamental Liberties
invade the privacy of a person under the guise of a comment on
public affairs. The subject of the comment may be candidates
for public office, public officials, books, dramas, concerts, or any
other public presentation.

In its origin, Charles Beard has said, freedom of the press had
little or nothing to do with truth-telling; "most of the early
newspapers were partisan sheets devoted to savage attacks on
party opponents. If we are to take George Washington's own
statement at face value, it was scurrilous abuse by the press which
drove him into retirement at the end of his second term." 32

It was Philip Freneau, the poet, and Benjamin Franklin
Bache, Franklin's grandson, who were the chief offenders. When
Washington complained to Jefferson, his Secretary of State, espe-
cially of the acts of Freneau (to whom Jefferson gave a job in his
department), Jefferson wrote that he was not concerned with
"the merits or demerits" of Freneau's newspaper. "No govern-
ment," he went on, in his letter to Washington, "ought to be
without censors," If the government is virtuous, "it need not
fear the fair operation of attack and defence. Nature has given
to man no other means of sifting out the truth either in religion,
law or politics. I think it is as honorable to the government
neither to know, nor notice, its sycophants or censors, as it
would be undignified and criminal to pamper the former and
persecute the latter." 33

The time came when Jefferson himself was abused by the
press—he was accused of theft, atheism, cowardice, immorality,
and seduction. "Nothing can now be believed," he wrote, "which
is seen in a newspaper." He said that he looked with commiser-
ation upon his fellow citizens who, reading newspapers, "live
and die in the belief, that they have known something of what
has been passing in the world in their time." The man who
never reads newspapers, he added, "is better informed than he
who reads them." 34

But Jefferson did not abandon his principled belief in a free
press even when the press abandoned all principles of truth and
fairness and attempted to victimize him. "I have lent myself
willingly as the subject of a great experiment," he wrote, "which
was to prove that an administration, conducting itself with
integrity and common understanding, cannot be battered down,
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even by the falsehood of a licentious press." What was the ex-
periment to the conduct of which he lent himself as the subject?
It was, he said, "to demonstrate the falsehood of the pretext that
freedom of the press is incompatible with orderly govern-
ment." 35

Freedom of the press is compatible with orderly government;
more than that, it is essential to free government and to a soci-
ety that values differences of points of view, intellectual and
artistic ferment, originality, the cultivation of a critical faculty,
and an open mind on the part of its citizens. Since the days of
Washington and Jefferson the press has developed a sense of
responsibility, in part due to the legal limits on freedom of ex-
pression which we have been discussing—e.g., the right of
privacy. "Freedom of the press," wrote Charles Beard, "means
the right to be just or unjust, partisan or non-partisan, true
or false, in news column or editorial column." 36 This is not the
case today. Freedom of the press does not mean freedom to
commit libels, to invade the privacy of a private life, to com-
ment unfairly or maliciously, to be unjust or false. It does not
mean irresponsibility. The press "has lost the common and
ancient human liberty to be deficient in its function or to offer
half-truth for the whole." 37

C. GROUP LIBEL

As we have seen, the First Amendment offers no protection to
a person when he makes libelous statements about another per-
son. The libel may be the basis of a civil suit for damages or for
a prosecution for criminal libel. In some states the truth is a
defense in a criminal libel prosecution only if it can be shown
that the statement was published with good motives and for
justifiable ends.

Suppose, instead of a named individual, a group is libeled
and no individual is identified in the statement by name? Can
a member of the group recover damages for libel? The answer
has been authoritatively stated as follows:

A libel directed at a group may form the foundation of an action
by an individual if the group is small enough so that a person read-
ing the article may readily identify the person as one of the group.
The familiar illustration is that if one should say that the members
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of a City Council are all corrupt, any member of the Council could,
even though not designated by name, sue the publication. How-
ever, if the group is so large that there is no likelihood that a reader
would understand the article to refer to any particular member of
the group, it is not libelous.38

Under this rule it has been held that a statement that "31,000
Workers' Alliance members and their officials divert their mem-
bership dues to further Communist agitation under direct
orders from the Third International headquarters in Russia"
could not serve as a basis for a suit for damages by the president
of the named organization, for the group was too large.89

What of the group itself, as an entity—could it recover? The
law found little difficulty in extending the law of libel to pro-
tect business corporations. Then the courts found that chari-
table oranizations should also be protected, for they had the
same interest in reputation as the business corporation. Then
the right was extended to unincorporated trade unions. It has
been urged that any organization should be allowed to recover
if it depends upon good reputation for success in its field of
endeavor.40

A moment's reflection will, however, disclose great difficul-
ties with a principle so sweepingly inclusive. For under it the
Democratic Party could sue and recover damages arising from
the "twenty years of treason" libel.41 It has been said that

libelous words become dangerous words for democracy when cal-
culated to inflame public indignation against others by arousing
community hatreds. Political vilification of individuals or groups
of individuals can conceivably destroy the climate of tolerance so
necessary for the survival of free expression and substitute an at-
mosphere of unreasoned passion. Totalitarian forces operating
within European democracies found group libel a most effective
method to attack mercilessly their enemies and incite antipathies
between various classes of society. . . . Private groups could cer-
tainly be smeared out of existence if with impunity they could be
mislabeled as "communist," "Fascist" or pink.42

Since the arguments on behalf of group libel laws tend to
support criminal sanctions even more than civil suits for dam-
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ages, we should consider the Beauharnais case43 before weigh-
ing or answering these arguments.

The Illinois legislature in 1917, following some race riots,
passed a law, sometimes spoken of as the "Anti-Hate Law,"
making it unlawful for anyone to make, publish or exhibit in
any public place any publication or exhibition that "portrays
depravity, criminality, unchastity, or lack of virtue of a class
of citizens of any race, color, creed or religion," and exposes
"the citizens of any race, color, creed or religion to contempt,
derision, or obloquy or which is productive of breach of the
peace or riots." The statute was not used until 1925, when it
was applied to a movie. Then it was used in 1941 and 1942
against Jehovah's Witnesses. Then it was invoked for the fourth
time against Joseph Beauharnais in 1950.

As president of the White Circle League, Beauharnais pub-
lished and distributed on a Chicago street corner a leaflet which
called on the mayor and council "to halt the further encroach-
ment, harassment and invasion of white people, their property,
neighbors and persons by the Negro," and it appealed for a mil-
lion white persons to unite and to contribute to the White
Circle League, and argued that "if persuasion and the need
to prevent the white race from becoming mongrelized by the
Negro will not unite us, then the aggression . . . rapes, rob-
beries, knives, guns and marijuana of the Negro surely will."
Beauharnais was convicted by the Illinois courts, and his con-
viction was sustained by a five-to-four decision of the Supreme
Court.

In his opinion for the majority, Justice Frankfurter pointed
out that the Illinois courts treated the statute as "a form of
criminal libel law," which contemplated that the truth shall be
a defense only if the statement was published with good motives
and for justifiable ends, that they found the statement of a libel-
ous character as a matter of law, and that they found the justifi-
cation in punishing libels criminally in the tendency of the
publication to cause a breach of the peace.

The state, said Justice Frankfurter, may constitutionally make
it a criminal offense to publish libels directed at "designated
collectivities"; for "if an utterance directed at an individual may
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be the object of criminal sanctions, we cannot deny to a State
power to punish the same utterance directed at a defined group."
Justice Frankfurter recalled that nine years before the statute
was adopted the first Northern race riot occurred in Chicago, and
that in 1951 there were race riots in Cicero, Illinois. In the face
of these and similar facts, said Frankfurter,

we would deny experience to say that the Illinois legislature was
without reason in seeking ways to curb false or malicious defamation
of racial and religious groups, made in public places and by means
calculated to have a powerful emotional impact on those to whom
it was presented.

There may well be, said Frankfurter, sharp differences of
opinion as to the wisdom of the means chosen by Illinois to
meet the evil; but states have the right to deal with social evils
on a trial-and-error basis. A person's opportunities may depend
on the reputation of his racial or religious group no less than
on his own merits; it follows that the courts are "precluded
from saying that speech concededly punishable when immedi-
ately directed at individuals cannot be outlawed if directed at
groups with whose position and esteem in society the affiliated
individual may be inextricably involved."

But the Court, in approving as constitutional a group libel
law that prohibits the defamation of a group identified by creed
or race, expressly said that the opinion was not to be interpreted
as approving also the prohibition of a libel of a political party.

Justice Frankfurter summarized the majority view by saying:

Libelous utterances, not being within the area of constitutionally
protected speech, it is unnecessary ... to consider the issues be-
hind the phrase "clear and present danger." Certainly no one would
contend that obscene speech, for example, may be punished only
upon a showing of such circumstances. Libel, as we have seen, is
in the same class.

In the dissenting opinions one finds the arguments against
the constitutionality of group libel laws. Justice Black contended
that the Illinois statute should have been tested against "the
unequivocal First Amendment command that its defined free-
doms shall not be abridged." The "peace and well-being" of a
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state, or the "rational basis" of a statute are not constitutional
standards when a First Amendment freedom is curtailed. A
state has no right to "experiment" in the area of the basic free-
doms—an area constitutionally excluded from legislative con-
cern or action. "My own belief is," said Black,

that no legislature is charged with the duty or vested with the power
to decide what public issues Americans can discuss. In a free country
that is the individual's choice, not the state's. State experimenta-
tion in curbing freedom of expression is startling and frightening
doctrine. ... I reject the holding that either state or nation can
punish people for having their say in matters of public concern.

Justice Black thought that the majority were giving wider scope
and more respectable status to libel laws than even the Court
of Star Chamber had done; for now it has become dangerous
to say something critical of racial or religious groups.

Mr. Justice Douglas, while concurring in the dissenting opin-
ion of Justice Black, wrote his own opinion, in which he said
that

Hitler and his Nazis showed how evil a conspiracy could be which
was aimed at destroying a race by exposing it to contempt, derision,
and obloquy. I would be willing to concede that such conduct
directed at a race or group in this country could be made an in-
dictable offense. For such a project would be more than the exercise
of free speech. Like picketing, it would be free speech plus.

He conceded that even without the element of conspiracy, there
might be times and occasions when the government might call
a halt to inflammatory talk; but then "the peril of speech must
be clear and present, leaving no room for argument, raising no
doubts as to the necessity of curbing speech in order to prevent
disaster." The right of free speech is an absolute right; it is not
subject to regulation "within reasonable limits"; free speech
and freedom of the press are "above and beyond the police
power; they are not subject to regulation in the manner of fac-
tories, slums, apartment houses, production of oil, and the like."

One of the strongest arguments against the decision was put
by Douglas as follows:
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Today a white man stands convicted for protesting in unseemly lan-
guage against our decisions invalidating restrictive covenants. To-
morrow a Negro will be hailed before a court for denouncing lynch
law in heated terms. Farm laborers in the west who compete with
field hands drifting up from Mexico; whites who feel the pressure
of orientals; a minority which finds employment going to members
of the dominant religious group—all of these are caught in the mesh
of today's decision. . . . Intemperate speech is a distinctive charac-
teristic of man. Hot heads blow off and release destructive energy
in the process. . . . The Framers of the Constitution knew human
nature as well as we do. They too had lived in dangerous days; they
too knew the suffocating influence of orthodoxy and standardized
thought. They weighed the compulsions for restrained speech and
thought against the abuses of liberty. They chose liberty. That
should be our choice today no matter how distasteful to us the
pamphlet of Beauharnais may be.

The decision of the Court is limited to the proposition that a
statute may put the libel of a religious or a racial group outside
the protection of the First Amendment. It does not go beyond
this to include the libel of any other group. But the decision
goes quite far in excluding from constitutional protection
speech that relates to subjects that have always been—shall we
say?—in the public domain. Incitement to a race riot or a
pogrom can certainly be punished; but when there is no im-
mediate threat to life or limb or public order, there should be
no assumption that the group libel does such grave injury to
an important public interest that in the face of it the Constitu-
tion should be ignored.44

If group libel statutes are constitutional when limited to at-
tacks on races or creeds, "why should we stop with quarrels
among racial and religious groups?" Professor Zechariah Chafee,
Jr., has asked. For, he points out,

the community is equally imperiled by class warfare, by strikes
which cut off the necessities of life from great cities, by the miseries
of sharecroppers. . . . Once you start group libel laws, every influ-
ential body of men will urge that it has an equal claim to be pro-
tected by such legislation. And the wider the protection, the
narrower becomes the field for unimpeded discussion of public af-
fairs.45
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Secondly, asks Chafee,

what is truth in group libel? Any group can be defamed by dragging
up obnoxious acts by some of its members. Suppose an attempt to
stir up racial prejudice by a lurid but accurate description of actual
crimes by thirty different Negroes. Every fact is true, but the impu-
tation that all Negroes are responsible for these outrages is utterly
false. Can the defendant maintain a plea of truth or not? 46

Thirdly, there is a great risk in a prosecution for group libel,
for if the defendant should be convicted, his supporters and
sympathizers will consider and treat him as a martyr or hero,
or if he is acquitted, he and his organization will be strengthened
and emboldened. Fourthly, when a group libel law was enacted
in New Jersey in 1937,47 the statute was applied in one town
to Jehovah's Witnesses for attacks on Catholics. "Whereas previ-
ously no Catholic issue has arisen in the community, now the
town became divided into pro-Catholics and anti-Catholics just
because of this law. In general, the more you bring group preju-
dices into the arena of legal controversy, the more you raise the
issues you are trying to allay." 48 Fifthly, group libel laws are
thought to be urgently needed precisely at times when such laws
will prove useless; for then such laws will touch only the symp-
tom and not the cause; because if there are antagonisms, "it is
useless to stamp out the public expression" of them.49 Not only
is it useless, but it is even harmful to do so, for, as Justice
Douglas has said, the release of destructive energy when hot
heads blow off in intemperate speech is socially useful. It is bet-
ter that social hatreds be expressed openly than through whis-
pering or underground conspiracies. "The less one can say
publicly, the more he will say in private. . . . The very sup-
pression of publications and meetings is made a fresh cause for
hatred. . . . Group vilification is superseded by group vio-
lence." 50

Libels of individuals seldom involve social or political issues;
but group libels, it has forcefully been pointed out, almost
invariably relate to such issues.

The really dangerous disseminators of group hatred are those who
use it to further social, economic, and political arguments. It is
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difficult to draw a line between pure abuse and honest though derog-
atory, malignant, and wrong-headed criticism. The subtler the prop-
aganda, the more it represents rational argument, and consequently
the more plausible and dangerous it is. ... Much public criticism,
moreover, is not susceptible of proof or disproof—it lies in the realm
of opinion rather than fact. If men may advance derogatory opin-
ions only at the risk of being hailed into court and forced to cite
substantiating chapter and verse to the satisfaction of a jury, vigor-
ous criticism might soon cease to be voiced.51

These arguments against the wisdom and constitutionality of
group libel laws seem thoroughly convincing; and the fact is
that legislative bodies, both before and after the Supreme
Court's decision in the Beauharnais case, have been much more
impressed with the arguments against such laws than those in
their favor. Time and again Congress has refused to enact group
libel laws.52 Of the criminal group libel laws in eight states,
three show no successful prosecutions, two are of such limited
scope as to merit no consideration, one has not been used, and
one has been declared unconstitutional for vagueness.53 Only
the Illinois act has won success, first as a weapon with which to
harass Jehovah's Witnesses, and later in the Beauharnais case,
in which the majority of the Court, had it won a following,
would have undone the commendable, traditional position of
the courts not to extend the law of libel.



Fighting Words

ON A busy Saturday afternoon a Jehovah's Witness named
Chaplinsky was distributing the literature of his sect on the
street of a town in New Hampshire. Some townsmen com-
plained to the city marshal that Chaplinsky was denouncing all
religion as a "racket." The officer warned him that the crowd
was getting restless. Then a disturbance occurred and the traf-
fic officer at the busy intersection started with Chaplinsky for
the police station, but Chaplinsky was not told that he was
under arrest or that he would be arrested. In the meantime the
city marshal, having been told that a riot was under way, hur-
ried to the scene, and on his way, near the city hall, he met
Chaplinsky and the traffic officer. The city marshal then repeated
his warning to Chaplinsky. In reply, Chaplinsky, it was claimed,
exclaimed: "You are a God damned racketeer, and a damned
Fascist and the whole government of ... [the town] are Fas-
cists or agents of Fascists."

At this point Chaplinsky was arrested and charged with viola-
tion of a statute that provided that it shall be an offense to ad-
dress to another person on a street or in a public place "any
offensive, derisive or annoying word," or to call him by "any
offensive or derisive name." Chaplinsky was convicted. On
appeal, the United States Supreme Court, in an opinion by
Justice Murphy, unanimously affirmed the conviction.1 In his
opinion Justice Murphy made the following statement, which
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we have previously quoted and which has been quoted in nu-
merous subsequent opinions:

There are certain well-defined and narrowly limited classes of
speech, the prevention and punishment of which have never been
thought to raise any Constitutional problem. These include the
lewd and obscene, the profane, the libelous, and the insulting or
"fighting" words—those which by their very utterance inflict injury
or tend to incite an immediate breach of the peace. It has been well
observed that such utterances are no essential part of any exposition
of ideas, and are of such slight social value as a step to truth that
any benefit that may be derived from them is clearly outweighed
by the social interest in order and morality.

Then Justice Murphy quoted from an earlier case to the effect
that "epithets or personal abuse" is not communication of in-
formation or opinion protected by the First Amendment, and
punishment for the use of such expressions involves no constitu-
tional question.2

As construed by the state court, the offense under the New
Hampshire statute was limited to words which, when addressed
to a person of common intelligence, would likely cause him to
fight. Some words, by common consent, said the state court, are
" 'fighting words' when said without a disarming smile." There
are such things as "disorderly words," which, when spoken face to
face, are likely to cause a breach of the peace or which when
spoken are themselves a breach of the peace.

The statute, as thus construed, said Justice Murphy, is consti-
tutional; it punishes "verbal acts" or "the use in a public place
of words likely to cause a breach of the peace." The words used
by Chaplinsky clearly fell within the scope of the statute.

At the trial Chaplinsky offered to prove provocation and also
the truth of his words, but his testimony was excluded. The
Supreme Court held that the exclusion raised no constitutional
issue.

Here, then, is another instance of speech that is beyond the
range of the First Amendment, and where even the truth of the
utterance will not give the speaker the constitutional freedom
to speak.
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"Speak ye every man the truth to his neighbor," said the

prophet Zechariah. American law obviously does not choose to
follow this precept, for telling the truth may land one in jail.
"I wish," Jefferson wrote in a letter, "that not only no act but
no thought of mine should be unknown." 3 This is a surprising
statement from a man of affairs sixty-five years of age; for cer-
tainly many of Jefferson's thoughts when expressed in face-to-
face encounters would have constituted fighting words; and
Jefferson knew better than to act on his "wish."

It should be noted that fighting words are not the same as
libelous or slanderous words. Language may be abusive and
insulting and yet fall short of the tests that obtain in the law of
defamation. Generally, the law will not allow recovery of dam-
ages in a suit based on the use of merely insulting language.4 In
an Ohio case, for example, it appeared that the parties had a
dispute concerning the sale of a farm; when they met on a
street, defendant began to abuse the plaintiff in the presence of
other people, and in a loud and angry voice called her "a God
damned son of a bitch," "a dirty crook," and other endearing
terms. It was held that such epithets, not being slanderous
per se, constituted no legal basis for recovery.5 The decision is
typical of the general rule: the law of libel and slander is for
the protection of reputation, not peace of mind; if the words
spoken are only insulting epithets, they constitute no tort.6

New Hampshire is not the only state that punishes fighting
words as a criminal offense; and several of the statutes impose
criminal punishment when the insult is to a member of the ad-
dressee's family or concerning his female relatives; or when the
insulting language is used in the addressee's home or on his
property; or when the insulting language is addressed to women
or children in a public place (not on the theory, I suppose, that
the women or children will fight, but that others standing by
may respond violently to the fighting words); and some statutes
have extended the coverage to include especially soldiers, mem-
bers of the national guard, public speakers, prisoners, teachers,
and female telephone operators; and the general rule is that
provocation or the truth is no defense.7
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It has been urged that the law recognizes insult or insulting

language as a new tort. Liability, it has been argued,

should exist for either oral or written words. Insulting gestures
may also be included. There need, of course, be no publication
other than to the person about whom they were spoken. But they
need not be uttered face-to-face; statements to third persons which
are relayed to the plaintiff should be treated as tortious. ... If the
plaintiff started the verbal brawl, his act may be regarded as a provo-
cation, and this is one occasion in which provocation should be
treated as a complete defense. . . . Shall truth be a defense? It is
so recognized in actions for defamation but not in actions for in-
vasion of the right of privacy. This action [for insult] is somewhere
in between the two, and the decision is a difficult one to reach.8

There is much to be said for this proposal for the recognition
of freedom from insult which causes mental disturbance—insult
to a person's sense of dignity. Once the right to privacy becomes
firmly and widely recognized, many courts will extend the prin-
ciples of that right to allow recovery for insult to a person's sense
of dignity. One is reminded of Lincoln's remark that one should
always tell the truth, but should not always be telling it.
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Obscene Literature

IN OUR quotation from the Supreme Court's opinion in the
Chaplinsky case,1 it will be recalled, Justice Murphy put "the
lewd and obscene" in the class of speech the prevention and
punishment of which has "never been thought to raise any
Constitutional problem." In that passage Justice Murphy placed
obscene, profane, and libelous language, together with fighting
words, all in the same class—types of speech that are beyond
the pale of the First Amendment. And in the Beauharnais case,2

too, Justice Frankfurter put group libel on a par with obscenity
as outside "the area of constitutionally protected speech." In
each instance the reference to obscene language was an obiter
dictum. Justice Frankfurter offered no explanation for assimi-
lating obscenity to group libel, or vice versa; but Justice Murphy
attempted a rationale in a paraphrase of some passages in Free
Speech in the United States by Zechariah Chafee, Jr.

Professor Chafee, in discussing "the normal criminal law of
words," distinguishes verbal crimes that are outside the protec-
tion of the Constitution from the expression of ideas that are
constitutionally protected. Obscenity, notwithstanding the First
Amendment, is a crime, and the "true explanation" for this,
says Chafee in a significant passage—the one which Justice
Murphy paraphrased in part and which he cited—is that

profanity and indecent talk and pictures, which do not form an
essential part of any exposition of ideas, have a very slight social
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value as a step toward truth, which is clearly outweighed by the
social interests in order, morality, the training of the young, and
the peace of mind of those who hear and see. Words of this type
offer little opportunity for the usual process of counter-argument.
The harm is done as soon as they are communicated, or is liable
to follow almost immediately in the form of retaliatory violence.
The only sound explanation of the punishment of obscenity and
profanity is that the words are criminal, not because of the ideas
they communicate, but like acts because of their immediate conse-
quences to the five senses. The man who swears in a street car is
as much of a nuisance as the man who smokes there. Insults are
punished like a threatening gesture, since they are liable to provoke
a fight. Adulterated candy is no more poisonous to children than
some books. Grossly unpatriotic language may be punished for the
same reasons. The man who talks scurrilously about the flag com-
mits a crime, not because the implications of his ideas tend to
weaken the Federal Government, but because the effect resembles
that of an injurious act such as trampling on the flag, which would
be a public nuisance and a breach of the peace.3

On one side, Chafee would place "nasty talk or the sale of un-
suitable books to the young," which are likely to cause present
injury, and on the other side, words that express ideas, which
may cause "bad future consequences." This does not mean,
however, that any expression of an unpopular view may be
punished because a listener or reader may lack self-control and
cannot refrain from violence:

A man does not become a criminal because some one else assaults
him, unless his own conduct is in itself illegal or may be reasonably
considered a direct provocation to violence. Thus all these crimes
of injurious words must be kept within very narrow limits if they
are not to give excessive opportunities for outlawing heterodox
ideas.4

Apparently Justices Murphy and Frankfurter had these dis-
tinctions in mind when they spoke of obscenity and libel in the
same breath—that obscene words or pictures which, in their
context, have the effect of acts, may be punished as criminal
acts; but that when words form an essential part of an exposi-
tion of ideas, and are used to communicate ideas, and are not
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intended to have immediate consequences, then, without regard
to whether the ideas communicated are conventional or un-
conventional, popular or unpopular, religious or antireligious,
moral or immoral, the words are speech in the constitutional
sense rather than acts in the criminal law sense.

No American critic was more distinguished than Edmund
Wilson when in 1946 Doubleday published his second novel,
Memoirs of Hecate County. The book was widely reviewed in
literary journals. Some 70,000 copies were printed and sold.5 The
New York Society for the Suppression of Vice (now the New
York Society for the Improvement of Morals) attacked the book
as obscene, and Doubleday was charged with a criminal offense
for publishing and selling the book. The trial before three
judges in New York City resulted in a two-to-one vote for con-
viction. At the trial Lionel Trilling, a distinguished critic, testi-
fied on behalf of the defense. When the state's attorney on cross
examination read to this witness two passages, written in the
first person, which described sexual intercourse, Professor Trill-
ing stated that there was a close relationship between these pas-
sages and the theme of the book. The conviction was upheld by
the upper courts of New York.6 The case went up to the United
States Supreme Court, and for the first time in such a case the
constitutional issue was squarely raised. The Court, by a four-
to-four vote, affirmed the conviction;7 and, as is the practice in
such instances, no opinions were written. It is reasonable to
infer that four members of the Supreme Court voted for reversal
of the judgment of conviction on the ground that the publisher
was constitutionally protected notwithstanding the passages in
which sexual intercourse was treated candidly.8 But equal
weight, at least, is to be given to the fact that four Justices voted
to sustain the conviction for obscenity, thus perpetuating the
broad proposition that obscenity is beyond the pale of constitu-
tional protection; and thus distinctions between obscene words
that are acts (and punishable, like libelous or fighting words)
and obscene words that are speech (and constitutionally protected
as such) are not recognized in our law.

Only in two cases have courts held that the constitutional test
applies to literature allegedly obscene. First is the case of
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Commonwealth v. Gordon,9 decided by Judge Curtis Bok in the
Court of Quarter Sessions in Philadelphia in 1949.

In the case before Judge Bok booksellers were charged with
violating the state law that prohibits the sale of "any obscene,
lewd, lascivious, filthy, indecent or disgusting book, ... or any
written or printed matter of an indecent character." The books
involved in the case were the Studs Lonigan trilogy and A World
I Never Made, by James T. Farrell; Sanctuary and The Wild
Palms, by William Faulkner; God's Little Acre, by Erskine
Caldwell; End as a Man, by Calder Willingham; and Never
Love a Stranger, by Harold Robbins. The books had been pub-
lished by reputable publishers—Vanguard Press, Random
House, and Alfred A. Knopf.

Judge Bok, after recognizing the fact that the Supreme Court
has not applied constitutional principles to an obscenity statute,
quoted the following oral statement by Justice Rutledge in the
Double day case:

Yes, you must first ascertain the substantive evil at which the
statute is aimed, and then determine whether the publication of
this book constitutes a clear and present danger.

It is up to the state to demonstrate that there was a danger, and
until they demonstrate that, plus the clarity and imminence of the
danger, the constitutional prohibition would seem to apply.

This appeared to Judge Bok to be "much closer to a correct
solution of obscenity cases than several general dicta by the
Supreme Court to the effect that obscenity is indictable just be-
cause it is obscenity." Adapting the constitutional test to the
statute and the books before him, Judge Bok held that only the
commission of criminal behavior, or its imminence, resulting
from the reading of a book can bring the book within the crimi-
nal statute. "The causal connection between the book and the
criminal behavior," said Judge Bok, "must appear beyond a
reasonable doubt." Since there was no such proof in the case,
the defendants were acquitted.

Like Professor Chafee, Judge Bok distinguished allegedly ob-
scene literature from obscenity that is not speech but an act.
Obscene books of the latter type he refers to as books which
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use obscenity as "erotic allurements or as an excuse for selling
the volumes," books that "have the effect of inciting to lewd-
ness, or of inciting to any sexual crime," or that are "sexually
impure and pornographic, i.e., 'dirt for dirt's sake.' " How does
one decide that a book falls into one category or the other? Ac-
cording to Judge Bok, the constitutional test, as he has formu-
lated it, will separate the permissible from the prohibited; in
other words, a publication may be punished as obscene "only
where there is a reasonable and demonstrable cause to believe
that a crime or misdemeanor has been committed or is about
to be committed as the perceptible result of the publication and
distribution of the writing in question."

Although Judge Bok's decision was made in 1949, no other
court has gone so far in an effort to afford constitutional protec-
tion to allegedly obscene literature, and it remains to be seen if
the decision will exert an influence on the judiciary in the years
to come. A committee of the House of Representatives, perhaps
in an effort to dissuade courts from looking to the Bok opinion
as a reputable precedent that deserves serious consideration, has
attempted to cast a shadow of moral doubt upon the decision
in the Gordon case by suggesting that Judge Bok or his family
had financial interests in the publication of pocket books; 10 but
a minority committee report said that this suggestion of per-
sonal pecuniary interest was "a gratuitous and unjust reflection
upon the distinguished jurist." 11 This incident is mentioned to
show that the issues are enmeshed with moral overtones, and
that it is often difficult to disengage the cant and hypocrisy from
the reasonable and sincere. Judge Bok deserves recognition for
his rational analysis, bold conclusion, and for the courage to
make a plea on behalf of literary freedom as falling within the
guaranty of the First Amendement. The constitutional test will
still condemn "dirt for dirt's sake," but it will give the Ameri-
can people the untrammeled freedom to publish, distribute,
and buy books written by its leading literary critic, by Nobel
Prize winners like Faulkner, Sinclair Lewis, Eugene O'Neill,
and Ernest Hemingway, and by authors of the stature of Theo-
dore Dreiser, James T. Farrell, E. E. Cummings, Lillian Smith,
and John Steinbeck.12
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The second case, while more restricted in its constitutional

reach or claims, is even more important. This is Butler v. Michi-
gan,13 decided by the Supreme Court in 1957.

The case involved the sale, to a policeman in Detroit, of a
copy of a Pocket Book edition of The Devil Rides Outside, by
John H. Griffin. The vendor was convicted for violation of the
Michigan statute that provided that any person who shall sell
or distribute any book or other publication

containing obscene, immoral, lewd or lascivious language, or ob-
scene, immoral, lewd or lascivious prints, pictures, figures or descrip-
tions, tending to incite minors to violent or depraved or immoral
acts, manifestly tending to the corruption of the morals of youth,
. . . shall be guilty of a misdemeanor.

On appeal, the Supreme Court unanimously reversed the judg-
ment of conviction.

In a brief opinion for the Court, Justice Frankfurter pointed
out that the Michigan statute, as interpreted and applied in this
case, prohibited the sale of a book to the general public, while
the test of the offensive or criminal character of the book is its
tendency to affect the morals of youth. The state thus, in order
to shield the innocence of youth, made it impossible for grown
men and women to read certain books. "Surely," said Justice
Frankfurter, "this is to burn the house to roast the pig." Michi-
gan, indeed, had a statute that made it a criminal offense to sell
or give to a minor child any book containing obscene language
or pictures "tending to the corruption of the morals of the
youth"; but the state had not proceeded under this statute: here
the sale of the book had been to an adult, in fact a police officer.

"We have before us," said Frankfurter,

legislation not reasonably restricted to the evil with which it is said
to deal. The incidence of this enactment is to reduce the adult
population of Michigan to reading only what is fit for children.
It thereby arbitrarily curtails one of those liberties of the individual,
now enshrined in the Due Process Clause of the Fourteenth Amend-
ment, that history has attested as the indispensable conditions for
the maintenance and progress of a free society.
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In this decision, the Supreme Court for the first time ex-

tended constitutional protection to books alleged to be obscene;
for now at least this liberty has been established—the liberty of
a parent to read a book that may be unfit for his young son or
daughter. The decision is a notable gain for literary freedom.

The modern law of obscene literature takes as its point of
departure Lord Campbell's Act, adopted by Parliament in the
middle of the nineteenth century. In urging the adoption of
his bill, Lord Campbell said that "the measure was intended to
apply exclusively to works written for the single purpose of cor-
rupting the morals of youth, and of a nature calculated to shock
the feelings of decency in any well regulated mind." 14 Accord-
ing to this statement the intent or purpose of a book was a para-
mount consideration: a book written "for the single purpose of
corrupting the morals of youth"; and the subject to be tested by
the book was not the moron or the nymph or satyr, but "any
well regulated mind."

About ten years after the act was adopted it was applied in
the leading case of Queen v. Hicklin, in which Lord Chief Jus-
tice Cockburn misinterpreted the intention of the statute as
stated by its sponsor.15 The test for obscenity, said Cockburn,
was "whether the tendency of the matter charged as obscenity
is to deprave and corrupt those whose minds are open to such
immoral influences, and into whose hands a publication of this
sort may fall." According to this statement of the law, the pur-
pose or intent of the author is irrelevant; and the book need
not be tested upon "any well regulated mind," but is to be
tested upon a mind that is "open to such immoral influences."

This law of obscene libel, as formulated by Cockburn, still
obtains in England; but judicial and literary voices have been
raised in protest. The Times Literary Supplement (London)
has raised the question whether, if prosecution for obscenity is
to take place, it is possible to draw a line which would leave on
the side of decency literature that extends from the Book of
Genesis to Aldous Huxley's Point Counter Point, and would
exclude matter the tendency of which is "to deprave and corrupt
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those whose minds are open to such immoral influences." For,
said the Times writer,

a weak stomach is not necessarily proof of strong principles, and
there is something more than ordinarily anomalous about a law
which can pounce upon a work of the imagination, aspiring, per-
haps, to the high estate of a Rabelais, Shakespeare or Swift, while
it passes unheeded the highly coloured versions of reality which are
inflicted upon the Sunday reading public. Some years ago, it was
suggested in The Times that, although the adult reader ought to
be able to protect himself against suggestions of depravity, children,
under a fixed age limit, should be denied access in bookshops and
libraries to literature coming within the Cockburn definition. Even
at that, they would find a wide range of literary misbehaviour still
open to them, for murder, robbery, hatred and treason have never
been considered corrupting in modern times. If our countrymen
go to the dogs through reading books, they go to the dogs, appar-
ently, in one particular alone.16

In an English case that attracted much notice in 1954, Justice
Stable, while giving the appearance of using the Cockburn test,
in fact undermined it. The case in the Central Criminal Court
(Old Bailey) involved the charge of obscene libel for publication
of The Philanderer, a novel by the American writer Stanley
Kauffmann and published by the reputable firm Seeker and
Warburg. The theme of the book, Justice Stable told the jury
of nine men and three women,

is the story of a rather attractive young man who is absolutely ob-
sessed with his desire for women [hence the title of the book]. It
is not presented as an admirable thing, or a thing to be copied.
It is not presented as a thing that brought him happiness or any
sort of permanent satisfaction. Throughout the book you hear the
note of impending disaster. He is like the drunkard who cannot
keep away from drink, although he knows where it will land him
in the end. So far as his amatory adventures are concerned, the
book does deal, with candour or if you prefer it crudity, with the
realities of human love and human intercourse. There is no getting
away from that, and the Crown say: "Well, that is sheer filth."

Members of the jury, is it? Is the act of sexual passion sheer filth?
It may be an error of taste to write about it. ... But is it sheer
filth?
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There is a difference, said Justice Stable, between filth, or por-
nography, and literature. Books that fall in the former classifi-
cation, against which the obscene libel law is directed, "have got
no message; they have got no inspiration; they have got no
thought. They have got nothing. They are just filth, and, of
course, that ought to be stamped out." But if an author has "an
honest purpose and an honest thread of thought," and does not
merely try to camouflage the crudity so as to fool the authorities,
then his book is not an obscene libel.

Justice Stable charged the jury in the words of Cockburn but
added:

The charge is not that the tendency of the book is either to shock
or to disgust. That is not a criminal offence. The charge is that the
tendency of the book is to corrupt and deprave. Then you say:
"Well, corrupt or deprave whom?" To which the answer is: Those
whose minds are open to such immoral influences and into whose
hands a publication of this sort may fall.

But a book may fall into the hands of a "decently brought up
young female aged fourteen"; or it may fall into the hands of a
child in the nursery. This is not relevant, said Justice Stable,
for it is not a question of books putting ideas into young people's
heads. "Really, members of the jury, is it books that put ideas
into young heads, or is it Nature? . . . Are we going to say in
England that our contemporary literature is to be measured by
what is suitable for the fourteen-year-old schoolgirl to read?"
The judge pointed out that there are two extreme schools of
thought. There are those who consider "that sex is sin; that the
whole thing is dirty; that it was a mistake from beginning to
end (and if it was, members of the jury, it was the great creator
of life who made the mistake, and not you or I), and the less
that is said about this wholly distasteful topic the better; let it
be covered up and let us pretend it does not exist." Then there
are the nudists. Somewhere between these two extremes "the
average, decent, well-meaning man or woman takes his or her
stand." Here Justice Stable clearly implied that while the bars
are not completely down, it was not to be assumed in 1954 (as
distinguished from 1868) that the English law is to reflect the
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attitude to sex that one may find in some of the teachings of the
mediaeval Church. He himself, said Justice Stable, did not be-
lieve that we could get away from sex. "It is not our fault," he
said, "that but for the love of men and women and the act of
sex, the human race would have ceased to exist thousands of
years ago." And, he added, if the time should ever come when
sex will cease to be a great motive force in human life, then the
human race will cease to exist.

One more important point was made by Justice Stable: he
stressed his belief that novels are not to be belittled. In the first
place, they are a source of much information concerning the
lives of people in past centuries; and they are valuable as such
sources because they attempt to portray the thought and be-
havior of real people. Secondly, for the contemporary world,
novels afford us insights into how people in other countries live
and think. And is this not important if we are concerned with
the question in which direction humanity is moving "and in
what column we propose to march"? If the Englishman wants
to understand how life is lived in the United States, and he lacks
the opportunity to go there to observe for himself, why should
he not have the freedom to read the novels written by American
authors who attempt to depict the lives of people as they live
in New York, and to portray their speech, and turns of phrase,
and their attitudes? If the facts are not palatable, should we
close our eyes to them for that reason? 17 (The same argument
could be used in favor of contemporary novels written about
one's own countrymen—e.g., Erskine Caldwell's Tobacco Road
and John Steinbeck's The Grapes of Wrath.)

The jury in the case of Regina v. Warburg returned a verdict
of "Not guilty." A leading British periodical probably spoke for
most persons who have given thought to the matter when it said
editorially: "Mr. Justice Stable earned the gratitude of all of
us in his summing-up . . . when he pointed out that public
taste must not be held at the level of the adolescent—or, he
might have added, the fetichist and senile pervert." 18 The edi-
torial made the following important points: (1) It is wrong to
lump as obscene libels the peddling of dirty books and the pub-
lication, by "a world famous firm of publishers, of unimpeach-



Obscene Literature 167
able good name," of a book that "had been seriously reviewed
by distinguished reviewers in reputable journals and had estab-
lished itself in the circulating libraries without previous com-
plaint." (2) "No strict definition of obscenity can stand logi-
cal scrutiny. . . . There are no absolute canons in this
field. . . . Each generation sets its own standards of taste.
. . . Events, which one generation will blush to hear, make
normal Sunday reading to the next." (3) When a jury is assisted
by an able judge, and their standard is not "the dangers to the
abnormal and the unstable," and the appeal is to their common
sense, freed from the absurdities of judicial prejudice, they are
better equipped than any other authority "to judge what is per-
missible at any given moment." (4) A line must be drawn some-
where. It should be drawn between "that which is produced
merely to stimulate sexual interest and that which has a
broader, artistic purpose. It is a question of 'intent'." (5) Much
trouble would be avoided if the prosecuting authorities would
use better judgment and a sense of discrimination, for often
the chief absurdity is in the decision to prosecute.

Much of the difficulty with the law is the result of the dictum
of Cockburn in the Hicklin case that "intention" is not an essen-
tial ingredient of the crime. Why, it has been cogently asked, if
intention is a necessary ingredient of the crime of sedition,
should it not be in the case of obscenity? If intention were made
an essential ingredient of the offense, then obscenity could be
defined as the crime of publishing matter "for the sole purpose
of gain by exciting sexual passions, and thus corrupting public:
morals." Much would still remain dependent on "the good sense
of judges and juries." 19

To a considerable degree the opinions of Justice Stable,
Judge Bok, and Justice Frankfurter owe their insights and ap-
peal to opinions of Judges Woolsey, Learned Hand, and Augus-
tus N. Hand, which we should consider briefly.

The Cockburn test was taken over by Massachusetts courts,
which in 1909 banned Elinor Glyn's Three Weeks20 and in
1930 Dreiser's An American Tragedy.21 In the latter year the
New York courts banned Arthur Schnitzler's Reigen (or Hands
Around); 22 but on the whole the courts of this state were less
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severe than those of Massachusetts.23 In the federal courts two
acts of Congress were relevant: an act regulating imports,24

and an act concerning nonmailable matter.25 The latter act,
passed in 1873, in response to the campaign in its favor by
Anthony Comstock,20 indiscriminately lumps "obscene" books
with "filthy" pictures, contraceptive instruments and drugs, and
advertisements by abortionists; and the term "indecent" is de-
fined by the statute to include "matter of a character tending to
incite arson, murder, or assassinations"; the former act prohibits
the importation of "obscene" books, as well as books that ad-
vocate treason or insurrection, "obscene or immoral" pictures,
figures, or instruments, contraceptives, lottery tickets—however,
the Secretary of the Treasury may, in his discretion, admit "the
so-called classics or books of recognized and established literary
or scientific merit," but he has the further discretion to allow
the entry of such books only when they are imported for non-
commercial purposes. A more indecent statutory hodgepodge
can scarcely be imagined. The federal courts relied on the
Cockburn test as well as on these sweeping statutes.

A voice of protest was, however, heard in a case decided in
1913,27 in which Judge Learned Hand said that the Cockburn
test did not seem to answer the understanding and morality of a
later day, and he questioned the wisdom of mutilating truth
and beauty in the interest of those most likely to pervert them
to base uses, and of reducing the treatment of sex to the
standard of a child's library. We should not, he said, forbid all
"which might corrupt the most corruptible," and accept for our
own limitation that which may perhaps be necessary to the
weakest members of society. "To put thought in leash to the
average conscience of the time," said Judge Hand, "is perhaps
tolerable, but to fetter it by the necessities of the lowest and
least capable seems a fatal policy."

Then, twenty years later, came the opinions of Judge Woolsey
and Judge Augustus N. Hand in the case involving the importa-
tion of Ulysses by James Joyce.28 Judge Woolsey held that the
book, in spite of its "unusual frankness," was not pornographic.
Although the book contains many words "usually considered
dirty," it could not be considered, said Judge Woolsey, "dirt
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for dirt's sake." Joyce, "a real artist," sought to draw "a true
picture of the lower middle class in a European city"—"ought
it to be impossible for the American public legally to see that
picture?" The test is the effect of the book "on a person with
average sex instincts. ... It is only with the normal person
that the law is concerned." He held that the book may be ad-
mitted.

In affirming the decision, Judge Augustus N. Hand said that
the proper test is the book's "dominant effect." In applying this
test,

relevancy of the objectionable parts to the theme, the established
reputation of the work in the estimation of approved critics, if the
book is modern, and the verdict of the past, if it is ancient, are per-
suasive pieces of evidence. . . . We think that Ulysses is a book of
originality and sincerity of treatment and that it has not the effect
of promoting lust.

Despite these commendable decisions, the Cockburn test still
persists. Just as Justice Stable could assert the Cockburn test
and yet escape from it, so courts have avoided asserting it and
yet have applied it. Through such judicial legerdemain the
Supreme Judicial Court of Massachusetts banned Lillian Smith's
Strange Fruit in 1945 and Erskine Caldwell's God's Little Acre
in 1950;29 federal courts have banned Henry Miller's Tropic of
Cancer and Tropic of Capricorn; 30 and, as we have seen, the
New York courts have banned Edmund Wilson's Memoirs of
Hecate County, and the United States Supreme Court has, by
an evenly divided vote, affirmed the ban on this book.

Eventually, one may hope, the Supreme Court will put
literary works squarely and fully under the protection of the
First Amendment. It will be impressed with the contention that
there is little or no information supporting the belief in a causal
relationship between reading a book "that suggests or incites
sexual thoughts and the conduct of the reader"; 31 that a line
should be drawn between dirt-for-dirt's sake, or "under-the-
counter" pornography, and literary works like Edmund Wil-
son's novel.32 The views of Justice Stable, of Judges Learned
Hand, Augustus N. Hand, and Bok, and of Justice Frankfurter
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offer sufficient elements for the construction of a constitutional
doctrine that will protect "this vast and significant area of hu-
man thought and conduct." 33 The Supreme Court may fail, as
others have failed, to agree on a definition of "obscenity" that
will work successfully in all situations to separate literature from
pornography, but it can help clear the air by manifesting an
attitude which will show an awareness of the truth of the state-
ments we have quoted from some of the cases—like those, e.g.,
concerned with Ulysses and The Philanderer,—and an aware-
ness "that stamping on a fire often spreads the sparks, that many
past suppressions are now considered ridiculous, that the com-
munication of ideas is just as important in this field as in any
other, and that healthy human minds have a strong natural
resistance to emotional poisons." 34

A number of times in our discussion we have pointed to the
difficulty, if not impossibility, of defining "obscenity." This is
an important constitutional point that requires special con-
sideration.

The first essential of due process, the Supreme Court has said,
is that a statute which forbids or requires the doing of an act
must not be written in terms "so vague that men of common
intelligence must necessarily guess at its meaning and differ as
to its application." 35 If people want to be law-abiding, a statute
must be sufficiently definite in its terms to serve as "adequate
guidance" to them.36 The standard of certainty in statutes
punishing for offenses is that

The crime "must be defined with appropriate definiteness." . . .
There must be ascertainable standards of guilt. Men of common
intelligence cannot be required to guess at the meaning of the
enactment. The vagueness may be from uncertainty in regard to
. . . the applicable tests to ascertain guilt.37

In Winters v. New York,38 from which the above passage was
quoted, the Supreme Court considered a statute of the State of
New York which, as interpreted by the highest state court, pro-
hibited, as "indecent or obscene" publications, collections of
criminal deeds of bloodshed or lust "so massed as to become
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vehicles for inciting violent and depraved crimes against the
person." The Supreme Court held that the statute was "too un-
certain and indefinite" to be constitutional. At the same time,
however, the opinion by Justice Reed spoke of a "permissible
uncertainty in statutes caused by describing crimes by words
well understood through long use in the criminal law—obscene,
lewd, lascivious, filthy, indecent or disgusting." He made it clear
that had the New York statute been construed as limiting
punishment to "the indecent and obscene, as formerly under-
stood," it would not have been constitutionally condemned for
want of definiteness.

Justice Frankfurter wrote a dissenting opinion, in which he
contended that a majority of the Court had confused "want of
certainty as to the outcome of different prosecutions for similar
conduct, with want of definiteness in what the law prohibits.
But diversity in result for similar conduct in different trials
under the same statute is an unavoidable feature of criminal
justice."

Four years later there came before the Supreme Court the
Miracle case,39 which will be discussed in our next section; it is
relevant here only for the concurring opinion of Justice Frank-
furter, in which he held—for himself and Justices Jackson and
Burton—that the New York statute that made it unlawful to ex-
hibit a motion picture film without a license, and that provided
that a license was not to be issued if the film or a part thereof
was "sacrilegious," was unconstitutional for indefiniteness. He
pointed out that not one case, barring the instant case before
the Court, had been found which considered the meaning of the
term "sacrilegious" in any context; and the meaning given to
it by the New York Court of Appeals left the term "unconsti-
tutionally vague."

The reasoning of Justices Reed and Frankfurter in the
Winters case and of the latter in the Miracle case does not serve
as a basis for the conclusion that the term "obscenity" is uncon-
stitutionally vague or indefinite. The term has been used too
long and too often in statutes and judicial opinions to be ex-
posed to this line of attack. All that can be said is "that no legal
definition of obscenity is very satisfactory," and that "no at-
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tempt to frame a definition which will work in all situations is
likely to succeed."40 But the same thing could be said of
"negligence," or "restraint of trade." 41 The law is full of words
that are scarcely "as hard as cannon-balls," to use an Emersonian
expression. What is reasonable to expect is not a decision that
statutes punishing for "obscenity" are unconstitutional because
of vagueness, but a decision that such statutes are to be in-
terpreted and applied by courts so that their prohibitions will
not nullify the freedoms guarantied by the First Amendment.
The decision of the Supreme Court and the opinion of Justice
Frankfurter in Butler v. Michigan in 1957 went a considerable
distance toward satisfying this expectation.



A 19

Previous Restraint

HISTORICALLY, censorship meant the official licensing of
books, plays or news before publication, or their suppression
before publication. The author or publisher was required to
submit the manuscript to a censor—a licensing official—and his
approval had to be procured or the publication would be a
criminal offense.

A. CENSORSHIP OF PUBLICATIONS

Soon after the introduction of printing in England in 1476,
the government began to assert a power to suppress or censor
publications that officials found offensive for one cause or an-
other. In 1529 Henry VIII made up the first list of prohibited
books, and in the following year he established the first licensing
system under secular authority. This first licensing system, based
on the royal prerogative, extended only to books "concerning
holy scripture." Ecclesiastics were the licensers. Licensing as a
way of controlling authors and publishers continued, in one
way or another, to 1695, a period of 165 years.1 It was against
licensing as a form of previous restraint on publication that
John Milton wrote his classic Areopagitica.2

In colonial America efforts were made to transplant the sys-
tem of licensing. In 1662 the General Court of Massachusetts
ordered that nothing shall be printed without the previous
license of two named censors.3 It was not until 1723 that li-
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censing received a deathblow in Massachusetts,4 a generation
later than in the mother country. The situation in Virginia
may be judged from the following statement of Governor Wil-
liam Berkeley: "I thank God we have no free schools nor print-
ing; and I hope we shall not have these hundred years. . . .
God keep us from both." 5

Except for the "Minnesota gag law," which the Supreme
Court invalidated in 1931,6 there have been no attempted pre-
vious restraints on publishing since the end of the colonial
period; however, there have been numerous, though largely
unsuccessful, attempts to control, through licensing devices,
the distribution or sale of publications.

In 1925 the Minnesota legislature adopted an act for the
abatement, as a public nuisance, of any "malicious, scandalous
and defamatory" newspaper or other periodical. Publishers of
such a newspaper or periodical were to be enjoined in an action
brought by the county attorney or the attorney general, or, upon
their failure, by any citizen of the county. The court was em-
powered to issue a permanent injunction to abate the "nui-
sance." After the injunction was issued, publication in violation
of its terms was to constitute contempt, and the disobedience
was to be punished by fine or imprisonment. An anti-Semitic
scandal sheet published articles charging the chief of police
with gross neglect of duty, connivance with gangsters, and par-
ticipation in graft. Some of the articles implicated the county
attorney and other officials. The former proceeded under the
statute against the publisher, and a permanent injunction was
issued against him. The United States Supreme Court reversed
the judgment.

Chief Justice Hughes in his opinion for the Court pointed
out that the object of the statute was not punishment but sup-
pression of the offending periodical; more than this, the statute
put the publisher under an effective censorship, for once an
injunction is issued, resumption of publication of what the
court might consider scandalous or defamatory was punishable
as a contempt. "This is of the essence of censorship." There may
be subsequent punishment, by criminal or civil action, of one
who commits a libel, but there may be no previous restraint
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upon publication, such as Minnesota attempted. The only ex-
ceptions to the prohibition upon previous restraint, said the
Court, may be such as a war may make necessary—the govern-
ment may prevent the publication, e.g., of the sailing dates of
transports, or the number and location of troops; but the excep-
tions, said the Court, only serve to place in a strong light the
general conception of freedom of the press, which means prin-
cipally, though not exclusively, immunity from previous re-
straints or censorship.

It was insisted by the state that the statute was designed to
prevent the circulation of scandal which tended to disturb the
public peace, to provoke assaults and the commission of crime.
Charges of reprehensible conduct unquestionably create a pub-
lic scandal, said the Court, "but the theory of the constitutional
guaranty is that even a more serious public evil would be caused
by authority to prevent publication." The Court declared the
act unconstitutional.

The case settled the proposition that if a publisher, before
he may resume publication of his periodical, is required by
law to satisfy a public official that in the future he will behave
decently, he is subject to previous restraint or censorship, and
the law that so restricts him is unconstitutional.

B. CENSORSHIP OF DISTRIBUTION

About a century and a half passed from the founding of the
Nation to the appearance of the first instance of an attempt at
a previous restraint of publication, and this effort, as we have
just seen, failed. But only seven years after the decision in Near
v. Minnesota the Supreme Court was called upon to consider
a series of cases in which attempts had been made by state or
municipal governments to impose some form of previous re-
straint on the public distribution or sale of publications. The
pattern for the Court's decisions had, however, been set by the
opinion of Chief Justice Hughes in the "Minnesota gag law"
case.

The first case to reach the Court was Lovell v. Griffin, in
which it appeared that the city of Griffin, Georgia, had adopted
an ordinance which prohibited the free distribution or sale of
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circulars or other literature without prior written permission
from the city manager; distribution or sale without a permit was
declared a "nuisance," which the police authorities were re-
quired to "abate." 7 Alma Lovell, regarding herself as sent "by
Jehovah to do His work," set out to distribute tracts concerning
the gospel of the "Kingdom of Jehovah" without having applied
for a permit. The Supreme Court, again in an opinion by Chief
Justice Hughes, unanimously held the ordinance unconstitu-
tional. The Court pointed out that the "broad sweep" of the
ordinance reached all types of publications; nor was there any
limitation as to time or place, or as to "ways which might be
regarded as inconsistent with the maintenance of public order,
or as involving disorderly conduct, the molestation of the in-
habitants, or the misuse or littering of the streets." The ordi-
nance was declared "invalid on its face." Its character was such
as to strike "at the very foundations of the freedom of the press
by subjecting it to license and censorship." Freedom from pre-
vious restraint upon publication does not exhaust the guaranty
of freedom of the press, said Chief Justice Hughes, but the pre-
vention of such restraint was a leading purpose in the adoption
of the First Amendment. "Legislation of the type of the ordi-
nance in question would restore the system of license and
censorship in its baldest form." Liberty of the press, said the
Court, is not limited to newspapers and periodicals. It embraces
pamphlets and leaflets, in fact "every sort of publication which
affords a vehicle of information and opinion." It embraces
distribution or circulation no less than publication.

This very significant decision and opinion by no means put
an end to the attempts by municipalities to censor the distribu-
tion of literature on the streets. In 1939 the Court had to con-
sider an ordinance of the town of Irvington, New Jersey, that
prohibited distribution of circulars from house to house with-
out first having received a license from the chief of police. The
applicant had to furnish information about himself and the
project for which he was canvassing, he had to be fingerprinted
and photographed; and the license was to be refused if the
officer was not satisfied that the applicant was of good character
or that his project was not free from fraud.
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The Supreme Court declared the ordinance unconstitutional,

saying,

It bans unlicensed communication of any views or the advocacy
of any cause from door to door, and permits canvassing only subject
to the power of a police officer to determine, as a censor, what
literature may be distributed from house to house and who may
distribute it. ... In the end, his liberty to communicate with the
residents of the town at their homes depends upon the exercise
of the officer's discretion. . . . To require a censorship through
license which makes impossible the free and unhampered distribu-
tion of pamphlets strikes at the very heart of the constitutional
guarantees.8

The law may not vest in any official the discretionary power to
say that "some ideas may, while others may not, be carried to
the homes of citizens; some persons may, while others may not,
disseminate information from house to house." The law may
punish frauds and trespasses after they are committed, but it
may not seek to prevent them by a censorship or licensing re-
quirement. So, too, the law may fix reasonable hours when
canvassing may be done, and may otherwise regulate the use
of streets and the conduct of persons using streets—e.g.,

a group of distributors could not insist upon a constitutional right
to form a cordon across the street and to allow no pedestrian to
pass who did not accept a tendered leaflet; nor does the guarantee
of freedom of speech or of the press deprive a municipality of power
to enact regulations against throwing literature broadcast in the
streets;

but if the ordinance goes beyond reasonable regulation and
becomes in fact a law subjecting distribution of pamphlets to
license or censorship, then—whatever the motive of the author-
ities—it is an abridgment of freedom of the press and is un-
constitutional.

C. CENSORSHIP OF SPEECH

As we have seen, there may be no previous restraint or li-
censing or censorship of publications or of distribution of
printed matter. Does the same constitutional prohibition apply
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to speech in public places? In recent years the Supreme Court
has had to consider this question.

In 1951 the Court had before it the Kunz case, in which a
Baptist minister had been convicted in New York City for
holding a religious meeting at Columbus Circle without a per-
mit, contrary to the provisions of an ordinance.9 Carl Kunz in
1946 applied for and received a permit, which was good for
only one year. Before the end of the year, however, his permit
was revoked after a hearing by the police commissioner on
evidence that he had denounced and ridiculed other religious
beliefs. In 1947 and again in 1948 he applied for permits, but
his applications were disapproved; then he spoke without a
permit in September 1948, and was arrested and convicted. His
conviction was reversed by the United States Supreme Court.

In his opinion for the Court, Chief Justice Vinson stated that
while Kunz had been convicted for speaking without a permit
in 1948, he had been denied a permit on the ground that in
1946 his permit had been revoked "for good reasons." But the
ordinance was silent as to the reasons for which a permit may
be denied. The interpretation of the ordinance in 1948 by the
police commissioner allowed him, an administrative official, "to
exercise discretion in denying subsequent permit applications
on the basis of his interpretation, at that time, of what is deemed
to be conduct condemned by the ordinance." Thus construed
and administered, the ordinance gave the police commissioner
"discretionary power to control in advance the right of citizens
to speak on religious matters on the streets of New York." As
such, the ordinance was held to be "clearly invalid as a prior
restraint on the exercise of First Amendment rights." The public
authorities may regulate streets and parks, said the Court, but
they may not institute a licensing system which vests in an ad-
ministrative official discretion to grant or withhold a permit
"upon broad criteria unrelated to proper regulation of public
places." In this case it was apparent that the police commis-
sioner had denied the permit because he had focused his at-
tention on the contents of the speeches or sermons that Kunz
was likely to deliver, and not on police considerations relating
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to the prevention of "serious interference with normal usage of
streets and parks." Prior restraints on the right of free speech
in public parks or streets are unconstitutional. (The Court made
it clear that it was concerned only with the question of suppres-
sion of speech; the propriety of punitive measures for a speech
after it has been delivered was not before the Court.)

Justice Jackson alone dissented and wrote a strong opinion.
He pointed out that New York City made no attempt to limit
the freedom of Kunz to make speeches on private property; nor
would Kunz have had any difficulty with the authorities with
respect to sermons or speeches on public property had he con-
fined himself to preaching his own religion or "making any
temperate criticism or refutation of other religions." But Kunz
did not do this. At his meetings he denounced the Pope as
"the anti-Christ," and Jews as "Christ-killers." Kunz said that
all the Jews should have been burned in incinerators as "gar-
bage that didn't believe in Christ," and "It's a shame they all
weren't." These and similar utterances "stirred strife and
threatened violence." Language such as this in street meetings,
said Justice Jackson, is not immune from prior municipal
control.

There is "a world of difference," said Jackson, between Kunz
saying these things in his own pulpit or hall and his saying them
on the street, for, he said,

the street preacher takes advantage of people's presence on the
streets to impose his message upon what, in a sense, is a captive
audience. A meeting on private property is made up of an audience
that has volunteered to listen. The question, therefore, is not
whether New York could, if it tried, silence Kunz, but whether
it must place its streets at his service to hurl insults at the passerby.

The city may, said Jackson, prevent or punish insulting or
"fighting" words or utterances which "tend to incite an im-
mediate breach of the peace." The words used by Kunz against
Catholics and Jews "are always, and in every context, insults
which do not spring from reason and can be answered by none.
Their historical associations with violence are well understood,
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both by those who hurl and those who are struck by these
missiles." To use such words on a New York street, said Jack-
son, was like shouting fire in a theatre and causing a panic.

At the hearing to revoke Kunz's permit, eighteen complain-
ants appeared, and Kunz stated that he intended to go on saying
what he always said and admitted that, unless a police officer
was present at his meetings, he had trouble. The city has a
right to prevent fighting or riots; it may, therefore, said Justice
Jackson, prevent or punish speech which creates a clear and
present danger of a fight or a riot. If, however, the speech is
"temperate and reasoned," a hostile reception of it would not
end the protection afforded to it by the Constitution; the con-
stitutional protection could not be defeated, said Jackson, by
persons who would break up meetings that they do not relish.
But where the speech is temperate and reasoned, a crowd that
should be tolerant might be prejudiced, angry, and malicious,
and the situation may threaten to get out of hand. In such an
emergency, said Jackson,

I think the police may require the speaker, even if within his rights,
to yield his right temporarily to the greater interest of peace. Of
course, the threat must be judged in good faith to be real, immedi-
ate and serious. But silencing a speaker by authorities as a measure
of mob control, is like dynamiting a house to stop the spread of
conflagration. It may be justified by the overwhelming community
interest that flames not be fed as compared with the little interest
to be served by continuing to feed them. ... It is well to be vigi-
lant to protect the right of Kunz to speak, but is he to be sole judge
as to how far he will carry verbal attacks in the public streets? Is
official action the only source of interference with religious free-
dom? Does the Jew, for example, have the benefit of these freedoms
when, lawfully going about, he and his children are pointed out
as "Christ-killers" to gatherings on public property by a religious
sectarian sponsored by a police bodyguard? ... Is the Court, when
declaring Kunz has the right he asserts, serving the great end for
which the First Amendment stands? ... Of course, as to the press,
there are the best of reasons against any licensing or prior re-
straint. Decisions . . . hold any licensing or prior restraint of the
press unconstitutional, and I heartily agree. . . . Publishing . . .
reaches only those who choose to read, and, in that way, is analogous
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to a meeting held in a hall where those who come do so by choice.
Written words are less apt to incite or provoke to mass action than
spoken words, speech being the primitive and direct communication
with the emotions.

Justice Jackson, it seems, went in his criticism far beyond the
reach of the Court's decision. In the first place, the Court did
not hold that Kunz has the constitutional right to use fighting
words in a speech on a public street; it only held that the city
could not, by prior restraint, through the refusal to give him a
permit, prevent him from making his speech. This does not
mean that Kunz has the constitutional right to make a speech
which incites to disturbance or riot; for if he should make such
a speech, he might be punished for his act. Because an act may
not be prevented does not mean that it may not subsequently
be punished.

Because there is more reason for the constitutional ban on
prior restraints of publications than for the constitutional ban
on prior restraints of speech, it does not follow that there is no
reason for the latter. Justice Jackson conceded that there may
be no prior restraint on a speech to be delivered on private
property. The difference seems to be that the speaker on the
street or in the park has a captive audience—people cannot
help but hear the speaker's invective and insults. But this is
rarely the case; normally one does not hear what the soapbox
orator says unless one chooses to listen by joining his audience,
and then one is a voluntary rather than a captive auditor.
Furthermore, as we know from the Terminiello case,10 speaking
in a private hall—when the speaker is a rabble-rouser, full of ra-
cial or religious prejudice and hatred—is no guaranty against a
public disturbance or a riot. Nor is it a relevant fact that
eighteen persons appeared as complainants at the hearing which
the police commissioner gave Kunz; one may be sure that in
the 1930's Mayor Frank Hague could have gotten out more than
eighteen complainants against Norman Thomas or C.I.O. or-
ganizers speaking in private halls, let alone on the public streets,
of Jersey City. The freedom to speak is not dependent on a
public opinion poll or on the outcome of a popularity contest.
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If a speaker knowingly incites a riot, he may be punished for his
act, whether his speech was delivered under the stars or in a
rented auditorium. But if freedom of speech is constitutionally
guarantied, it ought not to be in any way conditioned by the
necessity to get a permit from public officials who may demand
satisfactory proof that the speaker will not offend, insult, arouse,
disgust, or shock anyone.

The purpose of the constitutional guaranty is, said Justice
Jackson, "to foster peaceful interchange of all manner of
thoughts, information and ideas. Its policy is rooted in faith in
the force of reason." But the "force of reason" has many ways
in which to express itself. One could hardly say that Martin
Luther always spoke in the soft tones and mild language of
Jeremy Taylor or Richard Hooker. Were the speeches of Amos
or Jeremiah, of Jesus or Paul, always free of epithets or personal
abuse? One might suppose that the priests, publicans and tax-
gatherers would have been happier if the prophets had not been
free to speak or preach without a permit from city hall. "We
should weigh the value of insulting speech," said Jackson,
"against its potentiality for harm." The potentiality for harm in
the use of this rule or doctrine is immeasurable; there is in it
no less danger than there is in a licensing law.

The outdoor meeting, it has been noted, is especially well
adapted to the promotion of unpopular causes by persons who
lack the financial resources to rent a hall or buy time on the
radio.11 In this connection it may be argued that it is clearly in
the public interest that unpopular causes be kept above ground
by affording them freedom of speech and outdoor assembly
without prior restraint; any other rule is likely to drive them
underground, beyond public knowledge and criticism. It should
also be noted that in recent years the outdoor meeting has
gained respectability by the institution of the "whistle-stop"
technique in national political campaigns, first by President
Truman, and later by Adlai Stevenson and President Eisen-
hower. A permit system today that would go beyond the barest
necessities of traffic regulation of the streets and parks would
be likely to conflict with powerful as well as with weak causes.

At the same time that the Supreme Court decided the Kunz
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case, it also decided the Niemotko case.12 At the invitation of
the Jehovah's Witnesses of Havre de Grace, Maryland, two
persons undertook to deliver Bible talks in the city's public
park. There was no city ordinance requiring a permit, but it had
become the custom to obtain a permit from the park commis-
sioner for meetings or celebrations in the park. Jehovah's Wit-
nesses applied for a permit to use the park on certain consecu-
tive Sundays; the park commissioner denied the application. In
compliance with custom, an appeal was taken to the mayor and
city council; after a hearing, the application was again denied.
Niemotko then proceeded to hold a meeting in the park with-
out a permit. As soon as the meeting opened, he was arrested.
On the next Sunday the other speaker was arrested in the park
before he began his lecture. They were tried for disorderly
conduct under a state statute and convicted. The Supreme
Court unanimously reversed the convictions.

In his opinion for the Court, Chief Justice Vinson pointed
out that there was no evidence of disorder, or threats of violence
or riot; there was no breach of the public peace. There was no
licensing requirement in accordance with an ordinance or
statute that provides "narrowly drawn, reasonable and definite
standards" that officials must follow in passing on an applica-
tion for a permit. All that appeared here was a custom or prac-
tice, with the public officials enjoying a limitless discretion.
There was here no evidence that could serve as a valid basis
for the refusal of a permit, in view of the fact that the city
allowed other religious groups to use the park. The conclusion
is "inescapable," said the Court, "that the use of the park was
denied because of the City Council's dislike for or disagreement
with the Witnesses or their views." Such treatment of Jehovah's
Witnesses, the Court held, was a denial of equal protection of
the laws in the exercise of freedom of speech and religion pro-
tected by the First and Fourteenth Amendments.

In 1953, the Supreme Court decided another case that in-
volved similar discrimination against Jehovah's Witnesses by
the public officials of Pawtucket, Rhode Island.13 Jehovah's
Witnesses conducted a religious meeting in a city park. Of the
four hundred persons who attended, one hundred and fifty \vere
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members of the sect. The meeting was addressed by Fowler, a
visiting member of the sect, over two loud speakers. It was a
quiet, orderly meeting. Fowler spoke for only a few minutes
when he was arrested and charged with violating an ordinance
which provided that no person shall address any political or
religious meeting in any public park. He was convicted. The
Supreme Court unanimously reversed the conviction.

In his opinion for the Court, Justice Douglas pointed out
that the ordinance had been construed by the city officials as
not prohibiting church services in the park; and church services
normally include prayer, singing, and preaching. Public of-
ficials may not classify the speaking by the minister of one
denomination as "preaching" or a "sermon" and that of a
minister of another denomination as an "address," and to
regulate the latter while allowing the former. To permit such
discrimination would be to prefer one religion over another.
Sermons are as much a part of religious services as are prayers,
and no public authority may undertake to "approve, disapprove,
classify, regulate, or in any manner control sermons delivered
at religious meetings."

These cases settle the proposition that no licensing ordinance
or law may, under guise of regulating public places in the in-
terests of public welfare and order, vest discretion in any
official to permit or to prohibit a public lecture, sermon, or
speech. There may be no previous restraint on speech.

D. CENSORSHIP OF MOTION PICTURES

Edison in 1889 invented the kinetoscope, which led to the
modern motion picture. By 1913 the motion picture screen had
won popularity, and in the next five years the foundations of
the motion picture industry were established. At the end of
World War I, when the movies began to exploit the new post-
war morals and manners, and some pictures dared to defy the
old-fashioned canons of decency and morality, a demand for
restrictive legislation got underway.

The evils of the movies were compared with the evils of the saloon,
and the opposition to deviant moral behavior was organized and
eager for another victory [upon the heels of their success in putting
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the prohibition amendment into the Constitution]. Religious, civic,
and women's groups swelled the wave of protest, and the demand
for the reform of the movies became a national movement. . . .
Religious leaders of all denominations raised their voices against
the evils of the contemporary movie. . . . The movies were under
fire from all sides.14

As today, movie advertising often was more sensational than
were the movies themselves, and scandals involving Hollywood
stars aggravated the situation. The result was "wholesale con-
demnation of Hollywood and the motion picture industry by
all kinds of public bodies." 15 The industry successfully fought
against federal legislation, but on the state and municipal level
the reform pressures succeeded. Chicago in 1907 was the first
city, and Pennsylvania in 1911 was the first state, to adopt re-
strictive legislation. The Pennsylvania act, which became the
pattern for other states, created a state board of censors, com-
posed of two men and one woman, appointed by the governor;
no film could be exhibited in the state unless it had been first
submitted to and approved by the censors; and all advertising
matter was subject to the same requirements of submission and
approval. Ohio and Kansas adopted similar laws in 1913.

The constitutionality of these censorship laws was challenged
in a case that came before the Supreme Court in 1915.16 The
Court upheld these laws and said that the exhibition of moving
pictures was "a business pure and simple, originated and con-
ducted for profit," and that movies were not to be regarded as
part of the press of the country or as organs of public opinion.

The decision of the Court was not universally approved. The
movie industry sponsored an amendment to the Constitution
providing for freedom of the screen, but this undertaking made
no progress.17 Professor Chafee attacked the decision of the
Court, saying: "All the objections to a press censorship apply
as well to film censorship, especially in an age when more
persons probably go to the movies than read books. Are not
grown men and women to be trusted to tell bad from good when
it is in plain sight?" 18 Chafee pointed out that although movie
censorship existed in only six states,19 the action of censors in
any one of them could affect the exhibition of the film in all
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other states; and that censorship by local policemen was even
worse, because they were much more susceptible to local pres-
sures. He referred to censors as "big and little despots," and
said that the wonder was "that we get some of the magnificent
films we do." 20 He pointed out that in two states prolabor news-
reels were banned; that in one state a senator's speech opposing
enlargement of the Supreme Court had been cut from the
March of Time until popular outcry had forced a reversal; that
one state objected to showing girls smoking, that another state
would not approve a kiss beyond a fixed duration ("no kiss over
five feet long"); that one state permitted a scene showing a
woman killing a man, but would not allow a scene showing a
man killing a woman. The time had come, said Chafee, for the
Court to recognize the fact that motion pictures are important
to the thought of the nation. Freedom of speech, he said,

covers much more than political ideas. It embraces all discussion
which enriches human life and helps it to be more wisely led. . . .
Motion pictures have already taken their place beside the novel
and the stage drama as one of the great arts. . . . Therefore, if
we are to have unhampered criticism of life from motion pictures,
the state censorship should be completely abolished.21

In 1952 the Supreme Court responded to these and similar
criticisms and decided that it would no longer adhere to its
1915 decision. In the Miracle case the Court held that the basic
constitutional principles of freedom of speech and the press
applied to motion pictures.22

The Miracle had been banned by the New York state censors
on the ground that it was "sacrilegious." The statute under
which the censors acted provided that they shall not approve a
film that is "obscene, indecent, immoral, inhuman, sacrilegious,
or is of such a character that its exhibition would tend to cor-
rupt morals or incite to crime." The Supreme Court held that
the banning of a film on the basis of a censor's conclusion that
it is "sacrilegious" is a violation of the First and Fourteenth
Amendments. The term "sacrilegious" was not defined by the
statute, nor was it limited narrowly by the New York courts;
thus, the censor was "set adrift," said the Supreme Court, "upon
a boundless sea amid a myriad of conflicting currents of religious
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views, with no charts but those provided by the most vocal and
powerful orthodoxies."

Justice Clark's opinion for the Court, however, left the door
open for a testing of the constitutionality of movie censorship
on grounds other than those involved in the Miracle case. Op-
portunities for such tests came soon. The Ohio censors pro-
hibited showing of a picture entitled M "on account of being
harmful," and New York refused to license La Ronde on the
ground that it was "immoral" and that it "would tend to cor-
rupt morals." In a per curiam opinion, and in reliance on its
decision in the Miracle case, the Supreme Court in 1954 set
aside the bans on these films.23 And in 1955, again without an
opinion, the Supreme Court set aside the ban on The Moon Is
Blue, that had been imposed by the Kansas censors on the
grounds that the film was "obscene, indecent, and immoral and
such as to tend to debase or corrupt public morals." 24

In none of these cases did the Court hold, in broad terms,
that movie censorship is as unconstitutional as is press censor-
ship. The Court has held in these cases that censorship or pre-
vious restraint of a movie on the ground that it is "sacrilegious,"
or "harmful," or "immoral," or "obscene," when these terms
are not carefully defined by statute or narrowly limited by state
court interpertation, is unconstitutional. Yet it can hardly be
doubted that the constitutional base of movie censorship has
been badly shaken, if not removed altogether. The basic prin-
ciples of freedom of speech and the press now protect movies,
and freedom of expression through this medium and the absence
of previous restraint must be the rule, and for a state or a
municipality to justify making an exception to the rule is now
extremely difficult. Movies are, of course, and ought to be, sub-
ject to the ordinary processes of the criminal law after they have
been exhibited, just as books and newspapers are after publi-
cation, and our previous discussion of obscenity laws is relevant
at this point.

E. CENSORSHIP OF NEWS—PREVIOUS RESTRAINT
ON SOURCES OF INFORMATION

As we have seen, in Near v. Minnesota Chief Justice Hughes,
in holding the "Minnesota gag law" unconstitutional as a pre-
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vious restraint on newspapers, said that such restraint may be
justified under exceptional circumstances; and as an instance
of such circumstances he cited prohibition of the publication of
the sailing dates of transports, or the number and location of
troops.25 Unfortunately, government censorship extends far be-
yond the obvious instances cited by Chief Justice Hughes; such
terms as "top secret," "secret," "confidential," and "restricted"
have become familiar to the public, and it is common knowledge
that these terms are not limited to security data but take in
many nonmilitary subjects which government officials wish to
keep from public knowledge. No reasonable person can ques-
tion the need of laws against espionage,26 or of other carefully
considered wartime and security measures.27 But, as an author-
itative study points out, "wartime repressive measures are like
dead hands that do not relax their grasp upon the republic after
the occasion which has created them has passed"; for wartime
repressive measures have been carried over into peacetime (or
the twilight zone of cold war) "for the sake of stifling political,
economic, and social reform." 28 It is no longer shocking to learn
that there is source censorship which keeps information not
only from the public, but which keeps information from other
government officials or from another branch of the government
—thus, Executive departments may keep information from
Congress or its committees, the Department of Justice may keep
information from the federal courts, and a government agency
may keep information from its employees even when it acts
to dismiss them on the basis of the information in its files.

Some of these matters will be gone into later, and the entire
subject of "the people's right to know" is much too complex
to be considered fully here; but we shall attempt a brief state-
ment of the problem.29

That suppression of news at the source has become a grave
problem can scarcely be doubted. Congressman John E. Moss,
chairman of a House subcommittee investigating Government
information practices, asserted at the end of 1955 that there
was "a clear need" for legislation to break down official barriers
on news. The free flow of information to the people and to
Congress is, he said, a matter of "the utmost significance under
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our form of government," yet much information is being with-
held by many barriers to "the free circulation of facts, opinions
and ideas." 30 Testifying before this committee, James S. Pope,
executive editor of the Louisville Courier-Journal, said that the
public's right to freedom of information had been "invaded and
flouted" by Government agencies. "There is," he said, "a state
of mind of arrogance and contempt for the public on the part
of some officials of the Government. The fact that we have to
fight for freedom of information is a disgrace." James Reston,
Washington correspondent of the New York Times, spoke of
the Government's "growing tendency to manage the news." He
condemned efforts of the Bureau of the Budget to conceal facts
concerning purely domestic matters.31

In connection with observance of National Newspapers Week
in October 1955, a significant statement was made by J. R.
Wiggins, executive editor of the Washington Post and Times
Herald, and chairman of the freedom of information committee
of the American Society of Newspaper Editors.32 In this state-
ment Mr. Wiggins emphasized the intimate relation that exists
between the right of citizens to know and their right to govern
themselves, for political acts are the result of information;
therefore,

the acts and judgments of those who are fully informed are their
own acts. The acts and judgments of those who are only partly
informed are, in reality, the acts and judgments of those who partly
inform them. . . . People who have the power to make decisions
[the electorate and Congress] must be given information that will
enable them to make the right political decisions. This information
must be in the hands of the whole people; not just available to a
select few or to a privileged elite whose word must be blindly
accepted.

As instances of "how fear of external danger is expanding
the area of secrecy," Mr. Wiggins cited, among other events,
the following:

1. In June 1955 Defense Department officials said that news-
paper editors on their own should withhold publication of
information that is not secret at all but which, in their judg-
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ment, might prove helpful to an enemy. "If editors took this
request seriously," commented Mr. Wiggins,

their readers would be deprived of a great deal of routine informa-
tion which citizens need to have to conduct their business, pursue
their normal lives, and discharge their public duties. All informa-
tion about the life of a country is of some possible use to an enemy;
it is of overwhelming use to the citizens themselves and the minor
risk of informing an enemy must be taken, if life is to go on in a
reasonably normal way.

2. In September 1955 the Government recommended rules
to be observed by private firms having defense contracts. These
firms (like the newspaper editors) were urged to withhold many
unclassified facts, so that "publication of that segment of in-
formation of possible value to a potential enemy can be pre-
vented."

3. The Commerce Department set up an Office of Strategic.
Information, which has made an effort to keep publishers from
disclosing technical information which might be useful to an
enemy even though not secret enough to be classified.

4. In June 1955 General Matthew B. Ridgway wrote a letter
to the Secretary of Defense in which he expressed grave doubts
concerning our national military policy. The Defense Depart-
ment classified the document "confidential," and the contents
became public when the document was published in violation
of the restriction. The letter, said Mr. Wiggins, was "indis-
pensable to Americans really trying to understand current mili-
tary issues."

These and other events illustrate, said Mr. Wiggins, "the de-
velopment of a climate of secrecy." They followed from the
fears of conscientious and responsible public officials; however,
"one man's fears are not the proper measure of another man's
rights."

In November 1955 the American Civil Liberties Union made
public a report by Allen Raymond on secrecy in government.33

Mr. Raymond pointed out that since 1949 newspaper editors
have been actively promoting "freedom of information"; but
"the tide still runs against the editors. Censorship increases."
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Three inquiries by committees of Congress have failed to pro-
duce notable improvements; on the contrary, the situation has
become aggravated. The examples cited by Mr. Raymond were
not confined

to areas of secrecy in which the military security of the nation as
against some foreign foe would be a consideration in the formula-
tion of Executive policy. They extend through regions of silence
in which the security of the citizen as against official corruption,
or against danger to life, liberty and property in communities and
homes through[out] the United States is an issue at stake. It is in
these domestic regions as well as in foreign affairs that the Federal
government's secrecy is seen by the newsmen as a menace to every-
one.

As an instance of information withheld from the public, well
outside the kind of circumstances that Chief Justice Hughes had
in mind when he spoke of the Government keeping secret the
sailing dates of transports or the number and location of troops,
Mr. Raymond cited the following incident. In 1951 reporters
discovered that investigators for the Bureau of Internal Revenue
had found that liquor was being adulterated in 368 saloons in
the Albany, New York, area, and that the Bureau had levied
fines totalling $37465.33 upon the offending saloon keepers,
without bringing them into court, by a process known as "con-
fidential compromise." The editor of an Albany newspaper tried
to learn from the Federal Government the names of the guilty
saloon keepers and the details of the fines, but he had no suc-
cess. Then James S. Pope, in his capacity as chairman of the
freedom of information committee of the American Society of
Newspaper Editors, attempted to get information from the
Government, but without success. Mr. Raymond, commenting
on this incident, asked:

In such an atmosphere of secrecy do all the so-called settlements
find their way into the U.S. Treasury? Or are agents of the Alcohol
Tax Unit of the Internal Revenue Bureau periodically shaking
down saloon keepers all over the United States . . . and permitting
these tavern keepers to go on robbing the public as long as they
settle for a few dollars occasionally [in the Albany incident the
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settlement came to an average of $100 per saloon keeper, hardly
more than a token penalty for adulterating liquor, which means
cheating customers and defrauding the Government of taxes] after
some star chamber trial from which the public is barred? As long
as trials are in secret, is there any guarantee that revenue agent
and saloon keeper are not whacking up the small sum of shake-
downs, as petty graft to protect illicit enterprise?

Summarizing the facts as he found them, Mr. Raymond in
part said:

It is a fair consensus among Washington correspondents that abuses
of the power in Federal agencies to suppress information of value
and interest to the nation were never so rampant as now; . . .
[that] this widespread abuse of Executive power is exercised in the
great majority of instances by many agencies on matters having
nothing whatever to do with national security; . . . that these
abuses have already curtailed the power of the press and of Congress
itself to be of service to the people by finding out what goes on
in government; that they have been accompanied by an arrogation
of powers within the Executive of doubtful constitutionality, so
far inadequately challenged; that they have advanced to the point
where the civil liberties of the people themselves are threatened;
and that some prudent remedial action by Congress is necessary.

The press in the United States is unlicensed. To this extent
it is free from previous restraint and conforms to the ideal pro-
jected by John Milton in his Areopagitica. But, as we have seen,
other forms of previous restraint have been devised to keep
secret facts which ought to be publicly known. The efforts of
the American Society of Newspaper Editors, the American News-
paper Publishers' Association, and the American Civil Liberties
Union to establish firmly, in law and in public devotion, the
people's right to know, or freedom of information, will even-
tually bear fruit.

In his study of the legal aspects of this subject, prepared for
the American Society of Newspaper Editors, Harold L. Cross
rightly states that the language of the First Amendment is
broad enough to embrace the right of access to information of
government action, "without which the freedom to print could
be fettered into futility." The First Amendment provides for
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freedom to acquire the news as well as to publish and to dis-
tribute the news. "The public business," says Mr. Cross,

is the public's business. The people have the right to know. Freedom
of information about public records and proceedings is their just
heritage. Citizens must have the legal right to investigate and
examine the conduct of their affairs. They must have a simple,
speedy means of enforcement. These rights must be raised to the
highest sanction. The time is ripe. The First Amendment points
the way. The function of the press is to carry the torch.34

And the function of the people, one might well add, is to sup-
port the press in its claims of freedom of information, for in
this matter the press can act only on behalf of its constituents
—the citizens, numbering more than 54,000,000, who buy a
newspaper every day.35 For James Madison was largely right
when he argued that freedom of access to information, and its
publication, "is the only effectual guardian of every other
right." 36
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Picketing in Labor Disputes

IN THE opening address at the celebration of the two-
hundredth anniversary of the birth of Chief Justice Marshall,
Justice Frankfurter remarked that in a study of the "evolution
of social policy by way of judicial application of Delphic pro-
visions of the Constitution, recession of judicial doctrine is as
pertinent as its expansion." As an illustration of a movement
of recession of judicial doctrine, Justice Frankfurter called
attention to the fact that while in 1940 the Supreme Court
looked upon picketing as an aspect of the constitutionally pro-
tected freedom of discussion, in 1949 the Court "retreated from
this position and recognized that picketing, as the weapon of
strikes, is not merely a means of communication." l The story of
this recession of judicial doctrine with respect to picketing can
be told briefly.

For our purposes we might well begin our discussion with
Justice Brandeis' opinion in Senn v. Tile Layers Protective
Union, decided in 1937.2 Senn conducted, from his home, a
small tile laying business. He employed one or two tile layers
and one or two helpers, and he himself often worked as a tile
layer or helper. Neither Senn nor any of his employees be-
longed to the union. He competed for contracts with unionized
contractors, who paid higher wages than Senn. Because the in-
dustry consisted of employers with small numbers of employees,
the union agreement provided that the employer will not him-
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self work as a tile layer or as a helper. The union tried to induce
Senn to become a union contractor. He indicated a willingness
provided there would be no prohibition upon himself as a
worker; but the union said that this was impossible, since all
other employers had accepted the restriction. The union then
picketed his shop, declaring on the placards that Senn was "un-
fair" to the union and appealing to the public to "let the Union
tiler layer install your tile work." Senn sought an injunction
against the picketing, but the Wisconsin state courts denied him
this relief on the ground that the state statue prohibited issuance
of an injunction against peaceful picketing.

Senn appealed to the Supreme Court, contending that the
Fourteenth Amendment guarantied him a right to work with
his own hands; that the union sought to destroy this right; that
the state could not allow picketing which sought to coerce him
to refrain from exercising his constitutional right. The union's
defense was that since Senn's exercise of the right to work was
harmful to the interests of union members, the union had the
right to seek to induce him, by legal means, to unionize his shop
and to agree not to exercise the right to work with his own
hands.

The state court had found that the end sought by the union
was legal and that the means used to achieve this end were also
legal. The Supreme Court agreed.

The end sought by the union, said Justice Brandeis, is not
forbidden by the Constitution; for there was no evidence that
the prohibition upon self-employment was arbitrary or capri-
cious, or malicious, or that the union sought to impose it out of
a desire to injure Senn. The end sought was not illegal: "There
was no effort to induce Senn to do an unlawful thing." The
means used also were lawful: "There was no violence, no force
was applied, no molestation or interference, no coercion. There
was only the persuasion incident to publicity."

As to the end sought by the union, said Justice Brandeis, the
laws of the state permit unions to seek to induce employers to
give up their right to self-employment. "Whether it was wise
for the State to permit the unions to do so is a question of its
public policy—not our concern. The Fourteenth Amendment
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does not prohibit it." As to the means used, Justice Brandeis
said: "Exercising its police power, Wisconsin has declared that
in a labor dispute peaceful picketing and truthful publicity are
means legal for unions." The use of these means may have an-
noyed, or even injured, Senn; but such annoyance or hurt is not
an invasion of a constitutional right.

Now, thus far the reasoning of Justice Brandeis has made the
following contributions, which, as we shall see, appear to be of
permanent relevance for the legal analysis of picketing cases: (1)
The Court analyzed the facts and issues from the standpoint of
means and ends. The end sought to be achieved by the picketing
was legal under the laws of Wisconsin. The picketing (the means
used) was conducted in a lawful manner, without force or vio-
lence.3 (2) It was up to the state, through its legislature or courts,
to declare whether or not the end sought by the union was to
be considered lawful or unlawful. This was a question of wis-
dom or policy, a question for the state and not for the Supreme
Court as long as the Fourteenth Amendment "does not prohibit
it."

What of the free speech aspect of picketing? There is nothing
in the Constitution, said Brandeis, "which forbids unions from
competing with nonunion concerns for customers by means of
picketing." Wisconsin, he pointed out, "has declared that in a
labor dispute peaceful picketing and truthful publicity are
means legal for unions." These statements mean that since the
Constitution does not prohibit a union from seeking the end
sought by the tile layers union, Wisconsin did not violate the
Constitution when it declared that a union may use peaceful
(and truthful) picketing to achieve this end. But does the Con-
stitution guaranty picketing by a labor union as an exercise of
free speech? Suppose the Wisconsin legislature or courts had
said that, although the end sought by the tile layers union was
not unlawful, the union could not engage in peaceful and truth-
ful picketing to achieve this end, though it could employ other
means of publicity (such as handbills, newspaper advertising,
appeals on the radio)? Would Justice Brandeis have held that
prohibition of picketing under those circumstances would have
been a denial of a constitutional liberty? "Members of a union
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might," said Justice Brandeis, "without special authorization by
a State, make known the facts of a labor dispute, for freedom
of speech is guaranteed by the Federal Constitution." This prop-
osition does not necessarily imply a constitutional status for
picketing, for the facts of a labor dispute may be made known
in other ways.

Three years later, in Thornhill v. Alabama, the Supreme
Court explored this question and placed picketing under the
protection of the Constitution.4 Together with the Senn case,
Thornhill is basic to an understanding of the problem of picket-
ing.

An Alabama statute had the significant title: "Loitering or
picketing forbidden." The words of the statute as interpreted
by the courts of Alabama gave literal meaning to the title-
picketing in any form and under all circumstances was prohib-
ited. Even if a single individual had walked slowly and peace-
fully on the sidewalk in front of the employer's place of
business, carrying a sign which truthfully stated the fact that
the employer did not engage union men affiliated with the
American Federation of Labor, he would have violated the law
and have been guilty of a misdemeanor. This sweeping, compre-
hensive prohibition upon picketing, said Justice Murphy for the
Supreme Court, violated the constitutional guaranty of freedom
of speech and the press. Workers, he said, have the right "effec-
tively to inform the public of the facts of a labor dispute." A
state may not impair "the effective exercise of the right to dis-
cuss freely industrial relations which are matters of public con-
cern." "In the circumstances of our times," said Justice Murphy,
"the dissemination of information concerning the facts of a labor
dispute must be regarded as within that area of free discussion
that is guaranteed by the Constitution." The opinion, however,
left the door open for a statute narrowly drawn to prohibit or
punish picketing that is a breach of the peace, or a "serious in-
vasion of rights of property or privacy at the scene of a labor
dispute."

As Justice Frankfurter has said, the opinion in the Thornhill
case assimilated picketing to speech that is constitutionally pro-
tected. But it was not long before the Court departed from this
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position and went back to the Brandeis means-ends approach.

In Ritter's Cafe case it appeared that the owner of the cafe, in
Houston, Texas, had made an agreement with a building con-
tractor under which the latter was to construct a building for
Ritter a mile and a half away from the cafe.5 The new building,
as far as the record showed, was wholly unconnected with the
cafe business. The building contractor was free to make his own
arrangements regarding the employment of labor in the con-
struction of the building. He employed nonunion carpenters
and painters. All of Ritter's employees in the cafe belonged to
the union of hotel and restaurant workers. Members of the car-
penters' and painters' unions picketed—not the construction
site—but the cafe; one picket from each union walked back and
forth carrying placards which read, "The Owner of This Cafe
Has Awarded a Contract to Erect a Building to W. A. Plaster
Who Is Unfair to the Carpenters Union 213 and Painters Union
130, Affiliated with the American Federation of Labor" (the
picketing was peaceful and truthful). On the day picketing began
the cafe workers quit, and union drivers refused to deliver sup-
plies, and the cafe business slumped 60 per cent. The Texas
court issued an injunction prohibiting the picketing as a restric-
tion on "the free pursuit" of business contrary to the state anti-
trust laws. The injunction did not forbid picketing the con-
struction site but only the cafe.

The Supreme Court upheld the injunction. In his opinion
for the Court, Justice Frankfurter rejected the claim that there
is "a constitutional command that peaceful picketing must be
wholly immune from regulation" by the state and that the state
is powerless "to confine the use of this industrial weapon within
reasonable bounds." Texas had the right to draw a line to con-
fine the area of industrial warfare; it had the right "to localize"
the conflict by prohibiting picketing of the cafe business, which
was "wholly outside the economic context of the real dispute."
The "real adversary" of the picketing unions was the building
contractor; Texas could reasonably "insulate" from the dispute
the cafe which had "no connection with the dispute." In brief,
a state may confine picketing to "the sphere . . . directly re-
lated to the dispute." A state is not compelled by the Constitu-
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tion to allow a union "to conscript neutrals having no relation
to either the dispute or the industry in which it arose. . . . To
hold otherwise would be to transmute vital constitutional liber-
ties into doctrinaire dogma." In other words, the end sought to
be achieved by the picketing was the "conscription" of Ritter,
who was a "neutral" in the dispute between the building con-
tractor and the picketing unions, and picketing for this end
could be declared by a state to be illegal without violating any
constitutional guaranty.

In another case that .was decided on the same day, Justice
Douglas, in a concurring opinion, while arguing strongly for
the Thornhill doctrine, formulated briefly a position which has
in fact guided the Court in picketing cases since 1942.6 Picketing
by a union, said Justice Douglas,

is more than free speech, since it involves patrol of a particular
locality and since the very presence of a picket line may induce
action of one kind or another, quite irrespective of the nature of
the ideas which are being disseminated. Hence those aspects of
picketing make it the subject of restrictive regulation.

Thus, picketing, in the words of Justice Frankfurter, "is not
merely a means of communication";7 and insofar as it is some-
thing else, it is not protected by the First Amendment. The
Brandeis approach in the Senn case has displaced the Murphy
approach in the Thornhill case: picketing the end of which is
to compel violation of a state's antitrust act may be enjoined; 8

picketing the end of which is to frustrate a state's policy to help
self-employer businessmen remain in business may be en-
joined; 9 picketing the end of which is to compel an employer
to coerce his employees to join a union contrary to their wishes
may be enjoined;10 picketing the end of which is to compel an
employer to violate a state statute which outlaws the union shop
may be enjoined; ll picketing the end of which is to compel an
employer to hire Negro clerks in proportion to the number of
his Negro customers, contrary to a state's public policy, may
be enjoined.12

The proposition formulated by Justice Douglas and the meth-
odological contribution made by Justice Brandeis have both
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been clearly adopted and expressed by Justice Frankfurter for
the Court in Hughes v. Superior Court:13

But while picketing is a mode of communication[,] it is inseparably
something more and different. ... It has been amply recognized
that picketing, not being the equivalent of speech as a matter of
fact, is not its inevitable legal equivalent. Picketing is not beyond
the control of a State if the manner in which picketing is conducted
or the purpose which it seeks to effectuate gives ground for its
disallowance.

Why is picketing different from other media of communica-
tion? Justice Frankfurter has supplied the answer:

Publication in a newspaper, or by distribution of circulars, may
convey the same information or make the same charge as do those
patrolling a picket line. But the very purpose of a picket line is
to exert influences, and it produces consequences, different from
other modes of communication. The loyalties and responses evoked
and enacted by picket lines are unlike those flowing from appeals
by printed word.14

It follows from this view of the nature and effects of picketing
that states have considerable discretion to limit picketing, even
when it is peaceful and truthful, to the achievement of purposes
which the state considers lawful.

Yet the Thornhill doctrine remains: a state may not ban
picketing altogether; "because of its element of communi-
cation," picketing under some circumstances will find sanc-
tion in the Constitution.15 The specific situation will con-
trol the decision. The constitutional boundary line between
picketing as "communication" and picketing as "something
more and different" cannot be established by general phrases.16

But the opinions of the Court make it clear that while a
state may prohibit picketing when its end is the achieve-
ment of an unlawful purpose, other means of communication
must remain open to the labor organization to make known its
side of the dispute—other means of communication from which
are absent "the compulsive features inherent in picketing." 17

At one time it was possible for a federal court to say: "There
is and can be no such thing as peaceful picketing, any more than
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there can be chaste vulgarity, or peaceful mobbing, or lawful
lynching." 18 The courts then saw only "the compulsive features
inherent in picketing." Then for some years it looked as if
peaceful picketing not only was possible but was constitutionally
protected as "the working man's means of communication."
Now peaceful picketing is in a twilight zone: there is and there
is not such a thing as peaceful picketing; it is and it is not a
means of communication; it is and it is not constitutionally pro-
tected. It is likely to remain in this situation of constitutional
uncertainty for a long time.
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Taxes on Knowledge

IN 1955 the British press observed the centenary of the disap-
pearance from the statute books of the British stamp tax on
publications—a "tax on knowledge" which was imposed from
1712 to 1855. Its end marked a milestone in the history of free-
dom of the press.

Following the end of previous restraints on publication, with
the expiration of the Regulation of Printing Act in 1694,1 new
methods of controlling publications were sought. A special effort
was made to reduce the circulation of newspapers by forcing
them to increase the sales price. The press was accused by Queen
Anne and her ministers of being "licentious, schismatical, and
scandalous." In 1712 Parliament enacted the first in a series of
notorious stamp acts. "It is obvious that the bill was designed
to check the publication of those newspapers and pamphlets
which depended for their sale on their cheapness and sensation-
alism." 2 The act imposed a tax on newspapers and pamphlets,
on advertisements, and on paper. In the first year after its enact-
ment, approximately half of the newspapers were forced out of
existence.3 Loopholes were, however, soon discovered in the act,
with the result that the tax fell more heavily on printers who
supported the government and felt themselves compelled not
to evade payment of the tax. A census of the political affiliations
of London newspapers conducted for the government in 1723
disclosed that 34 were favorable to King George and 34 were
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opposed to the existing administration. Walpole felt that the
situation was intolerable, and so in 1724 another stamp act was
passed. While the first act was aimed primarily at pamphlets
and secondarily at newspapers, the second act reversed the em-
phasis. Again there were evasions and stampless publications
appeared. In 1757 another stamp act was passed with increased
taxes on newspapers and advertisements. In 1765 Parliament
established a stamp tax on American newspapers and pamphlets;
but the violent opposition by the American colonists forced a
repeal of the American stamp tax in 1766.4 Parliament kept on
enacting a whole procession of stamp acts,5 until it abolished
the tax on advertisements in 1853 and the text on newspapers
in 1855.6

These taxes, it has been said, operated as an effective control
over the periodical press. "By making it difficult to operate news-
papers at a profit, the government forced the publishers to ac-
cept subsidies and political bribes." 7 The exorbitant prices led
to the practice of renting out newspapers to readers for a limited
period of time. A single copy would be hired out to twenty or
thirty readers in London, and would then be sent into the
country at a reduced price—a practice which the stamp act of
1789 attempted to stop.8 The stamp tax prohibited the existence
of the cheap newspaper and prevented the general spread of
knowledge.9 When one considers the fact that these taxes were
in existence for nearly one hundred and fifty years it becomes
apparent that it would be impossible to measure the detrimental
effect that they had on the political, social, intellectual, and
spiritual development of the English people.10

Before the adoption of the Constitution, Massachusetts in
1785 and 1786 ventured to impose taxes on newspapers, maga-
zines, and advertisements; but the opposition was so violent that
the tax on newspapers and magazines had to be repealed in 1786
and on advertisements two years later.11

Nothing more was heard of these odious taxes on knowledge
until Louisiana, under the control of Huey Long, enacted a law
which imposed a tax of 2 per cent on the gross receipts derived
from advertisements in Louisiana newspapers having a circula-
tion of over 20,000 copies per week. This figure had been chosen
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to hit the newspapers opposed to Long and exempt the small
papers, which supported him.12 The thirteen newspapers that
were affected by the law sought an injunction to restrain its en-
forcement. The Supreme Court unanimously sustained a per-
manent injunction.18

The Court held that the Louisiana tax was an abridgment
of freedom of the press. Significantly, the Court spoke of "the
natural right of the members of an organized society, united for
their common good, to impart and acquire information about
their common interests." The tax law operated, the Court said,
as a double restraint: (1) it curtailed the amount of income
realized from advertising, and (2) it restricted circulation. In his
opinion for the Court, Justice Sutherland reviewed the English
experience with taxes on knowledge and said that it was the in-
tention of the First Amendment to outlaw such taxes as well as
previous censorship; for "the restricted rules of the English law
in respect of freedom of the press in force [in England] when
the Constitution was adopted were never accepted by the Amer-
ican colonists."

Owners of newspapers are not immune from the ordinary
forms of taxation, but the tax here involved was bad not because
it took money from the publishers' pockets, but because it was
"a deliberate and calculated device in the guise of a tax to limit
the circulation of information to which the public is entitled in
virtue of the constitutional guaranties." To allow the press to
become fettered "is to fetter ourselves."

A few years later the Court was called upon to apply these
principles to ordinances which imposed taxes on the right of
Jehovah's Witnesses to sell their pamphlets and books. The city
of Opelika, Alabama, required book agents or peddlers to pro-
cure a license for an annual fee of $10, and the fee for transient
book peddlers was $5; the license fee in Casa Grande, Arizona,
was $25 per quarter; that in Fort Smith, Arkansas, ranged from
$2.50 per day to $25 per month. In each of these cities Jehovah's
Witnesses were arrested and convicted for selling pamphlets or
books without a license. The Supreme Court in 1942 sustained
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the convictions,14 with Chief Justice Stone and Justices Black,
Douglas, and Murphy dissenting.

In the majority opinion, written by Justice Reed, the position
was taken that what was involved here was "a suitably calculated
occupational license" or the payment of "reasonable fees for the
privilege of canvassing." The Constitution interdicts "prohibi-
tion and unjustifiable abridgement [of religion, speech, or
press], not taxation." Perhaps municipalities should permit "the
poor and weak to draw support from the petty sales of religious
books without contributing anything for the privilege of using
the streets," but this was a question of wisdom and not of con-
stitutional law.

Chief Justice Stone, dissenting, contended that Jehovah's
Witnesses spread their religious doctrines in conformity to the
teachings of St. Matthew by going from town to town, from
house to house, to proclaim them. Funds collected were used
for the support of their religious movement and no one person-
ally derived a profit from the publication and distribution of
the literature. The only activities involved in these cases were
"the dissemination of ideas, educational and religious, and the
collection of funds for the propagation of those ideas," which
are subject to constitutional protection. In significant passages
Chief Justice Stone said:

The First Amendment is not confined to safeguarding freedom of
speech and freedom of religion against discriminatory attempts to
wipe them out. On the contrary, the Constitution, by virtue of the
First and Fourteenth Amendments, has put those freedoms in a
preferred position. Their commands are not restricted to cases
where the protected privilege is sought out for attack. They ex-
tend at least to every form of taxation which, because it is a condi-
tion of the exercise of the privilege, is capable of being used to
control or suppress it. ... The taxes are insupportable either as a
tax on the dissemination of ideas or as a tax on the collection
of funds for religious purposes. ... It seems fairly obvious that
if the present taxes, laid in small communities upon peripatetic
religious propagandists, are to be sustained, a way has been found
for the effective suppression of speech and press and religion despite



206 Fundamental Liberties
constitutional guaranties. The very taxes now before us are better
adapted to that end than were the stamp taxes which so success-
fully curtailed the dissemination of ideas . . . and which were a
moving cause of the American Revolution. ... In its potency as
a prior restraint on publication the flat license tax falls short only
of outright censorship or suppression. The more humble and needy
the cause, the more effective is the suppression.

Justice Murphy, in his dissenting opinion, emphasized that
newspaper space and radio time are expensive; therefore, the
pamphlet has become the convenient vehicle of persons with
limited resources; but such persons must depend on contribu-
tions for their literature; solicitation of contributions should
not weaken the constitutional guaranties, for the freedom guar-
antied by the Constitution "cannot and must not mean freedom
only for those who can distribute their broadsides without
charge." Furthermore, the taxes were a burden on the right of
Jehovah's Witnesses to worship God in their own fashion and
to spread their gospel—not by preaching from a pulpit, but by
distribution of religious literature. He noted an "arresting
parallel" between the troubles of Jehovah's Witnesses and the
struggle of various dissenting groups in colonial times. If "the
accepted" clergymen of a town may stand in their pulpits and
preach without let or hindrance, then the "heavy burden" im-
posed upon this "new set of itinerant zealots, the Witnesses,"
should not be allowed to stand. Rather than err in'evaluating
the First Amendment rights in such a way that they may be
invaded, it is far better that we "err in being overprotective of
these precious rights."

Soon after Jones v. Opelika was decided, Justice Byrnes re-
signed and was succeeded by Justice Rutledge. The Court or-
dered the case re-argued and then vacated its earlier judgment,
again by a five-to-four vote, with, this time, Justices Reed,
Roberts, Jackson, and Frankfurter the dissenters.15 It is of in-
terest to note that the American Newspaper Publishers Associa-
tion filed a brief as amicus curiae on behalf of Jehovah's Wit-
nesses. The reasons for the Supreme Court's dramatic reversal
of position are set forth in the opinion for the majority by
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Justice Douglas in Murdock v. Jeannette,16 which we shall con-
sider briefly.

The city of Jeannette, Pennsylvania, required a canvasser or
solicitor to procure a license for which he was to pay $1.50 for
one day, $7 for one week, $12 for two weeks, or $20 for three
weeks. The Court set aside the convictions of Jehovah's Wit-
nesses for violation of the ordinance. The judgment in Jones v.
Opelika, said Justice Douglas for the Court, "has this day been
vacated. Freed from that controlling precedent, we can restore
to their high, constitutional position the liberties of itinerant
evangelists who disseminate their religious beliefs and the tenets
of their faith through distribution of literature." The mere fact
that these "itinerant preachers" "sold" rather than "donated"
their tracts or books, said the Court, did not "transform evan-
gelism into a commercial enterprise"; for, if it did, "then the
passing of the collection plate in church would make the church
service a commercial project." It should be remembered, said
the Court, that Tom Paine's pamphlets were not distributed
free of charge. An itinerant evangelist does not become a mere
book agent by selling his religious tracts to help defray expenses.
"Freedom of speech, freedom of the press, freedom of religion
are available to all, not merely to those who can pay their own
way." The hand distribution or sale of religious tracts enjoys
"the same claim to protection as the more orthodox and con-
ventional exercises of religion."

The decision, it was made clear by Justice Douglas, was not
intended to throw doubt upon the constitutionality of taxes on
the income or property of clergymen. Such taxes are quite dif-
ferent from a tax on the privilege of delivering a sermon or dis-
tributing a religious publication; for there may be no tax "on
the exercise of a privilege granted by the Bill of Rights."

In dissenting from the decision, Justice Reed argued that the
rites which are protected by the First Amendment "are in es-
sence spiritual—prayer, mass, sermons, sacrament—not sales of
religious goods." Fortunately, the Court rejected this effort to
"freeze" religion into a fixed definition; for what is spiritual or
godly to one sect or person may be secular or satanic to another.
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The case settled the proposition that the First Amendment

prohibits taxes on knowledge that are an invasion of freedom of
religion or of speech and press. This does not mean that religion
or that persons engaged in the book or newspaper business must
be subsidized by exemption from burdens to which all other
citizens are subject.17 What it means is that no license or privi-
lege taxes may be imposed as a condition for the exercise of
First Amendment freedoms.18
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Limited Abridgments

of Speech and Press

IN RECENT years the Supreme Court seems to have evolved
the principle that if the government seeks to meet an evil, and
it attempts to meet that evil in a way which only indirectly,
marginally, or "not unduly" abridges the First Amendment
freedoms, or if the abridgment "touches only a relative handful
of persons" and leaves the rest "completely free from restraint,"
then the action of the government will be considered consti-
tutional.

The clearest instance of this approach is the case of American
Communications Association v. Douds,1 which deserves careful
consideration.

The Labor Management Relations Act of 1947 (Taft-Hart-
ley) 2 provides in section 9(h)3 that a union shall not enjoy the
privileges afforded by the act unless each officer file an affi-
davit with the National Labor Relations Board that he is not a
member of or affiliated with the Communist Party. This is com-
monly known as the non-Communist affidavit provision. The
Supreme Court in the Douds case upheld the constitutionality
of this provision.4

In the important opinion for the Court by Chief Justice
Vinson, it was contended that the constitutional justification
for the Labor Management Relations Act was the power of
Congress to protect interstate commerce by removing obstruc-
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tions to the free flow of commerce caused by strikes and other
forms of industrial unrest. The policy of the act is to strengthen
unions and to encourage collective bargaining, as factors that
will contribute to the achievement of industrial peace. In line
with these basic policies, Congress sought to remove the like-
lihood of political strikes. Congress had found that Communist
officers of unions subordinated legitimate union objectives to
strikes ordered by party leaders in support of policies of the
U.S.S.R.; thus, Congress had facts that showed that before the
Nazis attacked the U.S.S.R. and before the United States de-
clared war, Communist leaders of unions called strikes in
American defense plants, and that this was done solely in
response to party orders. In brief, Communist leaders of unions
were not interested to achieve the objectives of the Labor
Management Relations Act; their concern was to make unions
a device by which commerce would be disrupted and the policy
of Congress would be frustrated "when the dictates of [Com-
munist or Russian] political policy required such action."

Against the action of Congress, the unions contended that the
non-Communist affidavit requirement violated fundamental
rights guarantied by the First Amendment: the right of union
officers to associate with whatever political groups they will, and
the right of union members to choose their officers without
government interference.

Facing these contentions of the unions directly, Chief Justice
Vinson said that it cannot be denied that the practical effect of
the act on noncomplying unions was not restricted to a with-
holding of statutory benefits from them, for a failure to enjoy
the statutory benefits might make it difficult for the unions to
remain effective organizations. As a consequence, the question
before the Court was "whether, consistently with the First
Amendment, Congress, by statute, may exert these pressures
upon labor unions to deny positions of leadership to certain
persons" who are members of or affiliated with the Communist
Party.

Congress certainly has the right to seek to prevent political
strikes; the non-Communist affidavit provision bears "reason-
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able relation" to the apprehended evil. But by enacting this
provision Congress "has undeniably discouraged the lawful
exercise of political freedoms as well [as lessened the threat to
interstate commerce]." The "grave and difficult problem" was
whether Congress could seek to control interstate commerce in
such a way that its action would have the "necessary effect of
discouraging the exercise of political rights protected by the
First Amendment."

This, then, admittedly presented a free speech issue. In such
an instance, the unions contended, it is up to the Government
to prove that joining the Communist Party or that political
strikes constituted a clear and present danger. Not at all, said
Chief Justice Vinson. The clear and present danger test would
apply if Congress had undertaken to prevent the dissemination
of Communist doctrine because it feared that unlawful action
would follow if free speech were practiced. But this is not what
happened here. In this instance the interest of Congress is to
protect the free flow of commerce "from what Congress con-
siders to be substantial evils of conduct that are not the prod-
ucts of speech at all." The non-Communist affidavit provision
is not a congressional attempt to curtail speech out of a fear
of what would follow if free speech were practiced; the provision
"regulates harmful conduct" which is carried on by Commu-
nists. The theory of the act of Congress is not that political
strikes follow from the advocacy of Communist doctrine; such
strikes are the products of the actions of persons who have the
will and power to achieve such strikes "without advocacy or
persuasion that seeks acceptance in the competition of the
market." 5 Said Chief Justice Vinson:

Speech may be fought with speech. Falsehoods and fallacies must
be exposed, not suppressed, unless there is not sufficient time to
avert the evil consequences of noxious doctrine by argument and
education. That is the command of the First Amendment. But
force may and must be met with force. Section 9(h) is designed to
protect the public not against what Communists . . . advocate or
believe, but against what Congress concluded they have done and
are likely to do again.
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Congress here directed its efforts against conduct by Commu-

nists—the calling of political strikes by Communist officers of
labor unions. The First Amendment would have no bearing at
all on this congressional action if this action did not, inci-
dentally, discourage "the lawful exercise of political freedoms."
Here is the critical point at which constitutional doctrine must
be applied—the point at which the constitutional power of
Congress "to protect interstate commerce by removing obstruc-
tions to the free flow of commerce" is crossed by the limits on
Congress found in the First Amendment. The Court resolved
the crisis by holding that when "the effect of a statute or ordi-
nance upon the exercise of First Amendment freedoms is rela-
tively small and the public interest is substantial," the clear and
present danger test has no relevance, and the statute is constitu-
tional. Congress here did not attempt to circumvent the First
Amendment by cloaking censorship of ideas as a regulation of
conduct; Congress did not attempt to protect the public from
"the remote possible effects of noxious ideologies"; Congress,
on the contrary, sought to protect the public from "present
excesses of direct, active conduct." The action of Congress
"results [only] in an indirect, conditional, partial abridgment
of speech." Weighing "the probable effects of the statute upon
the free exercise of the right of speech and assembly against the
congressional determination that political strikes are evils of
conduct which cause substantial harm to interstate commerce
and that Communists . . . pose continuing threats to that
public interest when in positions of union leadership," the non-
Communist affidavit provision is constitutional. This is the
resolution achieved because

we have here no statute which is either frankly aimed at the sup-
pression of dangerous ideas nor one which, although ostensibly
aimed at the regulation of conduct, may actually "be made the
instrument of arbitrary suppression of free expression of views.
. . ." In this legislation, Congress did not restrain the activities
of the Communist Party as a political organization; nor did it
attempt to stifle beliefs. . . . Section 9(h) touches only a relative
handful of persons [members of the Communist Party who are
officers of unions]. . . . And it leaves those few who are affected
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free to maintain their affiliations and beliefs subject only to possible
loss of positions [in unions] which Congress has concluded are
being abused to the injury of the public by members of ... [the
Communist Party].

We would summarize the views of Chief Justice Vinson as
follows: Congress constitutionally may remove obstructions to
the free flow of commerce. Industrial peace contributes to the
free flow of commerce. Politically inspired strikes disrupt com-
merce. Congress has found that Communist officers of unions
will involve their unions in strikes when such strikes will serve
the interests of the U.S.S.R. Congress may attempt to prevent
such strikes by requiring the non-Communist affidavit from
officers of unions as a condition prior to affording unions the
facilities of the National Labor Relations Board and other rights
under the Labor Management Relations Act. The non-Com-
munist affidavit requirement will have the effect of discouraging
the exercise of political freedoms, but this was not what Con-
gress intended to accomplish; this is a side effect—the intent of
the legislation was the prevention of political strikes and not
the discouragement of the exercise of freedoms guarantied by
the First Amendment. Finally, the discouragement in the exer-
cise of fundamental freedoms will be felt by only few persons.

Justice Black alone dissented.6 The Commerce Clause, he
said, cannot restrict the freedoms guarantied by the First
Amendment. "On the contrary," he said, "the First Amend-
ment was added after adoption of the Constitution for the ex-
press purpose of barring Congress from using previously granted
powers to abridge belief or its expression." The Court has al-
lowed compromise in a field "where the First Amendment for-
bids compromise." Justice Black attacked vigorously the ap-
plication of the de minimis doctrine to the Bill of Rights. "The
Court assures us," he said,

that today's encroachment on liberty is just a small one, that this
particular statutory provision "touches only a relative handful of
persons, leaving the great majority of persons of the identified
affiliations and beliefs completely free from restraint." But not
the least of the virtues of the First Amendment is its protection
of each member of the smallest and most unorthodox minority.
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Furthermore, said Justice Black, laws aimed at one minority
generate hatreds which rapidly get out of control. Then, too,
the reasoning of the Court that upholds the bar on Commu-
nists as union officers would apply just as forcibly to laws barring
them from election to public offices, from mere membership
in unions, "and in fact from getting or holding any jobs where-
by they could earn a living." Justice Black also attacked the
opinion of the majority for suggesting that Congress could
single out Communists for special treatment because of the
evidence that as a group they act in obedience to the commands
of a foreign power. This, he said,

was the precise reason given in Sixteenth-Century England for
attainting all Catholics unless they subscribed to test oaths wholly
incompatible with their religion. Yet in the hour of crisis, an over-
whelming majority of the English Catholics thus persecuted rallied
loyally to defend their homeland against Spain and its Catholic
troops. And in our own country Jefferson and his followers were
earnestly accused of subversive allegiance to France. . . . Penalties
should be imposed only for a person's own conduct, not for his
beliefs or for the conduct of others with whom he may associate.
Guilt should not be imputed solely from association or affiliation
with political parties or any other organization, however much we
abhor the ideas which they advocate. . . . Like anyone else, in-
dividual Communists who commit overt acts in violation of valid
laws can and should be punished. But the postulate of the First
Amendment is that our free institutions can be maintained without
proscribing or penalizing political belief, speech, press, assembly,
or party affiliation.

The differences between the views of the majority and of
Justice Black are fundamental and complex. At the center of
the debate between them, it seems to me, is the following differ-
ence in their views: Chief Justice Vinson saw Congress directing
its efforts at conduct—at the prevention of political strikes—
and not at Communists. In order to prevent such strikes, Con-
gress enacted legislation which is directed at Communist officers
of unions—to encourage unions to remove them from office,
and to discourage unions from electing them to office. Justice
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Black saw Congress enacting legislation "coercing union mem-
bers not to elect any Communist as an officer" because of the
"testimony of an ex-Communist that some Communist officers
had called 'political strikes,' " This legislation, he held, is
ostensibly aimed at the prevention of such strikes, but is really
directed at certain persons because of their political beliefs or
affiliation. It is not enough that some Communists in official
positions in unions would use their power to foster industrial
strife; a Communist, like any other person, is to be judged only
on the basis of his own conduct, and not for the conduct of
others: "like anyone else, individual Communists who commit
overt acts in violation of valid laws can and should be pun-
ished." Until he violates a valid law, the individual Communist,
according to Justice Black, should be let alone.

This constitutional debate is of crucial importance in our day.
We shall need to come back to it later. In the context of the
Douds case, however, it seems that the debate would have been
avoided if Congress had merely outlawed political strikes. If
fomenting such a strike had been declared an unfair labor
practice, or even a crime, then the union or officers responsible
for the strike could be punished or restrained. Admittedly, the
definition of "political strikes" would offer great difficulties
to the legislative draftsmen; but our labor legislation has in it
many terms that are difficult to define with precision, with the
result that many of them are the subject of frequent litigation.7

This argument was advanced before the Court— "that a
statute aimed at political strikes should make the calling of
such strikes unlawful but should not attempt to bring about
the removal of union officers, with its attendant effect upon First
Amendment rights." Chief Justice Vinson met this point by
contending that

the legislative judgment that interstate commerce must be protected
from a continuing threat of such strikes is a permissible one in
this case. The fact that the injury to interstate commerce would
be an accomplished fact before any sanctions could be applied,
the possibility that a large number of such strikes might be called
at a time of external or internal crisis, and the practical difficulties
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which would be encountered in detecting illegal activities of this
kind are factors which are persuasive that Congress should not be
powerless to remove the threat, not limited to punishing the act.

But one may question how really "persuasive" are these
factors. When Congress was concerned with strikes that may
"imperil the national health or safety"—national emergency
disputes—it made provision regarding them in the same act
which requires the non-Communist affidavits; 8 and in the Steel
Seizure case,9 decided in 1952, the Court held that, even in case
of a national emergency, the President has no constitutional
power to seize private property; and Congress has conducted
many committee hearings to consider proposals for the handling
of national emergency labor disputes within the framework of
the Constitution. The entire record with respect to this matter
shows a commendable sensitivity on the part of Congress and
the Court to preserve constitutional guaranties. And yet, when
it came to political strikes, even those that may fall far short
of creating national emergencies, the Court was persuaded that
Congress could enact preventive legislation, despite candid
recognition of the fact that this legislation would impair First
Amendment freedoms. In spirit, if not in form, the non-Com-
munist affidavit requirement is censorship or previous restraint
on the exercise of such freedoms.10
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Test Oaths and the Freedom

to Think and Believe

AS WE have seen, in American Communications Association
v. Douds,1 the Supreme Court, by a five-to-one vote, upheld
the constitutionality of the requirement of the Labor Manage-
ment Relations Act that a union shall not enjoy the privileges
afforded by the act unless each officer file an affidavit that he is
not a member of or affiliated with the Communist Party. But
there was much more to the non-Communist affidavit require-
ment, and also to the Douds case. In addition to the membership
and affiliation provision, the act required that the affidavit state
that the union officer "does not believe in, and is not a member
of or supports any organization that believes in or teaches, the
overthrow of the United States Government by force or by
any illegal or unconstitutional methods." This provision goes
much further than the membership requirement, for member-
ship is an objective, tangible, overt act. It does not even relate
to his speech, or to a book or handbill he may have written.
The provision delves into the person's beliefs, which are in his
mind or heart. The six members of the Court who decided the
case had much more difficulty with this part of the affidavit re-
quirement; and its constitutionality was sustained only by a
three-to-three vote.2

In his opinion sustaining the constitutionality of the belief
217
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provision, Chief Justice Vinson said that Congress had evidence
supporting the view that "some union leaders who hold to a
belief in violent overthrow of the Government for reasons other
than loyalty to the Communist Party" regard strikes as means
toward ultimate revolutionary goals.8 Congress, he said, "could
rationally find" that such persons are "likely to resort to such
tactics when, as officers, they formulate union policy." Under
some circumstances, he said, beliefs may justify inferences when
the inferences are drawn by Congress on the basis of its in-
vestigations.

"Beliefs are inviolate," said Chief Justice Vinson. But Con-
gress has not taken action against beliefs; the statute only
"regulates harmful conduct [political strikes] which Congress
has determined is carried on by persons who may be identified
by their political affiliations and beliefs." The statute is not
designed to protect the public against the beliefs of certain
persons, "but against what Congress has concluded they have
done and are likely to do again." Congress is intent on regu-
lating conduct and not on penalizing or suppressing beliefs;
and conduct which affects interstate commerce may constitu-
tionally be regulated by Congress; and Congress, not the Court,
has the final judgment as to the need or desirability to regulate
any particular form of conduct which affects interstate com-
merce. Admittedly, the statute has discouraging effects upon
the exercise of First Amendment freedoms; but the "discourage-
ments" proceed not against persons or beliefs, but only against
the "combination" of the beliefs "with occupancy of a position
of great power over the economy of the country." Congress did
not set out to "stifle beliefs." The affidavit requirement "touches
only a relative handful of persons"; and even these few persons
are left free to maintain their beliefs, "subject only to possible
loss of positions [as officers of unions]."

Chief Justice Vinson interpreted the belief provision as
applying to persons "who believe in violent overthrow of the
Government as it presently exists under the Constitution as an
objective, not merely a prophecy." Congress "might well find"
that persons with this objective "would carry that objective
into their conduct of union affairs by calling political strikes
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designed to weaken and divide the American people, whether
they consider actual overthrow of the Government to be near
or distant."

''Of course we agree," said Vinson, "that one may not be
imprisoned or executed because he holds particular beliefs."
But there is no need to suggest that "thought control" is in-
volved here, for the sole effect of the statute upon one who be-
lieves in the overthrow of the Government "is that he may be
forced to relinquish his position as a union leader." The "loss
of a particular position is not the loss of life or liberty." It is
inaccurate to speak of the oath requirement "as 'punishing' or
'forbidding' the holding of beliefs, any more than it punishes
or forbids membership in the Communist party."

There are circumstances under which the public has a right
to ascertain a certain person's beliefs, for "beliefs are springs
to action." Thus, a statute might provide that no person may
become a member of the Secret Service force assigned to protect
the President unless he swears that he does not believe in
assassination of the President.

But where, then, will the line be drawn? Is the power of
government over beliefs as unlimited as its power over conduct,
and is the door wide open now to force disclosure of beliefs
respecting economic, moral, and political issues? This, said
Vinson, does not follow "while this Court sits." 4

The First Amendment, said Vinson, "requires that one be
permitted to advocate what he will unless there is a clear and
present danger that a substantial evil will result therefrom. It
does not require that he be permitted to be the keeper of the
arsenal."

Justices Frankfurter and Jackson, while willing to uphold the
constitutionality of the membership requirement, dissented
from the decision respecting the belief requirement; Justice
Black dissented from the decision respecting the entire affidavit
provision. We have already discussed the opinion of Justice
Black; now we turn to the important dissenting opinions of
the other two members of the Court.

In the provision relating to beliefs, said Justice Frankfurter,
Congress "has cast its net. too indiscriminately." The provision
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asks "assurances from me regarding matters that open the door
too wide to mere speculation or uncertainty." It would be one
thing i£ the statute required an oath disavowing "active belief,
as a matter of present policy, in the overthrow of the Govern-
ment of the United States by force"; this might be constitu-
tional; but the statute goes beyond this, it asks for a disavowal
of belief in the overthrow of the Government "by force or by any
illegal or unconstitutional methods." Who can with certainty
say that a method is "illegal" or "unconstitutional"? Such ques-
tions are "frequently determined by this Court by the chance
of a single vote." A person is constitutionally protected "to the
largest possible extent in his thoughts and in his beliefs as the
citadel of his person." Government may enter that citadel, "if
at all," only if the entry "is strictly confined so that the belief
that a man is asked to reveal is so defined as to leave no fair
room for doubt that he is not asked to disclose what he has a
right to withhold."

But what has a man a right to withhold? In his dissenting
opinion, Justice Jackson answered this question in terms as
sweeping as those used by Justice Black. "I think we must let
his mind alone," said Jackson.

Congress, he said, has no power to proscribe any opinion or
belief which has not manifested itself in an overt act. Mem-
bership in or affiliation with the Communist Party is an overt
act. But the belief requirement asks for revelation and denial
of "mere beliefs or opinions, even though they may never have
matured into any act whatever or even been given utterance."

If one is accused of perjury by falsely swearing that he was
not a member of the Communist Party, then the Government
would need to prove "visible and knowable overt acts or courses
of conduct" sufficient to establish his membership. But if one
is accused of perjury by falsely swearing as to his beliefs, then
the trial would need to concern itself with his mental states
for the purpose of establishing, not some overt act, like member-
ship, but a mental state—his beliefs. "Attempts of the courts to
fathom modern political meditations of an accused would be as
futile and mischievous as the efforts in the famous heresy trials of
old to fathom religious beliefs." Even when it comes to treason,
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the Constitution provides that no person shall be convicted
"unless on the testimony of two witnesses to the same overt
act." 5 Said Justice Jackson:

Only in the darkest periods of human history has any Western
government concerned itself with mere belief, however eccentric
or mischievous, when it has not matured into overt action; and
if that practice survives anywhere, it is in the Communist countries
whose philosophies we loathe. . . . Efforts to weed erroneous be-
liefs from the minds of men have always been supported by the
argument which the Court invokes today, that beliefs are springs
to action, that evil thoughts tend to become forbidden deeds. Prob-
ably so. But if power to forbid acts includes power to forbid con-
templating them, then the power of government over beliefs is as
unlimited as its power over conduct and the way is open to force
disclosure of attitudes on all manner of social, economic, moral
and political issues.

These suggestions may be discounted as fanciful and farfetched.
But we must not forget that in our country are evangelists and
zealots of many different political, economic and religious persua-
sions whose fanatical conviction is that all thought is divinely
classified into two kinds—that which is their own and that which
is false and dangerous. Communists are not the only faction which
would put us all in mental strait jackets. Indeed all ideological
struggles, religious or political, are primarily battles for dominance
over the minds of people. It is not to be supposed that the age-
old readiness to try to convert minds by pressure or suppression,
instead of reason and persuasion, is extinct. Our protection against
all kinds of fanatics and extremists, none of whom can be trusted
with unlimited power over others, lies not in their forbearance,
but in the limitations of our Constitution.

Is there a right to think revolutionary thoughts? Of course
there is, said Jackson; for "we cannot ignore the fact that our
own Government originated in revolution and is legitimate
only if overthrow by force may sometimes be justified. That cir-
cumstances sometimes justify it is not Communist doctrine but
an old American belief." As evidence of this "old American
belief" Jackson quoted from the Declaration of Independence,
the Pennsylvania Declaration of Rights, the diary of John
Adams, the correspondence of Thomas Jefferson, speeches by
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Henry Clay and Abraham Lincoln, the Maryland Declaration
of Rights, and the writings of Thoreau and of President Grant.
Although personally convinced that revolution does not serve
the cause of liberty as well as does nonviolence, Jackson pointed
out that revolutionary sentiments have a "strong appeal to the
impetuous and are deeply imbedded in American tradition,"
and have been expressed by Americans of undoubted patriotism.
Congress may, of course, make it a crime to take one overt step
to use or to incite violence against the Government, yet, said
Jackson,

I do not see how in the light of our history a mere belief that
one has a natural right under some circumstances to do so can
subject an American citizen to prejudice any more than possession
of any other erroneous belief. ... I think neither [state nor Fed-
eral Government] has any power, on any pretext, directly or indi-
rectly to attempt foreclosure of any line of thought. Our forefathers
found the evils of free thinking more to be endured than the evils
of inquest or suppression. . . . This is not only because individual
thinking presents no danger to society, but because thoughtful,
bold and independent minds are essential to wise and considered
self-government. ... A free man must be a reasoning man, and
he must dare to doubt what a legislative or electoral majority may
most passionately assert. . . . Our Constitution relies on our elec-
torate's complete ideological freedom to nourish independent and
responsible intelligence and preserve our democracy from that sub-
missiveness, timidity, and herd-mindedness of the masses which
would foster a tyranny of mediocrity. The priceless heritage of our
society is the unrestricted constitutional right of each member to
think as he will. Thought control is a copyright of totalitarianism,
and we have no claim to it. It is not the function of our Govern-
ment to keep the citizen from falling into error; it is the function
of the citizen to keep the Government from falling into error.

In a Communist state, said Justice Jackson, the government
exacts a profession of belief or nonbelief; individuals are per-
mitted to have only the ideas that the ruling group approves.
But our Constitution protects individual nonconformity, and
excludes government from "the realm of opinions and ideas,
beliefs and doubts, heresy and orthodoxy, political, religious or
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scientific." Under our system, said Justice Jackson, "it is time
enough for the law to lay hold of the citizen when he acts
illegally, or in some rare circumstances when his thoughts are
given illegal utterance. I think we must let his mind alone."

This dissenting opinion by Justice Jackson is especially force
ful because it was written by a member of the Court who did
not generally identify himself with the civil liberties absolutists
—Justices Murphy, Rutledge, Black, and Douglas.6 Here he
spoke as an absolutist: the Government has not power, "on
any pretext, directly or indirectly," to ask a person to disclose
what is in his mind; as to thoughts and beliefs, the Government
has no power of inquest or of suppression.

The opinion of Chief Justice Vinson does not meet the
powerful argument of this dissenting opinion. "Beliefs are in-
violate," said Vinson; yet his opinion attempted to justify an
oath requirement in which a person was asked to disavow cer-
tain beliefs. The decision of the Court stands for the proposi-
tion that Congress may probe a man's mind to discover his
thoughts and beliefs. True, Vinson tried hard to hedge the de-
cision. Lines will be drawn; the door may be opened to force
disclosure of what is in a person's mind, but the door will not
be altogether removed— "while this Court sits." But this means
that a citizen's protection against governmental efforts at
thought control is to be found in the Court rather than where
it was put originally—in the Constitution. Justice Douglas has
stressed that the First Amendment provides that "Congress shall
make no law . . . abridging the freedom of speech." "The
Constitution," he has said, "provides no exception." 7 Justice
Jackson would not say this, but he did say in the Douds case
that the First Amendment provides that Congress shall make
no law abridging the freedom of thought or belief, and that the
Constitution provides no exception to this prohibition. With
respect to the inviolability of what is within a man's mind or
heart, Justice Jackson was an absolutist. He here reaffirmed his
position in the Barnette flag salute case.

In his opinion in the Douds case Chief Justice Vinson relied,
to some degree or at least argumentatively, on two cases, only
one of which, however, involved a test oath; namely, Re Sum-
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mers, decided in 1945.8 This case ought to be examined briefly.

Clyde Summers had complied with all prerequisites for ad-
mission to the bar of Illinois except that he had been denied
a certificate of the committee on character and fitness. Summers
was described by a member of the Court as follows:

He is honest, moral and intelligent, has had a college and a law
school education. He has been a law professor and fully measures
up to the high standards of legal knowledge Illinois has set as a
prerequisite to admission to practice law in that State. He has
never been convicted for, or charged with, a violation of law. That
he would serve his clients faithfully and efficiently if admitted to
practice is not denied.8

Yet Summers was denied admission to the Illinois bar because
he was a conscientious objector to war and the use of force.
Because of this belief, the committee on character and fitness
held that Summers could not swear in good faith to support
the Illinois constitution, and therefore could not be admitted
to the bar. Illinois had a constitutional provision that required
service in the state militia in time of war, and Summers was
unwilling to say that he would serve in the militia. But Illinois
had not drafted men into the militia since 1864; and the state
constitution prohibited the draft of conscientious objectors
except in time of war, and also excepted from militia duty per-
sons who were exempted by federal law ( and federal law per-
mitted conscientious objectors to substitute for active military
service nonwar work of national importance). Notwithstanding
these facts, the state maintained that Summers, though he was
willing to take an oath to support the state constitution, ought
not to be permitted to take the oath because his beliefs would
make it impossible for him to observe that oath.

The Supreme Court upheld the state, saying merely that
Illinois had the right to interpret in its own way the oath to
support the state constitution, and that this interpretation did
not violate the First Amendment.

Four Justices dissented—Black, Douglas, Murphy, and Rut-
ledge. In his opinion, Justice Black rightly observed that "the
probability that Illinois would ever require the petitioner to
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serve in a war has little more reality than an imaginary quantity
in mathematics." The exclusion of Summers from the practice
of law in Illinois was based, then, solely on his thoughts or
religious beliefs as to resort to war or force. Illinois in fact in-
sisted on Summers taking an oath, not respecting what he would
do—for he was willing to swear or affirm that he would support
the state constitution—but respecting what he thought or be-
lieved. A state, said Justice Black, cannot penalize Summers'
belief

through the circuitous method of prescribing an oath, and then
barring . . . [him] on the ground that his present belief might
later prompt him to do or refrain from doing something that might
violate that oath. Test oaths, designed to impose civil disabilities
upon men for their beliefs rather than for unlawful conduct, were
an abomination to the founders of this nation. . . . Under our
Constitution men are punished for what they do or fail to do and
not for what they think and believe.

The majority opinion, by Justice Reed, relied on the Schwim-
mcr and Macintosh cases,10 which deserve consideration in con-
nection with the test oath, at least for their notable dissenting
opinions—which eventually became the majority view.

Rosika Schwimmer, when she was fifty years of age, appeared
before a federal district court to obtain her naturalization
papers. The oath of allegiance, which an act of Congress re-
quired her to take, affirmed that the person will "bear true
faith and allegiance to the Constitution." She was willing to
take this oath without reservations. But she was not permitted
to do so because she was a pacifist. In answer to a question, she
said that she would not be willing to take up arms in defense
of this country. She was denied naturalization, and the Supreme
Court sustained the decision against her. Justices Holmes,
Brandeis, and Sanford dissented. It was in his dissenting opinion
in this case that Holmes wrote the following words which have
been frequently quoted:

If there is any principle of the Constitution that more imperatively
calls for attachment than any other it is the principle of free
thought—not free thought for those who agree with us but freedom
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for the thought that we hate. I think that we should adhere to
that principle with regard to admission into, as well as to life
within this country.

In the Macintosh case, a Canadian, who was a Baptist minister
and a professor of divinity at Yale, applied for naturalization.
He was willing to take the oath of allegiance. When asked,
however, "If necessary, are you willing to take up arms in de-
fense of this country?" he answered, "Yes; but I should want
to be free to judge of the necessity." He explained that he was
willing to give this country all the allegiance he ever could give
to any country, but he could not put allegiance to the govern-
ment of any country before allegiance to the will of God. This
position, he said, was the only one he could take consistently
with his moral and Christian principles. The Supreme Court
upheld the denial of naturalization to him.

This time Chief Justice Hughes and Justices Holmes, Bran-
deis, and Stone dissented. In his dissenting opinion Hughes
contended that the statutory oath of allegiance, which Macintosh
was willing to take, simply promised that the person taking it
was willing to support and defend the Constitution and the
laws of the United States against all enemies, foreign and do-
mestic, and to bear true faith and allegiance to the United
States. The oath did not imply a promise to bear arms not-
withstanding religious beliefs, nor a promise to put allegiance
to temporal power above obedience to God. The oath—like
other oaths prescribed by acts of Congress—was not intended
to impose any religious test. "I think," said Hughes, "that the
requirement of the oath of office [which the Constitution re
quires of members of Congress, members of state legislatures,
and all executive and judicial officers of the United States and
of the states] should be read in the light of our regard from
the beginning for freedom of conscience." This, he said, is
equally true of the form of oath, including the naturalization
oath, prescribed by Congress. While government may enforce
laws regardless of scruples or beliefs, in the forum of the con-
science duty to a moral power that is higher than the state re-
mains. The attempt to exact oaths or to subject persons to tests
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that are contrary to their conscience "has been the cause of
many deplorable conflicts"; and it is not to be assumed that it
was the intention of Congress to disregard these conflicts when
it prescribed the naturalization oath. And the requirement of
"attachment to the principles of the Constitution" should
be construed as in accord with, rather than in opposition to,
"the theory and practice of our government in relation to free-
dom of conscience."

These cases were decided in 1929 and 1930, respectively. In
1946, the year following the decision in the Summers case, the
Supreme Court 11 overruled the Schwimmer and Macintosh
decisions. James Louis Girouard, a Canadian, filed his petition
for naturalization. He was willing to take the oath of allegiance;
but in answer to the question if he was willing, when necessary,
to take up arms in defense of this country, he explained that
he was a Seventh Day Adventist and would not take up arms,
but would be willing to serve in the army and render non-
combatant military duty. This time the Court held that the
applicant should be naturalized. Justice Douglas, in his opinion
for the Court, said that the dissenting opinions of Holmes and
Hughes had demonstrated the fallacies in the earlier cases. The
naturalization oath, said Douglas, is in essentials not different
from the oath of office required of public officials: "It is hard
to believe that one need forsake his religious scruples to become
a citizen but not to sit in the high councils of state." Expressly
reversing previous decisions, Justice Douglas said:

The struggle for religious liberty has through the centuries been
an effort to accommodate the demands of the State to the conscience
of the individual. The victory for freedom of thought recorded
in our Bill of Rights recognizes that in the domain of conscience
there is a moral power higher than the State. . . . The test oath
is abhorrent to our tradition. Over the years Congress has meticu-
lously respected that tradition.12

Despite the decision in the Girouard case, the Court in the
Douds case relied on the decision in the Summers case. This
fact adds force to our thought that the decision in the Douds
case, at least with respect to the belief requirement of the non-
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Communist affidavit provision, rests on very weak constitutional
ground—and on the vote of only three Justices of the Supreme
Court.13

Except for the test oath relating to beliefs, in the Labor
Management Relations Act of 1947, it seems to be the fact that
Congress over the years has respected the tradition which has
made such test oaths abhorrent. The opinion may be ventured
that the dissenting opinions in the Douds case give considerable
strength to that tradition.14
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Loyalty Oaths and

Guilt by Association

AS WE have seen in our discussion of the Douds case, the Labor
Management Relations Act provided in effect that a union
officer who was a member of the Communist Party could not
make the affidavit needed as a condition precedent to the union
enjoying the opportunities offered to unions complying with the
non-Communist affidavit requirement.1 Mere membership of the
officer in the Communist Party disqualified the union. This is an
instance of a loyalty oath that is widely used today, especially
by states with respect to teachers and other public employees.
It is not, technically, a test oath, for it does not inquire into
thoughts or beliefs; it is an inquiry into objective facts, overt
acts—membership in the Communist Party or in some other
subversive organization. The loyalty oath of this type involves
the problem of guilt by association—guilt by mere membership.
This problem has many facets—questions that involve the First
Amendment freedoms of assembly and of political activity, and
procedural questions that involve other guaranties of the Con-
stitution. The problems are many and complex. We shall limit
our discussion to the most significant problems touching this
subject, and only insofar as they revolve around the First
Amendment.

American experience with loyalty oaths goes back to the days
229
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of the Revolution.2 In Pennsylvania a loyalty oath law was
enacted, which affected Quakers in particular, since they refused
to take the oath. Some Quakers continued to teach without
taking the oath, and were, as a consequence, thrown into jail.
Massachusetts, on the other hand, exempted Quakers from the
oath and even from the duty to affirm that they would "defend"
the state. During the Civil War, and in the years immediately
following, a number of states enacted laws requiring a loyalty
oath from all public employees, including teachers; and the
Federal Government3 required members of Congress to swear
before admission that they had never borne arms against the
United States, given aid, countenance or counsel to the enemy,
or yielded a voluntary support to any government—the oath
was directed against only overt acts.

Nevada seems to be the first state after the Civil War to
have adopted a loyalty oath for teachers. In 1866, two years after
Nevada was admitted to the Union, it enacted a law which re-
quired teachers to swear that they will support, protect, and
defend the constitutions and governments of the United States
and of the state, and that they will bear true faith, allegiance,
and loyalty to the same; and further, that they will "well and
faithfully perform all the duties of teacher." 4 New York in 1921
adopted laws (the Lusk Laws) directed at teachers—they must be
"loyal and obedient" and they "shall be removed . . . for the
utterance of any treasonable or seditious word"—but they were
so notoriously offensive that two years later the legislature,
prodded by Governor Alfred E. Smith, repealed them. Rhode
Island adopted a loyalty oath law for teachers in 1917, Ohio in
1919, and seven other states adopted similar laws in the 1920's.
By 1940 twenty-one states had such laws. Substantially these
laws (except for the Lusk Laws of the State of New York) fol-
lowed the pattern of the Nevada statute.

In a study of these loyalty oath laws, the American Civil
Liberties Union pointed out that no court test of these laws
could be made, for lawyers felt that the Supreme Court would
uphold the states in requiring an oath of loyalty by any class
of citizens, and teachers would be regarded as reasonably sub-
ject to such an oath. The study reported that "numerous dis-
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missals, refusals of promotion and transfers" followed from
application of the laws.5 At the time this study was made (1940),
the demand for conformity by teachers made it hazardous in
most communities for teachers to discuss in the classroom, and
often outside, subjects that were the chief topics of conversa-
tion: "Communism, Soviet Russia, Socialism, pacifism, trade
unions, public ownership of industry, free trade, government
regulation of industry, dishonest banking, civil liberties for
radicals, racial equality, birth control, and sex hygiene." 6

Teachers and professors strongly objected to these laws,
Why? The reasons were effectively formulated in the statement
on teachers' oath laws prepared for the American Association of
University Professors in 1936 by a committee comprising A. J.
Carlson, Arthur O. Lovejoy, and Zechariah Chafee, Jr.7 The
principal objects of these laws, the statement pointed out, are
three:

i. "Supporting the Constitution." To single out teachers for
an oath to support the Constitution was "an offensive aspersion
upon their citizenship." Such oaths were not demanded of
clergymen, journalists, or members of other professions. Are
teachers peculiarly prone to violate the law? The false assump-
tion that teachers are prone to violate the Constitution and the
laws makes teachers regard the oath laws as offensive. Unless
or until the oath requirement is made general, teachers will
continue to object to laws that make teaching into a suspect
profession.

Furthermore, proponents of teachers' oath laws favored such
laws because they construed an oath to "support" the Con-
stitution as a pledge to refrain from advocating changes in the
Constitution or the laws generally. They wanted to prevent
"subversion," and by this they meant a proposal to make any
change to which the oath law sponsors were strongly opposed.

While the oath laws probably created no actionable offense
once the oath was taken, their legal futility did not render them
harmless, for they gave to school and university authorities a
quasi-legal basis for the dismissal of a teacher whose political
views or activities they regarded as inconsistent with "support"
of the Constitution. The fate of teachers thus was placed in the
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hands of legally irresponsible persons who had the means to
compel teachers to surrender fundamental freedoms.

2. "Propaganda." While political proselytizing has no place
in the school, the oath laws had the effect of narrowing the
subject matter of study and devitalizing the work of teachers
of government and other social sciences. Pupils in high schools
should become acquainted with facts concerning important
contemporary issues and controversies, and should be encour-
aged to think about such matters; and teachers should have
opportunities to demonstrate by example the scientific mind in
the analysis of problems, the principle of the open mind where
evidence is lacking or debatable, and the principle of the
tolerant mind where opinions differ. But the oath laws dis-
couraged even the mere exposition of any opinions, or move-
ments, or governmental or economic systems of which some
citizens disapproved.

3. "Teaching American principles." Supporters of the oath
laws often contended that propaganda in favor of certain Amer-
ican traditions and institutions should be made compulsory.
While it is desirable to pass on from generation to generation
certain common loyalties and traditions, this principle was
subject to abuse when rival groups claimed to have a monopoly
of "American" traditions and principles and desired to win
control of the schools as instruments of their own faction. They
were not interested in inculcating respect for the fundamental
freedoms of speech and press, equality in rights before the law,
the exclusion of religious beliefs and practices from the province
of government, equality of opportunity, and tolerance as a
quality of spirit and temper. On the contrary, persons who
sponsored teachers' oath laws had no conspicuous respect for
civil liberties, they were not tolerant of dissent, they showed
no confidence in the value of free discussion. The movement
for such laws was, in the main,

a manifestation of an essentially un-American temper on the part
of a fraction of our citizenship. It is a phase of a tendency which,
in some other countries, has finally resulted in an abandonment
of the democratic method, the establishment of governments based
upon terrorism, and the general suppression of freedom of inquiry,
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of speech, of the press, and of the suffrage. And it is above all for
this reason that American teachers are opposed to such laws.8

The period that generated the teachers' loyalty oaths ex-
pressed a "cult of loyalty" which found expression in "hollow
rituals of affirmation," in patriotic societies that were "censors
of other people's public virtue."

The country was not content to look for the overt forms of disloyalty
in treasonable conduct; it sought subtler traces in ideas and ideolo-
gies. This was a dangerous course, rendered more so by our disparate
traditions. What creed could define Americanism? What social or
political stance was manifestly loyal or disloyal? The tendency
was for loyalty to become that belief which the inquirer took for
granted, disloyalty that belief which raised doubts in some be-
holder.9

As we have seen, by the end of 1940 there were twenty-one
states that had teachers' loyalty oath laws. In the next decade,
six additional states passed such laws.10 By 1953 the total num-
ber of states with laws requiring special teachers' loyalty oaths
was thirty-two.11 And now something relatively new appeared
in such laws: some states specifically forbade membership by
teachers in subversive organizations. In a few cases the Com-
munist Party was specified by name; e.g., the Georgia law
enacted in 1949 required an oath stating "that I am not a mem-
ber of the Communist Party and that I have no sympathy for
the doctrines of Communism and will not lend my aid, my
support, my advice, my counsel nor my influence to the Com-
munist Party or to the teachings of Communism." The words
"Communist" or "Communist Party" also appeared in the
Arkansas, Maryland, Oklahoma, and Texas statutes.

A brief summary of developments in the State of New York
will be instructive, especially in view of the fact that this state's
teachers' loyalty oath has been passed upon by the United States
Supreme Court.12

In 1934, eleven years after the repeal of the Lusk Laws, the
New York legislature adopted a law that required teachers in
all public schools and in tax-exempt private schools to take
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the following oath: "I do solemnly swear (or affirm) that I will
support the Constitution of the United States and the Constitu-
tion of the State of New York, and that I will faithfully dis-
charge, to the best of my ability, the duties of the position to
which I am now assigned." This statute is still in force. In 1939
the legislature adopted the Devaney Law, which barred from
public employment and from teaching in tax-supported educa-
tional institutions any person who advocated, advised, or taught
the doctrine that government should be overthrown by force
or any unlawful means.

At the same time there were exaggerated charges of "im-
moral," "ungodly," and "un-American" activities in the public
schools and the municipal colleges of New York City. In 1940
the New York State Senate adopted a resolution protesting
the appointment of Bertrand Russell to teach mathematics and
philosophy at the College of the City of New York. The appoint-
ment was voided by Judge McGeehan of the New York Su-
preme Court, in an opinion which spoke of the "norms and
criteria" which are "the laws of Nature and of Nature's God,"
and of the appointment of Bertrand Russell as the establishment
of a "chair of indecency" at the college. He spoke of "the filth"
contained in Russell's books; he said that Russell was not a
person of "good moral character," that the appointment was
"an insult" to the people of the city; the fact that Russell was
an "extraordinary" person made him, said the judge, "the more
dangerous." 13

The New York legislature, responding to the wild claims and
exaggerated charges made by some of its members and by others,
authorized a committee of investigation that became known as
the Rapp-Coudert committee, which functioned in 1940 and
1941. The committee concentrated on the Teachers Union,
sought to get the union to disclose its membership lists, and
conducted public and private hearings in its investigation of
subversive activities in the New York City public schools.
Since the membership list, which the courts compelled the
union to disclose to the committee, did not show who was and
who was not a Communist, the committee's efforts to obtain
the list led to the suspicion that the committee was antiunion.
The committee set the pattern for congressional committees
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by engaging a research staff that got together a good deal of
documentary and other materials relating to the operations
of the Communist Party. The committee compiled a list of
teachers and other school employees who were allegedly Com-
munists. Many of these persons were subpoenaed to testify at
executive and public hearings. Witnesses who testified at the
public hearings named over fifty college associates as Commu-
nists, each of whom appeared before the committee and was
given only a few minutes to meet the charges. There is strong
support for the view that the committee members

were not looking upon these hearings as sources of further in-
formation. Quite apparently they had already made up their minds
concerning the guilt of those appearing before them. Additional
support of this view was supplied by the almost invariable failure
of the committee to cross-examine the responding witnesses as they
presented their evidence. ... It seems highly likely that along
with a number of persons correctly identified as Communists were
a number of others who should never have been named. The com-
mittee did not exercise sufficient care before accepting an un-
supported opinion in view of the seriousness of the accusation and
the possibility that it might do irrevocable harm to an innocent
person.14

The committee defended its procedures by saying that it was not
a judicial tribunal trying people on criminal charges but a
legislative committee seeking information.

On narrowly technical grounds this was correct. When viewed
realistically this was not the case. In the first place, the committee
was not limiting itself to eliciting information. It was at the very
least attempting in effect to pin indictments upon particular in-
dividuals. Moreover, the committee had already gone on record
publicly and especially in its communications to the school au-
thorities to the effect that no Communist should be permitted to
retain his job. . . . The committee had already so definitely made
up its mind that all persons publicly named were guilty as charged
that it in effect prevented them from proving their innocence
during the public hearings.15

In 1941 the Board of Higher Education of the City of New
York adopted the following resolution: "Resolved that it is
the purpose of the Board of Higher Education not to retain as
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members of the collegiate staffs members of any Communist,
Fascist or Nazi group or society, or to retain any individual
who, or members of any group which, advocates, advises,
teaches or practises subversive doctrines or activities." A month
later, responding to sharp criticism of the resolution, the board
added a proviso "that it is the intention of the Board to adhere
to its established policy not to discharge any member of its
staffs (1) merely because of membership in a political organiza-
tion unaccompanied by any of the activities or elements re-
ferred to in the resolution above or (2) merely because of any
differences of opinion on political, economic or social matters."

Every person who was named a Communist and who ap-
peared before the legislative committee denied the charge under
oath. The Board of Higher Education then suspended the per-
son. If he had no tenure, he was dismissed or not re-employed.
If he had tenure, he was tried before a committee of the board.
Every person tried in 1941 or 1942 was dismissed. No case
reached the courts.16

Despite these results, the Rapp-Coudert committee charged
that the school authorities showed a lack of wholehearted sup-
port of the committee's objectives and threatened to ask the
legislature to take strong measures. In 1949 the threat was car-
ried out by the enactment of the Feinberg Law.17 This statute
provides that the Board of Regents shall make up a list of
"organizations which it finds to be subversive" in that they
teach or advocate that government shall be overthrown by
force or violence or any unlawful means. This list may be
amended from time to time. In making up the list, the board
may utilize any list prepared by any agency of the Federal
Government. Membership in any organization on the list "shall
constitute prime facie evidence of disqualification" for appoint-
ment to or retention in any position in the public schools or
the state-supported colleges.18 The board adopted rules and
regulations under the terms of the act, which provide that each
year officials of school districts must report to the board that
each teacher has not violated the law; and school authorities
must make annual reports to the state commissioner of educa-
tion. Following promulgation of the rules, the commissioner of
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education issued a memorandum implementing the rules, in
which he stated:

The writing of articles, the distribution of pamphlets, the en-
dorsement of speeches made or articles written or acts performed
by others, all may constitute subversive activity.

Nor need such activity be confined to the classroom. Treasonable
or subversive acts or statements outside the school are as much a
basis for dismissal as are similar activities in school or in the pres-
ence of school children.

The events we have related show a line of development that
may be briefly summarized as follows: (i) Teachers were re-
quired to take an oath that they will support the Constitution
and that they will faithfully perform their duties. (2) The oath
was changed to include a statement that the teacher did not
belong to any organization that teaches or advocates overthrow
of the government by force or violence or any unlawful means.
(3) The oath was changed to include a denial of membership in
the Communist Party. (4) In addition to the oath law, the
legislature enacted laws—implemented by administrative rules
and regulations—prohibiting employment of teachers who be-
long to the Communist Party or other subversive organizations
the names of which are on a list prepared by a designated official
or agency. (5) There was reliance on legislative investigating
committees to discover and disclose the names of persons who
were charged by witnesses with membership in the Communist
Party. (6) There was use of the legislative hearings as pressure
on the legislature and educational authorities to adopt more
stringent measures against persons alleged to have violated the
oath or loyalty laws. (7) Reporting procedures were adopted
that require frequent or constant review of teachers' conduct
in and outside the school, including their membership in or-
ganizations, their writings and speeches, their affiliations, and
the views of others which they allegedly endorse.

There are procedural aspects of the topic that involve the
Fifth Amendment privilege against self-incrimination and
other procedural guaranties which fall outside the scope of our
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discussion. Limiting ourselves to First Amendment freedoms,
we propose to discuss the impact of the teachers' oath and
loyalty laws on these freedoms. The problem has been con-
cretized in the phrase "guilt by association," which, unfor-
tunately, has emotional overtones.

Now let us face up to the constitutional issue directly, within
the limits of the decisions and opinions of the Supreme Court:
May a teacher be removed from his position merely on the
basis of proof that he is a member of the Communist Party or
of any other organization proscribed as subversive by some
agency acting under legislative authority?

The first Supreme Court case in which there was a discus-
sion of some aspects of this question was the Schneiderman
case, decided in 1943.19 William Schneiderman came to the
United States when he was three years of age. At the age of
sixteen he joined the Young Workers League, a Communist
group, and three years later, in 1924, he joined the Workers
Party of America,20 which was another name for the Communist
Party. In 1927 he became a citizen of the United States. Twelve
years later, in 1939, the Government brought proceedings to
denaturalize Schneiderman. The complaint charged that Schnei-
derman, at the time of his naturalization, and during the
statutory period of five years preceding that event, was not a
person attached to the principles of the Constitution and well
disposed to the good order and happiness of the United States.
When Schneiderman was naturalized the law prohibited the
naturalization of members of organizations that taught disbelief
in organized government.

The Government did not show that Schneiderman had ever
written or spoken to advocate overthrow of the Government;
only his membership in the Communist organizations was
shown. At the trial he did testify, however, that he subscribed
to the principles of those organizations.

The Supreme Court held that Schneiderman could not be
denaturalized.21 Limiting ourselves to the question of guilt by
association, we note that Justice Murphy, in his opinion for
the Court, said: "Under our traditions beliefs are personal and
not a matter of mere association, and . . . men in adhering to
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a political party or other organization notoriously do not sub-
scribe unqualifiedly to all of its platforms or asserted prin-
ciples."

The Government contended that the party literature showed
advocacy of and belief in the overthrow of the Government by
force and violence. Reliance on some pasages in party litera-
ture was held by the Court insufficient insofar as the method
involved indiscriminate imputation of party dogmas to a mem-
ber. Said Justice Murphy:

The difficulties of this method of proof are here increased by the
fact that there is, unfortunately, no absolutely accurate test of
what a political party's principles are. Political writings are often
over exaggerated polemics bearing the imprint of the period and
the place in which written. . . . Every utterance of party leaders
is not taken as party gospel. And we would deny our experience
as men if we did not recognize that official party programs are
unfortunately often opportunistic devices as much honored in the
breach as in the observance.

Since the party's program was subject to two interpretations, the
Court held that it would not be justified in canceling the
certificate of citizenship by imputing to a member a repre-
hensible interpretation "in the absence of overt acts indicating
that such was his interpretation." The fact that the party exer-
cised strict discipline over its members and that Schneiderman
was not a mere "rank and file or accidental member" but "an
intelligent and educated individual" who filled the role of a
party leader, said the Court, was not enough proof to meet
the test of "clear, unequivocal, and convincing evidence" neces-
sary for setting aside a naturalization decree.

In brief, Justice Murphy's opinion for the Court discredited
the guilt by association theory on which the suit was based.
The Government had not satisfied the Court that the Commu-
nist Party stood unequivocally for certain proscribed doctrines,
that Schneiderman was aware of the proscribed character of
the tenets of the organization, and that he had adopted them
as his own: "Beliefs are personal and not a matter of mere
association."
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In his dissenting opinion, Chief Justice Stone said that the

record showed that Schneiderman's devotion to the party was
not transitory but consistent with his genuine and settled con-
victions, and that his desire was to advance the party's prin-
ciples. It was preposterous, he said, to maintain that vigorous
aid given by Schneiderman in disseminating party teachings
was compatible with attachment to the principles of the Con-
stitution. Schneiderman's pledge of adherence to the party's
principles and tactics, and his membership in Communist or-
ganizations, "were neither passive nor indolent." The facts in
the case precluded the possibility that he did not know the
character of the party's teachings and that he did not aid in
their advocacy. Said Chief Justice Stone:

It might as well be said that it is impossible to infer that a man
is attached to the principles of a religious movement from the
fact that he conducts its prayer meetings, or, to take a more sinister
example, that it could not be inferred that a man is a Nazi and
consequently not attached to constitutional principles who, for
more than five years, had diligently circulated the doctrines of
Mein Kampf.

In neither case of course is the inference inevitable. It is possible,
though not probable or normal, for one to be attached to principles
diametrically opposed to those, to the dissemination of which he
has given his life's best effort. But it is a normal and sensible in-
ference which the trier of fact is free to make that his attachment
is to those principles rather than to constitutional principles with
which they are at war. A man can be known by the ideas he spreads
as well as by the company he keeps.22

It should be noted that naturalization and denaturalization
are statutory matters, and that the statute that controlled the
Schneiderman case did not provide that membership in the
Communist Party, standing alone, shall be sufficient to dis-
qualify an alien from naturalization; 23 and that while Chief
Justice Stone said that a man can be known by the company
he keeps, he did not rely on this proposition alone for his belief
that the trial court had sufficient ground to conclude that
Schneiderman was not attached to the principles of the Con-
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stitution at the time of, and for five years prior to, his naturaliza-
tion—he relied on the trial record which showed many Com-
munist activities by Schneiderman.

In a subsequent case,24 involving an attempt to denaturalize
a Nazi, Justice Douglas in his opinion for the Court said that
the trial court had "properly ruled that membership in the
Bund was not in itself sufficient to prove fraud which would
warrant revocation of a decree of naturalization. Otherwise,
guilt would rest on implication, contrary to the rule of the
Schneiderman [case]." Here, said the Court, "we have much
more than that. We have a clear course of conduct, of which
membership in the Bund was a manifestation, designed to pro-
mote the Nazi cause in this country."

In the Douds case, however, as we have seen, the Court held
that Congress could disqualify unions from the opportunities
offered by the Labor Management Relations Act of 1947 if
their officers refused or failed to sign affidavits that they were
not members of the Communist Party.25 Congress intended
that membership in the Communist Party, standing alone, shall
disqualify the union; and the Court upheld the congressional
act. Affiliation of this kind, said Chief Justice Vinson, provides
"rational ground for the legislative judgment" that Communist
Party members would be subject to " 'tempting opportunities'
to commit acts deemed harmful to the national economy." In
this respect the affidavit requirement "is not unlike a host of
other statutes which prohibit specified groups of persons from
holding positions of power and public interest because, in the
legislative judgment, they threaten to abuse the trust that is a
necessary concomitant of the power of office." Congress could
find that Communists, "unlike members of other political
parties, . . . represent a continuing danger of disruptive po-
litical strikes when they hold positions of union leadership."
Joining the Communist Party is an overt act.

Justice Jackson, concurring in only that aspect of the Court's
opinion that sustained the membership part of the affidavit,
made some remarks regarding guilt by association that are
important:
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There has recently entered the dialectic of politics a cliche used
to condemn application of the conspiracy principle to Communists.
"Guilt by association" is an epithet frequently used and little
explained, except that it is generally accompanied by another
slogan, "guilt is personal." Of course it is; but personal guilt may
be incurred by joining a conspiracy. That act of association makes
one responsible for the acts of others committed in pursuance of
the association. It is wholly a question of the sufficiency of evidence
of association to imply conspiracy. There is certainly sufficient
evidence that all members owe allegiance to every detail of the
Communist Party program and have assumed a duty actively to
help execute it, so that Congress could, on familiar conspiracy
principles, charge each member with responsibility for the goals
and means of the Party.20

In his dissenting opinion, Justice Black rejected the concept
that a person can constitutionally be in any way penalized for
political association or affiliation. Penalties, he said, may be
imposed "only for a person's own conduct," not "for the con-
duct of others with whom he may associate."

Guilt should not be imputed solely from association or affiliation
with political parties or any other organization, however much we
abhor the ideas which they advocate. Schneiderman v. United States.
Like anyone else, individual Communists who commit overt acts
in violation of valid laws can and should be punished. But the
postulate of the First Amendment is that our free institutions
can be maintained without proscribing or penalizing political be-
lief, speech, press, assembly, or party affiliation. This is a far bolder
philosophy than despotic rulers can afford to follow. It is the heart
of the system on which our freedom depends.

Of the six members of the Court who participated in the
Douds case, only Justice Black dissented from the Court's de-
cision on the ground that the membership provision in the
affidavit requirement violated a prohibition on guilt by associa-
tion implied in the First Amendment. Even if it were admitted
that the Communist Party advocated violent overthrow of the
Government, it could not be punished for advocating peaceful
changes, or for doing other things which it has a right to do;
so, too, argued Justice Black, a member of the party may be
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punished for a criminal offense committed by him, but not
for any act that is not criminal, nor for any act done by others.
This was in 1950.

Two years later all nine members of the Court considered the
Feinberg Law of the State of New York. In Adler v. Board of
Education 27 the Court upheld the law as constitutional, with
only Justices Black and Douglas dissenting on the merits. We
turn to a consideration of this case.

In his opinion for the Court, Justice Minton referred to the
preamble of the Feinberg Law, which makes elaborate findings
that members of the Communist Party and its affiliated or-
ganizations have been infiltrating into the public schools, not-
withstanding the existence of statutes designed to prevent the
employment in public office of members of organizations that
teach or advocate that government shall be overthrown by
force or violence or other unlawful means; as a result, propa-
ganda can be disseminated among school children. The legisla-
ture also found that members of such organizations use their
positions to advocate and teach subversive doctrines, and that
they are bound to follow and teach a prescribed party line
without regard to truth. This propaganda, the legislature de-
clared, is sufficiently subtle to escape detection in the class-
room, and so it is difficult to measure the menace of infiltration
into the classroom. The legislature declared that the prohibition
upon teachers who are members of the party or affiliated or-
ganizations must be rigorously enforced. To carry out this
policy and these purposes, the legislature enacted the Feinberg
Law, which provides that the Board of Regents shall, after
notice and hearing, make a list of organizations which advocate
that government should be overthrown by force or violence
or other unlawful means. The board is authorized to provide
that membership in any listed organization "shall constitute
prima facie evidence for disqualification" for employment in the
school system.

Justice Minton found that on the freedom of speech and
assembly question the case was similar to the Douds case. A
person has no constitutional right to be a school teacher, any
more than to be an officer of a union that enjoys the oppor-
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tunities afforded by an act of Congress. A union may enjoy
the statutory opportunities on the terms fixed by law, and a per-
son may work for a public agency on the terms fixed by law. If
the members of a union do not choose to take advantage of
the statutory facilities on the terms fixed by Congress, they
may still elect Communists to union offices and thus enjoy
freedom to assemble, speak, think, and believe as they will; if
persons do not choose to work for the state on the terms fixed
by the Feinberg Law and cognate legislation, "they are at liberty
to retain their beliefs and associations and go elsewhere."

It was not disputed at the trial that persons who advocate
overthrow of government by force or violence may be disquali-
fied from teaching in the public schools. The conflict was over
the membership provision. The Court held that the member-
ship provision did not deprive teachers of the right of free
speech and assembly—they may be barred "by unexplained
membership in an organization found by the school authorities,
after notice and hearing, to teach and advocate the overthrow of
the government by force or violence, and known by such per-
sons to have such purpose." For a teacher, said Justice Minton,

works in a sensitive area in a school-room. There he shapes the
attitude of young minds towards the society in which they live.
In this, the state has a vital concern. . . . One's associates, past
and present, as well as one's conduct, may properly be considered
in determining fitness and loyalty. From time immemorial, one's
reputation has been determined in part by the company he keeps.
In the employment of officials and teachers of the school system,
the state may very properly inquire into the company they keep,
and we know of no rule, constitutional or otherwise, that prevents
the state, when determining the fitness and loyalty of such persons,
from considering the organizations and persons with whom they
associate. . . .

If under the procedure set up in the New York law, a person is
found to be unfit and is disqualified from employment in the public
school system because of membership in a listed organization, he
is not thereby denied the right of free speech and assembly. His
freedom of choice between membership in the organization and
employment in the school system might be limited, but not his
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freedom of speech or assembly, except in the remote sense that
limitation is inherent in every choice.28

Under the terms of the statute, it will be noted, the question
is not whether in fact the teacher has exploited his position to
insinuate the party line into his teaching, or that he has at-
tempted to influence his pupils outside of class in party activi-
ties; and with regard to a person who seeks employment in the
school system, such questions cannot even arise. On the con-
trary, the legislature, as we have seen, found that Communist
propaganda is sufficiently subtle to escape detection in the class-
room. If the organization is on the list prepared by the Board of
Regents, and membership with knowledge of the organization's
purpose is established, then prima facie disqualification has been
shown. The teacher or applicant is still entitled to a hearing,
but what he can expect from it except a decision barring him
from employment is difficult to see. Superficially it looks as if
the statute provides due process, but actually the procedures can
have only one end in view; namely, the establishment of the fact
of membership in a proscribed organization with knowledge of
its purpose; and once this fact is proved, then "disqualification"
follows—not presumptively, but conclusively. Whether one
agrees or disagrees with the Court's decision, it seems to me that
one ought to see here a case of guilt by association, in the
literal sense; and Justice Minton's opinion, in the passage we
have quoted in italics, admits as much and attempts to justify
the conclusion.

Three members of the Court—Justices Black, Douglas, and
Frankfurter—disagreed with the majority.

To Justice Douglas, the decision placed public employees in a
category "of second class citizens by denying them freedom of
thought and expression." Everyone has these freedoms, and no
one needs them more than does the teacher. The Feinberg Law
"proceeds on a principle repugnant to our society—guilt by
association."

Once membership in a proscribed organization is shown, said
Justice Douglas, the only question that can be raised is whether
the teacher knew the purpose of the organization. Innocence,
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then, will depend on ignorance or knowledge; but "when the
witch hunt is on, one who must rely on ignorance leans on a
feeble reed."

Furthermore, and even more important, the law will restrict
the intellectual freedom of the teacher in several ways: (1) The
existence of the law is bound to limit academic freedom, for
teachers will fear that an organization, howsoever innocent it
may appear to them, may in time become suspect to others, for
Communists may infiltrate into it, and the organization may be
put on the list, and teachers who were members may find them-
selves automatically condemned. In the light of so grave a dan-
ger, it is better not to join an organization. "In that manner
freedom of expression will be stifled." (2) The law makes a
teacher's opinions and thoughts crucially important for the
maintenance of his employment; for, once membership is
shown, his views become relevant to the question of knowledge
or ignorance. (3) To effectuate the law, periodical reports on the
teachers will need to be made out. The school principals will
need to become detectives, and the students will become in-
formers. As a consequence, the law

inevitably turns the school system into a spying project. . . . Ears
are cocked for tell-tale signs of disloyalty. The prejudices of the
community come into play in searching out the disloyal. This is
not the usual type of supervision which checks a teacher's com-
petency; it is a system which searches for hidden meanings in a
teacher's utterances.

A teacher's past will be "combed for signs of disloyalty"; his
utterances will be watched

for clues to dangerous thoughts. A pall is cast over the classrooms.
There can be no real academic freedom in that environment; . . .
there can be no exercise of the free intellect. ... A deadening
dogma takes the place of free inquiry; . . . discussion often leaves
off where it should begin. . . . This system of spying and surveil-
lance with its accompanying reports and trials cannot go hand in
hand with academic freedom. It produces standardized thought,
not the pursuit of truth. Yet it was the pursuit of truth which the
First Amendment was designed to protect. . . . The Framers knew
the danger of dogmatism; they also knew the strength that comes
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when the mind is free, when ideas may be pursued wherever they
lead.

The test should be "overt acts," said Justice Douglas; but this
phrase does not encompass membership in an organization—
an exercise of the right of free association is no more an "overt
act" than is an exercise of the right of free speech or press. Said
Justice Douglas:

Of course the school systems of the country need not become cells
for Communist activities; and the classrooms need not become
forums for propagandizing the Marxist creed. But the guilt of the
teacher should turn on overt acts. So long as she is a law abiding
citizen, so long as her performance within the public school system
meets professional standards, her private life, her political philos-
ophy, her social creed should not be the cause of reprisals against
her.29

Justice Black's dissent also was based squarely on the guaran-
ties of the First Amendment. The Feinberg Law, he said, was

another of those rapidly multiplying legislative enactments which
make it dangerous—this time for school teachers—to think or say
anything except what a transient majority happen to approve at
the moment. Basically these laws rest on the belief that government
should supervise and limit the flow of ideas into the minds of men.
The tendency of such governmental policy is to mould people into
a common intellectual pattern. Quite a different governmental
policy rests on the belief that government should leave the mind
and spirit of man absolutely free. Such a governmental policy en-
courages varied intellectual outlooks in the belief that the best
views will prevail. This policy of freedom is in my judgment em-
bodied in the First Amendment and made applicable to the states
by the Fourteenth. Because of this policy public officials cannot
be constitutionally vested with powers to select the ideas people
can think about, censor the public views they can express, or choose
the persons or groups people can associate with. Public officials
with such powers are not public servants; they are public masters.30

The New York law, sustained by the Court, effectively penalized
school teachers, said Justice Black, "for their thoughts and their
associates." 31
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Justice Frankfurter's dissenting opinion was devoted almost

entirely to the proposition that the suit was wanting in the nec-
essary basis for review by the Court; but in passing he remarked
that

it may well be of constitutional significance whether the reporting
system contemplates merely the notation as to each teacher that no
evidence of disqualification has turned up, if such be the case, or
whether it demands systematic and continuous surveillance and
investigation of evidence. The difference cannot be meaningless,
it may even be decisive, if our function is to balance the restrictions
on freedom of utterance and of association against the evil to be
suppressed.

Since the laws and regulations require annual reports on each
teacher with a view to discovering evidence of violations, and
annual reports to the legislature on measures taken for their
enforcement, it is difficult to see how it is possible to avoid
"systematic and continuous surveillance and investigation of
evidence." Indeed, the reports submitted by the authorities in
1955 showed that in the municipal colleges of the City of New
York twenty-four members of the faculties, and in the public
schools seventy-nine persons, had been under investigation.32

The laws and regulations, taken together, it would seem, cannot
but weaken the morale of teachers and professors; for many of
them must feel themselves to be under constant observation, and
accountable to superiors from day to day, and must feel the
necessity to avoid saying or doing anything that may tend to
arouse the suspicions or curiosity of an investigator, an in-
former, or an overzealous administrator who must look out for
his own position or future. As John Lord O'Brian has said:
"No one familiar with the administration of a government de-
partment . . . can doubt that the mere existence of any law or
order authorizing secret investigations will encourage suspicion,
distrust, gossip, malevolent tale-bearing, character assassination
and a general undermining of morale." 33

The Court's failure to declare the Feinberg Law and the regu-
lations adopted under it unconstitutional on their face34 is
difficult to understand and even more difficult to justify.
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Shortly after the decision in the Adler case, Justice Frankfur-

ter took advantage of an opportunity to make some very notable
observations concerning the nature of academic freedom in a
case in which the Court unanimously agreed that guilt by associ-
ation must be somewhat circumscribed. That was done in the
case of Wieman v. Updegraff.B5

Oklahoma, by statute enacted in 1951, required its twenty
thousand state employees to subscribe to a loyalty oath which
included, inter alia, a statement (a) that the employee is not
"affiliated directly or indirectly with the Communist Party," or
with any group determined by the Attorney General of the
United States to be a Communist front or a subversive organiza-
tion; (b) that he has not been a member of such party or listed
group at any time within the five years preceding the taking of
the oath; and (c) that as long as his public employment will con-
tinue, he will not join any organization that advocates over-
throw of the Government of the United States or the state by
force or violence or other unlawful means. Some members of
the faculty and staff of a state college refused to take the oath
and challenged the constitutionality of the act.

The Court held that the act could not be upheld as it was
interpreted by the state courts, which held that the law excluded
persons from public employment solely on the basis of organiza-
tional membership, regardless of their knowledge or ignorance
of the character of the organizations to which they had be-
longed. Membership alone, said Justice Clark for the Court, can-
not constitutionally be made a disqualification. For, he said,
"membership may be innocent." A person may join an organiza-
tion unaware of its purposes and activities. Persons have been
known to sever their membership after learning of the character
of an organization. Also, at the time of joining, the organization
may have been innocent, and may later have been captured for
subversive ends; and an organization may have been subversive
and may later have freed itself of its guilty elements. For all
these reasons it is a denial of constitutional right to make mere
membership, as distinguished from knowing membership, a dis-
qualification from public employment. To fail to distinguish
between innocent and knowing membership, said the Court, "is
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to stifle the flow of democratic expression and controversy at
one of its chief sources."

Justice Black, concurring, would have gone further. "Test
oaths," he said, "are notorious tools of tyranny. When used to
shackle the mind they are, or at least should be, unspeakably
odious to a free people." Test oaths are especially dangerous, he
said, when they act retroactively to "impose pains and penalties
for past lawful associations and utterances."

In a notable concurring opinion, Justice Frankfurter pointed
out that a right of association is peculiarly characteristic of the
American people. Joining an organization "is an exercise of the
rights of free speech and free inquiry," which all Americans have
but which teachers especially need to have. An unwarranted in-
hibition "upon the free spirit of teachers" affects not only those
directly involved in litigation over legislation, but it also has
"an unmistakable tendency to chill that free play of the spirit
which all teachers ought especially to cultivate and practice; it
makes for caution and timidity in their associations by potential
teachers."

Democracy rests upon public opinion; but public opinion can
be relied on only if it is disciplined and responsible; and public
opinion can be disciplined and responsible "only if habits of
open-mindedness and of critical inquiry are acquired in the
formative years of our citizens"; and it is the special task of
teachers and professors "to foster those habits of open-minded-
ness and critical inquiry which alone make for responsible
citizens, who, in turn, make possible an enlightened and effec-
tive public opinion." How can teachers accomplish this task?
Teachers, said Justice Frankfurter,

must fulfill their function by precept and practice, by the very
atmosphere which they generate; they must be exemplars of open-
mindedness and free inquiry. They cannot carry out their noble
task if the conditions for the practice of a responsible and critical
mind are denied to them. They must have the freedom of respon-
sible inquiry, by thought and action, into the meaning of social
and economic ideas, into the checkered history of social and eco-
nomic dogma. They must be free to sift evanescent doctrine, quali-
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fied by time and circumstance, from that restless, enduring process
of extending the bounds of understanding and wisdom, to assure
which the freedom of thought, of speech, of inquiry, of worship
are guaranteed by the Constitution.

To function properly, a university must be a center of inde-
pendent thought; it must attract men of the greatest capacity, and
encourage them to exercise their independent judgment, and
afford them the freedom to think and to express themselves.

The spirit of Justice Frankfurter's concurring opinion would
seem logically to put him on the side of Justices Black and
Douglas; but, as we have seen in the Adler case, he was not will-
ing to go so far as to declare the Feinberg Law and the regula-
tions adopted to implement its provisions unconstitutional on
their face.

Nor should the Court's insistence on scienter—that is, that
membership in an organization named by the Attorney General
as in some sense subversive must be with knowledge, at the time
of membership, of the purpose and nature of the organization—
be sufficient to validate the test oath under the broad principle
of academic freedom as expounded by Justice Frankfurter; for
the element of scienter involves a probing into the mind of the
teacher as to what he knew, how much he knew, whom he
knew, what he read, what periodicals he subscribed to or pur-
chased, and possibly even an invasion into the privacy of his
relations with his wife and other members of his family and
their associations with persons suspected of having subversive
opinions. As I see it, the element of scienter, present in the
Adler case, should not have saved the statutory scheme con-
structed by New York State authorities. The majority in that
case held, it will be recalled, that "one's associates, past and
present," "may properly be considered in determining fitness
and loyalty"; that there may be guilt by association, for "from
time immemorial, one's reputation has been determined in part
by the company he keeps"; that in passing on the fitness and
loyalty of teachers, officials may consider "the organizations and
persons with whom they [the teachers] associate."

I do not see how it is possible to achieve both ends simultane-
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ously: preserve the teacher's freedom of association as an inte-
gral part of his right—and duty—of free inquiry, and yet make
his position as a teacher dependent upon his ability to prove
that his membership in an organization proscribed by the At-
torney General was acquired and maintained with innocence of
mind. Academic freedom—as broadly envisioned by Justices
Frankfurter, Black, and Douglas—and guilt by association can-
not both be maintained at the same time. One or the other
must give way.

It should not be assumed, however, that, because the Supreme
Court has found that guilt by association may constitutionally
be used as a test of a teacher's fitness or loyalty, academic free-
dom has come to an end in the United States. The situation is
much more complex than one would think from a mere analysis
of legal concepts. While in recent years there have been many
instances of successful and unsuccessful attempts to restrict
academic freedom, never before have professors and teachers
been as keenly aware of the meaning of academic freedom and
of its important social role, and never before have they so val-
iantly and militantly stood up in its defense.36 In their struggle
they have found more solace and strength in the dissenting and
concurring opinions of Justices Frankfurter, Black, and Douglas
than in the decisions of the Court.

The loyalty oath, implemented by the device of finding guilt
by association, has affected teachers and professors more than
members of other callings—first, because they have frequently
and invidiously been singled out for subjection to the oath by
legislation aimed at them, and second, because, as Justice Frank-
furter has explained, the nature of their vocation, if it is to serve
the needs of a democratic society, calls for the largest measure
of intellectual freedom. But others, too, have felt the impact of
the legislative demand for anti-Communist oaths and affidavits.87

We shall consider this subject briefly.
Except for the Oklahoma oath, which did not require scien-

ter, the Supreme Court has upheld as constitutional every act
requiring an anti-Communist oath or affidavit that has been
challenged before that tribunal.
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In 1951 the Court had before it a Maryland statute, inter-

preted as requiring that every candidate for public office, as a
prerequisite to having his name appear on the ballot, file an
affidavit that he is not knowingly a member of an organization
engaged in an attempt, in one way or another, to overthrow
government by force or violence. In a per curiam opinion the
Court unanimously upheld the act as constitutional.38

A more difficult question came before the Court in the Garner
case.39 An ordinance of the City of Los Angeles required all city
employees to swear that, within five years prior to the effective
date of the law, they had not advocated or taught the overthrow
of the government by force or violence or any other unlawful
means, that they had not been members of or affiliated with any
organization which advocated or taught the overthrow of gov-
ernment, and that they would not, while in the public service,
advocate or teach the overthrow of government or join an organ-
ization that has this purpose. In addition, each employee was
required to file an affidavit stating whether he is a member of
the Communist Party, or if he was a member in the past, stating
the years when he was a member. Some employees took the oath
but refused to make the affidavit, and some refused to do either.

As to the affidavit requirement, seven members of the Court
held this section of the ordinance valid on the ground that the
city was not constitutionally forbidden to require its employees
to disclose their past or present membership in the Communist
Party. Whether the city might discharge an employee whose
affidavit admitted past or present membership was not decided;
but the Court probably would have sustained also the right of
the city to discharge an employee for past or present member-
ship.

"Past conduct," said Justice Clark for the Court, "may well
relate to present fitness; past loyalty may have a reasonable rela-
tionship to present and future trust. Both are commonly
inquired into in determining fitness for both high and low posi-
tions in private industry and are not less relevant in public em-
ployment."

As to the oath requirement, five members of the Court sus-
tained this section of the ordinance against the objection that
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it was a bill of attainder, an ex post facto law, and that it de-
prived persons of freedom of speech and assembly and of the
right to petition for redress of grievances. The essential points
in Justice Clark's opinion which attempted to dispose of these
objections were the following:

1. What was involved here was a law which set up standards
of qualification and eligibility for public employment. No one
who fails to meet the legal standards is "penalized," in any con-
stitutional sense; he merely does not get or continue in a govern-
ment job. Since bills of attainder and ex post facto laws are
legislative enactments that impose "punishment," the ordinance
does not fall into either of these categories.40 A law may pre-
scribe reasonable qualifications for a vocational pursuit, private
or public in character, even though it may have the necessary
effect of disqualifying some persons presently engaged in it.

2. As to the First Amendment guaranties, Justice Clark said
that a government may seek to protect the integrity and compe-
tence of the public service, and to achieve this end it may regu-
late the political activities of its employees. Here the Court
relied on its decision in the important Mitchell case,41 which we
shall consider at a later point in our discussion.

With respect to the decision regarding the affidavit require-
ment, only Justices Black and Douglas dissented; and as to the
oath requirement decision, these two members of the Court,
and Justices Frankfurter and Burton as well, dissented.

Justice Frankfurter dissented on the ground that the lack of
scienter provisions in the oath rendered it a violation of due
process, and that there was nothing in the record to warrant the
Court's assumption that scienter would be a required element in
the administration of the ordinance. Not only does the oath
make an irrational demand, he said, but

it is bound to operate as a real deterrent to people contemplating
even innocent associations. How can anyone be sure that an organi-
zation with which he affiliates will not at some time in the future
be found by a State or National official to advocate overthrow of
government by "unlawful means"? All but the hardiest may well
hesitate to join organizations if they know that by such a proscrip-
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tion they will be permanently disqualified from public employ-
ment. These are considerations that cut deep into the traditions
of our people. Gregariousness and friendliness are among the most
characteristic of American attitudes. Throughout our history they
have been manifested in "joining." . . .

The needs of security do not require such curbs on what may
well be innocuous feelings and associations. Such curbs are indeed
self-defeating. They are not merely unjustifiable restraints on in-
dividuals. They are not merely productive of an atmosphere of
repression uncongenial to the spiritual vitality of a democratic
society. The inhibitions which they engender are hostile to the best
conditions for securing a high-minded and high-spirited public
service.

All this is true, but the argument, as we have shown, can be
pushed one step further; for if scienter is required, so that only
guilty knowledge of the proscribed character of an organization
will disqualify a person from public employment, a person who
joins today an organization which, three years later, may be de-
clared subversive, must begin to build up a record which will
later manifest his innocence; and instead of being an inactive
but sympathetic member, since he is merely a "joiner," he is
compelled to become an active member, so that he may possibly
recognize the first signs of subversion as they may manifest them-
selves in the organization. These are burdens which the average
mortal, preoccupied with the everyday demands of life, will find
it impossible to undertake or sustain. The effect in many in-
stances must be to discourage free association, which the Con-
stitution guaranties, and to produce "an atmosphere of repres-
sion uncongenial to the spiritual vitality of a democratic soci-
ety."

It may be different when the ban is limited to the Communist
Party, at least for the reason that the employee knows the name
and the reputation of the organization that is proscribed, and
the prohibition does not run over to repress the exercise of his
constitutional freedom of association with regard to all other
groups.

The dissenting opinion of Justice Douglas relied heavily on



256 Fundamental Liberties
two cases that involved test oaths that were resorted to in the
days of the Civil War. His views should be considered for the
light they throw upon our contemporary situation.

In 1862 and 1865 Congress adopted legislation that provided
that every person elected or appointed to any federal office, ex-
cept the President, and that every lawyer who wished to practice
in any federal court, shall take an oath that he never voluntarily
bore arms against the United States, that he never gave counsel,
aid, or encouragement to persons engaged in armed hostility
against the United States, and that he never sought or held office
or supported any authority or government in hostility to the
United States.42 The constitutionality of this legislation was
attacked by Augustus Hill Garland, who sought the right to
practice law in the federal courts although he could not take
the legislative oath, for he had been a member of the Confeder-
ate House of Representatives and of the Confederate Senate.43

The Supreme Court, in a notable opinion by Justice Field, de-
clared the legislation unconstitutional.44 Exclusion "from any of
the professions or any of the ordinary avocations of life for
past conduct," said Justice Field, "can be regarded in no other
light than as punishment for such conduct." Enactments of this
kind, said the Court, partake of the nature of bills of attainder
or ex post facto legislation, for they either impose punishment
for acts which were not punishable at the time they were com-
mitted, or they add a new punishment to the one previously
prescribed. While a legislature may prescribe qualifications for
the pursuit of any of the ordinary avocations of life, it may not,
however, exercise this power as a means for the infliction of
punishment.

In the other case to come before the Supreme Court involving
test oaths, it appeared that the new Missouri Constitution of
1865 provided that every state or municipal official, attorney,
and clergyman shall take an oath that he had always been loyal
"on the side of the United States against all enemies thereof,
foreign and domestic," and that he will always protect and de-
fend "the Union of the United States" and will not allow its
government to be destroyed or overthrown.45 Taking office or
performing official or professional functions without having
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taken the oath was declared a criminal offense. A priest of the
Roman Catholic Church refused to take the oath and was con-
victed after he preached and taught in his church.

The Supreme Court held the test oath unconstitutional. Dis-
qualification from office or from the pursuit of a lawful profes-
sion or vocation is, the Court held, a punishment; and the
Missouri law imposed a punishment for an act which was not
punishable under Missouri law at the time it was committed, or
at least imposed an additional punishment to what had previ-
ously been prescribed; the test oath law was, therefore, an ex
post facto law; it was also a bill of attainder. Justice Field, in
his opinion for the Court, made the following notable state-
ment:

The theory upon which our political institutions rest is, that all
men have certain inalienable rights—that among these are life, lib-
erty and the pursuit of happiness; and that in the pursuit of happi-
ness all avocations, all honors, all positions, are alike open to every-
one, and that in the protection of these rights all are equal before
the law. Any deprivation or suspension of any of these rights for
past conduct is punishment, and can be in no otherwise defined.

Counsel for the state contended that "punishment" is a term
restricted to the deprivation of life, liberty, or property. This
contention was expressly denied by the Court: it embraces also
deprivation or suspension of political or civil rights.

Furthermore, said Justice Field, the state laws in question

subvert the presumptions of innocence, and alter the rules of evi-
dence, which heretofore, under the universally recognized principles
of the common law, have been supposed to be fundamental and
unchangeable. They assume that the parties are guilty; they call
upon the parties to establish their innocence; and they declare
that such innocence can be shown only in one way—by an inquisi-
tion, in the form of an expurgatory oath, in the consciences of the
parties.

Punishment can follow only conviction in a court of law; it
cannot follow, said the Court, a mere refusal to take an oath.
Otherwise, said the Court, quoting Alexander Hamilton, it
would mean
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to invert the order of things; and, instead of obliging the State to
prove the guilt [in a court], in order to inflict the penalty, it was
to oblige the citizen to establish his own innocence to avoid the
penalty. It was to excite scruples in the honest and conscientious,
and to hold out a bribe to perjury. ... It substitutes for the es-
tablished and legal mode of investigating crimes and inflicting for-
feitures, one that is unknown to the Constitution, and repugnant
to the genius of our law.

In the Garner case, said Justice Douglas, we find, too, that
"the presumption of guilt can only be removed by the expurga-
tory oath." There was no essential difference between the Los
Angeles law and the laws that came before the Court in the
years immediately after the Civil War. Yet in 1951 the Court
was able to say: "We are unable to conclude that punishment is
imposed by a general regulation which merely provides stand-
ards of qualification and eligibility for employment." Did the
post—Civil War laws do anything other than "merely" provide
"standards of qualification and eligibility for employment"?
While the Court in the Garner case did not expressly overrule
the Garland and Cummings decisions, the effect is the same,
and this effect is, I believe, indeed unfortunate.

If the Garner case may be spoken of as a whirlwind, we may
say that the wind was sown by Justice Holmes in an opinion he
wrote in 1892, when he was a member of the Supreme Judicial
Court of Massachusetts. The mayor of New Bedford had re-
moved a policeman for violating a police regulation that pro-
hibited members of the police force from soliciting funds for
political purposes and from serving on political committees.
The policeman contended that the regulation violated his right
to express his political opinions. In upholding the mayor, Justice
Holmes wrote for the court: "The petitioner may have a consti-
tutional right to talk politics, but he has no constitutional right
to be a policeman. There are few employments for hire in which
the servant does not agree to suspend his constitutional right of
free speech, as well as of idleness. . . . The servant cannot com-
plain, as he takes the employment on the terms which are offered
him." 46
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This reasoning provided at least a part of the rationale of the

decision in the Douds case: A union may have a constitutional
right to choose Communists as its officers, but it does not have
a constitutional right to enjoy the privileges offered to unions
by an act of Congress; the union accepts the privileges on the
terms which are offered it by Congress.

Does this mean that government may offer rights and privi-
leges on any conditions, no matter how offensive they may be?
The Court has said that it would not go so far, but it has failed
to draw a definite line beyond which Congress or the agencies
of government may not go.

The Hatch Political Activities Act makes it unlawful for
employees in the executive branch of the Federal Government
to take any active part in political management or in political
campaigns, out of, as well as in, working hours,47 and a regula-
tion of the Civil Service Commission makes such conduct ground
for removal of civil service employees. In the leading case in-
volving the constitutionality of this act, the Mitchell case, it
appeared that George P. Poole was a roller in the Mint—an
industrial worker who in his job was remote from contact with
the public or from policy making; but off hours he was a ward
executive committeeman of a political party, and on election
day was active as a worker at the polls.48 Could Poole be disci-
plined for these violations of the Hatch Act? The Court held
that Poole's activities subjected him to disciplinary sanctions.

In his opinion for the Court, Justice Reed said that, under the
Bill of Rights, Poole had the right, as a citizen, to act as a party
official or worker to further his own political views; but Congress
had the right to prohibit such activities by government em-
ployees during their working hours or during their free time;
and the Court will not review the judgment of Congress that
such a prohibition was necessary. "Of course," said Justice
Reed, "it is accepted constitutional doctrine that these funda-
mental human rights are not absolutes. . . . Again this Court
must balance the extent of the guarantees of freedom against
a congressional enactment to protect a democratic society
against the supposed evil of political partisanship by classified
employees of government." Apart from the exercise of political
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privileges such as the ballot, Congress may require political
neutrality for classified public servants in the interests of
efficiency.

Poole argued that, since he was protected by the Bill of Rights,
Congress may not provide that no Republican, Jew, or Negro
shall be appointed to federal office, or that no federal employee
shall attend Mass, or that he may not take an active part in
missionary work. "None," commented Justice Reed,

would deny such limitations on congressional power but, because
there are some limitations, it does not follow that a prohibition
against acting as ward leader or worker at the polls is invalid. . . .
For regulation of employees it is not necessary that the act regu-
lated be anything more than an act reasonably deemed by Congress
to interfere with the efficiency of the public service. . . . Congress
may regulate the political conduct of Government employees
"within reasonable limits," even though the regulation trenches to
some extent upon unfettered political action.

Courts will interfere only when the regulation passes "beyond
the general existing conception of governmental power." Where
does this "conception of governmental power" come from? It
develops, said Justice Reed, from "practice, history, and chang-
ing educational, social and economic conditions."

Dissenting, Justice Black pointed out that millions of persons49

were prohibited by law from taking part in campaigns "that
may bring about changes in their lives, their fortunes, and
their happiness." All they could do legally was vote in silence,
"carefully and quietly express a political opinion at their peril,"
and be silent spectators at campaign gatherings; but demo-
cratic government must contemplate, permit, and encourage
"much wider political activity by all the people." Laws which
limit the First Amendment freedoms, he said,

should be narrowly drawn to meet the evil aimed at and to affect
only the minimum number of people imperatively necessary to
prevent a grave and imminent danger to the public. . . . Legisla-
tion which muzzles several million citizens threatens popular gov-
ernment, not only because it injures the individuals muzzled, but
also because of its harmful effect on the body politic in depriving
it of the political participation and interest of such a large segment
of our citizens. . . .
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There is nothing about federal and state employees as a class

which justifies depriving them or society of the benefits of their
participation in public affairs. ... I think the Constitution guar-
antees to them the same right that other groups of good citizens
have to engage in activities which decide who their elected repre-
sentatives shall be. . . .

It is argued that it is in the interest of clean politics to suppress
political activities of federal and state employees. It would hardly
seem to be imperative to muzzle millions of citizens because some of
them, if left their constitutional freedoms, might corrupt the politi-
cal process.

It, said Justice Black, facts would show that some persons in
high government positions might coerce their subordinates
along political lines, then laws can be drawn to punish coercion,
or to prohibit political activities by officials in positions of
power over subordinates, but the Hatch Act is not so limited—
it punishes millions of employees and deprives the nation of
their contribution to public affairs.

Justice Douglas said that constitutionally Congress might
prohibit political activities by administrative employees—
those "who have access to the files, who meet the public, who
arrange appointments, who prepare the basic data on which
policy decisions are made." But there is no reason for putting
industrial workers under the ban.50 Political rights are too basic
and fundamental in our society to be sacrificed or qualified
"for anything short of a clear and present danger to the civil
service system." In the absence of a clear and present danger,
their "political sterilization" and their relegation to second-
class citizenship is a violation of the First Amendment freedoms.

The net result of the cases involving restrictions on the
exercise of basic freedoms by public employees is that the
Government and the states may go as far as they like in im-
posing such restrictions, in conditioning employment upon
the surrender of basic freedoms, as long as the restrictions do
not impress the Court as being "patently arbitrary or dis-
criminatory." This is how the principle was stated for the
Court by Justice Clark: "We need not pause to consider whether
an abstract right of public employment exists. It is sufficient to
say that constitutional protection does extend to the public
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servant whose exclusion pursuant to a statute is patently arbi-
trary or discriminatory." 61

The harmful degrees to which this principle has been car-
ried by the courts may be illustrated by the case of Bailey v.
Richardson,52 which involved the procedures of loyalty review
boards under the federal security program, and the impact of
these procedures on fundamental constitutional freedoms.

Congress in 1939 provided that it shall be unlawful for any
person employed by the Federal Government to have mem-
bership in any political group which advocates the overthrow
of our constitutional form of government in the United States;
and if already employed, such person was to be immediately
removed from his position.53 Starting with 1941, every appro-
priation act has carried the provision that no part of any ap-
propriation is to be used to pay the salary or wages of any
person who advocates, or is a member of any organization that
advocates, the overthrow of the Government of the United
States by force or violence. Also in 1941 the Civil Service Com-
mission issued a regulation which provided that a person may
be disqualified for appointment or for examination if there
exists a reasonable doubt as to his loyalty.54

The next important development came in 1947 with the
issuance of Executive Order 9835 by President Truman, which
provided for formal loyalty procedures and for the dismissal
of an employee from the service of the Federal Government if
"on all the evidence, reasonable grounds exist for the belief
that the person involved is disloyal to the Government of the
United States." 55 In 1951 this order was amended by President
Truman to require dismissal if on the whole record there was
"a reasonable doubt as to the loyalty of the person involved to
the Government of the United States." 56 Under this amend-
ment it was thought that dismissal would be more easily effected.

In 1953 President Eisenhower issued an executive order which
did away with "loyalty" as a test and substituted in its place
"security." 57 This order provided that an employee was to be
dismissed if his employment "may not be clearly consistent
with the interest of the national security." The order was to
cover all "security risks" for whatever ground—any "criminal,
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infamous, dishonest, immoral, or notoriously disgraceful con-
duct, habitual use of intoxicants to excess, drug addiction, or
sexual perversion," as well as commission of "any act of sabo-
tage, espionage, treason, or sedition," or membership in "or
affiliation or sympathetic association with" any group or com-
bination of persons "which is totalitarian, Fascist, Communist,
or subversive." This order was soon amended to provide an
additional "security risk"; namely, "refusal by the individual,
upon the ground of constitutional privilege against self-in-
crimination, to testify before a congressional committee re-
garding charges of his alleged disloyalty or other misconduct." 58

The Bailey case came up under President Truman's executive
order of 1947, but in all its essential aspects the case would
have been the same had it come up under any of the executive
orders subsequently made. In 1949 Dorothy Bailey was dis-
missed from a nonsensitive position as a loyalty risk after a
hearing before the Loyalty Review Board at which no one
testified against her and at which no affidavits against her were
presented for the record. Miss Bailey testified in her own
behalf and presented some seventy supporting affidavits. She
was not given the names of those who had informed against
her.

In sustaining the Government's refusal to reinstate her, the
United States court of appeals held that, except insofar as
legislation may impose limitations, government employees
"hold office at the pleasure of the appointing authority." An
applicant for appointment to government service "has no con-
stitutional right to a hearing or a specification of the reasons
why he is not appointed." Nor is "mere dismissal" from gov-
ernment service "punishment" in a constitutional sense; nor is
"dismissal for suspicion of disloyalty" an exception entitling
the person to confrontation of witnesses or other rights.

The dismissal did not, said the court, impinge on the em-
ployee's First Amendment freedoms, for

the plain hard fact is that so far as the Constitution is concerned
there is no prohibition against the dismissal of Government em-
ployees because of their political beliefs, activities or affiliations. . . .

The situation of the Government employee is not different in this
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respect from that of private employees. A newspaper editor has a
constitutional right to speak and write as he pleases. But the Con-
stitution does not guarantee him a place in the columns of a pub-
lisher with whose political views he does not agree. . . .

The clear and present danger rule does not help us in this matter,
because Government employ[ment] ... is not a right. . . . No
one denies Miss Bailey the right to any political activity or affilia-
tion she may choose. What is denied her is Government employ-
[ment].

It was contended for Miss Bailey that without a judicial
hearing, the Government had no right to label her a loyalty
risk, and thus seriously impair her chances of finding lucrative
employment. The court answered this charge by saying that
"it has long been established that if the Government, in the
exercise of a governmental power, injures an individual, that
individual has no redress." Since she has no constitutional right
to her job, and the executive officers had power to dismiss her,
the fact that she was injured gave her no right to redress. "It
is our clear opinion," said the court, "that the President, absent
congressional restriction, may remove from Government service
any person of whose loyalty he is not completely convinced. He
may do so without assigning any reason and without giving the
employee any explanatory notice."

Dissenting, Judge Edgerton contended that "dismissal for
disloyalty is punishment and requires all the safeguards of a
judicial trial." 59 Dismissal for incompetence or for some other
reason—such as to make room for members of the party that
was successful in the election—or for no reason at all, is not
punishment; but dismissal for wrong conduct or for wrong views
is punishment; for a "person dismissed as disloyal can obtain
no normal employment, public or private." Miss Bailey was,
therefore, entitled to all the safeguards of a judicial trial, in-
cluding trial by jury, clear information of the charges against
her, and confrontation of accusing witnesses.

Miss Bailey's dismissal, said Judge Edgerton, abridged her
freedom of speech and assembly. He said that Justice Holmes's
famous statement that "the petitioner may have a constitu-
tional right to talk politics, but he has no constitutional right
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to be a policeman," was a great oversimplification. In the
granting of a privilege, the Government may not impose condi-
tions which require the surrender of constitutional freedoms;
e.g., Congress may not condition the grant of a second-class
mailing privilege on the requirement that certain economic or
political ideas shall not be disseminated. "Similarly, the premise
that government employment is a privilege does not support
the conclusion that it may be granted on condition that certain
economic or political ideas not be entertained."

Judge Edgerton pointed out that in loyalty hearings em-
ployees have been asked questions such as the following:

Do you read a good many books?
What books do you read?
What magazines do you read?
What newspapers do you buy or subscribe to?
Do you think that Russian Communism is likely to succeed?
How do you explain the fact that you have an album of Paul Robe-

son records in your home?
Do you ever entertain Negroes in your home?
Did you ever write a letter to the Red Cross about the segregation

of the blood?

Government employees, he said, have been put "under eco-
nomic and social pressure to protect their jobs and reputations
by expressing in words and conduct only the most orthodox
opinions on political, economic and social questions." The
loss of employment, reputation, and earning power involves
a very substantial restriction on the free exercise of funda-
mental freedoms. Here, Miss Bailey's freedom of thought as
well as freedom of speech had been invaded—she was dis-
missed, said Judge Edgerton, "for thinking prohibited
thoughts." Furthermore, her dismissal attributed to her guilt
by association, and thus she was denied the freedom of assembly
guaranteed by the First Amendment. She was believed to be a
member or an associate of the Communist Party. "Undoubtedly
many such persons are disloyal in every sense to the government
of the United States." But "beliefs are personal and not a matter
of mere association." To interdict all members of a "named
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political party" is an abridgment of free speech, press, and
assembly. Judge Edgerton concluded his opinion with these
words:

Even if her services were on the whole undesirable, to oust her as
disloyal on rumor and without trial is to pay too much for protec-
tion against such harm as she could do in such a job. The cost is
too great in morale and efficiency of government workers, in appeal
of government employment to independent and inquiring minds,
and in public confidence in democracy. But even if such dismissals
strengthened the government instead of weakening it, they would
still cost too much in constitutional rights. We cannot preserve our
liberties by sacrificing them.

By an equally divided vote the Supreme Court affirmed the
decision of the court of appeals. The judgment of the latter
court, which substantially narrows the constitutional freedoms
of a government worker—freedoms which other citizens may
enjoy—remains the law of the land.

That nongovernment workers have a larger measure of con-
stitutional freedom than have government workers has been
made clear by the decision of United States court of appeals in
Parker v. Lester,60 which the Government decided not to appeal.

During the Korean war, and acting under authority of an
act of Congress and an executive order,61 the Coast Guard
adopted regulations that seamen should not be employed on
American merchant vessels unless they had validated docu-
ments which the Commandant of the Coast Guard was not to
issue "unless the Commandant is satisfied that the character
and habits of life of such person are such as to authorize the
belief that the presence of the individual on board would not
be inimical to the security of the United States." The Coast
Guard was not required to disclose the sources of information,
nor to disclose its data with such specificity that the identity of
informers could be inferred. In brief, the procedures of the
Coast Guard to screen persons who sought private employment
on merchant vessels was substantially the same as that de-
scribed in the Bailey case as applicable to government em-
ployees. But the court in the Parker case decided that the
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security procedures for the screening of private employees fell
short of constitutional standards. The court distinguished pri-
vate from public employment:

The liberty to follow their chosen employment is no doubt a right
more clearly entitled to constitutional protection than the right of
a government employee to obtain or retain his job. It has been
suggested that the latter is not entitled to protection of the due
process clause. Bailey v. Richardson. . . . Even the alien lawfully
residing in the United States is entitled to this protection. . . . The
plaintiffs here are citizens of the United States and the rights and
liberties which they assert relate not to any public employment
present or prospective, but to their right to pursue their chosen
vocations as merchant seamen.

The court relied heavily on the decision of the Supreme
Court in Truax v. Raich, in which it was held that a state may
not deny to aliens (a fortiori to citizens) the ordinary means of
earning a livelihood.62 "It requires no argument to show," said
the Court, "that the right to work for a living in the common oc-
cupations of the community is of the very essence of the personal
freedom and opportunity that it was the purpose of the [Four-
teenth] Amendment to secure."

Certainly, said the court in the Parker case, the Government
has the right to provide for the screening of persons who are
security risks on merchant vessels; but the question is: "Is this
system of secret informers, whisperers and tale-bearers of such
vital importance to the public welfare that it must be preserved
at the cost of denying to the citizen even a modicum of the
protection traditionally associated with due process?" The court
answered this question with an emphatic "No." A process
directed to the prevention of future misconduct rather than
the punishment of crimes already committed must include the
right to know a charge, to be confronted with the accusers, to
cross-examine informers, and to produce evidence in one's be-
half; otherwise our system will be no different from the Nazi
and Communist systems of "protective custody." Just as officials
are not helpless to go out and procure proofs for criminal
prosecutions, so, too, officials are not prevented from procuring
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proofs when screening security risks. The burden on officials
may be greater if they will need to respect the constitutional
rights of citizens, but "surely it is better that these agencies
suffer some handicap than that the citizens of a freedom loving
country shall be denied that which has always been considered
their birthright."

The court pointed out that if the procedures respecting mer-
chant seamen are constitutional, then the same procedures could
be applied to millions of other workers—e.g., the enginemen
and trainmen hauling the cargo to the docks, railroad track
and bridge inspectors, switchmen and dispatchers, workers in
shipping rooms of factories, all workers on transportation fa-
cilities and on docks.

The impact of the security procedures on First Amendment
freedoms was considered by the court:

Furthermore, in considering the public interest in the preservation
of a system under which unidentified informers are encouraged to
make unchallengeable statements about their neighbors, it is not
amiss to bear in mind whether or not we must look forward to a
day when substantially every one will have to contemplate the possi-
bility that his neighbors are being encouraged to make reports to
the FBI about what he says, what he reads and what meetings he
attends. . . . But the time has not come when we have to abandon
a system of liberty for one modeled on that of the Communists.
Such a system was not that ordained by the framers of our Consti-
tution. It is the latter we are sworn to uphold.

It should be clear from this statement, as well as from Judge
Edgerton's dissenting opinion in the Bailey case,63 that there is
an intimate relation between procedural due process and the
First Amendment freedoms. A whittling down of due process
can easily undermine the constitutional freedoms of speech,
press, and assembly. If persons in private employment are en-
titled to these freedoms, it is hard to see why government
workers are expected to forfeit them.

Furthermore, if "the right to work for a living in the common
occupations of the community" is constitutionally protected,
why should government employment be viewed differently? In
1956 there were about 56,000,000 people engaged in nonagri-
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cultural civilian employment; of this number, 2,350,000 were
civilian employees of the Federal Government, and about an-
other 5,000,000 persons worked for state and local governments.
This means that about 13 per cent of our nonagricultural
civilian labor force were in public jobs.64 The federal establish-
ment includes over sixty great and varied enterprises; its work
force possesses fifteen thousand different basic skills; and nearly
one-third of all federal employees are industrial type, blue-
collar, hourly-pay employees.65 In the light of these facts, can
public employment rationally be excluded from "the common
occupations of the community"? Hundreds of thousands of our
young men and women attend our colleges and universities
to prepare themselves for a career in the public service. Why
should we assume that by choosing the public service they
intend to give up freedoms which, in American theory, are
thought to be "unalienable"?

In 1956, twelve states and thirty-two cities had fair employ-
ment laws barring discrimination in employment; 66 and since
1935 we have had federal laws that substantially limit the
power of employers to impose on their workers terms and con-
ditions of employment on a take-it-or-leave-it basis. A person
may not have a constitutional right to a particular job or in a
particular shop, but many laws nonetheless give him an oppor-
tunity to be considered fairly when a job is available, and give
him an opportunity to have a voice in establishing the condi-
tions under which he will be employed. In American theory,
private property and private enterprise are not derivative from
government; on the contrary, government has been instituted
to protect property and business; yet we have imposed sharp
restrictions on the businessman in order to give more rights to
his workers. On the other hand, in American theory government
is derivative from the will of the people and has only delegated
powers, as an agent or servant of the people; it is the recipient,
rather than the source, of rights and powers; yet we hesitate
to say that there are restrictions on the powers of government
in its capacity as an employer, as if it were the master and not
the servant of the people—with the paradoxical result of de-
cisions as in the Bailey case, which was decided against the
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government employee, and the Parker case, which was decided
in favor of the private employee.

The Bill of Rights marks off an area into which government
may not enter. This should mean that the Government, when
it exercises a power delegated to it by the Constitution, has no
right to set up "privileges" and condition their enjoyment on
relinquishment by the citizen of freedoms preserved for him
by the Bill of Rights. The Government ought not to have the
right to say: "All freedoms abandon, ye who enter here!"

The position taken by the Supreme Court in the Douds case
that, "when the effect of a statute or ordinance upon the exercise
of First Amendment freedoms is relatively small and the public
interest to be protected is substantial, it is obvious that a rigid
test requiring a showing of imminent danger to the security
of the nation is an absurdity," if taken seriously and if made
into a rule of conduct for the governing of men by the various
branches and agencies of government, would reduce the First
Amendment to almost a nullity. Our constitutional guide must
be the conviction that ways can be found to protect the public
interest without invading the fundamental freedoms of Ameri-
cans, whether the invasion be large or small, whether the num-
ber of Americans affected by the invasion be large or small. It
is not enough for Congress to show that "reasonable grounds"
exist for enactment of a law that will affect First Amendment
freedoms; it ought to be compelled to show that there is no
other way to protect the public interest, and that the specific
public interest is more important than the sacrifice of the free-
dom in question. If this means giving the Bill of Rights a "pre-
ferred" position in the Constitution, then so be it. Any other
position given the Bill of Rights exposes it to gradual reduction
to a mere rule of reason, which would hardly be more than a
plea to Congress and the other instruments of government to
practice moderation, not to hurt too many people, not to make
big invasions into basic freedoms. But here one recalls Maeter-
linck's observation:

Let us not say to ourselves that the best truth always lies in modera-
tion, in the decent average. . . . The average, the decent modera-
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tion of today, will be the least human of things tomorrow. At the
time of the Spanish Inquisition, the opinion of good sense and of
the good medium was certainly that people ought not to burn too
large a number of heretics; extreme and unreasonable opinion obvi-
ously demanded that they should burn none at all.

If the Douds decision points toward "decent moderation," the
test of "not too much," 67 it is the expression, I would say, of a
disposition toward lukewarmness in an area where we should
find "roses and raptures" rather than "lillies and languors." It
may be that Emerson was right when he said that "most of the
great results of history are brought about by discreditable
means," 68 though I doubt it; but certainly the meaning of the
Bill of Rights is that government in the United States may not
use "discreditable means" to achieve commendable results, and
that invasions of basic freedoms are "discreditable means" and
are always instances of excess and never of moderation.
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The Original Meaning

of the Doctrine

IN PRECEDING pages we discussed conflicts between, on the
one hand, speech, press, and assembly, and, on the other hand,
competing interests protected by the state, such as the interest
in privacy, reputation, public peace, and order. We also dis-
cussed the constitutional prohibition upon previous restraint
or censorship, and upon "taxes on knowledge." With respect to
these and the other matters we have considered, the scope of the
protection of speech, press, and assembly offered by the Consti-
tution was not ordinarily tested by the clear and present danger
standard—libel and slander, group libel, privacy, obscenity,
fighting words, picketing, and other situations we have con-
sidered are settled by doctrines or reasons more or less peculiar
to such situations, to which the clear and present danger doc-
trine has no relevance.1 We shall now consider the conception
of freedom of speech, press, and assembly as understood in the
light of this doctrine. This will involve us in an area in which
freedom of speech, press, and assembly is asserted for the un-
molested dissemination of unpopular economic, political, and
social views, where the conflict often is between freedom and
national security.

The wide scope of our discussion of free speech and press up
to this point discloses how little has been left for disposition
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by the clear and present danger doctrine. Most problems in this
area are settled without reference to this doctrine. And the
meaning and importance of the clear and present danger doc-
trine have been whittled down substantially even in the in-
stances where it concededly has relevance.

In the light of the types of cases with regard to which the
doctrine is irrelevant, and in the light of the fact that in the
situations in which the doctrine is relevant it is not very sig-
nificant, the doctrine has lost most of its "punch." It no longer
occupies the center of interest in an analysis of the constitutional
law regarding the First Amendment freedoms. The exceptions
to the rule are today more important than the rule itself. If
what is excluded from the clear and present danger doctrine
is the tail, and the doctrine is the dog, then the tail wags the
dog; but the doctrine is not even the dog. Today no doctrine
can be said to be the dog. In this area, the Supreme Court is
literally not doctrinaire; it decides issues as they arise, often by
divided vote, and often without resort to broad doctrines.
Justices Black and Douglas stand in awe of the Bill of Rights;
the other members of the Court tend to create the impression
that they are too sophisticated and worldly-wise to stand in awe
of anything—to stand in awe of anything, that is, but the tre-
mendous power of the other branches of the Government. The
rule for themselves is self-denial of power. But they hesitate
to impose the same rule on the legislative and executive
branches, fearing, I suppose, that holding the others to the
rule of self-denial of power would involve the assertion of
power by the Court; and the Court is afraid of asserting power,
knowing that it could be checked, or that its prestige could
be lessened by malicious attacks, and that in either case the
Rule of Law would be weakened.

Of course the Supreme Court could be checked, but not
easily. The Court-packing adventure of Franklin D. Roosevelt
demonstrated to him and to the country that while the power
to check the Court theoretically exists, the countervailing forces
are great, and are perhaps insurmountable. The most serious
challenge to the power of the Court has come from the Southern
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States and not from Congress or the President; but these states
challenge the power of the Federal Government and not only
of the Court; they stand in the way of enactment of civil rights
laws no less than of the enforcement of a court decree.

A hundred years ago, John Stuart Mill wrote with wonderful
perspicacity, in his essay On Liberty, that the disposition of
mankind is "to impose their own opinions and inclinations as
a rule of conduct on others," and that this disposition is "hardly
ever kept under restraint by anything but want of power"; and
since "the power is not declining, but growing, unless a strong
barrier of moral conviction can be raised against the mischief,
we must expect, in the present circumstances of the world, to
see it increase." In our system of government, the Bill of Rights
can be that "strong barrier of moral conviction." If it is not
that, it is nothing. But if it is that, then it marks off an area
where government may not trespass; and when it does trespass,
a self-denial of power by the Court means a validation of power
in the trespasser; and then our system of checks and balances
works in only one way—the Court is checked, but the other
branches of the Government, while they may check and balance
one another, and may threaten to check the Court, themselves
remain unchecked by the Court—unchecked by the Bill of
Rights, unchecked by the "strong barrier of moral conviction"
the Bill of Rights should be.

These considerations should be helpful as we turn to a con-
sideration of the clear and present danger doctrine.

In an important opinion in Whitney v. California,2 written
with the concurrence of Justice Holmes, Justice Brandeis
formulated the clear and present danger doctrine in the fol-
lowing terms: The "fundamental rights"—such as "the right
of free speech, the right to teach, and the right of assembly"
—he said,

may not be denied or abridged. But, although the rights of free
speech and assembly [which were involved in the case before the
Court] are fundamental, they are not in their nature absolute. Their
exercise is subject to their restriction, if the particular restriction
proposed is required in order to protect the state from destruction
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or from serious injury, political, economic or moral. . . . The ne-
cessity which is essential to a valid restriction does not exist unless
speech would produce, or is intended to produce, a clear and immi-
nent danger of some substantive evil which the state constitutionally
may seek to prevent.

Where the restriction upon speech or assembly follows from
a statute, adopted by the legislature because of its conviction
that the exercise of the right to speech or assembly creates a
clear and present danger of substantive evil, the Court is not
bound by the legislative findings—"the enactment of the
statute," said Justice Brandeis, "cannot alone establish the
facts which are essential to its validity." The Court must de-
termine for itself whether the prohibitory legislation was in fact
necessary; and it is not bound or controlled by the fact that
a vast majority of a state's citizens believe that the dissemination
of certain doctrines is "fraught with evil consequences." It is
not enough to sustain a restriction on free speech to show that
a majority of the citizens, acting through their representatives,
feared serious injury unless the restriction were imposed; for
at one time "man feared witches and burned women. It is the
function of speech to free men from the bondage of irrational
fears."

To justify, constitutionally, suppression of free speech, said
Brandeis, there must be "reasonable ground to fear that serious
evil will result if free speech is practiced; reasonable ground
to believe that the danger apprehended is imminent; reasonable
ground to believe that the evil to be prevented is a serious one."

Suppose the statute is directed toward the suppression or
punishment of speech that has as its purpose propagation of the
idea that certain laws should be violated, that certain criminal
acts should be accomplished? With respect to this problem,
Brandeis distinguished advocacy from incitement, and said that

even advocacy of violation, however reprehensible morally, is not
a justification for denying free speech where the advocacy falls short
of incitement and there is nothing to indicate that the advocacy
would be immediately acted on. The wide difference between advo-
cacy and incitement, between preparation and attempt, between as-
sembling and conspiracy, must be borne in mind.
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Moreover, even if it is shown that the speech has created an

imminent or immediate danger, that alone is not sufficient to
sustain the restriction or punishment; for it must also be shown
that the feared evil is "relatively serious";—society may not
limit free speech merely to avert "a relatively trivial harm to
society."

In a word, only an emergency can justify a limitation on the
right of speech and press. Said Justice Brandeis:

Those who won our independence by revolution were not cowards.
They did not fear political change. They did not exalt order at the
cost of liberty. To courageous, self-reliant men, with confidence in
the power of free and fearless reasoning applied through the proc-
esses of popular government, no danger flowing from speech can
be deemed clear and present, unless the incidence of the evil ap-
prehended is so imminent that it may befall before there is oppor-
tunity for full discussion. If there be time to expose through
discussion the falsehood and fallacies, to avert the evil by the proc-
esses of education, the remedy to be applied is more speech, not
enforced silence. Only an emergency can justify repression. Such
must be the rule if authority is to be reconciled with freedom. Such,
in my opinion, is the command of the Constitution. It is, therefore,
always open to Americans to challenge a law abridging free speech
and assembly by showing that there was no emergency justifying it.

This may be taken to be a statement of the doctrine in its
"classic" form, as expressed by Justices Holmes and Brandeis.
In practice it meant that a defendant had the right to challenge
a statute as an unconstitutional abridgment of his freedom of
speech, press, or assembly, and to ask the court or jury to de-
cide "whether there actually did exist at the time a clear danger;
whether the danger, if any, was imminent; and whether the
evil apprehended was one so substantial as to justify the strin-
gent restriction imposed by the legislature."
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History of the Doctrine

ACCORDING to Justice Rutledge,1 the first official declaration
of the clear and present danger doctrine may have been Jeffer-
son's statement in the Virginia Statute for Establishing Re-
ligious Freedom (1786), "that it is time enough for the rightful
purposes of civil government, for its officers to interfere when
principles break out into overt acts against peace and good
order."2 Clearly related to this statement is the passage in
Notes on Virginia (1784) in which Jefferson says that govern-
ment has authority only over such "natural rights as we have
submitted to them"; and

the rights of conscience we never submitted, we could not submit.
We are answerable for them to our God. The legitimate powers of
government extend to such acts only as are injurious to others. But
it does me no injury for my neighbor to say there are twenty Gods
or no God. It neither picks my pocket nor breaks my leg.3

Similarly relevant is Jefferson's statement in his famous "wall of
separation between Church and State" letter (1802), "that the
legislative powers of the Government reach actions only, and
not opinions." 4

As a lawyer, Jefferson would have had to admit that, while it
may not injure me if my neighbor says there are twenty gods,
he does, in a sense, pick my pocket if he calls me a thief, and
he does in a sense, break my leg if he calls me a moral pervert.
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Here words, opinions, or principles have become overt acts,
actions, which the law may reach. But apart from instances of
libel and slander and fighting words, and similar cases that we
have already considered, in which words themselves are action-
able because the law assimilates them to actions, Jefferson en-
visaged a broad area in which government would have no
power to concern itself with a person's words or opinions; how-
ever, he made no effort to treat this problem systematically and
in such a way that the courts could make effective use of con-
stitutional principles that would clearly mark off words from
acts. Intent primarily to achieve freedom of religion, Jefferson
took a stand in favor of freedom of speech, press, assembly, and
religion and argued that "reason and free inquiry are the only
effectual agents against error." Reason and free inquiry are
"the natural enemies of error, and of error only. ... It is
error alone which needs the support of government. Truth
can stand by itself." 5

Holmes's belief in "free trade in ideas" was explicitly avowed
by Jefferson; and before Jefferson, by John Milton; but the
clear and present danger doctrine was only vaguely fore-
shadowed by Jefferson. It was Justice Holmes who first formu-
lated the doctrine as a principle of constitutional law.

It was not until 1919, in Schenck v. United States, that
Holmes first formulated the doctrine; 6 but the basis for it was
prepared in his mind some forty years before, in his lectures at
the Lowell Institute in Boston, that were published in 1881 as
The Common Law.7

In his second lecture, in which he was concerned with un-
covering the roots of the criminal law, he came to grips with
the concept "intent." To prove murder, says Holmes, it is
enough to show knowledge that the act will probably cause
death; intent in such a case is foresight of the consequences of
the act; foresight, however, is not what this very criminal fore-
saw, but what a man of reasonable prudence would have fore-
seen. A man is chargeable with the reasonable inferences,
whether he draws them or not; e.g., if a workman on a housetop
in midday knows that the space below is a city street, and if he
throws down a heavy beam, and a death is caused, he is guilty
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of murder, for a person of ordinary prudence would have fore-
seen the consequence of the act, and so the workman must be
dealt with "as if he foresaw it, whether he does so in fact or
not." But the law may go further.

If certain acts are regarded as peculiarly dangerous under certain
circumstances [e.g., abduction of a girl under sixteen], a legislator
may make them punishable if done under these circumstances, al-
though the danger was not generally known. The law often takes
this step. ... It sometimes goes even further, and requires a man
to find out facts, as well as to foresee future harm, at his peril,
although they are not such as would necessarily be inferred from
the facts known.

A man may have every right to make a fire if one takes into
account only the immediate consequences of his act; but the
act becomes arson "by reason of more remote consequences
which were manifestly likely to follow, whether they were
actually intended or not."

Intent, actual or imputed, however, is not itself criminal.
"The law deals only with conduct." An attempt, however, is
conduct, is "an overt act." Therefore, if an act is done, "of
which the natural and probable effect under the circumstances
is the accomplishment of a substantive crime, the criminal law
. . . can hardly abstain altogether from punishing it, on any
theory. . . . Acts should be judged by their tendency under the
known circumstances, not by the actual intent which accom-
panies them."

At this point Holmes makes observations in a very significant
passage, which I feel compelled to quote in full:

Some acts may be attempts or misdemeanors which could not
have effected the crime unless followed by other acts on the part of
the wrong-doer. For instance, lighting a match with intent to set
fire to a haystack has been held to amount to a criminal attempt
to burn it, although the defendant blew out the match on seeing
that he was watched. So the purchase of dies for making counter-
feit coin is a misdemeanor, although of course the coin would not
be counterfeited unless the dies were used.

In such cases the law goes on a new principle, different from that
governing most substantive crimes. The reason for punishing any
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act must generally be to prevent some harm which is foreseen as
likely to follow that act under the circumstances in which it is
done. In most substantive crimes the ground on which that likeli-
hood stands is the common working of natural causes as shown by
experience. But when an act is punished the natural effect of which
is not harmful under the circumstances, that ground alone will not
suffice. The probability does not exist unless there are grounds for
expecting that the act done will be followed by other acts in con-
nection with which its effect will be harmful, although not so
otherwise. But as in fact no such acts have followed, it cannot, in
general, be assumed, from the mere doing of what has been done,
that they would have followed if the actor had not been interrupted.
They would not have followed it unless the actor had chosen, and
the only way generally available to show that he would have chosen
to do them is by showing that he intended to do them when he did
what he did. The accompanying intent in that case renders the
otherwise innocent act harmful, because it raises a probability that
it will be followed by such other acts and events as will all together
result in harm. The importance of the intent is not to show that
the act was wicked, but to show that it was likely to be followed by
hurtful consequences.

It will be readily seen that there are limits to this kind of lia-
bility. The law does not punish every act which is done with the
intent to bring about a crime. If a man starts from Boston to Cam-
bridge for the purpose of committing a murder when he gets there,
but is stopped by the draw and goes home, he is no more punishable
than if he had sat in his chair and resolved to shoot somebody,
but on second thoughts had given up the notion. On the other
hand, a slave who ran after a white woman, but desisted before
he caught her, has been convicted of an attempt to commit rape.
We have seen what amounts to an attempt to burn a haystack; but
it was said in the same case, that, if the defendant had gone no
further than to buy a box of matches for the purpose, he would
not have been liable.

Eminent judges have been puzzled where to draw the line, or
even to state the principle on which it would be drawn, between
the two sets of cases. But the principle is believed to be similar to
that on which all other lines are drawn by the law. Public policy,
that is to say, legislative considerations, are at the bottom of the
matter; the considerations being, in this case, the nearness of the
danger, the greatness of the harm, and the degree of apprehension
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felt. When a man buys matches to fire a haystack, or starts on a
journey meaning to murder at the end of it, there is still a consid-
erable chance that he will change his mind before he comes to the
point. But when he has struck the match, or cocked and aimed the
pistol, there is very little chance that he will not persist to the end,
and the danger becomes so great that the law steps in. With an
object which could not be used innocently, the point of interven-
tion might be put further back, as in the case of the purchase of a
die for coining.

The degree of apprehension may affect the decision, as well as
the degree of probability that the crime will be accomplished. No
doubt the fears peculiar to a slave-owning community had their
share in the conviction which has just been mentioned.

In this discussion in The Common Law Holmes prepared the
ground for his clear and present danger doctrine, and even, as
we shall see, for its revision by later Justices of the Supreme
Court. All the key terms and conceptions are here: intent; fore-
seeable consequences of an act; a person acting at his peril; the
natural and probable effects of an act; acts to be judged by
their tendency under the circumstances without regard to the
actual intent; the difference between preparation and attempt;
probability of consequences; public policy or legislative con-
siderations; the nearness of the danger, the greatness of the
harm, and the degree of apprehension felt; an object which
could not be used innocently; degree of probability; fears pe-
culiar to a community. The only important element not con-
sidered was the First Amendment.

In the Schenck case Justice Holmes had an opportunity to
bring to a focus the analysis he had previously made of the
elements of a criminal act, and to see how the elements combine
when the First Amendment is thrown into the mixture.

Charles Schenck and Elizabeth Baer, general secretary and
member of the executive board, respectively, of the Socialist
Party, were convicted under the Espionage Act of 1917.8 They
were found guilty of three charges: (1) conspiracy by causing
and attempting to cause insubordination in the armed forces,
and to obstruct the recruiting and enlistment service when the
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United States was at war with Germany, by printing and dis-
tributing a circular to men called and accepted for military
service; (2) conspiracy to use the mails for distribution of
the circular; (3) unlawful use of the mails in distribution of
the circular.

On one side of the circular—of which the defendants printed
around fifteen thousand copies—there were statements that
conscription was a violation of the Thirteenth Amendment,
and that a conscript was little better than a convict. It said:
"Do not submit to intimidation." It asked for repeal of the
military service act of 1917. In impassioned words it suggested
that conscription was in the interest of Wall Street. On the
other side of the circular it was argued that opposition to the
draft was a constitutional right and duty, which only politicians
and a mercenary capitalist press denied, and it denied the power
of Congress to send Americans to fight on foreign land.

Justice Holmes wrote the opinion for a unanimous Court
that affirmed the judgments of conviction. His opinion, though
very brief, is one of the most important in constitutional law.

First, the question of intent. "Of course," said Holmes, "the
document would not have been sent unless it had been intended
to have some effect, and we do not see what effect it could be
expected to have upon persons subject to the draft except to
influence them to obstruct the carrying of it out."

Assuming that this was "the tendency" of the circular, was
it not protected by the First Amendment? "We admit," said
Holmes, that

in many places and in ordinary times the defendants, in saying all
that was said in the circular, would have been within their consti-
tutional rights. But the character of every act depends upon the
circumstances in which it is done. . . . The most stringent protec-
tion of free speech would not protect a man in falsely shouting fire
in a theater, and causing a panic. . . . The question in every case
is whether the words used are of such a nature as to create a clear
and present danger that they will bring about the substantive evils
that Congress has a right to prevent. It is a question of proximity
and degree. When a nation is at war many things that might be
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said in time of peace are such a hindrance to its effort that their
utterance will not be endured so long as men fight, and that no
court could regard them as protected by any constitutional right.
It seems to be admitted that if an actual obstruction of the recruit-
ing service were proved, liability for words that produced that ef-
fect might be enforced. The Statute of 1917, in section 4, punishes
conspiracies to obstruct as well as actual obstruction. If the act
(speaking, or circulating a paper), its tendency and the intent with
which it is done, are the same, we perceive no ground for saying
that success alone warrants making the act a crime.

What Holmes said here in effect was this: Congress may enact
a law under the terms of which a speech or a publication may
constitute a criminal offense even in the absence of proof that
it in fact brought about a substantive evil. The words them-
selves may constitute a substantive evil. But whether or not
they do will depend on the surrounding circumstances. The
words will be punishable if they are uttered or published under
such circumstances that they create a clear and present danger
that they will cause the evil that Congress has a right to prevent.
In other words, a speech may by itself be a crime just as an
attempt may by itself be a crime. It makes a difference whether
a speech is made in a time of excitement and stress, or whether
it is made when people are composed and relaxed; for "the
degree of apprehension felt" is important. When slavery was
in existence, as Holmes pointed out, a slave who ran after a
white woman, though he desisted before he caught her, was
convicted of an attempt to commit rape; so, too, in a time of
war, the degree of apprehension of danger is greater than in a
time of peace, and, therefore, words may be more greatly
feared—they come close to the line where the Court may say
that they constitute a clear and present danger; for, "when a
nation is at war many things that might be said in time of
peace are such a hindrance to its effort that their utterance will
not be endured so long as men fight, and that no court could
regard them as protected by any constitutional right."

It must be noted that the defendants in the Schenck case
were convicted, and that the Supreme Court unanimously



History of Doctrine 287
affirmed the judgments: the clear and present danger doctrine
was used to support a denial of free speech. With rare exception,
this is the way the doctrine has been used by the Court. No
federal statute has ever been invalidated by the doctrine.

A week after the decision in the Schenck case came the
Court's decision in the Frohwerk case, in which again the judg-
ment of conviction was affirmed by a unanimous Court, with
Justice Holmes writing the opinion.9 Frohwerk was indicted for
conspiracy with another person in the preparation and circula-
tion of twelve articles in a German-language newspaper in
Missouri, by which he attempted to cause disloyalty, mutiny,
and refusal of duty in the armed forces. Examining the articles,
Justice Holmes found them similar to those in the Schenck
case: that it was a mistake to send our troops to France, that we
were in the war to help Wall Street, that Germany was uncon-
querable, and that we were led and ruled by England.

Again, Justice Holmes pointed out that the First Amendment
could not have been "intended to give immunity for every pos-
sible use of language." This time, in place of shouting fire in a
theatre, he gave as an example of a limit on free speech "the
counseling of a murder."

Turning to the articles by the defendant, Holmes said: "It
may be that all this [that Frohwerk wrote] might be said or
written even in time of war in circumstances that would not make
it a crime. We do not lose our right to condemn either measures
or men because the country is at war." Nor did it appear that
the defendant had made "any special effort to reach men who
were subject to the draft." Then why did Holmes approve
affirmance of the judgment of conviction? Because, he said, on
the record it was "impossible to say that it might not have
been found that the circulation of the paper was in quarters
where a little breath would be enough to kindle a flame, and
that the fact was known and relied upon by those who sent the
paper out."

It is interesting to note that here Holmes does not speak of
the shouting of fire in a theatre and causing a panic, but of a
little breath that is enough to kindle a flame. He did not at-
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tempt to show how the facts in the case met the test of a clear
and present danger; he merely referred several times to the
Schenck case.

And on the same day this decision was made, the Court
unanimously affirmed the conviction of Eugene V. Debs, and
again the opinion was by Justice Holmes.10

Debs, a Socialist and pacifist, made a speech, the main theme
of which was the growth of Socialism and a prophecy of its
ultimate success. "With that," said Holmes, "we have nothing to
do." But there were passages in his speech, Holmes concluded,
that sustained the conviction for obstructing and attempting to
obstruct the recruiting and enlistment service of the United
States, in violation of the Espionage Act of 1917. The "im-
munity of the general theme" does not protect a speech if one
purpose of the speech, "whether incidental or not does not
matter," was to oppose "not only war in general, but this war,"
and if the opposition.to "this war" was so expressed "that its
natural and intended effect would be to obstruct recruiting."
If obstruction of recruiting was intended, "and if, in all the
circumstances, that would be its probable effect," the speech
would not be—and was not—protected. Holmes approved the
trial judge's charge to the jury that Debs could not be found
guilty for advocacy of his opinions "unless the words used had
as their natural tendency and reasonably probable effect to ob-
struct the recruiting service, etc., and unless the defendant had
the specific intent to do so in his mind."

Holmes did not use the clear and present danger formula,
but instead, as we have seen, spoke of the "probable effect" of
the speech, and of the "natural tendency and reasonably prob-
able effect" of utterances.

It should be apparent by now that the opinions of Holmes
in the three cases, in which convictions for violations of the
Espionage Act of 1917 were unanimously sustained, could
hardly be said to lay down clear principles that are easy of ap-
plication in speech or press cases. Nor could it be said that his
opinions in these cases went far to protect free utterance; for
neither Debs nor Schenck nor Frohwerk could be said to have
shouted fire. Nor could it be said that in these cases Holmes
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considered his words in the Schenck opinion about a clear and
present danger as the expression of a constitutional test or as
the formulation of a doctrine; for in the Frohwerk and Debs
opinions there was no mention at all of a clear and present
danger test.

It was not long before Holmes (and Brandeis, too) felt com-
pelled to move away from the other members of the Court, to
give greater protection to speech and press than he and the
Court had given in the three cases we have discussed, and to
raise his language in the Schenck opinion about a clear and
present danger to the dignity of a constitutional principle.

The first occasion to accomplish this was in the Abrams case,11

decided eight months after the decision in the Debs case.
Jacob Abrams and four other persons were convicted of con-

spiring to violate the Espionage Act of 1917. The defendants
had printed five thousand copies of two circulars, which they
distributed in New York City by throwing some of them from
a window and the rest "secretly." One circular had the cap-
tion: "The Hypocrisy of the United States and Her Allies." It
attacked the sending of American troops into Russia and "the
hypocrisy of the Plutocratic gang in Washington and vicinity."
The circular concluded with the following phrases:

The Russian Revolution cries: "Workers of the World! Awake!
Rise! Put down your enemy and mine!"

Yes friends, there is only one enemy of the workers of the world
and that is Capitalism.

It is a crime, that workers of America, workers of Germany, work-
ers of Japan, etc., to fight the Workers' Republic of Russia.

Awake! Awake, You
Workers of the World!

Revolutionists
P.S. It is absurd to call us pro-German. We hate and despise Ger-

man militarism more than do your hypocritical tyrants. We have
more reasons for denouncing German militarism than has the
coward of the White House.12

The second leaflet, in Yiddish, attacked the United States,
and the Allies generally, for sending troops into Russia. It said
that the American workers' money was going to pay for bullets
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that would be used not only against the Germans, but also
against "the Workers Soviet of Russia," and that the workers
in ammunition factories were producing bullets "to murder
not only the Germans, but also your dearest, best, who are in
Russia and are fighting for freedom." The circular expressly
appealed to the immigrants from Russia not to help in "the
destruction of the Russian Revolution," and it called for a
general strike, so that the United States Government may know
"that not only the Russian Worker fights for freedom, but
[that] also here in America lives the spirit of revolution." The
circular ended with these words:

Three hundred years had the Romanoff dynasty taught us how
to fight. Let all rulers remember this, from the smallest to the
biggest despot, that the hand of the revolution will not shiver in a
fight.

Woe unto those who will be in the way of progress. Let solidarity
live!

The Rebels

The Supreme Court, with Holmes and Brandeis dissenting,
affirmed the convictions.

The defendants argued that their intent was only to aid the
cause of the Russian Revolution, but the Court said that even
if this were true, "the plan of action which they adopted neces-
sarily involved, before it could be realized, defeat of the war
program of the United States, for the obvious effect of this
appeal, if it should become effective, as they hoped it might,
would be to persuade persons of character such as those whom
they regarded themselves as addressing, not to aid government
loans and not to work in ammunition factories." The Court
said that "the manifest purpose" of the second circular "was
to create an attempt to defeat the war plans of the United
States by bringing upon the country the paralysis of a general
strike." Although there was no proof that any person was in-
fluenced by the circulars, or even that they reached any mu-
nitions worker, the Court stressed the fact that they had been
distributed in New York City, from the port of which many
soldiers were taking ship, and where war supplies were being
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manufactured. The Court referred to other writings found on
the person of one of the defendants and in their meeting place
to spell out the intent of the defendants to cause a revolution at
home, so that troops might not be sent to quell the revolution
in Russia.

No mention was made by the Court of the clear and present
danger doctrine; and the contention that the circulars were
protected by the First Amendment was quickly disposed of by
mere reference to the Schenck and Frohwerk decisions. Ironi-
cally, the opinions in these decisions were by the member of the
Court who now found it necessary to write a dissenting opinion
that was destined to become one of the most celebrated dis-
senting opinions in the history of the Court.

The opinion of Holmes lays stress on two key concepts: in-
tent, and clear and present danger.

As to intent: Ordinarily, a person may be punished if at the
time of his act he knew facts from which common experience
showed that certain consequences would follow, even if indi-
vidually he could not actually foresee the consequences. This is
the general rule with respect to both criminal and civil liability.
But it is not the rule when the statute, such as the Espionage
Act of 1917, requires a specific intent. In such a case it is neces-
sary to show that the deed was done with the aim to produce
the consequence: "he does not do the act with intent to pro-
duce it unless the aim to produce it is the proximate motive of
the specific act, although there may be some deeper motive
behind."

Holmes illustrated his point by the following example: A
citizen whose patriotism is beyond question may think that we
are wasting money on airplanes or by making more cannon of a
certain kind than we need (or, in terms of our own day, more
H-bombs than are needed), and may advocate curtailment, and
his advocacy may even be successful. Suppose other people
think that the curtailment is likely to hinder the country in
prosecution of the war, and suppose, even more, that events
prove that the curtailment in fact produced tragic consequences;
yet would any one hold that the advocacy of curtailment was a
crime?
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Well, now, Abrams and his codefendants, said Holmes, had

the specific intent to prevent interference with the revolution
in Russia, but this "might have been satisfied without any
hindrance to carrying on the war in which we were engaged."
Their only object was to help Russia and stop American inter-
vention there, but not to impede the United States in the war
that it was carrying on. Specific intent cannot be proved by
selecting from the leaflets several phrases that, when taken
literally, "might import a suggestion of conduct that would
have interference with the war as an indirect and probably un-
desired effect."

Turning to the import of the First Amendment, Holmes said
that just as the Government may constitutionally punish per-
suasion to murder, so, too, it may constitutionally punish
"speech that produces or is intended to produce a clear and
imminent danger that it will bring about forthwith certain
substantive evils that the United States constitutionally may
seek to prevent."

We should make note of the fact that Holmes said here that
the constitutional protection of speech stops when speech
produces a clear and present danger, or when speech is intended
to produce a clear and present danger. The question to Holmes
(and Brandeis)13 was whether the leaflets in fact produced a
clear and present danger, or whether the leaflets were intended
to produce a clear and present danger.

One can see here clearly how Holmes kept alive in his mind
his discussion of intent in the second Lowell Institute lecture.
When words fall short of actually creating a clear and present
danger, the specific intent with which they were uttered is a
question of paramount importance; and even when the words
actually do create a clear and present danger, the specific intent
of the speaker may still be of fundamental importance, as in the
case of a national figure who may advocate curtailment of cer-
tain types of arms, or a change in military policy or tactics, and
the advocacy may be successful—and detrimental to the war
effort; yet the advocacy could not be said to have been criminal.

What of speech in time of war? The power to punish speech,
said Holmes,



History of Doctrine 293
undoubtedly is greater in time of war than in time of peace because
war opens dangers that do not exist at other times.

But, as against dangers peculiar to war, as against others, the
principle of the right to free speech is always the same. It is only
the present danger of immediate evil or an intent to bring it about
that warrants Congress in setting a limit to the expression of opin-
ion. . . . Congress certainly cannot forbid all effort to change the
mind of the country. Now nobody can suppose that the surreptitious
publishing of a silly leaflet by an unknown man, without more,
would present any immediate danger that its opinions would hinder
the success of the government arms or have any appreciable tendency
to do so.

However, added Holmes, if the opinions in the leaflets were
published "for the very purpose" of obstructing the war effort,
then the leaflets "might indicate a greater danger, and at any
rate would have the quality of an attempt"; but then an "actual
intent" would need to be established.

In this case, said Holmes,

sentences of twenty years' imprisonment have been imposed 14 for
the publishing of two leaflets that I believe the defendants had as
much right to publish as the government has to publish the Con-
stitution of the United States, now vainly invoked by them. Even if
I am technically wrong, and enough can be squeezed from these
poor and puny anonymities to turn the color of legal litmus paper,—
I will add, even if what I think the necessary intent were shown,—
the most nominal punishment seems to me all that possibly could
be inflicted, unless the defendants are to be made to suffer not for
what the indictment alleges, but for the creed that they avow,—a
creed that I believe to be the creed of ignorance and immaturity
when honestly held, . . . but which, although made the subject of
examination at the trial, no one has a right even to consider in
dealing with the charges before the court.

Justice Holmes concluded his opinion with words that have
been quoted times without number—words as wise as they are
eloquent:

Persecution for the expression of opinions seems to me perfectly
logical. If you have no doubt of your premises or your power and
want a certain result with all your heart you naturally express your
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wishes in law and sweep away all opposition. To allow opposition
by speech seems to indicate that you think the speech impotent.
. . . But when men have realized that time has upset many fighting
faiths, they have come to believe . . . that the ultimate good de-
sired is better reached by free trade in ideas,—that the best test of
truth is the power of the thought to get itself accepted in the com-
petition of the market; and that truth is the only ground upon
which their wishes safely can be carried out. That, at any rate, is
the theory of our Constitution. It is an experiment, as all life is an
experiment. Every year, if not every day, we have to wager our
salvation upon some prophecy based upon imperfect knowledge.
While that experiment is part of our system I think that we should
be eternally vigilant against attempts to check the expression of
opinions that we loathe and believe to be fraught with death, unless
they so imminently threaten immediate interference with the lawful
and pressing purposes of the law that an immediate check is re-
quired to save the country. . . . Only the emergency that makes it
immediately dangerous to leave the correction of evil counsels to
time warrants making any exception to the sweeping command,
"Congress shall make no law abridging the freedom of speech." Of
course I am speaking only of expressions of opinion and exhorta-
tions, which were all that were uttered here; but I regret that I
cannot put into more impressive words my belief that in their
conviction upon this indictment the defendants were deprived of
their rights under the Constitution of the United States.

Despite their author's misgiving, these words, while not im-
pressive enough to persuade seven of his colleagues in the
Abrams case, in the long run came to be looked upon as indeed
quite impressive.

Can one say that in the Abrams case the majority of the
Court had abandoned the clear and present danger doctrine?
It would not, I think, be correct to say this, for it could hardly
be proved that the Court in the Schenck case had adopted the
doctrine. In the first three cases involving the Espionage Act of
1917 there was no conflict over the decision to uphold the
convictions. "The considerations that move a judge to yield con-
currence in an opinion reaching an approved result through
uncongenial doctrine are," Justice Frankfurter has said, "among
the most teasing mysteries." 15 It is even hazardous to say that in
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these cases Holmes himself had been committed to the doctrine.
The spirit of Holmes's opinions in the cases in which the con-
victions were upheld can scarcely be said to be that of a staunch
defender of civil liberties.16 Frohwerk, and Debs, it may be
noted, had each been sentenced to ten years' imprisonment.
That these were harsh sentences is borne out by the fact that
President Wilson commuted the former's sentence to one year,
and that Debs, after he had served two years in prison, was re-
leased by President Harding. Perhaps it was not until the
Abrams case that Holmes—and Brandeis, too—felt himself chal-
lenged; and from this time on he used the clear and present
danger test as a constitutional doctrine. But he had no oppor-
tunity to resort to the doctrine in an opinion for the Court.

It was not until 1937, in Herndon v. Lowry, that the Court
used the language of the clear and present danger doctrine; 17

and even so, only obliquely. This was eighteen years after the
Schenck case, and two years after the death of Holmes.18

And it was not until 1927, in Fiske v. Kansas, that the Court
for the first time ruled in favor of a defendant in a free speech
case; 19 after that, ten years passed before a defendant was again
successful.20

In these cases it was state legislation that the Court invali-
dated.21 As to federal legislation affecting First Amendment
freedoms, the evidence supports the judgment of Commager:

It is safe to say . . . that the judicial record in the important . . .
field of personal liberties is practically barren. . . . This is the rec-
ord. ... It discloses not a single case, in a century and a half,
where the Supreme Court has protected freedom of speech, press,
assembly, or petition against congressional attack.22

This was written in 1943, and the judgment has remained valid.
Following the Abrams case there came before the Court in

the next year three more cases.23 In the Schaefer and Pierce
cases the Court sustained convictions under the Espionage Act
of 1917, with Holmes and Brandeis dissenting.24 In the third of
these cases, the Gilbert case, the Court upheld a conviction
under a statute of Minnesota which made it unlawful to advo-
cate or teach that men should not enlist in the armed forces
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or aid the Government in carrying on the war. Gilbert's pur-
pose in a speech he delivered, said the Court, was "the dis-
couragement" of aid or assistance of the Government in prosecu-
tion of the war. While the Court cited the Schenck, Frohwerk,
and Debs cases, it also cited cases in which Holmes had dis-
sented—Abrams and Schaefer; and yet Holmes concurred in
the result in the Gilbert case, and Brandeis alone dissented.
Brandeis contended that the state statute was even more offen-
sive to the Constitution than was the Espionage Act of 1917,
for the former applied to utterances made in time of war or
in time of peace, while the act of Congress was only a war
measure. The state statute, said Brandeis,

abridges freedom of speech and of the press, not in a particular
emergency, in order to avert a clear and present danger, but under
all circumstances. The restriction imposed relates to the teaching
of the doctrine of pacifism, and the legislature in effect proscribes
it for all time. . . . The prohibition is made to apply, whatever
the motive, the intention, or the purpose of him who teaches. It
applies alike to the preacher in the pulpit, the professor at the
university, the speaker at a political meeting, the lecturer at a
society or club gathering. Whatever the nature of the meeting, and
whether it be public or private, the prohibition is absolute. . . .
The reason given by the speaker for advising against enlistment is
immaterial.25

What went on in the mind of Holmes as he and Brandeis
parted company here, we cannot tell. But it is odd, indeed,
to see Brandeis arguing on the basis of a doctrine which he had
learned from Holmes, with his teacher in the opposing camp.
"No matter how rapidly we utter the phrase 'clear and present
danger,' or how closely we hyphenate the words, they are not a
substitute for the weighing of values," Professor Paul A.
Freund has said. "They tend to convey a delusion of certitude
when what is most certain is the complexity of the strands in the
web of freedoms which the judge must disentangle." 26 Freund
has suggested that in this instance Holmes chose to set a higher
value on freedom of experimentation by the state, while Bran-
deis set a higher value on experimentation in ideas.27 But it is
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hard to discover what "experiment" Holmes could possibly
have seen in the Minnesota statute.

There would be little gained toward an understanding of the
history of the clear and present danger doctrine from a detailed
examination of the three other cases 28 involving the Espionage
Act of 1917 that were decided before Gitlow v. New York.29

The Gitlow case, however, is important enough to call for spe-
cial consideration.

Following the assassination of President McKinley, the New
York legislature enacted a statute against the teaching or ad-
vocacy of anarchy, which it defined as "the doctrine that or-
ganized government should be overthrown by force or vio-
lence" or by assassination "or by any unlawful means." The
statute, it should be noted, was not directed at acts of violence,
but only at the advocacy of a doctrine. Benjamin Gitlow was
convicted under this statute. In 1919 the Socialist Party split
into two sections, the moderates and the radicals. Gitlow, a
leader of the latter, or Left-Wing section, as it was called, pre-
pared a thirty-four page "Manifesto," which was published in
the Revolutionary Age, the official organ of the Left-Wing
section.

The "Manifesto" was a typical statement of Communist doc-
trines and program: that the class struggle is essential for the
proletariat conquest of power; that revolutionary Socialism
must destroy the parliamentary, bourgeois state and replace it
with a dictatorship of the proletariat; that World War I has
strengthened American capitalism, so that "this is not the
moment of revolution, but it is the moment of revolutionary
struggle. . . . The mass struggle of the proletariat is coming
into being." It called for the organization of the unorganized
workers.

The revolution starts with strikes of protest, developing into mass
political strikes and then into revolutionary mass action for the
conquest of the power of the state. . . . It is not a problem of im-
mediate revolution. It is a problem of the immediate revolutionary
struggle. The revolutionary epoch of the final struggle against Capi-
talism may last for years and tens of years; but the Communist
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International offers a policy and program immediate and ultimate
in scope. . . .

There was no evidence that the publication had any effect on
anyone anywhere. It was the kind of Communist publication
that could perhaps be found in many libraries; it was hardly
comparable in appeal or influence to the Communist Manifesto
of Marx and Engels, the publication of which the State of New
York did not prohibit.

The Supreme Court, in 1925, upheld the conviction of Git-
low. In his opinion for the Court, Justice Sanford argued that
the New York statute, as applied to Gitlow, did not penalize the
publication of abstract doctrine or academic discussion. What
the statute prohibits, he said, is "language advocating, advising,
or teaching the overthrow of organized government by unlawful
means. These words imply urging to action." The "Manifesto,"
he said, was not "mere prediction" that industrial disturbances
and revolutionary mass strikes will inevitably occur; it "advo-
cates and urges in fervent language mass action which shall
progressively foment industrial disturbances" that will destroy
parliamentary government.

Freedom of speech, said the Court, does not protect utterances
"which tend to subvert or imperil the government, or to im-
pede or hinder it in the performance of its governmental
duties." A state may penalize "utterances which openly advo-
cate the overthrow" of government by unlawful means. This is
merely the state's right of "self-preservation." In the exercise
of its police power, said the Court, the State of New York,
through its legislature, has determined that utterances advo-
cating overthrow of government "are so inimical to the general
welfare, and involve such danger of substantive evil," that they
must be penalized. This legislative determination "must be
given great weight." There must be every presumption in favor
of the act.

Utterances "inciting" overthrow of government "by their
very nature" involve danger to the state.

They threaten breaches of the peace and ultimate revolution. And
the immediate danger is none the less real and substantial because
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the effect of a given utterance cannot be accurately foreseen. The
state cannot reasonably be required to measure the danger from
every such utterance in the nice balance of a jeweler's scale. A single
revolutionary spark may kindle a fire that, smoldering for a time,
may burst into a sweeping and destructive conflagration. ... [A
state may, therefore, seek] to extinguish the spark without waiting
until it has enkindled the flame or blazed into the conflagration.
It cannot reasonably be required to defer . . . measures . . . until
the revolutionary utterances lead to ... imminent and immediate
danger of its destruction; but it may . . . suppress the threatened
danger in its incipiency.

In other words, said the Court, the legislature may decide that
utterances of a certain kind are dangerous and are to be pun-
ished. Once the legislature has acted, the courts do not need
to consider whether specific words used are likely to bring about
the substantive evil (destruction of the government); it is
enough if the utterance falls within the language prohibited by
the statute.

The Court at this point distinguished two kinds of legislation.
There is (1) a statute that punishes certain acts; e.g., attempts
to destroy the government. It says nothing about utterances.
If the state were to prosecute a person under such a statute, and
if the prosecution were based on utterances, then it would be a
question for the courts whether the defendant's utterances "in-
volved such likelihood of bringing about the substantive evil as
to deprive it of the constitutional protection." The utterances
could be punished under the statute if their "natural tendency
and probable effect were to bring about the substantive evil
which the legislative body might prevent." And there is (2) a
statute, like the one before the Court in the Gitlow case, that
punishes certain kinds of utterances; e.g., utterances that teach
or advocate the necessity or propriety of overthrowing govern-
ment by force or violence. In a prosecution under such a statute,
the only question is whether the utterances teach or advocate
the prohibited doctrine. The courts need not consider "the
tendency and probable effect" of the defendant's utterances. As
we shall have occasion to see later when we consider the Dennis
case,30 these distinctions made by the Court in 1925 are still
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influential in the thought of some Justices of the Court.31

Justice Holmes, in a dissenting opinion in which Justice
Brandeis joined, said that the Court's decision contradicted
the test accepted by a unanimous Court in the Schenck case.
If the correct test were applied, he said, then

it is manifest that there was no present danger of an attempt to
overthrow the government. ... It is said that this Manifesto was
more than a theory, that it was an incitement. Every idea is an
incitement. It offers itself for belief, and, if believed, it is acted on
unless some other belief outweighs it, or some failure of energy
stifles the movement at its birth. The only difference between the
expression of an opinion and an incitement in the narrower sense
is the speaker's enthusiasm for the result. Eloquence may set fire
to reason. But whatever may be thought of the redundant discourse
before us, it had no chance of starting a present conflagration. If, in
the long run, the beliefs expressed in proletarian dictatorship are
destined to be accepted by the dominant forces of the community,
the only meaning of free speech is that they should be given their
chance and have their way.

If the publication of this document had been laid as an attempt
to induce an uprising against government at once, and not at some
indefinite time in the future, it would have presented a different
question. The object would have been one with which the law
might deal, subject to the doubt whether there was any danger
that the publication could produce any result; or, in other words,
whether it was not futile and too remote from possible consequences.
But the indictment alleged the publication and nothing more.

It is obvious that Holmes did not accept the majority's dis-
tinction between two kinds of statutes, one that punished acts
and one that punished utterances. His refusal to accept the dis-
tinction is especially significant since it was Holmes, rather
than his colleagues of the majority, who was a proponent of the
view that courts must presume the reasonableness and the con-
stitutionality of legislative acts.32 Holmes would not declare
the New York statute unconstitutional, but he would subject
a prosecution under the act to the clear and present danger
test, and he refused to conclude that the statute made this
constitutional test redundant. We shall have more to say about
this in our discussion of the Dennis case.
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In the decade (1925-1935) immediately following the Git-

low decision, the clear and present danger doctrine was men-
tioned only twice—by Justice Brandeis in his concurring
opinion in Whitney v. California (i927),33 which we have al-
ready considered, and by Justice Cardozo in his dissenting
opinion in Herndon v. Georgia in 1935-34 Although First
Amendment cases35 were before the Court, the doctrine was
not mentioned in any majority opinion, as we have said, until
Herndon v. Lowry™ in 1937—a case that deserves some con-
sideration.

Angelo Herndon, a Negro Communist Party organizer in
the South, was convicted for attempting to incite insurrection
and was sentenced by Georgia courts to imprisonment for not
less than eighteen years. The attempt to incite insurrection was
made, according to the state's evidence, by calling and attending
public meetings and by making speeches for the purpose of or-
ganizing the Communist Party of Atlanta, and with this intent,
by circulating pamphlets and other publications. The statute,
under which Herndon was convicted, broadly provided that
"any attempt, by persuasion or otherwise, to induce others to
join in any combined resistance to the lawful authority of the
State shall constitute an attempt to incite insurrection." The
statutory penalty was death, unless the jury recommended
mercy.

When arrested, Herndon had with him Communist Party re
ceipts and membership books, copies of the Daily Worker, and
some party pamphlets and magazines. Some party literature was
also found in his room. But there was no proof that he had
distributed any of the literature except two circulars that the
state supreme court characterized as "more or less harmless."
The membership forms spoke of "the proletarian struggle"
and of "the revolutionary theory of Marxism." They called for
"equal rights for Negroes and self-determination for the Black
Belt." The prosecution made a great deal of the party's call
for Negro self-determination. They introduced into evidence
pamphlets that were in Herndon's possession that called for
the establishment of a Negro belt across some Southern states,
to be accomplished by confiscation of the lands of white capi-
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talists, and by the Negro majority wielding power over the
white minority. Toward achieving these ends, there should be
demonstrations, strikes, and tax boycotts; and Negro self-de-
termination was to be viewed as only a step toward the ultimate
end of a "National Rebellion." There was no evidence that
Herndon distributed this literature or that he advocated any
doctrine implying such violent subversion of law and order.

The state supreme court, upholding the conviction, said
that to establish guilt the state need not prove that a defendant
intended that an insurrection should follow instantly, "but it
would be sufficient that he intended it to happen at any time,
as a result of his influence, by those whom he sought to incite."

The United States Supreme Court, by a bare majority, re-
versed the conviction. In his opinion for the Court, Justice
Roberts quoted the clear and present danger language from
the Schenck opinion; but, he noted, the Georgia statute was
quite different from the Espionage Act of 1917, and it was
also quite different from the New York statute before the Court
in the Gitlow case. In the instant case the statute was neither
specific nor limited in its terms and application, and the facts
proved against Herndon did not establish his guilty intent as
judged by a standard of guilt clearly defined by a statute.

Some of the tenets of the party were lawful and others, it
may be assumed, were unlawful; but there was no proof that
Herndon brought the unlawful aims to the attention of per-
sons whom he sought to induce to join the party, or that he
approved the unlawful aims, "or that the fantastic program
they envisaged was conceived of by anyone as more than an
ultimate ideal."

As construed by the state courts, the statute under which
Herndon was convicted did not furnish "a sufficiently ascer-
tainable standard of guilt." The judge and jury, trying a person
under the statute as construed by the state courts, "cannot ap-
praise the circumstances and character of the defendant's ut-
terances or activities as begetting a clear and present danger of
forcible obstruction of a particular state function."

Does this passage import an approval of an application of the
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clear and present danger doctrine to the facts before the Court
in the Herndon case? It is hard to say, especially in view of
the fact that earlier in his opinion Justice Roberts differentiated
sharply the Espionage Act cases from the instant case. It is
easier to say what the Court did not approve. It did not approve
of a conviction for utterances made with an intent that an
insurrection should happen "at any time" as a result of the
"influence" of the words upon those whom the speaker sought
to influence, or for utterances made with an intent that an in-
surrection should happen "at any time" within which the
speaker "might reasonably expect" his "influence" to be felt
by those whom he sought to induce. For under this test of
danger "at any time," said Justice Roberts, it would be sufficient
for conviction if the jury thought that the defendant

reasonably might foretell that those he persuaded to join the party
might, at some time in the indefinite future, resort to forcible re-
sistance of government. The question thus proposed to a jury in-
volves pure speculation as to future trends of thought and action.
Within what time might one reasonably expect that an attempted
organization of the Communist Party in the United States would
result in violent action by that party? If a jury returned a special
verdict saying twenty years or even fifty years the verdict could not
be shown to be wrong. The law, as thus construed, licenses the
jury to create its own standard in each case. . . . The statute, as
construed and applied, amounts merely to a dragnet which may
enmesh anyone who agitates for a change of government if a jury
can be persuaded that he ought to have foreseen his words would
have some effect in the future conduct of others. ... So vague and
indeterminate are the boundaries thus set to the freedom of speech
and assembly that the law necessarily violates the guaranties of
liberty embodied in the Fourteenth Amendment.

Taking Justice Roberts' opinion as a whole, it is hard to
escape the feeling that Justice Roberts found himself in the
middle between two poles. On the one hand there was the
proposition that speech should be protected unless and until
it could be shown that it created, or was intended to create, a
clear and present danger. On the other hand there was the
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"bad tendency" test, under which speech would be protected
unless and until it could be shown that it reasonably could be
expected to cause somebody someday in the indefinite future to
resort to the force and violence that the speaker thought he
foresaw. While Justice Roberts was ready to reject the latter
test, he was not willing to commit himself unambiguously to the
former. As we shall see, it is doubtful if the conflict has thus
far been resolved; the tension between the two poles remains.37

Starting with Thornhill v. Alabama in 1940,38 the Court
mentioned or relied on the clear and present danger doctrine
with considerable regularity. In the Thornhill case, speaking for
all members of the Court except Justice McReynolds, Justice
Murphy said that discussion of matters of public interest may
be abridged "only where the clear danger of substantive evils
arises under circumstances affording no opportunity to test
the merits of ideas by competition for acceptance in the market
of public opinion"; and for this proposition he cited the
opinions of Holmes in the Schenck and Abrams cases. And in
Cantwell v. Connecticut, decided later in the same year, Justice
Roberts said for a unanimous Court that although the contents
of the phonograph record played by a Jehovah's Witness on a
public street naturally aroused animosity,

we think that, in the absence of a statute narrowly drawn to define
and punish specific conduct as constituting a clear and present dan-
ger to a substantial interest of the State, the petitioner's communi-
cation, considered in the light of the constitutional guaranties,
raised no such clear and present menace to public peace and order
as to render him liable to conviction.39

Roberts cited as authorities for this conclusion the Schenck
case, Herndon v. Lowry, and the Thornhill case. Thus twenty-
one years passed between the first acceptance, if one may call
it that, of the doctrine by a unanimous Court and its renewed
acceptance by a unanimous Court—a very uneven career, to say
the least, for a constitutional doctrine—and in both Thornhill
and Cantwell, unlike Schenck, the decision was for the de-
fendants.
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Between the Cantwell and the Dennis cases the doctrine wove

itself into and out of majority and dissenting opinions. Only the
specialist can have the patience to follow the path of the doc-
trine in detail in the intermediate cases.40

But we must take note that during these years the doctrine
was subjected to serious question by Justice Frankfurter. Start-
ing with his dissenting opinion in Bridges v. California in
1941,41 Justice Frankfurter attacked what he thought was a
doctrinaire use of the clear and present danger phrase. In the
Bridges dissent he argued that the phrase was intended by
Holmes and Brandeis as only a "rule of reason," the application
of which still required "the exercise of good judgment." It
was only a "short-hand" phrase, the recitation of which solved
no problem; and the "literary difference" between it and "rea-
sonable tendency" was "not of constitutional dimension."

While other members of the Court, as we have seen, had pre-
viously by-passed the doctrine, no one until this time had ven-
tured to reduce it to a mere phrase.

In his dissenting opinion in the Barnette case in 1943 Justice
Frankfurter spoke of clear and present danger as "a felicitous
phrase" that must be considered only within the context in
which Justice Holmes used it and only in relation to the situa-
tion for which Holmes adapted it.42 Holmes was not, in the
Schenck case, "enunciating a formal rule that there can be no
restriction upon speech and, still less, no compulsion where
conscience balks, unless imminent danger would thereby be
wrought 'to our institutions or our government.' " And in
1946, in his concurring opinion in Pennekamp v. Florida,
Frankfurter again said that clear and present danger "was never
used by Mr. Justice Holmes to express a technical legal doc-
trine or to convey a formula for adjudicating cases. It was a
literary phrase not to be distorted by being taken from its con-
text." 43

In 1951, in the Dennis case, Frankfurter's view became the
view expressed for the Court by Chief Justice Vinson.44 Using
Frankfurter's words but not within quotation marks, Vinson
said:
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neither Justice Holmes nor Justice Brandeis ever envisioned that
a shorthand phrase should be crystallized into a rigid rule to be
applied inflexibly without regard to the circumstances of each case.
. . . Nothing is more certain in modern society than the principle
that there are no absolutes, that a name, a phrase, a standard has
meaning only when associated with the considerations which gave
birth to the nomenclature.

Then, having reduced clear and present danger from a doctrine
to a phrase, the Court proceeded to decide what the phrase
meant within the circumstances presented by the case of Dennis
v. United States.

To a consideration of this landmark case we now turn.



27

The Doctrine Reduced to a

Phrase: Dennis v. United States

IN 1940 Congress enacted the Smith Act.1 Sections 2 and 3 of
the act, which alone are relevant here, provided as follows:

Sec. 2.
(a) It shall be unlawful for any person—
(1) to knowingly or wilfully advocate, abet, advise, or teach the

duty, necessity, desirability, or propriety of overthrowing or de-
stroying any government in the United States by force or violence,
or by the assassination of any officer of such government;

(2) with the intent to cause the overthrow or destruction of any
government in the United States, to print, publish, edit, issue, circu-
late, sell, distribute, or publicly display any written or printed
matter advocating, advising, or teaching the duty, necessity, desira-
bility, or propriety of overthrowing or destroying any government in
the United States by force or violence;

(3) to organize or help to organize any society, group, or assembly
of persons who teach, advocate, or encourage the overthrow or
destruction of any government in the United States by force or
violence; or to be or become a member of, or affiliate with, any such
society, group, or assembly of persons, knowing the purposes thereof.

(b) For the purposes of this section, the term "government in
the United States" means the Government of the United States,
the government of any State, Territory, or possession of the United
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States, the government of the District of Columbia, or the govern-
ment of any political subdivision of any of them.

Sec. 3. It shall be unlawful for any person to attempt to commit,
or to conspire to commit, any of the acts prohibited by the provi-
sions of ... this title.

Note should be taken of the fact that these sections do not
punish overthrow of the government, or attempts to overthrow
the government; they punish the knowing or wilful advocacy or
teaching of the duty, necessity, desirability or propriety of over-
throwing government; or the publication of matter that teaches
or advocates the duty, necessity, desirability or propriety of
overthrowing government, with the intent to cause the over-
throw of government by such publication; or the organizing
of a group to teach or advocate the overthrow of government, or
to join such a group with knowledge of its purpose. A person
could commit any of these criminal offenses by acting alone or
by conspiring with others to commit them.

In 1948 the twelve top leaders of the Communist Party of
the United States were indicted under the conspiracy provision
of the act. Eleven of them were tried and convicted, and the
judgments of conviction were upheld by the Supreme Court.2

They were convicted for wilfully and knowingly conspiring (1)
to organize the Communist Party as a group that would teach
and advocate overthrow of the Government of the United States
by force and violence, and (2) knowingly and wilfully to ad-
vocate and teach the duty and necessity of overthrowing and
destroying the Government of the United States by force and
violence.

The Communist Party was first organized in the United States
in 1919.3 On June 22, 1941, Nazi Germany attacked the
U.S.S.R.; on December 11 of the same year Germany and the
United States declared war on each other; so that then the
United States and the U.S.S.R. were war allies. These events
placed the party in the unusual position of being a supporter
of a capitalist government. As the 1944 national election ap-
proached, the Communists decided that the word "Party"
should be eliminated from the name of the Communist or-
ganization, so that Communists may vote for, and work for
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the re-election of, President Roosevelt, and thus endorse and
support his war policies. At a national convention held in May
1944 the Communist Party became the Communist Political
Association. On May 7, 1945, Germany surrendered. A few
weeks later, on May 24, 1945, the Daily Worker reprinted an
article by the French Communist, Jacques Duclos, "On the
Dissolution of the Communist Party of the United States," in
which the writer said: "It is clear that American Communists
were right in supporting the candidacy of President Roosevelt
in the last election but it was not at all necessary for this to
dissolve the Communist Party."4 This was interpreted by
American Communists as a warning that Stalin was calling a
halt to Russian collaboration with the United States; accord-
ingly, at a convention of the Communist Political Association
in July 1945 the organization again became the Communist
Party of the United States.

On July 20, 1948, a federal grand jury indicted the persons
elected by the 1945 party convention to constitute the party
secretariat, several members of the party's national board, and
several who were on the national committee. They were charged
with conspiracy to organize the party in 1945, and with con-
spiracy, from that time until the date of the indictment, to teach
and advocate the duty and necessity to overthrow the Govern-
ment. The trial of the case before Judge Harold R. Medina in
the federal district court in New York lasted nine months, six
of which were given over to the taking of testimony. The trial
record came to 16,000 pages. The defendants were found guilty
by a jury, and the judgments were affirmed by the court of
appeals.5

The opinion for the court of appeals was by Judge Learned
Hand, one of the most respected and distinguished jurists of
our time—a man of profound culture and scholarship, with
wide interests and humane instincts. As we shall see, when the
Dennis case came before the Supreme Court, Judge Hand's
opinion was studied with care and was given much weight.

The first and most important issue, said Judge Hand, was
whether the evidence was sufficient to support the jury's verdict
that the defendants were guilty of the crime charged in the
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indictment. The defendants were engaged in a concerted effort
to teach the doctrines of Marxism-Leninism. What are these
doctrines? According to the prosecution, these doctrines, as
summarized by Judge Hand, are

that capitalism inescapably rests upon, and must perpetuate, the
oppression of those who do not own the means of production: that
to it in time there will succeed a classless society, which will make
the paraphernalia of government unnecessary; but that there must
be an intermediate and transitional period of "dictatorship of the
proletariat," which can be established only by the violent overthrow
of the existing government, if that be capitalistic. No entrenched
bourgeoisie, having everything to lose and nothing to gain by the
abolition of capitalism, . . . will ever permit itself to be superseded
by ... the ballot. . . . Therefore, the transition period involves
the use of "force and violence," temporary it is true, but inescapable;
and although it is impossible to predict when a propitious occasion
will arise, one certainly will arise; . . . when the time comes the
proletariat will find it necessary to establish its "dicatorship" by
violence.

Opposed to this interpretation of Marxism-Leninism was the
contention of the defendants that they had sought to achieve
change only through constitutional means, that force and vio-
lence were no part of their program except that the proletariat
would need to resort to such means in order to resist the efforts
of the bourgeoisie to oust them from power won by constitu-
tional actions; in other words, Communists will not resort to
force to achieve power, but will meet force with force after
they will have won power.

On this issue of fact, the court of appeals held that the Gov-
ernment had clearly established its case by the testimony of its
witnesses and by the Communist publications that it had sub-
mitted to the jury. This meant that the defendants had made
concerted efforts to teach and advocate the overthrow and
destruction of the Government by force and violence as a means
toward the establishment of Communism in the United States,
and that they had formed the Communist Party to teach and
advocate the principles of Marxism-Leninism.

The next question considered by Judge Hand was whether
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these activities could be punished without abridging the First
Amendment. After reviewing cases from Schenck through
Douds, Judge Hand said that "the phrase, 'clear and present,
danger,' is not a slogan or a shibboleth to be applied as though
it carried its own meaning; but that it involves in every case a
comparison between interests which are to be appraised quali-
tatively." In each case courts, said Judge Hand,

must ask whether the gravity of the "evil," discounted by its im-
probability, justifies such invasion of free speech as is necessary to
avoid the danger. We have purposely substituted "improbability"
for "remoteness," because that must be the right interpretation.
Given the same probability, it would be wholly irrational to con-
done future evils which we should prevent if they were immediate;
that could be reconciled only by an indifference to those who come
after us. It is only because a substantial intervening period between
the utterance and its realization may check its effect and change its
importance, that its immediacy is important. . . . We can never
forecast with certainty; all prophecy is a guess, but the reliability
of a guess decreases with the length of the future which it seeks to
penetrate.

As Judge Hand developed this line of argument, it became clear
that by a "present danger" he meant a "probable danger," and
that the probability of a danger is established by the character
of the actors and by the circumstances within which they act.

As to the actors, Judge Hand spoke of the defendants as the
controlling spirits of a rigidly organized and ruthlessly disci-
plined group of persons who demand inflexible doctrinal ortho-
doxy; and one doctrine of their faith is the violent capture of
all existing governments and the denial of the possibility of
success by lawful means.

As to the circumstances within which the defendants acted
at the time of the indictments (1948), Judge Hand said that our
Government had been singled out by the Communist powers
as the chief enemy of their faith, and that a single incident
might have led to war. "We do not understand how one could
ask for a more probable danger. . . . Such a conspiracy [by the
defendants] creates a danger of the utmost gravity and of
enough probability to justify its suppression. We hold," con-
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eluded Judge Hand, "that it is a danger 'clear and present.' "

Who decides whether the alleged acts of defendants constitute
"a danger 'clear and present' "? Judge Medina ruled that this
was a question for him, as trial judge, to decide. He instructed
the jury:

I find as matter of law that there is sufficient danger of a substantive
evil that the Congress has a right to prevent to justify the applica-
tion of the statute under the First Amendment of the Constitution.

This is matter of law about which you have no concern. It is a
finding on a matter of law which I deem essential to support my
ruling that the case should be submitted to you to pass upon the
guilt or innocence of the defendants.

This instruction to the jury was approved by Judge Hand.
The question, he said, gets down to a choice between competing
interests: "whether the gravity of the 'evil,' discounted by its
improbability, justifies such invasion of free speech as is neces-
sary to avoid the danger." Ordinarily a choice between com-
peting interests (as was involved, e.g., in the Douds case) is for
the legislature; but when it is impracticable to make the choice
in general propositions, it may be left to administrative tri-
bunals or to the courts. The choice may be left to juries when
the competing interests concern only individuals involved in a
private action, as, e.g., in a suit based on negligence; but it
would be improper to put the question to a jury when the
conflict is over "momentous public interests." 6

Judge Hand's opinion was an attempt at finding a middle-
of-the-road solution between two extreme positions which may
be described as follows:

1. The position of the prosecution 7 was that the Supreme
Court in the Gitlow case had decided that utterances advocating
the violent overthrow of government may by legislation be
punished as crimes. Advocacy and teaching of the overthrow of
government are not part of the public opinion in a democracy;
they are not to be tolerated in the market place of ideas; they
are on a par with obscene and fraudulent utterances, which
may be punished without the need to "wait and see" until they
have created a clear and present danger. Such utterances do not



Doctrine Reduced to a Phrase 313
call for "freedom for the thought we hate." Just as Congress
may punish an attempt to overthrow government, so, too, it
may punish recruitment of volunteers for this attempt—it may
strike at an attempt and also at the activities that are prepara
tory for the attempt. Whatever intellectual content there may
be in utterances that teach overthrow of government, "such
utterances"—as Justice Murphy said of "the lewd and obscene,
the profane, the libelous, and the insulting or 'fighting' words"
—"are no essential part of any exposition of ideas, and are of
such slight social value as a step to truth that any benefit that
may be derived from them is clearly outweighed by the social
interest in order and morality."

2. The position of the defense 8 was that, assuming for the
sake of argument that the defendants advocated and taught the
overthrow of government, the First Amendment does not out-
law such utterances unless the facts and circumstances show
that the utterances were part of an actual attempt to overthrow
government. The First Amendment freedoms stand in a "pre-
ferred position"; therefore, no mere weighing of interests, no
mere rule of reason or of reasonableness can condemn utter-
ances as criminal as long as they are mere utterances and do
not add up to an attempt, or part of an attempt, to overthrow
government; it is only when utterances create an imminent
danger of overthrow of government that they can be assimilated
to an attempt to overthrow government. When the date of
the revolution is far in the future, the revolutionary utterances
are constitutionally protected.

Neither of these positions was accepted by Judge Hand. He
did not put revolutionary utterances beyond the fence of the
First Amendment, as if they were no better than lewd or ob-
scene expressions; nor did he think that they are constitu-
tionally protected unless they are part of an attempt to over-
throw government or unless they create an imminent danger of
such overthrow. If a concerted undertaking to teach and ad-
vocate overthrow of government creates a probability of danger,
it may be punished as a criminal conspiracy. If the danger is
improbable, the utterance is protected or privileged, and the
organization of those who would advocate or teach the over-
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throw of government is not then a criminal conspiracy. Under
the facts as produced at the trial, Judge Hand concluded that
in the summer of 1948, when the indictments were found, there
was probable danger from the actions of the defendant leaders
of the Communist Party: they constituted a conspiracy that
created "a danger of the utmost gravity and of enough proba-
bility to justify its suppression." The conspiracy was "a danger
'clear and present.' "

All of the essential points made by Judge Hand were accepted
by Chief Justice Vinson in his opinion in which Justices Reed,
Burton, and Minton joined.9 The important points made by
Chief Justice Vinson may be summarized as follows:

1. The Smith Act must be construed as requiring proof of
intent to overthrow government by force and violence. Those
who are charged with its violation must be shown to have this
intent; and "certainly those who recruit [adherents or mem-
bers] and combine for the purpose of advocating overthrow
intend to bring about that overthrow." They may advocate now
with the intent to overthrow "as speedily as circumstances per-
mit."

2. There is no right to rebel against the Government of
the United States, for the Government is not dictatorial but
provides for orderly and peaceful changes.

3. Since there is no right of revolution, there is no right to
prepare for a revolution. Acts that are intended to overthrow
the Government by force and violence may be punished.

4. The Smith Act is directed at advocacy, not teaching in
the sense of discussion. It does not, as interpreted by Judge
Medina, stifle ideas or prohibit academic discussion of Marxism-
Leninism. The free discussion of political theories, the "tradi-
tional rights of Americans to discuss and evaluate ideas" are
left intact and constitutionally protected. Free discourse re-
mains: speech can rebut speech, propaganda can answer propa-
ganda.

5. But not all speech is constitutionally protected. There are
other values, to which the value of speech must at times give
way.

6. It must be remembered that in the Schenck case, in which
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Holmes first used the clear and present danger phrase, there
was no proof that there was a threat to the safety of the United
States. The evidence showed only an "insubstantial gesture"
toward attempting to cause insubordination in the armed forces
and to obstruct recruiting. The prosecution was based only on
the publication and circulation of a document. Yet the Court
unanimously upheld the conviction. So, too, in subsequent de-
cisions in which convictions were sustained: in Debs there was
only one speech; in Frohwerk there were only twelve news-
paper articles; in Abrams copies of only two socialist circulars
had been distributed; in Schaefer there was the publication of a
German-language newspaper with allegedly false articles that
were critical of World War I and of capitalism; in Pierce there
was distribution of a four-page pamphlet by a clergyman. In
Debs and Frohwerk the decisions were unanimous; in the other
cases Holmes and Brandeis dissented because they doubted the
"probable effectiveness of the puny efforts toward subversion."

In all these cases the defendants were tried under statutes in
which the offenses were specified in nonspeech or nonpress
terms, but the prosecution relied on speeches or publications to
prove the offenses. When Holmes and Brandeis dissented, it
was only because they felt that the evidence was insufficient to
establish the crime of interference with enlistment or some
other such crime.

In the Gitlow case the situation was different, for there the
New York statute was directed at speech: it made it a crime to
advocate the necessity or propriety to overthrow government
by force. The defendant had published a manifesto attacking
the Government and capitalism. In sustaining the conviction,
the Court held that the clear and present danger test did not
apply because the legislature had found that a certain kind of
speech was itself harmful and lawful. Since it was reasonable
for a state to protect itself against revolution, it was also rea-
sonable to protect itself against advocacy of revolution.

In dissenting in the Gitlow case Justices Holmes and Brandeis
refused to make a distinction between (a) a statute which made
certain acts unlawful—e.g., interference with military recruit-
ment—and where the prosecution relied on utterances to prove
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the statutory offense, and (b) a statute which made utterance
itself the crime. In either case, they contended, the clear and
present danger test applies.

The Smith Act makes utterance itself criminal. Shall the
Court follow the majority views of the Court in the Gitlow
case or the views of Holmes and Brandeis? Chief Justice Vinson
said that while Gitlow had not been expressly overruled, subse-
quent judicial opinion inclined toward the Holmes-Brandeis
position. Clear and present danger is the test if a restriction on
speech is involved.

7. But clear and present danger is not a rigid rule. "To those
who would paralyze our Government in the face of impending
threat by encasing it in a semantic straitjacket we must reply
that all concepts are relative." What, then, does the "phrase"
impart?

The Government may limit speech to protect itself against
overthrow by force and violence. But at what point may it limit
speech? "If Government is aware that a group aiming at its
overthrow is attempting to indoctrinate its members and to
commit them to a course whereby they will strike when the
leaders feel the circumstances permit, action by the Government
is required." Even though the attempt to overthrow may be
doomed from the outset because of inadequate numbers or
power of the revolutionists, and even if the Government is
strong enough to crush a rebellion, the Government does not
need to wait. Success or probability of success is not the test.
Government may prevent the attempt, if there is a group ready
to make the attempt "as speedily as circumstances would per-
mit," by punishing the members of the group; for the existence
of the group is itself the danger or the evil: "it is the existence
of the conspiracy which creates the danger."

The clear and present danger means what Judge Hand said
it means: "In each case [courts] must ask whether the gravity
of the 'evil,' discounted by its improbability, justifies such in-
vasion of free speech as is necessary to avoid the danger."

Here was a highly organized conspiracy, with members
rigidly disciplined and subject to call when the defendants
would feel that the time had come for action. These facts were
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"coupled with the inflammable nature of world conditions,
similar uprisings in other countries, and the touch-and-go
nature of our relations with countries with whom . . . [de-
fendants] were in the very least ideologically attuned." The
"ingredients of the reaction" were present; "we cannot bind
the Government to wait until the catalyst is added." There was
a clear and present danger of a substantive evil.

8. The Smith Act can constitutionally apply only if and when
a clear and present danger exists. Whether or not such a danger
exists is a question of law for the trial judge and not for the
jury. If the judge rules that the act applies because of the
existence of a clear and present danger, then the case can go to
the jury on the question of fact, i.e., whether the evidence estab-
lished beyond a reasonable doubt that the defendants violated
the act.

Affirming the judgments of conviction, Chief Justice Vinson
concluded that the defendants

intended to overthrow the Government of the United States as
speedily as the circumstances would permit. Their conspiracy to
organize the Communist Party and to teach and advocate the over-
throw of the Government of the United States by force and violence
created a "clear and present danger" of an attempt to overthrow the
Government by force and violence. They were properly and consti-
tutionally convicted for violation of the Smith Act.

It is difficult to simplify the foregoing line of reasoning;
still, one must make the effort in the interest of worthwhile
discussion. Reduced to elementary terms, Chief Justice Vinson's
opinion, I think, stands for the following propositions:

When men actually stage a revolution—e.g., they take am-
munition into the White House and the Capitol and start
shooting—of course they may be punished. When their actions
fall short of revolutionary deeds but add up to an attempt—
e.g., they are armed and are in a cavalcade of automobiles on
the way to Government buildings, with intent to commit assas-
sinations and other acts of force and violence—of course they
may be punished for the attempt. If they organize themselves
for the purpose of teaching and advocating the necessity and
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desirability of overthrowing the Government, and they or-
ganize an association or party that will have as its purpose such
advocacy and teaching, they constitute a conspiracy, which,
though it falls short of being an attempt, may constitute a clear
and present danger of an attempt to overthrow the Government.

An attempt is only one step removed from the substantive
deed that persons may intend. Utterances, or the formation of
an organization that would produce utterances, may be two
steps removed from the ultimate deed (an actual use of force
and violence with the intent to overthrow the Government).
Persons caught at the point that is two steps removed may be
punished as coconspirators if they created a clear and present
danger of getting to the point that is only one step removed
from the ultimate event. And "clear and present danger" means
"clear and probable danger." Even though we may be certain
that if the conspirators ever reached the point that is only one
step removed from the ultimate event, their attempt would be
a quick and decisive failure; since they could be punished for
trying, they may also be punished for preparing to try, even
though the preparation consists only in using speech and in
organizing an association only for the use of speech.

In a concurring opinion, Justice Frankfurter protested
against efforts to make an absolute of the First Amendment or
of the clear and present danger rule. "It were far better," he
said,

that the phrase [clear and present danger] be abandoned than that
it be sounded once more to hide from the believers in an absolute
right of free speech the plain fact that the interest in speech, pro-
foundly important as it is, is no more conclusive in judicial review
than other attributes of democracy or than a determination of the
people's representatives that a measure is necessary to assure the
safety of government itself.

There is no escape from the onerous task to weigh conflicting
interests. The Government has the duty to preserve itself and
the Nation; the Government has the duty to respect freedom
of speech. These interests may, as in the instant case, conflict.
Must free speech be preferred to preservation of the Govern-
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ment and the Nation? Yes, some authorities say, unless the
speech creates a clear and present danger to the preservation
of the Government or the Nation. But what does "clear and
present danger" mean? Does it mean anything more than the
demand to weigh, within the confines of the judicial process,
the competing interests in free speech and in national se-
curity? In weighing these interests the courts must consider
many complex factors, including "the relative seriousness of
the danger in comparison with the value of the occasion for
speech or political activity; the availability of more moderate
controls than those which the state has imposed; and perhaps
the specific intent with which the speech or activity is
launched." 10 There is no escape, said Frankfurter, from the
need to weigh one interest against another, and to do so in
the light of many, varied, and complex factors: the clear and
present danger is not to be used as an inflexible dogma for the
solution of non-Euclidean problems. It is doubtful if the sub-
stitution of "probability" for "clear" and "present," by itself,
helps the thought process.

Furthermore, the legislative judgment must be respected. To
this extent the Gitlow opinion was correct. But respect for the
legislative judgment was carried too far in that case, for the
publication of the Left-Wing Manifesto in the circumstances
could hardly have justified serious concern. In other words,
Frankfurter believed that the New York statute that was before
the Court in the Gitlow case—"nearly identical to the Smith
Act"—was constitutional, but should not have been applied
to the acts of the defendant. "In contrast," however, "there is
ample justification for a legislative judgment that the con-
spiracy now before us [in the Dennis case] is a substantial
threat to national order and security."

This line of thought involves the question where in the scale
of values should be placed utterances that advocate overthrow
of government; for the Smith Act is directed against such ut-
terances. How much respect should be accorded the judgment
of Congress expressed in the Smith Act? "On any scale of values
which we have hitherto recognized," said Frankfurter, "speech
of this sort ranks low."
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Together with this judgment is the fact that the defendants,

as found by the jury, formed the Communist Party, which at the
time of the indictment was "of significant size [it had some
60,000 members], well-organized, well-disciplined, conditioned
to embark on unlawful activity when given the command."
The Court, said Frankfurter, could also take judicial notice
that Communist doctrines were in the ascendency in powerful
nations that were unfriendly to the United States. Member-
ship in the party "was organized in small units, linked by an
intricate chain of command, and protected by elaborate pre-
cautions designed to prevent disclosure of individual identity."
Members of the party occupied positions of importance in
political and labor organizations.

Despite these facts, if the question how to adjust the clash
of interests were one for the Court to answer, it may well be
that we, said Frankfurter, might choose to act differently; but
the policy question was one for Congress and not for the Court,
and Congress, acting in the light of many facts available to it,
has exercised its judgment in the light of its responsibility.
The Court ought not to translate "undesirable" into "unconsti-
tutional." Especially is this so when the democratic process
remains unimpaired even if the Smith Act remain on the statute
book, and so Congress is free to repeal or change the law.

Justice Frankfurter made it clear that he doubted the wisdom
of the Smith Act. Even when speech advocates overthrow of
government, there may still be a public interest in leaving it
free; for such advocacy, as in the case of Communist propa-
ganda, is coupled with criticism of social defects; and without
free criticism there may be no reform; and without reform a
society may find it impossible to conserve its health. Further-
more, said Justice Frankfurter,

suppressing advocates of overthrow inevitably will also silence crit-
ics who do not advocate overthrow but fear that their criticism
may be so construed. No matter how clear we may be that the
defendants now before us are preparing to overthrow our Govern-
ment at the propitious moment, it is self-delusion to think that we
can punish them for their advocacy without adding to the risks run
by loyal citizens who honestly believe in some of the reforms these
defendants advance. It is a sobering fact that in sustaining the
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conviction before us we can hardly escape restriction on the inter-
change of ideas. . . . Liberty of thought soon shrivels without free-
dom of expression. Nor can truth be pursued in an atmosphere
hostile to the endeavor or under dangers which are hazarded only
by heroes.

Society, then, was paying a heavy price for the enforcement
of the Smith Act; and Frankfurter doubted if the circumstances
wisely called for the purchase at such a price. Was it true that
national security was being purchased by imprisonment of the
defendants? Frankfurter quoted with approval from a statement
by George F. Kennan to the effect that Communism was an
external, but not an internal, danger. The party, said Kennan,
"represents a tiny minority in our country; it has no real con-
tact with the feelings of the mass of our people; and its position
as the agency of a hostile foreign power is clearly recognized by
the overwhelming mass of our citizens." We create, said Kennan,
an internal danger by the way we react to American Commu-
nists: we become "intolerant, secretive, suspicious, cruel, and
terrified of internal dissension because we have lost our own
belief in ourselves and in the power of our ideals." In com-
bating Communists, we become like them; and this is our real
internal danger. And Frankfurter quoted with approval a
statement by Sir William Haley that suppression will never win
a debate, and that if "the enemies of liberty are met with a
denial of liberty, many men of goodwill will come to suspect
that there is something in the proscribed doctrine after all.
Erroneous doctrines thrive on being expunged. They die if
exposed."

The Smith Act, as applied in the Dennis case, was, in the
view of Justice Frankfurter, thoroughly unwise, but yet it was
constitutional. "Much," he said, "that should be rejected as
illiberal, because repressive and envenoming, may well be not
unconstitutional." The concluding sentences of his opinion are:
"Without open minds there can be no open society. And if
society be not open the spirit of man is mutilated and becomes
enslaved."

It is difficult to restate Justice Frankfurter's position, but as
I read his opinion it comes to this:

1. When legislation is before the Court, and the question is
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its constitutionality, the Court must try to see the need for the
statute as Congress saw it. Although the Smith Act was adopted
in 1940, the Court's judgment of the act must be made in the
light of the facts available in 1948, when the defendants were
indicted; for the question was not the constitutionality of the
act on its face, but of the act as applied to the defendants in
the light of the proofs and in the light of facts of which the
trial court could take judicial notice. All these facts were to be
seen with the eyes of Congress. As thus seen, it would appear
that it may have been reasonable for Congress to conclude that
the security of the United States was endangered by the exist-
ence of the Communist conspiracy in the United States.

2. For someone outside Congress—e.g., a British observer, or
Mr. Kennan, or Felix Frankfurter as a private citizen—the
action of Congress, as seen through the prosecution, may be
unreasonable, or even dangerous nonsense. What such persons
see—no matter how wise and well-informed they may be—has
no bearing, however, on the constitutional issue.

3. But in enacting the Smith Act and in applying its terms
to the defendants, Congress restricted free speech. Here again
one must try to see the situation as Congress saw it. What Con-
gress saw was speech that advocated overthrow of the Govern-
ment, with intent that the speech be acted upon as speedily as
circumstances would permit. Congress reasonably could rank
such speech low in the order of values.

4. To a private citizen—e.g., Felix Frankfurter without his
judicial robe—even such speech ought to be tolerated; for
coupled with it is criticism of social and economic evils. Further-
more, if advocacy of overthrow is punished, persons who do not
believe in overthrow of government will inevitably be silenced
for fear that criticism will be confused with advocacy of over-
throw. In other words, suppression of revolutionary speech will
also suppress the speech of reformers. While the act and the
prosecution are directed against the Communist conspiracy,
nonetheless the interchange of ideas among non-Communist
citizens will be restricted. But these considerations do not spell
the unconstitutionality of the Smith Act as applied to the de-
fendants.
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The constitutionality is determined by the combination of

the propositions in paragraphs (1) and (3) above; while the
question of wisdom is determined by the combination of the
propositions in paragraphs (2) and (4) above.

This line of reasoning involves assumptions, which Justice
Frankfurter has made:

5. Congress has the duty to preserve the Nation and the
Government and to choose the means which seem reasonable
—seem reasonable to Congress—to achieve this end.

6. Congress must respect free speech and the other freedoms
guarantied by the First Amendment. But these freedoms are
not absolutes.

7. The guaranties of the First Amendment have no preferred
constitutional position.

8. There is one extremely significant value that must be kept
in mind; viz., the democratic processes must not be impaired
or restricted: citizens must be free to choose their legislative
representatives; so that if, in resolving a conflict between the
constitutional value of national security and the constitutional
value of free speech, Congress should err in judgment—though
acting constitutionally—the people would find it possible to
correct the error by enacting new legislation.

This line of reasoning, though admittedly impressive, is not
invulnerable. Let us point to a number of difficulties.

Justice Frankfurter said that it is important constitutionally
that the democratic processes be kept unimpaired and unre-
stricted. But he believed that the Smith Act, as applied in the
Dennis case, had a silencing, repressive effect, for reformers
will not speak for fear of being mistaken for revolutionaries. It
may follow, then, that to speak for the amendment or repeal
of the Smith Act might become dangerous after the convictions
of the defendants. "But it is relevant to remind that in sus-
taining the power of Congress in a case like this nothing ir-
revocable is done," Justice Frankfurter said. But is this true?
By his own testimony: "in sustaining the conviction before
us we can hardly escape restriction on the interchange of
ideas." Is not a restriction on the interchange of ideas detri-
mental to the democratic process that involves free citizens going
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freely to the polls to vote for candidates for Congress after free
and open debates have informed the citizens on the issues and
on the candidates' platforms? Again let us quote Frankfurter:
"No matter how clear we may be that the defendants now
before us are preparing to overthrow our Government at the
propitious moment, it is self-delusion to think that we can
punish them for their advocacy without adding to the risks
run by loyal citizens who honestly believe in some of the re-
forms these defendants advance." Truth, said Frankfurter, can-
not "be pursued in an atmosphere hostile to the endeavor or
under dangers which are hazarded only by heroes." Was it not
precisely to avoid the creation of such hazards and of such a
hostile atmosphere that the First Amendment was adopted?
"Without open minds there can be no open society," Frank-
furter said. But if an act of Congress contributes to a closing of
minds, and thus to a closed society, is it not interfering with
the "democratic process," without which there can be no "open
society"? Without an atmosphere conducive to open minds—
not only for "heroes" but for the ordinary citizens—there can be
no "democratic process," and no "open society." The last
sentence of his opinion, as we have seen, states that "if society
be not open the spirit of man is mutilated and becomes en-
slaved." Is not this truth basic to an understanding of the
rationale of the First Amendment? And does it not follow that
if an act of Congress affects the open spirit of man (who is not a
hero), so that it becomes mutilated and may become enslaved,
it is in conflict with the First Amendment?

What we have here is the following situation:
(a) Congress thought that the Communist conspiracy was a

serious menace, a substantial threat to national security, (b)
Frankfurter thought that Communism, while an external threat,
was not in fact a domestic danger.

(c) Congress thought that utterances that advocate over-
throw of the Government are not worthy of constitutional pro-
tection, (d) Frankfurter thought that such utterances also entail
criticism of existing evils and cannot, out of hand, be placed
outside the pale of the First Amendment.

(e) Congress thought that punishment of the defendants
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will not restrict free speech, (f) Frankfurter thought that the
judgments of conviction will restrict interchange of ideas.

Here is direct opposition on and contradiction of every sig-
nificant proposition; yet Justice Frankfurter, in order to avoid
the charge of lack of "judicial self-restraint," and in order not
to lay the Court open to the charge of acting as a "super-legisla-
ture," concluded that the convictions did not violate the First
Amendment.

Does this mean complete abdication of the power to hold
acts of Congress unconstitutional as in conflict with the First
Amendment? Not at all; for Frankfurter said that if an attempt
were made to apply the Smith Act to facts like those in the
Gitlow case, he might come to a different conclusion. Judicial
self-restraint stops short of judicial abdication. "It requires ex-
cessive tolerance of the legislative judgment," he said, "to sup-
pose that the Gitlow publication in the circumstances could
justify serious concern."

What we are left with is a balancing of interests or values,
which is by and large a legislative function or obligation; and
the door of judicial review is left open, but only very slightly.
Congress may be wrong in all its essential judgments with re-
spect to a matter like the Communist Party of the United States,
and in its legislative enactment may do more harm than good,
and may even seriously restrict First Amendment freedoms,
without contributing to national security (which was not
seriously endangered anyway!)—yet the legislation, from Justice
Frankfurter's standpoint, would be constitutional.

In the Dennis case Frankfurter was following the line he took
in the majority opinion in the Gobitis case u and in the minority
opinion in the Barnette case.12 While in those cases he might
have argued with some reason that the democratic process re-
mained unimpaired by a law that compelled pupils that were
Jehovah's Witnesses to salute the flag in school exercises, he
could not sustain this position in the Dennis case without de-
nying the facts of life as he knew them.

Justice Frankfurter, as we have seen, makes a distinction be-
tween wisdom and constitutionality—an act of Congress may be
unwise and yet constitutional. I feel sure that no matter how
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many times Frankfurter may repeat this proposition, American
citizens will tend to think that what is constitutional is wise
and that what is wise is constitutional. And this feeling cannot
and ought not to be brushed aside as one based on ignorance or
foolishness; for a constitution ought to be an expression of the
wisest political thought of the people—it ought to be framed
so as to maximize legislative and judicial wisdom and to mini-
mize idiocy. Was it not for this purpose that the Constitution
was ordained and established for the United States? Children
in the public schools and high school are taught, in the words
of the Preamble to the Constitution, that the Constitution was
adopted "in order to form a more perfect union, establish
justice, insure domestic tranquility, provide for the common de-
fence, promote the general welfare, and secure the blessings of
liberty to ourselves and our posterity. . . . " The normal as-
sumption made by the average citizen is that a law that does not
promote the general welfare or that does not secure the blessings
of liberty to ourselves and our posterity is in conflict with the
Constitution; and since the law was made by the legislature,
it will need to be unmade by the Court. From this point of
view it is, of course, the duty of the Court to decide whether
or not the act of the legislature conforms with the purposes of
the Constitution; and while the Court should respect the
judgment of Congress, it is the Court's judgment that the coun-
try must respect.

Students of Supreme Court opinions may know, with Justice
Frankfurter, that this is folklore but not good constitutional
law. Citizens who are strongly opposed to a decision of the
Court may agree that there may be a wide and deep gulf
separating wisdom and constitutionality—this is how white
people in the South have reacted to the decisions of the Court
that have declared state segregation laws unconstitutional. But
the American consensus is different; it affirms the identity of
the Constitution with wisdom—and sometimes even with the
laws of God. When this identity breaks down, as happened in
the case of the Eighteenth (Prohibition) Amendment, the Con-
stitution will be changed, and so the Twenty-First Amendment
repealed the Eighteenth; but the common assumption is that
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such an operation is seldom necessary—witness the fact that the
Constitution has only twenty-two amendments, of which the
first ten were adopted almost simultaneously with the original
Constitution; thus only twelve times has the Constitution been
amended in a period of over one hundred and fifty years. The
conventional explanation of this extraordinary phenomenon is
that the Constitution is the embodiment of wisdom, and that
the Supreme Court on the whole has been its effective guardian.
"The American Constitution," said Gladstone, "is the most
wonderful work ever struck off at a given time by the brain and
purpose of man"—and the American people agree with this
judgment. How, then—the common man wants to know—is it
possible that what is constitutional, according to the Supreme
Court, shall nonetheless be foolish and even be a denial of the
blessings of liberty and a harm to the general welfare? Subtle
thoughts, finespun arguments in long judicial concurring opin-
ions do not touch the mind of the common man for whom the
Constitution was framed. The common man, if he knew what
was involved, probably would say to Justice Frankfurter: "If,
Sir, you agree with Mr. Kennan that Communism is not an
internal but only an external threat to our national security,
and if you think that the Smith Act convictions will restrict
free speech, then your official duty is clear: declare the act, as
applied in this case, unconstitutional, and no nonsense!—
begging your pardon, Sir."

Much of the trouble flows from the fact that Justice Frank-
furter's mind in such cases works along legislative rather than
judicial lines. He takes his stand against thinking within a
system of concepts, rules, principles, presuppositions, and seeks
to think within the framework of problems—not the problems
that one finds in the marketplace of ideas, but the problems one
finds where the fight is thickest and rough. Considering the
elements of such problems, his mind looks for a solution, but
not for a permanent answer. His attitude is experimental; he is
willing to test an hypothesis. If it works, all right; if not, he
will try something else. He thus places himself in the shoes of
a legislator. He looks for practical solutions to practical (and
not merely theoretical) problems; and often the problems in-
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volve conflicts of interests—boards of education against parents
of pupils,13 national security against freedom of speech, crime
detection against rights of privacy,14 the needs of fair judicial
administration against freedom of the press.15 He would leave
the practical solution of the practical problems of life to the
officials who are assumed to be practical men. If the citizens
find that their officials are not practical enough, they will re-
place them with others. In their experimentation legislators are
bound to adopt laws that will affect adversely freedom of
thought and speech and that will "offend a free-spirited society."
But these experiments—e.g., the Smith Act—will yet be con-
stitutional. "Reliance for the most precious interests of civili-
zation [like the freedoms of the First Amendment], therefore,
must be found outside of their vindication in courts of law." lfl

This attitude probably comes from Justice Frankfurter's de-
preciation of moral and other absolutes. With William James,
he would cry out: "Damn the absolute!" Absolutes, he believes,
imprison or paralyze the mind. The mind needs to be free to
move, by trial and error, from one hypothesis to another, from
one experiment to another. But an absolute puts a high wall
around thoughts or actions; it says, "Thus far and no further!"
The demands of life are for tough-minded relativities, not soft-
minded absolutes. Those who fear life cling to the securities
of absolutes; those who are courageous go in search of solutions
which they know to be only temporary, tentative, partial. The
absolutist will pontificate, mistaking the word for the deed;
while the relativist will experiment and do the world's hard and
dirty work.

This attack on absolutes is largely justified, but Justice Frank-
furter carries it too far, to the point where he would have
nothing to do with them. Thus he starts out by denying that the
First Amendment guaranties free speech as an absolute. Is the
clear and present danger doctrine an absolute? No, not any
more than is the First Amendment. Are matters improved by
substituting "probable" for "present"? Hardly, for one absolute
is no better than another—all are equally dangerous delusions.
The result is that he dispenses with both doctrines—clear and
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present, and clear and probable. Neither plays any role in his
Dennis opinion.

Three things need to be pointed out here:
1. As in his opinions in the flag salute cases, so, too, in the

Dennis case, Justice Frankfurter clings to a proposition which
he fails to recognize as an absolute; namely, the democratic
process—by which he means, broadly, keeping the way open for
the election of new legislators who may change the law—e.g.,
do away with the Smith Act, or repeal laws which permit boards
of education to require the flag salute.

2. He does not sufficiently see that for the effective and in-
telligent operation of the democratic process the First Amend-
ment freedoms are indispensable. If the end is the democratic
process, then the means are these freedoms; and there are no
other means; means and end are here inextricably, organically
connected.

3. Absolutes can be valuable tools of thought if used prag-
matically. They can be used to imprison thought, true enough;
but they can also be used to liberate thought. An absolute can
be a thought arrested at an arbitrary point. In that case it is
an enemy of the intelligence. But an absolute can also be a
living, throbbing thought, in which the process of the intelli-
gence continues to function as the thought, in all its sensitivity,
reaches out to touch and to react to facts, truths, problems. It
may start out as an hypothesis, but it ends—if ever it ends—
as James would say, as an ultimate, but as an ultimate that gen-
erates other truths, and which itself changes, becomes enriched
in meaning, in its never-ending process of becoming. It is
only in this way that we can live under a Constitution, because
it is a living Constitution under which we live. Belief in ab-
solutes in this pragmatic sense is perhaps not essential in the
legislative process, but it is indispensable, I think, in the judicial
process, especially when the judicial process involves consti-
tutional interpretation. If we had parliamentary supremacy, we
could dispense with this method of thought; but our system is
founded on a belief in constitutional supremacy, and this must
mean that there are limits on legislative experimentation—espe-
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cially, as Justice Frankfurter would admit, when the experiment
adversely affects the democratic process by creating fears when
the need is for courage, by creating insecurity when the need is
for confidence, by restricting deliberation and communication
when the need is for freedom of thought and exchange of ideas.
Perhaps something can be said for an experiment on behalf of
national security if it succeeds in its purpose even though in
the process First Amendment freedoms are to a degree sacrificed.
But what can possibly be said for such an experiment when one
believes, as Justice Frankfurter apparently does, that it is a mis-
conceived remedy for a nonexistent ailment? 17

A further blow to the clear and present—or probable—
danger doctrine was given by Justice Jackson in his concurring
opinion. He contended that the clear and present danger test
was "an innovation" of Justice Holmes for cases brought under
statutes that were designed to punish anarchists and that were
misapplied to socialists, pacifists, and Left-wing adherents. Since
the charges brought under these antianarchy statutes often
rested on "far-fetched inferences which, if true, would estab-
lish only technical or trivial violations," Holmes proposed clear
and present danger "as a test for the sufficiency of evidence in
particular cases." The test is good enough for the kind of case for
which it was devised. It should not be applied in a case based
on speech that directly or explicitly advocates a crime. Where
the speech does not directly or explicitly advocate a crime, and
the issue is a

hot-headed speech on a street corner, or circulation of a few in-
cendiary pamphlets, or parading by some zealots behind a red flag,
or refusal of a handful of school children to salute our flag, it is
not beyond the capacity of the judicial process to gather, compre-
hend, and weigh the necessary materials for decision whether it is
a clear and present danger of substantive evil or a harmless letting
off of steam.

To try to apply the test to Communists, however, is to make
the Government captive in a "judge-made verbal trap." In pre-
vious cases in which the clear and present danger test was used
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the courts faced "trivialities" that were being prosecuted and
which could be checked by this "rule of reason."

But the Dennis case, said Jackson, involves facts and issues
that are quite different. Holmes and Brandeis never had a
case like this before them.

The Constitution does not protect the right of an individual
to advocate or teach the overthrow of government. Such speech
is not constitutionally protected, and the clear and present
danger test has no application to such speech. The facts in the
Dennis case, said Jackson, go even beyond this proposition, for
what the case really involves

is a conviction for conspiracy, after a trial for conspiracy, on an
indictment charging conspiracy, brought under a statute outlawing
conspiracy. . . . The Constitution does not make conspiracy a civil
right. . . . The basic rationale of the law of conspiracy is that a
conspiracy may be an evil in itself, independently of any other evil
it seeks to accomplish. . . . Congress may make it a crime to con-
spire with others to do what an individual may lawfully do on his
own. . . . Although one may raise the prices of his products, and
many, acting without concert, may do so, the moment they con-
spire to that end they are punishable. The same principle is ap-
plied to organized labor. Any workman may quit his work for
any reason, but concerted actions to the same end are in some
circumstances forbidden.

To make out the crime of conspiracy no overt act need be
proved; the act of conspiring may itself be the crime. This is
not to say, Justice Jackson stated, that Congress could punish
conspiracy to advocate something the doing of which it could
not punish. But since Congress could punish the teaching or
advocacy of overthrow of government, it has the power to
punish a conspiracy for the purpose of so teaching or advocating.

While Jackson thought that the conspiracy weapon as against
Communists was "an awkward and inept remedy," he could
see no constitutional ground for depriving the Government of
this weapon. "There is no constitutional right to 'gang up' on
the Government." Jackson concluded by saying that he had
little faith in the long-range effectiveness of the convictions to
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stop the rise of Communism. "Communism will not go to jail
with these Communists."

The opinion by Justice Jackson has a flavor of hardheaded
realism, for it points up the conspiratorial aspect of the Com-
munist Party; but when examined closely, the opinion offers
very little constructive thought.

As to the clear and present danger test, Jackson was factually
mistaken in claiming that its origin was in cases which had
nothing to do with conspiracies. In the Schenck case, in which
the doctrine was first stated by Holmes, two of the three charges
were based on conspiracy; and in Frohwerk the conviction was
for conspiracy; so, too, in Abrams—and in this case the dis-
senting opinion of Holmes used the clear and present danger
test. Jackson's effort to differentiate, on historical grounds, free
speech cases that involved solitary individuals, in which the
clear and present danger test may be applied, and free speech
cases that involved a charge of conspiracy, in which the test
may not be applied, is without support in the decisions.

Jackson trivialized the test by limiting it to cases in which
the issue is "criminality of a hot-headed speech on a street
corner, or circulation of a few incendiary pamphlets, or pa-
rading by some zealots behind a red flag, or refusal of a handful
of school children to salute our flag."

Furthermore, he exaggerated the legal significance of con-
spiracy in free speech cases, thereby endangering the First
Amendment freedoms. For suppose that instead of an individual,
acting on his own initiative, making a hotheaded speech on a
street corner, two persons agree that each will make a hotheaded
speech on separate street corners, or on the same street corner
on different days. The agreement could spell out a criminal
conspiracy. While in the case of the solitary individual the
clear and present danger test would apply, according to Jack-
son, in the conspiracy case it would not apply, and the de-
fendants could be punished as coconspirators even if no act
followed their agreement to make the speeches. Although
Justice Jackson recognized the fact that criminal conspiracy
could become "a dragnet device capable of perversion into an
instrument of injustice," he left the doctrine of criminal con-
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spiracy unprotected by the guaranties of the First Amendment.
On the contrary, the main weight of his opinion seems to be
on the proposition that conspiracy may be punished without
regard to the First Amendment.

The only exception to this principle that Jackson recognized
was that a legislature could not punish a "conspiracy to advocate
something, the doing of which it may not punish." Since, e.g.,
an individual has the right to advocate the doctrine of com-
munal property ownership not to be achieved by force, ad-
vocacy of this doctrine could not be punished through a con-
spiracy prosecution. This exception relates to the content of a
speech, and is an important exception to the conspiracy doctrine
as broadly conceived by Jackson, but it does not, I think, go
far enough to remove the danger inherent in the doctrine when
applied to concerted exercises of free speech, press, and assem-
bly. The way the criminal conspiracy doctrine was used in the
preceding century against efforts of organized labor should
serve as a warning that the doctrine lends itself to abuse and
can easily become an instrument of oppression against un-
popular groups.18 This is not said to throw a shadow on its
justifiable use in restraint of trade cases, or in ordinary criminal
situations (e.g., conspiracy to kidnap, or to murder); I mean
only to question the propriety of extending widely the con-
spiracy doctrine to situations marked off as sanctuaries by the
First Amendment.

Justice Jackson was wrong, too, in urging that Congress could
make it a crime for an individual to teach or advocate over-
throw of government, without regard to the clear and present
danger test.19 This was the holding of the Court in the Gitlow
case; but in the Dennis case only Justice Jackson in the Supreme
Court and Judge Chase in the court of appeals accepted the
Gitlow decision as a binding precedent; 20 the others adopted,
rather, the Holmes-Brandeis dissents, and affirmed, however
interpreted, the clear and present danger test. Justice Jackson
was wrong for the same reason that the majority in the Gitlow
case were wrong: Gitlow's "Manifesto," as Holmes said, was
a "redundant discourse"; it had no chance of starting anything,
let alone a revolution.
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The Loss of a

Constitutional Jewel?

THE prosecution of the Communist Party leaders was based
on the charge that they had conspired to teach and advocate
overthrow of the Government and that they had organized the
party for the purpose of teaching and advocating this revolu-
tionary doctrine. Professor Sidney Hook has made the very
telling criticism that Congress, the prosecution, and the Su-
preme Court had misconceived the danger of the Communist
conspiracy. The point is important enough to call for careful
consideration.

Communism is an international movement, says Professor
Hook,1 with headquarters in Moscow. The Communist Party
of the United States is an integral part of this movement. When
viewed as an organization in isolation from the U.S.S.R., the
party "would have only nuisance value, its members would be
ineffectual, candidates for the political psychopathic ward."
The party, when viewed, however, as part of the international
movement, constituted "a clear and present threat" to national
security; for it recruited members for espionage work and other
unlawful activities. "Of course, considered in isolation, the
Communist Party [of the United States] has not the slightest
chance of succeeding in its aims"; but as part of the interna-
tional movement, its recruits would commit acts of sabotage
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and espionage upon orders from Moscow, and it would not be
up to the American Communists to decide whether the acts
they are called upon to perform would be likely to succeed. "An
unsuccessful attempt can be productive of great mischief. One
plant needlessly struck, one atomic installation sabotaged, some
key state secrets betrayed, in conjunction with the general
strategy of the Soviet assault, may have effects out of all pro-
portion to their apparent proximate causes." Members of the
party thus "are literally the fifth column of the Red Army."
They are "a para-military fifth column of a powerful state,
ready to strike whenever their foreign masters give the word."

It is these facts which make the party a clear and present
danger to national security. "It is not the speech of members of
the Communist Party which makes them dangerous but their
organizational ties [to Moscow]."

From this point of view it follows—Professor Hook draws
this inference—that legislation was needed to destroy the Soviet
fifth column in the United States. But then the "proscription
should have been placed, not on speech to achieve revolutionary
overthrow, but on organization to achieve it [i.e., revolutionary
overthrow], and not merely any organization but an organiza-
tion set up and controlled by a foreign power."

While the Smith Act, then, had the right purpose—destruc-
tion of the Communist fifth column—it was misdirected at
speech. The provisions and wisdom of the act, says Professor
Hook, are of doubtful character. The party and its members
could have been proceeded against as agents of a foreign power.2

This analysis of the nature of the Communist danger, it
seems to me, is supported by the facts. If one accepts Professor
Hook's line of reasoning, as I think one should, it would follow
that the application of the Smith Act to the Communist leaders
unduly strained the act and the First Amendment, and has
gotten constitutional theory and doctrine into a predicament
that could and should have been avoided. The act should never
have been adopted. Having been adopted, it should not have
been resorted to as a basis for prosecution of the Communist
leaders.3 To have convicted them for teaching—whatever the
proscribed doctrines of their teaching may be—was to pay them
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an undeserved compliment, and to resort to a subterfuge in an
instance where everything could and should have been crystal
clear.

In the Dennis case there were only eleven defendants. The
logic of the convictions was such, however, that the Government
could not stop with this case. It had to proceed against other
Communists. In the eight years following July 1948, when the
Dennis indictments were procured, 131 Communists have been
indicted for conspiracy; and of this number, 98 have been con-
victed.4 How long can this keep up? If the party is a clear and
present (or probable) danger, can the Nation afford to allow so
much time to pass until all Communist Party members have
been punished? 5 And after party members have served their
prison terms, are they to be allowed to resume their party work
where they left off? 6 It seems that the logic of prosecutions
under the Smith Act can have as their end harassment of party
leaders and members, rather than effective ruin of the party.
This is perhaps what the Justices of the Court had in mind
when they said that they doubted the wisdom of the act and
the prosecutions.

It is "the existence of the conspiracy which creates the
danger," said Chief Justice Vinson. Yet years after this was
written the conspiracy continues to exist. One cannot help but
ask: does the danger continue to exist? Prosecutions and con-
victions of Communist Party leaders, functionaries, hacks,
lackeys, and drudges continue to be ground out, and Congres-
sional committee reports on the nature and danger of the Com-
munist conspiracy continue to be published—yet the party,
though "outlawed" by a solemn act of Congress,7 continues to
exist, and the F.B.I, purports to know exactly how many mem-
bers the party has,8 and the party continues to publish news-
papers and to make noises that one associates with life—or at
least with existence. This existence of the party must occupy
the attention of a great number of government employees and
officials and must cost the American taxpayer a handsome
penny. Can it be that the party harasses the Government even
as the Government harasses the party, and that an equilibrium
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of reciprocal vexation has been established between them?
To many observers, one suspects, the scene, at first a sea of
troubles, has become just a bother and a bore. It was certainly
important to awaken the American people to the nature and
danger of the Communist Party, and at one time it looked as if
actions initiated by all branches of the Government had suc-
ceeded in doing this; but now the dragged-out fight, with ap-
parently no possibility of any knockout or end, has become
a silly side show that attracts no interest and brings no honor
or dignity to the Government or the Nation.

In 1950 Congress adopted the Internal Security Act,9 and in
Section 2 of this act Congress declared that Communists "in
effect repudiate their allegiance to the United States and in
effect transfer their allegiance to the foreign country in which is
vested the direction and control of the world Communist move-
ment," and that the party is a "clear and present danger to the
security of the United States and to the existence of free Ameri-
can institutions." The Communist Control Act,10 adopted four
years later, declared the party a "clear, present and continuing
danger to the security of the United States"; therefore, Congress
concluded, "the Communist Party should be outlawed." Despite
the grave, and even somber, tone of Congress, serious doubts
may be expressed as to the effectiveness and wisdom of its
enactments in combating Communism. Much of it is like catch-
ing rain in a sieve.

While the clear and present danger may continue, it is doubt-
ful if much has been left of the clear and present danger doc-
trine as Holmes and Brandeis understood it in their opinions
in the Abrams, Gitlow, and Whitney cases. The Cheshire cat
has disappeared, only its grin remains.

This is the main point made by Justices Black and Douglas in
their dissenting opinions in the Dennis case.

The Court, said Justice Black, has repudiated, directly or in-
directly, the clear and present danger doctrine. The First
Amendment, he said, is "the keystone of our Government," and
the clear and present danger rule does no more " 'than recognize
a minimum compulsion of the Bill of Rights.' "
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So long as this Court exercises the power of judicial review of
legislation, I cannot agree that the First Amendment permits us to
sustain laws suppressing freedom of speech and press on the basis
of Congress' or our own notions of mere "reasonableness." Such a
doctrine waters down the First Amendment to little more than an
admonition to Congress. The Amendment as so construed is not
likely to protect any but those "safe" or orthodox views which rarely
need its protection.

With respect to the clear and present danger issue Justice
Douglas made the following points:

1. The issue, it will be recalled, was kept from the jury by
Judge Medina. The trial judge ruled that there was a clear
and present danger. Justice Douglas (with Justice Black agree-
ing with him on this point) said that this should be a question
of fact for the jury.

I think that the dissenters were right in this matter. I agree
with the statement of the American Civil Liberties Union that
"both common sense and legal tradition dictate that a con-
clusion about the general state of the social order should be a
conclusion as to fact, and should be made by the representatives
of society who sit upon a jury." u

Judge Medina—and Chief Justice Vinson, agreeing with him
—made the question, as to whether there was a clear and present
danger of a substantive evil that Congress had a right to pre-
vent, one for the judges; it was not to go to the jury. Now, as
we have seen, Congress has twice declared, in 1950 and 1954,
that it found that the Communist Party was a "clear and present
danger" or a "clear, present and continuing danger." Thus
Congress is attempting to take the question away from both the
jury and the judges. If Congress should succeed in this attempt,
it is difficult to see how it will be possible to raise the constitu-
tional issue of free speech in cases brought under acts of Con-
gress affecting Communist activities, especially under the In-
ternal Security Act of 1950 and the Communist Control Act
of 1954. This might make Congress the final tribunal on con-
stitutional issues. We must strongly hope that deference to
legislation and that judicial self-restraint will not be allowed to
reach this extreme point.
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2. Assuming, said Justice Douglas, that the question whether

there was a clear and present danger was one for the trial judge,
he could have decided this issue in the affirmative (a) on the
basis of facts produced at the trial or (b) on the basis of facts
of which he could take judicial notice. As to clause (a), Douglas
said that the record was bare of facts showing the positions of
Communists in industry and government, and the extent to
which they have infiltrated the police, the armed services,
transportation, stevedoring, power plants, munitions works,
and other critical places. As to clause (b), Douglas said that he
could not conclude that the efforts of Congressional committees,
the Attorney General, state legislatures, loyalty boards, and
labor unions were "so futile as to leave the country on the edge
of peril." Furthermore, he believed that Communists were
known to the F.B.I.; that in case of war with the U.S.S.R., they
would be picked up overnight; and that "the invisible army"
of Communists was "the best known, the most beset, and the
least thriving of any fifth column in history." But, said Douglas,
action on such an issue should not be based on judicial notice;
there should have been "plain and objective proof of danger
that the evil advocated is imminent."

Justice Douglas touches here on a vulnerable aspect of the
theory of the Dennis case; that is, the charge that the defendants
advocated and taught overthrow of government, and that they
organized the Communist Party for such teaching and advocacy.
As we have said, it was not this teaching and advocacy by the
defendants or the party that made the conspiracy a clear and
present danger. The Communist leaders were a danger because
they stood ready to carry out orders from Moscow to commit
acts of sabotage, espionage, or other criminal activities. Without
regard to whether these acts would prove successful or abortive,
they might still have caused havoc or serious damage. But the
wording of the Smith Act is not such as to have centered the
Dennis case on this point and its "plain and objective proof"
beyond any reasonable doubt. The conspiracy that was a real
danger was not the conspiracy to speak—to teach or advocate—
but to attempt seditious acts when the signal would be given
by the U.S.S.R. The peril was not from speech, yet, ironically,
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the Court's decision, while not meeting the real peril, has itself
created a peril to speech. Congress and the courts have thus,
tragically, twisted a rope of sand and have made a mockery of
an awesome constitutional doctrine. For the clear and present
danger doctrine, despite its difficulties and limitations, was a
constitutional jewel12—and now it is almost lost in a sea of
obfuscating words.

It is possible to say, when one has studied and brooded on the
Dennis case, that the defendants were punished because it was
inferred from the nature of their doctrines and from the con-
duct of Lenin and Stalin, who held the same doctrines, that they
would, if they had an opportunity, commit a crime. According
to Macaulay,13 though the inference may be right, such punish-
ment is persecution. This was the judgment, too, of Justices
Black and Douglas. If driven to take a final position, I would
agree; but I would add that the prosecution was a beast that
could neither bear nor throw off its load, and that now we are
in the same predicament with respect to the conviction: we can
neither bear nor throw off its load. This is another instance of
the justness of Emerson's bitter observation: "Things are in
the saddle and ride mankind." For, after all is said and done,
I believe that wisdom supports the judgment of Chief Justice
Hughes, expressed in a case unanimously supporting the right
of the Communist Party to conduct an open meeting in Port-
land, Oregon:

The greater the importance of safeguarding the community from
incitements to the overthrow of our institutions by force and vio-
lence, the more imperative is the need to preserve inviolate the
constitutional rights of free speech, free press, and free assembly in
order to maintain the opportunity for free political discussion, to
the end that government may be responsive to the will of the
people and that changes, if desired, may be obtained by peaceful
means. Therein lies the security of the Republic, the very founda-
tion of constitutional government.14

This, in effect, rightly gives to the First Amendment freedoms
a preferred position, as constituting "the very foundation" of
our Government. In these freedoms "lies the security of our
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Republic." This, in effect, means, too, that when legislation
restricts these freedoms, the Court must at times consider the
question of the wisdom of the statute. If national unity can be
attained without compelling little children to salute the flag
in violation of their religious scruples, then the Court must say
to the legislature—and this it did in the Barnette case—that
it must think and work a bit harder and come up with other
means to achieve a legitimate end. I do not see that the situation
is different when Congress attempts to regulate interstate com-
merce or to strengthen the security of the Nation.
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Appendix:

Adoption of the Bill of Rights

WRITING from Paris on December 20, 1787, Thomas Jefferson
told James Madison that there were many things about the
proposed Constitution that pleased him; some of the proposals
even "captivated" him. Then he added: "I will now tell you
what I do not like." First among the things he did not like, he
said, was

the omission of a bill of rights, providing clearly, and without the
aid of sophism, for freedom of religion, freedom of the press, pro-
tection against standing armies, restriction of monopolies, the
eternal and unremitting force of the habeas corpus laws, and trials
by jury in all matters of fact triable by the laws of the land. . . 1

He knew, Jefferson continued, that James Wilson thought that
a bill of rights was not necessary because the new government
was to have only the powers delegated to it, and the powers not
delegated were to be understood as having been reserved by the
states to themselves. But, argued Jefferson, it was dangerous to
take this position, for there was nothing to prevent anyone
from saying just the reverse; namely, that the states had only
delegated powers, while the National Government had both
delegated and reserved powers. Without a bill of rights it might
be argued that the National Government will have the power
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to take away the right to trial by jury, or any of the other basic
rights; and "I have a right to nothing, which another has a
right to take away. . . . Let me add that a bill of rights is
what the people are entitled to against every government on
earth, . . . and what no just government should refuse," nor
should its existence be permitted to "rest on inference."

Jefferson was not alone in thinking that the Constitution
without a bill of rights would be gravely defective. Just a month
before he wrote to Madison, he had received a letter from John
Adams asking: "What think you of a Declaration of Rights?
Should not such a thing have preceded the model?" 2 George
Mason thought the absence of a bill of rights a fatal objection to
the Constitution.3

Madison, however, was not convinced of the necessity of a
bill of rights. "Is a bill of rights a security for religion?" he
asked in 1788 in the Virginia convention. If all the people be-
longed to one sect, he said, "a bill of rights would be a poor
protection for liberty." If the states enjoy freedom of religion,
this is due to the "multiplicity of sects . . . which is the best
and only security for religious liberty in any society." 4 In a
letter to Jefferson written several months later, Madison said
that although he had always favored a bill of rights, he did not
consider it important, for the following reasons: (1) federal
powers are delegated, while the subject-matter of a bill of rights
is reserved or withheld from the grant of federal powers; (2)
there was reason to fear that "a positive declaration of some
of the most essential rights" could not then be obtained in the
desired breadth; (3) security is found in the limited powers of
the Federal Government and in the jealousy of the state govern-
ments, which will keep the Federal Government from asserting
powers not granted by the Constitution; and (4) bills of rights
are only "parchment barriers" against the will of "overbearing
majorities"; they are ineffective on the occasions when their
influence is most needed; for the real power in a community is
in the majority, and a government will invade private rights
when its acts are supported by the people; there is no effective
appeal to a bill of rights from "the tyrannical will of the Sover-
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eign" people. Notwithstanding these objections, Madison
added, a bill of rights may be useful in the following ways:

1. The political truths declared in that solemn manner acquire
by degrees the character of fundamental maxims of free Govern-
ment, and as they become incorporated with the national senti-
ment, counteract the impulses of interest and passion.

2. Although it be generally true . . . that the danger of op-
pression lies in the interested majorities of the people rather than
in usurped acts of the Government, yet there may be occasions on
which the evil may spring from the latter source; and on such, a
bill of rights will be a good ground for an appeal to the sense of the
community.

Madison concluded his letter with a word of caution: he
doubted the wisdom of "absolute restrictions in cases that are
doubtful, or where emergencies may overrule them." The rea-
son for this caveat was to him plain:

The restrictions however strongly marked on paper will never be
regarded when opposed to the decided sense of the public, and after
repeated violations in extraordinary cases they will lose even their
ordinary efficacy. Should a Rebellion or insurrection alarm the
people as well as the Government, and a suspension of the Hab.
Corp. [habeas corpus] be dictated by the alarm, no written prohi-
bition on earth would prevent the measure. . . . The best security
ag[ain]st these evils is to remove the pretext for them.5

A year later found Madison, as a member of the House of
Representatives of the first Congress of the United States, lead-
ing the movement for the incorporation of a bill of rights into
the Constitution. On March 4, 1789, the Senate and the House
of Representatives went into session for the first time. On May
4 Madison "gave notice," the official report states, "that he
intended to bring on the subject of amendments to the Con-
stitution." 6 On June 8 he made a motion that the House of
Representatives resolve itself into a "committee of the whole
on the state of the union" to consider his amendments. He said
that a consideration of amendments to the Constitution should
have been the first order of business; "it would have stifled the
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voice of complaint, and made friends of many who doubted the
merits of the Constitution." For the fact was that some states
had demanded important amendments, and a number of state
conventions had ratified the Constitution only after they had
been assured that amendments would be adopted as soon as
the new government would be organized.7

The Constitution, as ratified, contained some important pro-
visions that could easily be placed in a bill of rights, such as a
prohibition against suspension of the privilege of the writ of
habeas corpus, against ex post facto laws, and against the enact-
ment of bills of attainder. There was a guaranty of trial by
jury for criminal offenses. There was a prohibition against a
religious test as a qualification for public office. But these pro-
visions were generally considered insufficient; for there was no
guaranty of freedom of religion, or of the press, or of speech,
or of assembly, or of the right of petition, and there were no
safeguards for due process in the administration of justice.

Over a hundred amendments had been suggested by state
conventions.8 Madison, however, proposed eight resolutions,
only five of which are relevant here. Those resolutions offered
by Madison that were concerned with fundamental freedoms
read, in his own language and style, and according to his own
numbering, as follows:

1. That all power is originally vested in, and consequently de-
rived from, the people.

That government is instituted and ought to be exercised for the
benefit of the people; which consists in the enjoyment of life and
liberty, with the right of acquiring and using property, and gen-
erally of pursuing and obtaining happiness and safety.

That the people have an indubitable, unalienable, and inde-
feasible right to reform or change their government, whenever it be
found adverse or inadequate to the purposes of its institution.

4. The civil rights of none shall be abridged on account of reli-
gious belief or worship, nor shall any national religion be estab-
lished, nor shall the full and equal rights of conscience be in any
manner, or on any pretext, infringed.

The people shall not be deprived or abridged of their right to
speak, to write, or to publish their sentiments; and the freedom of
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the press, as one of the great bulwarks of liberty, shall be inviola-
ble.

The people shall not be restrained from peaceably assembling and
consulting for their common good; nor from applying to the Legis-
lature by petitions, or remonstrances, for redress of their grievances.

The right of the people to keep and bear arms shall not be in-
fringed; a well armed and well regulated militia being the best
security of a free country: but no person religiously scrupulous of
bearing arms shall be compelled to render military service in per-
son.

No soldier shall in time of peace be quartered in any house with-
out the consent of the owner; nor at any time, but in a manner
warranted by law.

No person shall be subject, except in cases of impeachment, to
more than one punishment or one trial for the same offence; nor
shall be compelled to be a witness against himself; nor be deprived
of life, liberty, or property, without due process of law; nor be
obliged to relinquish his property, where it may be necessary for
public use, without a just compensation.

Excessive bail shall not be required, nor excessive fines imposed,
nor cruel and unusual punishments inflicted.

The rights of the people to be secured in their persons; their
houses, their papers, and their other property, from all unreasonable
searches and seizures, shall not be violated by warrants issued with-
out probable cause, supported by oath or affirmation, or not partic-
ularly describing the places to be searched, or the persons or things
to be seized.

In all criminal prosecutions, the accused shall enjoy the right to
a speedy and public trial, to be informed of the cause and nature
of the accusation, to be confronted with his accusers, and the wit-
nesses against him; to have a compulsory process for obtaining
witnesses in his favor; and to have the assistance of counsel for
his defence.

The exceptions here or elsewhere in the constitution, made in
favor of particular rights, shall not be so construed as to diminish
the just importance of other rights retained by the people, or as
to enlarge the powers delegated by the constitution; but either as
actual limitations of such powers, or as inserted merely for greater
caution.

5. No state shall violate the equal rights of conscience, or the
freedom of the press, or the trial by jury in criminal cases.
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7. The trial of all crimes (except in cases of impeachments, and

cases arising in the land or naval forces, or the militia when on
actual service, in time of war or public danger) shall be by an
impartial jury of freeholders of the vicinage, with the requisite of
unanimity for conviction, of the right of challenge, and other ac-
customed requisites; and all crimes punishable with loss of life or
member, presentment or indictment by a grand jury shall be an
essential preliminary, provided that in cases of crimes committed
within any county which may be in possession of an enemy, or in
which a general insurrection may prevail, the trial may by law be
authorized in some other county of the same State, as near as may
be to the seat of the offence. . . .

In suits at common law, between man and man, the trial by jury,
as one of the best securities to the rights of the people, ought to
remain inviolate.

8. The powers delegated by this constitution are appropriated to
the departments to which they are respectively distributed: so that
the legislative department shall never exercise the powers vested in
the executive or judicial nor the executive exercise the powers
vested in the legislative or judicial, nor the judicial exercise the
powers vested in the legislative or executive departments.

The powers not delegated by this constitution, nor prohibited
by it to the States, are reserved to the States respectively.9

In offering these amendments to the Constitution, Madison
called attention to the fact that the Constitution of Great
Britain went no further than to raise a barrier against encroach-
ment by the Crown, while the power of Parliament was left
"altogether indefinite." True, whenever a great right—like trial
by jury or freedom of the press—was questioned in Parliament,
able advocates defended these rights; "yet their Magna Charta
does not contain any one provision for the security of those
rights, respecting which the people of America are most
alarmed." Whatever may be the situation in the mother coun-
try, in the United States the people want a barrier against their
own legislatures, "against power in all forms and departments
of Government." The amendments reserve out of the grant of
power "those cases in which the Government ought not to act,
or to act only in a particular mode." They are intended as re-
straints against some branch of the Government, or "against the
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community itself," that is, "against the majority [and] in favor
of the minority."

In the United States it is, perhaps, less necessary to guard
against abuse of power by the executive because it is "not the
stronger branch of the system, but the weaker." Safeguards must
be leveled against the legislative branch, "for it is the most
powerful, and most likely to be abused." Yet, having said this,
Madison went on: In our system of government, "the great
danger lies rather ... in the body of the people, operating
by the majority against the minority." Admittedly, "paper bar-
riers" are weak against the majority, yet they may have value
for their tendency to impress some degree of respect for the
rights they seek to protect, to establish public opinion in their
favor, and to rouse the attention of the whole community. In
this way a bill of rights may be a means to restrict the majority.

It was contended by some, said Madison, that a bill of rights
has been found ineffectual in the constitutions of some of the
states. Madison admitted that only in a few states have the most
important guaranties not been violated at some time or other;
but it did not follow from these abuses that a bill of rights does
not have, "to a certain degree," a salutary effect. If the amend-
ments should be adopted, independent judges

will consider themselves in a peculiar manner the guardians of
those rights; they will be an impenetrable bulwark against every
assumption of power in the legislative or executive; they will be
naturally led to resist every encroachment upon rights expressly
stipulated for in the constitution by the declaration of rights.

There is, said Madison, an additional security that a bill of
rights in the Constitution of the United States would be en-
forced; namely, the state legislatures will jealously and closely
watch the operations of the Federal Government and will resist,
with more effect "than any other power on earth can do," every
unconstitutional assumption of power; the state legislatures will
be "sure guardians of the people's liberty." 10

From the vantage point of more than a century and a half
later we can see that, except for some misplaced emphasis,
Madison's mind was uncanny in its perspicacity. As we see the
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situation today, more emphasis must be placed on the role of
the courts in defense of basic freedoms than on the role of
state legislatures; but state nullification of federal action, it
should be recalled, was in fact a prominent feature of constitu-
tional theory until after the Civil War; 11 and even recently an
occasional resuscitation of nullification has been attempted by
leaders of the South on racial segregation issues. But the ulti-
mate reliance for the observance of the Bill of Rights must be
found today, as Justice Frankfurter has said—echoing the views
of Madison—"outside of their vindication in courts of law.
Only a persistent positive translation of the faith of a free
society into the convictions and habits and actions of a com-
munity is the ultimate reliance against unabated temptations
to fetter the human spirit." 12

James Jackson, congressman from Georgia, spoke against
Madison's motion. He said that he opposed inserting a declara-
tion of rights in the Constitution. There were urgent calls for
attention to "important business," he said, and a bill of rights,
if not dangerous or improper, was "at least unnecessary." Why,
he asked, should anyone suppose that the people need to safe-
guard themselves against actions by Congress? Do not members
of Congress belong "to the mass of the people? . . . Do we not
return at the expiration of two years into private life? and is not
this a security against encroachments? Are we not sent here to
guard those rights?" Congress may regulate commerce, but
where in the Constitution is the grant of power for Congress to
regulate the press? A member of the House, said Jackson, has
been attacked in the public newspapers. "Have Congress taken
any notice of it? Have they ordered the writer before them?" 13

Besides, the country has had no experience of living under the
Constitution: "Why will gentlemen press us to propose amend-
ments . . . ? Can they assure themselves that the amendments
. . . will not want amendments, as soon as they are adopted?"

Elbridge Gerry, of Massachusetts, said that he would favor
amendments "when the proper time arrives," but just now
Congress should concern itself with the organization and the
operations of the Government. He felt, however, that it was
quite important to amend the Constitution, and this for a
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number of reasons: Rhode Island and North Carolina must
not remain outside the Union, as if they were foreign nations,
but must be won over by satisfactory adjustments in the organic
law of the land. Without the amendments, there will be a
fear of the powers of the Government among the people, and
a reluctance by Congress to exercise those powers; but the
amendments will relieve the people of their fears and will re-
lease the energies of the Government.

Samuel Livermore, of New Hampshire, thought a considera-
tion of a revenue measure more exigent, for if Congress "did
not sow in seedtime, they would be beggars in harvest." The
people, he said, never could imagine that the amendments
should be the first work of Congress. Roger Sherman, of Con-
necticut, spoke briefly and petulantly: "It seems to be the
opinion of the gentlemen generally, that this is not the time for
entering upon the discussion of amendments: our only question
therefore is, how to get rid of the subject." Thomas Sumter, of
South Carolina, considered the matter of amendments one of
great importance to the Union, but was willing to postpone a
consideration of them "when we shall have more leisure." Later
the Constitution should, however, be amended, for, unless this
were done, there would be lacking harmony and confidence
between the people and Congress, and as a consequence of such
lack "the measures of Government will prove abortive, and we
shall have still to lament that imbecility and weakness which
have long marked our public councils." John Vining, of Dela-
ware, "found himself in a delicate situation" because, he said,
he came from a small state "and therefore his sentiments would
not be considered of so much weight as the sentiments of those
gentlemen who spoke the sense of much larger states." Besides,
he added, Delaware had approved the Constitution without
suggesting any amendments, and he shared "the declared sense
of the State of Delaware. . . . Proposing amendments at this
time, is suspending the operations of Government, and may be
productive of its ruin." Madison's arguments were all answer-
able, but why take up the time of Congress to do so? He con-
tented himself with saying "that a bill of rights was unnecessary
in a Government deriving all its powers from the people."
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At the conclusion of the debate on June 8, the matter of

amendments was referred to a committee of the whole. It was
not until July 21 that Madison, when there appeared to be, "in
some degree, a moment of leisure," moved the House of Repre-
sentatives to go into a committee of the whole for a considera-
tion of the amendments. Fisher Ames, of Massachusetts, ob-
jected: the business could best be handled, he said, by a select
committee. Ames was supported by Theodore Sedgwick and
George Partridge, also of Massachusetts, and by Sherman and
Jackson. Madison was supported by Gerry, and by Alexander
White and John Page, his colleagues from Virginia, and by
Thomas Tudor Tucker, of South Carolina. The question was
brought to a vote: 34 voted against consideration of the amend-
ments by a committee of the whole, 15 voted for such considera-
tion. The amendments were then referred to a select committee
consisting of Vining, Madison, Sherman; Nicholas Gilman, of
New Hampshire; Benjamin Goodhue, of Massachusetts; Elias
Boudinot, of New Jersey; George Gale, of Maryland; George
Clymer, of Pennsylvania; Egbert Benson, of New York; and
Edanus Burke, of South Carolina.14

Three weeks later, on August 13, the House of Representa-
tives resolved itself into a committee of the whole to consider
the report of the select committee. This was accomplished, how-
ever, not without strong objections. William Smith, of Mary-
land, said that Mr. Page was ill advised in saying that the business
could be disposed of in short order because of the "simplicity
and self-evidence" possessed by the proposed amendments.
"That may be his opinion, but truly, sir, it is not mine"; some
of the amendments are neither simple nor self-evident, and some
should be rejected; besides, there are supposed to be three
branches of government, but thus far there were only two—
"the judicial is uncreated," and without courts it is not pos-
sible to collect revenue, prevent illicit trade, or punish breaches
of the law. Even several members of the select committee spoke
for delay. But the arguments of Madison and Page prevailed.
Elias Boudinot, of New Jersey, took the chair as the House re-
solved itself into a committee of the whole.

Madison spoke for incorporating the amendments into the
body of the Constitution itself at appropriate places; "it will
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certainly be more simple," he said, "when the amendments are
interwoven into those parts to which they naturally belong,
than it will if they consist of separate and distinct parts. ... If
they are placed upon the footing here proposed, they will stand
upon as good foundation as the original work." Several Con-
gressmen argued that the original Constitution should be left
intact, so that the world would see its perfection; whatever
amendments may be made should appear separate from the
Constitution. At this point in the debate, when the issue was
put to a vote, Madison's proposal as to form won.15

The select committee of the House of Representatives recom-
mended the following amendments to the Constitution:

1. No religion shall be established by law, nor shall the equal
rights of conscience be infringed.

2. The freedom of speech and of the press, and the right of the
people peaceably to assemble and consult for their common good,
and to apply to the Government for redress of grievances, shall not
be infringed.

3. A well regulated militia, composed of the body of the people,
being the best security of a free state, the right of the people to
keep and bear arms shall not be infringed; but no person reli-
giously scrupulous shall be compelled to bear arms.

4. No soldier shall, in time of peace, be quartered in any house,
without the consent of the owner, nor in time of war, but in a
manner to be prescribed by law.

5. No person shall be subject ... to more than one trial or one
punishment for the same offence, nor shall be compelled to be a
witness against himself, nor be deprived of life, liberty, or prop-
erty, without due process of law; nor shall private property be
taken for public use without just compensation.

6. Excessive bail shall not be required, nor excessive fines im-
posed, nor cruel and unusual punishments inflicted.

7. The right of the people to be secure in their persons, houses,
papers, and effects, shall not be violated by warrants issuing without
probable cause, supported by oath or affirmation, and not partic-
ularly describing the place to be searched, and the persons or things
to be seized.

8. The enumeration in this constitution of certain rights shall not
be construed to deny or disparage others retained by the people.

9. No State shall infringe the equal rights of conscience, nor the
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freedom of speech or of the press, nor of the right of trial by jury
in criminal cases.

10. In all criminal prosecutions, the accused shall enjoy the right
to a speedy and public trial, to be informed of the nature and cause
of the accusation, to be confronted with the witnesses against him,
to have compulsory process for obtaining witnesses in his favor, and
to have the assistance of counsel for his defence.

11. The trial of all crimes (except in cases of impeachment, and
in cases arising in the land and naval forces, or in the militia when
in actual service in the time of war, or public danger) shall be by
an impartial jury of freeholders of the vicinage, with the requisite
of unanimity for conviction, the right of challenge, and other ac-
customed requisites; and no person shall be held to answer for a
capital, or otherwise infamous crime, unless on a presentment, or
indictment, by a grand jury. . . .

12. In suits at common law, the right of trial by jury shall be
preserved.

13. The powers delegated by this constitution to the Government
of the United States, shall be exercised as therein appropriated,
so that the Legislative shall not exercise the powers vested in the
Executive or Judicial; nor the Executive powers vested in the Legis-
lative or Judicial; nor the Judicial the powers vested in the Legis-
lative or Executive.

14. The powers not delegated by the constitution, nor prohibited
by it to the States, are reserved to the States respectively.

These propositions were considered and debated by the
House for five days in August as it sat as a committee of the
whole. All the amendments, with some changes, were ap-
proved.16 On August 19 the House of Representatives took up
the amendments to the Constitution as reported by the com-
mittee of the whole. The first action it took was to decide by
two-thirds vote that the amendments be appended as a supple-
ment to the Constitution rather than distributed throughout
the original document.

On the following two days the House of Representatives took
up and disposed of all the proposed amendments that were to
constitute the Bill of Rights. It affirmed by the required two-
thirds vote, except for a few changes, the previous action it took
when it sat as a committee of the whole.17 On August 22 the
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House of Representatives referred the adopted amendments to
a committee of three—Egbert Benson, Roger Sherman, and
Theodore Sedgwick—who were directed "to arrange the said
amendments and make report thereof." Two days later this
committee reported an arrangement of the articles, and intro-
duced a resolution that the amendments be proposed to the
legislatures of the states, and any that are ratified by three-
fourths of the legislatures shall be valid as amendments of the
Constitution. This resolution was adopted.

On the same day the resolution of the House of Representa-
tives, incorporating articles to be added to the Constitution,
was presented to the Senate. Debate on these articles was post-
poned; they were taken up in the following week. The record
of the Senate action is unfortunately extremely meagre; we shall
try to state what the Senate Journal reports.18

Attempts were made to amend the article on religious free-
dom: amendments were offered to prohibit the preference or
the establishment of one religious sect, denomination, or so-
ciety, but these efforts failed; a motion to omit the phrase, "nor
shall the rights of conscience be infringed," was carried. It was
urged that the free press article should be amended so that
freedom of the press would be guarantied "in as ample a man-
ner as hath at any time been secured by the common law," but
the Senate did not accept this suggestion. It was contended that
the freedom of the people to assemble peaceably and consult for
their common good should be limited by the phrase "to instruct
their representatives." This effort failed, as a similar effort in
the House of Representatives had failed. This article as it was
first approved by the Senate took the following form: "That
Congress shall make no law abridging the freedom of speech,
or of the press, or the right of the people peaceably to assemble
and consult for their common good, and to petition the Gov-
ernment for a redress of grievances." The Senate dropped the
provision regarding the exemption of conscientious objectors
from military service; but an attempt to provide that "in all
cases the military shall be under strict subordination to, and
governed by the civil power," and that there be no standing
army or regular troops in peacetime without the consent of
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two-thirds of the members of Congress, and that standing armies
in peacetime be avoided "as far as the circumstances and pro-
tection of the community will admit," and that no soldier be
enlisted for any term longer than the continuance of the war,
failed. The double jeopardy provision was changed so as to
provide that no person "be twice put in jeopardy of life or
limb by any public prosecution." The provision regarding trial
by jury in criminal cases was dropped except the clause that
provided that "no person shall be held to answer for a capital,
or otherwise infamous crime, unless on a presentment or in-
dictment by a grand jury." The Senate disapproved of the
article that "no state shall infringe the right of trial by jury in
criminal cases, nor the rights of conscience, nor the freedom of
speech, or of the press." It disapproved of the separation of
powers article. It approved the other articles. It is doubtful if
the Senate devoted to this action more than two normal session
days.

A number of amendments were offered in the Senate that are
of interest although they failed to pass. It would be worth a
great deal to have a record of the debate over them. One pro-
posal was that the Constitution provide:

That there are certain natural rights, of which men, when they
form a social compact, cannot deprive or divest their posterity,
among which are the enjoyment of life and liberty, with the means
of acquiring, possessing, and protecting property, and pursuing and
obtaining happiness and safety.

Another proposed amendment read as follows:

That government ought to be instituted for the common benefit,
protection, and security of the people; and that the doctrine of
non-resistance against arbitrary power and oppression is absurd,
slavish, and destructive of the good and happiness of mankind.

A sweeping amendment to secure a remedy for every wrong
provided:

That every freeman ought to find a certain remedy by recourse to
the laws, for all injuries and wrongs he may receive in his person,
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property, or character. He ought to obtain right and justice freely
without sale, completely and without denial, promptly and without
delay, and that all establishments or regulations contravening these
rights are oppressive and unjust.

On September 9 the Senate reconsidered some of the amend-
ments on which it had acted only several days before. It com-
bined the amendments relating to religious freedom and free-
dom of speech and approved an article which read as follows:

Congress shall make no law establishing articles of faith or a mode
of worship, or prohibiting the free exercise of religion, or abridging
the freedom of speech, or the press, or the right of the people peace-
ably to assemble, and petition to the government for the redress of
grievances.

On September 21 the Senate reported that the House of
Representatives had agreed to some of the amendments made
by the Senate and had disagreed respecting others, and desired
a conference with the Senate concerning the disagreements. The
House had named Madison, Sherman, and Vining as its repre-
sentatives. The Senate named as its representatives Oliver Ells-
worth, of Connecticut; Charles Carroll, of Maryland; and
William Paterson, of New Jersey. On September 24 a message
was read in the Senate to the effect that the House would ac-
cept the Senate amendments provided the Senate agreed to go
along with the following version of two articles:

1. Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof; or abridging the
freedom of speech, or of the press; or the right of the people peace-
ably to assemble, and petition the government for a redress of griev-
ances,

2. In all criminal prosecutions the accused shall enjoy the right
to a speedy and public trial by an impartial jury of the state and
district wherein the crime shall have been committed, which dis-
trict shall have been previously ascertained by law, and to be in-
formed of the nature and cause of the accusation, to be confronted
with the witnesses against him, to have compulsory process for ob-
taining witnesses in his favor, and to have the assistance of counsel
for his defence.
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On the next day the Senate concurred and so reported to the
House of Representatives.

Between August 24, when the House adopted seventeen
amendments, and September 25, when the Senate acted ap-
provingly on the final changes recommended by the House, the
amendments had been reduced to twelve. The first two amend-
ments, relating to the apportionment of Representatives and
the compensation of Senators and Representatives, failed of
ratification by the states; the other ten were ratified in the
form in which they had been submitted and became our Bill
of Rights.

New Jersey ratified the amendments on November 20, 1789,
thus becoming the first state to take this action. Virginia was
the eleventh state to ratify. This was on December 15, 1791.

The Bill of Rights had been before the Congress of the
United States from June 8 to September 25, a period of three
and one-half months. While we know little of what went on in
the Senate and in committee meetings, it is questionable if a
total exceeding seven or eight session days was spent by Con-
gress considering and debating the proposed amendments.

While the House of Representatives and the Senate were
trying to reach agreement on the amendments that were to be-
come the Bill of Rights, the Declaration of the Rights of Man
and of the Citizen was issued by the Constituent Assembly in
Paris on August 26, 1789; and when the new French Constitu-
tion came into force in 1791, the Declaration was prefixed to it.
In its generalities, the French Declaration was modeled after
our Declaration of Independence; in its practical provisions 19

it was modeled after the bills of rights of our colonies and
states; 20 and both the Americans and the French had learned
from the British models: Magna Carta (1215), the Petition of
Right (1627), and the Bill of Rights (1688). While it was James
Madison who prepared the first draft of our Bill of Rights,
the author was human experience with tyrannical government
in Great Britain, France, and the United States. It was written
with the blood of men spilled by despots and by revolutions
fought in the name of humanity. Everywhere one heard in its
phrases "the still, sad music of humanity," and it became the
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progenitor of constitutional guaranties among nations, old and
new, on every continent of the earth.

Reflecting his admiration for the French and his revolution-
ary zeal against England, Jefferson said: "Every man has two
fatherlands, his own and France." Today we can afford to be
historically more correct and candid and say that every free
man has three fatherlands: England, France, and the United
States.
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conc. op. by Frankfurter; dis. op. by Murphy, with Rutledge joining; and
dis. op. by Black, with Douglas joining. See F. R. Coudert, "The Bill of
Rights: The Decision in Adamson v. California," 34 A.B.A. Jour. 19
(1948); Chas. Fairman, "Does the Fourteenth Amendment Incorporate
the Bill of Rights?" 2 Stanford L. Rev. 5 (1949); Wm. W. Crosskey, Politics
and the Constitution in the History of the United States (Chicago, 1953),
1052, 1056, 1146.

7. Adamson v. Calif., 322 US 46, 89 (1947).
8. Betts v. Brady, 316 US 455 (1942); Wolf v. Colo., 338 US 25 (1949).
9. See his dis. op. in Adamson v. Calif.
10. Ibid. Cf. William W. Crosskey, "Charles Fairman, 'Legislative His-

tory,' and the Constitutional Limitations on State Authority," 22 U. of Chi.
L. Rev. 1 (1954); Charles Fairman, "A Reply to Professor Crosskey," 22,
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U. of Chi. L. Rev. 1 (1954), 144; also note, 67 Hanv. L. Rev. 1016 (1954);
also references in note 6 supra.

11. Joint Anti-Fascist Refugee Committee v. McGrath, 341 US 123

12. Ibid.
13. Ibid. This essentially was the position of Justices Murphy and

Rutledge — see Murphy's dis. op., in which Rutledge concurred, in Adam-
son v. Calif.

14. Re Oliver, 333 US 257 (1948).
15. In Twining v. N.J., 211 US 78 (1908).
16. Adamson v. Calif. See also Black's dis. op. in Beauharnais v. 111.,

343 US 250 (1952).

Chapter 7. Is Freedom of Religion an Absolute?
1. We use the term "police power" in its broad meaning, to include,

e.g., the power of Congress to wage war, the power of states to protect life
and property, etc. Technically, it is questionable if one may speak of the
police power with reference to the Federal Government. See the articles
by Robert E. Cushman, 3 Minn. L. Rev. 289, 381, 452 (1919); 4 Minn. L.
Rev. 247, 402 (1920). Justice Holmes spoke of the police power as an
"apologetic" phrase. The "police power," he said, "often is used in a wide
sense to cover and, as I said, to apologize for the general power of the
legislature to make a part of the community uncomfortable by a change"
(dis. op. in Tyson Bros. v. Banton, 273 US 418, 445 [1927]).

2. Matt. 22:15-21.
3. Stokes, III, 601 ff. In 1865 this action was made lawful (13 Stat. 518).
4. As far as I know only the American Humanist Assn. issued a public

protest against this stamp, as well as against the three-cent stamp issued
in 1953 commemorating the Gutenberg Bible.

5. Zorach v. Clauson, 343 US 306 (1952).
6. Stokes, I, 457. Act of Sept. 22, 1789. Cf. Pfeffer, 151.
7. Cf. Miss. v. Johnson, 4 Wall. (US) 475 (1867).
8. William George Torpey, Judicial Doctrines of Religious Rights in

America (Chapel Hill, N.C., 1948), ch. vi; Claude Stimson, "Exemption
of Property from Taxation in the United States," 18 Minn. L. Rev. 411
(1934); M. G. Paulsen, "Preferment of Religious Institutions in Tax and
Labor Legislation," 14 Law & Contemp. Prob. 144 (Winter 1949); James F.
Morton, Exempting the Churches (New York, 1916); note, 64 Harv. L.
Rev. 288 (1950).

9. McCollum v. Bd. of Education, 333 US 203 (1948), dis. op.
10. Laurel Hill Cemetery v. San Francisco, 216 US 358 (1910).
11. Noble State Bank v. Haskell, 219 US 104 (1910).
12. In this connection we may mention also that unless the Supreme

Court concedes that a person has a "standing" to raise the constitutional
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question, no "case" or "controversy" is presented upon which the Court
will act. It is not always easy for a taxpayer to show such a "standing"
(see Doremus v. Hawthorne, 342 US 429 [1952]).

13. Hughes v. Superior Court of Calif., 339 US 460 (1950).

Chapter 8. The Police Power
1. Reynolds v. U.S., 98 US 145 (1878). The decision was unanimous; the

Court's opinion was by Chief Justice Waite.
2. Selective Training and Service Act of 1940, sec. 5(g); 54 Stat. 889

(1940), 50 USC (Supp. 1941), App. 5 (1940). For exemption of conscientious
objectors in World War I, see 40 Stat. 76 (1917), sec. 4, which provided
for exemption of conscientious objectors who were members of "well
recognized" religious sects "whose existing creed or principles forbid its
members to participate in war in any form." For a comprehensive treat-
ment of this subject see M. G. Sibley and Philip E. Jacob, Conscription
of Conscience: The American State and the Conscientious Objector, 1940-
1947 (Ithaca, N.Y., 1952). See also Julien Cornell, The Conscientious Ob-
jector and the Law (New York, 1943). For World War I, see Norman
Thomas, Is Conscience a Crime? (New York, 1923). For the British experi-
ence in World War II, see G. C. Field, Pacifism and Conscientious Objec-
tion (Cambridge, 1945).

3. New York has such an exemption. In signing the bill, Governor
Thomas E. Dewey said: "I believe it to be a simple fundamental [sic]
of freedom of religion that the state shall compel no child to learn prin-
ciples clearly contrary to the basic tenets of his religious faith" (New York
Times, March 15, 1950). Rhode Island has a similar law. Christian Science
Monitor, May 24, 1949.

4. Arver v. U.S. (Selective Draft Law Cases), 245 US 366 (1918). Cf. U.S.
v. Macintosh, 283 US 605 (1931); Sibley and Jacob, 433.

5. In cases in which pupils have sought exemption from laws requiring
vaccination, the courts have uniformly, in the absence of express statutory
exemption, refused to give them relief. See cases cited in Torpey, 268-269.

6. Soon Hing v. Crowley, 113 US 703 (1885); Hennington v. Ga., 163
US 299 (1896); Petit v. Minn., 177 US 164 (1900); People v. Friedman, 302
NY 75, 96 NE 2d 184 (1950), appeal dismissed, 341 US 907 (1951).

7. Meyer v. Neb. 262 US 390 (1923); Pierce v. Society of Sisters, 268 US

8. Harden v. State, 216 SW 2d 708 (Tenn., 1948).
9. The U.S. Supreme Court in 1949 refused to review a conviction of a

North Carolina resident who had been fined $50 for handling a live cop-
perhead snake in a church service. The fine was imposed under an ordi-
nance of the city of Durham (Bunn v. N.C., 336 US 942 [1949]; reh. den.
336 US 971 [1949]).

10. Prince v. Mass., 321 US 158 (1944).
1 1 . Cases in note 7 supra.
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12. See Sibley and Jacob, ch. xviii, and M. R. Konvitz, "The Case of the
Eight Divinity Students," 1 Bill of Rights Rev. 196 (1941).

13. The last instance mentioned was reported in New York Times,
March 10, 1953; it involved parents who were Jehovah's Witnesses and who
contended that blood transfusions were against the Lord's injunction to
Moses that the children of Israel shall not eat blood (Lev. 17:10-14). The
New York Society for the Prevention of Cruelty to Children took the
parents to Children's Court in the City of New York, and the judge issued
an order authorizing the physicians to give blood transfusions as may be
required. Cf. People v. Pearson, 176 NY 201 (1903).

14. In 1954 the Quebec Superior Court held that Jehovah's Witnesses
were unlike Roman Catholics, Protestants, and Jews, "and opposed to all
three," and so the sect could not be said to practice a religion or constitute
a religious denomination (New York Times, Aug. 29, 1954)- This decision
would be impossible in the United States under Supreme Court precedents
discussed in the text.

15. Fowler v. R.I., 345 US 67 (1953).
16. Watson v. Jones, 13 Wall. (US) 679 (1871).
17. U.S. v. Ballard, 322 US 86 (1944).
18. W. Va. State Bd. of Education v. Barnette, 319 US 624 (1943).
19. Ibid., dis. op., at 653.
20. W. Va. State Bd. of Education v. Barnette, 319 US 624 (1943).
21. Cf. Hamilton v. U. of Calif., 293 US 245 (1934). See Russell, "De-

velopment of Conscientious Objector Recognition in the United States,"
20 Geo. Wash. L. Rev. 409 (1952).

22. Jackson in case cited in note 18 supra.
23. Lochner v. N.Y., 198 US 45 (1904).
24. Holmes in Southern Pacific Co. v. Jensen, 244 US 205 (1916).

Chapter 9. The Principle of Separation of Church and
State

1. Reynolds v. U.S., 98 US 145 (1878).
2. Everson v. Bd. of Education, 330 US 4 (1946). Justices Jackson, Frank-

furter, Rutledge, and Burton dissented. Their dissents were directed, how-
ever, at the application of the principle of separation of church and state
to the specific facts in the case rather than at the principle itself. The ma-
jority, as we shall see later, held that the payment of the bus fares of pa-
rochial school pupils out of public funds was no violation of the principle
of separation; the dissenting Justices said that the principle of separation
should ban this public expenditure.

3. 111. ex rel. McColIum v. Bd. of Education, 333 US 203 (1948). Justice
Frankfurter wrote a concurring opinion, joined by Justices Jackson, Rut-
ledge, and Burton—the four Justices who had dissented in the Everson
case. Justice Reed dissented in the McColIum case on the application of
the principle of separation to the facts presented in the case. Separation,
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he said, does not bar "every friendly gesture between church and state":
the principle is "not an absolute prohibition against every conceivable
situation where the two may work together." The constitutional guaranty,
Reed said, should not be interpreted in such a way that it would conflict
"with accepted habits of our people."

In his concurring opinion Justice Frankfurter accepted the separation
doctrine but warned that "agreement, in the abstract, that the First Amend-
ment was designed to erect a 'wall of separation between Church and State,'
does not preclude a clash of views as to what the wall separates."

Justice Jackson concurred in the Frankfurter opinion and in the decision
of the Court but expressed some reservations respecting interference with
local schools.

4. Zorach v. Clauson, 343 US 306 (1952). The opinion for the Court was
by Justice Douglas. Justices Black, Jackson, and Frankfurter dissented on
the ground that the case was indistinguishable from the McCollum case;
there was no dissent from the principle of separation of church and
state.

5. See statements by Roman Catholic bishops in New York Times, Nov.
21, 1948, and Nov. 16, 1952, and Parsons, The First Freedom; also state-
ment by Cardinal Mclntyre, New York Times, Aug. 28, 1955.

6. Parsons, 92, 93.
7. Ibid., 79. For a critique of this position, see M. R. Konvitz, "Separa-

tion of Church and State: The First Freedom," 14 Law and Contemp.
Prob. 44 (Winter 1949).

8. Statement of the Roman Catholic bishops, New York Times, Nov. 21.
1948.

9. Cochran v. La. State Bd. of Education, 281 US 370 (1930).
10. Black, dis. op., Zorach case.
11. Dis. op., Zorach case.
12. 60 Stat. 230, c. 281 (1946), 42 USC 1751.
13. Bradfield v. Roberts, 175 US 291 (1899).
14. Servicemen's Readjustment Act of 1944, 58 Stat. 284, 289, c. 268: 38

USC 693.
15. Church of the Holy Trinity v. U.S., 143 US 457 (1892). The opinion

for a unanimous Court was by Justice Brewer.
16. U.S. v. Macintosh, 283 US 625 (1930). The opinion was by Justice

Sutherland for a majority of five Justices.
17. The attempt to base American institutions on a belief in a Supreme

Being is strange doctrine, especially when expressed by a cosmopolitan
person like Justice Douglas. Would he say that the feudalism and dictator-
ship that one finds in some Middle East countries today, among a people
who on the whole are fanatically religious, presuppose a Supreme Being?
Not so very long ago Christian Europe was also feudal and despotic, and
the people then were no less religious than they are today. Were the slave
owners in our Southern States before the Civil War less religious than the



Separation of Church and State

Northern abolitionists? In the Union of South Africa the National Party
fights for apartheid, with the support of the Dutch Reformed Church.
When one sees how religions are distributed among the peoples of the
world, and how people belonging to the same nation and the same church
will fight for contrary political, economic, and moral ends, it becomes ap-
parent that it is not possible to say that any one nation's institutions pre-
suppose a Supreme Being. To identify an ideological position or political
program with a nation's religious faith may be to degrade religion and to
idolize social institutions. Cf. Reinhold Niebuhr in Christianity and Crisis,
July 21, 1952, 97-98.

18. Speech at Springfield, 111., June 26, 1857 (Philip Van Doren Stern,
ed., The Life and Writings of Abraham Lincoln [New York, 1940], 415,
421-422).

19. Cf. Stokes, III, 564; also Stokes, I, 47, where the author speaks of
"benevolent separation."

20. Citing as "typical" W. Va. State Bd. of Education v. Barnette, 319
US 624 (1943).

21. Here he cited the Everson case as typical—taxpayers' money was
used to pay the bus fares of parochial school pupils.

22. Doremus v. Bd. of Education of Borough of Hawthorne, 75 A.2d 880
(1950); appeal dismissed, 342 US 429 (1952). In the United States Supreme
Court, Justices Douglas, Reed, and Burton dissented.

23. In his dissenting opinion, Justice Douglas (joined by Justices Reed
and Burton) urged that the case deserved a decision on the merits. "There
is no group," he said, "more interested in the operation and management
of the public schools than the taxpayers who support them and the parents
whose children attend them."

24. Alabama, Arkansas, Delaware, Florida, Georgia, Idaho, Kentucky,
Maine, Massachusetts, New Jersey, Pennsylvania, and Tennessee.

25. Indiana, Iowa, Kansas, North Dakota, and Oklahoma.
26. The statutes in question, however, go back to enactments of 1903

and 1916, with precedents for them in statutes that go back at least to 1867.
27. Tudor v. Bd. of Education of Rutherford, 14 N.J. 31 (1953); cert,

den. 348 US 816 (1954).
28. A. H. Lewis, Sunday Legislation: Its History to the Present Time and

Its Results (rev. ed.; New York, 1902).
29. Case comment in 64 Harv. L. Rev. 1195 (1951).
30. E. F. Czarra, Jr., "Sunday Statutes in a Modern Community," 61

Yale L. J. 427 (1952).
31. Ex parte Newman, 9 Calif. 502 (1858).
32. Ex parte Andrews, 18 Calif. 679 (1861).
33. See case comment, 64 Harv. L. Rev. 1194, at 1195 (1951). Some cases

have, however, held invalid Sunday statutes of restricted application where
there seemed to be no reasonable ground for the legislative classification
of affected callings. Cf. Ex parte Jentsch, 112 Calif. 468 (1896).
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34. Soon Hing v. Crowley, 113 US 703 (1885). Later cases: Hennington
v. Ga., 163 US 299 (1896); Petit v. Minn., 177 US 164 (1900).

35. Peo. v. Moses, 140 NY 214 (1893).
36. Peo. v. Friedman, 302 NY 75, 96 NE 2d 184 (1950); app. dism. 341

US 907 (1951).
37. In Peo. v. Dunford, 207 NY 17 (1912) the statutory phrase "any

property" was held not to include real property. This decision is typical
of the crazy quilt of statutory enactments and court constructions with
respect to Sunday employment and business. See Johnson and Yost, 219-
255.

38. Leo Pfeffer, letter in New York Times, June 19, 1951. See also his
articles in Congress Weekly, Feb. 13, 1950, and May 25, 1953, and his
Church, State, and Freedom, 227 ff.

The Joint Legislative Committee proposed the following changes in
the New York laws, which do not touch on the problem under discussion:
to give grocery stores the same privilege as that enjoyed by delicatessen
shops and bakeries (to keep open from 4:00 to 7:30 P.M.); to permit the
sale of magazines as well as newspapers; to authorize local law to permit
parades and processions after 2:00 P.M.; to restrict the seizure of goods
illegally displayed for sale on Sunday to the class of goods actually displayed
rather than the whole stock of the merchant; and to prohibit the taking
of orders for goods by telephone or telegraph on Sunday (New York Times,
March 12 and March 29, 1953). These changes would only validate prac-
tices that have been common and that have shown up the Sunday laws
to be hardly more than pious wishes.

39. Connecticut, Iowa, Kentucky, Maine, Michigan, Wisconsin. Memo,
submitted by Joint Com. for a Fair Sabbath Law to Legis. of State of N.Y.,
Leo Pfeffer, gen. counsel, pp. 15-19.

As was noted in text, Nevada is the only state that has no laws regulating
conduct on Sunday. States with the most stringent laws are: Connecticut,
Maryland, Massachusetts, and New Jersey (E. F. Czarra, Jr., "Sunday
Statutes in a Modern Community," 61 Yale L. J. 427 [1952].

40. Ibid., 433-434.
41. Ibid.
42. New York Times, Feb. 1, 1953.
43. Cf. bill in New York Assembly, introduced by Mr. Calli, Jan. 31,

1955, Bill No. 1507, Int. 1484.

Chapter 10. The Liberty of Private Schools
1. H. K. Beale, Are American Teachers Free? (New York, 1936), 332.
2. Meyer v. Neb., 262 US 390 (1923); also Bartels v. Iowa, decided same

day. These cases involved statutes from Oregon, Nebraska, Iowa, and Ohio.
Justices Holmes and Sutherland dissented. The dissenting opinion of
Holmes contended that the entire Court agreed that the end aimed at
by the statutes was a lawful one; namely, that all citizens should speak a
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common tongue. The only question is whether the means are lawful; and
as to this question, he said: "I cannot bring my mind to believe that, in
some circumstances . . . the statute might not be regarded as a reasonable
or even necessary method of reaching the desired end." If there are children
who hear only a foreign language at home, it is not unreasonable to pro-
vide, said Holmes, that in their early years children shall hear and speak
only English at school. Since reasonable minds might differ as to the
reasonableness of the statutes, "the experiment" should not be prevented
by the Court from being tried.

3. Beale, 413.
4. Pierce v. Society of the Sisters of the Holy Names, and Pierce v. Hill

Military Academy, 268 US 510 (1925).
5. Farrington v. Tokushige, 273 US 284 (1927). See also Mo Hock Ke

Lok Po v. Stainback, 74 F. Supp. 852 (D.C., Hawaii, 1947); rev. on pro-
cedural ground, 336 US 368 (1949). See M. R. Konvitz, "The Constitution
and Foreign Languages," 5 Common Ground 94 (1945).

6. New York Times, Nov. 20, 1955.

Chapter IT. The Liberty of Churches
1. See, e.g., R. H. Tawney, Religion and the Rise of Capitalism (Lon-

don, 1926); Max Weber, The Protestant Ethic and the Spirit of Capitalism
(London, 1930); E. Troeltsch, Protestantism and Progress (London, 1912);
Frank Knight and T. W. Merriam, The Economic Order and Religion
(New York, 1945); William Scarlett, ed., The Christian Demand for Social
Justice (New York, 1949); William Scarlett, ed., Christianity Takes a Stand
(New York, 1946); Louis Finkelstein, The Pharisees: The Sociological
Background of Their Faith (Philadelphia, 1938); Raymond J. Miller, Forty
Years After: Pius XI and the Social Order (St. Paul, Minn., 1947).

2. I do not mean to suggest that the destruction of an institution is
proof of its worthlessness, or that survival alone is proof of the value of an
institution. Cf. Reinhold Niebuhr, Faith and History (New York, 1949).

3. A recent instance in the United States was the threat in 1953 of in-
vestigations, by a congressional committee, of Communist infiltration into
the churches. Cf. Review of Methodist Federation for Social Action, 82d
Cong., 2d sess., Union Calendar No. 523, House Report 1661 (1952).

4. Watson v. Jones, 80 US 679 (1872).
5. In recent years efforts have been made to unite the Presbyterian

Church in the U.S.A., the Presbyterian Church in the U.S. (Southern),
and the United Presbyterian Church. The latter organization was formed
through a merger of the Associate Presbyterian Church and the Associate
Reformed Presbyterian Church in 1885, groups which go back to Presby-
terian dissenting movements in the Church of Scotland. The Northern
church has 2,500,000 members, the Southern church 700,000, and the
United church 220,000.

6. The Court decided the case in favor of the faction in the Louisville
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church that remained loyal to the Presbyterian Church in the U.S.A.
(Northern).

7. Kedroff v. St. Nicholas Cathedral of Russian Orthodox Church,
344 US 94 (1952). Only Justice Jackson dissented. The Court's opinion was
by Justice Reed. Justice Frankfurter wrote a concurring opinion, joined
by Justices Black and Douglas.

8. From the opinion of the New York Court of Appeals in the case. St.
Nicholas Cathedral v. Kedroff, 302 NY 1, 96 NE 2d 56 (1950).

9. Art. 5-C of Religious Corporations Law; 50 McKinney's N.Y. Laws
105; L. 1945, ch. 693, as amended L. 1948, ch. 711.

10. Conc. op. of Justice Frankfurter.
11. The same view was expressed in McGuire v. Trustees of St. Patrick's

Cathedral, 54 Hun 207 (N.Y. Sup. Ct., 1889), which was an action to secure
interment in a church cemetery. The court said: "For we cannot overlook
the fact, which pervades this entire controversy, that it is not the mere
right to be buried in two foot by eight of ordinary earth which the plaintiff
seeks to enforce, but plainly the right to be so buried in consecrated earth.
It is thus the spiritual right which, in substance, he asks us to enforce."

12. Matt. 18:20.
13. See essay by Ahad Ha-am (Asher Ginzberg) on "Sacred and Profane"

in Selected Essays, translated from the Hebrew by Leon Simon (Philadel-
phia, 1912); also George Santayana, The Life of Reason (New York, 1930)
Vol. 111, "Reason in Religion"; Ernst Cassirer, An Essay on Man (New
Haven, 1944), especially ch. "Myth and Religion"; Ernst Cassirer, The
Myth of the State (New Haven, 1946), pt. I, "What Is Myth?"; and Ernst
Cassirer, Language and Myth (New York, 1946), especially chs. ii and v.

14. This principle was followed in the Melish case. John Howard Melish
•was rector of Holy Trinity Church in Brooklyn for about 45 years. His
son, William Howard Melish, was assistant rector. There were complaints
against the son for his outside activities; he was active in the National
Council of American-Soviet Friendship, which was on the Attorney Gen-
eral's list of subversive organizations. The vestrymen of Holy Trinity
asked the rector to remove his son; this he refused to do; they then asked
him to retire on a pension; this he also refused to do; they then appealed
to Bishop James P. DeWolfe, Bishop of the Protestant Episcopal Diocese
of Long Island. Acting in accordance with the canons of the Protestant
Episcopal Church, the bishop requested the standing committee of the
diocese to conduct an investigation and a hearing; this resulted in a com-
mittee recommendation that the pastoral relation between the rector and
the church be severed; the bishop entered a judgment accordingly, and
then issued a proclamation which gave canonical effect to the judgment.
Then a meeting of the congregation ousted the vestrymen and another
meeting was called to elect their successors. At this point the vestrymen
went to court and asked for an injunction. The injunction was granted, in



The Right to Seek Converts

effect confirming the judgment and proclamation of the bishop. Justice
Steinbrink, of the New York Supreme Court, Kings County, relied on Wat-
son v. Jones (Holy Trinity v. Melish, 194 Misc. 1006 [1949]; affd. 276 App.
Div. 1088; 301 NY 679; cert. den. 340 US 936 [1951]-

Chapter 12. The Law Knows No Heresy
1. U.S. v. Ballard, 322 US 78 (1944).
2. A majority of the Court, for whom Justice Douglas wrote the opinion,

reversed the court of appeals and remanded the case to that court to pass
on questions that had been by-passed by that court.

Chief Justice Stone (Justice Frankfurter and Roberts agreeing with him)
dissented, saying that the constitutional guaranty of freedom of religion
does not afford immunity from criminal prosecution for the fraudulent
procurement of money "by false statements as to one's religious experi-
ences" or "by making knowingly fake statements about one's religious ex-
periences." If, e.g., the Ballards claimed that they had cured hundreds of
persons in San Francisco, and procured money on the basis of this claim,
the Government should be allowed to convict them for fraud if it can prove
that they had never been in San Francisco. Furthermore, said Stone, "the
state of one's mind is a fact as capable of fraudulent misrepresentation
as is one's physical condition or the state of his bodily health." In brief,
Stone, Roberts, and Frankfurter held that persons may be guilty of
fraudulent use of the mail if they solicit money on the basis of misrepre-
sentations as to events or beliefs.

The dissenting opinion of Justice Jackson is discussed in the text.
When the case came back to the court of appeals, that court affirmed

the conviction by a two to one vote (Ballard v. U.S., 152 F. 2d 941 [1945].
The Supreme Court reversed the judgment on the ground that women,
though qualified by local law to serve on grand and petit juries, had in-
tentionally been excluded (Ballard v. U.S., 329 US 187 [1946]).

3. Heb. 11:1; John 20:29.
4. Homilies on St. John, XL.

5- Jer. 4:19; Ps. 44:21..

Chapter 13. The Right to Seek Converts
1. Quoted by Joseph G. Harrison in Christian Science Monitor, July 8,

1949. Protestant chapels in Spain may not be listed in street directories or
telephone books (ibid., Dec. 16, 1948).

2. Quoted by Patrick Crosse in Christian Science Monitor, May 20,
1953. The writer also quotes from an article by the assistant director of a
Vatican newspaper who wrote that "we cannot admit Protestant proselyt-
ism, because Italy, a country of ancient Christianity, is not a mission field
for sects of other shapes. . . . Proselytism offends us." Cf. Bates, especially
sections on Moslem countries, Spain, and Soviet Russia, 1-20.
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3. Jefferson, Notes on Virginia, in The Life and Selected Writings of
Thomas Jefferson, ed. Adrienne Koch and William Peden (New York,
1944). 272-277.

4. Rom. 10:14,15.
5. Acts 1:8.
6. Roberts in Cantwell v. Conn., 310 US 296 (1940). Cf. H. M. Kallen,

Secularism Is the Will of God (New York, 1955).
7. Douglas in Murdock v. Pa., 319 US 105 (1943)- These remarks were

made with respect to the distribution of religious tracts, but their broad
application is justified in the light of later decisions.

8. Speech in New York, Sept. 9, 1912.

PART II. FREEDOM OF SPEECH, PRESS,
AND ASSEMBLY

Chapter 14. The Freedom Not to Speak
1. World Almanac (1953). 705. Members of the sect did not claim

recognition from draft boards as conscientious objectors but exemption as
ministers. See M. G. Sibley and Philip £. Jacob, Conscription of Con-
science: the American State and the Conscientious Objector, 1940-1947
(Ithaca, N.Y., 1952), 69-71. Whatever their employment, their "vocation"
was that of ministers, Gospel preachers (ibid., 34).

2. Amer. Civil Liberties Union, Liberty's National Emergency (New
York, 1941), 27.

3. Quoted in Amer. Civil Liberties Union, Religious Liberty in the U.S.
Today (New York, 1939), 21.

4. Ibid. Cf. Anson Phelps Stokes, Church and State in the United States
(New York, 1950), II, 603; William G. Fennell, Compulsory Flag Salute in
Schools (Amer. Civil Liberties Union, New York, 1938), which lists 18
states requiring flag exercises.

5. Fennell, 2, where some of the cases are listed. See also Stokes, II,
604-606. That others besides Jehovah's Witnesses were affected—e.g., Men-
nonites—was noted by Fennell, p. 3.

6. Quoted in Stokes, II, 605.
7. Minersville School Dist. v. Gobitis, 310 US 586 (1940).
8. W. Va. State Bd. of Education v. Barnette, 319 US 624 (1943); also

Taylor v. Miss., 319 US 583 (1943). Cf. Stromberg v. Calif., 283 US 359
0930-

9. While Justice Frankfurter does not believe that any of the freedoms
enumerated in the Bill of Rights has a preferred position, in this statement
he in effect does admit religious freedom to the enjoyment of such a
position. But later he says that "national unity" is an interest "inferior
to none" in the "hierarchy of legal values." Does "national unity," then,
enjoy a preferred position? Later in the same opinion he seems to put an
emphasis on the freedoms that maintain "open and unobstructed" "the
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remedial channels of the democratic process," which would seem to put
freedom of speech and press and freedom of suffrage in a position of
priority. Then this proposition is tied in to the conviction that "to the
legislature no less than to courts is committed the guardianship of deeply-
cherished liberties. . . . Where all the effective means of inducing political
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2. Beauharnais v. 111., 343 US 250 (1952).
3. Zechariah Chafee, Jr., Free Speech in the United States (Cambridge,
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26. Heywood Broun and Margaret Leech, Anthony Comstock: Rounds-
man of the Lord (New York, 1927).

27. U.S. v. Kennerley, 209 Fed. 119 (1913), involving Hagar Revelly.
Judge Hand overruled a demurrer to the indictment, but in his opinion
expressed doubts regarding the obscenity law.

28. U.S. v. One Book Called "Ulysses," 5 F. Supp. 182 (1933), op. by
Judge Woolsey; aff'd. 72 F. 2d 705 (1934), op. by Judge Augustus N. Hand,
in which Judge Learned Hand concurred and from which Judge Manton
dissented.

29. Commonwealth v. Isenstadt, 318 Mass. 543, 62 NE ad 840 (1945);
Attorney General v. "God's Little Acre," 326 Mass. 281, 93 NE 2d 819



Previous Restraint 385

30. U.S. v. Two Obscene Books, 92 F. Supp. 934, 99 F. Supp. 760 (1951);
aff'd sub nom. Besig v. U.S., 208 F. zd 142 (1953).

31. Lockhart and McClure, 332-333, 379-387.
32. Ibid., 356-357.
33. Ibid., 358.
34. Chafee, Government, I, 215.
35. Connelly v. General Construction Co., 269 US 385 (1925).
36. U.S. v. Five Gambling Devices, 346 US 441 (1953), dis. op. of Justice

Clark.
37. Winters v. N.Y., 333 US 507 (1948).
38. Ibid. Three Justices dissented.
39. Burstyn v. Wilson, 343 US 495 (1952).
40. Chafee, Government, I, 210.
41. See opinion of Holmes in Nash v. U.S., 229 US 373 (1913).

Chapter 19. Previous Restraint
1. See F. S. Siebert, Freedom of the Press in England, 1476-1776 (Ur-

bana, 111., 1952), 46, 260.
2. The best editions are those edited by John W. Hales (Oxford, 1894)

and by George H. Sabine (New York, 1951).
3. C. A. Duniway, Development of Freedom of the Press in Massachu-

setts (Cambridge, Mass., 1906), 41.
4. Ibid., 100-103. To Blackstone freedom of the press meant only free-

dom from previous restraint. See Commentaries, IV, xi.
5. Quoted in G. J. Patterson, Free Speech and a Free Press (Boston,

1939)- 111.
6. Near v. Minn., 283 US 697 (1931).
7. Lovell v. Griffin, 303 US 444 (1938).
8. Schneider v. Irvington, 308 US 147 (1939). Regarding the sale of pub-

lications on public streets, see Valentine v. Chrestensen, 316 US 52 (1942),
and Jamison v. Tex., 318 US 413 (1943).
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584 (1942), and Chafee, Free Speech, 381-382.

14. Jones v. Opelika, 316 US 584 (1942).
15. Jones v. Opelika, 319 US 103 (1943).
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National Labor Relations Act applies to newspapers (Associated Press v.
N.L.R.B., 301 US 103, 133 [1937]). The Fair Labor Standards Act applies
to newspapers (Okla. Press Pub. Co. v. Walling, 327 US 186 [1946]).

18. This proposition has probably been qualified to a degree by the next
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Chapter 22. Limited Abridgments of Speech and Press
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2. 29 U.S.C. 141.
3. Sec. 9(h), 29 USC 159(h). The Communist Control Act of 1954, 50

USC 841, amends the Taft-Hartley Act by providing that a union that is
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5. Italics are in the original.
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8. Sec. 206 ff.
9. Youngstown Sheet & Tube Co. v. Sawyer, 343 US 579 (1952).
10. Cf. John Lord O'Brian, National Security and Individual Freedom

(Cambridge, Mass., 1955), 24.

Chapter 23. Test Oaths and the Freedom to Think and
Believe

1. See note 1, ch. xxii, supra.
2. Those who voted to sustain the constitutionality of the provision

were Chief Justice Vinson and Justices Reed and Burton. Those who voted
against its constitutionality were Justices Frankfurter, Jackson, and Black.
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Clark, and Minton.

3. The only evidence cited by Vinson was the "aims and tactics of the
Socialist Workers Party," referring to Dunne v. U.S., 320 US 790 (1943).
cert. den. This was the case that involved certain Trotskyites prosecuted
under the Smith Act.

4. The phrase is Justice Holmes's (Panhandle Oil Co. v. Miss., 277 US
218, 223 [1928], dis. op.). Said Holmes: "The power to tax is not the power
to destroy while this Court sits."

5. Const., Art. III, Sec. 3. Italics supplied.
6. See, e.g., his opinion in Douglas v. Jeannette, 319 US 157 (1943).
7. Dennis v. U.S., 341 US 494 (1951). dis. op.
8. Re Summers, 325 US 56 (1945).



Loyalty Oaths 389
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10. U.S. v. Schwimmer, 279 US 644 (1929); U.S. v. Macintosh, 283 US

605 1931).
11. Girouard v. U.S., 328 US 61 (1946). Chief Justice Stone and Justices
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12. The naturalization cases are discussed in Konvitz, Alien and Asiatic,

97 ff. It should be noted that sec. 337 of the Immigration and Nationality
Act of 1952 (McCarran-Walter Act) attempts to make the naturalization
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the decision regarding the belief requirement was upheld by an evenly
divided vote, 3 to 3.

14. The dread of test oaths probably started with the first Test Act,
1673, "An act for preventing dangers which may happen from popish
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subscribe to a declaration that they "do believe that there is not any
transubstantiation in the sacrament of the Lord's Supper, or in the ele-
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IV, c. 17, in Stephenson and Marcham, 677). In the settlement of America,
some of the English colonies enforced the Test Acts (Sanford H. Cobb,
The Rise of Religious Liberty in America (New York, 1902), 299, 337, 356,
445, 447-449)- It was with this experience in mind that the framers of the
Constitution provided in Art. 6 that "no religious test shall ever be re-
quired as a qualification to any office or public trust under the United
States."

Chapter 24. Loyalty Oaths and Guilt by Association
1. Cited note 1, ch. xxii supra.
2. H. K. Beale, Are American Teachers Free? (New York, 1936), 65 ff.
3. The Test Oath of July 1862 (Chafee, 263).
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4. Henry R. Linville, Oaths of Loyalty for Teachers (pamph. pub. by
Amer. Federation of Teachers, New York, 1935); The Gag on Teaching
(pamph. pub. by Amer. Civil Liberties Union, 3d ed., 1940); "Teachers'
Oaths" (mimeog. report of Natl. Education Assn., 1937). See also Beale,
and Walter Gellhorn, ed., The States and Subversion (Ithaca, N.Y., 1952),
and Lawrence H. Chamberlain, Loyalty and Legislative Action (Ithaca,
N.Y., 1951); Richard Hofstadter and Walter P. Metzger, Development of
Academic Freedom in the United States (New York, 1955), especially
ch. x.

5. The Gag on Teaching, 22-26.
6. Ibid., 22.
7. Published in the Bulletin of the A.A.U.P., March 1937.
8. Ibid.
9. Hofstadter and Metzger, Development of Academic Freedom, 496.
10. This was shown by a survey made by the National Education Associ-

ation (Christian Science Monitor, July 20, 1949).
11. The States and Subversion, pamph. of Amer. Civil Liberties Union

(New York, 1953), 3.
12. See Lawrence H. Chamberlain, "New York: A Generation of Legis-

lative Alarm," in Gellhorn, ed., States and Subversion, 231 ff.
13. See The Bertrand Russell Case, ed. John Dewey and H. M. Kallen

(New York, 1941). For the court's opinion, see pp. 213-225.
14. Chamberlain, "New York," 260-262. The 1939 statute is Sec. i2-a

of the Civil Service Law. It applies to personnel in the public schools and
in all state educational institutions, who are declared ineligible for em-
ployment in such institutions if they are members of any organization that
advocates the overthrow of government by force.

15. Ibid., 263, italics in original.
16. While no case reached the courts, one case was reviewed, some years

later, by the state commissioner of education, who ordered reinstatement
See ibid., 267-268. Regarding the Schappes case, see ibid., 270-271.

17. Sec. 3022 of Art. 61, New York Education Law.
18. The statute was amended in 1953 to cover employees and faculty of

institutions of higher learning owned or operated by the state. L. 1953, c.
681; sec. 3022 of Art. 61 of the Education Law.

19. Schneiderman v. U.S., 320 US 118 (1943)- The case is discussed in
Konvitz, Alien and Asiatic, 119 ff.

20. The Workers Party was organized in 1921 as an open and legal
organization while the Communist Party remained underground. (The
Communist Party was forced underground in 1919, in the days of the
Palmer raids, which resulted in wholesale arrests and deportations. See
Robert K. Murray, Red Scare: A Study in National Hysteria, 1919-1920
[Minneapolis, 1955].) The two parties merged in 1923 under the name of
the Workers Party. In 1925 the name was changed to Workers (Commu-
nist) Party of America. In 1929 this became the Communist Party of the
United States (or Communist Party of America). See Organized Commu-
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nism in the United States, 83rd Cong., 2d sess., House Report No. 1694,
House Committee on Un-American Activities (1953, 1954).

21. The decision was 5 to 3, with Chief Justice Stone and Justices Rob-
erts and Frankfurter dissenting.

22. Italics supplied.
23. Sec. 313 (a) (2) of the Immigration and Nationality Act of 1952

(McCarran-Walter Act) provides expressly that no person who is a mem-
ber of or affiliated with the Communist Party shall be naturalized.

24. Knauer v. U.S., 328 US 654 (1946). The decision was 6 to 2 sustain-
ing a decree of denaturalization. Justices Rutledge and Murphy dissented.

25. Amer. Communications Assn. v. Douds, 339 US 382 (1950).
26. Italics supplied.
27. Adler v. Bd. of Education, 342 US 485 (1952). Justice Frankfurter

dissented on jurisdictional grounds, and Justices Black and Douglas dis-
sented on the merits.

28. Italics supplied.
29. Italics supplied.
30. Italics supplied.
31. Italics supplied.
32. See M. R. Konvitz, "Are Teachers Afraid?" New Leader, Feb. 13,

1956, 17-21, at p. 20.
33. John Lord O'Brian, "Loyalty Tests and Guilt by Association," 61

Harv. L. Rev. 592, 598 (1948).
34. Cf. Thornhill v. Ala., 310 US 88 (1940).
35. Wieman v. Updegraff, 344 US 183 (1952). Justice Jackson did not

participate.
36. See review by Sidney Hook of Robert M. Maclver, "Academic Free-

dom in Our Time," New York Times Book Review, Oct. 30, 1955, and
letter by Sidney Hook ibid., Nov. 27, 1955; also his review of E. Merrill
Root, Collectivism on the Campus, ibid., Nov. 6, 1955. See also articles by
Konvitz and Hook in New Leader (Feb. 13, 1956); and Sidney Hook,
Heresy, Yes—Conspiracy, No (New York, 1953).

37. A comprehensive treatment of the subject is: Milton Greenberg,
"The Loyalty Oath in the American Experience" (Ph.D. dissertation, Uni-
versity of Wisconsin, 1955).

38. Gerende v. Baltimore City Bd. of Supervisors, 341 US 56 (1951).
39. Garner v. Bd. of Public Works, 341 US 716 (1951).
40. With regard to the ex post facto contention, Justice Clark also

pointed out that a charter provision barred from public employment per-
sons who advocate or teach overthrow of government, and that this pro-
vision had been on the books for more than five years prior to the enact-
ment of the oath requirement.

Also, Justice Clark assumed that scienter was implicit in each clause of the
oath, for the city had done nothing to negate this interpretation, and it
should be assumed that in the future it will so interpret the oath as to
make scienter a requisite.
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41. United Public Workers v. Mitchell, 330 US 75 (1947).
42.. 12 Stat. 502 and 13 Stat. 424.
43. After the Civil War he was pardoned by President Johnson, but the

Congressional legislation referred to in the text made no exemption in
favor of pardoned Confederate officeholders. In 1867 he was elected to the
U.S. Senate but the Senate refused him his seat. In 1874 he was Governor
of Arkansas, in 1877 he was again elected to the Senate, and this time he
took his seat. He served as Attorney General in the Cleveland administra-
tion and wrote several books on the Supreme Court and on constitutional
law.

44. Ex parte Garland, 4 Wall. 333, 18 L. ed. 366 (1867). The decision was
5 to 4.

45. Cummings v. Mo., 4 Wall. 277, 18 L. ed. 356 (1867). The decision
here was also 5 to 4.

46. McAuliffe v. New Bedford, 155 Mass. 216, 29 NE 517 (1892).
47. 18 U.S.C. 595.
48. United Public Workers v. Mitchell, 330 US 75 (1947). The decision

was 4 to 3, with Justices Murphy and Jackson not participating, and Jus-
tices Black, Rutledge, and Douglas dissenting.

49. Justice Black calculated that in 1947 there were some three million
federal employees, and almost as many state and local government em-
ployees.

50. Justice Douglas pointed out that the British equivalent of the Hatch
Act was aimed only at administrative personnel.

51. Wieman v. Updegraff, 344 US 183 (1952).
52. Bailey v. Richardson, 182 F. 2d 46 (1950); affd. by an equally divided

Supreme Court, without an opinion, 341 US 918 (1951).
53. Act of Aug. 2, 1939, sec. 9A, 53 Stat. 1148.
54. War Service Reg. 2, Nov. 30, 1941.
55. Exec. Order 9835, March 21, 1947, 12 Fed. Reg. 1935.
56. April 28, 1951, 16 Fed. Reg. 3690.
57. Exec. Order 10450, April 27, 1953, 18 Fed. Reg. 2489.
58. Exec. Order 10491, Oct. 13, 1953, 18 Fed. Reg. 6583.
59. This point was strongly argued in Peters v. Hobby, 349 US 331

(1955), but the decision of the Supreme Court by-passed this question as
well as other constitutional issues. The decision in Cole v. Young, US
(1956), also avoided constitutional issues.

60. Parker v. Lester, 227 F. 2d 708 (1955). The decision was by a 2-to-1
vote. The Government decided not to appeal the decision. New York
Times, March 25, 1956.

61. Magnuson Act, 50 USC 191-194; Executive Order 10173, 15 Fed.
Reg. 7005.

62. Truax v. Raich, 239 US 33 (1915). The case is discussed in Konvitz,
Alien and Asiatic, 174-175.

63. See also dis. op. of Black in Feldman v. U.S., 322 US 487 (1944);
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Edmond Cahn, "The Firstness of the First Amendment," 65 Yale L. J.
464 (1956); dis. op. of Douglas in Ullmann v. U.S., 76 S. Ct. 497 (1956).

64. New York Times, April 1, 1956; ibid., April 19, 1954; ibid., May 11,

1953.
65. Michael Marsh, Government Employment (Editorial Research Re-

ports; Washington, 1951), 651-652.
66. The People Take the Lead: A Record of Progress in Civil Rights,

1948 to 1955 (pamph. pub. by Community Relations Service, 1955), 3.
67. John Milton, Paradise Lost, XI.
68. R. W. Emerson, The Conduct of Life.

PART III. FREEDOM OF SPEECH, PRESS, AND
ASSEMBLY: THE CLEAR AND PRESENT

DANGER DOCTRINE

Chapter 25. The Original Meaning of the Doctrine
1. Perhaps the only important exception to this generalization is the

application of the clear and present danger doctrine to contempt of court
by publication. But the decisions on this point are now of doubtful stand-
ing in the light of the Dennis case, which will be treated at length in the
text. In Bridges v. Calif., 314 US 252 (1941) the Court for the first time
held that punishment for contempt of court by publication was subject to
the clear and present danger test. See also Pennekamp v. Fla., 328 US 331
(1946); Craig v. Harney, 331 US 367 (1947)- See Harold W. Sullivan,
Contempts by Publication: The Law of Trial by Newspaper (1940);
Edwin M. Otterbourg, "Fair Trial and Free Press," 37 /. Am. Jud. Soc'y
75 (1953); John M. Harrison, "The Press vs. the Courts," Sat. Rev., Oct. 15,
1955; Jerome H. Spingarn, "Newspapers and the Pursuit of Justice,"
Sat. Rev., April 3, 1954. The subject is tied in with the question of the
possible denial of due process in the trial of a criminal case. See Shepard
v. Fla., 341 US 50 (1951). The subject is a highly complex one and cannot
be treated adequately in the text in view of the uncertainty as to how the
Supreme Court would view the constitutional aspects in post-Dennis
cases. Sooner or later a state legislature will, I think, adopt a statute
modeled in some way upon English practice that will limit newspapers in
reporting criminal trials, and then the Court will need to face the constitu-
tional issues squarely. For Pennsylvania bill, see New York Times, May 18,

2. Whitney v. Calif., 274 US 357 (1927), conc. op.

Chapter 26. History of the Doctrine
1. Dis. op. in Everson v. Bd. of Education, 330 US 1 (1947).
2. Henry Steele Commager, Documents of American History (3d ed.;

New York, 1943), I, 125.
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3. Quoted in Conrad H. Moehlman, The Wall of Separation between
Church and State (Boston, 1951), 77-78.

4. Quoted in J. M. O'Neill, Religion and Education under the Con-
stitution (New York, 1949), 286; quoted by Supreme Court in Reynolds
v. U.S., 98 US 145 (1878); see also Everson v. Bd. of Education, 330 US 1
(1947); McCollum v. Bd. of Education, 333 US 203 (1948). The letter
was addressed to the Danbury Baptist Association and is dated Jan. 1, 1802.

5. Notes on Virginia; see Moehlman.
6. Schenck v. U.S., 249 US 47 (1919).
7. Oliver Wendell Holmes, The Common Law (Boston, 1881). The quo-

tations are from Lecture II, 39 ff. Italics supplied.
8. Espionage Act of 1917, present version 18 USC 2388; original 40 Stat.

217, 219.
9. Frohwerk v. U.S., 249 US 208 (1919).
10. Debs v. U.S., 249 US 212 (1919).
11. Abrams v. U.S., 250 US 616 (1919)- This case is discussed at length

by Zechariah Chafee, Jr., Free Speech in the United States, (Cambridge,
Mass., 1941) ch. iii, especially p. 136.

12. Both circulars are set out in full in Chafee, 109-111.
13. In Whitney v. Calif., 274 US 357 (1927), Brandeis, too, spoke of

speech that produces or is intended to produce a clear and present danger.
14. Regarding severity of sentences as a subject of judicial concern, see

Chafee, 396.
15. Felix Frankfurter, The Commerce Clause under Marshall, Taney and

Waite (Chapel Hill, 1937), 56.
16. See Holmes-Pollock Letters, ed. Mark de Wolfe Howe (Cambridge,

Mass., 1941), II, 7, quoted in part by Chafee, 84. Cf. Holmes-Pollock
Letters, II, 32.

17. Herndon v. Lowry, 301 US 242 (1937).
18. Brandeis, however, was still a member of the Court in 1937. He re-

tired in 1939.
19. Fiske v. Kans., 274 US 380 (1927). But perhaps one should mention

also Meyer v. Nebr., 262 US 390 (1923), in which the Court held that a
state may not prohibit the teaching of foreign languages; cf. Pierce v. So-
ciety of Sisters, 268 US 510 (1925).

20. De Jonge v. Ore., 299 US 353 (1937); Herndon v. Lowry, 301 US
242 (1937).

21. The Kansas Criminal Syndicalism Act, the Oregon Criminal Syn-
dicalism Act, and the anti-insurrection statute of Georgia.

22. Henry Steele Commager, Majority Rule and Minority Rights (New
York, 1943), 47, 55.

23. Schaefer v. U.S., 251 US 468 (1920); Pierce v. U.S., 252 US 239
(1920); Gilbert v. Minn., 254 US 325 (1920).

24. In the Schaefer case the dissenting opinion was by Brandeis—his first
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formulation of the clear and present danger doctrine. In the Pierce case,
too, the dissenting opinion was by Brandeis. Holmes concurred in both
dissenting opinions.

25. The Court conceded, only for the sake of the argument, that the
First Amendment freedoms were protected against state infringement. Even
if they are thus protected, said the Court, they were not violated by the
act.

Brandeis, however, contended that these freedoms were guarantied by
the Constitution against state action. They were privileges or immunities
of citizens of the United States, of which he may not be deprived by any
state; furthermore, they are protected by the liberty guaranty of the Four-
teenth Amendment. His point with respect to the Fourteenth Amendment
became the position of the Court in Gitlow v. N.Y., 268 US 652 (1925).
Cf. Meyer v. Nebr., 262 US 390 (1923).

Brandeis dissented also because, he argued, Congress by the Espionage
Act of 1917 had pre-empted the field, and so state legislation must be
excluded. In 1956 the Court in effect adopted his position in Pa. v. Nelson,
76 S. Ct. 477 (1956).

This is not an unimpressive record for any opinion, and especially for
a dissenting opinion.

26. Paul A. Freund, On Understanding the Supreme Court (Boston,

1949). 27-28.
27. Ibid., 69.
28. Stilson v. U.S., 250 US 583 (1919); Holmes and Brandeis dissented.

O'Connell v. U.S., 253 US 142 (1920). More significant was U.S. ex rel.
Milwaukee Social Democratic Publ. Co. v. Burleson, 255 US 407 (1921),
in which the Court upheld a revocation of second-class mailing privileges
of the Milwaukee Leader for publishing false reports with intent to inter-
fere with the military operations of the Government, in violation of the
Espionage Act of 1917. Brandeis and Holmes dissented. In none of these
cases was use made by the dissenters of the clear and present danger
doctrine.

29. Gitlow v. N.Y., 268 US 652 (1925).
30. Dennis v. U.S., 341 US 494 (1951).
31. As we have already pointed out, the Gitlow case had one significant

positive value; namely, it settled the view that the Fourteenth Amendment
guaranty of "liberty" against deprivation by state action includes free
speech and freedom of the press. This was foreshadowed by Gilbert v.
Minn., 254 US 325 (1920), in dis. op. of Brandeis; Meyer v. Nebr., 262 US
390 (1923); and Pierce v. Society of Sisters, 268 US 510 (1925).

32. Cf. C. Herman Pritchett, Civil Liberties and the Vinson Court (Chi-
cago,1954), 28-29.

In his opinion Justice Holmes differentiated the expression of a theory
from incitement, and said that sometimes the speaker's enthusiasm makes



History of Doctrine

the difference. It will be recalled that in his Whitney opinion Justice
Brandeis distinguished advocacy from incitement. When does advocacy
become incitement? Not many cases have touched on this point.

In Musser v. Utah, 333 US 95 (1948) the defendants, fundamentalist
Mormons, zealously maintained their belief in polygamy and were con-
victed of criminal conspiracy "to commit acts injurious to public morals"
by counseling, advising, and urging others to practice polygamy. The Utah
statute under which they were convicted made it a crime to conspire "to
commit any act injurious to the public morals." A majority of the Supreme
Court held that this was a broadly drawn statute, one which may be
interpreted in such a way as to fail to provide "some reasonable standards
of guilt" and would thus conflict with the Due Process Clause of the
Fourteenth Amendment. Since this question had not been presented to
the Utah Supreme Court, the United States Supreme Court ordered the
case remanded to the state court to pass upon this question.

Justice Rutledge (with whom Justices Douglas and Murphy concurred)
wrote a dissenting opinion, in which he contended that "a deeper vice"
than the vagueness of the statute infected the convictions. In this significant
dissenting opinion a distinction is made between the following situations:
(1) a person urges a particular individual to commit polygamy; and (2)
advocacy of polygamy in the course of religious meetings where, although
pressure may have been applied to individuals, considerable general dis-
cussion of the religious duty to enter into plural marriages is carried on.
The distinction is between (1) "specific incitations" and (2) "more general-
ized discussions." The constitutional line is drawn not between advocacy
and discussion, but between advocacy or discussion, on the one hand, and
incitement, on the other hand.

Even the power to punish incitement, however, must be circumscribed.
The power to punish incitement, said Justice Rutledge, depends on various
factors, such as (1) the nature of the speech—"whether persuasive or
coercive"—(2) the nature of the wrong induced—"whether violent or
merely offensive to the mores"—and (3) the degree of probability that
the substantive evil actually will result.

Advocacy, if it falls short of incitement, is constitutionally protected.
Thus a person or a group of persons may criticize the laws which prohibit
polygamy and urge that they be changed. But in order to succeed in an
effort to have polygamy legalized, it is necessary to convince a substantial
number of people that the practice of polygamy is desirable. The convic-
tion that polygamy is desirable has "a natural tendency" to induce the
practice of polygamy. This result does not, said Rutledge, remove from the
advocacy the constitutional protection; the state may not punish all con-
duct which induces people to violate the law or all advocacy of unlawful
activity. "At the very least," said Rutledge, "under the clear-and-present-
danger rule," the law must permit "advocacy of lawbreaking, but only so
long as the advocacy falls short of incitement ... of particular and im-
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mediate violations of the law," or so long as the advocacy falls short of
"direct and personalized activity amounting to incitation to commit a
crime."

Let us note that, on the one hand, freedom of religion or speech does
not throw a mantle of protection over teaching when it becomes "direct
and personalized activity amounting to incitation to commit a crime";
on the other hand, the right of free speech cannot be curtailed by a charge
of criminal conspiracy "to commit acts injurious to public morals," for this
may amount to a blanket prohibition on free speech—or on freedom of
religion. But when we move away from these two limits we enter into a
field of discussion and dispute in which the problems are extremely com-
plex and require the most minute analysis.

A singular case illustrative of the first limit defined above is Gara v. U.S.,
178 F. 2d 38 (1949); affd. 340 US 857 (1950). Gara was dean of men at
Bluffton College, a Mennonite institution in Ohio. In World War I he
had refused to register for the draft, had served a prison sentence for his
refusal, and considered it his religious duty to oppose all forms of co-opera-
tion with the war effort. A student at the college, Charles Roy Rickert, re-
fused in September 1948 to register for the draft. He was arrested in
November 1948 on the campus in the presence of Gara, who said to him
at the time: "Do not let them coerce you into registering," or perhaps he
said, "Do not let them coerce you into changing your conscience (or mind)."
On the same day Gara and his wife wrote a letter to federal law enforce-
ment officials with regard to Rickert's arrest in which they said that they
had openly urged young men to refuse to register for the draft and that
they will do all in their power to further civil disobedience to conscription.
Earlier in the same year Gara made a speech in Pennsylvania in which he
advocated that men of draft age refuse to register, and he signed a pledge
to assist and support nonregistrants. Gara was convicted of violation of the
Selective Service Act by knowingly counseling, aiding, and abetting Rickert
to refuse registration. The conviction was upheld by the United States
court of appeals; the Supreme Court sustained the conviction by a 4-to-4
vote.

The fact that Gara "sincerely believed that it was his Christian duty to
oppose registration," said the court of appeals, "does not absolve him
from his violation of the statute."

Gara contended that Rickert had first refused to register on September
10, 1948, which was ten days before his first meeting with Gara as dean of
men at Bluffton College. The court held that it was immaterial whether
Gara had in fact influenced the student's conduct. Since the statute penal-
izes an attempt to obstruct military service, as well as actual obstruction,
success is not the test. It also was no defense that Gara had counseled only
those who were already "inwardly fixed" in their conscience to refuse to
register, for the gist of the statutory crime is "the counseling, aiding or
abetting the violation, and not the result." Nor was it necessary to prove
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that Gara had actually brought about Rickert's violation of the act "if his
words were used in such circumstances and were of such a nature that they
would have a tendency to cause Rickert to refuse to register."

The court of appeals said that Gara had the constitutional right to ex-
press his opinions, in public and in private, of the Selective Service Act.
He could freely oppose the act, in peacetime and in wartime, and demand
its repeal. Here, however, Gara expressed his opinions as part of his coun-
seling a person to violate the law, and counseling is expressly forbidden by
the statute. Counseling might or might not be constitutionally protected
when it is enmeshed in the expression or discussion of one's views—this
question was not before the court in the Gara case. Counseling must be ex-
pressed in words; but this does not give counseling constitutional immunity
if the legislature by express enactment makes counseling a substantively
distinct crime. Said the court: "We do not have a mere attempt on ap-
pellant's part to comfort or give moral support to someone who is paying
the penalty for his refusal to register. Here appellant admits that he agreed
in every way possible to assist and support non-registrants. At an open
meeting he advocated refusal to register. His repeated letters state that he
counseled men of draft age to refuse registration. Such actions, if carried
out extensively, might well nullify the law. Appellant may attack the Selec-
tive Service Act of 1948 from every platform in America with impunity,
but he cannot, under the guise of free speech, nullify it by disobedience to
its express provisions." A similar situation was presented in Warren v.
U.S., 177 F. 2d 596 (1949); cert. den. 358 US 947 (1950). In this case a
stepfather, Wirt A. Warren, counseled his stepson not to register for the
draft and offered to pay his fare to Canada. The boy rejected the advice
and registered; the stepfather was nonetheless indicted and convicted
for violation of the prohibition upon counseling to violate the Selective
Service Act. The judgment of conviction was upheld by the court of ap-
peals, and the Supreme Court refused to review the case. The court of
appeals held:

(1) Counseling under the act is a primary and not an accessorial offense:
it is not necessary, therefore, that the counsel or advice should be followed
in order to show the commission of the offense. Even if as here the boy
did not follow the advice of the stepfather, the latter could be convicted.
(2) The conviction for counseling was no violation of the defendant's free-
dom of religion or speech, for these are "qualified freedoms" when they
impinge upon acts or utterances that are calculated to interfere with
the war powers of Congress. (3) Warren argued that he stood in loco pa-
rentis toward his stepson and had the right to give him religious instruction
and to teach him in good faith that war is a great evil and that the draft
law should be disobeyed. "That much we concede," said the court of ap-
peals. But if counseling to refuse to register is a crime, a father has no
right to counsel. "It is one thing for a person to entertain religious beliefs,
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to express those beliefs, and to teach them to his children. It is another
thing to counsel and urge violation of valid penal legislation."

The court of appeals quoted with approval a passage from the opinion
of Justice Sutherland in the Macintosh case, 283 US 605 (1931), that we
are "a Christian people," and that we must assume that the laws of the
land were made for war as well as for peace, and that as such they "are
not inconsistent with the will of God."

A demonstration of the wrongness of this approach is to be seen in the
fact that fifteen years after Sutherland's supererogatory opinion, the Su
preme Court expressly overruled the Macintosh decision in Girouard v.
U.S., 328 US 61 (1946). In 1931 the will of the Supreme Court, by a 5-10-4
vote, was not inconsistent with the will of God. After the passage of fifteen
years the Court, by a 6-to-3 vote, discovered that it had misread the will of
Congress, and had, therefore, misread the will of God, and this time handed
down a decision that was inconsistent with the Macintosh decision, but not
inconsistent with the will of Congress (as reconsidered), which was not
inconsistent with the will of God (as reconsidered).

But the courts have not, apparently, learned the lesson of humility from
this and similar events. They ought to know that it is not possible to be
sure of the will of God. As we nervously and fretfully seek to learn that will,
we open our ears and hearts to the voice of conscience when it is uttered
by others, in the hope that in a moment of transcendent grace God's will
may become revealed to us. The revelation may come from a passage in
a book, from an encyclical of the Pope, from a sermon by a minister in an
obscure village church, from the advice of a father, from the lecture of a
teacher, from a conversation with an unlettered cobbler or carpenter. He
who civilly shows the way to one who has missed it, said Cicero, is "as one
who has lighted another's lamp from his own lamp." The essence of the
First Amendment freedoms is the search to light one's own lamp. Wirt War-
ren's son had the inherent and inalienable right to bring his lamp close to
his father's, or to Gara's, to see whether or not it would light. The fact that
it did not light shows that he remained a free agent throughout, that it
was the will of God and not the will of his father that the boy was
seeking, and that he did not identify one with the other. In both the
Gara and Warren cases the speech was persuasive and not coercive; the
effort was made not to incite rebellion but to light a lamp. For the pointing
up of this distinction, the clear and present danger doctrine remains useful
and significant.

33. Whitney v. Calif., 274 US 357 (1927).
34. Herndon v. Ga., 295 US 441 (1935).
35. In the decade following Gitlow, the following relevant cases were

decided: (1) Burns v. U.S., 274 US 328 (1927), in which the California
Criminal Syndicalism Act was upheld. The case involved a delegate of
the I.W.W. The organization was shown to have advocated sabotage.
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Justice Brandeis dissented but without touching constitutional issues.
(2) Whitney v. Calif., 274 US 357 (1927), in which the California Criminal
Syndicalism Act was upheld. The case involved a conviction for aiding in
the formation of the California branch of the Communist Labor Party,
which was charged with advocating resort to violent methods to achieve
changes in industrial and political conditions. The Court cited Gitlow
but not Schenck on the free speech issue. Brandeis and Holmes concurred,
with Brandeis writing a concurring opinion which has been considered
in the text. (3) Fiske v. Kans., 274 US 380 (19*7), in which the Court
unanimously set aside a conviction under the Kansas Criminal Syndicalism
Act. The only evidence that had been relied on for a conviction was the
preamble to the constitution of the I.W.W. The Supreme Court held that
the language of the preamble could not be interpreted as unambiguously
teaching or advocating resort to criminal acts. The opinion was by Sanford.
(4) N.Y. ex rel. Bryant v. Zimmerman, 278 US 63 (1928). A New York act
required every membership organization with twenty or more members,
other than labor unions, or benevolent orders, to file with the secretary of
state a copy of its constitution and bylaws, its oath of membership, and
a roster of its members and officers. The law was limited to organizations
that had a membership oath. A member who knew that his organization
had failed to comply was to be guilty of a misdemeanor. The action was
against a member of K.K.K. The conviction was sustained. The Court
held that the state legislature had before it sufficient facts from which to
conclude that the requirement of disclosure by the Klan would be in the
public interest. "The requirement is not arbitrary or oppressive, but
reasonable and likely to be of real effect." Only McReynolds dissented,
and on a jurisdictional ground. The New York act of 1923 may in some
way have served as a partial model for the McCarran Internal Security Act
of 1950. (5) Herndon v. Ga., 295 US 441 (1935). Defendant was convicted
under a Georgia statute which made it a crime to attempt, by persuasion
or otherwise, to induce persons to join in any combined resistance to
the state. The trial court charged the jury substantially in terms of the
clear and present danger test. The Georgia supreme court construed the
act as not requiring the limitation imposed by this test—the law may
punish the defendant if he intended an insurrection to follow at any time.
The Supreme Court affirmed the conviction without passing on the consti-
tutional question. Cardozo dissented, with Brandeis and Stone joining.
Cardozo argued that while for the case in its posture before the Court it
was not necessary to decide whether the clear and present danger test
applied, he said that the doctrine "at least" had "color of support in words
uttered from this bench, and uttered with intense conviction." The de-
fendant charged in substance with an attempt to enlarge the membership
of the Communist Party in Atlanta, Ga., should, according to Cardozo,
have been afforded an opportunity by the Court to argue that under the



Doctrine Reduced to a Phrase 401

Schenck decision his conviction was unconstitutional, and then the Court
could pass on the constitutional test and questions.

36. Herndon v. Lowry, 301 US 242 (1937)-
37. Four dissenting members of the Court in the Herndon case thought

that the standard of guilt in a speech case could constitutionally be that
the speaker intend that "combined forcible resistance shall proximately
result from his act of inducement. . . . The intended point of time must
be within the period during which 'he might reasonably expect' his induce-
ment to remain directly operative in causing the combined forcible re-
sistance." (Italics in original opinion of Justice Van Devanter, in which
Justices McReynolds, Sutherland, and Butler joined.)

38. Thornhill v. Ala., 310 US 88 (1940).
39. Cantwell v. Conn., 310 US 296 (1940).
40. See Philipp Leonard Sirotkin, "Evolution of the Clear and Present

Danger Doctrine" (M.A. thesis, U. of Chicago, 1947); Wallace Mendelson,
"Clear and Present Danger—From Schenck to Dennis," 52 Col. L. Rev.
313 (1952); articles by Chester J. Antieau, "The Rule of Clear and Present
Danger—Its Origin and Application," 13 U. Det. L. /. 198 (1950); "The
Rule of Clear and Present Danger: Scope and Its Applicability," 48 Mich.
L. Rev. 811 (1950); "Clear and Present Danger—Its Meaning and Signifi-
cance," 25 Notre Dame Lawyer 603 (1950). Also Anno, in 93 US L. Ed.
1156 (1950).

41. Bridges v. Calif., 314 US 252 (1941).
42. W. Va. State Bd. of Education v. Barnette, 319 US 624 (1943).
43. Pennekamp v. Fla., 328 US 331 (1946).
44. Dennis v. U.S., 341 US 494 (1951).

Chapter 27. The Doctrine Reduced to a Phrase: Dennis
v. United States

1. Smith Act, June 28, 1940, 54 Stat. 670, 18 USC (1952 ed.) sec. 2385.
2. Because of ill health there was a severance as to one defendant, Wil-

liam Z. Foster, who has not been brought to trial.
According to information supplied to the author by the Department

of Justice, as of May 2, 1956, the number of persons indicted for con-
spiracy under the Smith Act was 131. Of these, 98 were convicted. Only 9
defendants were acquitted—6 by juries and 3 by courts. With respect to an
additional defendant, the jury could reach no verdict.

3. There are many Federal Government publications that give the
essential organizational and historical facts regarding the Communist
Party. We name here only a few: Organized Communism in the United
States, 83rd Cong., ad sess., House Report 1694 (1953); Subversive Activities
Control Board, Report of the Board, Brownell v. Communist Party (1953);
The Communist Party of the United States of America: What It Is—How It
Works: A Handbook for Americans, 84th Cong., 1st sess. (1955); Com-
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munism in Action, 7gth Cong., 2d sess., House Document 754 (1946);
100 Things You Should Know about Communism, 82d Cong., 1st sess.,
House Doc. 136 (1951).

4. See Organized Communism in the United States, 119.
5. Dennis v. U.S., 183 F. 2d 201 (1950). Judge Medina's charge is reported

at 9 FRD 365 (1949)- The sentence was five years imprisonment and
$10,000 fine for each defendant except Robert G. Thompson, who was
sentenced for a term of three years and fined $10,000.

6. The defendants raised other questions on appeal. They challenged
the array of the jury, and raised points as to the conduct of the trial. Since
these points do not touch on the First Amendment, they are not considered
here.

7. See Brief for the United States in the Dennis case, submitted to U.S.
court of appeals, especially pp. 224-226, 241. Judge Chase, in his con-
curring opinion in the court of appeals, substantially adopted the views
of the prosecution.

8. See Brief for Appellants in the Dennis case, submitted to the U.S.
court of appeals, especially pp. 21-22, 25, 57-58, 69, 83.

9. The convictions were affirmed by a 6-to-2 vote. Justice Clark did not
participate. Justices Black and Douglas dissented. Justices Frankfurter
and Jackson wrote concurring opinions.

10. Frankfurter quoted this passage from Freund, On Understanding the
Supreme Court, 27, 28.

11. Minersville School Dist. v. Gobitis, 310 US 586 (1940).
12. W. Va. Bd. of.Education v. Barnette, 319 US 624 (1943)-
13. Ibid.
14. See U.S. v. Rabinowitz, 339 US 56 (1950).
15. See Bridges v. Calif., 314 US 252 (1941)-
16. Frankfurter's dis. op. in Barnette case.
17. Of course I do not mean that the Government could or should have

been indifferent to the acts of Communists in the United States. I am not
discussing normal procedures against acts of sabotage, espionage, and
similar offenses. If existing laws were insufficient, new laws could have been
enacted, and some in fact were. See Internal Security Manual, 84th Cong.,
1st sess., Doc. No. 40, rev. ed. (1955). My discussion here is limited to the
problem of the Smith Act conspiracy prosecutions and their relation to
the clear and present danger doctrine.

18. See John R. Commons et al., History of Labour in the United States
(New York, 1918), I, ch. v; Sidney and Beatrice Webb, The History of
Trade Unionism (new ed.; London, 1920), ch. ii.

19. It should be noted that Jackson was not quite clear on this point.
His language is ambiguous, to say the least. He said: "The highest degree
of constitutional protection is due to the individual acting without con-
spiracy. But even an individual cannot claim that the Constitution pro-
tects him in advocating or teaching overthrow of government by force or
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violence. ... I think direct incitement by speech or writing can be made
a crime, and I think there can be a conviction without also proving that the
odds favored its success by 99 to 1, or some other extremely high ratio."
This falls far short of precise language. Yet when the opinion is read in
its entirety it is clear that Jackson reasoned as follows (see especially
341 US at 575): (1) The Government may punish force or violence. (2) It
may punish the teaching or advocacy of the use of force or violence. (3)
It may punish conspiracy to teach or advocate use of force or violence. In
none of these instances, according to Jackson, is the clear and present
danger test relevant.

20. Judge Chase expressly adopted Gitlow as binding; Justice Jackson
did this only by implication.

Chapter 28. The Loss of a Constitutional Jewel?
1. Sidney Hook, Heresy, Yes—Conspiracy, No (New York, 1953), ch. v.

Italics supplied,
2. In 1941 the act was successfully used to convict 18 members of the

Socialist Workers Party—a Trotskyist organization that certainly had no
relations with Moscow, that could not be suspected of a willingness to
commit espionage on behalf of the U.S.S.R., and that had no capacity to
harm the United States. The court of appeals, relying on the Gitlow case,
affirmed the convictions, and the Supreme Court denied certiorari (Dunne
v. U.S., 138 F. 2d 137 [1943]; cert. den. 320 US 790 [1943]). See also U.S.
v. McWilliams, 163 F. 2d 695 (1947). The prosecution of the Trotskyists,
Professor Hook rightly has said, was "not merely foolish, but scandalous."
While the Trotskyists, more belligerently than the Communists, taught
the necessity and desirability of overthrowing the Government, and so
fitted even more literally the proscriptions of the Smith Act, it was only
the Communists who were foreign agents, and so fitted much more
closely the underlying purpose of the Smith Act. Thus the act was
misapplied in each instance but for different reasons!

3. See note 17, ch. xxvii, supra.
4. See note 2, ch. xxvii, supra. At this rate it would take close to 200

years to convict all party members! See note 5.
5. According to the F.B.I., there were 22,663 party members in the

United States in 1955. In 1951 there were 31,608. The Communist Party
of the United States of America—What It Is, 34-35.

6. The maximum penalty under the Smith Act is imprisonment for
ten years or a fine of $10,000, or both (18 USC 2385).

7. Communist Control Act of 1954, Pub. L. No. 637, 83rd Cong., 2d
sess.

8. See note 5 supra.
9. Internal Security Act of 1950, 50 USC 781 (1952).
10. See note 7 supra. See Note, 64 Yale L. J. 712 (1955).
11. The Smith Act and the Supreme Court (A.C.L.U., 1952), 5.
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12. See Alexander Meikeljohn, Free Speech and Its Relation to Self-
Government (New York, 1948), 52-56.

13. Cf. T. B. Macaulay, essay on Hallam, Edinburgh Rev., Sept. 1828.
14. De Jonge v. Oregon, 299 US 353 (1937).

Appendix: Adoption of the Bill of Rights
1. The relevant parts of this letter are in Adrienne Koch and William

Peden, eds., The Life and Selected Writings of Thomas Jefferson (New
York, 1944), 436.

2. Letter of Nov. 10, 1787, quoted by Dumas Malone, Jefferson and the
Rights of Man (Boston, 1951), 165.

3. Ibid., 168-169.
4. Saul K. Padover, The Complete Madison: His Basic Writings (New

York, 1953), 306.
5. Ibid., 253. See Edmond Cahn, "The Firstness of the First Amend-

ment," 65 Yale L. J. 464 (1956).
6. The Debates and Proceedings in the Congress of the United

States . . . . comp. Joseph Gales (Washington, 1834), I, 257. This work
is generally referred to as the Annals of Congress. This short title will be
used hereafter, and the references will be to Vol. I.

7. On the adoption of the Constitution, see Charles Warren, The Mak-
ing of the Constitution (Boston, 1928); George Bancroft, History of the
Formation of the Constitution of the United States (New York, 1882);
Andrew C. McLaughlin, A Constitutional History of the United States
(New York, 1935), ch. xv; Carl Brent Swisher, American Constitutional De-
velopment (Boston, 1943), ch. ii. See also Zechariah Chafee, Jr., How Hu-
man Rights Got into the Constitution (Boston, 1952). For sources, see Jona-
than Elliot, ed., Debates in the Several State Conventions on the Adoption
of the Federal Constitution ... (5 vols.; Washington, 1836-1845). For
debates in the Constitutional Convention of 1787, the source is Max Far-
rand, ed., The Records of the Federal of 1787 (3 vols., New Haven, 1911;
rev. ed., 4 vols., 1937). See also Robert Allen Rutland, The Birth of the Bill
of Rights (Chapel Hill, 1955).

8. H. V. Ames, Proposed Amendments to the Constitution (Amer. His-
torical Assn., Report for 1896, vol. II).

9. See Annals of Congress, 451-453, for text of Madison's proposals.
Technically he offered nine amendments, but the ninth was of a purely
formal nature. Not all amendments proposed by the states related to a
bill of rights. We omit from the text Madison's amendments that were not
concerned with fundamental freedoms.

North Carolina did not ratify the Constitution until Nov. 21, 1789, and
Rhode Island not until May 29, 1790. In urging action on a bill of rights,
Madison referred to these two states and said that he had no doubt that if
Congress were to act favorably on the amendments, "re-union" would take
place (ibid., 449).
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10. Ibid., 453-459, for Madison's statement to the House of Representa-
tives on June 8, 1789, of which the text is a summary. In his argument that
judges would be vigilant to keep the Constitution from being whittled
down by the other branches of government, Madison anticipated Marbury
v. Madison, 1 Cr. 187 (1803), and the position of Justices Murphy, Rut-
ledge, Black, and Douglas.

11. See McLaughlin, 272-280, 435, 439, 450-451.
12. Dis. op. in W. Va. State Bd. of Education v. Barnette, 319 US 624

0943).
13. Cf. the examination of James Wechsler, editor of the New York Post,

by Senator Joseph R. McCarthy, and the views of the special committee of
the American Society of Newspaper Editors regarding this matter (New
York Times, Aug. 12, 1953). See editorial in Christian Science Monitor,
Aug. 14, 1953, on this matter.

14. Annals of Congress, 685-691. In the list of committee members, the
name of Vining appears at the head, but without designation as chairman.

15. It should be noted that the term "Bill of Rights" does not appear in
the Constitution or any of its amendments; but in the discussion there were
frequent references to a bill of rights or a declaration of rights. The ap-
pearance of the amendments together in one place, rather than in scattered
provisions throughout the Constitution, made it easy to refer to them as a
single document under the designation "Bill of Rights." This came about,
as we shall see, despite Madison's wishes. See Cahn.

16. The House, as a committee of the whole, debated the amendments
on April 13, 14, 15, 17, and 18. It made the following changes in the pro-
posed amendments as set forth in the text: (a) In no. 1 above, the clause
was changed to read as follows: "Congress shall make no laws touching re-
ligion, or infringing the rights of conscience." (b) In no. 5 above, the
guaranty against self-incrimination was limited to criminal cases, (c) In no.
7 above, the language was changed to read: "the right of the people to be
secure in their persons, houses, papers, and effects, against unreasonable
seizures and searches." (d) In no. 9 above, the language was changed to
read: "the equal rights of conscience, the freedom of speech or of the press,
and the right of trial by jury in criminal cases, shall not be infringed by
any state." (e) In no. 10 above, the clause was changed so as to secure to
the defendant the right to be tried in the state where the offense was com-
mitted, (f) In no. 14 above, the powers not delegated by the Constitution
nor prohibited by it to the states were reserved to the states respectively
"or to the people."

17. The changes were as follows: (a) On the motion of Fisher Ames, the
religious freedom amendment—no. 1 above—was changed to read as fol-
lows: "Congress shall make no law establishing religion, or to prevent the
free exercise thereof, or to infringe the rights of conscience." (b) The
clause in no. 3 above respecting the exemption of pacifists was changed to
read as follows: "but no person religiously scrupulous shall be compelled
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to bear arms in person." The intention of the change was to throw upon
the pacifist the burden of supplying or paying for a substitute, (c) The last
proposition, no. 14 above, was made to read as follows: "The powers not
delegated to the United States by the Constitution, nor prohibited by it
to the States, are reserved to the States respectively, or to the people."

18. Journal of the First Session of the Senate of the United States (New
York, 1789), 103-106, 163-164.

It should be noted that the sources are not always in agreement on the
wording of the drafts approved by a committee or by a branch of Congress.
Cf. The Journal of the House of Representatives (Washington, 1826), I,
85. We have done the best we could to reconstruct in the text and notes
the official actions without taking the reader into the scholar's underbrush.

19. For example: Article 7 of the Declaration provided that no one
"shall be accused, arrested, or imprisoned, save in the cases determined by
law, and according to the forms which it has prescribed." Article 8 provided
that "no one ought to be punished but by virtue of a law promulgated be-
fore the offence." Article 9 provided that a person shall be "counted inno-
cent until he has been convicted." Articles 10 and 11 guarantied freedom
of opinion, speech, and press.

20. Notably the Virginia Bill of Rights, 1776, drafted mainly by George
Mason. Among its provisions were the following: no person can be com-
pelled to give evidence against himself; in all criminal prosecutions, the
accused has the right to demand the nature of the accusations and to be
confronted with the accusers and witnesses, and to a speedy trial by an
impartial jury; that excessive bail ought not to be required, nor excessive
fines imposed, nor cruel and unusual punishments inflicted; freedom of
the press is not to be restrained; all men are entitled to the free exercise
of religion, according to the dictates of conscience. The Massachusetts Bill
of Rights, drafted largely by John Adams, was adopted in 1780. The Vir-
ginia Statute for Establishing Religious Freedom, drafted by Jefferson, was
adopted in 1786. For the texts of these documents, see Henry Steele Com-
mager, Documents of American History (New York, 1934), I. See also
Rutland.
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Afterword

WHEN first published about a half century ago, this book might
have had as its title The First Amendment and What It Means To-
day. What I propose to do in this addendum to the book is ex-
plore briefly what the liberties enumerated in the First Amend-
ment mean today, a half century later. I shall limit the discus-
sion to free speech, freedom of the press, the Establishment of
Religion clause, and the Free Exercise of Religion clause. My
examination of some of the recent decisions of the Supreme
Court will be critical and at times argumentative. But argument
over constitutional issues is unavoidable in a free society. In the
Supreme Court itself dissent is as familiar as are concurrence
and agreement. In the 1999 Term, for example, there were sev-
enty-seven opinions of the Court, fifty concurrences, and sixty-
seven dissents.1 "I have written more dissents than I liked to this
term," wrote Justice Holmes, "but they are dissents from deci-
sions that I regretted and as to which I felt deeply."2 Decisions
on constitutional questions are matters as to which one can feel
deeply.

I.

Originally, and for a long time, the courts, including the Su-
preme Court, and in total disregard of the First Amendment
and of the Due Process Clause of the Fourteenth Amendment,
used the bad tendency test, derived from the common law of
libel that the judges found in Blackstone. The bad tendency test

415
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measured the lawfulness of speech or publication by its bad ten-
dency—its tendency to cause an illegal act. For some years Jus-
tice Holmes was no exception among the judges in the use of
this test. It was the test used by the Court's majority in Gitlow.

In 1919, during World War I, the Supreme Court, in Schenck
v. United States,3 had its first opportunity to consider a First
Amendment free speech case. Schenck, who was general secre-
tary of the Socialist Party, and other party members, were charged
with violation of the Espionage Act of 1917, which prohibited
obstruction and conspiracy to obstruct military recruitment. The
defendants were charged with having arranged the printing and
mailing of thousands of copies of a pamphlet that stated that
the conscripts were victimized by war zealots and that young
men should assert their opposition to the war in Europe and
sign a petition to Congress asserting their opposition to con-
scription.

The Court voted unanimously, in an opinion by Holmes, to
uphold the convictions. Justice Holmes spelled out, for the first
time, what became famous as the clear and present test. "The
question in every case," he wrote, "is whether the words used
are used in such circumstances and are of such a nature as to
create a clear and present danger that they will bring about the
substantive evils that Congress has a right to prevent." It was in
this case, too, that Holmes made it clear that the free speech
guarantee is not absolute. Speech needs to be tested against the
circumstances within which speech is used. He gave what has
become a famous example of limits on speech. "The most strin-
gent protection of free speech," he wrote, "would not protect a
man in falsely shouting fire in a theater and causing a panic."

The Court did not always follow this free speech doctrine of
Justice Holmes. In Abrams v. United States (1919)4 Jacob Abrams,
an immigrant from Russia and an anarchist, and a number of
his associates, were charged with having written and distributed
leaflets that attacked the president for sending troops to fight in
the Soviet Union. One of the leaflets called for a general strike.
They were indicted for violating the Sedition Act of 1918, and
were convicted. The Supreme Court affirmed the conviction.
The Court, in an opinion by Justice John H. Clarke, seems to
have followed Holmes's reasoning that the leaflets had created
a clear and present danger because the pamphlets were distrib-
uted at a time when the war was at its "supreme crisis" and



Afterword 417

amounted to an attempt to defeat the government's war plans.
Although the defendants' primary purpose was to aid the Rus-
sian Revolution, the general strike they advocated would have
hampered the war against Germany.

Justice Holmes, joined by Justice Brandeis, dissented. Con-
gress, he argued, "constitutionally may punish speech that pro-
duces or is intended to produce a clear and imminent danger
that will bring about forthwith certain substantive evils that the
United States may seek to prevent." However, he denied that
"the surreptitious publishing of a silly leaflet by an unknown
man" created such a danger. With obvious passion, Holmes
wrote:

When men have realized that time has upset many fighting faiths,
they may come to believe even more than they believe the very foun-
dations of their own conduct that the ultimate good desired is better
reached by free trade in ideas—that the best test of truth is the
power of the thought to get itself accepted in the competition of the
market, and that truth is the only ground upon which their wishes
safely can be carried out. That at any rate is the theory of the Consti-
tution. It is an experiment, as all life is an experiment.

The Clear and Present Danger Test has had a rather uneven,
uneasy career in the Court. In Dennis v. United States,5 the Court
upheld the conviction of eleven Communist Party leaders for
conspiracy under the Smith Act that made it a crime to attempt,
or to conspire, to overthrow the government by force and vio-
lence. When the case was before the Court of Appeals, Judge
Learned Hand interpreted the clear and present danger test to
mean: "In each case [courts] must ask whether the gravity of the
'evil,' discounted by its improbability, justifies such invasion of
free speech as is necessary to avoid the danger." "We adopt this
statement of the rule," said Chief Justice Vinson for the Supreme
Court. So, in place of the clear and present danger test that
Chief Justice Vinson said was "indeterminate," we have the
"grave" and "probable" danger test. Is "probable" more deter-
minate than "present"? Is "grave" more determinate than "clear"?

Perhaps there is substantial merit in the position taken by
Justices Black and Douglas. In Brandenburg v. Ohio6 (1969), in
concurring opinions, they wrote that the Clear and Present Dan-
ger Doctrine should have no place in the interpretation of the
First Amendment. Only action or speech that is "brigaded with



418 Afterword

action" may be punished. Justice Douglas, in his opinion, with
which Justice Black agreed, wrote:

My own view is quite different [from that of Justice Holmes]. I see no
place in the regime of the First Amendment for any "clear and present
danger" test whether strict and tight as some would make it or free-
wheeling as the Court in Dennis rephrased it. [T] he test was so twisted
and perverted in Dennis as to make the trial...an all-out political
trial....

The line between what is permissible and not subject to control
and what may be made impermissible and subject to regulation is
the line between ideas and overt acts.

But what about the example cited by Justice Holmes, of a per-
son falsely shouting fire in a crowded theater? This, said Dou-
glas, is "a classic case where speech is brigaded with action." In
such a case, speech and action are inseparable "and a prosecu-
tion can be launched for the overt acts actually caused. Apart
from rare instances of that kind, speech is, I think, immune
from prosecution."

But suppose there is a time interval between the speech and
the action? For example, during a religious service, a mullah in
a mosque lauds a man as a "martyr" if he acts as a suicide bomber
and kills masses of people. Such a "martyr" will have, he says,
awaiting him in paradise a happy reception by Allah and sev-
enty young virgins. Men are incited by his "sermon" but they
will then need to spend many months in training and preparing
themselves, and eventually they will serve on a mission to attack
the Pentagon. Does the First Amendment protect his speech? Is
it necessary to wait until the Pentagon is destroyed by the "mar-
tyrs" before the preacher can be prosecuted? Would it be a vio-
lation of the First Amendment to punish the preacher for creat-
ing a clear and present danger merely by his speech?

Justice Brandeis agonized over the problems we are discuss-
ing. His concurring opinion in Whitney v. California' (1927) is
perhaps his most definitive statement on the subject. In this case
the Court unanimously upheld the California criminal syndical-
ism law that was intended to restrict the activities of the Indus-
trial Workers of the World. Charlotte Anita Whitney was con-
victed of being a member of the Communist Labor Party. At the
trial the prosecution introduced considerable literature that
showed a close tie between the IWW and the CLP.
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In his concurring opinion, in which he was joined by Justice
Holmes, Justice Brandeis wrote:

To justify suppression of free speech there must be reasonable
ground to fear that the serious evil will result if free speech is prac-
ticed. There must be reasonable ground to believe that the evil to be
prevented is a serious one... But even advocacy of violation [of the
law], however reprehensible morally, is not ajustification for denying
free speech where the advocacy falls short of incitement and there is
nothing to indicate that the advocacy would be immediately acted on.
The wide difference between advocacy and incitement, between prepa-
ration and attempt, between assembling and conspiracy, must be borne
in mind. In order to support a finding of clear and present danger it
must be shown either that immediate serious violence was to be ex-
pected or was advocated, or that the past conduct furnished reason
to believe that such advocacy was then contemplated.

[N]o danger flowing from speech can be deemed clear and
present, unless the incidence of the evil apprehended is so immi-
nent that it may befall before there is opportunity for full discussion.
If there be time to expose through discussion the falsehood and
fallacies, to avert the evil by the process of education, the remedy to
be applied is more speech, not enforced silence. Only an emer-
gency can justify repression. Such must be the rule if authority is to
be reconciled with freedom. Such, in my opinion, is the command of
the Constitution.

Brandenburg v. Ohio is generally considered as having been greatly
influenced by Brandeis's eloquent opinion in Whitney. After a
lapse of over forty years, the Court, in a per curiam opinion,
upheld the government's right to punish the advocacy of illegal
action "if such advocacy is directed to inciting or producing
imminent lawless action and is likely to incite or produce such
action." There must be a finding of imminent harm. The Court
rejected the absolutist position of Black and Douglas, and ac-
cepted the articulation of the Holmesian Clear and Present Dan-
ger test by Brandeis. And this is where we are some thirty years
after Brandenburg. Free speech means as Brandeis wrote in 1927
and as the Court in 1969 interpreted what he had written. The
constitutional problems are resolved more by "spirit" than by
"letter," and spirit can never be reduced to a mere formula.

II.

One of the greatest threats to free speech or press is censor-
ship, prior restraint by the government. The Supreme Court
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has found censorship constitutionally intolerable. It comes to
the Court bearing a heavy presumption of unconstitutionality.
The leading case that emphatically takes this position is the Pen-
tagon Papers case of 1971.8

On June 13, 1971, the New York Times published the first in-
stallment of a classified 7,000-page document that had been com-
missioned by the secretary of defense. The document had been
leaked to the newspaper by a former government employee.
The Nixon Administration sought an injunction to block publi-
cation. The Supreme Court, in a brief per curiam opinion, stat-
ing that the government had not met the burden of proving the
need for prior restraint, denied the request for a permanent
order of restraint.

The government contended that publication would cause pris-
oners of the Vietnam War to be released, would endanger lives,
and upset the peace process, but the Court placed on the gov-
ernment a burden of proof showing a substantial or compelling
governmental interest in preserving secrecy—a burden the gov-
ernment was unable to carry and satisfy. Quoting an earlier case,
Justice Brennan wrote that he would permit prior restraint only
in extreme cases, such as publication of "the sailing dates of
transports or the number of troops," and he suggested that an
injunction might be proper to prevent setting a nuclear holo-
caust in motion. He said that he would require government proof
"that publication must inevitably, directly, and immediately cause
the occurrence of an event kindred to imperiling the safety of a
transport already at sea."

Historically, perhaps next to censorship, the greatest restric-
tion on free press and free speech has been laws against libel
and slander, but these laws have been substantially enervated
by the Supreme Court's decision that also involved the New York
Times. In the Sullivan case9 (1964) the Court for the first time
decided that the constitutional guarantee of free speech and
free press limited the right to recover damages in libel actions
brought by public officials against critics of their official con-
duct.

The case involved a full-page advertisement in the New York
Times that described the civil rights movement in the South and
appealed for funds to aid the movement. Sullivan, a commis-
sioner of the city of Montgomery, Alabama, sued the newspaper
and several individuals alleging that he had been libeled by the
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advertisement. The lower courts upheld Sullivan's claim and
the award of damages. The Supreme Court reversed and ruled
that the Alabama law that the lower courts had applied violated
the First Amendment. The Court rejected earlier judicial decla-
rations that denied constitutional protection to statements that
were libelous. Libel, said the Court, is not immune from consti-
tutional limitations and "must be measured by standards that
satisfy the First Amendment." The publication included some
erroneous statements, which the lower courts had held to be
libelous per se. But Justice Brennan wrote that "erroneous state-
ment is inevitable in free debate" and that even false statements
must be protected if free speech is to have the "breathing space"
that it needs. Justice Brennan said that "we consider this case
against the background of a profound national commitment to
the principle that debate on public issues should be uninhib-
ited, robust, and wide-open, and that it may well include vehe-
ment, caustic, and sometimes unpleasantly sharp attacks on gov-
ernment and public officials."

With this rationale of the sweep of the constitutional guaran-
tee of free speech and free press, the Court held that public
officials may not recover damages for defamatory falsehood
unless they can prove actual malice—"that the statement was
made with...knowledge that it was false or with reckless disre-
gard of whether it was false or not."

It was not long before the Supreme Court decided that the
rationale of the case needed to be extended to persons other
than public officials. In 1967, in cases involving libel suits against
Curtis Publishing Co. and the Associated Press, the Court ex-
tended the principle of the New York Times v. Sullivan case to
public figures, such as movie stars, athletes, industrialists, and
other individuals who are well-known to the public.10 In 1974,
however, the Court denied the privilege enjoyed by public offi-
cials and public figures to private persons, even if the defama-
tory statement concerned a matter of "public concern." Private
persons may recover damages merely by showing that the pub-
lisher or broadcaster had acted negligently in publishing or dis-
seminating the defamatory material.11

Next to censorship and libel, a major restriction on free
speech and free press was the outlawing of obscenity. It was gen-
erally assumed that obscene publications have no social value
and that they are harmful to communal and personal morality.
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This view of obscenity is reflected in the statute of 1873 concern-
ing nonmailable materials. The law lumped obscene books with
dirty pictures. A similar act of Congress prohibited the impor-
tation of obscene publications.

The first important development that departed from the com-
mon law and the ideology of the vice societies came in 1933 in a
federal district court case before Judge Woolsey, whose deci-
sion exonerating Ulysses by James Joyce was affirmed in 1934 by
the federal court of appeals in an opinion by Judge Augusts N.
Hand, in which Judge Learned Hand concurred.12 The opinion
by Judge Woolsey marked a turning point in legal history, al-
though it took years for the opinion and decision to become
fully effective.

Judge Woolsey held that the book, in spite of its frankness,
was not pornographic. Although the book contains many words
"usually considered dirty," it could not be considered "dirt for
dirt's sake." The test, the court held, is the effect of the book
"on a person with average sex instincts.... It is only with the
normal person that the law is concerned." In affirming Judge
Woolsey's decision, the federal court of appeals said that the
test is the book's dominant effect, the "relevancy of the objec-
tionable parts to the theme, the established reputation of the
work in the estimation of approved critics, if the book is mod-
ern, and the verdict of the past, if it is ancient—"

In the years that followed this decision, the Supreme Court,
in a series of important cases, tried to establish some guidelines
for distinguishing allowable obscenity and hardcore pornogra-
phy, and finally, in 1973, forty years after Judge Woolsey's deci-
sion and opinion, the Court managed to issue an opinion that
has, by and large, become a respected precedent. In Miller v.
California13 Chief Justice Warren Burger stated, in his opinion
for the Court, that obscene material is not legally protected if
" (a) the average person, applying contemporary community stan-
dards, would find that the work, taken as a whole, appeals to
the prurient interest; and (b) the work depicts or describes, in
a patently offensive way, sexual conduct specifically defined by
the applicable state law; and (c) the work, taken as a whole,
lacks serious literary, artistic, political, or scientific value." At a
later point in the opinion, Burger added that under this test
"no one will be subject to prosecution for the sale or exposure
of obscene materials unless those materials depict or describe
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patently offensive 'hard core' sexual conduct." In subsequent
decisions the Court clarified what it meant by "community stan-
dards," and said that the reference is to national, not local, com-
munity standards.

The end result is that obscenity cannot be totally prohibited,
nor is it fully protected. Obscenity is subject to regulation and
to constitutional testing along guidelines as formulated in Miller.
In an earlier case, in 1964, Justice Potter Stewart admitted that
he was unable to formulate a coherent test for obscenity and
stated, "I know it when I see it."14 Nine years later, Justice Stewart
voted with Chief Justice Burger, and so apparently he was satis-
fied with the guidelines that implicitly distinguished obscenity
from pornography.

An interesting and important development has been the broad
interpretation of the words of the First Amendment to include
much more than purely verbal expression. Conduct can be ex-
pressive, can be speech, can be "symbolic speech." Thus, e.g.,
during the Vietnam War, three students wore black armbands
at school to protest against the war. The Court held that wear-
ing the armbands was "akin to 'pure speech'" and was protected
by the First Amendment.15 In a case decided in 1974, a college
student displayed the United States flag from the window of his
apartment. The flag was upside down, and attached to it was a
peace symbol that covered about half of the surface of the flag.
The flag was plainly visible to passersby. The student was charged
with violation of a state statute that prohibited display of the
flag upon which is affixed any word, figure or mark. The Su-
preme Court held that the student had engaged in a form of
protected expression.16 Three justices (Chief Justice Burger, Jus-
tices Rehnquist and White) dissented, arguing that a state has a
legitimate interest in preserving the flag "as an important sym-
bol of nationhood and unity."

In a case decided in 1968, United States v. O'Brien,17 the Court
formulated tests to be applied in symbolic speech cases. The
Court said that when "speech" and "nonspeech" elements in a
case are combined, the question is whether the regulation is
within the constitutional power of the government; if it furthers
an important or substantial governmental interest; if the gov-
ernmental interest is unrelated to the suppression of free ex-
pression; and if the incidental restriction on free speech is no
greater than is essential to the furtherance of the government's
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interest. This four-prong O'Brien test has frequently been used
by the Court in subsequent cases involving symbolic speech, as
well as in cases involving time or place restrictions on free speech.

The O'Brien test is less stringent than strict scrutiny. It is a
measure of scrutiny that is called intermediate, and is used by
the Supreme Court in any case when the ordinance or statute
does not appear to be directed at the suppression of speech.
The Court took this approach as recently as March 2000 in the
"Kandyland" case,18 which involved nude dancing as a form of
symbolic speech. An ordinance of the city of Erie, Pennsylvania
banned public indecency, including a ban on a person inten-
tionally appearing in a public place in a state of nudity. Kandyland
featured female nude dancing; however, in order to avoid vio-
lation of the ordinance, the dancers wore "pasties" and "G-
strings." The Pennsylvania Supreme Court held that the ordi-
nance violated Kandyland's right to freedom of expression as
protected by the First Amendment. The ordinance, the court
held, directed its prohibition on content—on nude dancing as
symbolic speech—and was therefore subject to strict scrutiny
and failed to meet this test.

The United States Supreme Court reversed and held that the
ordinance should have been subjected to the O'Brien test, which
means intermediate scrutiny, subjecting the ordinance to the
four-factor examination. When tested according to O'Brien, the
Court held (a) the ordinance is within the city's constitutional
power to enact in order to protect public health and safety; (b)
the ordinance furthers the government interest of regulating
conduct through a ban on public nudity and of combating the
harmful secondary effects of public nudity involved in nude danc-
ing; (c) the government's interest is unrelated to the suppres-
sion of free expression; and (d) the restriction (wearing pasties
and G-strings) is no greater than is essential to the furtherance
of the government interest. "The ordinance regulates conduct,
and any incidental impact on the expressive element of nude
dancing is de minimis. The pasties and G-string requirement is a
minimal restriction...the restriction leaves ample capacity to
convey the dancer's erotic message."

The Court, it seems, had considerable difficulty with the case.
It cannot be said that a majority agreed on one opinion. Justice
Sandra O'Connor announced the judgment of the Court, and
wrote an opinion with parts of which she was joined by Chief
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Justice William H. Rehnquist, Justice Anthony M. Kennedy, and
Justice Stephen Breyer. Justice David H. Souter, in a separate
opinion, concurred in part and dissented in part. Justice Antonin
Scalia wrote an opinion in which he was joined by Justice
Clarence Thomas, in which they concurred in the judgment but
expressed the view that the ordinance, as a general law regulat-
ing conduct, and not specifically directed at expression, is not
subject to First Amendment scrutiny at all. "The traditional power
of government to foster good morals (bonos mores), and the ac-
ceptability of the traditional judgment (if Erie wishes to endorse
it) that nude public dancing itself is immoral, have not been
repealed by the First Amendment." Justices Scalia and Thomas
also stated that they saw no point in the requirement of pasties
and G-string—"there is no reason to believe that such a require-
ment 'will at all reduce the tendency of establishments such as
Kandyland to attract crime and prostitution, and hence to fos-
ter sexually transmitted disease.'"

Justice John Paul Stevens, whom Justice Ruth Bader Ginsburg
joined, dissented. They contended that "Correct analysis of the
issue in this case should begin with the proposition that nude
dancing is a species of expressive conduct that is protected by
the First Amendment. [N]ude dancing fits well within a broad,
cultural tradition recognized as expressive in nature and en-
titled to First Amendment protection." The nudity of the dancer
is a component of the protected expression, and the nudity was
the specific target of the ordinance. The Court's opinion as well
as the text of the ordinance "make it pellucidly clear that the
city of Erie has prohibited nude dancing 'precisely because of its
communicative attributes.'" The dissenting opinion concludes that
the ordinance was an instance of censorship of protected speech
and was, therefore, "patently invalid."

The inability of the justices to produce an opinion that would
be approved by a majority, and the fact that this seemingly simple
case resulted in no less than four opinions, is an example of
how complicated a First Amendment free speech issue can, and
very often does, become when it reaches the Supreme Court,
where the issue is subjected to analysis by a court comprised of
justices with radically diverse jurisprudential ideologies. The
result is that decisions often end up lacking the qualities that
would make them quotable or citable precedents, that are ex-
amples of definitive principles. The most that one can venture
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to attribute to the Kandyland case is that two of the justices
(Stevens and Ginsburg) concluded that the ordinance directly
impacted nude dancing as symbolic speech and was therefore
subject to strict scrutiny, and when thus analyzed is patently
unconstitutional. Two justices (Scalia and Thomas) saw no rela-
tion of speech in any form to the ordinance when considered as
an exercise of the government's police power; the ordinance
should be subjected to no scrutiny at all and should be upheld
as constitutional. The other five justices, while failing to agree
on one opinion, agreed that the ordinance should be subjected
to intermediate scrutiny, along the lines formulated in the case
of O'Brien, and when so examined, the ordinance was constitu-
tional.

III.

The First Amendment has two provisions with regard to reli-
gion. First, there is the clause that prohibits any law "respecting
an establishment of religion"—the Establishment Clause. Sec-
ond, there is the Free Exercise Clause, that bars any law "pro-
hibiting the free exercise of religion."

It was not until 1947 that the Supreme Court considered the
Establishment Clause. In Everson19 the Court, in an opinion by
Justice Black, stated that the First Amendment's Establishment
Clause was intended to erect, in the words of Thomas Jefferson,
"a wall of separation between Church and State." A New Jersey
statute authorized local school boards to make regulations for
the transportation of children to and from schools. A town-
ship board of education, acting under this statute, autho-
rized reimbursement to parents of money spent by them for
the bus transportation of their school children on regular
buses operated by a public transportation system. Part of this
money was for payment of transportation of some children who
attended Catholic parochial schools that gave their pupils both
secular and religious instruction. This practice of reimburse-
ment to parents of the parochial school students was challenged
in this case.

Five members of the Court held that the practice was not a
violation of the First Amendment. The dissenting four justices
agreed with the majority that the Constitution mandates separa-
tion of church and state; the difference between them was only



Afterword 427

with regard to the application of the principle of separation to
the facts in the case. Was the reimbursement a breach of the
wall of separation? The majority said no, the four dissenting
justices said yes.

The Everson case proved to be pattern setting. There has been
relatively less dispute over the principles and more difference
of opinion as to the application to the facts, e.g., free textbooks
to students at parochial schools, use of public schools for reli-
gious instruction, conducting religious meetings at public schools,
funding of religious clubs, Bible reading, prayers, silent prayers,
and many other issues. In 1971, in Lemon,20 the Court estab-
lished a three-pronged test to determine if the contested gov-
ernmental action violates the Establishment Clause.

In this case the attack was on statutes of Rhode Island and
Pennsylvania that provided financial aid to private and paro-
chial schools. Under the former law, teachers of secular sub-
jects may apply for a salary supplement not to exceed 15 per-
cent of his or her annual salary. The latter law authorized the
state superintendent of public instruction to "purchase" "secu-
lar educational services" from parochial schools and directly
reimburse these schools for teachers' salaries, textbooks, and
instructional materials. The Supreme Court held both statutes
unconstitutional as violative of the Establishment Clause. As to
the Rhode Island statute, the decision was 8-1; as to the Penn-
sylvania statute, the decision was unanimous. There were, how-
ever, four opinions. The opinion for the Court by Chief Justice
Burger held that a governmental action to be constitutional must
satisfy each of the following conditions: (1) it must have a secu-
lar purpose; (2) its principal or primary effect must not ad-
vance nor must it inhibit religion; and (3) it must not foster an
excessive government entanglement with religion. This three-
part test has been frequently applied by the Court in subse-
quent cases in which governmental action was challenged as vio-
lative of the Establishment Clause; recently, however, the Court
appeared to disengage itself from the Lemon standard. This ap-
pears to have happened in, e.g., Board of Education of Kiryas Joel
Village v. Grumet, decided in 1994.2I Satmar Hasidim, fundamen-
talist Orthodox Jews who lived in Brooklyn, moved to the town
of Monroe, in upstate New York. In 1977 they decided to form
their village, the Village of Kiryas Joel (named for their rabbi).
A New York statute allowed persons in a town to carve out their
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own village. Kiryas Joel was drawn to consist of 328 acres, which
were all owned and occupied by the Satmar Hasidim, who were
deeply religious and preferred to be isolated. The population
of the village was 8,500—all Satmar Hasidim.

The inhabitants of the village had a problem with their handi-
capped children. Under state and federal laws handicapped
children are entitled to special publicly-funded education ser-
vices. The school district within which the village was located
provided the special services to Kiryas Joel's handicapped school
children in an annex to the village's Jewish school. This arrange-
ment, however, ended after the Supreme Court held that such
arrangements violated the Establishment Clause.22 The handi-
capped children were then sent to special education programs
offered by the school district as part of the public school system.
Eventually, however, the parents found that their handicapped
children suffered as they mingled with children who were very
different from them, and so the parents felt it necessary to with-
draw their children.

At this point the New York Legislature stepped in by enacting
a special statute which provided that the territory of the Village
of Kiryas Joel shall be a separate school district. This led to the
establishment of the Kiryas Joel Village School District, which
had all the powers normally enjoyed by school districts. The
new school district, however, used its powers only to establish a
special education program for the handicapped children, that
was financed mainly by state funds.

The New York Court of Appeals held the statute unconstitu-
tional. The Supreme Court, by a 6-3 vote, affirmed the deci-
sion, and held that the statute violated the Establishment Clause.
Justice Souter delivered the opinion of the Court, but there
were four concurring opinions; Justice Scalia, with Chief Justice
Rehnquist and Justice Thomas joining, wrote a strong, sharp-
edged dissenting opinion.

The opinion of Justice Souter for the majority seemed to hold
that the statute was unconstitutional because it used religious
criteria in creating the school district, and that the district was
created as a special favor for a religious sect. In this two-fold
way the Establishment Clause was violated. The Village of Kiryas
Joel had been created on strictly religious lines, and the school
district reflected the reliance on the religious criterion. The
majority seemed to be concerned that the legislature had shown
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favoritism to the Satmar sect, and if the Court approved this
action, it would become a precedent for other cases.

It is important to note that the Court did not rely on the
Lemon three-part test for cases involving the possible violation
of the Establishment Clause. The Lemon case was mentioned
but only as a citation. Justice O'Connor, in her concurring opin-
ion, noted and approved this fact and urged that the Court be
"freed from the Lemon test's rigid influence."

Justice Scalia wrote in his dissenting opinion that the New
York State Legislature had practiced religious toleration and
not the establishment of religion. The opinion calls attention to
the fact that the case does not involve any financial aid by the
state to the village, that the school superintendent was not
Hasidic, that the teachers and therapists did not live in the vil-
lage, that the public school has a strictly secular curriculum while
all the private schools are strictly religious in character, that the
public school building has no religious symbols—the school for
the handicapped "is public as can be." "The only thing distinc-
tive about the school is that all the students share the same reli-
gion. None of our cases has ever suggested that there is any-
thing wrong with that."

The Constitution prohibits a public school to be religious, it
does not prohibit school children from being religious. Here
the school itself was secular but its pupils were all religious.
The Court's decision, said Justice Scalia, turns the Establish-
ment Clause "into a repealer of our Nation's tradition of reli-
gious toleration."

The dissenting opinion, like the concurring opinion of Jus-
tice O'Connor, took note of the "Court's snub of Lemon today
(it receives only two 'see also' citations...)." Justice Scalia (as
well as Chief Justice Rehnquist and Justice Thomas) would, how-
ever, see the Court abandon the Lemon test and replace it with
"fidelity to the longstanding traditions of our people, which
surely provide the diversity treatment..."

What we have, then, regarding the Lemon test is that the ma-
jority opinion failed to use it (except to "snub" it), and that
four Justices expressly disavowed it. Until the Court will agree
on a new test, there may be no guidelines for testing cases against
the Establishment Clause of the First Amendment.

The majority's "snubbing" the Lemon case, the Court's failure
to even discuss the Lemon test, is disturbing, especially in view of
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the fact (as mentioned by Justice Scalia) that the three lower
courts had relied on the test, and that the parties had devoted
over eighty pages of their briefs "to the application and contin-
ued vitality of the Lemon test."

IV.

The First Amendment bars the government from making any
law "prohibiting the free exercise" of religion. This is the Free
Exercise Clause. How has it fared in the Supreme Court?

The first thing to note is that the federal government and the
legislatures of the fifty states have a very good record as far as
concerns the explicit words of the Free Exercise Clause; there
are very few exceptions to this statement. A rare, exceptional
case came before the Supreme Court in the early 1990s, Church
of Lukumi Babalu Aye v. Hialeah (1993).23 The case involved ani-
mal sacrifices by adherents of the Santeria religion. Members
of this religion (most often found in Cuba), who, lived in the
city of Hialeah, Florida, performed ritual sacrifices of chickens,
pigeons, or other animals, as part of their rites on the celebra-
tion of a marriage, birth, or other special occasion. The city of
Hialeah adopted ordinances that outlawed this practice. The
ordinances were so worded as to affect only the rites of the
Santeria religion. The discussion of the officials who adopted
the ordinances and the public debate over the matter showed
clearly that the motive in the adoption of the ordinances was to
ban sacrificial rituals by practitioners of the Santeria religion.

The Supreme Court unanimously held that the ordinances
violated the Free Exercise Clause. In an opinion for the Court
by Justice Kennedy, it was held: (a) the ordinances were not
neutral, their object was the suppression of the Santeria reli-
gion; (b) the ordinances were not of general applicability, they
were directed only against the practices of the Santeria religion;
(c) they did not advance a compelling governmental interest; it
was only conduct motivated by religious conviction that bore
the weight of the restrictions imposed by the government; (d)
the ordinances failed to pass strict scrutiny.

All members of the Court agreed that the action of the city
council was a violation of the Free Exercise Clause, but there
were differences among the justices on the rationale of the deci-
sion. There were three concurring opinions representing dif-
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fering views of five members of the Court, but it would be a
tiresome exercise in dialectics to consider all the fine points
raised.

The opinion of the Court by Justice Kennedy said: "A law
burdening religious practice that is not neutral or not of gen-
eral application must undergo the most rigorous-of scrutiny."
The long opinion concluded:

Those in office must be resolute in resisting importunate demands
and must ensure that the sole reasons for imposing the burdens of
law and regulation are secular. Legislators may not devise mecha-
nisms, overt or disguised, designed to persecute or oppress a reli-
gion or its practices.

This was, as noted, an unusual, indeed rare case of a purpose-
ful, intentional governmental interference with a religious prac-
tice. The typical Free Exercise type of case is one where there is
no governmental purpose to interfere with a religion or a reli-
gious practice but the statute nonetheless has an effect on a re-
ligion or a religious practice. For such cases the Court, in 1963,
formulated a series of tests. In Sherbert v. Verner24 a member of
the Seventh Day Adventist denomination was discharged from
her job for refusing to work on Saturdays, her religion's day of
rest. All other available jobs required work on Saturdays. She
applied for unemployment compensation benefits but the state
refused to pay her on the ground that she turned down "suit-
able work when offered." The Supreme Court, subjecting the
unemployment compensation law to "strict scrutiny," held that
the law violated the Free Exercise Clause for not including an
exemption for employees who refused to work on Saturdays for
religious reasons. Among other faults, the law was discrimina-
tory, for Sunday-observers were excused from working on that
day. The test is as follows: (a) are the purpose and effect of the
statute to advance the state's secular goals? (b) could the state
accomplish its purpose by other means, by means that would
not impose a burden on the religious observance, by less re-
strictive means?

This Sherbert test was used by the Court for several decades,
until the Rehnquist Court displaced it and practically removed
the Free Exercise Clause from the Constitution.

The first clear indication that the Court was deeply divided
on the strength or weakness of the Free Exercise Clause came
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in the case of Goldman v. Weinberger25 in 1986. Goldman, an Air
Force captain, served as a clinical psychologist at a California
base. As an Orthodox observant Jew he insisted on wearing his
yarmulke while performing his duties. This was considered by
the Air Force a violation of its regulations. The regulations were
especially stringent with respect to headgear, but a narrow ex-
ception was made "for headgear worn during indoor religious
ceremonies [and] commanders may in their own discretion
permit visible religious headgear and other such apparel in
designated living quarters and nonvisible items generally." No
exception, however, was made for Goldman. In a 5—4 decision,
the Supreme Court upheld the Air Force. Justice Rehnquist,
writing for the Court, said that courts must give great deference
to the judgment of military authorities. Justices Brennan,
Marshall, Blackmun, and O'Connor dissented. They all, in dif-
ferent opinions, objected to the "great deference" given to the
military authorities by the majority. While a uniform style of
dress may be reasonable, a small deviation would not create a
danger. Justice Blackmun said that the military should be made
to show a "compelling" interest to maintain the rule of unifor-
mity in dress. Justice Brennan, in his dissenting opinion, said
that the Air Force should have been required to have a regula-
tion that was "narrowly tailored" as a "means of promoting im-
portant military interests."

Civil libertarians strongly attacked the decision for giving so
much deference to the military regulation and so little regard
to the Free Exercise Clause. Soon after the decision was handed
down Congress passed an act that in effect overruled the Air
Force and the Supreme Court.

In subsequent cases the Court continued to eviscerate the
Free Exercise Clause. In Lyng,26 decided in 1988, a 5-3 majority
upheld the decision of the United States Forest Service to con-
struct a road through and permit timber harvesting in a por-
tion of a national forest that was sacred to three Indian tribes
and that had been used by them for religious purposes. A study
that had been commissioned by the Forest Service had con-
cluded that the road "would cause serious and irreparable
damage to the sacred areas which are an integral and neces-
sary part of the belief system and lifeway of Northwest Cali-
fornia Indian peoples." Justice O'Connor, in her opinion
for the Court, held that the government was not required to
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demonstrate a "compelling" need to construct the road or
to allow timber harvesting. The First Amendment "does not
and cannot imply that incidental effects of government pro-
grams, which may make it more difficult to practice certain
religions but which have no tendency to coerce individuals into
acting contrary to their religious beliefs, require the govern-
ment to bring forward a compelling justification for its other-
wise lawful actions. The crucial word in the constitutional text is
'prohibit.'"

Justice Brennan, in his dissenting opinion (joined by justices
Marshall and Blackmun) scathingly criticized the majority:

Today, the Court holds that a federal land-use decision that prom-
ises to destroy an entire religion does not burden the practice of
that faith in a manner recognized by the Free Exercise Clause. Hav-
ing thus stripped the respondents and all other Native Americans of
any constitutional protection against perhaps the most serious threat
to their age-old religious practices, and indeed to their entire way of
life, the Court assures us that nothing in its decision "should be
read to encourage governmental insensitivity to the religious needs
of any citizen." I find it difficult, however, to imagine conduct more
insensitive to religious needs than the Government's determina-
tion to build a marginally useful road in the face of uncontradicted
evidence that the road will render the practice of respondents' reli-
gion impossible. Nor do I believe that respondents will derive any
solace from the knowledge that although the practice of their reli-
gion will become "more difficult" as a result of the Government's
actions, they remain free to maintain their religious beliefs. Given
today's ruling, that freedom amounts to nothing more than the right
to believe that their religion will be destroyed. The safeguarding of
such a hollow freedom not only makes a mockery of the "policy of the
United States to protect and preserve for American Indians their
inherent right of freedom to believe, express, and exercise their
traditional religions," it fails utterly to accord with the dictates of the
First Amendment.

This sharp castigation of the majority's decision and of the cal-
lous opinion for the Court by Justice O'Connor is fully justi-
fied. In Lyng, the majority of justices continued its tendency to
belittle and reject free exercise claims, and Goldman and Lyng
prepared the ground for the ultimate, the decisive stroke against
the Free Exercise Clause, in Employment Division, Department of
Human Resources of Oregon v. Smith.'27

Oregon law prohibited the possession of any "controlled sub-
stance" unless it had been prescribed by a medical practitioner,
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and it classified peyote as a "controlled substance." Violation of
the law is a felony. Two members of the Native American Church,
Smith and Black, were dismissed from their jobs when they ad-
mitted to their employer that they had injected peyote for sac-
ramental purposes at a ceremony at their church. When they
applied for unemployment benefits, they were held to be ineli-
gible because they had lost their employment for work-related
misconduct.

In their case before the United States Supreme Court, Smith
and Black rested their claim for relief on Sherbert v. Verner. They
argued that, as the Court had held in that case, a state could not
condition the availability of unemployment benefits on a person's
willingness to forgo conduct required by his religion. The Court,
however, rejected this argument and held that Oregon could
constitutionally refuse to make an exception on account of reli-
gious belief. The ban on peyote was by a law that was generally
applicable and not targeted at any religion, and since the law
was not motivated by an intention by the state to affect religion,
it was enforceable despite the burden cast on Smith and Black.
The decision in favor of Oregon was by a vote of 6-3. The Court's
opinion was by Justice Scalia, but for only five justices; Justice
O'Connor, while approving the judgment, disapproved the opin-
ion and wrote her own opinion. Justice Blackmun dissented,
joined by Justices Brennan and Marshall.

The opinion of Justice Scalia rewrote Free Exercise law. The
Free Exercise Clause is effective, according to the majority opin-
ion, only when the legislation is directed expressly against a
religion, as in Hialeah, or when the Free Exercise Clause is com-
bined with another constitutional guarantee, as in the second
Flag Salute Case,28 in which religious liberty was joined with free
speech. If only religious liberty is involved, then the religious
action is not protected—unless, as already noted, the govern-
ment specifically has targeted religion. The Court explicitly re-
fused to subject the Oregon law to a strict or heightened level of
scrutiny. It also explicitly refused to apply the compelling gov-
ernment interest test. It abandoned Sherbert as a standard for
Free Exercise cases. "It is a permissible reading of the text of
the Constitution," Justice Scalia wrote, "to say that if prohibit-
ing the exercise of religion is not the object [of the law] but
merely the incidental effect of a generally applicable and other-
wise valid provision, the Free Exercise Amendment has not been
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offended." Justice Scalia argued that the "compelling govern-
mental interest" test empowers the religious person to "become
a law unto himself." The Sherbert test, if allowed to be used, can
only lead to anarchy. "Precisely because 'we are a cosmopolitan
nation made up of people of almost every conceivable religious
preference'... [and].. .precisely because we value and protect that
religious divergence, we cannot afford the luxury of deeming
preemptively invalid, as applied to the religious objector, every
regulation of conduct that does not protect an interest of the
highest order."

Justice O'Connor, although accepting the majority decision,
sharply criticized Justice Scalia's opinion, which, she wrote, "dra-
matically departs from well-settled First Amendment
jurisprudence...and is incompatible with our Nation's fundamen-
tal commitment to individual religious liberty." She strongly dis-
agreed with Scalia's conclusion that a generally applicable law does
not invoke the protection of the Free Exercise Clause. She wrote:

But a law that prohibits certain conduct—conduct that happens to
be an act of worship for someone—manifestly does prohibit that
person's free exercise of his religion. A person who is barred from
engaging in religiously motivated conduct is barred from freely ex-
ercising his religion.... It is difficult to deny that a law that prohibits
religiously motivated conduct, even if the law is generally appli-
cable, does not at least implicate First Amendment concerns.

She ridiculed the idea that a law that explicitly targets religion
tangles with the Free Exercise Clause but a law that is of gen-
eral application does not—"few states," she said, "would be so
naive as to enact a law directly prohibiting or burdening a reli-
gious practice as such." She said that the Court should use the
compelling interest test, and subject the law to a high level of
scrutiny. Religious liberty is "an independent liberty...it occu-
pies a preferred position... [the First Amendment requires] that
the Court will not permit encroachments upon this liberty,
whether direct or indirect, unless required by clear and com-
pelling governmental interests."

Justice Scalia in his opinion suggested that affected religious
observers should not seek relief from the courts but should re-
sort to the political process. Justice O'Connor sharply rejected
this suggestion. "The very purpose of a Bill of Rights was to
withdraw certain subjects from the vicissitudes of political con-
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troversy, to place them beyond the reach of majorities and offi-
cials...."

Justices Blackmun, Brennan, and Marshall joined the por-
tion of the O'Connor opinion that rejected the opinion of the
majority, and submitted their own dissenting opinion, written
by Justice Blackmun, in which they argued that the Court should
employ the standard that it had been using since Sherbert. Jus-
tice Blackmun pointed out that there was no evidence that the
religious use of peyote caused harm, also that "Peyote simply is
not a popular drug, its distribution for uses in religious rituals
has nothing to do with the vast and violent traffic in illegal nar-
cotics that plagues this country."

The Court's decision, and especially the majority opinion,
stunned civil libertarians, religious leaders, constitutional schol-
ars, and many others, and very quickly there came into exist-
ence the Coalition for the Free Exercise of Religion, comprised
of twenty-eight organizations, including the American Civil Lib-
erties Union, American Jewish Committee, American Jewish
Congress, the Baptist Joint Committee on Public Affairs, Na-
tional Association of Evangelicals, People for the American Way,
the National Council of Churches, and the General Conference
of Seventh-Day Adventists. In May 1999, a month after the Court
had announced its decision, Smith and Black petitioned the Court
for a rehearing. The petition was supported by sixteen of the
leading organizations and by a brief by fifty-five leading consti-
tutional scholars, but the petition was denied, as such petitions
usually are. (The last case in which a petition for a rehearing
was granted was in 1960.29)

The Coalition lost in the Court but did not lose its fighting
spirit, for the fight was for the integrity and effectiveness of the
Free Exercise Clause. They turned to Congress for the restora-
tion of religious freedom.30 Ironically, they turned to the sug-
gestion in Justice Scalia's opinion for the Court to look for re-
lief to "the political process."

Congress was eagerly responsive. A Religious Freedom Res-
toration Act was introduced in the Senate and the House of Rep-
resentatives under bipartisan sponsorship. At committee hear-
ings, the urgency of the bill was manifested by the fact that in
the short time following the Court's decision, more than fifty
cases had been decided against religious claimants in lower
courts.31 But opposition to the bill developed. There was pres-
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sure against the bill by the National Right to Life Committee,
the U.S. Catholic League; in the Senate, Senator Alan Simpson
of Wyoming said that he was concerned that the bill, if en-
acted, could be abused by prisoners raising frivolous free
exercise challenges to force prison officials to meet their
religious practices, to the detriment of penological interests,
and he threatened that if the measure should be favorably
reported out of the Judiciary Committee, he would block
the measure on the floor of the Senate. There was also con-
cern that President George Bush may be opposed to the mea-
sure and may veto it. After the presidential election in Novem-
ber 1992, President Clinton stated that he would sign the mea-
sure. In March 1993 the U.S. Catholic Conference endorsed the
bill, and others, too, dropped their opposition. The Senate ap-
proved the bill by vote of 97-3, and the House passed the bill by
unanimous vote; Clinton signed the measure on November 3,
1993.

The Religious Freedom Restoration Act provided that a gov-
ernmental authority may restrict a person's free exercise of reli-
gion only if (a) the restriction is in the form of a rule of general
application, and (b) does not intentionally discriminate against
religion, and (c) the governmental authority demonstrates that
the restriction is essential to further a compelling governmen-
tal interest, and (d) the restriction is the least restrictive means
of furthering the compelling governmental interest.

The intent and effect of this law was to overrule Oregon v.
Smith and to restore the test that was established by the Court in
Sherbert v. Verner in 1963.

Enactment of the law, however, was not the ultimate solution
to the troublesome situation created by Oregon v. Smith. In De-
cember 1993, the Archbishop of San Antonio, California, P. F.
Flores, applied for a building permit to renovate and expand
Saint Peter Roman Catholic Church to accommodate its grow-
ing parish. The church was located in a district protected by a
historic landmark preservation ordinance, so the city landmark
commission objected and the petition was denied. In the lower
federal courts the city argued that the Religious Freedom Res-
toration Act was unconstitutional. The federal district court
ruled that the act had been specifically enacted to overrule
the Supreme Court's decision in Oregon v. Smith, and thus
infringed upon the authority of the courts to decide what is
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the law, and the authority of the Supreme Court to interpret
the Constitution, citing Marbury v. Madison,32 decided by the
Supreme Court in 1803. In his seminal opinion in that famous
case, Chief Justice John Marshall wrote that in our constitutional
system the courts have the power, in cases before them, to ex-
amine legislation and assess its compliance with the Constitu-
tion—the Constitution as interpreted by the courts, and ulti-
mately by the Supreme Court. "It is emphatically the province
and duty of the judicial department to say what the law is," said
Marshall.

The Flares case was hotly litigated before the Supreme Court:
sixteen states filed amicus curiae briefs against the act, contend-
ing that the act led to disruptions in prison operations by frivo-
lous litigation; arguing in favor of the constitutionality of the
Religious Freedom Restoration Act were briefs filed by seven
states, by thirty-four members of Congress, and a brief filed by
the Coalition for the Free Exercise of Religion, representing
seventy-eight religious and civil liberties organizations. In June
1997 the Court, in City of Boerne v. Flores,33 held the Religious
Freedom Restoration Act unconstitutional. By a 6-3 decision, in
an opinion for the majority by Justice Kennedy, the Court held
that although Congress has the constitutional power to enforce
a constitutional right, such as the free exercise of religion, it
does not have the power to determine what constitutes a con-
stitutional violation. Only the courts have the authority to
define the substantive meaning of a constitutional right. Cit-
ing Marbury v. Madison, Kennedy stated that only the Supreme
Court has judicial supremacy to state the meaning of the Con-
stitution. The Religious Freedom Restoration Act was an uncon-
stitutional threat to this judicial power and was thus unconstitu-
tional.

There were three dissents in Flores, by Justices O'Connor,
Breyer, and Souter. Each of them, in their respective opinions,
explicitly or implicitly disagreed with the decision of Smith, which,
they believed, was the foundation on which the majority deci-
sion in Flores was based. They wanted Smith reargued. In a con-
curring opinion, Justice Scalia defended the decision in Smith,
in which he wrote the majority opinion.

The defeat of the Roman Catholic Church in its effort to reno-
vate and expand its building affected adversely many churches
and synagogues, and so, after the Court's decision in Flores, the
Coalition for the Free Exercise of Religion proceeded to find a
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solution to the specific problem of zoning and other land use
laws and regulations that blocked religious institutions. The
result of the Coalition's work was the Religious Land Use
and Institutionalized Persons Act of 2000, which Congress
passed in the summer of 2000 and was signed by President
Clinton. There was strong opposition to the measure from
the League of Cities and historic preservation organizations
and agencies; the bill, however, was forcefully sponsored by
Senate leaders of both political parties. The law, in addition
to helping religious institutions to overcome discrimination
in land use matters, establishes the rights of inmates of pris-
ons and patients in nursing homes to freely exercise their reli-
gion. The law gives places of worship and other religious insti-
tutions, and prisoners and patients in nursing homes, the pro-
tection of the Free Exercise Clause as formulated in Sherbert
v. Verner. Any law restricting the free exercise of their reli-
gion will be subject to strict scrutiny, and the government
will be required to grant a religious exemption, unless the
government can show that it has a compelling interest in
imposing the restriction—an interest that cannot be satisfied
by less restrictive means.

V.

In 1947 the Supreme Court unanimously held that the Estab-
lishment Clause meant that there must be "a wall of separation
between Church and State."34 Forty years later, in 1985, Chief
Justice Rehnquist, with Justice White joining him, called upon
the Court to discard the principle of separation and to replace it
with the principle of cooperation. Disregarding the original in-
tent of the Founders of the First Amendment and of the Four-
teenth Amendment, Rehnquist wrote that the Establishment
Clause meant only that there may not be a national church es-
tablished by the government, or unequal treatment among
churches or religions. The government may, he said, provide
nondiscriminatory aid to religion.35

Since Rehnquist made this perverse misinterpretation of the
Establishment Clause, appointments to the Court have been
made that have emboldened the Rehnquist position. In 1986
President Reagan appointed Antonin Scalia, and in 1988 An-
thony M. Kennedy; and in 1991, President George Bush ap-
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pointed Clarence Thomas. As we have seen, the Rehnquist Court
has whittled away, without obliterating it altogether, the prin-
ciple of separation. The Court has had even more success at
weakening, almost emasculating, the Free Exercise Clause. The
gravest thrust at Free Exercise was accomplished by a five-Jus-
tice majority in Oregon v. Smith, which we may call the Peyote
Case.36 The opinion of Justice Scalia (joined by Chief Justice
Rehnquist and Justices White, Stevens, and Kennedy) interpreted
the principle of Sherbert v. Verner (1963) and the Free Exercise
Clause so narrowly as to render them practically useless. The
Peyote Case is of such imposing importance that it merits further
elaboration and concentration by us as we face the new
millenium.

Peyote plays a central role in the religion of the Native Ameri-
can Church, the membership of which is estimated from 30,000
to 250,000, depending on how membership is defined. Beliefs
and practices of the Church combine Christian features with
the belief that peyote embodies the Holy Spirit and that persons
who partake of peyote come into direct contact with God.
Peyotism has a long history; it is mentioned in Mexican histori-
cal records as early as the middle of the sixteenth century. By
the latter part of the nineteenth century it was well established
in the United States.

Adherents of Peyotism convene from Saturday sundown to
Sunday sunrise. The meeting is a solemn occasion; whole fami-
lies attend, but children and young women participate only by
their presence. Persons who attend wear their best clothes. The
members pray, sing, and make ritual use of certain objects. The
central event, however, is the use of peyote in quantities suffi-
cient to create a hallucinatory state. At a fixed point in the ser-
vice a ceremonial bag of peyote buttons is passed around. Chew-
ing the buttons is unpleasant, for they are extremely bitter and
often cause nausea and vomiting. Peyote is not a popular drug;
it plays no role in the vast traffic in illegal narcotics that plagues
this country and other parts of the world. Because of these facts,
twenty-three states, many of them with substantial Indian popu-
lations, have statutory or judicially crafted exemptions in their
drug laws for religious use of peyote, and the federal govern-
ment has exempted the religious use of peyote from the regis-
tration requirements for controlled substances. The State of
Oregon, however, has made the possession of peyote a felony
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punishable by imprisonment for up to ten years, with no legisla-
tive exemption for its possession and use in religious ceremo-
nies. But, as we have noted, the Oregon Supreme Court held
that application of the statute to a case involving use of peyote
in a religious ritual is a violation of the Free Exercise Clause of
the Constitution. It should be noted, however, that the two Indi-
ans involved in the case were not prosecuted by the Oregon
authorities; they were, however, denied unemployment compen-
sation for which they had applied after having been dismissed
from their employment by a private employer for having in-
jected peyote at a meeting of the Native American Church, of
which they were members. The denial of unemployment com-
pensation by the state agency was based, as we have noted, on
the finding by that agency that the discharge was for work-re-
lated "misconduct." The asserted "misconduct" was the use of
peyote in violation of the state's criminal law. Thus, albeit indi-
rectly, the constitutionality of the Oregon statute making posses-
sion or use of peyote a felony was the issue that needed to be
passed on by the Supreme Court.

The majority opinion by Justice Scalia reviewed many prior
decisions but gave them a limited, restrictive import, and held
broadly that the Free Exercise Clause does not compel a state to
require exemptions from a generally applicable criminal law. To
require such an exemption on account of religious beliefs would
be, said Scalia, to grant "a private right to ignore generally appli-
cable laws" which would be, he said, "a constitutional anomaly."

Justice Scalia recognized that since 1963 the Court has in some
cases used what he called the Sherbert test, under which "govern-
mental actions that substantially burden a religious practice must
be justified by a compelling governmental interest." Under this
rule, a claim for religious exemption must be evaluated under
a balancing test, on one side of which is the claim of the
religious belief, on the other side is the compelling govern-
mental interest. Reading judicial precedents restrictively,
Scalia concluded that this test has not been used by the Court
except in three unemployment compensation cases; but he
differentiated those cases from the one before the Court by the
fact that in the instant case a generally applicable criminal stat-
ute was involved.

The majority opinion stated that a number of recent Supreme
Court decisions had established at least, thus far, three types of
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situations in which the Court would not even consider apply-
ing the balancing or compelling interest test, namely, 1)
where military judgment is involved, citing the case in which
the Court upheld a military regulation forbidding the wear-
ing of yarmulkas;37 2) the judgment of prison officials who
refused to excuse inmates from work requirements to attend
religious worship services;38 and 3) the judgment of the
United States Forest Service to construct a road through
portions of a national forest traditionally used for religious
purposes by three Indian tribes in California and to allow
timber harvesting in that area.39 It should be noted that in
the yarmulke case, decided in 1986, Justices Brennan,
Marshall, Blackmun, and O'Connor dissented; that in the
prison case that involved two Muslim inmates, Justices
Brennan, Marshall, Blackmun, and Stevens dissented; and
that in the case involving the construction of a road through
a mountain sacred to Indians, Justices Brennan, Marshall,
and Blackmun dissented. All three cases were decided in the
years 1986-1988. There's no telling how many more areas will
be excluded by the Court from strict scrutiny and sacrifice a
firmly enshrined constitutional liberty to mere administrative
expediency.

The majority opinion discovered another rationale to limit
or emasculate the Free Exercise Clause. Justice Scalia said:

The only decisions in which we have held that the First Amendment
bars application of a neutral, generally applicable law to religiously
motivated action have involved not the Free Exercise Clause alone,
but the Free Exercise Clause in conjunction with other constitu-
tional protections, such as freedom of speech and of the press...or
the right of parents... to direct the education of their children—

The instant case, however, involving the use of peyote by Indi-
ans in a religious worship service, said Justice Scalia, "does not
present such a hybrid situation, but [presents] a free exercise
claim unconnected with any communicative activity [free speech
or free press or freedom of association] or parental right [to
direct the education of their children, as in the case of the
Amish]."40 Thus, the majority opinion makes a devastating dis-
tinction among the liberties enumerated in the First Amend-
ment, so that while free speech or freedom of the press or as-
sembly may be protected when asserted in isolation from any
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other liberty, the free exercise of religion will not be protected
unless it is tied, in a factual situation, with another constitution-
ally guarantied liberty.

This is a shocking revision of the First Amendment. The fram-
ers of the First Amendment gave the Establishment Clause and
the Free Exercise Clause equal status with freedom of speech
or of the press. Just as strict scrutiny requires that a regulation
of speech or press must be supported by a compelling state in-
terest and that it be narrowly tailored to advance that interest,
so, too, must it be in the case of a claim of free exercise of
religion. Any other consideration of the Free Exercise Clause is
not an implementation of the principle of governmental neu-
trality, but a manifestation of hostility to religion.

It is odd, to say the least, that in the Peyote Case the majority
made no reference to the original intent of the Framers of the
First Amendment. This is understandable, however, for the jus-
tices must have known that the historical record would not sup-
port their outright subversion of the Religion Clauses of the
First Amendment.

A recent scholarly, detailed study of the historical record shows that
constitutionally compelled exemptions were within the contempla-
tion of the framers and ratifiers [of the First Amendment] as a pos-
sible interpretation of the free exercise clause, and...that exemp-
tions were consonant with the popular American understanding of
the interrelation between the claims of a limited government and a
sovereign God. While the historical evidence may not be unequivo-
cal (it seldom is), it does, on balance, support Sherbert's interpreta-
tion of the free exercised clause.41

The extent of the emasculation of the Free Exercise Clause
that has resulted from the Court's decision and the majority
opinion in the Peyote Case may be gauged from the one conces-
sion made by Justice Scalia. A state, he said, would be violating
the guaranty of free exercise of religion if it enacted a law di-
rected specifically against a religious practice. As an example, he
cited enactment of a law prohibiting bowing down before a
golden calf! Justice Scalia had to resort not to an actual statute
but to his imagination, for no American legislature (the Hialeah
case is the rare exception) has ever acted in such a flagrantly
wild way; and to think that this is about all that the Framers of
the Free Exercise Clause had in mind is to discredit their intel-
ligence and statesmanship.
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The opinion in the Peyote Case that undermines the Sherbert
test elevates Justice Rehnquist's contention first expressed by
him in a dissenting opinion in 1981,42 that when a legislature
has enacted a general law that advances a secular interest, the
Free Exercise Clause does not require the state to exempt a
person on account of his or her religious belief. The opinion
he offered as a dissenting associate justice won enough converts,
when he became chief justice, to become the law of the land—a
shocking loss of a great liberty.

Justice Scalia's opinion for the Court in the Peyote Case, re-
moving the ground from under Sherbert, may rightly be cited as
a classic case of conservative judicial activism, alongside the
notorious Lochner Case of 1905.
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