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Preface

Since the introduction of the International
Sources of Environmental Liability at the Antwerp
Conference in December 2002, the landscape of
liability for environmental damage has seen a
number of significant changes.

The most important legislation to pass since
then is the adoption of the Directive 2004/35/CE of
the European Parliament and of the Council of 21
April 2004 on environmental liability with regard
to the prevention and remedying of environmental
damage, commonly known as the Environmental
Liability Directive or the ELD. The framework
of the Environmental Liability Directive, which
is based on the ‘polluter pays principle’, will be
implemented in at least 27 Member States of the
European Union. However, the Directive does not
apply to (the imminent threat of) environmental
damage arising from incidents for which liability
or compensation falls within the scope of certain
International Conventions. The exclusion of the
risks covered by the nuclear liability conventions
is absolute. Oil pollution damage and the dam-
age as the result of transport of dangerous goods
on the other hand, is only excluded in so far the
Convention is ‘in force’ in the Member State
concerned.

New legislation worth mentioning are the agree-
ment on 23 May 2003 of the Protocol on civil
liability and compensation for damage caused by
the transboundary effects of industrial accidents on
transboundary waters, the so called Kyiv Liability
Protocol, and the conclusions of the negotiations in
June 2005 of Annex VI to the Protocol on environ-
mental protection to the Antartic Treaty concerning
liability arising from environmental emergencies.

Apart from an update with the inclusion of
recently adopted instruments, the revised edi-
tion differs in several respects from the first
two-part publication presented in Antwerp. The
first mentioned documents are ordered according
to the Annexes IV and V to the Environmental
Liability Directive (ELD, Oil Pollution, Nuclear
Risks and Limitation of Liability). The ensuing
conventions are structured from general to thematic
(Lugano, Transboundary movements of hazard-
ous wastes, International Watercourses, Antartica,
International Law Commission, Space, and Armed
Conflict). Also different from the first edition is
the accompanying information with every docu-
ment that ‘sets the scene’ for the treaty in question.
This includes mention of the exact reference and
abbreviation, the status of the convention, the most
authoritative literature on the subject and, for some
conventions, case law falling within the scope of
the convention. In the case of the ELD this last cate-
gory encompasses references to the most illustra-
tive cases of the European Court of Justice. At the
end of this compilation an overview of references
has been added.

Finally, given the broader scope, we decided
to change the title to International Documents on
Environmental Liability.

The revised edition is intended as a practical
handbook for international policy makers, envi-
ronmental lawyers, scholars, students and anyone
interested in international and European environ-
mental liability law. We have tried to provide the
reader with a comprehensive and accurate com-
pilation. Overly technical annexes or appendices
were omitted.
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This Sourcebook was completed on 1 November
2007 and takes into account the available informa-
tion at that time.
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1
Environmental Liability Directive (ELD)
Environmental Damage Directive (EDD)

1.1 General Information

Directive 2004/35/CE of the European Parliament and of the Council of 21 April 2004 on Environmental
Liability with Regard to the Prevention and Remedying of Environmental Damage

Most common abbreviation(s) Environmental Liability Directive (ELD)
Environmental Damage Directive (EDD)

Organisation European Community (EC)

Reference Official Journal Legislation 143/56, 30 April 2004

Status

Adoption 21 April 2004

Entry into force 30 April 2007

Article XIX(1): ‘Member States shall bring into force the laws,
regulations and administrative provisions necessary to comply
with this Directive by 30 April 2007.

State Parties Austria, Belgium, Bulgaria, Czech Republic, Cyprus, Denmark,
Estonia, Finland, France, Germany, Greece, Hungary, Ireland,
Italy, Latvia, Lithuania, Luxemburg, Malta, the Netherlands,
Poland, Portugal, Romania, Slovakia, Slovenia, Spain, Sweden,
United Kingdom

Case Law Polluter Pays Principle
Case C-293/97, Standley [29 April 1999], ECR 1-2603
Natural Habitats and Protected Species
Case C-355/90, Commission v. Spain (Marismas de Santofia)
[2 August 1993], ECR 1-4221
Case C-44/95, Regina/ Secretary of State for the Environment
(Lappel Bank) [11 July 1996], ECR-I, 3805
Case C-371/98, First Corporate Shipping Ltd (Severn)

[7 November 2000], ECR 1-9235

Case C-374/98, Commission/France (Basses Corbieres)

[7 December 2000], ECR I-1512

Case C-127/02, Kokkelvisserij [7 September 2004], ECR I-0000
Case C-117/03, Societa Italiana Dragaggi [13 January 2005],
ECR 1-000
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1.2 Directive 2004/35/CE

of the European Parliament

and of the Council of 21 April 2004
on Environmental Liability

with Regard to the Prevention

and Remedying of Environmental
Damage

THE EUROPEAN PARLIAMENT AND THE
COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European
Community, and in particular Article 175(1) thereof,

Having regard to the proposal from the Commission, '

Having regard to the Opinion of the European
Economic and Social Committee,?

'0J C 151 E, 25.6.2002, p. 132.
20J C 241, 7.10.2002, p. 162.

After consulting the Committee of the Regions,
Acting in accordance with the procedure laid down
in Article 251 of the Treaty,? in the light of the joint
text approved by the Conciliation Committee on 10
March 2004,

Whereas:

(1) There are currently many contaminated sites in
the Community, posing significant health risks,
and the loss of biodiversity has dramatically accel-
erated over the last decades. Failure to act could
result in increased site contamination and greater
loss of biodiversity in the future. Preventing and
remedying, insofar as is possible, environmental

3Opinion of the European Parliament of 14 May 2003
(not yet published in the Official Journal), Council
Common Position of 18 September 2003 (OJ C 277 E,
18.11.2003, p. 10) and Position of the European
Parliament of 17 December 2003 (not yet published
in the Official Journal). Legislative resolution of the
European Parliament of 31 March 2004 and Council
Decision of 30 March 2004.



damage contributes to implementing the objectives
and principles of the Community’s environment
policy as set out in the Treaty. Local conditions
should be taken into account when deciding how
to remedy damage.

(2) The prevention and remedying of environmental
damage should be implemented through the fur-
therance of the ‘polluter pays’ principle, as indi-
cated in the Treaty and in line with the principle
of sustainable development. The fundamental
principle of this Directive should therefore be
that an operator whose activity has caused the
environmental damage or the imminent threat
of such damage is to be held financially liable,
in order to induce operators to adopt measures
and develop practices to minimise the risks of
environmental damage so that their exposure to
financial liabilities is reduced.

(3) Since the objective of this Directive, namely to
establish a common framework for the preven-
tion and remedying of environmental damage
at a reasonable cost to society, cannot be
sufficiently achieved by the Member States and
can therefore be better achieved at Community
level by reason of the scale of this Directive and
its implications in respect of other Community
legislation, namely Council Directive 79/409/
EEC of 2 April 1979 on the conservation of
wild birds,* Council Directive 92/43/EEC of 21
May 1992 on the conservation of natural habi-
tats and of wild fauna and flora,> and Directive
2000/60/EC of the European Parliament and of
the Council of 23 October 2000 establishing a
framework for Community action in the field
of water policy,® the Community may adopt
measures in accordance with the principle of
subsidiarity as set out in Article 5 of the Treaty.
In accordance with the principle of proportion-
ality, as set out in that Article, this Directive
does not go beyond what is necessary in order
to achieve that objective.

40J L 103, 25.4.1979, p. 1. Directive as last amended
by Regulation (EC) No 807/2003 (OJ L 122, 16.5.2003,
p. 36).

S0J L 206, 22.7.1992, p. 7. Directive as last amended by
Regulation (EC) No 1882/2003 of the European Parliament
and of the Council (OJ L 284, 31.10.2003, p. 1).

60J L 327, 22.12.2000, p. 1. Directive as amended by
Decision No 2455/2001/EC (OJ L 331, 15.12.2001, p. 1).

1. Environmental Liability Directive (ELD)

(4) Environmental damage also includes damage

caused by airborne elements as far as they
cause damage to water, land or protected spe-
cies or natural habitats.

(5) Concepts instrumental for the correct inter-

pretation and application of the scheme pro-
vided for by this Directive should be defined
especially as regards the definition of environ-
mental damage. When the concept in question
derives from other relevant Community legis-
lation, the same definition should be used so
that common criteria can be used and uniform
application promoted.

(6) Protected species and natural habitats might also

be defined by reference to species and habitats
protected in pursuance of national legislation
on nature conservation. Account should nev-
ertheless be taken of specific situations where
Community, or equivalent national, legislation
allows for certain derogations from the level of
protection afforded to the environment.

(7) For the purposes of assessing damage to land

as defined in this Directive the use of risk
assessment procedures to determine to what
extent human health is likely to be adversely
affected is desirable.

(8) This Directive should apply, as far as environ-

mental damage is concerned, to occupational
activities which present a risk for human
health or the environment. Those activities
should be identified, in principle, by refer-
ence to the relevant Community legislation
which provides for regulatory requirements in
relation to certain activities or practices con-
sidered as posing a potential or actual risk for
human health or the environment.

(9) This Directive should also apply, as regards

damage to protected species and natural habi-
tats, to any occupational activities other than
those already directly or indirectly identified
by reference to Community legislation as pos-
ing an actual or potential risk for human health
or the environment. In such cases the opera-
tor should only be liable under this Directive
whenever he is at fault or negligent.

(10) Express account should be taken of the Euratom

Treaty and relevant international conventions
and of Community legislation regulating more
comprehensively and more stringently the oper-
ation of any of the activities falling under the



1.2 Directive 2004/35/CE of the European Parliament

scope of this Directive. This Directive, which
does not provide for additional rules of conflict
of laws when it specifies the powers of the
competent authorities, is without prejudice to
the rules on international jurisdiction of courts
as provided, inter alia, in Council Regulation
(EC) No 44/2001 of 22 December 2000 on
jurisdiction and the recognition and enforcement
of judgments in civil and commercial matters.’
This Directive should not apply to activities
the main purpose of which is to serve national
defence or international security.

(11) This Directive aims at preventing and remedy-
ing environmental damage, and does not affect
rights of compensation for traditional dam-
age granted under any relevant international
agreement regulating civil liability.

(12) Many Member States are party to international
agreements dealing with civil liability in rela-
tion to specific fields. These Member States
should be able to remain so after the entry into
force of this Directive, whereas other Member
States should not lose their freedom to become
parties to these agreements.

(13) Not all forms of environmental damage can be
remedied by means of the liability mechanism.
For the latter to be effective, there need to be
one or more identifiable polluters, the dam-
age should be concrete and quantifiable, and a
causal link should be established between the
damage and the identified polluter(s). Liability
is therefore not a suitable instrument for deal-
ing with pollution of a widespread, diffuse
character, where it is impossible to link the
negative environmental effects with acts or
failure to act of certain individual actors.

(14) This Directive does not apply to cases of per-
sonal injury, to damage to private property or
to any economic loss and does not affect any
right regarding these types of damages.

(15) Since the prevention and remedying of environ-
mental damage is a task directly contributing
to the pursuit of the Community’s environment
policy, public authorities should ensure the
proper implementation and enforcement of the
scheme provided for by this Directive.

70J L 12, 16.1.2001, p. 1. Regulation as amended by
Commission Regulation (EC) No 1496/2002 (OJ L 225,
22.8.2002, p. 13).

(16) Restoration of the environment should take

place in an effective manner ensuring that the
relevant restoration objectives are achieved. A
common framework should be defined to that
end, the proper application of which should be
supervised by the competent authority.

(17) Appropriate provision should be made for

those situations where several instances of
environmental damage have occurred in such
a manner that the competent authority cannot
ensure that all the necessary remedial meas-
ures are taken at the same time. In such a case,
the competent authority should be entitled to
decide which instance of environmental dam-
age is to be remedied first.

(18) According to the ‘polluter-pays’ principle, an

operator causing environmental damage or cre-
ating an imminent threat of such damage should,
in principle, bear the cost of the necessary pre-
ventive or remedial measures. In cases where a
competent authority acts, itself or through a third
party, in the place of an operator, that author-
ity should ensure that the cost incurred by it is
recovered from the operator. It is also appropri-
ate that the operators should ultimately bear the
cost of assessing environmental damage and, as
the case may be, assessing an imminent threat of
such damage occurring.

(19) Member States may provide for flat-rate cal-

culation of administrative, legal, enforcement
and other general costs to be recovered.

(20) An operator should not be required to bear the

costs of preventive or remedial actions taken
pursuant to this Directive in situations where
the damage in question or imminent threat
thereof is the result of certain events beyond the
operator’s control. Member States may allow
that operators who are not at fault or negligent
shall not bear the cost of remedial measures,
in situations where the damage in question
is the result of emissions or events explicitly
authorised or where the potential for damage
could not have been known when the event or
emission took place.

(21) Operators should bear the costs relating to pre-

ventive measures when those measures should
have been taken as a matter of course in order
to comply with the legislative, regulatory and
administrative provisions regulating their activi-
ties or the terms of any permit or authorisation.



(22) Member States may establish national rules
covering cost allocation in cases of multiple
party causation. Member States may take into
account, in particular, the specific situation of
users of products who might not be held respon-
sible for environmental damage in the same
conditions as those producing such products. In
this case, apportionment of liability should be
determined in accordance with national law.

(23) Competent authorities should be entitled to
recover the cost of preventive or remedial
measures from an operator within a reason-
able period of time from the date on which
those measures were completed.

(24) Tt is necessary to ensure that effective means of
implementation and enforcement are available,
while ensuring that the legitimate interests
of the relevant operators and other interested
parties are adequately safeguarded. Competent
authorities should be in charge of specific tasks
entailing appropriate administrative discretion,
namely the duty to assess the significance of
the damage and to determine which remedial
measures should be taken.

(25) Persons adversely affected or likely to be adversely
affected by environmental damage should be
entitled to ask the competent authority to take
action. Environmental protection is, however, a
diffuse interest on behalf of which individuals
will not always act or will not be in a position to
act. Non-governmental organisations promoting
environmental protection should therefore also
be given the opportunity to properly contribute to
the effective implementation of this Directive.

(26) The relevant natural or legal persons con-
cerned should have access to procedures for
the review of the competent authority’s deci-
sions, acts or failure to act.

(27) Member States should take measures to
encourage the use by operators of any appro-
priate insurance or other forms of financial
security and the development of financial
security instruments and markets in order to
provide effective cover for financial obliga-
tions under this Directive.

(28) Where environmental damage affects or is likely
to affect several Member States, those Member
States should cooperate with a view to ensur-
ing proper and effective preventive or remedial
action in respect of any environmental damage.
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Member States may seek to recover the costs for
preventive or remedial actions.

(29) This Directive should not prevent Member States
from maintaining or enacting more stringent
provisions in relation to the prevention and rem-
edying of environmental damage; nor should it
prevent the adoption by Member States of appro-
priate measures in relation to situations where
double recovery of costs could occur as a result
of concurrent action by a competent authority
under this Directive and by a person whose prop-
erty is affected by the environmental damage.

(30) Damage caused before the expiry of the dead-
line for implementation of this Directive should
not be covered by its provisions.

(31) Member States should reportto the Commission
on the experience gained in the application
of this Directive so as to enable the Commission
to consider, taking into account the impact
on sustainable development and future risks to
the environment, whether any review of this
Directive is appropriate.

HAVE ADOPTED THIS DIRECTIVE:
Article I
Subject matter

The purpose of this Directive is to establish a
framework of environmental liability based on the
‘polluter-pays’ principle, to prevent and remedy
environmental damage.

Article 11
Definitions

For the purpose of this Directive the following
definitions shall apply:

1. ‘environmental damage’ means:

(a) damage to protected species and natural
habitats, which is any damage that has sig-
nificant adverse effects on reaching or main-
taining the favourable conservation status of
such habitats or species. The significance of
such effects is to be assessed with reference
to the baseline condition, taking account of
the criteria set out in Annex I;

Damage to protected species and natural habi-
tats does not include previously identified
adverse effects which result from an act by an
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operator which was expressly authorised by
the relevant authorities in accordance with pro-
visions implementing Article 6(3) and (4) or
Article 16 of Directive 92/43/EEC or Article 9
of Directive 79/409/EEC or, in the case of hab-
itats and species not covered by Community
law, in accordance with equivalent provisions
of national law on nature conservation.

(b) water damage, which is any damage that
significantly adversely affects the ecological,
chemical and/or quantitative status and/or
ecological potential, as defined in Directive
2000/60/EC, of the waters concerned, with
the exception of adverse effects where Article
4(7) of that Directive applies;

(c) land damage, which is any land contamination
that creates a significant risk of human health
being adversely affected as a result of the
direct or indirect introduction, in, on or under
land, of substances, preparations, organisms
Or MiCro-organisms;

2. ‘damage’ means a measurable adverse change
in a natural resource or measurable impairment
of a natural resource service which may occur
directly or indirectly;

3. ‘protected species and natural habitats’ means:

(a) the species mentioned in Article 4(2) of
Directive 79/409/EEC or listed in Annex
I thereto or listed in Annexes II and IV to
Directive 92/43/EEC;

(b) the habitats of species mentioned in Article 4(2)
of Directive 79/409/EEC or listed in Annex |
thereto or listed in Annex II to Directive 92/43/
EEC, and the natural habitats listed in Annex I
to Directive 92/43/EEC and the breeding sites
or resting places of the species listed in Annex
IV to Directive 92/43/EEC; and

(c) where a Member State so determines, any
habitat or species, not listed in those Annexes
which the Member State designates for
equivalent purposes as those laid down in
these two Directives;

4. ‘conservation status’ means:

(a) in respect of a natural habitat, the sum of the
influences acting on a natural habitat and its
typical species that may affect its long-term
natural distribution, structure and functions

as well as the long-term survival of its typi-
cal species within, as the case may be, the
European territory of the Member States to
which the Treaty applies or the territory of
a Member State or the natural range of that
habitat;

The conservation status of a natural habitat
will be taken as ‘favourable’ when:

— its natural range and areas it covers within
that range are stable or increasing,

— the specific structure and functions which
are necessary for its long-term mainte-
nance exist and are likely to continue to
exist for the foreseeable future, and

— the conservation status of its typical spe-
cies is favourable, as defined in (b);

(b) in respect of a species, the sum of the influ-
ences acting on the species concerned that
may affect the long-term distribution and
abundance of its populations within, as the
case may be, the European territory of the
Member States to which the Treaty applies or
the territory of a Member State or the natural
range of that species;

The conservation status of a species will be
taken as ‘favourable’ when:

— population dynamics data on the species
concerned indicate that it is maintaining
itself on a long-term basis as a viable com-
ponent of its natural habitats,

— the natural range of the species is neither
being reduced nor is likely to be reduced
for the foreseeable future, and

— there is, and will probably continue to be,
a sufficiently large habitat to maintain its
populations on a long-term basis;

5. ‘waters’ mean all waters covered by Directive

2000/60/EC;

6. ‘operator’ means any natural or legal, private or

public person who operates or controls the occu-
pational activity or, where this is provided for in
national legislation, to whom decisive economic
power over the technical functioning of such an
activity has been delegated, including the holder of
a permit or authorisation for such an activity or the
person registering or notifying such an activity;
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10.

11.

12.

13.

14.

15.

16.

. ‘occupational activity’ means any activity

carried out in the course of an economic activity,
a business or an undertaking, irrespectively of its
private or public, profit or non-profit character;

. ‘emission’ means the release in the environment,

as a result of human activities, of substances,
preparations, organisms or micro-organisms;

. ‘imminent threat of damage’ means a suf-

ficient likelihood that environmental damage
will occur in the near future;

‘preventive measures’ means any measures
taken in response to an event, act or omission
that has created an imminent threat of environ-
mental damage, with a view to preventing or
minimising that damage;

‘remedial measures’ means any action, or
combination of actions, including mitigating
or interim measures to restore, rehabilitate
or replace damaged natural resources and/or
impaired services, or to provide an equivalent
alternative to those resources or services as
foreseen in Annex II;

‘natural resource’ means protected species and
natural habitats, water and land;

‘services’ and ‘natural resources services’
mean the functions performed by a natural
resource for the benefit of another natural
resource or the public;

‘baseline condition’ means the condition at the
time of the damage of the natural resources and
services that would have existed had the envi-
ronmental damage not occurred, estimated on
the basis of the best information available;

‘recovery’, including ‘natural recovery’, means,
in the case of water, protected species and
natural habitats the return of damaged natural
resources and/or impaired services to baseline
condition and in the case of land damage, the
elimination of any significant risk of adversely
affecting human health;

‘costs’ means costs which are justified by the need
to ensure the proper and effective implementation
of this Directive including the costs of assessing
environmental damage, an imminent threat of
such damage, alternatives for action as well as the
administrative, legal, and enforcement costs, the
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costs of data collection and other general costs,
monitoring and supervision costs.

Article ITI
Scope
1. This Directive shall apply to:

(a) environmental damage caused by any of the
occupational activities listed in Annex III, and
to any imminent threat of such damage occur-
ring by reason of any of those activities;

(b) damage to protected species and natural habi-
tats caused by any occupational activities
other than those listed in Annex III, and to
any imminent threat of such damage occurring
by reason of any of those activities, whenever
the operator has been at fault or negligent.

. This Directive shall apply without prejudice to

more stringent Community legislation regulat-
ing the operation of any of the activities falling
within the scope of this Directive and without
prejudice to Community legislation containing
rules on conflicts of jurisdiction.

. Without prejudice to relevant national legislation,

this Directive shall not give private parties a right of
compensation as a consequence of environmental
damage or of an imminent threat of such damage.

Article IV
Exceptions

1. This Directive shall not cover environmental damage

or an imminent threat of such damage caused by:

(a) an act of armed conflict, hostilities, civil
war or insurrection;

(b) a natural phenomenon of exceptional, inevi-
table and irresistible character.

. This Directive shall not apply to environmental

damage or to any imminent threat of such damage
arising from an incident in respect of which liabil-
ity or compensation falls within the scope of any
of the International Conventions listed in Annex
IV, including any future amendments thereof,
which is in force in the Member State concerned.

. This Directive shall be without prejudice to

the right of the operator to limit his liability in
accordance with national legislation implement-
ing the Convention on Limitation of Liability
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for Maritime Claims (LLMC), 1976, including
any future amendment to the Convention, or the
Strasbourg Convention on Limitation of Liability
in Inland Navigation (CLNI), 1988, including
any future amendment to the Convention.

4. This Directive shall not apply to such nuclear risks
or environmental damage or imminent threat of
such damage as may be caused by the activities
covered by the Treaty establishing the European
Atomic Energy Community or caused by an
incident or activity in respect of which liability
or compensation falls within the scope of any of
the international instruments listed in Annex V,
including any future amendments thereof.

5. This Directive shall only apply to environmental
damage or to an imminent threat of such dam-
age caused by pollution of a diffuse character,
where it is possible to establish a causal link
between the damage and the activities of indi-
vidual operators.

6. This Directive shall not apply to activities the
main purpose of which is to serve national
defence or international security nor to activi-
ties the sole purpose of which is to protect from
natural disasters.

Article V
Preventive action

1. Where environmental damage has not yet
occurred but there is an imminent threat of such
damage occurring, the operator shall, without
delay, take the necessary preventive measures.

2. Member States shall provide that, where appro-
priate, and in any case whenever an imminent
threat of environmental damage is not dispelled
despite the preventive measures taken by the
operator, operators are to inform the competent
authority of all relevant aspects of the situation,
as soon as possible.

3. The competent authority may, at any time:

(a) require the operator to provide information
on any imminent threat of environmental
damage or in suspected cases of such an
imminent threat;

(b) require the operator to take the necessary
preventive measures;
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(c) give instructions to the operator to be fol-
lowed on the necessary preventive measures
to be taken; or

(d) itself take the necessary preventive measures.

. The competent authority shall require that the

preventive measures are taken by the opera-
tor. If the operator fails to comply with the
obligations laid down in paragraph 1 or 3(b)
or (c), cannot be identified or is not required
to bear the costs under this Directive, the
competent authority may take these measures
itself.

Article VI
Remedial action

1. Where environmental damage has occurred the

operator shall, without delay, inform the com-
petent authority of all relevant aspects of the
situation and take:

(a) all practicable steps to immediately control,
contain, remove or otherwise manage the
relevant contaminants and/or any other dam-
age factors in order to limit or to prevent
further environmental damage and adverse
effects on human health or further impair-
ment of services and

(b) the necessary remedial measures, in accord-
ance with Article VIL

2. The competent authority may, at any time:

(a) require the operator to provide supplemen-
tary information on any damage that has
occurred;

(b) take, require the operator to take or give
instructions to the operator concerning, all
practicable steps to immediately control,
contain, remove or otherwise manage the
relevant contaminants and/or any other
damage factors in order to limit or to prevent
further environmental damage and adverse
effect on human health, or further impairment
of services;

(c) require the operator to take the necessary
remedial measures;

(d) give instructions to the operator to be fol-
lowed on the necessary remedial measures
to be taken; or

(e) itself take the necessary remedial measures.
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The competent authority shall require that the
remedial measures are taken by the operator. If the
operator fails to comply with the obligations laid
down in paragraph 1 or 2(b), (c) or (d), cannot be
identified or is not required to bear the costs under
this Directive, the competent authority may take
these measures itself, as a means of last resort.

Article VII

Determination of remedial measures

1

. Operators shall identify, in accordance with

Annex II, potential remedial measures and sub-
mit them to the competent authority for its
approval, unless the competent authority has
taken action under Article VI(2)(e) and (3).

. The competent authority shall decide which

remedial measures shall be implemented in
accordance with Annex II, and with the coopera-
tion of the relevant operator, as required.

. Where several instances of environmental damage

have occurred in such a manner that the competent
authority cannot ensure that the necessary remedial
measures are taken at the same time, the competent
authority shall be entitled to decide which instance
of environmental damage must be remedied first.

In making that decision, the competent authority shall
have regard, inter alia, to the nature, extent and gravity
of the various instances of environmental damage
concemned, and to the possibility of natural recovery.
Risks to human health shall also be taken into account.

. The competent authority shall invite the persons

referred to in Article XII(1) and in any case the
persons on whose land remedial measures would
be carried out to submit their observations and
shall take them into account.

Article VIII

Prevention and remediation costs

1.

The operator shall bear the costs for the preven-
tive and remedial actions taken pursuant to this
Directive.

2. Subject to paragraphs 3 and 4, the competent

authority shall recover, inter alia, via security
over property or other appropriate guarantees
from the operator who has caused the damage or
the imminent threat of damage, the costs it has

4.
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incurred in relation to the preventive or remedial
actions taken under this Directive.

However, the competent authority may decide not to
recover the full costs where the expenditure required
to do so would be greater than the recoverable sum
or where the operator cannot be identified.

. An operator shall not be required to bear the cost of

preventive or remedial actions taken pursuant to this
Directive when he can prove that the environmental
damage or imminent threat of such damage:

(a) was caused by a third party and occured
despite the fact that appropriate safety meas-
ures were in place; or

(b) resulted from compliance with a compulsory
order or instruction emanating from a public
authority other than an order or instruction
consequent upon an emission or incident
caused by the operator’s own activities.

In such cases Member States shall take the
appropriate measures to enable the operator to
recover the costs incurred.

The Member States may allow the operator not
to bear the cost of remedial actions taken pur-
suant to this Directive where he demonstrates
that he was not at fault or negligent and that the
environmental damage was caused by:

(a) an emission or event expressly authorised
by, and fully in accordance with the condi-
tions of, an authorisation conferred by or
given under applicable national laws and
regulations which implement those legisla-
tive measures adopted by the Community
specified in Annex III, as applied at the date
of the emission or event;

(b) an emission or activity or any manner of using
a product in the course of an activity which
the operator demonstrates was not considered
likely to cause environmental damage accord-
ing to the state of scientific and technical
knowledge at the time when the emission was
released or the activity took place.

. Measures taken by the competent authority in

pursuance of Article V(3) and (4) and Article
VI(2) and (3) shall be without prejudice to
the liability of the relevant operator under this
Directive and without prejudice to Articles 87
and 88 of the Treaty.
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Article IX

Cost allocation in cases of multiple party
causation

This Directive is without prejudice to any provi-
sions of national regulations concerning cost alloca-
tion in cases of multiple party causation especially
concerning the apportionment of liability between
the producer and the user of a product.

Article X
Limitation period for recovery of costs

The competent authority shall be entitled to initi-
ate cost recovery proceedings against the operator,
or if appropriate, a third party who has caused the
damage or the imminent threat of damage in rela-
tion to any measures taken in pursuance of this
Directive within five years from the date on which
those measures have been completed or the liable
operator, or third party, has been identified, which-
ever is the later.

Article XI
Competent authority

1. Member States shall designate the competent
authority(ies) responsible for fulfilling the duties
provided for in this Directive.

2. The duty to establish which operator has caused
the damage or the imminent threat of damage,
to assess the significance of the damage and
to determine which remedial measures should
be taken with reference to Annex II shall rest
with the competent authority. To that effect, the
competent authority shall be entitled to require
the relevant operator to carry out his own assess-
ment and to supply any information and data
necessary.

3. Member States shall ensure that the competent
authority may empower or require third parties
to carry out the necessary preventive or remedial
measures.

4. Any decision taken pursuant to this Directive which
imposes preventive or remedial measures shall state
the exact grounds on which it is based. Such deci-
sion shall be notified forthwith to the operator con-
cerned, who shall at the same time be informed of
the legal remedies available to him under the laws
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in force in the Member State concerned and of the
time-limits to which such remedies are subject.

Article XII
Request for action
1. Natural or legal persons:

(a) affected or likely to be affected by environ-
mental damage or

(b) having a sufficient interest in environmental
decision making relating to the damage or,
alternatively,

(c) alleging the impairment of a right, where
administrative procedural law of a Member
State requires this as a precondition,shall be
entitled to submit to the competent author-
ity any observations relating to instances
of environmental damage or an imminent
threat of such damage of which they are
aware and shall be entitled to request the
competent authority to take action under
this Directive.

What constitutes a ‘sufficient interest’ and
‘impairment of a right’ shall be determined by
the Member States.

To this end, the interest of any non-governmental
organisation promoting environmental protection
and meeting any requirements under national law
shall be deemed sufficient for the purpose of sub-
paragraph (b). Such organisations shall also be
deemed to have rights capable of being impaired
for the purpose of subparagraph (c).

2. The request for action shall be accompanied by
the relevant information and data supporting the
observations submitted in relation to the envi-
ronmental damage in question.

3. Where the request for action and the accompa-
nying observations show in a plausible manner
that environmental damage exists, the competent
authority shall consider any such observations
and requests for action. In such circumstances
the competent authority shall give the relevant
operator an opportunity to make his views
known with respect to the request for action and
the accompanying observations.

4. The competent authority shall, as soon as pos-
sible and in any case in accordance with the
relevant provisions of national law, inform the
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persons referred to in paragraph 1, which sub-
mitted observations to the authority, of its deci-
sion to accede to or refuse the request for action
and shall provide the reasons for it.

. Member States may decide not to apply para-

graphs 1 and 4 to cases of imminent threat of
damage.

Article XIII

Review procedures

1.

The persons referred to in Article XII(1) shall
have access to a court or other independent and
impartial public body competent to review the
procedural and substantive legality of the deci-
sions, acts or failure to act of the competent
authority under this Directive.

. This Directive shall be without prejudice to any

provisions of national law which regulate access
to justice and those which require that adminis-
trative review procedures be exhausted prior to
recourse to judicial proceedings.

Article XIV

Financial security

1.

Member States shall take measures to encour-
age the development of financial security instru-
ments and markets by the appropriate economic
and financial operators, including financial
mechanisms in case of insolvency, with the aim
of enabling operators to use financial guaran-
tees to cover their responsibilities under this
Directive.

. The Commission, before 30 April 2010 shall

present a report on the effectiveness of the
Directive in terms of actual remediation of
environmental damages, on the availability at
reasonable costs and on conditions of insur-
ance and other types of financial security
for the activities covered by Annex III. The
report shall also consider in relation to finan-
cial security the following aspects: a gradual
approach, a ceiling for the financial guarantee
and the exclusion of low-risk activities. In the
light of that report, and of an extended impact
assessment, including a cost-benefit analysis,
the Commission shall, if appropriate, submit
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proposals for a system of harmonised manda-
tory financial security.

Article XV
Cooperation between Member States

1. Where environmental damage affects or is likely

to affect several Member States, those Member
States shall cooperate, including through the
appropriate exchange of information, with a
view to ensuring that preventive action and,
where necessary, remedial action is taken in
respect of any such environmental damage.

. Where environmental damage has occurred, the

Member State in whose territory the damage
originates shall provide sufficient information
to the potentially affected Member States.

.Where a Member State identifies damage

within its borders which has not been caused
within them it may report the issue to the
Commission and any other Member State
concerned; it may make recommendations for
the adoption of preventive or remedial meas-
ures and it may seek, in accordance with this
Directive, to recover the costs it has incurred
in relation to the adoption of preventive or
remedial measures.

Article XVI
Relationship with national law

1. This Directive shall not prevent Member

States from maintaining or adopting more
stringent provisions in relation to the preven-
tion and remedying of environmental dam-
age, including the identification of additional
activities to be subject to the prevention and
remediation requirements of this Directive
and the identification of additional responsi-
ble parties.

. This Directive shall not prevent Member States

from adopting appropriate measures, such as
the prohibition of double recovery of costs, in
relation to situations where double recovery
could occur as a result of concurrent action by a
competent authority under this Directive and by
a person whose property is affected by environ-
mental damage.
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Article XVII
Temporal application
This Directive shall not apply to:

— damage caused by an emission, event or incident
that took place before the date referred to in
Article XIX(1),

— damage caused by an emission, event or incident
which takes place subsequent to the date referred to in
Article XIX(1) when it derives from a specific activity
that took place and finished before the said date,

— damage, if more than 30 years have passed since
the emission, event or incident, resulting in the
damage, occurred.

Article XVIII
Reports and review

1. Member States shall report to the Commission
on the experience gained in the application of
this Directive by 30 April 2013 at the latest.
The reports shall include the information and
data set out in Annex VI.

2. On that basis, the Commission shall submit a
report to the European Parliament and to the
Council before 30 April 2014, which shall include
any appropriate proposals for amendment.

3. The report, referred to in paragraph 2, shall
include a review of:

(a) the application of:

— Article IV(2) and (4) in relation to the exclu-
sion of pollution covered by the interna-
tional instruments listed in Annexes IV and
V from the scope of this Directive, and

— Article IV(3) in relation to the right of an
operator to limit his liability in accordance
with the international conventions referred
to in Article IV(3).

The Commission shall take into accountexperi-
ence gained within the relevant international
fora, such as the IMO and Euratom and the
relevant international agreements, as well as the
extent to which these instruments have entered
into force and/or have been implemented by
Member States and/or have been modified,
taking account of all relevant instances of envi-
ronmental damage resulting from such activities
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and the remedial action taken and the differ-
ences between the liability levels in Member
States, and considering the relationship between
shipowners’ liability and oil receivers’ contribu-
tions, having due regard to any relevant study
undertaken by the International Oil Pollution
Compensation Funds.

(b) the application of this Directive to envi-
ronmental damage caused by genetically
modified organisms (GMOs), particularly
in the light of experience gained within rel-
evant international fora and Conventions,
such as the Convention on Biological
Diversity and the Cartagena Protocol on
Biosafety, as well as the results of any
incidents of environmental damage caused
by GMOs;

(c) the application of this Directive in relation to
protected species and natural habitats;

(d) the instruments that may be eligible for
incorporation into Annexes III, IV and V.

Article XIX
Implementation

1. Member States shall bring into force the laws,
regulations and administrative provisions nec-
essary to comply with this Directive by 30
April 2007. They shall forthwith inform the
Commission thereof.

When Member States adopt those measures,
they shall contain a reference to this Directive
or shall be accompanied by such a reference on
the occasion of their official publication. The
methods of making such reference shall be laid
down by Member States.

2. Member States shall communicate to the
Commission the text of the main provisions
of national law which they adopt in the field
covered by this Directive together with a table
showing how the provisions of this Directive
correspond to the national provisions adopted.

Article XX
Entry into force

This Directive shall enter into force on the day
of its publication in the Official Journal of the
European Union.
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Article XXI
Addressees

This Directive is addressed to the Member States.
Done at Strasbourg, 21 April 2004.

For the European Parliament

The President

P. COX

For the Council

The President

D. ROCHE

1.2.1 Annex I — Criteria referred
to in Article II(1)(a)

The significance of any damage that has adverse
effects on reaching or maintaining the favourable
conservation status of habitats or species has to be
assessed by reference to the conservation status at
the time of the damage, the services provided by
the amenities they produce and their capacity for
natural regeneration. Significant adverse changes
to the baseline condition should be determined by
means of measurable data such as:

— the number of individuals, their density or the
area covered,

— the role of the particular individuals or of the
damaged area in relation to the species or to
the habitat conservation, the rarity of the species
or habitat (assessed at local, regional and higher
level including at Community level),

— the species’ capacity for propagation (according
to the dynamics specific to that species or to that
population), its viability or the habitat’s capacity
for natural regeneration (according to the dynam-
ics specific to its characteristic species or to their
populations),

— the species’ or habitat’s capacity, after damage
has occurred, to recover within a short time,
without any intervention other than increased
protection measures, to a condition which leads,
solely by virtue of the dynamics of the species
or habitat, to a condition deemed equivalent or
superior to the baseline condition.

Damage with a proven effect on human health must
be classified as significant damage.

The following does not have to be classified as
significant damage:
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— negative variations that are smaller than natural
fluctuations regarded as normal for the species
or habitat in question,

— negative variations due to natural causes or
resulting from intervention relating to the nor-
mal management of sites, as defined in habitat
records or target documents or as carried on
previously by owners or operators,

— damage to species or habitats for which it is
established that they will recover, within a short
time and without intervention, either to the
baseline condition or to a condition which leads,
solely by virtue of the dynamics of the species
or habitat, to a condition deemed equivalent or
superior to the baseline condition.

1.2.2  Annex II — Remedying
of Environmental Damage

This Annex sets out a common framework to be fol-
lowed in order to choose the most appropriate measures
to ensure the remedying of environmental damage.

1. Remediation of damage to water or protected
species or natural habitats

Remedying of environmental damage, in relation
to water or protected species or natural habitats, is
achieved through the restoration of the environment
to its baseline condition by way of primary, com-
plementary and compensatory remediation, where:

(a) ‘Primary’ remediation is any remedial
measure which returns the damaged natural
resources and/or impaired services to, or
towards, baseline condition;

(b) ‘Complementary’ remediation is any reme-
dial measure taken in relation to natural
resources and/or services to compensate for
the fact that primary remediation does not
result in fully restoring the damaged natural
resources and/or services;

(c) ‘Compensatory’ remediation is any action
taken to compensate for interim losses of natu-
ral resources and/or services that occur from
the date of damage occurring until primary
remediation has achieved its full effect;

(d) ‘interim losses’ means losses which result
from the fact that the damaged natural
resources and/or services are not able to
perform their ecological functions or provide
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services to other natural resources or to the
public until the primary or complementary
measures have taken effect. It does not con-
sist of financial compensation to members of
the public.

Where primary remediation does not result in the
restoration of the environment to its baseline con-
dition, then complementary remediation will be
undertaken. In addition, compensatory remediation
will be undertaken to compensate for the interim
losses.

Remedying of environmental damage, in terms
of damage to water or protected species or natu-
ral habitats, also implies that any significant risk
of human health being adversely affected be
removed.

1.1 Remediation objectives
Purpose of primary remediation

1.1.1 The purpose of primary remediation is to
restore the damaged natural resources and/or serv-
ices to, or towards, baseline condition.

Purpose of complementary remediation

1.1.2 Where the damaged natural resources and/or
services do not return to their baseline condition,
then complementary remediation will be under-
taken. The purpose of complementary remediation
is to provide a similar level of natural resources
and/or services, including, as appropriate, at an
alternative site, as would have been provided if
the damaged site had been returned to its baseline
condition. Where possible and appropriate the
alternative site should be geographically linked to
the damaged site, taking into account the interests
of the affected population.

Purpose of compensatory remediation

1.1.3 Compensatory remediation shall be under-
taken to compensate for the interim loss of natural
resources and services pending recovery. This
compensation consists of additional improvements
to protected natural habitats and species or water
at either the damaged site or at an alternative site.
It does not consist of financial compensation to
members of the public.

1.2 Identification of remedial measures

Identification of primary remedial measures
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1.2.1 Options comprised of actions to directly
restore the natural resources and services
towards baseline condition on an accelerated
time frame, or through natural recovery, shall
be considered.

Identification of complementary and compensatory
remedial measures

1.2.2 When determining the scale of complemen-
tary and compensatory remedial measures, the
use of resource-to-resource or service-to-service
equivalence approaches shall be considered first.
Under these approaches, actions that provide natu-
ral resources and/or services of the same type,
quality and quantity as those damaged shall be
considered first. Where this is not possible, then
alternative natural resources and/or services shall
be provided. For example, a reduction in quality
could be offset by an increase in the quantity of
remedial measures.

1.2.3 If it is not possible to use the first choice
resource-to-resource or service-to-service equiv-
alence approaches, then alternative valuation
techniques shall be used. The competent authority
may prescribe the method, for example monetary
valuation, to determine the extent of the neces-
sary complementary and compensatory remedial
measures. If valuation of the lost resources and/
or services is practicable, but valuation of the
replacement natural resources and/or services
cannot be performed within a reasonable time-
frame or at a reasonable cost, then the competent
authority may choose remedial measures whose
cost is equivalent to the estimated monetary value
of the lost natural resources and/or services.

The complementary and compensatory remedial
measures should be so designed that they provide
for additional natural resources and/or services
to reflect time preferences and the time profile of
the remedial measures. For example, the longer
the period of time before the baseline condition is
reached, the greater the amount of compensatory
remedial measures that will be undertaken (other
things being equal).

1.3 Choice of the remedial options

1.3.1 The reasonable remedial options should be
evaluated, using best available technologies, based
on the following criteria:
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— The effect of each option on public health and
safety,

— The cost of implementing the option,

— The likelihood of success of each option,

— The extent to which each option will prevent
future damage, and avoid collateral damage as a
result of implementing the option,

— The extent to which each option benefits to
each component of the natural resource and/or
service,

— The extent to which each option takes account
of relevant social, economic and cultural con-
cerns and other relevant factors specific to the
locality,

— The length of time it will take for the restoration
of the environmental damage to be effective,

— The extent to which each option achieves the
restoration of site of the environmental damage,

— The geographical linkage to the damaged site.

1.3.2 When evaluating the different identified
remedial options, primary remedial measures that
do not fully restore the damaged water or pro-
tected species or natural habitat to baseline or that
restore it more slowly can be chosen. This decision
can be taken only if the natural resources and/or
services foregone at the primary site as a result
of the decision are compensated for by increasing
complementary or compensatory actions to provide
a similar level of natural resources and/or services
as were foregone. This will be the case, for example,
when the equivalent natural resources and/or serv-
ices could be provided elsewhere at a lower
cost. These additional remedial measures shall be
determined in accordance with the rules set out in
Section 1.2.2.

1.3.3 Notwithstanding the rules set out in
Section 1.3.2 and in accordance with Article
VII(3), the competent authority is entitled to
decide that no further remedial measures should
be taken if:

(a) the remedial measures already taken secure
that there is no longer any significant risk of
adversely affecting human health, water or pro-
tected species and natural habitats, and

(b) the cost of the remedial measures that should
be taken to reach baseline condition or similar
level would be disproportionate to the environ-
mental benefits to be obtained.
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2. Remediation of land damage

The necessary measures shall be taken to ensure,
as a minimum, that the relevant contaminants are
removed, controlled, contained or diminished so
that the contaminated land, taking account of its
current use or approved future use at the time of
the damage, no longer poses any significant risk
of adversely affecting human health. The presence of
such risks shall be assessed through risk-assessment
procedures taking into account the characteristic
and function of the soil, the type and concentration
of the harmful substances, preparations, organisms
or micro-organisms, their risk and the possibility
of their dispersion. Use shall be ascertained on the
basis of the land use regulations, or other relevant
regulations, in force, if any, when the damage
occurred.

If the use of the land is changed, all necessary
measures shall be taken to prevent any adverse
effects on human health.

If land use regulations, or other relevant regula-
tions, are lacking, the nature of the relevant area
where the damage occurred, taking into account its
expected development, shall determine the use of
the specific area.

A natural recovery option, that is to say an option in
which no direct human intervention in the recovery
process would be taken, shall be considered.

1.2.3 Annex III — Activities referred
to in Article II1(1)

1. The operation of installations subject to permit
in pursuance of Council Directive 96/61/EC of
24 September 1996 concerning integrated pol-
lution prevention and control.® That means all
activities listed in Annex I of Directive 96/61/EC
with the exception of installations or parts of
installations used for research, development and
testing of new products and processes.

2. Waste management operations, including the col-
lection, transport, recovery and disposal of waste
and hazardous waste, including the supervision
of such operations and after-care of disposal sites,
subject to permit or registration in pursuance of
Council Directive 75/442/EEC of 15 July 1975

80J L 257, 10.10.1996, p. 26. Directive as last amended
by Regulation (EC) No 1882/2003.
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on waste’ and Council Directive 91/689/EEC of
12 December 1991 on hazardous waste.'°

Those operations include, inter alia, the operation
of landfill sites under Council Directive 1999/31/
EC of 26 April 1999 on the landfill of waste!! and
the operation of incineration plants under Directive
2000/76/EC of the European Parliament and of the
Council of 4 December 2000 on the incineration
of waste.!?

For the purpose of this Directive, Member
States may decide that those operations shall
not include the spreading of sewage sludge from
urban waste water treatment plants, treated to an
approved standard, for agricultural purposes.

3. All discharges into the inland surface water,
which require prior authorisation in pursuance
of Council Directive 76/464/EEC of 4 May
1976 on pollution caused by certain dangerous
substances, discharged into the aquatic environ-
ment of the Community.'?

4. All discharges of substances into groundwater
which require prior authorisation in pursuance
of Council Directive 80/68/EEC of 17 December
1979 on the protection of groundwater against pol-
lution caused by certain dangerous substances.'*

5. The discharge or injection of pollutants into
surface water or groundwater which require a
permit, authorisation or registration in pursuance
of Directive 2000/60/EC.

6. Water abstraction and impoundment of water
subject to prior authorisation in pursuance of
Directive 2000/60/EC.

7. Manufacture, use, storage, processing, filling, release
into the environment and onsite transport of

(a) dangerous substances as defined in Article
2(2) of Council Directive 67/548/EEC of
27 June 1967 on the approximation of the
laws, regulations and administrative provi-
sions of the Member States relating to the

°0J L 194, 25.7.1975, p. 39. Directive as last amended
by Regulation (EC) No 1882/2003.

100J L 377, 31.12.1991, p. 20. Directive as amended by
Directive 94/31/EC (OJ L 168, 2.7.1994, p. 28).

OJ L 182, 16.7.1999, p. 1 Directive as amended by
Regulation (EC) No 1882/2003.

120J L 332, 28.12.2000, p. 91.

BOJ L 129, 18.5.1976, p. 23. Directive as last amended
by Directive 2000/60/EC.

4Q0J L 20, 26.1.1980, p. 43. Directive as amended by
Directive 91/692/EEC (OJ L 377, 31.12.1991, p. 48).
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classification, packaging and labelling of
dangerous substances'?;

(b) dangerous preparations as defined in Article
2(2) of Directive 1999/45/EC of the European
Parliament and of the Council of 31 May 1999
concerning the approximation of the laws, regula-
tions and administrative provisions of the Member
States relating to the classification, packaging and
labelling of dangerous preparations'®;

(c) plant protection products as defined in
Article2(1) of Council Directive 91/414/EEC
of 15 July 1991 concerning the placing of
plant protection products on the market'’;

(d) biocidal products as defined in Article
2(1)(a) of Directive 98/8/EC of the European
Parliament and of the Council of 16 February
1998 concerning the placing of biocidal
products on the market.'®

8. Transport by road, rail, inland waterways, sea or air
of dangerous goods or polluting goods as defined
either in Annex A to Council Directive 94/55/EC
of 21 November 1994 on the approximation of
the laws of the Member States with regard to the
transport of dangerous goods by road!® or in the
Annex to Council Directive 96/49/EC of 23 July
1996 on the approximation of the laws of the
Member States with regard to the transport of
dangerous goods by rail?® or as defined in Council
Directive 93/75/EEC of 13 September 1993 con-
cerning minimum requirements for vessels bound
for or leaving Community ports and carrying
dangerous or polluting goods.?!

9. The operation of installations subject to authori-
sation in pursuance of Council Directive 84/360/
EEC of 28 June 1984 on the combating of air

150J 196, 16.8.1967, p. 1. Directive as last amended by
Regulation (EC) No 807/2003.

160J L 200, 30.7.1999, p. 1. Directive as last amended by
Regulation (EC) No 1882/2003.

170J L 230, 19.8.1991, p. 1. Directive as last amended by
Regulation (EC) No 806/2003 (OJ L 122, 16.5.2003, p. 1).
8OJ L 123, 24.4.1998, p. 1. Directive as amended by
Regulation (EC) No 1882/2003.

19QJ L 319, 12.12.1994, p. 7. Directive as last amended by
Commission Directive 2003/28/EC (OJL 90, 8.4.2003, p. 45).
200J L 235, 17.9.1996, p. 25. Directive as last amended
by Commission Directive 2003/29/EC (OJL 90, 8.4.2003,
p- 47).

210J L 247, 5.10.1993, p. 19. Directive as last amended
by Directive 2002/84/EC of the European Parliament and
of the Council (OJ L 324, 29.11.2002, p. 53).
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pollution from industrial plants®? in relation to the
release into air of any of the polluting substances
covered by the aforementioned Directive.

10. Any contained use, including transport, involv-
ing genetically modified micro-organisms as
defined by Council Directive 90/219/EEC of
23 April 1990 on the contained use of geneti-
cally modified micro-organisms.??

11. Any deliberate release into the environment,
transport and placing on the market of geneti-
cally modified organisms as defined by Directive
2001/18/EC of the European Parliament and of
the Council.*

12. Transboundary shipment of waste within, into
or out of the European Union, requiring an
authorisation or prohibited in the meaning of
Council Regulation (EEC) No 259/93 of 1
February 1993 on the supervision and control
of shipments of waste within, into and out of
the European Community.?’

1.2.4 Annex IV — International
Conventions Referred to in Article IV(2)

(a) the International Convention of 27 November
1992 on Civil Liability for Oil Pollution
Damage;

(b) the International Convention of 27 November
1992 on the Establishment of an International
Fund for Compensation for Oil Pollution
Damage;

(c) the International Convention of 23 March 2001
on Civil Liability for Bunker Oil Pollution
Damage;

(d) the International Convention of 3 May 1996
on Liability and Compensation for Damage in
Connection with the Carriage of Hazardous and
Noxious Substances by Sea;

(e) the Convention of 10 October 1989 on Civil
Liability for Damage Caused during Carriage

20J L 188, 16.7.1984, p. 20. Directive as amended by
Directive 91/692/EEC (OJ L 377, 31.12.1991, p. 48).
Z0JL 117, 8.5.1990, p. 1. Directive as last amended by
Regulation (EC) No 1882/2003.

2QJ L 106, 17.4.2001, p. 1. Directive as last amended by
Regulation (EC) No 1830/2003 (OJ L 268, 18.10.2003, p. 24).
Z0J L 30, 6.2.1993, p. 1. Regulation as last amended by
Commission Regulation (EC) No 2557/2001 (OJ L 349,
31.12.2001, p. 1).
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of Dangerous Goods by Road, Rail and Inland
Navigation Vessels.

1.2.5 Annex V — International
Instruments Referred to in Article IV(4)

(a) the Paris Convention of 29 July 1960 on Third
Party Liability in the Field of Nuclear Energy
and the Brussels Supplementary Convention of
31 January 1963;

(b) the Vienna Convention of 21 May 1963 on Civil
Liability for Nuclear Damage;

(c) the Convention of 12 September 1997 on Supple-
mentary Compensation for Nuclear Damage;
(d) the Joint Protocol of 21 September 1988 relat-
ing to the Application of the Vienna Convention

and the Paris Convention,;

(e) the Brussels Convention of 17 December
1971 relating to Civil Liability in the Field of
Maritime Carriage of Nuclear Material.

1.2.6 Annex VI - Information and Data
Referred to in Article XVIII(1)

The reports referred to in Article XVIII(1) shall
include a list of instances of environmental dam-
age and instances of liability under this Directive,
with the following information and data for each
instance:

1. Type of environmental damage, date of occur-
rence and/or discovery of the damage and date
on which proceedings were initiated under this
Directive.

2. Activity classification code of the liable legal
person(s).%®

3. Whether there has been resort to judicial
review proceedings either by liable parties
or qualified entities. (The type of claimants
and the outcome of proceedings shall be
specified.)

2The NACE code can be used (Council Regulation

(EEC) No 3037/90 of 9 October 1990 on the statistical
classification of economic activities in the European
Community (OJ L 293, 24.10.1990, p. 1).
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4. Outcome of the remediation process.
5. Date of closure of proceedings.

Member States may include in their reports any
other information and data they deem useful to
allow a proper assessment of the functioning of this
Directive, for example:

1. Costs incurred with remediation and prevention
measures, as defined in this Directive:

— paid for directly by liable parties, when this
information is available;

— recovered ex post facto from liable parties;

—unrecovered from liable parties. (Reasons for
non-recovery should be specified.)

2. Results of the actions to promote and the
implementation of the financial security
instruments used in accordance with this
Directive.

3. An assessment of the additional administrative
costs incurred annually by the public adminis-
tration in setting up and operating the admin-
istrative structures needed to implement and
enforce this Directive.
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1.2.7 Commission Declaration
on Article XIV(2) — Environmental
Liability Directive

The Commission takes note of Article XIV(2).
In accordance with this article, the Commission
will present a report, six years after the entry into
force of the Directive, covering, inter alia, the
availability at reasonable costs and conditions of
insurance and other types of financial security.
The report will in particular take into account the
development by the market forces of appropriate
financial security products in relation to the aspects
referred to. It will also consider a gradual approach
according to the type of damage and the nature of
the risks. In the light of the report, the Commission
will, if appropriate, submit as soon as possible pro-
posals. The Commission will carry out an impact
assessment, extended to the economic, social and
environmental aspects, in accordance with the
relevant existing rules and in particular the inter-
institutional agreement on Better Law-Making
and its Communication on Impact Assessment
[COM(2002) 276 final].
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2.2 Convention of 21 June

1993 on Civil Liability for
Damage Resulting from Activities
Dangerous to the Environment

The member States of the Council of Europe, the
other States and the European Economic Community
signatory hereto,

Considering that the aim of the Council of
Europe is to achieve a greater unity between its
members;

Noting that one of the objectives of the Council
of Europe is to contribute to the quality of life of
human beings, in particular by promoting a natural,
healthy and agreeable environment;

Considering the wish of the Council of Europe to
co-operate with other States in the field of nature
conservation and protection of the environment;

Realising that man, the environment and property
are exposed to specific dangers caused by certain
activities;

Considering that emissions released in one coun-
try may cause damage in another country and that,
therefore, the problems of adequate compensa-
tion for such damage are also of an international
nature;

Having regard to the desirability of providing for
strict liability in this field taking into account the
‘Polluter Pays’ Principle;

Mindful of the work which has already been carried
out at an international level, in particular to prevent
damage and to deal with damage caused by nuclear
substances and the carriage of dangerous goods;

Having noted Principle 13 of the 1992 Rio
Declaration on Environment and Development,
according to which ‘States shall develop national
law regarding liability and compensation for the
victims of pollution and other environmental dam-
age; they shall also co-operate in an expeditious
and more determined manner to develop further
international law regarding liability and compensa-
tion for adverse effects of environmental damage
caused by activities within their jurisdiction or
control to areas beyond their jurisdiction’;

Recognising the need to adopt further measures to
deal with grave and imminent threats of damage
from dangerous activities and to facilitate the burden
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of proof for persons requesting compensation for
such damage,

Have agreed as follows:
CHAPTER 1

GENERAL PROVISIONS
Article I

Object and purpose

This Convention aims at ensuring adequate com-
pensation for damage resulting from activities
dangerous to the environment and also provides for
means of prevention and reinstatement.

Article 11
Definitions
For the purpose of this Convention:

1. ‘Dangerous activity’ means one or more of the
following activities provided that it is performed
professionally, including activities conducted by
public authorities:

(a) the production, handling, storage, use or dis-
charge of one or more dangerous substances
or any operation of a similar nature dealing
with such substances;

(b) the production, culturing, handling, storage,
use, destruction, disposal, release or any other
operation dealing with one or more:

— genetically modified organisms which as a
result of the properties of the organism, the
genetic modification and the conditions
under which the operation is exercised,
pose a significant risk for man, the envi-
ronment or property;

— micro-organisms which as a result of their
properties and the conditions under which
the operation is exercised pose a significant
risk for man, the environment or property,
such as those micro-organisms which are
pathogenic or which produce toxins;

(c) the operation of an installation or site for the
incineration, treatment, handling or recycling
of waste, such as those installations or sites
specified in Annex II, provided that the quantities
involved pose a significant risk for man, the
environment or property;

(d) the operation of a site for the permanent
deposit of waste.
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2. ‘Dangerous substance’ means:

(a) substances or preparations which have
properties which constitute a significant
risk for man, the environment or prop-
erty. A substance or preparation which is
explosive, oxidizing, extremely flammable,
highly flammable, flammable, very toxic,
toxic, harmful, corrosive, irritant, sensi-
tizing, carcinogenic, mutagenic, toxic for
reproduction or dangerous for the environ-
ment within the meaning of Annex I, Part
A to this Convention shall in any event be
deemed to constitute such a risk;

(b) substances specified in Annex I, Part B to
this Convention. Without prejudice to the
application of sub-paragraph (a) above,
Annex I, Part B may restrict the specifi-
cation of dangerous substances to certain
quantities or concentrations, certain risks or
certain situations.

. ‘Genetically modified organism’ means any
organism in which the genetic material has been
altered in a way which does not occur naturally
by mating and/or natural recombination.

However, the following genetically modified
organisms are not covered by the Convention:

— organisms obtained by mutagenesis on condition
that the genetic modification does not involve the
use of genetically modified organisms as recipi-
ent organisms; and

— plants obtained by cell fusion (including pro-
toplast fusion) if the resulting plant can also
be produced by traditional breeding methods
and on condition that the genetic modification
does not involve the use of genetically modified
organisms as parental organisms.

‘Organism’ refers to any biological entity capable
of replication or of transferring genetic material.

. ‘Mlicro-organism’ means any microbiological
entity, cellular or non-cellular, capable of repli-
cation or of transferring genetic material.

. ‘Operator’ means the person who exercises the
control of a dangerous activity.

. ‘Person’ means any individual or partnership
or any body governed by public or private law,
whether corporate or not, including a State or
any of its constituent subdivisions.

. ‘Damage’ means:

10.
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(a) loss of life or personal injury;

(b) loss of or damage to property other than to
the installation itself or property held under
the control of the operator, at the site of the
dangerous activity;

(c) loss or damage by impairment of the environ-
ment in so far as this is not considered to be
damage within the meaning of sub-paragraphs
(a) or (b) above provided that compensation for
impairment of the environment, other than for
loss of profit from such impairment, shall be
limited to the costs of measures of reinstate-
ment actually undertaken or to be undertaken;

(d) the costs of preventive measures and any loss
or damage caused by preventive measures, to
the extent that the loss or damage referred to
in sub-paragraphs (a)—(c) of this paragraph
arises out of or results from the hazard-
ous properties of the dangerous substances,
genetically modified organisms or micro-
organisms or arises or results from waste.

. ‘Measures of reinstatement” means any reasonable
measures aiming to reinstate or restore damaged
or destroyed components of the environment, or to
introduce, where reasonable, the equivalent of these
components into the environment. Internal law may
indicate who will be entitled to take such measures.

. ‘Preventive measures’ means any reasonable

measures taken by any person, after an inci-

dent has occurred to prevent or minimise loss
or damage as referred to in paragraph 7, sub-
paragraphs (a)—(c) of this article.

‘Environment’ includes:

— natural resources both abiotic and biotic,
such as air, water, soil, fauna and flora and
the interaction between the same factors;

— property which forms part of the cultural
heritage; and

— the characteristic aspects of the landscape.

‘Incident’” means any sudden occurrence or
continuous occurrence or any series of occur-
rences having the same origin, which causes
damage or creates a grave and imminent threat
of causing damage.

Article III

Geographical scope

Without prejudice to the provisions of Chapter 3,
this Convention shall apply:
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(a) when the incident occurs in the territory of a
Party, as determined in accordance with Article
XXXIV, regardless of where the damage is suf-
fered;

(b) when the incident occurs outside the territory
referred to in sub-paragraph (a) above and the
conflict of laws rules lead to the application of
the law in force for the territory referred to in
sub-paragraph (a) above.

Article IV
Exceptions

1. This Convention shall not apply to damage
arising from carriage; carriage includes the
period from the beginning of the process of
loading until the end of the process of unload-
ing. However, the Convention shall apply to
carriage by pipeline, as well as to carriage
performed entirely in an installation or on a
site unaccessible to the public where it is acces-
sory to other activities and is an integral part
thereof.

2. This Convention shall not apply to damage
caused by a nuclear substance:

(a) arising from a nuclear incident the liability
of which is regulated either by the Paris
Convention of 29 July 1960 on third party
liability in the field of nuclear energy, and
its Additional Protocol of 28 January 1964,
or the Vienna Convention of 21 May 1963
on civil liability for nuclear damage; or

(b) if liability for such damage is regulated by a
specific internal law, provided that such law
is as favourable, with regard to compensation
for damage, as any of the instruments referred
to under sub-paragraph (a) above.

3. This Convention shall not apply to the extent that
it is incompatible with the rules of the applica-
ble law relating to workmen’s compensation or
social security schemes.

CHAPTER 2

LIABILITY

Article V
Transitional provisions

1. The provisions of this chapter shall apply to
incidents occurring after the entry into force of
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the Convention in respect of a Party. When the
incident consists of a continuous occurrence or a
series of occurrences having the same origin and
part of these occurrences took place before the
entry into force of this Convention, this chapter
shall only apply to damage caused by occur-
rences or part of a continuous occurrence taking
place after the entry into force.

2. In respect of damage caused by waste deposited
at a site for the permanent deposit of waste the
provisions of this chapter shall apply to damage
which becomes known after the entry into force
of the Convention in respect of the Party on the
territory of which the site is situated. However
this chapter shall not apply if:

(a) the site was closed in accordance with the
provisions of internal law before the entry
into force of the Convention;

(b) the operator proves, in the case where the
operation of the site continues after that entry
into force of the Convention, that the damage
was caused solely by waste deposited there
before that entry into force.

Article VI

Liability in respect of substances, organisms
and certain waste installations or sites

1. The operator in respect of a dangerous activ-
ity mentioned under Article II, paragraph 1,
sub-paragraphs (a)—(c) shall be liable for the
damage caused by the activity as a result of
incidents at the time or during the period when
he was exercising the control of that activity.

2. If an incident consists of a continuous occur-
rence, all operators successively exercising the
control of the dangerous activity during that
occurrence shall be jointly and severally liable.
However, the operator who proves that the occur-
rence during the period when he was exercising
the control of the dangerous activity caused only
a part of the damage shall be liable for that part
of the damage only.

3.If an incident consists of a series of occur-
rences having the same origin, the operators
at the time of any such occurrence shall be
jointly and severally liable. However, the
operator who proves that the occurrence at the
time when he was exercising the control of
the dangerous activity caused only a part of
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the damage shall be liable for that part of the
damage only.

4.If the damage resulting from a dangerous
activity becomes known after all such danger-
ous activity in the installation or on the site
has ceased, the last operator of this activity
shall be liable for that damage unless he or
the person who suffered damage proves that
all or part of the damage resulted from an
incident which occurred at a time before he
became the operator. If it is so proved, the
provisions of paragraphs 1-3 of this article
shall apply.

5. Nothing in this Convention shall prejudice any right
of recourse of the operator against any third party.

Article VII

Liability in respect of sites for the permanent
deposit of waste

1. The operator of a site for the permanent deposit
of waste at the time when damage caused by
waste deposited at that site becomes known,
shall be liable for this damage. Should the
damage caused by waste deposited before the
closure of such a site become known after that
closure, the last operator shall be liable.

2. Liability under this article shall apply to the exclu-
sion of any liability of the operator under Article
VI, irrespective of the nature of the waste.

3. Liability under this article shall apply to the

exclusion of any liability of the operator under
Article VI if the same operator conducts another
dangerous activity on the site for the permanent
deposit of waste.
However, if this operator or the person who has
suffered damage proves that only a part of the
damage was caused by the activity concerning
the permanent deposit of waste, this article shall
only apply to that part of the damage.

4. Nothing in this Convention shall prejudice any
right of recourse of the operator against any
third party.

Article VIII
Exemptions

The operator shall not be liable under this Convention
for damage which he proves:
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(a) was caused by an act of war, hostilities, civil
war, insurrection or a natural phenomenon of an
exceptional, inevitable and irresistible character;

(b) was caused by an act done with the intent to
cause damage by a third party, despite safety
measures appropriate to the type of dangerous
activity in question;

(c) resulted necessarily from compliance with a
specific order or compulsory measure of a pub-
lic authority;

(d) was caused by pollution at tolerable levels
under local relevant circumstances; or

(e) was caused by a dangerous activity taken
lawfully in the interests of the person who suf-
fered the damage, whereby it was reasonable
towards this person to expose him to the risks
of the dangerous activity.

Article IX

Fault of the person who suffered the damage

If the person who suffered the damage or a person
for whom he is responsible under internal law, has,
by his own fault, contributed to the damage, the
compensation may be reduced or disallowed hav-
ing regard to all the circumstances.

Article X
Causality

When considering evidence of the causal link
between the incident and the damage or, in the
context of a dangerous activity as defined in Article
II, paragraph 1, sub-paragraph (d), between the
activity and the damage, the court shall take due
account of the increased danger of causing such
damage inherent in the dangerous activity.

Article XI
Plurality of installations or sites

When damage results from incidents which
have occurred in several installations or on
several sites where dangerous activities are
conducted or from dangerous activities under
Article II, paragraph 1, sub-paragraph (d), the
operators of the installations or sites concerned
shall be jointly and severally liable for all such
damage. However, the operator who proves
that only part of the damage was caused by an
incident in the installation or on the site where
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he conducts the dangerous activity or by a dan-
gerous activity under Article II, paragraph 1,
sub-paragraph (d), shall be liable for that part
of the damage only.

Article XII
Compulsory financial security scheme

Each Party shall ensure that where appropriate,
taking due account of the risks of the activity,
operators conducting a dangerous activity on its
territory be required to participate in a financial
security scheme or to have and maintain a finan-
cial guarantee up to a certain limit, of such type
and terms as specified by internal law, to cover the
liability under this Convention.

CHAPTER 3
ACCESS TO INFORMATION
Article XIII

Definition of public authorities

For the purpose of this chapter ‘public authori-
ties” means any public administration of a Party
at national, regional or local level with responsi-
bilities, and possessing information relating to the
environment, with the exception of bodies acting in
a judicial or legislative capacity.

Article XIV

Access to information held by public
authorities

1. Any person shall, at his request and without
his having to prove an interest, have access to
information relating to the environment held by
public authorities.

The Parties shall define the practical arrange-
ments under which such information is effec-
tively made available.

2. The right of access may be restricted under inter-
nal law where it affects:

— the confidentiality of the proceedings of public
authorities, international relations and national
defence;

— public security;

— matters which are or have been sub judice, or
under enquiry (including disciplinary enquiries),
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or which are the subject of preliminary inves-
tigation proceedings;

—commercial and industrial confidentiality,
including intellectual property;

—the confidentiality of personal data and/or
files;

— material supplied by a third party without
that party being under a legal obligation to
do so; or

— material, the disclosure of which would make it
more likely that the environment to which that
material related would be damaged.

Information held by public authorities shall be
supplied in part where it is possible to separate
out information on items concerning the inter-
ests referred to above.

3. A request for information may be refused where
it would involve the supply of unfinished docu-
ments or data or internal communications, or
where the request is manifestly unreasonable or
formulated in too general a manner.

4. A public authority shall respond to a person
requesting information as soon as possible and
at the latest within two months. The reasons for
a refusal to provide the information requested
must be given.

5. A person who considers that his request for
information has been unreasonably refused or
ignored, or has been inadequately answered by a
public authority, may seek a judicial or adminis-
trative review of the decision, in accordance with
the relevant internal legal system.

6. The Parties may make a charge for supplying the
information, but such a charge may not exceed a
reasonable cost.

Article XV

Access to information held by bodies with
public responsibilities for the environment

On the same terms and conditions as those set
out in Article XIV any person shall have access
to information relating to the environment held
by bodies with public responsibilities for the
environment and under the control of a public
authority. Access shall be given via the competent
public administration or directly by the bodies
themselves.
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Article XVI
Access to specific information held by operators

1. The person who suffered the damage may, at
any time, request the court to order an operator
to provide him with specific information, in so
far as this is necessary to establish the exist-
ence of a claim for compensation under this
Convention.

2. Where, under this Convention, a claim for
compensation is made to an operator, whether
or not in the framework of judicial proceedings,
this operator may request the court to order
another operator to provide him with specific
information, in so far as this is necessary to
establish the extent of his possible obligation
to compensate the person who has suffered the
damage, or of his own right to compensation
from the other operator.

3. The operator shall be required to provide
information under paragraphs 1 and 2 of this
article concerning the elements which are
available to him and dealing essentially with
the particulars of the equipment, the machin-
ery used, the kind and concentration of the
dangerous substances or waste as well as the
nature of genetically modified organisms or
micro-organisms.

4. These measures shall not affect measures of
investigation which may legally be ordered under
internal law.

5. The court may refuse a request which places
a disproportionate burden on the opera-
tor, taking into account all the interests
involved.

6. In addition to the restrictions under Article XIV,
paragraph 2 of this Convention, which shall
apply mutatis mutandis, the operator may refuse
to provide information where such information
would incriminate him.

7. Any reasonable charge shall be paid by the
person requesting the information. The operator
may require an appropriate guarantee for such
payment. However a court, when allowing a
claim for compensation, may establish that this
charge shall be borne by the operator, except to
the extent that the request resulted in unneces-
sary costs.
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CHAPTER 4

ACTIONS FOR COMPENSATION
AND OTHER CLAIMS

Article XVII
Limitation periods

1. Actions for compensation under this Convention

shall be subject to a limitation period of three
years from the date on which the claimant knew
or ought reasonably to have known of the damage
and of the identity of the operator. The laws of
the Parties regulating suspension or interruption
of limitation periods shall apply to the limitation
period prescribed in this paragraph.

. However, in no case shall actions be brought after

thirty years from the date of the incident which
caused the damage. Where the incident consists of a
continuous occurrence the thirty years’ period shall
run from the end of that occurrence. Where the inci-
dent consists of a series of occurrences having the
same origin the thirty years’ period shall run from
the date of the last of such occurrences. In respect of
a site for the permanent deposit of waste the thirty
years’ period shall at the latest run from the date on
which the site was closed in accordance with the
provisions of internal law.

Article XVIII
Requests by organisations

1. Any association or foundation which according

to its statutes aims at the protection of the envi-
ronment and which complies with any further
conditions of internal law of the Party where the
request is submitted may, at any time, request:

(a) the prohibition of a dangerous activity which
is unlawful and poses a grave threat of dam-
age to the environment;

(b) that the operator be ordered to take measures
to prevent an incident or damage;

(c) that the operator be ordered to take measures,
after an incident, to prevent damage; or

(d) that the operator be ordered to take measures
of reinstatement.

. Internal law may stipulate cases where the

request is inadmissible.

. Internal law may specify the body, whether adminis-

trative or judicial, before which the request referred
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to in paragraph 1 above should be made. In all cases
provision shall be made for a right of review.

4. Before deciding upon a request mentioned under
paragraph 1 above the requested body may, in
view of the general interests involved, hear the
competent public authorities.

5. When the internal law of a Party requires that the
association or foundation has its registered seat
or the effective centre of its activities in its terri-
tory, the Party may declare at any time, by means
of a notification addressed to the Secretary
General of the Council of Europe, that, on the
basis of reciprocity, an association or founda-
tion having its seat or centre of activities in the
territory of another Party and complying in that
other Party with the other conditions mentioned
in paragraph 1 above shall have the right to sub-
mit requests in accordance with paragraphs 1-3
above. The declaration will become effective on
the first day of the month following the expira-
tion of a period of three months after the date of
its reception by the Secretary General.

Article XIX
Jurisdiction

1. Actions for compensation under this Convention
may only be brought within a Party at the court
of the place:

(a) where the damage was suffered;
(b) where the dangerous activity was conducted; or
(c) where the defendant has his habitual residence.

2. Requests for access to specific information held
by operators under Article XVI, paragraphs 1
and 2 may only be submitted within a Party at
the court of the place:

(a) where the dangerous activity is conducted; or
(b) where the operator who may be required to pro-
vide the information has his habitual residence.

3. Requests by organisations under Article XVIII,
paragraph 1, sub-paragraph (a) may only be sub-
mitted within a Party at the court or, if internal
law so provides, at a competent administrative
authority of the place where the dangerous activ-
ity is or will be conducted.

4. Requests by organisations under Article XVIII,
paragraph 1, sub-paragraphs (b), (c) and (d) may
only be submitted within a Party at the court
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or, if internal law so provides, at a competent
administrative authority:

(a) of the place where the dangerous activity is
or will be conducted; or

(b) of the place where the measures are to be
taken.

Article XX
Notification

The court shall stay the proceedings so long as it
is not shown that the defendant has been able to
receive the document instituting the proceedings or
an equivalent document in sufficient time to enable
him to arrange for his defence, or that all necessary
steps have been taken to this end.

Article XXI
Lis pendens

1. Where proceedings involving the same cause
of action and between the same parties are
brought in the courts of different Parties, any
court other than the court first seised shall of
its own motion stay its proceedings until such
time as the jurisdiction of the court first seised
is established.

2. Where the jurisdiction of the court first seised is
established, any court other than the court first seised
shall decline jurisdiction in favour of that court.

Article XXII
Related actions

1. Where related actions are brought in the courts
of different Parties, any court other than the court
first seised may, while the actions are pending at
first instance, stay its proceedings.

2. A court other than the court first seised may
also, on the application of one of the parties,
decline jurisdiction if the law of that court
permits the consolidation of related actions and
the court first seised has jurisdiction over both
actions.

3. For the purposes of this article, actions are
deemed to be related where they are so closely
connected that it is expedient to hear and deter-
mine them together to avoid the risk of irrec-
oncilable judgments resulting from separate
proceedings.
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Article XXIII
Recognition and enforcement

1. Any decision given by a court with jurisdiction
in accordance with Article XIX above where it
is no longer subject to ordinary forms of review,
shall be recognised in any Party, unless:

(a) such recognition is contrary to public policy
in the Party in which recognition is sought;

(b) it was given in default of appearance and the
defendant was not duly served with the docu-
ment which instituted the proceedings or with
an equivalent document in sufficient time to
enable him to arrange for his defence;

(c) the decision is irreconcilable with a decision
given in a dispute between the same parties in
the Party in which recognition is sought; or

(d) the decision is irreconcilable with an earlier
decision given in another State involving the
same cause of action and between the same
parties, provided that this latter decision ful-
fils the conditions necessary for its recogni-
tion in the Party addressed.

2. A decision recognised under paragraph 1 above
which is enforceable in the Party of origin shall
be enforceable in each Party as soon as the
formalities required by that Party have been
completed. The formalities shall not permit the
merits of the case to be re-opened.

Article XXIV

Other treaties relating to jurisdiction,
recognition and enforcement

Whenever two or more Parties are bound by a
treaty establishing rules of jurisdiction or providing
for recognition and enforcement in a Party of deci-
sions given in another Party, the provisions of that
treaty shall replace the corresponding provisions of
Articles XIX-XXIII.

CHAPTER 5

RELATION BETWEEN THIS CONVENTION
AND OTHER PROVISIONS

Article XXV

Relation between this Convention and other
provisions

1. Nothing in this Convention shall be construed
as limiting or derogating from any of the rights
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of the persons who have suffered the damage or
as limiting the provisions concerning the protec-
tion or reinstatement of the environment which
may be provided under the laws of any Party
or under any other treaty to which it is a Party.

2.In their mutual relations, Parties which are
members of the European Economic Com-
munity shall apply Community rules and shall
therefore not apply the rules arising from this
Convention except in so far as there is no Com-
munity rule governing the particular subject
concerned.

CHAPTER 6
THE STANDING COMMITTEE
Article XXVI

The Standing Committee

1. For the purposes of this Convention, a Standing
Committee is hereby set up.

2. Each Party may be represented on the Standing
Committee by one or more delegates.

3. Each delegation shall have one vote. However, within
the areas of its competence the European Economic
Community shall exercise its right to vote in the
Standing Committee with a number of votes equal
to the number of its member States which are Parties
to this Convention. It shall not exercise its right to
vote in cases where the member States exercise
theirs and conversely. As long as no member State of
the European Economic Community is a Party, the
Community as a Party shall have one vote.

4. Any State referred to in Article XXXII or invited
to accede to the Convention in accordance with
the provisions of Article XXXIII which is not a
Party to this Convention may be represented on
the Standing Committee by an observer. If the
European Economic Community is not a Party it
may be represented on the Standing Committee
by an observer.

5. Unless, at least one month before the meeting, a
Party has informed the Secretary General of its
objection, the Standing Committee may invite
the following to attend as observers at all its
meetings or one or part of a meeting:

— any State not referred to in paragraph 4 above;

— any international or national, governmental or
non-governmental body technically qualified
in the fields covered by this Convention.
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6. The Standing Committee may seek the advice
of experts in order to discharge its functions.

7. The Standing Committee shall be convened by
the Secretary General of the Council of Europe.
It shall meet whenever one-third of the Parties
or the Committee of Ministers of the Council of
Europe so request.

8. One-third of the Parties shall constitute a quorum
for holding a meeting of the Standing Committee.

9. Decisions may only be taken in the Standing
Committee if at least one-half of the Parties are
present.

10. Subject to Articles XXVII and XXIX-XXXI
the decisions of the Standing Committee shall
be taken by a majority of the members present.

11. Subject to the provisions of this Convention
the Standing Committee shall draw up its own
rules of procedure.

Article XXVII

Functions of the Standing Committee

The Standing Committee shall keep under review
problems relating to this Convention. It may, in
particular:

(a) consider any question of a general nature referred
to it concerning interpretation or implementation
of the Convention. The Standing Committee’s
conclusions concerning implementation of the
Convention may take the form of a recommen-
dation; recommendations shall be adopted by a
three quarters majority of the votes cast;

(b) propose any necessary amendments to the
Convention including its annexes and examine
those proposed in accordance with Articles
XXIX-XXXI.

Article XXVIII
Reports of the Standing Committee

After each meeting, the Standing Committee shall
forward to the Parties and the Committee of
Ministers of the Council of Europe a report on its
discussions and any decisions taken.

CHAPTER 7
AMENDMENTS TO THE CONVENTION

Article XXIX
Amendments to the Articles

1. Any amendment to the articles of this Convention
proposed by a Party or the Standing Committee
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shall be communicated to the Secretary General
of the Council of Europe and forwarded by him
at least two months before the meeting of the
Standing Committee to the member States of the
Council of Europe, to the European Economic
Community, to any Signatory, to any Party,
to any State invited to sign this Convention in
accordance with the provisions of Article XXXII
and to any State invited to accede to it in accord-
ance with the provisions of Article XXXIII.

2. Any amendment proposed in accordance with
the provisions of the preceding paragraph shall
be examined by the Standing Committee which:

(a) for amendments to Articles I-XXV shall
submit the text adopted by a three-quarters
majority of the votes cast to the Parties for
acceptance;

(b) for amendments to Articles XXVI-XXXVII
shall submit the text adopted by a three-
quarters majority of the votes cast to the
Committee of Ministers for approval. After
its approval, this text shall be forwarded to
the Parties for acceptance.

3. Any amendment to Articles [-XXV shall enter

into force, in respect of those Parties which have
accepted it, on the first day of the month follow-
ing the expiration of a period of one month after
the date on which three Parties, including at least
two member States of the Council of Europe,
have informed the Secretary General that they
have accepted it.
In respect of any Party which subsequently
accepts it, the amendment shall enter into force
on the first day of the month following the expi-
ration of a period of one month after the date
on which that Party has informed the Secretary
General of its acceptance.

4. Any amendment to Articles XXVI-XXXVII
shall enter into force on the first day of the
month following the expiration of a period of
one month after the date on which all Parties
have informed the Secretary General that they
have accepted it.

Article XXX
Amendments to the annexes

1. Any amendment to the annexes of this Convention
proposed by a Party or the Standing Committee
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shall be communicated to the Secretary General
of the Council of Europe and forwarded by him
at least two months before the meeting of the
Standing Committee to the member States of the
Council of Europe, to the European Economic
Community, to any Signatory, to any Party, to any
State invited to sign this Convention in accord-
ance with the provisions of Article XXXII and
to any State invited to accede to it in accordance
with the provisions of Article XXXIII.

2. Any amendment proposed in accordance with the
provisions of the preceding paragraph or, where
appropriate, of Article XXXI shall be examined
by the Standing Committee, which may adopt it
by a three-quarters majority of the votes cast. The
text adopted shall be forwarded to the Parties.

3. On the first day of the month following the expi-
ration of a period of eighteen months after its
adoption by the Standing Committee, unless more
than one-third of the Parties have notified objec-
tions, any amendment shall enter into force for
those Parties which have not notified objections.

Article XXXI
Tacit amendments to Annex I, Parts A and B

1. Whenever the European Economic Community
adopts an amendment to one of the annexes to
the directives referred to in Annex I, Parts A and
B of this Convention, the Secretary General shall
communicate it to all the Parties not later than
four months after its publication in the Official
Journal of the European Communities.

2. Within a time limit of six months after this
communication, any Party may request that
the amendment be submitted to the Standing
Committee, in which case the procedure under
Article XXX, paragraphs 2 and 3, shall be fol-
lowed. If no Party requests the submission of
the amendment to the Standing Committee, the
provisions of paragraph 3 below shall apply.

3. On the first day of the month following the expi-
ration of a period of eighteen months after the
communication of the amendment to all Parties,
and unless more than one-third of the Parties
have notified objections, the amendment shall
enter into force for those Parties which have not
notified objections.

However, the entry into force of the amend-
ment shall be postponed to the date fixed for
the member States of the European Economic
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Community for the compliance of their domestic
law with the directive, if this date is later than that
resulting from the time limit stated in the first part of
this paragraph.

CHAPTER 8

FINAL CLAUSES
Article XXXII

Signature, ratification and entry into force

1. This Convention shall be open for signature by the
member States of the Council of Europe, the non-
member States which have participated in its elabo-
ration and by the European Economic Community.

2. This Convention is subject to ratification, accept-
ance or approval. Instruments of ratification,
acceptance or approval shall be deposited with
the Secretary General of the Council of Europe.

3. This Convention shall enter into force on the
first day of the month following the expiration of
a period of three months after the date on which
three States, including at least two member
States of the Council of Europe, have expressed
their consent to be bound by the Convention in
accordance with the provisions of paragraph 2 of
the present article.

4. In respect of any Signatory which subsequently
expresses its consent to be bound by it, the
Convention shall enter into force on the first day
of the month following the expiration of a period
of three months after the date of the deposit of its
instrument of ratification, acceptance or approval.

Article XXXIII
Non-member States

1. After the entry into force of this Convention,
the Committee of Ministers of the Council of
Europe may, on its own initiative or following a
proposal from the Standing Committee and after
consultation of the Parties, invite any non-mem-
ber State of the Council of Europe to accede
to this Convention by a decision taken by the
majority provided for in Article XX, sub-para-
graph (d) of the Statute of the Council of Europe,
and by the unanimous vote of the representatives
of the Contracting States entitled to sit on the
Committee of Ministers.

2. In respect of any acceding State, the Convention
shall enter into force on the first day of the month
following the expiration of a period of three
months after the date of deposit of the instrument
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of accession with the Secretary General of the
Council of Europe.

Article XXXIV
Territories

1. Any Signatory may, at the time of signature or
when depositing its instrument of ratification,
acceptance or approval, specify the territory or
territories to which this Convention shall apply.
Any other State may formulate the same declara-
tion when depositing its instrument of accession.

2. Any Party may, at any later date, by a declara-
tion addressed to the Secretary General of the
Council of Europe, extend the application of this
Convention to any other territory specified in the
declaration and for whose international relations
it is responsible or on whose behalf it is author-
ised to give undertakings. In respect of such ter-
ritory the Convention shall enter into force on the
first day of the month following the expiration of
a period of three months after the date of receipt
of such declaration by the Secretary General.

3. Any declaration made under the two preced-
ing paragraphs may, in respect of any territory
specified in such declaration, be withdrawn by a
notification addressed to the Secretary General.
The withdrawal shall become effective on the
first day of the month following the expiration of
a period of three months after the date of receipt
of such notification by the Secretary General.

Article XXXV
Reservations

1. Any Signatory may declare, at the time of signature
or when depositing its instrument of ratification,
acceptance or approval, that it reserves the right:

(a) to apply Article III, sub-paragraph (a), to
damage suffered in the territory of the States
which are not Parties to this Convention only
on the basis of reciprocity;

(b) toprovide in its internal law that, without prej-
udice to Article VIII, the operator shall not be
liable if he proves that in the case of damage
caused by a dangerous activity mentioned
under Article II, paragraph 1, sub-paragraphs
(a) and (b), the state of scientific and technical
knowledge at the time of the incident was not
such as to enable the existence of the dangerous
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properties of the substance or the significant
risk involved in the operation dealing with the
organism to be discovered;

(c) not to apply Article XVIIIL.

Any other State may formulate the same reserva-
tions when depositing its instrument of accession.

2. Any Signatory or any other State which makes
use of a reservation shall notify the Secretary
General of the Council of Europe of the relevant
contents of its internal law.

3. Any Party which extends the application of this
Convention to a territory mentioned in the dec-
laration referred to in Article XXXIV, paragraph
2, may, in respect of the territory concerned,
make a reservation in accordance with the provi-
sions of the preceding paragraphs.

4. No reservation shall be made to the provisions of this
Convention, except those mentioned in this article.

5. Any Party which has made one of the reserva-
tions mentioned in this article may withdraw
it by means of a declaration addressed to the
Secretary General of the Council of Europe. The
withdrawal shall become effective on the first day
of the month following the expiration of a period
of one month after the date of its receipt by the
Secretary General.

Article XXXVI
Denunciation

1. Any Party may at any time denounce this
Convention by means of a notification addressed
to the Secretary General of the Council of
Europe.

2. Such denunciation shall become effective on the
first day of the month following the expiration of
a period of three months after the date of receipt
of notification by the Secretary General.

Article XXXVII
Notifications

The Secretary General of the Council of Europe
shall notify the member States of the Council, any
Signatory, any Party and any other State which has
been invited to accede to this Convention of:

(a) any signature;
(b) the deposit of any instrument of ratification,
acceptance, approval or accession;
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(c) any date of entry into force of this Conven-
tion in accordance with Articles XXXII or
XXXIII;

(d) any amendment adopted in accordance with
Articles XXIX, XXX or XXXI, and the date on
which such an amendment enters into force;

(e) any declaration made under the provisions of
Articles XVIII or XXXIV;

(f) any reservation and withdrawal of reservation made
in pursuance of the provisions of Article XXXV;

(g) any other act, notification or communication
relating to this Convention.

In witness whereof the undersigned, being duly
authorised thereto, have signed this Convention.

Done at Lugano, this 21st day of June 1993, in
English and French, both texts being equally authen-
tic, in a single copy which shall be deposited in the
archives of the Council of Europe. The Secretary
General of the Council of Europe shall transmit
certified copies to each member State of the Council
of Europe, to the non-member States which have
participated in the elaboration of this Convention,
to the European Economic Community and to any
State invited to accede to this Convention.

2.2.1

A Criteria and methods to be applied
to catagories of dangerous substances

Annex I — Dangerous substances

(Article II, paragraph 2, sub-paragraph (a))
The properties referred to in Article II, paragraph 2,

sub-paragraph (a), shall be determined by the
criteria and methods referred to in or annexed to:

— the Council Directive of the European Communities
67/548/EEC of 27 June 1967 (OJEC No. L196/1)
on the approximation of the laws, regulations and
administrative provisions relating to the classifica-
tion, packaging and labelling of dangerous sub-
stances

¢ asamended, for the seventh time, in the Council
Directive of the European Communities 92/32/
EEC of 30 April 1992 (OJEC No. L154/1),
and

e as adapted to technical progress, for the six-
teenth time, by Commission Directive of the
European Communities 92/37/EEC of 30 April
1992 (OJEC No. L154/30),
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— the Council Directive of the European Communities
88/379/EEC of 7 June 1988 (OJEC No. L187/14)
on the approximation of the laws, regulations and
administrative provisions of the member States
relating to the classification, packaging and label-
ling of dangerous preparations as adapted to tech-
nical progress by the Directive of the Commission
of the European Communities 90/492/EEC of 5
October 1990 (OJEC No. L275/35).

B List of dangerous substances

(Article II, paragraph 2, sub-paragraph (b))

The substances referred to in Article II, paragraph 2,
sub-paragraph (b), shall be those listed in Annex I of
the Council Directive of the European Communities
67/548/EEC of 27 June 1967 (OJEC No. 196/1),
on the approximation of the laws regulations and
administrative provisions relating to the classifica-
tion packaging and labelling of dangerous substances
as adapted to technical progress, for the sixteenth
time, by Commission Directive of the European
Communities 92/37/EEC of 30 April 1992 (OJEC
No. L154/30).

2.2.2  Annex II — Installations or sites
for the Incineration, Treatment, Handling
or Recycling of Waste

(See Article II, paragraph 1, sub-paragraph (c))

1. Installations or sites for the partial or complete
disposal of solid, liquid or gaseous wastes by
incineration on land or at sea.

2. Installations or sites for thermal degradation of
solid, gaseous or liquid wastes under reduced
oxygen supply.

3. Installations or sites for high temperature degra-
dation or thermal degasification of solid, gase-
ous or liquid wastes.

4. Installations or sites for thermal recovery of
compounds from solid or liquid wastes.

5. Installations or sites for chemical, physical or
biological treatment of wastes for recycling or
disposal.

6. Installations or sites for blending or mix prior to
submission to the operation of a site for perma-
nent deposit.

7. Installations or sites for repacking prior to sub-
mission to the operation of a site for permanent
deposit.
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. Installations or sites for handling and treatment

of solid, liquid or gaseous wastes for re-use or
recycling such as:

— solvent reclamation/regeneration;
—recycling/reclamation of organic substances
(not used as solvents) and inorganic materials;

—regeneration of acid and bases;
—recovery of components used for pollution
abatement;

2. Lugano Convention

—recovery of components from catalysts;
— waste oil re-refining or other re-uses of waste oil;
—recovery of components from discarded cars.

. Installations or sites for storage of materials

intended for submission to any operation in
this annex or to the operation of a site for the
permanent deposit of waste, temporary storage
excluded, pending collection, on the site where
it is produced.
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3.1 General Information

International Convention on Civil Liability for Oil Pollution Damage

Most common abbreviation(s)

Organisation
Reference

Status
Adoption

Entry into force

State Parties to the CLC 1992

CLC, CLC 1992, 1992 Oil Pollution Convention,
1992 Civil Liability Convention

International Maritime Organization (IMO)

CLC 1969: 973 UNTS 3, RMC 1.7.30, 11.7.30

CLC 1992: Misc 36 (1994), Cm 2657, RMC 1,7.51,
I1.7.51

http://www.iopcfund.org/

http://www.imo.org/

CLC 1992: 27 November 1992

CLC 1969: 29 November 1969

CLC Protocol of 1976: 9 November 1976

CLC Protocol of 1984: 25 May 1984

2000 Amendments: 18 October 2000
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3.2 International Convention
of 27 November 1992 on Civil
Liability for Oil Pollution Damage

The States Parties to the present Convention,

CONSCIOUS of the dangers of pollution posed by
the worldwide maritime carriage of oil in bulk,

CONVINCED of the need to ensure that adequate
compensation is available to persons who suffer
damage caused by pollution resulting from the
escape or discharge of oil from ships,

DESIRING to adopt uniform international rules
and procedures for determining questions of
liability and providing adequate compensation in
such cases,

HAVE AGREED as follows:
Article I

For the purposes of this Convention:

1. ‘Ship’ means any sea-going vessel and seaborne
craft of any type whatsoever constructed or
adapted for the carriage of oil in bulk as cargo,
provided that a ship capable of carrying oil and

other cargoes shall be regarded as a ship only
when it is actually carrying oil in bulk as cargo
and during any voyage following such carriage
unless it is proved that it has no residues of such
carriage of oil in bulk aboard.

. ‘Person’ means any individual or partnership or

any public or private body, whether corporate or
not, including a State or any of its constituent
subdivisions.

. ‘Owner’ means the person or persons registered

as the owner of the ship or, in the absence of
registration, the person or persons owning the
ship. However in the case of a ship owned by a
State and operated by a company which in that
State is registered as the ship’s operator, ‘owner’
shall mean such company.

. ‘State of the ship’s registry’ means in relation to

registered ships the State of registration of the
ship, and in relation to unregistered ships the
State whose flag the ship is flying.

. ‘Oil’ means any persistent hydrocarbon mineral

oil such as crude oil, fuel oil, heavy diesel oil
and lubricating oil, whether carried on board a
ship as cargo or in the bunkers of such a ship.

. ‘Pollution damage’ means:
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10.

(a) loss or damage caused outside the ship by
contamination resulting from the escape or
discharge of oil from the ship, wherever such
escape or discharge may occur, provided
that compensation for impairment of the
environment other than loss of profit from
such impairment shall be limited to costs of
reasonable measures of reinstatement actu-
ally undertaken or to be undertaken;

(b) the costs of preventive measures and further loss
or damage caused by preventive measures.

. ‘Preventive measures’ means any reasonable
measures taken by any person after an incident
has occurred to prevent or minimize pollution
damage.

. ‘Incident’ means any occurrence, or series of
occurrences having the same origin, which
causes pollution damage or creates a grave and
imminent threat of causing such damage.

. ‘Organization’ means the International Mari-

time Organization.

‘1969 Liability Convention’ means the

International Convention on Civil Liability for

Oil Pollution Damage, 1969. For States Parties to

the Protocol of 1976 to that Convention, the term

shall be deemed to include the 1969 Liability

Convention as amended by that Protocol.

Article IT

This Convention shall apply exclusively:

(a) to pollution damage caused:

(1) in the territory, including the territorial sea,
of a Contracting State, and

(i) in the exclusive economic zone of a
Contracting State, established in accordance
with international law, or, if a Contracting
State has not established such a zone, in an
area beyond and adjacent to the territorial
sea of that State determined by that State
in accordance with international law and
extending not more than 200 nautical miles
from the baselines from which the breadth
of its territorial sea is measured;

(b) to preventive measures, wherever taken, to pre-

vent or minimize such damage.

Article III

1.

Except as provided in paragraphs 2 and 3 of this
Article, the owner of a ship at the time of an inci-
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dent, or, where the incident consists of a series of
occurrences, at the time of the first such occur-
rence, shall be liable for any pollution damage
caused by the ship as a result of the incident.

. No liability for pollution damage shall attach to

the owner if he proves that the damage:

(a) resulted from an act of war, hostilities, civil
war, insurrection or a natural phenomenon
of an exceptional, inevitable and irresistible
character, or

(b) was wholly caused by an act or omission
done with intent to cause damage by a third
party, or

(c) was wholly caused by the negligence or other
wrongful act of any Government or other
authority responsible for the maintenance of
lights or other navigational aids in the exer-
cise of that function.

. If the owner proves that the pollution damage

resulted wholly or partially either from an act
or omission done with intent to cause damage
by the person who suffered the damage or from
the negligence of that person, the owner may be
exonerated wholly or partially from his liability
to such person.

. No claim for compensation for pollution damage

may be made against the owner otherwise than
in accordance with this Convention. Subject
to paragraph 5 of this Article, no claim for
compensation for pollution damage under this
Convention or otherwise may be made against:

(a) the servants or agents of the owner or the
members of the crew;

(b) the pilot or any other person who, without
being a member of the crew, performs serv-
ices for the ship;

(c) any charterer (howsoever described, includ-
ing a bareboat charterer), manager or opera-
tor of the ship;

(d) any person performing salvage operations
with the consent of the owner or on the
instructions of a competent public authority;

(e) any person taking preventive measures;

(f) all servants or agents of persons mentioned in
subparagraphs (c), (d) and (e); unless the dam-
age resulted from their personal act or omission,
committed with the intent to cause such dam-
age, or recklessly and with knowledge that such
damage would probably result.
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5. Nothing in this Convention shall prejudice any right
of recourse of the owner against third parties.

Article IV

When an incident involving two or more ships
occurs and pollution damage results therefrom, the
owners of all the ships concerned, unless exoner-
ated under Article II1, shall be jointly and severally
liable for all such damage which is not reasonably
separable.

Article V

1. The owner of a ship shall be entitled to limit his
liability under this Convention in respect of any
one incident to an aggregate amount calculated
as follows:

(a) 4,510,000 units of account for a ship not
exceeding 5,000 units of tonnage;

(b) for a ship with a tonnage in excess thereof,
for each additional unit of tonnage, 631
units of account in addition to the amount
mentioned in sub-paragraph (a);

provided, however, that this aggregate amount
shall not in any event exceed 89,770,000 units
of account.

2. The owner shall not be entitled to limit his liabil-
ity under this Convention if it is proved that the
pollution damage resulted from his personal act
or omission, committed with the intent to cause
such damage, or recklessly and with knowledge
that such damage would probably result.

3. For the purpose of availing himself of the benefit
of limitation provided for in paragraph 1 of this
Article the owner shall constitute a fund for the
total sum representing the limit of his liability
with the Court or other competent authority
of any one of the Contracting States in which
action is brought under Article IX or, if no action
is brought, with any Court or other competent
authority in any one of the Contracting States in
which an action can be brought under Article IX.
The fund can be constituted either by depositing
the sum or by producing a bank guarantee or
other guarantee, acceptable under the legislation
of the Contracting State where the fund is consti-
tuted, and considered to be adequate by the Court
or other competent authority.

4. The fund shall be distributed among the claim-
ants in proportion to the amounts of their
established claims.
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5. If before the fund is distributed the owner or any

of his servants or agents or any person provid-
ing him insurance or other financial security
has as a result of the incident in question, paid
compensation for pollution damage, such per-
son shall, up to the amount he has paid, acquire
by subrogation the rights which the person so
compensated would have enjoyed under this
Convention.

. The right of subrogation provided for in para-

graph 5 of this Article may also be exercised by
a person other than those mentioned therein in
respect of any amount of compensation for pol-
lution damage which he may have paid but only
to the extent that such subrogation is permitted
under the applicable national law.

. Where the owner or any other person establishes

that he may be compelled to pay at a later date
in whole or in part any such amount of compen-
sation, with regard to which such person would
have enjoyed a right of subrogation under para-
graphs 5 or 6 of this Article, had the compensa-
tion been paid before the fund was distributed,
the Court or other competent authority of the
State where the fund has been constituted may
order that a sufficient sum shall be provisionally
set aside to enable such person at such later date
to enforce his claim against the fund.

. Claims in respect of expenses reasonably

incurred or sacrifices reasonably made by the
owner voluntarily to prevent or minimize pollu-
tion damage shall rank equally with other claims
against the fund.

9. (a) The ‘unit of account’ referred to in paragraph

1 of this Article is the Special Drawing Right
as defined by the International Monetary
Fund. The amounts mentioned in paragraph
1 shall be converted into national currency
on the basis of the value of that currency
by reference to the Special Drawing Right
on the date of the constitution of the fund
referred to in paragraph 3. The value of the
national currency, in terms of the Special
Drawing Right, of a Contracting State which
is a member of the International Monetary
Fund shall be calculated in accordance
with the method of valuation applied by
the International Monetary Fund in effect
on the date in question for its operations
and transactions. The value of the national
currency, in terms of the Special Drawing
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Right, of a Contracting State which is not
a member of the International Monetary
Fund shall be calculated in a manner
determined by that State.

(b) Nevertheless, a Contracting State which is
not a member of the International Monetary
Fund and whose law does not permit the
application of the provisions of paragraph
9(a) may, at the time of ratification, accept-
ance, approval of or accession to this
Convention or at any time thereafter, declare
that the unit of account referred to in para-
graph 9(a) shall be equal to 15 gold francs.
The gold franc referred to in this paragraph
corresponds to sixty-five and a half milli-
grammes of gold of millesimal fineness nine
hundred. The conversion of the gold franc
into the national currency shall be made
according to the law of the State concerned.

(c) The calculation mentioned in the last sen-
tence of paragraph 9(a) and the conversion
mentioned in paragraph 9(b) shall be made
in such manner as to express in the national
currency of the Contracting State as far as
possible the same real value for the amounts
in paragraph 1 as would result from the
application of the first three sentences of
paragraph 9(a). Contracting States shall
communicate to the depositary the manner
of calculation pursuant to paragraph 9(a),
or the result of the conversion in paragraph
9(b) as the case may be, when depositing
an instrument of ratification, acceptance,
approval of or accession to this Convention
and whenever there is a change in either.

10. For the purpose of this Article the ship’s-

11.

tonnage shall be the gross tonnage
calculated in accordance with the tonnage-
measurement regulations contained in Annex
I of the International Convention on Tonnage
Measurement of Ships, 1969.

The insurer or other person providing financial
security shall be entitled to constitute a fund
in accordance with this Article on the same
conditions and having the same effect as if it
were constituted by the owner. Such a fund may
be constituted even if, under the provisions of
paragraph 2, the owner is not entitled to limit
his liability, but its constitution shall in that
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case not prejudice the rights of any claimant
against the owner.

Article VI

1. Where the owner, after an incident, has consti-

tuted a fund in accordance with Article V, and is
entitled to limit his liability,

(a) no person having a claim for pollution dam-
age arising out of that incident shall be enti-
tled to exercise any right against any other
assets of the owner in respect of such claim;

(b) the Court or other competent authority of
any Contracting State shall order the release
of any ship or other property belonging to
the owner which has been arrested in respect
of a claim for pollution damage arising out
of that incident, and shall similarly release
any bail or other security furnished to avoid
such arrest.

. The foregoing shall, however, only apply if the

claimant has access to the Court administering
the fund and the fund is actually available in
respect of his claim.

Article VII

1. The owner of a ship registered in a Contracting

State and carrying more than 2,000 tons of oil
in bulk as cargo shall be required to maintain
insurance or other financial security, such as the
guarantee of a bank or a certificate delivered by
an international compensation fund, in the sums
fixed by applying the limits of liability prescribed
in Article V, paragraph 1 to cover his liability for
pollution damage under this Convention.

. A certificate attesting that insurance or other

financial security is in force in accordance
with the provisions of this Convention shall
be issued to each ship after the appropriate
authority of a Contracting State has determined
that the requirements of paragraph 1 have been
complied with. With respect to a ship registered
in a Contracting State such certificate shall be
issued or certified by the appropriate authority
of the State of the ship’s registry; with respect
to a ship not registered in a Contracting State
it may be issued or certified by the appropriate
authority of any Contracting State. This certifi-
cate shall be in the form of the annexed model
and shall contain the following particulars:



3.2 International Convention of 27 November 1992

(a) name of ship and port of registration;

(b) name and principal place of business of owner;

(c) type of security;

(d) name and principal place of business of
insurer or other person giving security and,
where appropriate, place of business where
the insurance or security is established;

(e) period of validity of certificate which shall
not be longer than the period of validity of
the insurance or other security.

. The certificate shall be in the official language
or languages of the issuing State. If the lan-
guage used is neither English nor French, the
text shall include a translation into one of these
languages.

. The certificate shall be carried on board the ship
and a copy shall be deposited with the authori-
ties who keep the record of the ship’s registry
or, if the ship is not registered in a Contracting
State, with the authorities of the State issuing or
certifying the certificate.

. An insurance or other financial security shall not
satisfy the requirements of this Article if it can
cease, for reasons other than the expiry of the
period of validity of the insurance or security
specified in the certificate under paragraph 2 of
this Article, before three months have elapsed
from the date on which notice of its termination
is given to the authorities referred to in paragraph
4 of this Article, unless the certificate has been
surrendered to these authorities or a new certifi-
cate has been issued within the said period. The
foregoing provisions shall similarly apply to any
modification which results in the insurance or
security no longer satisfying the requirements of
this Article.

. The State of registry shall, subject to the provi-
sions of this Article, determine the conditions of
issue and validity of the certificate.

. Certificates issued or certified under the author-
ity of a Contracting State in accordance with par-
agraph 2 shall be accepted by other Contracting
States for the purposes of this Convention
and shall be regarded by other Contracting
States as having the same force as certificates
issued or certified by them even if issued or
certified in respect of a ship not registered in a
Contracting State. A Contracting State may at
any time request consultation with the issuing or

10.

11

12.

47

certifying State should it believe that the insurer
or guarantor named in the certificate is not
financially capable of meeting the obligations
imposed by this Convention.

. Any claim for compensation for pollution dam-

age may be brought directly against the insurer
or other person providing financial security
for the owner’s liability for pollution damage.
In such case the defendant may, even if the
owner is not entitled to limit his liability
according to Article V, paragraph 2, avail
himself of the limits of liability prescribed in
Article V, paragraph 1. He may further avail
himself of the defences (other than the bank-
ruptcy or winding up of the owner) which the
owner himself would have been entitled to
invoke. Furthermore, the defendant may avail
himself of the defence that the pollution dam-
age resulted from the wilful misconduct of the
owner himself, but the defendant shall not avail
himself of any other defence which he might
have been entitled to invoke in proceedings
brought by the owner against him. The defend-
ant shall in any event have the right to require
the owner to be joined in the proceedings.

. Any sums provided by insurance or by other

financial security maintained in accordance
with paragraph 1 of this Article shall be avail-
able exclusively for the satisfaction of claims
under this Convention.

A Contracting State shall not permit a ship
under its flag to which this Article applies to
trade unless a certificate has been issued under
paragraph 2 or 12 of this Article.

. Subject to the provisions of this Article,

each Contracting State shall ensure, under its
national legislation, that insurance or other
security to the extent specified in paragraph 1
of this Article is in force in respect of any ship,
wherever registered, entering or leaving a port
in its territory, or arriving at or leaving an off-
shore terminal in its territorial sea, if the ship
actually carries more than 2,000 tons of oil in
bulk as cargo.

If insurance or other financial security is not
maintained in respect of a ship owned by a
Contracting State, the provisions of this Article
relating thereto shall not be applicable to such
ship, but the ship shall carry a certificate issued
by the appropriate authorities of the State of
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the ship’s registry stating that the ship is owned
by that State and that the ship’s liability is cov-
ered within the limits prescribed by Article V,
paragraph 1. Such a certificate shall follow as
closely as practicable the model prescribed by
paragraph 2 of this Article.

Article VIII

Rights of compensation under this Convention
shall be extinguished unless an action is brought
thereunder within three years from the date when
the damage occurred. However, in no case shall an
action be brought after six years from the date of
the incident which caused the damage. Where this
incident consists of a series of occurrences, the six
years’ period shall run from the date of the first
such occurrence.

Article IX

1. Where an incident has caused pollution damage
in the territory, including the territorial sea or
an area referred to in Article II, of one or more
Contracting States or preventive measures have
been taken to prevent or minimize pollution dam-
age in such territory including the territorial sea
or area, actions for compensation may only be
brought in the Courts of any such Contracting
State or States. Reasonable notice of any such
action shall be given to the defendant.

2. Each Contracting State shall ensure that its
Courts possess the necessary jurisdiction to
entertain such actions for compensation.

3. After the fund has been constituted in accordance
with Article V the Courts of the State in which the
fund is constituted shall be exclusively competent
to determine all matters relating to the apportion-
ment and distribution of the fund.

Article X

1. Any judgment given by a Court with jurisdiction
in accordance with Article IX which is enforce-
able in the State of origin where it is no longer
subject to ordinary forms of review, shall be rec-
ognized in any Contracting State, except:

(a) where the judgment was obtained by fraud;
or

(b) where the defendant was not given reason-
able notice and a fair opportunity to present
his case.
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2. A judgment recognized under paragraph 1 of this
Article shall be enforceable in each Contracting
State as soon as the formalities required in that
State have been complied with. The formalities
shall not permit the merits of the case to be re-
opened.

Article XI

1. The provisions of this Convention shall not
apply to warships or other ships owned or
operated by a State and used, for the time being,
only on government non-commercial service.

2. With respect to ships owned by a Contracting
State and used for commercial purposes, each
State shall be subject to suit in the jurisdic-
tions set forth in Article IX and shall waive
all defences based on its status as a sovereign
State.

Article XII

This Convention shall supersede any International
Conventions in force or open for signature, rati-
fication or accession at the date on which the
Convention is opened for signature, but only to
the extent that such Conventions would be in con-
flict with it; however, nothing in this Article shall
affect the obligations of Contracting States to non-
Contracting States arising under such International
Conventions.

Article XII bis
Transitional provisions

The following transitional provisions shall apply in
the case of a State which at the time of an incident
is a Party both to this Convention and to the 1969
Liability Convention:

(a) where an incident has caused pollution damage
within the scope of this Convention, liability
under this Convention shall be deemed to be
discharged if, and to the extent that, it also
arises under the 1969 Liability Convention;

(b) where an incident has caused pollution dam-
age within the scope of this Convention, and
the State is a Party both to this Convention
and to the International Convention on the
Establishment of an International Fund for
Compensation for Oil Pollution Damage, 1971,
liability remaining to be discharged after the
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application of subparagraph (a) of this Article
shall arise under this Convention only to the
extent that pollution damage remains uncom-
pensated after application of the said 1971
Convention;

(c) in the application of Article III, paragraph 4, of this
Convention the expression ‘this Convention’
shall be interpreted as referring to this Convention
or the 1969 Liability Convention, as appropriate;

(d) in the application of Article V, paragraph 3, of
this Convention the total sum of the fund to
be constituted shall be reduced by the amount
by which liability has been deemed to be dis-
charged in accordance with sub-paragraph (a)
of this Article.

Article XII ter
Final clauses

The final clauses of this Convention shall be
Articles XII-XVIII of the Protocol of 1992 to
amend the 1969 Liability Convention. References
in this Convention to Contracting States shall be
taken to mean references to the Contracting States
of that Protocol.

Final clauses of the Protocol of 1992 to amend the
1969 Civil Liability Convention

Article XII

Signature, ratification, acceptance, approval
and accession

1. This Protocol shall be open for signature at
London from 15 January 1993 to 14 January
1994 by all States.

2. Subject to paragraph 4, any State may become a
Party to this Protocol by:

(a) signature subject to ratification, acceptance
or approval followed by ratification, accept-
ance or approval; or

(b) accession.

3. Ratification, acceptance, approval or accession
shall be effected by the deposit of a formal
instrument to that effect with the Secretary-
General of the Organization.

4. Any Contracting State to the International
Convention on the Establishment of an
International Fund for Compensation for Oil
Pollution Damage, 1971, hereinafter referred
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to as the 1971 Fund Convention, may ratify,
accept, approve or accede to this Protocol only
if it ratifies, accepts, approves or accedes to the
Protocol of 1992 to amend that Convention at the
same time, unless it denounces the 1971 Fund
Convention to take effect on the date when this
Protocol enters into force for that State.

5. A State which is a Party to this Protocol but not
a Party to the 1969 Liability Convention shall
be bound by the provisions of the 1969 Liability
Convention as amended by this Protocol in rela-
tion to other States Parties hereto, but shall not
be bound by the provisions of the 1969 Liability
Convention in relation to States Parties thereto.

6. Any instrument of ratification, acceptance,
approval or accession deposited after the entry
into force of an amendment to the 1969 Liability
Convention as amended by this Protocol shall be
deemed to apply to the Convention so amended,
as modified by such amendment.

Article XIII
Entry into force

1. This Protocol shall enter into force twelve
months following the date on which ten States
including four States each with not less than
one million units of gross tanker tonnage have
deposited instruments of ratification, accept-
ance, approval or accession with the Secretary-
General of the Organization.

2. However, any Contracting State to the 1971 Fund
Convention may, at the time of the deposit of its
instrument of ratification, acceptance, approval
or accession in respect of this Protocol, declare
that such instrument shall be deemed not to be
effective for the purposes of this Article until the
end of the six-month period in Article XXXI of
the Protocol of 1992 to amend the 1971 Fund
Convention. A State which is not a Contracting
State to the 1971 Fund Convention but which
deposits an instrument of ratification, acceptance,
approval or accession in respect of the Protocol
of 1992 to amend the 1971 Fund Convention may
also make a declaration in accordance with this
paragraph at the same time.

3. Any State which has made a declaration in
accordance with the preceding paragraph may
withdraw it at any time by means of a notifica-
tion addressed to the Secretary-General of the
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Organization. Any such withdrawal shall take
effect on the date the notification is received,
provided that such State shall be deemed to have
deposited its instrument of ratification, accept-
ance, approval or accession in respect of this
Protocol on that date.

. For any State which ratifies, accepts, approves or

accedes to it after the conditions in paragraph 1
for entry into force have been met, this Protocol
shall enter into force twelve months following
the date of deposit by such State of the appropri-
ate instrument.

Article XIV

Revision and amendment

1.

A Conference for the purpose of revising or
amending the 1992 Liability Convention may be
convened by the Organization.

. The Organization shall convene a Conference

of Contracting States for the purpose of revis-
ing or amending the 1992 Liability Convention
at the request of not less than one third of the
Contracting States.

Article XV

Amendments of limitation amounts

1

. Upon the request of at least one quarter of

the Contracting States any proposal to amend
the limits of liability laid down in Article V,
paragraph 1, of the 1969 Liability Convention
as amended by this Protocol shall be circulated
by the Secretary-General to all Members of the
Organization and to all Contracting States.

. Any amendment proposed and circulated as

above shall be submitted to the Legal Committee
of the Organization for consideration at a date at
least six months after the date of its circulation.

. All Contracting States to the 1969 Liability

Convention as amended by this Protocol,
whether or not Members of the Organization,
shall be entitled to participate in the proceedings
of the Legal Committee for the consideration
and adoption of amendments.

. Amendments shall be adopted by a two-thirds

majority of the Contracting States present and
voting in the Legal Committee, expanded as
provided for in paragraph 3, on condition that at
least one half of the Contracting States shall be
present at the time of voting.

5.

6.

7.
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When acting on a proposal to amend the limits,
the Legal Committee shall take into account
the experience of incidents and in particular
the amount of damage resulting therefrom,
changes in the monetary values and the effect
of the proposed amendment on the cost of
insurance. It shall also take into account the
relationship between the limits in Article V,
paragraph 1, of the 1969 Liability Convention as
amended by this Protocol and those in Article 4,
paragraph 4, of the International Convention on
the Establishment of an International Fund for
Compensation for Oil Pollution Damage, 1992.

(a) No amendment of the limits of liabil-
ity under this Article may be considered
before 15 January 1998 nor less than five
years from the date of entry into force of
a previous amendment under this Article.
No amendment under this Article shall be
considered before this Protocol has entered
into force.

(b) No limit may be increased so as to exceed
an amount which corresponds to the limit
laid down in the 1969 Liability Convention
as amended by this Protocol increased by 6
per cent per year calculated on a compound
basis from 15 January 1993.

(c) No limit may be increased so as to exceed an
amount which corresponds to the limit laid
down in the 1969 Liability Convention as
amended by this Protocol multiplied by 3.

Any amendment adopted in accordance with
paragraph 4 shall be notified by the Organization
to all Contracting States. The amendment shall
be deemed to have been accepted at the end of a
period of eighteen months after the date of noti-
fication, unless within that period not less than
one quarter of the States that were Contracting
States at the time of the adoption of the amend-
ment by the Legal Committee have communi-
cated to the Organization that they do not accept
the amendment in which case the amendment is
rejected and shall have no effect.

. An amendment deemed to have been accepted

in accordance with paragraph 7 shall enter into
force eighteen months after its acceptance.

. All Contracting States shall be bound by the

amendment, unless they denounce this Protocol
in accordance with Article XVI, paragraphs 1
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and 2, at least six months before the amendment
enters into force. Such denunciation shall take
effect when the amendment enters into force.
10. When an amendment has been adopted by
the Legal Committee but the eighteen-month
period for its acceptance has not yet expired, a
State which becomes a Contracting State during
that period shall be bound by the amendment
if it enters into force. A State which becomes
a Contracting State after that period shall
be bound by an amendment which has been
accepted in accordance with paragraph 7. In
the cases referred to in this paragraph, a State
becomes bound by an amendment when that
amendment enters into force, or when this
Protocol enters into force for that State, if later.

Article XVI
Denunciation

1. This Protocol may be denounced by any Party
at any time after the date on which it enters into
force for that Party.

2. Denunciation shall be effected by the deposit of
an instrument with the Secretary-General of the
Organization.

3. A denunciation shall take effect twelve months,
or such longer period as may be specified in the
instrument of denunciation, after its deposit with
the Secretary-General of the Organization.

4. As between the Parties to this Protocol, denun-
ciation by any of them of the 1969 Liability
Convention in accordance with Article XVI
thereof shall not be construed in any way as a
denunciation of the 1969 Liability Convention
as amended by this Protocol.

5. Denunciation of the Protocol of 1992 to amend the
1971 Fund Convention by a State which remains
a Party to the 1971 Fund Convention shall be
deemed to be a denunciation of this Protocol.
Such denunciation shall take effect on the date
on which denunciation of the Protocol of 1992
to amend the 1971 Fund Convention takes effect
according to Article XXXIV of that Protocol.

Article XVII
Depositary

1. This Protocol and any amendments accepted
under Article XV shall be deposited with the
Secretary-General of the Organization.
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2. The Secretary-General of the Organization shall:

(a) inform all States which have signed or
acceded to this Protocol of:

(i) eachnew signature or deposit of an instru-
ment together with the date thereof;

(i1) each declaration and notification under
Article XIII and each declaration and com-
munication under Article V, paragraph 9,
of the 1992 Liability Convention;

(iii) the date of entry into force of this
Protocol;

(iv) any proposal to amend limits of liabil-
ity which has been made in accordance
with Article XV, paragraph 1;

(v) any amendment which has been
adopted in accordance with Article XV,
paragraph 4;

(vi) any amendment deemed to have been
accepted under Article XV, paragraph
7, together with the date on which that
amendment shall enter into force in
accordance with paragraphs 8 and 9 of
that Article;

(vii) the deposit of any instrument of denun-
ciation of this Protocol together with
the date of the deposit and the date on
which it takes effect;

(viii) any denunciation deemed to have been
made under Article XVI, paragraph 5;

(ix) any communication called for by any
Article of this Protocol;

(b) transmit certified true copies of this Protocol
to all Signatory States and to all States which
accede to this Protocol.

3. As soon as this Protocol enters into force,
the text shall be transmitted by the Secretary-
General of the Organization to the Secretariat
of the United Nations for registration and pub-
lication in accordance with Article 102 of the
Charter of the United Nations.

Article XVIII
Languages

This Protocol is established in a single original
in the Arabic, Chinese, English, French, Russian
and Spanish languages, each text being equally
authentic.



52 3. CLC, CLC 1992

DONE AT LONDON this twenty-seventh day of 3.2.1 Annex — Certificate of Insurance
November one thousand nine hundred and ninety- o Other Financial Security in Respect of
two. Civil Liability for Oil Pollution Damage

IN WITNESS WHEREOF the undersigned, being  Issued in accordance with the provisions of Article
duly authorized by their respective Governments VII of the International Convention on Civil

for that purpose, have signed this Protocol. Liability for Oil Pollution Damage, 1992.
Name of ship Distinctive number Port of Name and address of owner
or letters registry

This is to certify that there is in force in respect of the above-named ship a policy of insurance or other
financial security satisfying the requirements of Article VII of the International Convention on Civil
Liability for Oil Pollution Damage, 1992.

TYPE OF SECUTILY ..ttt ettt a e bbbt bt b et e e et et e bt e bt e bt e st st e st et et esbestesbesaeene
DUTAtion OF SECUTTLY ... . ioiiiiiiieietieeterter ettt ettt s b st bt et eb et et et b bt e bt e bt e bt st st este b enesaesaesbeene
Name and Address of the Insurer(s) and/or Guarantor(s)

INGITIE ..ot ettt ettt et e bbbt e et e bt et e et e e at e eat e e ae e e bt e e h e e e bt e bt bt e bttt et e eat e ea s e e ateeb b e eh b e ehe e st e e bt e beebeente s
AUATESS ..o h e s bt h bt h et h et a et bt eb et a et a e eeen
This certificate s valid UNTL ... et
Issued or certified by the GOVErNMENT Of ..........coiiiiiiiiiiii ettt ettt
(Full designation of the State)

(Place) (Date)

Signature and Title of issuing or
certifying official

Explanatory Notes:

1. If desired, the designation of the State may include a reference to the competent public authority of the
country where the certificate is issued.

2. If the total amount of security has been furnished by more than one source, the amount of each of them
should be indicated.

3. If security is furnished in several forms, these should be enumerated.

4. The entry ‘Duration of Security’ must stipulate the date on which such security takes effect.
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3.3 Resolution (Adopted by

the Legal Committee of the
International Maritime Organization
on 18 October 2000): Adoption

of Amendments of the Limitation
Amounts in the Protocol of

1992 to Amend the International
Convention on Civil Liability for
Oil Pollution Damage, 1969

THE LEGAL COMMITTEE at its eighty-second
session:

RECALLING Article 33(b) of the Convention
on the International Maritime Organization
(hereinafter referred to as the ‘IMO Convention’)
concerning the functions of the Committee,

MINDFUL of Article 36 of the IMO Convention
concerning rules governing the procedures to be
followed when exercising the functions conferred
on it by or under any international convention or
instrument,

RECALLING FURTHER Article XV of the
Protocol of 1992 to amend the International
Convention on Civil Liability for Oil Pollution
Damage, 1969 (hereinafter referred to as the ‘1992
CLC Protocol’) concerning the procedures for
amending the limitation amounts set out in Article
VI(1) of the 1992 CLC Protocol,

HAVING CONSIDERED amendments to the limi-
tation amounts proposed and circulated in accord-
ance with the provisions of Article XV(1) and (2)
of the 1992 CLC Protocol,

1. ADOPTS, in accordance with Article XV(4)
of the 1992 CLC Protocol, amendments to the
limitation amounts set out in Article VI(1) of the
1992 CLC Protocol, as set out in the Annex to
this resolution;

53

2. DETERMINES, in accordance with Article
XV(7) of the 1992 CLC Protocol, that these
amendments shall be deemed to have been
accepted on 1 May 2002 unless, prior to that
date, not less than one quarter of the States that
were Contracting States on the date of the adop-
tion of these amendments (being 18 October
2000) have communicated to the Organization
that they do not accept these amendments;

3. FURTHER DETERMINES that, in accordance
with Article XV(8) of the 1992 CLC Protocol,
these amendments, deemed to have been accepted
in accordance with paragraph 2 above, shall enter
into force on 1 November 2003;

4. REQUESTS the Secretary-General, in accordance
with Articles XV(7) and XVII(2)(v) of the 1992
CLC Protocol, to transmit certified copies of the
present resolution and the amendments contained
in the Annex thereto to all States which have
signed or acceded to the 1992 CLC Protocol; and

5. FURTHER REQUESTS the Secretary-General
to transmit copies of the present resolution and
its Annex to the Members of the Organization
which have not signed or acceded to the 1992
CLC Protocol.

3.3.1 Annex — Amendments

of the limitations amounts

in the protocol of 1992 to amend

the International Convention on Civil
Liability for Oil Pollution Damage, 1969

Article VI(1) of the 1992 CLC Protocol is amended
as follows:

¢ the reference to ‘3 million units of account’ shall
read ‘4,510,000 units of account’;

¢ the reference to ‘420 units of account’ shall read
‘631 units of account’; and

e the reference to ‘59.7 million units of account’
shall read ‘89,770,000 units of account’.
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IOPCE, IOPCF 1992
1992 Fund Convention

4.1 General Information

International Convention on the Establishment of an International Fund for Compensation for Oil
Pollution Damage

Most common abbreviation(s)  1IOPCF, IOPCF 1992, 1992 Fund Convention

Organisation International Maritime Organization (IMO)

Reference IOPCF 1971: 1110 UNTS 57, Cmnd 5061
IOPCF 1992: RMC 1.7.111, I1.1.7.111, Misc 37 (1994), Cm 2658
http://www.iopcfund.org/

Status

Adoption IOPCF 1992: 27 November 1992
IOPCF 1971: 18 December 1971
IOPCEF Protocol of 1976: 19 November 1976
IOPCF Protocol of 1984: 25 May 1984
2000 Amendments: 18 October 2000

Entry into force IOPCF 1992: 30 May 1996
IOPCF 1971: 16 October 1978 (and ceased to be in force on 24 May
2002)
TIOPCEF Protocol of 1976: 22 november 1994
IOPCEF Protocol of 1984: /
2000 Amendments: 1 November 2003 (under tacit acceptance)

State Parties to IOPCF 1992 Albania, Algeria, Angola, Antigua and Barbuda, Argentina, Australia,
Bahamas, Bahrain, Barbados, Belgium, Belize, Brunei Darussalam,
Bulgaria, Cambodia, Cameroon, Canada, Cape Verde, China (Hong
Kong Special Administrative Region), Colombia, Comoros, Congo, Cook
Islands, Croatia, Cyprus, Denmark, Djibouti, Dominica, Dominican
Republic, Estonia, Fiji, Finland, Faroe Islands, France, Gabon, Georgia,
Germany, Ghana, Greece, Grenada, Guinea, Hungary, Iceland, India,
Ireland, Israel, Italy, Jamaica, Japan, Kenya, Kiribati, Latvia, Liberia,
Lithuania, Luxembourg, Madagascar, Malaysia, Maldives, Malta, Marshall
Islands, Mauritius, Mexico, Monaco, Morocco, Mozambique, Namibia,
the Netherlands, New Zealand, Nigeria, Norway, Oman, Panama,
Papua, New Guinea, Philippines, Poland, Portugal, Qatar, Republic
of Korea, Russian Federation, Saint Kitts and Nevis, Saint Lucia, Saint

55



56

Case Law

Literature

4. IOPCEF, IOPCF 1992

Vincent and the Grenadines, Samoa, Seychelles, Sierra Leone,
Singapore, Slovenia, South Africa, Spain, Sri Lanka, Sweden,
Switzerland, Tonga, Trinidad and Tobago, Tunisia, Turkey, Tuvalu,
United Arab Emirates, United Kingdom, United Republic of Tanzania,
Uruguay, Vanuatu, Venezuela

See the brochure ‘The IOPC Funds’ 25 years of compensating victims
of oil pollution incidents’, the Claims Manual, the Annual Reports and the
General Explanatory Note on http://www.iopcfund.org/publications.htm
Court of Appeal, Messina, 24 December 1993 (Patmos)

Court of first instance Genoa, 5 April 1996 (Haven)

See the brochure ‘The IOPC Funds’ 25 years of compensating victims
of oil pollution incidents’, the Claims Manual, the Annual Reports and
the General Explanatory Note on http://www.iopcfund.org/publica-
tions.htm

BrANS, E, ‘Liability for Ecological Damage under the 1992 Protocols
to the Civil Liability Convention and the Fund Convention, and the Oil
Pollution Act of 1990°, Tijdschrift voor Milieuaansprakelijkheid, 1994,
pp. 61-67 and 85-91.

Brans, E, ‘The Braer and the Admissibility of Claims for Pollution
Damage under the 1992 Protocols to the Civil Liability Convention and
the Fund Convention’, Environmental Liability, 1995, pp. 61-69.
DELA RUE, C (ed), Liability for Damage to the Marine Environment,
Lloyd’s of London, London, 1993, 268 p.

DRrAME, I, ‘Recovering Damage to the Environment per se Following
an Oil Spill: the Shadows and Lights of the Civil Liability and Fund
Conventions of 1992, Review of European Community and International
Environmental Law, 2005, pp. 63-72.

GASKELL, N, ‘Compensation for oil pollution: 1992 Protocols to the
Civil Liability Convention and the fund Convention’, The International
Journal of Marine and Coastal Law, 1993, pp. 286-290.

Gaucl, G, Oil Pollution at Sea: Civil Liabilty and Compensation for
Damage, Wiley, Chichester, 1997, 313 p.

GORANSSON, M, ‘Liability for damage to the Marine Environment’, in
A BoYLE & D FRrREESTONE (ed), International Law and Sustainable
Development. Past Achievements and Future Challenges, Oxford
University Press, Oxford, 1999, pp. 347-358.

GORANSSON, M, ‘The 1984 and 1992 Protocols to the Civil Liability
Convention, 1969 and the Fund Convention, 1971°, in C DELA RUE
(ed), Liability for Damage to the Marine Environment, Lloyd’s of
London, 1993, pp. 71-82.

JacoBssoN, M, ‘Oil pollution liability and compensation: an interna-
tional regime’, Uniform Law Review, 1996, pp. 260-273.

JacoBssoN, M, ‘The International Conventions on Liability for
Compensation for Oil Pollution Damage and the Activities of the
International Oil Pollution Compensation Fund’, in C DE LA RUE (ed),
Liability for Damage to the Marine Environment, Lloyd’s of London,
London, 1993, pp. 39-55.

KeNDE, C, ‘Liability for pollution damage and legal assessment of
damage to the marine environment’, Journal of Energy and Natural
Resources Law, 1993, vol. 11, nr. 2, pp. 105-119.



4.2 International Convention of 27 November 1992 57

MERIALDL, A, ‘The Patmos and Haven Cases: recent developments’,
The International Journal of Marine and Coastal Law, 1994, pp. 389-393.
NESTEROWICZ, M, ‘An Economic Analysis of Compensation for Oil
Pollution Damage: Recent Developments in Respect of International
Oil Pollution Compensation Funds’, Journal of Maritime Law and
Commerce, 2006, pp. 559-566.

NicHOLS, J, ‘Scope of compensation for environmental damage under
the 1992 Civil Liability Convention and the 1992 Fund Convention’, in
F MaEgs (ed), Marine Resource Damage Assessment, Springer,
Dordrecht (The Netherlands), 2005, pp. 59-66.

WILKINSON, D, ‘Moving the boundaries of compensable environ-
mental damage caused by marine oil spills: the effect of two new inter-

national protocols’, Journal of Environmental Law, 1993, pp. 71-90.

4.2 International Convention
of 27 November 1992 on the
Establishment of an International
Fund for Compensation for Oil
Pollution Damage

The States Parties to the present Convention,

BEING PARTIES to the International Convention
on Civil Liability for Oil Pollution Damage,
adopted at Brussels on 29 November 1969,

CONSCIOUS of the dangers of pollution posed by
the world-wide maritime carriage of oil in bulk,

CONVINCED of the need to ensure that adequate
compensation is available to persons who suffer
damage caused by pollution resulting from the
escape or discharge of oil from ships,

CONSIDERING that the International Convention
of 29 November 1969, on Civil Liability for Oil
Pollution Damage, by providing a régime for
compensation for pollution damage in Contracting
States and for the costs of measures, wherever
taken, to prevent or minimize such damage, repre-
sents a considerable progress towards the achieve-
ment of this aim,

CONSIDERING HOWEVER that this régime does
not afford full compensation for victims of oil
pollution damage in all cases while it imposes an
additional financial burden on shipowners,

CONSIDERING FURTHER that the economic
consequences of oil pollution damage resulting
from the escape or discharge of oil carried in bulk

at sea by ships should not exclusively be borne by
the shipping industry but should in part be borne by
the oil cargo interests,

CONVINCED of the need to elaborate a compen-
sation and indemnification system supplementary
to the International Convention on Civil Liability
for Oil Pollution Damage with a view to ensuring
that full compensation will be available to victims
of oil pollution incidents and that the shipowners
are at the same time given relief in respect of the
additional financial burdens imposed on them by
the said Convention,

TAKING NOTE of the Resolution on the
Establishment of an International Compensation
Fund for Oil Pollution Damage which was adopted
on 29 November 1969 by the International Legal
Conference on Marine Pollution Damage,

HAVE AGREED as follows:
General provisions

Article I

For the purposes of this Convention:

1. ‘1992 Liability Convention’ means the
International Convention on Civil Liability for
Oil Pollution Damage, 1992.

1bis. ‘1971 Fund Convention’ means the Inter-
national Convention on the Establishment of
an International Fund for Compensation for
Oil Pollution Damage, 1971. For States Parties
to the Protocol of 1976 to that Convention, the
term shall be deemed to include the 1971 Fund
Convention as amended by that Protocol.
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. ‘Ship’, ‘Person’, ‘Owner’, ‘Oil’, ‘Pollution

Damage’, ‘Preventive Measures’, ‘Incident’, and
‘Organization’ have the same meaning as in
Article I of the 1992 Liability Convention.

. ‘Contributing Oil’ means crude oil and fuel oil

as defined in sub-paragraphs (a) and (b) below:

(a) ‘Crude Oil’ means any liquid hydrocarbon
mixture occurring naturally in the earth
whether or not treated to render it suitable for
transportation. It also includes crude oils from
which certain distillate fractions have been
removed (sometimes referred to as ‘topped
crudes’) or to which certain distillate fractions
have been added (sometimes referred to as
‘spiked’ or ‘reconstituted’ crudes).

(b) ‘Fuel Oil’ means heavy distillates or residues
from crude oil or blends of such materials
intended for use as a fuel for the production
of heat or power of a quality equivalent to the
‘American Society for Testing and Materials’
Specification for Number Four Fuel Oil
(Designation D 396-69)’, or heavier.

. ‘Unit of account’ has the same meaning as in

Article V, paragraph 9, of the 1992 Liability
Convention.

. ‘Ship’s tonnage’ has the same meaning as in

Article V, paragraph 10, of the 1992 Liability
Convention.

. “Ton’, in relation to oil, means a metric ton.
. ‘Guarantor’ means any person providing insur-

ance or other financial security to cover an
owner’s liability in pursuance of Article VII,
paragraph 1, of the 1992 Liability Convention.

. ‘Terminal installation’ means any site for the

storage of oil in bulk which is capable of
receiving oil from waterborne transportation,
including any facility situated off-shore and
linked to such site.

. Where an incident consists of a series of occur-

rences, it shall be treated as having occurred on
the date of the first such occurrence.

Article IT

1.

An International Fund for compensation for pol-
lution damage, to be named ‘The International
Oil Pollution Compensation Fund 1992’ and
hereinafter referred to as ‘the Fund’, is hereby
established with the following aims:

4. IOPCEF, IOPCF 1992

(a) to provide compensation for pollution damage
to the extent that the protection afforded by
the 1992 Liability Convention is inadequate;

(b) to give effect to the related purposes set out
in this Convention.

2. The Fund shall in each Contracting State be rec-
ognized as a legal person capable under the laws
of that State of assuming rights and obligations
and of being a party in legal proceedings before
the courts of that State. Each Contracting State
shall recognize the Director of the Fund (herein-
after referred to as ‘The Director’) as the legal
representative of the Fund.

Article III
This Convention shall apply exclusively:
(a) to pollution damage caused:

(i) in the territory, including the territorial sea,
of a Contracting State, and

(ii) in the exclusive economic zone of a
Contracting State, established in accord-
ance with international law, or, if a
Contracting State has not established such
a zone, in an area beyond and adjacent
to the territorial sea of that State deter-
mined by that State in accordance with
international law and extending not more
than 200 nautical miles from the baselines
from which the breadth of its territorial
sea is measured;

(b) to preventive measures, wherever taken, to
prevent or minimize such damage.

Compensation
Article IV

1. For the purpose of fulfilling its function under
Article II, paragraph 1(a), the Fund shall pay
compensation to any person suffering pollu-
tion damage if such person has been unable to
obtain full and adequate compensation for the
damage under the terms of the 1992 Liability
Convention,

(a) because no liability for the damage arises
under the 1992 Liability Convention;

(b) because the owner liable for the damage under
the 1992 Liability Convention is financially
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incapable of meeting his obligations in full
and any financial security that may be pro-
vided under Article VII of that Convention
does not cover or is insufficient to satisfy the
claims for compensation for the damage; an
owner being treated as financially incapable
of meeting his obligations and a financial
security being treated as insufficient if the
person suffering the damage has been unable
to obtain full satisfaction of the amount of
compensation due under the 1992 Liability
Convention after having taken all reasonable
steps to pursue the legal remedies available
to him;

(c) because the damage exceeds the owner’s
liability under the 1992 Liability Convention
as limited pursuant to Article V, paragraph 1,
of that Convention or under the terms of any
other international Convention in force or
open for signature, ratification or accession
at the date of this Convention. Expenses
reasonably incurred or sacrifices reasonably
made by the owner voluntarily to prevent or
minimize pollution damage shall be treated
as pollution damage for the purposes of this
Article.

2. The Fund shall incur no obligation under the

preceding paragraph if:

(a) it proves that the pollution damage resulted
from an act of war, hostilities, civil war or
insurrection or was caused by oil which has
escaped or been discharged from a warship
or other ship owned or operated by a State
and used, at the time of the incident, only on
Government non-commercial service; or

(b) the claimant cannot prove that the damage
resulted from an incident involving one or
more ships.

. If the Fund proves that the pollution damage
resulted wholly or partially either from an act
or omission done with the intent to cause dam-
age by the person who suffered the damage or
from the negligence of that person, the Fund
may be exonerated wholly or partially from its
obligation to pay compensation to such person.
The Fund shall in any event be exonerated to
the extent that the shipowner may have been
exonerated under Article III, paragraph 3, of the
1992 Liability Convention. However, there shall
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be no such exoneration of the Fund with regard
to preventive measures.

4. (a) Except as otherwise provided in sub-

paragraphs (b) and (c) of this paragraph, the
aggregate amount of compensation pay-
able by the Fund under this Article shall in
respect of any one incident be limited, so
that the total sum of that amount and the
amount of compensation actually paid under
the 1992 Liability Convention for pollution
damage within the scope of application of
this Convention as defined in Article III shall
not exceed 203,000,000 units of account.

(b) Except as otherwise provided in sub-paragraph
(c), the aggregate amount of compensation
payable by the Fund under this Article for
pollution damage resulting from a natural
phenomenon of an exceptional, inevitable
and irresistible character shall not exceed
203,000,000 units of account.

(c) The maximum amount of compensation
referred to in sub-paragraphs (a) and (b)
shall be 300,740,000 units of account with
respect to any incident occurring during any
period when there are three Parties to this
Convention in respect of which the combined
relevant quantity of contributing oil received
by persons in the territories of such Parties,
during the preceding calendar year, equalled
or exceeded 600 million tons.

(d) Interest accrued on a fund constituted in
accordance with Article V, paragraph 3, of
the 1992 Liability Convention, if any, shall
not be taken into account for the computation
of the maximum compensation payable by
the Fund under this Article.

(e) The amounts mentioned in this Article shall
be converted into national currency on the
basis of the value of that currency by refer-
ence to the Special Drawing Right on the
date of the decision of the Assembly of the
Fund as to the first date of payment of com-
pensation.

5. Where the amount of established claims against

the Fund exceeds the aggregate amount of
compensation payable under paragraph 4, the
amount available shall be distributed in such a
manner that the proportion between any estab-
lished claim and the amount of compensation
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actually recovered by the claimant under this
Convention shall be the same for all claimants.

6. The Assembly of the Fund may decide that, in
exceptional cases, compensation in accordance
with this Convention can be paid even if the
owner of the ship has not constituted a fund in
accordance with Article V, paragraph 3, of the
1992 Liability Convention. In such case para-
graph 4(e) of this Article applies accordingly.

7. The Fund shall, at the request of a Contracting
State, use its good offices as necessary to assist
that State to secure promptly such personnel,
material and services as are necessary to enable
the State to take measures to prevent or mitigate
pollution damage arising from an incident in
respect of which the Fund may be called upon to
pay compensation under this Convention.

8. The Fund may on conditions to be laid down in
the Internal Regulations provide credit facilities
with a view to the taking of preventive measures
against pollution damage arising from a particu-
lar incident in respect of which the Fund may
be called upon to pay compensation under this
Convention.

Article V
Deleted.
Article VI

Rights to compensation under Article IV shall be
extinguished unless an action is brought thereunder
or a notification has been made pursuant to Article
VII, paragraph 6, within three years from the date
when the damage occurred. However, in no case shall
an action be brought after six years from the date of
the incident which caused the damage.

Article VII

1. Subject to the subsequent provisions of this
Article, any action against the Fund for compen-
sation under Article IV of this Convention shall
be brought only before a court competent under
Article IX of the 1992 Liability Convention in
respect of actions against the owner who is or
who would, but for the provisions of Article III,
paragraph 2, of that Convention, have been lia-
ble for pollution damage caused by the relevant
incident.

2. Each Contracting State shall ensure that its
courts possess the necessary jurisdiction to
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entertain such actions against the Fund as are
referred to in paragraph 1.

. Where an action for compensation for pollution

damage has been brought before a court com-
petent under Article IX of the 1992 Liability
Convention against the owner of a ship or his
guarantor, such court shall have exclusive juris-
dictional competence over any action against
the Fund for compensation under the provisions
of Article IV of this Convention in respect of
the same damage. However, where an action
for compensation for pollution damage under
the 1992 Liability Convention has been brought
before a court in a State Party to the 1992
Liability Convention but not to this Convention,
any action against the Fund under Article IV of
this Convention shall at the option of the claim-
ant be brought either before a court of the State
where the Fund has its headquarters or before
any court of a State Party to this Convention
competent under Article IX of the 1992 Liability
Convention.

. Each Contracting State shall ensure that the

Fund shall have the right to intervene as a party
to any legal proceedings instituted in accordance
with Article IX of the 1992 Liability Convention
before a competent court of that State against the
owner of a ship or his guarantor.

. Except as otherwise provided in paragraph 6,

the Fund shall not be bound by any judgment or
decision in proceedings to which it has not been
a party or by any settlement to which it is not a

party.

. Without prejudice to the provisions of para-

graph 4, where an action under the 1992
Liability Convention for compensation for
pollution damage has been brought against an
owner or his guarantor before a competent court
in a Contracting State, each party to the pro-
ceedings shall be entitled under the national law
of that State to notify the Fund of the proceed-
ings. Where such notification has been made in
accordance with the formalities required by the
law of the court seized and in such time and in
such a manner that the Fund has in fact been
in a position effectively to intervene as a party
to the proceedings, any judgment rendered by
the court in such proceedings shall, after it has
become final and enforceable in the State where
the judgment was given, become binding upon
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the Fund in the sense that the facts and findings in
that judgment may not be disputed by the Fund
even if the Fund has not actually intervened in
the proceedings.

Article VIII

Subject to any decision concerning the distribution
referred to in Article IV, paragraph 5, any judgment
given against the Fund by a court having jurisdic-
tion in accordance with Article VII, paragraphs 1
and 3, shall, when it has become enforceable in the
State of origin and is in that State no longer subject
to ordinary forms of review, be recognized and
enforceable in each Contracting State on the same
conditions as are prescribed in Article X of the
1992 Liability Convention.

Article IX

1. The Fund shall, in respect of any amount of
compensation for pollution damage paid by the
Fund in accordance with Article IV, paragraph
1, of this Convention, acquire by subrogation the
rights that the person so compensated may enjoy
under the 1992 Liability Convention against the
owner or his guarantor.

2. Nothing in this Convention shall prejudice any
right of recourse or subrogation of the Fund
against persons other than those referred to in
the preceding paragraph. In any event the right
of the Fund to subrogation against such person
shall not be less favourable than that of an
insurer of the person to whom compensation has
been paid.

3. Without prejudice to any other rights of subro-
gation or recourse against the Fund which may
exist, a Contracting State or agency thereof
which has paid compensation for pollution damage
in accordance with provisions of national law
shall acquire by subrogation the rights which
the person so compensated would have enjoyed
under this Convention.

Contributions
Article X

1. Annual contributions to the Fund shall be made
in respect of each Contracting State by any
person who, in the calendar year referred to in
Article XII, paragraph 2(a) or (b), has received
in total quantities exceeding 150,000 tons:
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(a) in the ports or terminal installations in the
territory of that State contributing oil
carried by sea to such ports or terminal
installations; and

(b) in any installations situated in the territory of
that Contracting State contributing oil which
has been carried by sea and discharged in
a port or terminal installation of a non-
Contracting State, provided that contributing
oil shall only be taken into account by virtue
of this sub-paragraph on first receipt in a
Contracting State after its discharge in that
non-Contracting State.

2. (a) For the purposes of paragraph 1, where the
quantity of contributing oil received in the
territory of a Contracting State by any per-
son in a calendar year when aggregated with
the quantity of contributing oil received in
the same Contracting State in that year by
any associated person or persons exceeds
150,000 tons, such person shall pay con-
tributions in respect of the actual quantity
received by him notwithstanding that that
quantity did not exceed 150,000 tons.

(b) ‘Associated person’ means any subsidiary or
commonly controlled entity. The question
whether a person comes within this defini-
tion shall be determined by the national law
of the State concerned.

Article XI
Deleted.
Article XII

1. With a view to assessing the amount of annual
contributions due, if any, and taking account of
the necessity to maintain sufficient liquid funds,
the Assembly shall for each calendar year make
an estimate in the form of a budget of:

(i) Expenditure

(a) costs and expenses of the administra-
tion of the Fund in the relevant year and
any deficit from operations in preceding
years;

(b) payments to be made by the Fund in the
relevant year for the satisfaction of claims
against the Fund due under Article IV,
including repayment on loans previously
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taken by the Fund for the satisfaction of
such claims, to the extent that the aggre-
gate amount of such claims in respect of
any one incident does not exceed four
million units of account;

(c) payments to be made by the Fund in the
relevant year for the satisfaction of claims
against the Fund due under Article IV,
including repayments on loans previously
taken by the Fund for the satisfaction of
such claims, to the extent that the aggre-
gate amount of such claims in respect of
any one incident is in excess of four mil-
lion units of account;

(i) Income

(a) surplus funds from operations in preced-
ing years, including any interest;

(b) annual contributions, if required to bal-
ance the budget;

(c) any other income.

. The Assembly shall decide the total amount of

contributions to be levied. On the basis of that
decision, the Director shall, in respect of each
Contracting State, calculate for each person
referred to in Article X the amount of his annual
contribution:

(a) in so far as the contribution is for the satis-
faction of payments referred to in paragraph
1(i)(a) and (b) on the basis of a fixed sum
for each ton of contributing oil received in
the relevant State by such persons during the
preceding calendar year; and

(b) in so far as the contribution is for the satis-
faction of payments referred to in paragraph
1(1)(c) of this Article on the basis of a fixed
sum for each ton of contributing oil received
by such person during the calendar year pre-
ceding that in which the incident in question
occurred, provided that State was a Party to
this Convention at the date of the incident.

. The sums referred to in paragraph 2 above

shall be arrived at by dividing the relevant
total amount of contributions required by the
total amount of contributing oil received in all
Contracting States in the relevant year.

. The annual contribution shall be due on the date

to be laid down in the Internal Regulations of the
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Fund. The Assembly may decide on a different
date of payment.

. The Assembly may decide, under conditions to

be laid down in the Financial Regulations of the
Fund, to make transfers between funds received
in accordance with Article XII.2(a) and funds
received in accordance with Article XII.2(b).

Article XIII

1. The amount of any contribution due under

Article XII and which is in arrears shall bear
interest at a rate which shall be determined in
accordance with the Internal Regulations of the
Fund, provided that different rates may be fixed
for different circumstances.

. Each Contracting State shall ensure that any

obligation to contribute to the Fund arising
under this Convention in respect of oil received
within the territory of that State is fulfilled and
shall take any appropriate measures under its
law, including the imposing of such sanctions
as it may deem necessary, with a view to the
effective execution of any such obligation; pro-
vided, however, that such measures shall only be
directed against those persons who are under an
obligation to contribute to the Fund.

. Where a person who is liable in accordance

with the provisions of Articles X and XII to
make contributions to the Fund does not fulfil
his obligations in respect of any such con-
tribution or any part thereof and is in arrear,
the Director shall take all appropriate action
against such person on behalf of the Fund
with a view to the recovery of the amount due.
However, where the defaulting contributor
is manifestly insolvent or the circumstances
otherwise so warrant, the Assembly may, upon
recommendation of the Director, decide that no
action shall be taken or continued against the
contributor.

Article XIV

1. Each Contracting State may at the time when it

deposits its instrument of ratification or acces-
sion or at any time thereafter declare that it
assumes itself obligations that are incumbent
under this Convention on any person who is
liable to contribute to the Fund in accordance
with Article X, paragraph 1, in respect of oil
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received within the territory of that State. Such
declaration shall be made in writing and shall
specify which obligations are assumed.

2. Where a declaration under paragraph 1 is made
prior to the entry into force of this Convention in
accordance with Article XL, it shall be deposited
with the Secretary-General of the Organization
who shall after the entry into force of the
Convention communicate the declaration to the
Director.

3. A declaration under paragraph 1 which is made
after the entry into force of this Convention shall
be deposited with the Director.

4. A declaration made in accordance with this
Article may be withdrawn by the relevant State
giving notice thereof in writing to the Director.
Such notification shall take effect three months
after the Director’s receipt thereof.

5. Any State which is bound by a declaration
made under this Article shall, in any proceed-
ings brought against it before a competent court
in respect of any obligation specified in the
declaration, waive any immunity that it would
otherwise be entitled to invoke.

Article XV

1. Each Contracting State shall ensure that any
person who receives contributing oil within its
territory in such quantities that he is liable to
contribute to the Fund appears on a list to be
established and kept up to date by the Director
in accordance with the subsequent provisions of
this Article.

2. For the purposes set out in paragraph 1, each
Contracting State shall communicate, at a time
and in the manner to be prescribed in the
Internal Regulations, to the Director the name
and address of any person who in respect of that
State is liable to contribute to the Fund pursu-
ant to Article X, as well as data on the relevant
quantities of contributing oil received by any
such person during the preceding calendar year.

3. For the purposes of ascertaining who are, at any
given time, the persons liable to contribute to the
Fund in accordance with Article X, paragraph 1,
and of establishing, where applicable, the quan-
tities of oil to be taken into account for any such
person when determining the amount of his con-
tribution, the list shall be prima facie evidence of
the facts stated therein.
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4. Where a Contracting State does not fulfil its
obligations to submit to the Director the com-
munication referred to in paragraph 2 and this
results in a financial loss for the Fund, that
Contracting State shall be liable to compensate
the Fund for such loss. The Assembly shall,
on the recommendation of the Director, decide
whether such compensation shall be payable by
that Contracting State.

Organization and administration
Article XVI

The Fund shall have an Assembly and a Secretariat
headed by a Director.

Assembly
Article XVII

The Assembly shall consist of all Contracting
States to this Convention.

Article XVIII
The functions of the Assembly shall be:

1. to elect at each regular session its Chairman and
two Vice-Chairmen who shall hold office until
the next regular session;

2. to determine its own rules of procedure, subject
to the provisions of this Convention;

3. to adopt Internal Regulations necessary for the
proper functioning of the Fund;

4. to appoint the Director and make provisions
for the appointment of such other personnel as
may be necessary and determine the terms and
conditions of service of the Director and other
personnel;

5. to adopt the annual budget and fix the annual
contributions;

6. to appoint auditors and approve the accounts of
the Fund;

7.to approve settlements of claims against the
Fund, to take decisions in respect of the distri-
bution among claimants of the available amount
of compensation in accordance with Article IV,
paragraph 5, and to determine the terms and con-
ditions according to which provisional payments
in respect of claims shall be made with a view
to ensuring that victims of pollution damage are
compensated as promptly as possible;

8. Deleted.
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9

10.

11.

12.
13.

14.

. to establish any temporary or permanent
subsidiary body it may consider to be neces-
sary, to define its terms of reference and to
give it the authority needed to perform the
functions entrusted to it; when appointing the
members of such body, the Assembly shall
endeavour to secure an equitable geographical
distribution of members and to ensure that
the Contracting States, in respect of which
the largest quantities of contributing oil are
being received, are appropriately represented;
the Rules of Procedure of the Assembly may
be applied, mutatis mutandis, for the work of
such subsidiary body;

to determine which non-Contracting States
and which inter-governmental and interna-
tional non-governmental organizations shall
be admitted to take part, without voting rights,
in meetings of the Assembly and subsidiary
bodies;

to give instructions concerning the administra-
tion of the Fund to the Director and subsidiary
bodies;

Deleted.

to supervise the proper execution of the
Convention and of its own decisions;

to perform such other functions as are allo-
cated to it under the Convention or are
otherwise necessary for the proper operation
of the Fund.

Article XIX

1.

Regular sessions of the Assembly shall take
place once every calendar year upon convoca-
tion by the Director.

. Extraordinary sessions of the Assembly shall

be convened by the Director at the request of at
least one third of the members of the Assembly
and may be convened on the Director’s own
initiative after consultation with the Chairman of
the Assembly. The Director shall give members
at least thirty days’ notice of such sessions.

Article XX

A

majority of the members of the Assembly shall

constitute a quorum for its meetings.
(heading deleted)

Articles XXI-XXVII

Deleted.
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Secretariat
Article XXVIII

1. The Secretariat shall comprise the Director and
such staff as the administration of the Fund may
require.

2. The Director shall be the legal representative of
the Fund.

Article XXIX

1. The Director shall be the chief administrative
officer of the Fund. Subject to the instructions
given to him by the Assembly, he shall perform
those functions which are assigned to him by
this Convention, the Internal Regulations of the
Fund and the Assembly.

2. The Director shall in particular:

(a) appoint the personnel required for the admin-
istration of the Fund;

(b) take all appropriate measures with a view to
the proper administration of the Fund’s assets;

(c) collect the contributions due under this
Convention while observing in particular the
provisions of Article XIII, paragraph 3;

(d) to the extent necessary to deal with claims
against the Fund and carry out the other
functions of the Fund, employ the services
of legal, financial and other experts;

(e) take all appropriate measures for dealing
with claims against the Fund within the
limits and on conditions to be laid down
in the Internal Regulations, including the
final settlement of claims without the prior
approval of the Assembly where these
Regulations so provide;

(f) prepare and submit to the Assembly the
financial statements and budget estimates for
each calendar year;

(g) prepare, in consultation with the Chairman
of the Assembly, and publish a report of the
activities of the Fund during the previous
calendar year;

(h) prepare, collect and circulate the papers,
documents, agenda, minutes and informa-
tion that may be required for the work of the
Assembly and subsidiary bodies.

Article XXX

In the performance of their duties the Director and
the staff and experts appointed by him shall not
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seek or receive instructions from any Government
or from any authority external to the Fund. They
shall refrain from any action which might reflect
on their position as international officials. Each
Contracting State on its part undertakes to respect
the exclusively international character of the
responsibilities of the Director and the staff and
experts appointed by him, and not to seek to influ-
ence them in the discharge of their duties.

Finances
Article XXXI

1. Each Contracting State shall bear the salary,
travel and other expenses of its own delegation
to the Assembly and of its representatives on
subsidiary bodies.

2. Any other expenses incurred in the operation of
the Fund shall be borne by the Fund.

Voting
Article XXXII

The following provisions shall apply to voting in
the Assembly:

(a) each member shall have one vote;

(b) except as otherwise provided in Article XXXIII,
decisions of the Assembly shall be by a major-
ity vote of the members present and voting;

(c) decisions where a three-fourths or a two-thirds
majority is required shall be by a threefourths
or two-thirds majority vote, as the case may be,
of those present;

(d) for the purpose of this Article the phrase ‘mem-
bers present’ means ‘members present at the
meeting at the time of the vote’, and the phrase
‘members present and voting” means ‘members
present and casting an affirmative or negative
vote’. Members who abstain from voting shall
be considered as not voting.

Article XXXIII

The following decisions of the Assembly shall
require a two-thirds majority:

(a) adecision under Article XIII, paragraph 3, not to
take or continue action against a contributor;

(b) the appointment of the Director under Article
XVIII, paragraph 4;

(c) the establishment of subsidiary bodies, under
Article XVIII, paragraph 9, and matters relat-
ing to such establishment.
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Article XXXIV

1. The Fund, its assets, income, including contri-
butions, and other property shall enjoy in all
Contracting States exemption from all direct
taxation.

2. When the Fund makes substantial purchases of
movable or immovable property, or has impor-
tant work carried out which is necessary for the
exercise of its official activities and the cost
of which includes indirect taxes or sales taxes,
the Governments of Member States shall take,
whenever possible, appropriate measures for the
remission or refund of the amount of such duties
and taxes.

3. No exemption shall be accorded in the case of
duties, taxes or dues which merely constitute
payment for public utility services.

4. The Fund shall enjoy exemption from all customs
duties, taxes and other related taxes on articles
imported or exported by it or on its behalf for its
official use. Articles thus imported shall not be
transferred either for consideration or gratis on
the territory of the country into which they have
been imported except on conditions agreed by
the Government of that country.

5. Persons contributing to the Fund and victims and
owners of ships receiving compensation from
the Fund shall be subject to the fiscal legislation
of the State where they are taxable, no special
exemption or other benefit being conferred on
them in this respect.

6. Information relating to individual contributors
supplied for the purpose of this Convention shall
not be divulged outside the Fund except in so far
as it may be strictly necessary to enable the Fund
to carry out its functions including the bringing
and defending of legal proceedings.

7. Independently of existing or future regulations
concerning currency or transfers, Contracting
States shall authorize the transfer and payment of
any contribution to the Fund and of any compen-
sation paid by the Fund without any restriction.

Transitional provisions
Article XXXV

Claims for compensation under Article IV arising
from incidents occurring after the date of entry
into force of this Convention may not be brought
against the Fund earlier than the one hundred and
twentieth day after that date.
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Article XXXVI

The Secretary-General of the Organization shall
convene the first session of the Assembly. This ses-
sion shall take place as soon as possible after entry
into force of this Convention and, in any case, not
more than thirty days after such entry into force.

Article XXXVI bis

The following transitional provisions shall apply in
the period, hereinafter referred to as the transitional
period, commencing with the date of entry into
force of this Convention and ending with the date
on which the denunciations provided for in Article
XXXI of the 1992 Protocol to amend the 1971
Fund Convention take effect:

(a) In the application of paragraph 1(a) of Article
II of this Convention, the reference to the 1992
Liability Convention shall include reference to
the International Convention on Civil Liability
for Oil Pollution Damage, 1969, either in its
original version or as amended by the Protocol
thereto of 1976 (referred to in this Article as
‘the 1969 Liability Convention’), and also the
1971 Fund Convention.

(b) Where an incident has caused pollution dam-
age within the scope of this Convention, the
Fund shall pay compensation to any person
suffering pollution damage only if, and to the
extent that, such person has been unable to
obtain full and adequate compensation for the
damage under the terms of the 1969 Liability
Convention, the 1971 Fund Convention and the
1992 Liability Convention, provided that, in
respect of pollution damage within the scope
of this Convention in respect of a Party to this
Convention but not a Party to the 1971 Fund
Convention, the Fund shall pay compensation
to any person suffering pollution damage only
if, and to the extent that, such person would
have been unable to obtain full and adequate
compensation had that State been party to each
of the above-mentioned Conventions.

(c) In the application of Article IV of this
Convention, the amount to be taken into
account in determining the aggregate amount
of compensation payable by the Fund shall also
include the amount of compensation actually
paid under the 1969 Liability Convention, if
any, and the amount of compensation actually
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paid or deemed to have been paid under the
1971 Fund Convention.

(d) Paragraph 1 of Article IX of this Convention
shall also apply to the rights enjoyed under the
1969 Liability Convention.

Article XXXVI ter

1. Subject to paragraph 4 of this Article, the aggre-
gate amount of the annual contributions payable
in respect of contributing oil received in a single
Contracting State during a calendar year shall
not exceed 27.5% of the total amount of annual
contributions pursuant to the 1992 Protocol to
amend the 1971 Fund Convention, in respect of
that calendar year.

2. If the application of the provisions in para-
graphs 2 and 3 of Article XII would result in
the aggregate amount of the contributions
payable by contributors in a single Contracting
State in respect of a given calendar year exceed-
ing 27.5% of the total annual contributions, the
contributions payable by all contributors in that
State shall be reduced pro rata so that their
aggregate contributions equal 27.5% of the
total annual contributions to the Fund in respect
of that year.

3. If the contributions payable by persons in a
given Contracting State shall be reduced pursu-
ant to paragraph 2 of this Article, the contribu-
tions payable by persons in all other Contracting
States shall be increased pro rata so as to ensure
that the total amount of contributions payable
by all persons liable to contribute to the Fund
in respect of the calendar year in question will
reach the total amount of contributions decided
by the Assembly.

4. The provisions in paragraphs 1-3 of this Article
shall operate until the total quantity of contrib-
uting oil received in all Contracting States in a
calendar year has reached 750 million tons or
until a period of 5 years after the date of entry
into force of the said 1992 Protocol has elapsed,
whichever occurs earlier.

Article XXXVI quater

Notwithstanding the provisions of this Convention,
the following provisions shall apply to the
administration of the Fund during the period in
which both the 1971 Fund Convention and this
Convention are in force:
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(a) The Secretariat of the Fund, established by the
1971 Fund Convention (hereinafter referred to
as ‘the 1971 Fund’), headed by the Director,
may also function as the Secretariat and the
Director of the Fund.

(b) If, in accordance with sub-paragraph (a), the
Secretariat and the Director of the 1971 Fund
also perform the function of Secretariat and
Director of the Fund, the Fund shall be repre-
sented, in cases of conflict of interests between
the 1971 Fund and the Fund, by the Chairman
of the Assembly of the Fund.

(c) The Director and the staff and experts appointed
by him, performing their duties under this
Convention and the 1971 Fund Convention,
shall not be regarded as contravening the provi-
sions of Article XXX of this Convention in so
far as they discharge their duties in accordance
with this Article.

(d) The Assembly of the Fund shall endeavour
not to take decisions which are incompat-
ible with decisions taken by the Assembly
of the 1971 Fund. If differences of opinion
with respect to common administrative issues
arise, the Assembly of the Fund shall try to
reach a consensus with the Assembly of the
1971 Fund, in a spirit of mutual co-operation
and with the common aims of both organiza-
tions in mind.

(e) The Fund may succeed to the rights, obligations
and assets of the 1971 Fund if the Assembly of
the 1971 Fund so decides, in accordance with
Article XLIV, paragraph 2, of the 1971 Fund
Convention.

(f) The Fund shall reimburse to the 1971 Fund all
costs and expenses arising from administrative
services performed by the 1971 Fund on behalf
of the Fund.

Article XXXVI quinquies
Final clauses

The final clauses of this Convention shall be
Articles XXVIII-XXXIX of the Protocol of 1992
to amend the 1971 Fund Convention. References
in this Convention to Contracting States shall be
taken to mean references to the Contracting States
of that Protocol.

Final clauses of the Protocol of 1992 to amend the
1971 Fund Convention
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Article XXVIII

Signature, ratification, acceptance, approval
and accession

1. This Protocol shall be open for signature at
London from 15 January 1993 to 14 January
1994 by any State which has signed the 1992
Liability Convention.

2. Subject to paragraph 4, this Protocol shall be
ratified, accepted or approved by States which
have signed it.

3. Subject to paragraph 4, this Protocol is open for
accession by States which did not sign it.

4. This Protocol may be ratified, accepted, approved
or acceded to only by States which have ratified,
accepted, approved or acceded to the 1992
Liability Convention.

5. Ratification, acceptance, approval or accession
shall be effected by the deposit of a formal
instrument to that effect with the Secretary-
General of the Organization.

6. A State which is a Party to this Protocol but is
not a Party to the 1971 Fund Convention shall
be bound by the provisions of the 1971 Fund
Convention as amended by this Protocol in
relation to other Parties hereto, but shall not
be bound by the provisions of the 1971 Fund
Convention in relation to Parties thereto.

7. Any instrument of ratification, acceptance,
approval or accession deposited after the entry
into force of an amendment to the 1971 Fund
Convention as amended by this Protocol shall be
deemed to apply to the Convention so amended,
as modified by such amendment.

Article XXIX
Information on contributing oil

1. Before this Protocol comes into force for a State,
that State shall, when depositing an instrument
referred to in Article XXVIII, paragraph 5, and
annually thereafter at a date to be determined
by the Secretary-General of the Organization,
communicate to him the name and address of
any person who in respect of that State would
be liable to contribute to the Fund pursuant
to Article X of the 1971 Fund Convention as
amended by this Protocol as well as data on the
relevant quantities of contributing oil received
by any such person in the territory of that State
during the preceding calendar year.
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2. During the transitional period, the Director
shall, for Parties, communicate annually to the
Secretary-General of the Organization data on
quantities of contributing oil received by per-
sons liable to contribute to the Fund pursuant
to Article X of the 1971 Fund Convention as
amended by this Protocol.

Article XXX
Entry into force

1. This Protocol shall enter into force twelve
months following the date on which the follow-
ing requirements are fulfilled:

(a) at least eight States have deposited instru-
ments of ratification, acceptance, approval or
accession with the Secretary-General of the
Organization; and

(b) the Secretary-General of the Organization
has received information in accordance with
Article XXIX that those persons who would
be liable to contribute pursuant to Article X
of the 1971 Fund Convention as amended
by this Protocol have received during the
preceding calendar year a total quantity of at
least 450 million tons of contributing oil.

2. However, this Protocol shall not enter into force
before the 1992 Liability Convention has entered
into force.

3. For each State which ratifies, accepts, approves
or accedes to this Protocol after the conditions in
paragraph 1 for entry into force have been met,
the Protocol shall enter into force twelve months
following the date of the deposit by such State of
the appropriate instrument.

4. Any State may, at the time of the deposit of its
instrument of ratification, acceptance, approval
or accession in respect of this Protocol declare
that such instrument shall not take effect for the
purpose of this Article until the end of the six-
month period in Article XXXI.

5. Any State which has made a declaration in
accordance with the preceding paragraph may
withdraw it at any time by means of a notifica-
tion addressed to the Secretary-General of the
Organization. Any such withdrawal shall take
effect on the date the notification is received,
and any State making such a withdrawal shall
be deemed to have deposited its instrument of
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ratification, acceptance, approval or accession in
respect of this Protocol on that date.

6. Any State which has made a declaration under
Article XIII, paragraph 2, of the Protocol of
1992 to amend the 1969 Liability Convention
shall be deemed to have also made a declaration
under paragraph 4 of this Article. Withdrawal
of a declaration under the said Article XIII,
paragraph 2, shall be deemed to constitute with-
drawal also under paragraph 5 of this Article.

Article XXXI
Denunciation of the 1969 and 1971 Conventions

Subject to Article XXX, within six months follow-
ing the date on which the following requirements
are fulfilled:

(a) at least eight States have become Parties to
this Protocol or have deposited instruments of
ratification, acceptance, approval or accession
with the Secretary-General of the Organization,
whether or not subject to Article XXX, para-
graph 4, and

(b) the Secretary-General of the Organization has
received information in accordance with Article
XXIX that those persons who are or would be
liable to contribute pursuant to Article X of
the 1971 Fund Convention as amended by this
Protocol have received during the preceding
calendar year a total quantity of at least 750
million tons of contributing oil;

each Party to this Protocol and each State which
has deposited an instrument of ratification, accept-
ance, approval or accession, whether or not subject
to Article XXX, paragraph 4, shall, if party thereto,
denounce the 1971 Fund Convention and the 1969
Liability Convention with effect twelve months after
the expiry of the above-mentioned six-month period.

Article XXXII
Revision and amendment

1. A conference for the purpose of revising or
amending the 1992 Fund Convention may be
convened by the Organization.

2. The Organization shall convene a Conference
of Contracting States for the purpose of revis-
ing or amending the 1992 Fund Convention
at the request of not less than one third of all
Contracting States.
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Article XXXIIT

Amendment of compensation limits

1.

Upon the request of at least one quarter of the
Contracting States, any proposal to amend the
limits of amounts of compensation laid down
in Article IV, paragraph 4, of the 1971 Fund
Convention as amended by this Protocol shall be
circulated by the Secretary-General to all Members
of the Organization and to all Contracting States.

. Any amendment proposed and circulated as

above shall be submitted to the Legal Committee
of the Organization for consideration at a date at
least six months after the date of its circulation.

. All Contracting States to the 1971 Fund

Convention as amended by this Protocol,
whether or not Members of the Organization,
shall be entitled to participate in the proceedings
of the Legal Committee for the consideration
and adoption of amendments.
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(c) No limit may be increased so as to exceed
an amount which corresponds to the limit
laid down in the 1971 Fund Convention as
amended by this Protocol multiplied by three.

7. Any amendment adopted in accordance
with paragraph 4 shall be notified by the
Organization to all Contracting States. The
amendment shall be deemed to have been
accepted at the end of a period of eighteen
months after the date of notification unless
within that period not less than one quarter
of the States that were Contracting States at
the time of the adoption of the amendment by
the Legal Committee have communicated to
the Organization that they do not accept the
amendment in which case the amendment is
rejected and shall have no effect.

8. An amendment deemed to have been accepted
in accordance with paragraph 7 shall enter into
force eighteen months after its acceptance.

4 Am.en.d ments shall be a@opted by a two-thirds 9. All Contracting States shall be bound by
majority of the Contracting States present and ;
. . . the amendment, unless they denounce this
voting in the Legal Committee, expanded as Protocol in accordance with Article XXXIV,
provided for in paragraph 3, on condition that at aracranhs 1 and 2. at least six months be fore:
least one half of the Contracting States shall be paragrap T
resent at the time of votin the amendment enters into force. Such denun-
5 $Vhen acting on a progosa1g£o amend the Timits ciation shall take effect when the amendment
the Legal Committee shall take into account enters into force.
. . . . 10. When an amendment has been adopted by
the experience of incidents and in particular . .
. the Legal Committee but the eighteen-month
the amount of damage resulting therefrom and . . .
changes in the monetary values. It shall also period fgr its acceptance has nqt yet exp 1req, a
take into account the relationship between the State Wh.ICh becomes a Contracting State during
. . that period shall be bound by the amend-
limits in Article IV, paragraph 4, of the 1971 ment if it enters into force. A State which
Fund Convention as amended by this Protocol . ’ .
and those in Article V, paragraph 1 of the becomes a Contracting State after that period
International Convention on Civil Liability for shall be bound.by an amendmept which has
Ol Pollution Damage, 1992. been accepted in accordar}ce Wlth paragraph
6. (a) No amendment (;f the limits under this 7 In the cases referred to in this paragraph, a

Article may be considered before 15 January
1998 nor less than five years from the date
of entry into force of a previous amendment

State becomes bound by an amendment when
that amendment enters into force, or when this
Protocol enters into force for that State, if later.

under this Article. No amendment under Article XXXIV
this Article shall be considered before this
Protocol has entered into force.

(b) No limit may be increased so as to exceed

Denunciation

1. This Protocol may be denounced by any Party

an amount which corresponds to the limit
laid down in the 1971 Fund Convention as
amended by this Protocol increased by six
per cent per year calculated on a compound
basis from 15 January 1993.

at any time after the date on which it enters into
force for that Party.

2. Denunciation shall be effected by the deposit of

an instrument with the Secretary-General of the
Organization.
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3. A denunciation shall take effect twelve months,
or such longer period as may be specified in the
instrument of denunciation, after its deposit with
the Secretary-General of the Organization.

4. Denunciation of the 1992 Liability Convention
shall be deemed to be a denunciation of this
Protocol. Such denunciation shall take effect on
the date on which denunciation of the Protocol
of 1992 to amend the 1969 Liability Convention
takes effect according to Article XVI of that
Protocol.

5. Any Contracting State to this Protocol which
has not denounced the 1971 Fund Convention
and the 1969 Liability Convention as required
by Article XXXI shall be deemed to have
denounced this Protocol with effect twelve
months after the expiry of the six-month period
mentioned in that Article. As from the date on
which the denunciations provided for in Article
XXXI take effect, any Party to this Protocol
which deposits an instrument of ratification,
acceptance, approval or accession to the 1969
Liability Convention shall be deemed to have
denounced this Protocol with effect from the
date on which such instrument takes effect.

6. As between the Parties to this Protocol, denun-
ciation by any of them of the 1971 Fund
Convention in accordance with Article XLI
thereof shall not be construed in any way as a
denunciation of the 1971 Fund Convention as
amended by this Protocol.

7. Notwithstanding a denunciation of this
Protocol by a Party pursuant to this Article,
any provisions of this Protocol relating to
the obligations to make contributions under
Article X of the 1971 Fund Convention as
amended by this Protocol with respect to an
incident referred to in Article XII, paragraph
2(b), of that amended Convention and occur-
ring before the denunciation takes effect shall
continue to apply.

Article XXXV
Extraordinary sessions of the Assembly

1. Any Contracting State may, within ninety days
after the deposit of an instrument of denunciation
the result of which it considers will significantly
increase the level of contributions for the remaining
Contracting States, request the Director to convene
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an extraordinary session of the Assembly. The
Director shall convene the Assembly to meet not
later than sixty days after receipt of the request.

2. The Director may convene, on his own initia-
tive, an extraordinary session of the Assembly
to meet within sixty days after the deposit of
any instrument of denunciation, if he considers
that such denunciation will result in a signifi-
cant increase in the level of contributions of the
remaining Contracting States.

3. If the Assembly at an extraordinary session
convened in accordance with paragraph 1 or 2
decides that the denunciation will result in a sig-
nificant increase in the level of contributions for
the remaining Contracting States, any such State
may, not later than one hundred and twenty days
before the date on which the denunciation takes
effect, denounce this Protocol with effect from
the same date.

Article XXXVI
Termination

1. This Protocol shall cease to be in force on the
date when the number of Contracting States falls
below three.

2. States which are bound by this Protocol on
the day before the date it ceases to be in force
shall enable the Fund to exercise its functions
as described under Article XXXVII of this
Protocol and shall, for that purpose only, remain
bound by this Protocol.

Article XXXVII
Winding up of the Fund

1. If this Protocol ceases to be in force, the Fund
shall nevertheless:

(a) meet its obligations in respect of any inci-
dent occurring before the Protocol ceased to
be in force;

(b) be entitled to exercise its rights to contribu-
tions to the extent that these contributions
are necessary to meet the obligations under
sub-paragraph (a), including expenses for the
administration of the Fund necessary for this

purpose.
2. The Assembly shall take all appropriate measures

to complete the winding up of the Fund including
the distribution in an equitable manner of any
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remaining assets among those persons who have
contributed to the Fund.

3. For the purposes of this Article the Fund shall
remain a legal person.

Article XXXVIII
Depositary

1. This Protocol and any amendments accepted
under Article XXXIII shall be deposited with
the Secretary-General of the Organization.

2. The Secretary-General of the Organization shall:

(a) inform all States which have signed or
acceded to this Protocol of:

(i) each new signature or deposit of an
instrument together with the date
thereof;

(ii) each declaration and notification
under Article XXX including declara-
tions and withdrawals deemed to have
been made in accordance with that
Article;

(iii) the date of entry into force of this
Protocol;

(iv) the date by which denunciations pro-
vided for in Article XXXI are required
to be made;

(v) any proposal to amend limits of amounts
of compensation which has been made
in accordance with Article XXXIII,
paragraph 1;

(vi) any amendment which has been
adopted in accordance with Article
XXXIII, paragraph 4;

(vii) any amendment deemed to have been
accepted under Article XXXIII, para-
graph 7, together with the date on
which that amendment shall enter into
force in accordance with paragraphs 8
and 9 of that Article;

(viii) the deposit of an instrument of denun-
ciation of this Protocol together with
the date of the deposit and the date on
which it takes effect;

(ix) any denunciation deemed to have
been made under Article XXXIV,
paragraph 5;

(x) any communication called for by any
Article in this Protocol;

(b) transmit certified true copies of this Protocol
to all Signatory States and to all States which
accede to the Protocol.

3. As soon as this Protocol enters into force,
the text shall be transmitted by the Secretary-
General of the Organization to the Secretariat
of the United Nations for registration and pub-
lication in accordance with Article 102 of the
Charter of the United Nations.

Article XXXIX
Languages

This Protocol is established in a single original
in the Arabic, Chinese, English, French, Russian
and Spanish languages, each text being equally
authentic.

DONE AT LONDON this twenty-seventh day of
November one thousand nine hundred and ninety-
two.

IN WITNESS WHEREOF the undersigned, being
duly authorized by their respective Governments
for that purpose, have signed this Protocol.

4.3 Resolution (Adopted by

the Legal Committee of the
International Maritime Organization
on 18 October 2000): Adoption

of Amendments of the Limits of
Compensation in the Protocol

of 1992 to Amend the International
Convention on the Establishment
of an International Fund for
Compensation for Oil Pollution
Damage, 1971

THE LEGAL COMMITTEE at its eighty-second
session:

RECALLING Article 33(b) of the Convention
on the International Maritime Organization
(hereinafter referred to as the ‘IMO Convention’)
concerning the functions of the Committee,
MINDFUL of Article 36 of the IMO Convention con-
cerning rules governing the procedures to be followed
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when exercising the functions conferred on it by or
under any international convention or instrument,

RECALLING FURTHER Article XXXIII of the
Protocol of 1992 to amend the International
Convention on the Establishment of an
International Fund for Compensation for Oil
Pollution Damage, 1971 (hereinafter referred to
as the ‘1992 Fund Protocol’) concerning the pro-
cedures for amending the limits of the amounts of
compensation set out in Article VI(3) of the 1992
Fund Protocol,

HAVING CONSIDERED amendments to the lim-
its of the amounts of compensation proposed
and circulated in accordance with the provisions
of Article XXXI(1) and (2) of the 1992 Fund
Protocol,

1. ADOPTS, in accordance with Article XXXIII(4)
of the 1992 Fund Protocol, amendments to the
limits of the amounts of compensation set out in
Atrticle VI(3) of the 1992 Fund Protocol, as set
out in the Annex to this resolution;

2. DETERMINES, in accordance with Article
XXXIII(7) of the 1992 Fund Protocol, that
these amendments shall be deemed to have been
accepted on 1 May 2002 unless, prior to that
date, not less than one quarter of the States that
were Contracting States on the date of the adop-
tion of these amendments (being 18 October
2000) have communicated to the Organization
that they do not accept these amendments;

3. FURTHER DETERMINES that, in accord-
ance with Article XXXIII(8) of the 1992 Fund
Protocol, these amendments, deemed to have
been accepted in accordance with paragraph
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2 above, shall enter into force on 1 November
2003;

4. REQUESTSthe Secretary-General,inaccordance
with Articles XXXIII(7) and XXX VIII(2)(vi) of
the 1992 Fund Protocol, to transmit certified
copies of the present resolution and the amend-
ments contained in the Annex thereto to all
States which have signed or acceded to the 1992
Fund Protocol; and

5. FURTHER REQUESTS the Secretary-General
to transmit copies of the present resolution and
its Annex to the Members of the Organization
which have not signed or acceded to the 1992
Fund Protocol.

4.3.1 Annex — Amendments of the limits
of Compensation in the Protocol of 1992
to Amend the International Convention
on the Establishment of an International
Fund for Compensation for Oil Pollution
Damage, 1971

Article VI(3) of the 1992 Fund Protocol is amended
as follows:

e the reference in paragraph 4(a) to ‘135 million
units of account’ shall read ‘203,000,000 units of
account’;

e the reference in paragraph 4(b) to ‘135 million
units of account’ shall read ‘203,000,000 units of
account’; and

e the reference in paragraph 4(c) to ‘200 million
units of account’ shall read ‘300,740,000 units of
account’.
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5.2 Protocol of 2003 to the
International Convention on the
Establishment of an International
Fund for Compensation for Oil
Pollution Damage, 1992

THE CONTRACTING STATES TO THE
PRESENT PROTOCOL,

BEARING IN MIND the International Convention
on Civil Liability for Oil Pollution Damage, 1992
(hereinafter ‘the 1992 Liability Convention’),

HAVING CONSIDERED the International
Convention on the Establishment of an International

Fund for Compensation for Oil Pollution Damage,
1992 (hereinafter ‘the 1992 Fund Convention’),

AFFIRMING the importance of maintaining the
viability of the international oil pollution liability
and compensation system,

NOTING that the maximum compensation afforded
by the 1992 Fund Convention might be insufficient
to meet compensation needs in certain circumstances
in some Contracting States to that Convention,

RECOGNIZING that a number of Contracting States
to the 1992 Liability and 1992 Fund Conventions
consider it necessary as a matter of urgency to make
available additional funds for compensation through
the creation of a supplementary scheme to which
States may accede if they so wish,

BELIEVING that the supplementary scheme should
seek to ensure that victims of oil pollution damage
are compensated in full for their loss or damage and
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should also alleviate the difficulties faced by victims
in cases where there is a risk that the amount of
compensation available under the 1992 Liability and
1992 Fund Conventions will be insufficient to pay
established claims in full and that as a consequence
the International Oil Pollution Compensation Fund,
1992, has decided provisionally that it will pay only
a proportion of any established claim,

CONSIDERING that accession to the supplemen-
tary scheme will be open only to Contracting States
to the 1992 Fund Convention,

Have agreed as follows:

General provisions

Article I

For the purposes of this Protocol:

1. ‘1992 Liability Convention’ means the
International Convention on Civil Liability for
Oil Pollution Damage, 1992;

2. ‘1992 Fund Convention’ means the International
Convention on the Establishment of an
International Fund for Compensation for Oil
Pollution Damage, 1992;

3. ‘1992 Fund’ means the International Oil Pollution
Compensation Fund, 1992, established under the
1992 Fund Convention,;

4. ‘Contracting State’ means a Contracting State to
this Protocol, unless stated otherwise;

5. When provisions of the 1992 Fund Convention
are incorporated by reference into this Protocol,
‘Fund’ in that Convention means ‘Supplementary
Fund’, unless stated otherwise;

6. ‘Ship’, ‘Person’, ‘Owner’, ‘Oil’, ‘Pollution Dam-
age’, ‘Preventive Measures’ and ‘Incident’ have
the same meaning as in Article I of the 1992
Liability Convention;

7. ‘Contributing Oil’, ‘Unit of Account’, “Ton’,
‘Guarantor’ and ‘Terminal installation’ have the
same meaning as in Article I of the 1992 Fund
Convention, unless stated otherwise;

8. ‘Established claim’ means a claim which has
been recognised by the 1992 Fund or been
accepted as admissible by decision of a competent
court binding upon the 1992 Fund not subject
to ordinary forms of review and which would
have been fully compensated if the limit set out
in Article IV, paragraph 4, of the 1992 Fund
Convention had not been applied to that incident;
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9. ‘Assembly’ means the Assembly of the
International Oil Pollution Compensation
Supplementary Fund, 2003, unless otherwise
indicated;

10. ‘Organization’” means
Maritime Organization;

11. ‘Secretary-General’ means the Secretary-
General of the Organization.

Article IT

the International

1. An International Supplementary Fund for com-
pensation for pollution damage, to be named
‘The International Oil Pollution Compensation
Supplementary Fund, 2003’ (hereinafter ‘the
Supplementary Fund’), is hereby established.

2. The Supplementary Fund shall in each Contracting
State be recognized as a legal person capable
under the laws of that State of assuming rights
and obligations and of being a party in legal
proceedings before the courts of that State. Each
Contracting State shall recognize the Director of
the Supplementary Fund as the legal representa-
tive of the Supplementary Fund.

Article III
This Protocol shall apply exclusively:
(a) to pollution damage caused:

(1) in the territory, including the territorial sea,
of a Contracting State, and

(i1) in the exclusive economic zone of a Con-
tracting State, established in accordance
with international law, or, if a Contracting
State has not established such a zone, in an
area beyond and adjacent to the territorial
sea of that State determined by that State
in accordance with international law and
extending not more than 200 nautical miles
from the baselines from which the breadth
of its territorial sea is measured;

(b) to preventive measures, wherever taken, to
prevent or minimize such damage.

Supplementary compensation
Article IV

1. The Supplementary Fund shall pay compensa-
tion to any person suffering pollution damage
if such person has been unable to obtain full and
adequate compensation for an established claim
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for such damage under the terms of the 1992 Fund
Convention, because the total damage exceeds, or
there is a risk that it will exceed, the applicable
limit of compensation laid down in Article IV,
paragraph 4, of the 1992 Fund Convention in
respect of any one incident.

2. (a) The aggregate amount of compensation pay-
able by the Supplementary Fund under this
article shall in respect of any one incident
be limited, so that the total sum of that
amount together with the amount of compen-
sation actually paid under the 1992 Liability
Convention and the 1992 Fund Convention
within the scope of application of this Protocol
shall not exceed 750 million units of account.

(b) The amount of 750 million units of account
mentioned in paragraph 2(a) shall be converted
into national currency on the basis of the value
of that currency by reference to the Special
Drawing Right on the date determined by the
Assembly of the 1992 Fund for conversion of
the maximum amount payable under the 1992
Liability and 1992 Fund Conventions.

3. Where the amount of established claims against
the Supplementary Fund exceeds the aggregate
amount of compensation payable under para-
graph 2, the amount available shall be distributed
in such a manner that the proportion between any
established claim and the amount of compensa-
tion actually recovered by the claimant under this
Protocol shall be the same for all claimants.

4. The Supplementary Fund shall pay compensa-
tion in respect of established claims as defined
in Article I, paragraph 8, and only in respect of
such claims.

Article V

The Supplementary Fund shall pay compensation
when the Assembly of the 1992 Fund has consid-
ered that the total amount of the established claims
exceeds, or there is a risk that the total amount
of established claims will exceed the aggregate
amount of compensation available under Article
IV, paragraph 4, of the 1992 Fund Convention
and that as a consequence the Assembly of the
1992 Fund has decided provisionally or finally
that payments will only be made for a proportion
of any established claim. The Assembly of the
Supplementary Fund shall then decide whether and
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to what extent the Supplementary Fund shall pay
the proportion of any established claim not paid
under the 1992 Liability Convention and the 1992
Fund Convention.

Article VI

1. Subject to Article XV, paragraphs 2 and 3, rights
to compensation against the Supplementary
Fund shall be extinguished only if they are extin-
guished against the 1992 Fund under Article VI
of the 1992 Fund Convention.

2. A claim made against the 1992 Fund shall be
regarded as a claim made by the same claimant
against the Supplementary Fund.

Article VII

1. The provisions of Article VII, paragraphs 1,
2, 4, 5 and 6, of the 1992 Fund Convention
shall apply to actions for compensation brought
against the Supplementary Fund in accordance
with Article IV, paragraph 1, of this Protocol.

2. Where an action for compensation for pollution
damage has been brought before a court com-
petent under Article IX of the 1992 Liability
Convention against the owner of a ship or his
guarantor, such court shall have exclusive juris-
dictional competence over any action against the
Supplementary Fund for compensation under
the provisions of Article IV of this Protocol in
respect of the same damage. However, where
an action for compensation for pollution dam-
age under the 1992 Liability Convention has
been brought before a court in a Contracting
State to the 1992 Liability Convention but
not to this Protocol, any action against the
Supplementary Fund under Article IV of this
Protocol shall at the option of the claimant be
brought either before a court of the State where
the Supplementary Fund has its headquarters or
before any court of a Contracting State to this
Protocol competent under Article IX of the 1992
Liability Convention.

3. Notwithstanding paragraph 1, where an action
for compensation for pollution damage against
the 1992 Fund has been brought before a
court in a Contracting State to the 1992 Fund
Convention but not to this Protocol, any related
action against the Supplementary Fund shall,
at the option of the claimant, be brought
either before a court of the State where the
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Supplementary Fund has its headquarters or
before any court of a Contracting State compe-
tent under paragraph 1.

Article VIII

1.

Subject to any decision concerning the distribu-
tion referred to in Article IV, paragraph 3 of
this Protocol, any judgment given against the
Supplementary Fund by a court having juris-
diction in accordance with Article VII of this
Protocol, shall, when it has become enforceable
in the State of origin and is in that State no
longer subject to ordinary forms of review, be
recognized and enforceable in each Contracting
State on the same conditions as are prescribed in
Article X of the 1992 Liability Convention.

2. A Contracting State may apply other rules for

the recognition and enforcement of judgments,
provided that their effect is to ensure that judg-
ments are recognised and enforced at least to the
same extent as under paragraph 1.

Article IX

1.

The Supplementary Fund shall, in respect of any
amount of compensation for pollution damage
paid by the Supplementary Fund in accordance
with Article IV, paragraph 1, of this Protocol,
acquire by subrogation the rights that the per-
son so compensated may enjoy under the 1992
Liability Convention against the owner or his
guarantor.

. The Supplementary Fund shall acquire by sub-

rogation the rights that the person compensated
by it may enjoy under the 1992 Fund Convention
against the 1992 Fund.

. Nothing in this Protocol shall prejudice any right

of recourse or subrogation of the Supplementary
Fund against persons other than those referred
to in the preceding paragraphs. In any event the
right of the Supplementary Fund to subrogation
against such person shall not be less favourable
than that of an insurer of the person to whom
compensation has been paid.

. Without prejudice to any other rights of subro-

gation or recourse against the Supplementary
Fund which may exist, a Contracting State or
agency thereof which has paid compensation for
pollution damage in accordance with provisions
of national law shall acquire by subrogation the
rights which the person so compensated would
have enjoyed under this Protocol.

5. Supplementary Fund Protocol

Contributions
Article X

1. Annual contributions to the Supplementary Fund

shall be made in respect of each Contracting
State by any person who, in the calendar year
referred to in Article XI, paragraph 2(a) or
(b), has received in total quantities exceeding
150,000 tons:

(a) in the ports or terminal installations in the
territory of that State contributing oil carried
by sea to such ports or terminal installations;
and

(b) in any installations situated in the territory of
that Contracting State contributing oil which
has been carried by sea and discharged in
a port or terminal installation of a non-
Contracting State, provided that contributing
oil shall only be taken into account by virtue
of this sub-paragraph on first receipt in a
Contracting State after its discharge in that
non-Contracting State.

. The provisions of Article X, paragraph 2, of the

1992 Fund Convention shall apply in respect
of the obligation to pay contributions to the
Supplementary Fund.

Article XI

1. With a view to assessing the amount of annual

contributions due, if any, and taking account of
the necessity to maintain sufficient liquid funds,
the Assembly shall for each calendar year make
an estimate in the form of a budget of:

(i) Expenditure

(a) costs and expenses of the administration
of the Supplementary Fund in the relevant
year and any deficit from operations in
preceding years;

(b) payments to be made by the Supple-
mentary Fund in the relevant year for
the satisfaction of claims against the
Supplementary Fund due under Article
1V, including repayments on loans previ-
ously taken by the Supplementary Fund
for the satisfaction of such claims;

(i1) Income

(a) surplus funds from operations in preced-
ing years, including any interest;
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(b) annual contributions, if required to bal-
ance the budget;
(c) any other income.

2. The Assembly shall decide the total amount of

contributions to be levied. On the basis of that
decision, the Director of the Supplementary
Fund shall, in respect of each Contracting
State, calculate for each person referred to in
Article X, the amount of that person’s annual
contribution:

(a) in so far as the contribution is for the satis-
faction of payments referred to in paragraph
1(i)(a) on the basis of a fixed sum for each
ton of contributing oil received in the rel-
evant State by such person during the pre-
ceding calendar year; and

(b) in so far as the contribution is for the sat-
isfaction of payments referred to in para-
graph 1(i)(b) on the basis of a fixed sum
for each ton of contributing oil received
by such person during the calendar year
preceding that in which the incident in
question occurred, provided that State was
a Contracting State to this Protocol at the
date of the incident.

3. The sums referred to in paragraph 2 shall be

arrived at by dividing the relevant total amount
of contributions required by the total amount
of contributing oil received in all Contracting
States in the relevant year.

. The annual contribution shall be due on the
date to be laid down in the Internal Regulations
of the Supplementary Fund. The Assembly
may decide on a different date of payment.

. The Assembly may decide, under conditions
to be laid down in the Financial Regulations
of the Supplementary Fund, to make transfers
between funds received in accordance with
paragraph 2(a) and funds received in accord-
ance with paragraph 2(b).

Article XII

1. The provisions of Article XIII of the 1992 Fund
Convention shall apply to contributions to the
Supplementary Fund.

2. A Contracting State itself may assume the obli-

gation to pay contributions to the Supplementary
Fund in accordance with the procedure set out in
Article XIV of the 1992 Fund Convention.
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Article XIII

1. Contracting States shall communicate to the

Director of the Supplementary Fund information
on oil receipts in accordance with Article XV of
the 1992 Fund Convention provided, however,
that communications made to the Director of the
1992 Fund under Article XV, paragraph 2, of the
1992 Fund Convention shall be deemed to have
been made also under this Protocol.

. Where a Contracting State does not fulfil

its obligations to submit the communication
referred to in paragraph 1 and this results in a
financial loss for the Supplementary Fund, that
Contracting State shall be liable to compensate
the Supplementary Fund for such loss. The
Assembly shall, on the recommendation of the
Director of the Supplementary Fund, decide
whether such compensation shall be payable by
that Contracting State.

Article XIV

1. Notwithstanding Article X, for the purposes of

this Protocol there shall be deemed to be a mini-
mum receipt of 1 million tons of contributing oil
in each Contracting State.

. When the aggregate quantity of contributing oil

received in a Contracting State is less than 1 mil-
lion tons, the Contracting State shall assume the
obligations that would be incumbent under this
Protocol on any person who would be liable to
contribute to the Supplementary Fund in respect
of oil received within the territory of that State
in so far as no liable person exists for the aggre-
gated quantity of oil received.

Article XV

1. If in a Contracting State there is no person meet-

ing the conditions of Article X, that Contracting
State shall for the purposes of this Protocol
inform the Director of the Supplementary Fund
thereof.

. No compensation shall be paid by the Supple-

mentary Fund for pollution damage in the terri-
tory, territorial sea or exclusive economic zone
or area determined in accordance with Article
III(a)(ii), of this Protocol, of a Contracting State
in respect of a given incident or for preventive
measures, wherever taken, to prevent or mini-
mize such damage, until the obligations to com-
municate to the Director of the Supplementary
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4.

Fund according to Article XIII, paragraph 1 and
paragraph 1 of this article have been complied
with in respect of that Contracting State for all
years prior to the occurrence of that incident.
The Assembly shall determine in the Internal
Regulations the circumstances under which a
Contracting State shall be considered as having
failed to comply with its obligations.

. Where compensation has been denied tempo-

rarily in accordance with paragraph 2, compen-
sation shall be denied permanently in respect
of that incident if the obligations to commu-
nicate to the Director of the Supplementary
Fund under Article XIII, paragraph 1 and
paragraph 1 of this article, have not been com-
plied with within one year after the Director
of the Supplementary Fund has notified the
Contracting State of its failure to report.

Any payments of contributions due to the Supple-
mentary Fund shall be set off against compensa-
tion due to the debtor, or the debtor’s agents.

Organization and administration

Article XVI

1.

2.

The Supplementary Fund shall have an Assembly
and a Secretariat headed by a Director.

Articles XVII-XX and XXVII-XXXIII
of the 1992 Fund Convention shall apply to
the Assembly, Secretariat and Director of the
Supplementary Fund.

. Article XXXIV of the 1992 Fund Convention

shall apply to the Supplementary Fund.

Article XVII

1

. The Secretariat of the 1992 Fund, headed by

the Director of the 1992 Fund, may also func-
tion as the Secretariat and the Director of the
Supplementary Fund.

. If, in accordance with paragraph 1, the Secretariat

and the Director of the 1992 Fund also perform
the function of Secretariat and Director of the
Supplementary Fund, the Supplementary Fund
shall be represented, in cases of conflict of interests
between the 1992 Fund and the Supplementary
Fund, by the Chairman of the Assembly.

. The Director of the Supplementary Fund, and

the staff and experts appointed by the Director
of the Supplementary Fund, performing their
duties under this Protocol and the 1992 Fund
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Convention, shall not be regarded as contravening
the provisions of Article XXX of the 1992 Fund
Convention as applied by Article XVI, paragraph
2, of this Protocol in so far as they discharge their
duties in accordance with this article.

. The Assembly shall endeavour not to take deci-

sions which are incompatible with decisions
taken by the Assembly of the 1992 Fund. If
differences of opinion with respect to common
administrative issues arise, the Assembly shall
try to reach a consensus with the Assembly of
the 1992 Fund, in a spirit of mutual co-operation
and with the common aims of both organizations
in mind.

. The Supplementary Fund shall reimburse the

1992 Fund all costs and expenses arising from
administrative services performed by the 1992
Fund on behalf of the Supplementary Fund.

Article XVIIT
Transitional provisions

1. Subject to paragraph 4, the aggregate amount of

the annual contributions payable in respect of
contributing oil received in a single Contracting
State during a calendar year shall not exceed
20% of the total amount of annual contributions
pursuant to this Protocol in respect of that calen-
dar year.

. If the application of the provisions in Article

X1, paragraphs 2 and 3, would result in the
aggregate amount of the contributions payable
by contributors in a single Contracting State in
respect of a given calendar year exceeding 20%
of the total annual contributions, the contribu-
tions payable by all contributors in that State
shall be reduced pro rata so that their aggregate
contributions equal 20% of the total annual
contributions to the Supplementary Fund in
respect of that year.

. If the contributions payable by persons in a

given Contracting State shall be reduced pursu-
ant to paragraph 2, the contributions payable by
persons in all other Contracting States shall be
increased pro rata so as to ensure that the total
amount of contributions payable by all persons
liable to contribute to the Supplementary Fund
in respect of the calendar year in question will
reach the total amount of contributions decided
by the Assembly.
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4. The provisions in paragraphs 1-3 shall operate until
the total quantity of contributing oil received in all
Contracting States in a calendar year, including the
quantities referred to in Article XIV, paragraph 1,
has reached 1,000 million tons or until a period of
10 years after the date of entry into force of this
Protocol has elapsed, whichever occurs earlier.

Final clauses
Article XIX

Signature, ratification, acceptance, approval
and accession

1. This Protocol shall be open for signature at
London from 31 July 2003 to 30 July 2004.

2. States may express their consent to be bound by
this Protocol by:

(a) signature without reservation as to ratifica-
tion, acceptance or approval; or

(b) signature subject to ratification, acceptance
or approval followed by ratification, accept-
ance or approval; or

(c) accession.

3. Only Contracting States to the 1992 Fund
Convention may become Contracting States to
this Protocol.

4. Ratification, acceptance, approval or accession
shall be effected by the deposit of a formal
instrument to that effect with the Secretary-
General.

Article XX
Information on contributing oil

Before this Protocol comes into force for a State,
that State shall, when signing this Protocol in
accordance with Article XIX, paragraph 2(a),
or when depositing an instrument referred to in
Article XIX, paragraph 4 of this Protocol, and
annually thereafter at a date to be determined
by the Secretary-General, communicate to the
Secretary-General the name and address of any
person who in respect of that State would be liable
to contribute to the Supplementary Fund pursuant
to Article X as well as data on the relevant quanti-
ties of contributing oil received by any such person
in the territory of that State during the preceding
calendar year.
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Article XXI
Entry into force

1. This Protocol shall enter into force three months
following the date on which the following
requirements are fulfilled:

(a) at least eight States have signed the Protocol
without reservation as to ratification, accept-
ance or approval, or have deposited instru-
ments of ratification, acceptance, approval or
accession with the Secretary-General; and

(b) the Secretary-General has received infor-
mation from the Director of the 1992 Fund
that those persons who would be liable
to contribute pursuant to Article X have
received during the preceding calendar year
a total quantity of at least 450 million tons
of contributing oil, including the quantities
referred to in Article XIV, paragraph 1.

2. For each State which signs this Protocol with-
out reservation as to ratification, acceptance or
approval, or which ratifies, accepts, approves or
accedes to this Protocol, after the conditions in
paragraph 1 for entry into force have been met,
the Protocol shall enter into force three months
following the date of the deposit by such State of
the appropriate instrument.

3. Notwithstanding paragraphs 1 and 2, this
Protocol shall not enter into force in respect of
any State until the 1992 Fund Convention enters
into force for that State.

Article XXII
First session of the Assembly

The Secretary-General shall convene the first ses-
sion of the Assembly. This session shall take place
as soon as possible after the entry into force of this
Protocol and, in any case, not more than thirty days
after such entry into force.

Article XXIII
Revision and amendment

1. A conference for the purpose of revising or
amending this Protocol may be convened by the
Organization.

2. The Organization shall convene a Conference of
Contracting States for the purpose of revising or
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amending this Protocol at the request of not less
than one third of all Contracting States.

Article XXIV

Amendment of compensation limit

1.

Upon the request of at least one quarter of the
Contracting States, any proposal to amend the
limit of the amount of compensation laid down
in Article IV, paragraph 2(a), shall be circulated
by the Secretary-General to all Members of the
Organization and to all Contracting States.

. Any amendment proposed and circulated

as above shall be submitted to the Legal
Committee of the Organization for considera-
tion at a date at least six months after the date
of its circulation.

. All Contracting States to this Protocol, whether

or not Members of the Organization, shall be
entitled to participate in the proceedings of
the Legal Committee for the consideration and
adoption of amendments.

. Amendments shall be adopted by a two-thirds

majority of the Contracting States present and
voting in the Legal Committee, expanded as
provided for in paragraph 3, on condition that at
least one half of the Contracting States shall be
present at the time of voting.

. When acting on a proposal to amend the limit,

the Legal Committee shall take into account
the experience of incidents and in particular
the amount of damage resulting therefrom and
changes in the monetary values.

. (a) No amendments of the limit under this article

may be considered before the date of entry
into force of this Protocol nor less than three
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7. Any amendment adopted in accordance with
paragraph 4 shall be notified by the Organization
to all Contracting States. The amendment shall
be deemed to have been accepted at the end of
a period of twelve months after the date of noti-
fication, unless within that period not less than
one quarter of the States that were Contracting
States at the time of the adoption of the amend-
ment by the Legal Committee have communi-
cated to the Organization that they do not accept
the amendment, in which case the amendment
is rejected and shall have no effect.

8. An amendment deemed to have been accepted
in accordance with paragraph 7 shall enter into
force twelve months after its acceptance.

9. All Contracting States shall be bound by
the amendment, unless they denounce this
Protocol in accordance with Article XXVI,
paragraphs 1 and 2, at least six months before
the amendment enters into force. Such denun-
ciation shall take effect when the amendment
enters into force.

10. When an amendment has been adopted by

the Legal Committee but the twelve-month
period for its acceptance has not yet expired, a
State which becomes a Contracting State dur-
ing that period shall be bound by the amend-
ment if it enters into force. A State which
becomes a Contracting State after that period
shall be bound by an amendment which has
been accepted in accordance with paragraph
7. In the cases referred to in this paragraph, a
State becomes bound by an amendment when
that amendment enters into force, or when this
Protocol enters into force for that State, if later.

Article XXV
Protocols to the 1992 Fund Convention
1. If the limits laid down in the 1992 Fund

years from the date of entry into force of a
previous amendment under this article.
(b) The limit may not be increased so as to

exceed an amount which corresponds to the
limit laid down in this Protocol increased
by six per cent per year calculated on a
compound basis from the date when this
Protocol is opened for signature to the date
on which the Legal Committee’s decision
comes into force.

(c) The limit may not be increased so as to
exceed an amount which corresponds to the
limit laid down in this Protocol multiplied
by three.

Convention have been increased by a Protocol
thereto, the limit laid down in Article IV, para-
graph 2(a), may be increased by the same
amount by means of the procedure set out in
Article XXIV. The provisions of Article XXIV,
paragraph 6, shall not apply in such cases.

. If the procedure referred to in paragraph 1 has
been applied, any subsequent amendment of the
limit laid down in Article IV, paragraph 2, by
application of the procedure in Article XXIV
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shall, for the purpose of Article XXIV, para-
graphs 6(b) and (c), be calculated on the basis
of the new limit as increased in accordance with
paragraph 1.

Article XXVI

Denunciation

1.

This Protocol may be denounced by any Con-
tracting State at any time after the date on which
it enters into force for that Contracting State.

. Denunciation shall be effected by the deposit of

an instrument with the Secretary-General.

. A denunciation shall take effect twelve months,

or such longer period as may be specified in the
instrument of denunciation, after its deposit with
the Secretary-General.

. Denunciation of the 1992 Fund Convention

shall be deemed to be a denunciation of this
Protocol. Such denunciation shall take effect on
the date on which denunciation of the Protocol
of 1992 to amend the 1971 Fund Convention
takes effect according to Article XXXIV of that
Protocol.

. Notwithstanding a denunciation of the present

Protocol by a Contracting State pursuant to this
article, any provisions of this Protocol relating
to the obligations to make contributions to the
Supplementary Fund with respect to an incident
referred to in Article XI,paragraph 2(b), and
occurring before the denunciation takes effect,
shall continue to apply.

Article XXVII

Extraordinary sessions of the Assembly

1.

Any Contracting State may, within ninety days
after the deposit of an instrument of denun-
ciation the result of which it considers will
significantly increase the level of contributions
for the remaining Contracting States, request the
Director of the Supplementary Fund to convene
an extraordinary session of the Assembly. The
Director of the Supplementary Fund shall con-
vene the Assembly to meet not later than sixty
days after receipt of the request.

. The Director of the Supplementary Fund may

take the initiative to convene an extraordinary
session of the Assembly to meet within sixty days
after the deposit of any instrument of denuncia-
tion, if the Director of the Supplementary Fund
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considers that such denunciation will result in a
significant increase in the level of contributions
of the remaining Contracting States.

3. If the Assembly at an extraordinary session
convened in accordance with paragraph 1 or 2
decides that the denunciation will result in a sig-
nificant increase in the level of contributions for
the remaining Contracting States, any such State
may, not later than one hundred and twenty days
before the date on which the denunciation takes
effect, denounce this Protocol with effect from
the same date.

Article XXVIII
Termination

1. This Protocol shall cease to be in force on the
date when the number of Contracting States falls
below seven or the total quantity of contributing
oil received in the remaining Contracting States,
including the quantities referred to in Article
X1V, paragraph 1, falls below 350 million tons,
whichever occurs earlier.

2. States which are bound by this Protocol on the
day before the date it ceases to be in force shall
enable the Supplementary Fund to exercise its
functions as described in Article XXIX and
shall, for that purpose only, remain bound by this
Protocol.

Article XXIX
Winding up of the Supplementary Fund

1. If this Protocol ceases to be in force, the
Supplementary Fund shall nevertheless:

(a) meet its obligations in respect of any incident
occurring before the Protocol ceased to be in
force;

(b) be entitled to exercise its rights to contribu-
tions to the extent that these contributions
are necessary to meet the obligations under
paragraph 1(a), including expenses for the
administration of the Supplementary Fund
necessary for this purpose.

2. The Assembly shall take all appropriate
measures to complete the winding up of the
Supplementary Fund, including the distribution
in an equitable manner of any remaining assets
among those persons who have contributed to
the Supplementary Fund.
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3. For the purposes of this article the Supplementary
Fund shall remain a legal person.

Article XXX
Depositary

1. This Protocol and any amendments accepted
under Article XXIV shall be deposited with the
Secretary-General.

2. The Secretary-General shall:

(a) inform all States which have signed or
acceded to this Protocol of:

(i) each new signature or deposit of an instru-

ment together with the date thereof;

(i) the date of entry into force of this Protocol;
(iii) any proposal to amend the limit of the
amount of compensation which has
been made in accordance with Article
XX1V, paragraph 1;
any amendment which has been adopted
in accordance with Article XXIV, para-
graph 4;

(v) any amendment deemed to have been
accepted under Article XXIV, para-
graph 7, together with the date on
which that amendment shall enter into
force in accordance with paragraphs 8
and 9 of that article;

(iv)
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(vi) the deposit of an instrument of denun-
ciation of this Protocol together with
the date of the deposit and the date on
which it takes effect;

(vil) any communication called for by any
article in this Protocol;

(b) transmit certified true copies of this Protocol
to all Signatory States and to all States which
accede to the Protocol.

3. As soon as this Protocol enters into force,
the text shall be transmitted by the Secretary-
General to the Secretariat of the United Nations
for registration and publication in accordance
with Article 102 of the Charter of the United
Nations.

Article XXXI
Languages

This Protocol is established in a single original in
the Arabic, Chinese, English, French, Russian and
Spanish languages, each text being equally authentic.
DONE AT LONDON this sixteenth day of May
two thousand and three.

IN WITNESS WHEREOF the undersigned, being
duly authorised by their respective Governments
for that purpose, have signed this Protocol.



6

Bunker Oi1l Convention
Bunker Convention

6.1 General Information

International Convention on Civil Liability for Bunker Oil Pollution Damage
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6.2 International Convention
of 23 March 2001 on Civil Liability
for Bunker Oil Pollution Damage

Article I
Definitions
For the purposes of this Convention:

1. «Ship» means any seagoing vessel and seaborne
craft, of any type whatsoever.

2. «Person» means any individual or partnership
or any public or private body, whether corporate
or not, including a State or any of its constituent
subdivisions.

3. «Shipowner» means the owner, including the
registered owner, bareboat charterer, manager
and operator of the ship.

4. «Registered owner» means the person or persons
registered as the owner of the ship or, in the absence
of registration, the person or persons owning the
ship. However, in the case of a ship owned by a
State and operated by a company which in that
State is registered as the ship’s operator, «registered
owner» shall mean such company.

5. «Bunker oil» means any hydrocarbon mineral
oil, including lubricating oil, used or intended
to be used for the operation or propulsion of the
ship, and any residues of such oil.

6. «Civil Liability Convention» means the
International Convention on Civil Liability for
Oil Pollution Damage, 1992, as amended.

7. «Preventive measures» means any reasonable meas-
ures taken by any person after an incident has
occurred to prevent or minimize pollution damage.

8. «Incident» means any occurrence or series of
occurrences having the same origin, which
causes pollution damage or creates a grave and
imminent threat of causing such damage.

9. «Pollution damage» means:

(a) loss or damage caused outside the ship by
contamination resulting from the escape or
discharge of bunker oil from the ship, wher-
ever such escape or discharge may occur,
provided that compensation for impairment
of the environment other than loss of profit
from such impairment shall be limited to
costs of reasonable measures of reinstate-
ment actually undertaken or to be under-
taken; and

6. Bunker Oil Convention

(b) the costs of preventive measures and fur-
ther loss or damage caused by preventive
measures.

10. «State of the ship’s registry» means, in relation
to a registered ship, the State of registration of
the ship and, in relation to an unregistered ship,
the State whose flag the ship is entitled to fly.

11. «Gross tonnage» means gross tonnage calcu-
lated in accordance with the tonnage meas-
urement regulations contained in Annex 1
of the International Convention on Tonnage
Measurement of Ships, 1969.

12. «Organization» means the International Maritime
Organization.

13. «Secretary-General» means the Secretary-General
of the Organization.

Article II

Scope of application

This Convention shall apply exclusively:
(a) to pollution damage caused:

(1)in the territory, including the territorial sea,
of a State Party, and

(ii) in the exclusive economic zone of a State Party,
established in accordance with international
law, or, if a State Party has not established such
a zone, in an area beyond and adjacent to the
territorial sea of that State determined by that
State in accordance with international law and
extending not more than 200 nautical miles
from the baselines from which the breadth of
its territorial sea is measured;

(b) to preventive measures, wherever taken, to pre-
vent or minimize such damage.

Article ITI
Liability of the shipowner

1. Except as provided in paragraphs 3 and 4, the
shipowner at the time of an incident shall be
liable for pollution damage caused by any bun-
ker oil on board or originating from the ship,
provided that, if an incident consists of a series
of occurrences having the same origin, the
liability shall attach to the shipowner at the time
of the first of such occurrences.

2. Where more than one person is liable in accord-
ance with paragraph 1, their liability shall be
joint and several.
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3. No liability for pollution damage shall attach to
the shipowner if the shipowner proves that:

(a) the damage resulted from an act of war,
hostilities, civil war, insurrection or a natural
phenomenon of an exceptional, inevitable and
irresistible character; or

(b) the damage was wholly caused by an act or
omission done with the intent to cause dam-
age by a third party; or

(c) the damage was wholly caused by the negli-
gence or other wrongful act of any Government
or other authority responsible for the mainte-
nance of lights or other navigational aids in the
exercise of that function.

4. If the shipowner proves that the pollution dam-
age resulted wholly or partially either from
an act or omission done with intent to cause
damage by the person who suffered the damage
or from the negligence of that person, the ship-
owner may be exonerated wholly or partially
from liability to such person.

5. No claim for compensation for pollution dam-
age shall be made against the shipowner other-
wise than in accordance with this Convention.

6. Nothing in this Convention shall prejudice any
right of recourse of the shipowner which exists
independently of this Convention.

Article IV
Exclusions

1. This Convention shall not apply to pollution dam-
age as defined in the Civil Liability Convention,
whether or not compensation is payable in respect
of it under that Convention.

2. Except as provided in paragraph 3, the provi-
sions of this Convention shall not apply to
warships, naval auxiliary or other ships owned
or operated by a State and used, for the time
being, only on Government non-commercial
service.

3. A State Party may decide to apply this Convention
to its warships or other ships described in
paragraph 2, in which case it shall notify the
Secretary-General thereof specifying the terms
and conditions of such application.

4. With respect to ships owned by a State Party and
used for commercial purposes, each State shall
be subject to suit in the jurisdictions set forth in
Article IX and shall waive all defences based on
its status as a sovereign State.

Article V
Incidents involving two or more ships

When an incident involving two or more ships occurs
and pollution damage results therefrom, the shipown-
ers of all the ships concerned, unless exonerated under
Article III, shall be jointly and severally liable for all
such damage which is not reasonably separable.

Article VI
Limitation of liability

Nothing in this Convention shall affect the right of
the shipowner and the person or persons providing
insurance or other financial security to limit liabil-
ity under any applicable national or international
regime, such as the Convention on Limitation of
Liability for Maritime Claims, 1976, as amended.

Article VII
Compulsory insurance or financial security

1. The registered owner of a ship having a gross
tonnage greater than 1,000 registered in a State
Party shall be required to maintain insurance or
other financial security, such as the guarantee of
a bank or similar financial institution, to cover
the liability of the registered owner for pollu-
tion damage in an amount equal to the limits of
liability under the applicable national or inter-
national limitation regime, but in all cases, not
exceeding an amount calculated in accordance
with the Convention on Limitation of Liability
for Maritime Claims, 1976, as amended.

2. A certificate attesting that insurance or other finan-
cial security is in force in accordance with the pro-
visions of this Convention shall be issued to each
ship after the appropriate authority of a State Party
has determined that the requirements of paragraph
1 have been complied with. With respect to a ship
registered in a State Party such certificate shall be
issued or certified by the appropriate authority of
the State of the ship’s registry; with respect to a
ship not registered in a State Party it may be issued
or certified by the appropriate authority of any
State Party. This certificate shall be in the form of
the model set out in the annex to this Convention
and shall contain the following particulars:

(a) name of ship, distinctive number or letters
and port of registry;

(b)name and principal place of business of the
registered owner;
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3.

(c) IMO ship identification number;

(d) type and duration of security;

(e) name and principal place of business of
insurer or other person giving security and,
where appropriate, place of business where
the insurance or security is established;

(f) period of validity of the certificate which
shall not be longer than the period of valid-
ity of the insurance or other security.

(a) A State Party may authorize either an institu-
tion or an organization recognized by it to
issue the certificate referred to in paragraph
2. Such institution or organization shall
inform that State of the issue of each certifi-
cate. In all cases, the State Party shall fully
guarantee the completeness and accuracy of
the certificate so issued and shall undertake
to ensure the necessary arrangements to sat-
isfy this obligation.

(b) A State Party shall notify the Secretary-
General of:

(1) the specific responsibilities and conditions
of the authority delegated to an institu-
tion or organization recognised by it;

(ii) the withdrawal of such authority; and

(iii) the date from which such authority
or withdrawal of such authority takes
effect.

An authority delegated shall not take effect
prior to three months from the date on which
notification to that effect was given to the
Secretary-General.

(c) The institution or organization authorized to
issue certificates in accordance with this para-
graph shall, as a minimum, be authorized to
withdraw these certificates if the conditions
under which they have been issued are not
maintained. In all cases the institution or organ-
ization shall report such withdrawal to the State
on whose behalf the certificate was issued.

The certificate shall be in the official language
or languages of the issuing State. If the lan-
guage used is not English, French or Spanish,
the text shall include a translation into one
of these languages and, where the State so
decides, the official language of the State may
be omitted.

5.

10.

6. Bunker Oil Convention

The certificate shall be carried on board the ship
and a copy shall be deposited with the authorities
who keep the record of the ship’s registry or, if
the ship is not registered in a State Party, with the
authorities issuing or certifying the certificate.

. An insurance or other financial security shall

not satisfy the requirements of this article if it
can cease, for reasons other than the expiry of
the period of validity of the insurance or secu-
rity specified in the certificate under paragraph
2 of this article, before three months have
elapsed from the date on which notice of its
termination is given to the authorities referred
to in paragraph 5 of this article, unless the cer-
tificate has been surrendered to these authori-
ties or a new certificate has been issued within
the said period. The foregoing provisions shall
similarly apply to any modification which
results in the insurance or security no longer
satisfying the requirements of this article.

. The State of the ship’s registry shall, subject to

the provisions of this article, determine the con-
ditions of issue and validity of the certificate.

. Nothing in this Convention shall be construed

as preventing a State Party from relying on
information obtained from other States or the
Organization or other international organisa-
tions relating to the financial standing of pro-
viders of insurance or financial security for the
purposes of this Convention. In such cases, the
State Party relying on such information is not
relieved of its responsibility as a State issuing
the certificate required by paragraph 2.

. Certificates issued or certified under the

authority of a State Party shall be accepted
by other States Parties for the purposes of this
Convention and shall be regarded by other
States Parties as having the same force as
certificates issued or certified by them even
if issued or certified in respect of a ship not
registered in a State Party. A State Party may
at any time request consultation with the issu-
ing or certifying State should it believe that the
insurer or guarantor named in the insurance
certificate is not financially capable of meeting
the obligations imposed by this Convention.

Any claim for compensation for pollution dam-
age may be brought directly against the insurer
or other person providing financial security for
the registered owner’s liability for pollution dam-
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11.

12.

13

14.

age. In such a case the defendant may invoke the
defences (other than bankruptcy or winding up
of the shipowner) which the shipowner would
have been entitled to invoke, including limitation
pursuant to Article VI. Furthermore, even if the
shipowner is not entitled to limitation of liability
according to Article VI, the defendant may limit
liability to an amount equal to the amount of the
insurance or other financial security required to
be maintained in accordance with paragraph 1.
Moreover, the defendant may invoke the defence
that the pollution damage resulted from the wilful
misconduct of the shipowner, but the defendant
shall not invoke any other defence which the
defendant might have been entitled to invoke in
proceedings brought by the shipowner against the
defendant. The defendant shall in any event have
the right to require the shipowner to be joined in
the proceedings.

A State Party shall not permit a ship under its
flag to which this article applies to operate at
any time, unless a certificate has been issued
under paragraphs 2 or 14.

Subject to the provisions of this article, each
State Party shall ensure, under its national law,
that insurance or other security, to the extent
specified in paragraph 1, is in force in respect
of any ship having a gross tonnage greater than
1,000, wherever registered, entering or leaving
a port in its territory, or arriving at or leaving
an offshore facility in its territorial sea.

. Notwithstanding the provisions of paragraph 5,

a State Party may notify the Secretary-General
that, for the purposes of paragraph 12, ships
are not required to carry on board or to pro-
duce the certificate required by paragraph 2,
when entering or leaving ports or arriving at or
leaving from offshore facilities in its territory,
provided that the State Party which issues the
certificate required by paragraph 2 has notified
the Secretary-General that it maintains records
in an electronic format, accessible to all States
Parties, attesting the existence of the certificate
and enabling States Parties to discharge their
obligations under paragraph 12.

If insurance or other financial security is not
maintained in respect of a ship owned by a
State Party, the provisions of this article relat-
ing thereto shall not be applicable to such ship,
but the ship shall carry a certificate issued by

the appropriate authority of the State of the
ship’s registry stating that the ship is owned by
that State and that the ship’s liability is covered
within the limit prescribed in accordance with
paragraph 1. Such a certificate shall follow as
closely as possible the model prescribed by
paragraph 2.

15. A State may, at the time of ratification, accept-
ance, approval of, or accession to this Convention,
or at any time thereafter, declare that this article
does not apply to ships operating exclusively
within the area of that State referred to in Article

I(a)(d).
Article VIII
Time limits

Rights to compensation under this Convention
shall be extinguished unless an action is brought
thereunder within three years from the date when
the damage occurred. However, in no case shall an
action be brought more than six years from the date
of the incident which caused the damage. Where
the incident consists of a series of occurrences, the
six years’ period shall run from the date of the first
such occurrence.

Article IX
Jurisdiction

1. Where an incident has caused pollution damage in
the territory, including the territorial sea, or in an
area referred to in Article II(a)(ii) of one or more
States Parties, or preventive measures have been
taken to prevent or minimise pollution damage in
such territory, including the territorial sea, or in
such area, actions for compensation against the
shipowner, insurer or other person providing secu-
rity for the shipowner’s liability may be brought
only in the courts of any such States Parties.

2. Reasonable notice of any action taken under
paragraph 1 shall be given to each defendant.

3. Each State Party shall ensure that its courts have
jurisdiction to entertain actions for compensa-
tion under this Convention.

Article X
Recognition and enforcement

1. Any judgement given by a Court with jurisdic-
tion in accordance with Article IX which is
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enforceable in the State of origin where it is no

longer subject to ordinary forms of review, shall

be recognised in any State Party, except:

(a) where the judgement was obtained by
fraud; or

(b) where the defendant was not given reason-
able notice and a fair opportunity to present
his or her case.

2. A judgement recognised under paragraph 1
shall be enforceable in each State Party as soon
as the formalities required in that State have
been complied with. The formalities shall not
permit the merits of the case to be re-opened.

Article XI
Supersession clause

This Convention shall supersede any Convention
in force or open for signature, ratification or acces-
sion at the date on which this Convention is opened
for signature, but only to the extent that such
Convention would be in conflict with it; however,
nothing in this article shall affect the obligations of
States Parties to States not party to this Convention
arising under such Convention.

Article XII

Signature, ratification, acceptance, approval
and accession

1. This Convention shall be open for signature at
the Headquarters of the Organization from 1
October 2001 until 30 September 2002 and shall
thereafter remain open for accession.

2. States may express their consent to be bound by
this Convention by:

(a) signature without reservation as to ratifica-
tion, acceptance or approval;

(b) signature subject to ratification, acceptance
or approval followed by ratification, accept-
ance or approval; or

(c) accession.

3. Ratification, acceptance, approval or accession
shall be effected by the deposit of an instrument
to that effect with the Secretary-General.

4. Any instrument of ratification, acceptance,
approval or accession deposited after the entry
into force of an amendment to this Convention
with respect to all existing State Parties, or
after the completion of all measures required
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for the entry into force of the amendment with
respect to those State Parties shall be deemed
to apply to this Convention as modified by the
amendment.

Article XIII

States with more than one system of law

1. If a State has two or more territorial units in
which different systems of law are applicable in
relation to matters dealt with in this Convention,
it may at the time of signature, ratification,
acceptance, approval or accession declare that
this Convention shall extend to all its territorial
units or only to one or more of them and may
modify this declaration by submitting another
declaration at any time.

2. Any such declaration shall be notified to the
Secretary-General and shall state expressly
the territorial units to which this Convention
applies.

3. Inrelation to a State Party which has made such
a declaration:

(a) in the definition of ‘registered owner’ in
Atrticle 1(4), references to a State shall be con-
strued as references to such a territorial unit;

(b) references to the State of a ship’s registry and,
in relation to a compulsory insurance certifi-
cate, to the issuing or certifying State, shall
be construed as referring to the territorial unit
respectively in which the ship is registered
and which issues or certifies the certificate;

(c) references in this Convention to the require-
ments of national law shall be construed as
references to the requirements of the law of
the relevant territorial unit; and

(d) references in Articles IX and X to courts,
and to judgements which must be recog-
nized in States Parties, shall be construed
as references respectively to courts of, and
to judgements which must be recognized in,
the relevant territorial unit.

Article XIV

Entry into force

1. This Convention shall enter into force one year
following the date on which eighteen States,
including five States each with ships whose com-
bined gross tonnage is not less than 1 million,
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have either signed it without reservation as to rati-
fication, acceptance or approval or have deposited
instruments of ratification, acceptance, approval or
accession with the Secretary-General.

2. For any State which ratifies, accepts, approves
or accedes to it after the conditions in para-
graph 1 for entry into force have been met, this
Convention shall enter into force three months
after the date of deposit by such State of the
appropriate instrument.

Article XV
Denunciation

1. This Convention may be denounced by any
State Party at any time after the date on which
this Convention comes into force for that State.

2. Denunciation shall be effected by the deposit of
an instrument with the Secretary-General.

3. A denunciation shall take effect one year, or
such longer period as may be specified in the
instrument of denunciation, after its deposit
with the Secretary-General.

Article XVI
Revision or amendment

1. A conference for the purpose of revising or
amending this Convention may be convened by
the Organization.

2. The Organization shall convene a conference of
the States Parties for revising or amending this
Convention at the request of not less than one-
third of the States Parties.

Article XVII
Depositary

1. This Convention shall be deposited with the
Secretary-General.

2. The Secretary-General shall:

(a) inform all States which have signed or
acceded to this Convention of:

(i) each new signature or deposit of instru-
ment together with the date thereof;

(ii) the date of entry into force of this
Convention;

(iii) the deposit of any instrument of denun-
ciation of this Convention together with
the date of the deposit and the date on
which the denunciation takes effect;
and

(iv) other declarations and notifications
made under this Convention.

(b) transmit certified true copies of this
Convention to all Signatory States and to all
States which accede to this Convention.

Article XVIII
Transmission to United Nations

As soon as this Convention comes into force,
the text shall be transmitted by the Secretary-
General to the Secretariat of the United Nations
for registration and publication in accordance
with Article 102 of the Charter of the United
Nations.

Article XIX
Languages

This Convention is established in a single original
in the Arabic, Chinese, English, French, Russian
and Spanish languages, each text being equally
authentic.

Done at London this twenty-third day of March,
two thousand and one.
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for Oil Pollution Damage
Resulting from Exploration
for and Exploitation of Seabed
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Adopted at London on 1 May 1977

The States Parties to this Convention,

Seabed Mineral Resources Convention
Negotations amongst North Sea States
Misc No 8 (1977), Cmnd 6791

1 May 1977

Not yet in force

Germany, Ireland, the Netherlands, Norway, Sweden,
United Kingdom

/

CARACCIOLO, I, ‘International liability of the state for
pollution due to exploration and exploitation of the deep
seabed’, Universita degli Studi di Roma Tor Vergata/
Dipartimento di Diritto Pubblico: Yearbook. 1989,
1990-1991, pp. 435-459.

WoLFRUM, R & LANGENFELD, C, Environmental
Protections by Means of International Liability Law,
Erich Schmidt Verlag, Berlin, 1999, pp. 30-38.

Convinced of the need to ensure that adequate
compensation is available to persons who suffer
damage caused by such pollution,

Desiring to adopt uniform rules and procedures
for determining questions of liability and provide
adequate compensation in such cases,

Have agreed as follows:
Article I

For the purposes of this Convention:

Conscious of the dangers of oil pollution posed 1. (a) ‘Oil’ means crude oil and natural gas liquids,
by the exploration for, and exploitation of, certain whether or not such oil or liquids are mixed

seabed mineral resources,

with or present in other substances; and
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(b) ‘crude oil” includes crude oil treated to render
it suitable for transmission, for example, by
adding or removing certain fractions.

2. ‘Installation’ means:

(a) any well or other facility, whether fixed
or mobile, which is used for the purpose of
exploring for, producing, treating, storing,
transmitting or regaining control of the flow
of crude oil from the seabed or its subsoil;

(b) any well which has been used for the purpose
of exploring for, producing or regaining con-
trol of the flow of crude oil from the seabed
or its subsoil and which has been abandoned
after the entry into force of this Convention
for the Controlling State concerned;

(c) any well which is used for the purpose of
exploring for, producing or regaining control
of the flow of gas or natural gas liquids from
the seabed or its subsoil during the period
that any such well is being drilled, includ-
ing completion, or worked upon except for
normal maintenance operations;

(d) any well which is used for the purpose of
exploring for any mineral resources other
than crude oil, gas or natural gas liquids,
where such exploration involves the deep
penetration of the subsoil of the seabed; and

(e) any facility which is normally used for stor-
ing crude oil from the seabed or its subsoil;
which, or a substantial part of which, is
located seaward of the low-water line along
the coast as marked on large-scale charts
officially recognized by the Controlling
State; provided, however, that

(i) where a well or a number of wells is
directly connected to a platform or similar
facility, the well or wells together with
such platform or facility shall constitute
one installation; and

(i) a ship as defined in the International
Convention on Civil Liability for Oil
Pollution Damage, done at Brussels on
29 November 1969 shall not be consid-
ered to be an installation.

3. ‘Operator’ means the person, whether licensee

or not, designated as operator for the purposes of
this Convention by the Controlling State, or, in
the absence of such designation, the person who
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is in overall control of the activities carried on at
the installation.

4. ‘Controlling State’ means the State Party which
exercises sovereign rights for the purpose of
exploring for and exploiting the resources of the
seabed and its subsoil in the area in or above
which the installator is situated. In the case of
an installation extending over areas in which
two or more States Parties exercise such rights,
these States may agree which of them shall be
the Controlling State.

5. ‘Person’ means any individual or partnership or
any public or private body, whether corporate
or not, including a State or any of its constituent
subdivisions.

6. ‘Pollution damage’ means loss or damage outside
the installation caused by contamination resulting
from the escape or discharge of oil from the
installation and includes the cost of preventive
measures and further loss or damage outside
the installation caused by preventive measures.

7. ‘Preventive measures’ means any reasonable
measures taken by any person in relation to a
particular incident to prevent or minimize pollu-
tion damage with the exception of well control
measures and measures taken to protect, repair
or replace an installation.

8. ‘Incident’” means any occurrence, or series of
occurrences having the same origin, which
causes pollution damage.

9. ‘Special Drawing Right’ means Special Drawing
Right as defined by the International Monetary
Fund and used for its own operations and trans-
actions.

Article 11

This Convention shall apply exclusively to pollu-
tion damage:

(a) resulting from an incident which occurred
beyond the coastal low-water line at an instal-
lation under the jurisdiction of a Controlling
State, and

(b) suffered in the territory, including the inter-
nal waters and territorial sea, of a State Party
or in the areas in which, in accordance with
international law, it has sovereign rights over
natural resources, and to preventive measures,
wherever taken, to prevent or minimize such
pollution damage.
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Article III

1.

Except as provided in paragraphs 3, 4 and 5 of
this Article, the operator of the installation at
the time of an incident shall be liable for any
pollution damage resulting from the incident.
When the incident consists of a series of occur-
rences, liability for pollution damage arising
out of each occurrence shall attach to the
operator of the installation at the time of that
occurrence.

. Where an installation has more than one

operator they shall be jointly and severally
liable.

. No liability for pollution damage shall attach

to the operator if he proves that the damage
resulted from an act of war, hostilities, civil
war, insurrection, or a natural phenomenon
of an exceptional, inevitable and irresistible
character.

. No liability for pollution damage shall attach to

the operator of an abandoned well if he proves
that the incident which caused the damage
occurred more than five years after the date on
which the well was abandoned under the authority
and in accordance with the requirements of the
Controlling State. Where a well has been aban-
doned in other circumstances, the liability of
the operator shall be governed by the applicable
national law.

. If the operator proves that the pollution damage

resulted wholly or partly either from an act of
omission done with intent to cause damage by
the person who suffered the damage or from the
negligence of that person, the operator may be
exonerated wholly or partly from his liability to
such person.

Article IV

1.

No claim for compensation for pollution damage
shall be made against the operator otherwise in
accordance with this Convention.

.No claim for compensation for pollution

damage under this Convention or otherwise
may be made against the servants or agents of
the operator.

. Nothing in this Convention shall prejudice the

question whether the operator liable for damage
in accordance with its provisions has a right of
recourse.

Article V

1. When oil has escaped or has been discharged
from two or more installations, and pollution
damage results therefrom, the operators of all the
installations concerned, unless exonerated under
Article III, shall be jointly and severally liable for
all such damage which is not reasonably separable.

2. When oil has escaped or has been discharged
from one installation as a result of an incident,
and pollution damage results therefrom, and dur-
ing the course of the incident there is a change of
operator, all operators of the installation, unless
exonerated under Article III, shall be jointly and
severally liable for all such damage which is not
reasonably separable.

Article VI

1. The operator shall be entitled to limit his liabil-
ity under this Convention for each installation
and each incident to the amount of 30 million
Special Drawing Rights until five years have
elapsed from the date on which the Convention
is opened for signature and to the amount of 40
million Special Drawing Rights thereafter.

2. Where operators of different installations are
liable in accordance with paragraph 1 of Article
V, the liability of the operator of any one instal-
lation shall not for any one incident exceed any
limit which may be applicable to him in accord-
ance with the provisions of this Article and of
Article XV.

3. When in the case of any one installation more
than one operator is liable under this Convention,
the aggregate liability of all of them in respect
of any one incident shall not exceed the high-
est amount that could be awarded against any
of them, but none of them shall be liable for an
amount in excess of the limit applicable to him.

4. The operator shall not be entitled to limit his
liability if it is proved that the pollution damage
occurred as a result of an act or omission by the
operator himself, done deliberately with actual
knowledge that pollution damage would result.

5. For the purpose of availing himself of the benefit
of limitation to which he may be entitled under
paragraph 1 of this Article, the operator shall
constitute a fund for the total sum representing
the limit of his liability with the court or
other competent authority of any one of the States
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10.

11.

Parties in which action is brought under Article
XI. A fund constituted by one of the operators
mentioned in paragraph 2 of Article III shall
be deemed to be constituted by all of them.
The fund can be constituted either by deposit-
ing the sum or by producing a bank guarantee
or other guarantee, acceptable under the leg-
islation of the State Party where the fund is
constituted, and considered to be adequately
by the court or other competent liability.

The fund shall be distributed among the claim-
ants in proportion to the amounts of their
established claims.

If before the fund is distributed the operator
or any of his servants or agents or any person
providing him with insurance or other finan-
cial security, has, as a result of the incident
in question, paid compensation for pollution
damage, such person shall, up to the amount
he has paid, acquire by subrogation the rights
which the person so compensated would have
enjoyed under this Convention.

The right of subrogation provided for in para-
graph 7 of this Article may also be exercised
by a person other than those mentioned therein
in respect of any amount of compensation
for pollution damage which he may have paid
but only to the extent that such subrogation is
permitted under the applicable national law.
Where the operator or any other person estab-
lishes that he may be compelled to pay at a later
date in whole or in part any such amount of
compensation, with regard to which such person
would have enjoyed a right of subrogation under
paragraph 7 or 8 of this Article, had the compen-
sation been paid before the fund was distributed,
the court or other competent authority of the
State arty where the fund has been constituted
may order that a sufficient sum shall be provi-
sionally set aside to enable such person at such
later date to enforce his claim against the fund.
An operator who has taken preventive measures
shall in respect of those measures have the same
rights against the fund as any other claimant.
The amount referred to in paragraph 1 of this
Article shall be converted into the national
currency of the State Party in which the fund
is constituted on the basis of the value of that
currency by reference to the average, during
the thirty days immediately preceding the date

12.

1.

1.
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on which the fund is constituted, of the Special
Drawing Rights as published by the International
Monetary Fund.

The insurer or other person providing financial
security shall be entitled, alone or together
with the operator, to constitute a fund in
accordance with this Article on the same con-
ditions and having the same effect as if it were
constituted by the operator. Such a fund may
be constituted even where the pollution dam-
age occurred as a result of an act or omission
by the operator himself, done deliberately with
actual knowledge that pollution damage would
result, but the constitution of the fund shall in
that case not prejudice the rights of any claim-
ant against the operator.

Article VII

Where the operator, after an incident, has consti-
tuted a fund in accordance with Article VI and is
entitled to limit his liability:

(a) no person having a claim for pollution
damage arising out of that incident shall be
entitled to exercise any right against any
other assets of the operator in respect of such
claim;

(b) the court or other competent authority of
any State Party shall order the release of any
property belonging to the operator which
has been arrested in respect of a claim for
pollution damage arising out of that incident,
and shall similarly release any bail or other
security furnished to avoid such arrest.

. Paragraph 1 of this Article shall, however, only

apply if the claimant has access to the court
administering the fund and the fund is actually
available in respect of his claim.

Article VIII

To cover his liability under this Convention,
the operator shall be required to have and
maintain insurance or other financial security
to such amount, of such type and on such terms
as the Controlling State shall specify, provided
that the amount shall not be less than 22 million
Special Drawing Rights until five years have
elapsed from the date on which this Convention
is opened for signature and not less than 35
million Special Drawing Rights thereafter.



However the Controlling State may exempt
the operator wholly or in part from the require-
ment to have and maintain such insurance or
other financial security to cover his liability for
pollution damage wholly caused by an act of
sabotage or terrorism.

. An insurance or other financial security shall not
satisfy the requirements of this Article if it can
cease, for reasons other than the expiry of the
period of validity of the insurance or security,
before two months have elapsed from the date
on which notice of its termination is given to the
competent public authority of the Controlling
State. The foregoing provision shall similarly
apply to any modification which results in the
insurance or security no longer satisfying the
requirements of this Article.

. Any claim for compensation for pollution
damage may be brought directly against the
insurer or other person providing financial
security for the operator’s liability for pol-
lution damage. In such case the liability of
the defendant shall be limited to the amount
specified in accordance with paragraph 1 of
this Article irrespective of the fact that the pol-
lution damage occurred as a result of an act or
omission by the operator himself, done delib-
erately with actual knowledge that pollution
damage would result. The defendant may fur-
ther avail himself of the defences, other than
the bankruptcy or winding-up of the operator,
which the operator himself would have been
entitled to invoke. Furthermore, the defendant
may avail himself of the defence that the pol-
lution damage resulted from the wilful miscon-
duct of the operator himself, but the defendant
may not avail himself of any other defence
which he might have been entitled to invoke
in proceedings brought by the operator against
him. The defendant shall in any event have the
right to require the operator to be joined in the
proceedings.

. Any sums provided by insurance or by other
financial security maintained in accordance with
paragraph 1 of this Article shall be available in
the first place for the satisfaction of claims under
this Convention.

. Where the operator is a State Party, the operator
shall not be required to maintain insurance or
other financial security to cover its liability.
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Article IX

1.

2.

A Committee composed of a representative of
each State Party is hereby established.

If a State Party considers that any of the amounts
currently applicable under Article VI or VIII is
no longer adequate, or is otherwise unrealistic,
it may convene a meeting of the Committee to
consider the matter. States which have signed
this Convention but are not yet Parties will
be invited to participate in the work of the
Committee as observers. The Committee may
recommend to the States Parties an amendment
to any of the amounts if representatives of at
least three-quarters of the States Parties to this
Convention vote in favour of such a recommen-
dation. In making such a recommendation, the
Committee shall take into account:

(a) any information concerning events causing
or likely to cause pollution damage having a
bearing on the objects of this Convention;

(b) any information on increases and decreases

occurring after the entry into force of this

Convention in the costs of goods and serv-

ices of the kinds involved in the treatment

and remedying of marine oil spillages;

the availability of reliable insurance cover

against the risk of liability for pollution dam-

age.

()

. Any amount recommended in accordance with

paragraph 2 of this Article shall be notified by
the depositary Government to all States Parties.
It shall replace the amount currently applicable
thirty days after its acceptance by all States
Parties. A State Party which has, within six
months of such notification or such other period
as has been specified in the recommendation,
notified the depositary Government that it is
unable to accept the recommended amount, shall
be deemed to have accepted it.

. If the recommended amount has not been

accepted by all States Parties within six months,
or such other period as has been specified in
the recommendation, after it has been notified
by the depositary Government it shall, thirty
days thereafter, replace the amount currently
applicable as between those States Parties which
have accepted it. Any other State Party may
subsequently accept the recommended amount
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which shall become applicable to it thirty days
thereafter.

5. A State acceding to this Convention shall be
bound by any recommendation of the Committee
which has been unanimously accepted by States
Parties. Where a recommendation has not been so
accepted, an acceding State shall be deemed to
have accepted it unless, at the time of its acces-
sion, that State notifies the depositary Government
that it does not accept such a recommendation.

Article X

Rights of compensation under this Convention shall
be extinguished unless, within twelve months of
the date on which the person suffering the damage
knew or ought reasonably to have known of the
damage, the claimant has in writing notified the oper-
ator of his claim or has brought an action in respect
of it. However in no case shall an action be brought
after four years from the date of the incident which
caused the damage. Where the incident consists of
a series of occurrences, the four years’ period shall
run from the date of the last occurrence.

Article XI

1. Actions for compensation under this Convention
may be brought only in the courts of any State
Party where pollution damage was suffered as
a result of the incident or in the courts of the
Controlling State. For the purpose of determin-
ing where the damage was suffered, damage
suffered in an area in which, in accordance with
international law, a State has sovereign rights
over natural resources shall be deemed to have
been suffered in that State.

2. Each State Party shall ensure that its courts pos-
sess the necessary jurisdiction to entertain such
actions for compensation.

3. After the fund has been constituted in accordance
with Article VI, the courts of the State Party in
which the fund is constituted shall be exclusively
competent to determine all matters relating to the
apportionment and distribution of the fund.

Article XII

1. Any judgement given by a court with jurisdic-
tion in accordance with Article XI, which is
enforceable in the State of origin where it is no
longer subject to ordinary forms of review, shall
be recognized in any State Party, except:
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(a) where the judgement was obtained by fraud; or

(b) where the defendant was not given reason-
able notice and a fair opportunity to present
his case.

2. A judgement recognized under paragraph 1 of this
Article shall be enforceable in each State Party
as soon as the formalities required in that State
have been complied with. The formalities shall
not permit the merits of the case to be re-opened,
nor a reconsideration of the applicable law.

Article XIII

Where a State Party is the operator, such State shall
be subject to suit in the jurisdictions set forth in
Article XI and shall waive all defences based on its
status as a sovereign State.

Article XIV

No liability shall arise under this Convention for
damage caused by a nuclear incident:

(a) if the operator of a nuclear installation is
liable for such damage under either the Paris
Convention of 29 July 1960 on Third Party
Liability in the Field of Nuclear Energy or the
Vienna Convention of 21 May 1963 on Civil
Liability for Nuclear Damage, or if the operator of
a nuclear ship is liable for such damage under
the Brussels Convention of 25 May 1962 on the
Liability of Operators of Nuclear Ships; or

(b) if the operator of a nuclear installation or the
operator of a nuclear ship is liable for such
damage by virtue of a national law governing
the liability for such damage, provided that
such law is in all respects as favourable to per-
sons who may suffer damage as, in the case of
the operator of a nuclear installation, either the
Paris or the Vienna Convention or, in the case
of the operator of a nuclear ship, the Brussels
Convention.

Article XV

1. This Convention shall not prevent a State from
providing for unlimited liability or a higher
limit of liability than that currently applicable
under Article VI for pollution damage caused by
installations for which it is the Controlling State
and suffered in that State or in another State
Party; provided however that in so doing it
shall not discriminate on the basis of nationality.
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Such provision may be based on the principle of
reciprocity.

2. The courts of each State Party shall apply the
law of the Controlling State in order to deter-
mine whether the operator is entitled under the
provisions of this Article and paragraph 1 of
Article VI to limit his liability and, if so, the
amount of such liability.

3. Nothing in this Article shall affect the amount
of compensation available for pollution damage
suffered in States Parties in respect of which the
provision made in accordance with paragraph 1
of this Article does not apply.

4. For the purposes of this Article, pollution damage
suffered in a State Party means pollution damage
suffered in the territory of that State or in the areas
in which, in accordance with international law, it
has sovereign rights over natural resources.

Article XVI

This Convention shall be open for signature at
London from 1 May 1977 until 30 April 1978 by the
States invited to participate in the Intergovernmental
Conference on the Convention on Civil Liability for
Oil Pollution Damage from Offshore Operations,
held there from 20 October to 31 October 1975 and
from 13 December to 17 December 1976, and shall
thereafter be open for accession by such States.

Article XVII

This Convention shall be subject to ratification,
acceptance or approval.

Article XVIII

The States Parties may unanimously invite to accede
to this Convention other States which have coastlines
on the North Sea, the Baltic Sea or that part of the
Atlantic Ocean to the north of 360 North latitude.

Article XIX

The instruments of ratification, acceptance,
approval and accession shall be deposited with
the Government of the United Kingdom of Great
Britain and Northern Ireland.

Article XX

1. This Convention shall enter into force on the
ninetieth day following the date of deposit of
the fourth instrument of ratification, acceptance,
approval or accession.

2. For each State ratifying, accepting, approving or
acceding to the Convention after the deposit of
the fourth instrument, the Convention shall enter
into force on the ninetieth day after deposit by
such State of its instrument.

Article XXI

A State Party may denounce this Convention at any
time by means of a notice in writing addressed to
the depositary Government. Any such denuncia-
tion shall take effect twelve months after the date
on which the depositary Government has received
such notice, or at such later date as may be speci-
fied in the notice.

Article XXII

1. Any State may, at the time of ratification,
acceptance, approval or accession or at any later
date, declare by means of a notice in writing
addressed to the depositary Government that
this Convention shall apply to all or any of the
territories for whose international relations it
is responsible, provided that they are situated
within the area defined in Article X VIIIL.

2. Such declaration shall take effect on the nine-
tieth day after its receipt by the depositary
Government or, if on such date the Convention
has not yet entered into force, from the date of
its entry into force.

3. Each State Party which has made a declaration
in accordance with paragraph 1 of this Article
may, in accordance with Article XXI, denounce
this Convention in relation to all or any of the
territories concerned.

Article XXIII

Any State Party may, after having obtained the
agreement of at least one-third of the States Parties,
convene a Conference of States Parties for the revi-
sion or amendment of this Convention.

Article XXIV
No reservation may be made to this Convention.
Article XXV

The depositary Government shall inform the States
referred to in Article XVI and the acceding States:

(a) of signatures to this Convention, of the deposit
of instruments of ratification, acceptance,



98

approval or accession, of the receipt of notices
in accordance with Article XXII, and of the
receipt of notices of denunciation;

(b) of the date on which the Convention will enter
into force; and

(c) of the recommendations of the Committee con-
vened under Article IX, of the acceptances and
non-acceptances of such recommendations,
and of the dates on which these recommenda-
tions take effect.

Article XXVI

The original of this Convention, of which the
English and French texts are equally authentic,

7. Seabed Mineral Resources Convention

shall be deposited with the Government of the
United Kingdom of Great Britain and Northern
Ireland, which shall send certified copies thereof to
the States referred to in Article XVI and the acced-
ing States and which, upon its entry into force,
shall transmit a certified copy to the Secretariat of
the United Nations for registration and publication
in accordance with Article 102 of the Charter of the
United Nations.

In witness whereof the undersigned, being
duly authorised thereto, have signed this
Convention.

Done at London this First Day of May, 1977.
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8.2 International Convention
of 3 May 1996 on Liability

and Compensation in Connection
with Carriage of Hazardous

and Noxious Substances by Sea

(London, 3 May 1996)

THE STATES PARTIES TO THE PRESENT
CONVENTION,

CONSCIOUS of the dangers posed by the world-
wide carriage by sea of hazardous and noxious
substances,

CONVINCED of the need to ensure that adequate,
prompt and effective compensation is available to
persons who suffer damage caused by incidents in
connection with the carriage by sea of such sub-
stances,

DESIRING to adopt uniform international rules
and procedures for determining questions of liabil-
ity and compensation in respect of such damage,

CONSIDERING that the economic consequences
of damage caused by the carriage by sea of hazard-
ous and noxious substances should be shared by the
shipping industry and the cargo interests involved,

HAVE AGREED as follows:
CHAPTER 1

GENERAL PROVISIONS
Definitions

Article I
For the purposes of this Convention:

1. ‘Ship’ means any seagoing vessel and seaborne
craft, of any type whatsoever.

2. ‘Person’ means any individual or partnership or
any public or private body, whether corporate or
not, including a State or any of its constituent
subdivisions.

3. ‘Owner’ means the person or persons registered as
the owner of the ship or, in the absence of registra-
tion, the person or persons owning the ship. However,
in the case of a ship owned by a State and operated
by a company which in that State is registered as the
ship’s operator, ‘owner’ shall mean such company.

4. ‘Receiver’ means either:

(a) the person who physically receives contribut-
ing cargo discharged in the ports and terminals
of a State Party; provided that if at the time of
receipt the person who physically receives the
cargo acts as an agent for another who is subject



to the jurisdiction of any State Party, then the
principal shall be deemed to be the receiver,
if the agent discloses the principal to the HNS
Fund; or

(b) the person in the State Party who in accord-

ance with the national law of that State Party
is deemed to be the receiver of contributing
cargo discharged in the ports and terminals
of a State Party, provided that the total con-
tributing cargo received according to such
national law is substantially the same as that
which would have been received under (a).

5. ‘Hazardous and noxious substances’ (HNS) means:

(a) any substances, materials and articles car-

ried on board a ship as cargo, referred to in
(i)—(vii) below:

(i) oilscarried in bulklisted in Appendix I of
Annex I to the International Convention
for the Prevention of Pollution from
Ships, 1973, as modified by the Protocol
of 1978 relating thereto, as amended;

(i1) noxious liquid substances carried in
bulk referred to in Appendix II of Annex
II to the International Convention for
the Prevention of Pollution from Ships,
1973, as modified by the Protocol of
1978 relating thereto, as amended, and
those substances and mixtures provi-
sionally categorized as falling in pollu-
tion category A, B, C or D in accordance
with regulation 3(4) of the said Annex
1I;

(iii) dangerous liquid substances carried
in bulk listed in Chapter 17 of the
International Code for the Construction
and Equipment of Ships Carrying
Dangerous Chemicals in Bulk, 1983,
as amended, and the dangerous prod-
ucts for which the preliminary suitable
conditions for the carriage have been
prescribed by the Administration and
port administrations involved in accordance
with paragraph 1.1.3 of the Code;

(iv) dangerous, hazardous and harmful sub-
stances, materials and articles in pack-
aged form covered by the International
Maritime Dangerous Goods Code, as
amended;
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(v) liquefied gases as listed in Chapter
19 of the International Code for the
Construction and Equipment of Ships
carrying Liquefied Gases in Bulk,
1983, as amended, and the products for
which preliminary suitable conditions
for the carriage have been prescribed
by the Administration and port admin-
istrations involved in accordance with
paragraph 1.1.6 of the Code;

(vi) liquid substances carried in bulk with a
flashpoint not exceeding 60°C (meas-
ured by a closed cup test);

(vii) solid bulk materials possessing chemi-
cal hazards covered by Appendix B of
the Code of Safe Practice for Solid Bulk
Cargoes, as amended, to the extent that
these substances are also subject to the
provisions of the International Maritime
Dangerous Goods Code when carried
in packaged form; and

(b) residues from the previous carriage in bulk

of substances referred to in (a)(i)—(iii) and
(v)—(vii) above.

6. ‘Damage’ means:

(a) loss of life or personal injury on board or

outside the ship carrying the hazardous and
noxious substances caused by those sub-
stances;

(b) loss of or damage to property outside the

ship carrying the hazardous and noxious
substances caused by those substances;

(c) loss or damage by contamination of the envi-

ronment caused by the hazardous and nox-
ious substances, provided that compensation
for impairment of the environment other than
loss of profit from such impairment shall be
limited to costs of reasonable measures of
reinstatement actually undertaken or to be
undertaken; and

(d) the costs of preventive measures and further

loss or damage caused by preventive measures.

Where it is not reasonably possible to separate
damage caused by the hazardous and noxious
substances from that caused by other factors, all
such damage shall be deemed to be caused by
the hazardous and noxious substances except
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if, and to the extent that, the damage caused by
other factors is damage of a type referred to in
Article IV, paragraph 3.

In this paragraph, ‘caused by those substances’
means caused by the hazardous or noxious
nature of the substances.

7. ‘Preventive measures’ means any reasonable
measures taken by any person after an incident
has occurred to prevent or minimize damage.

8. ‘Incident’ means any occurrence or series of
occurrences having the same origin, which
causes damage or creates a grave and imminent
threat of causing damage.

9. ‘Carriage by sea’ means the period from the time
when the hazardous and noxious substances
enter any part of the ship’s equipment, on load-
ing, to the time they cease to be present in any
part of the ship’s equipment, on discharge. If
no ship’s equipment is used, the period begins
and ends respectively when the hazardous and
noxious substances cross the ship’s rail.

10. ‘Contributing cargo’ means any hazardous
and noxious substances which are carried by
sea as cargo to a port or terminal in the ter-
ritory of a State Party and discharged in that
State. Cargo in transit which is transferred
directly, or through a port or terminal, from
one ship to another, either wholly or in part, in
the course of carriage from the port or terminal
of original loading to the port or terminal of
final destination shall be considered as con-
tributing cargo only in respect of receipt at the
final destination.

11. The ‘HNS Fund’ means the International
Hazardous and Noxious Substances Fund estab-
lished under Article XIII.

12. ‘Unit of account’ means the Special Drawing
Right as defined by the International Monetary
Fund.

13. ‘State of the ship’s registry’ means in relation
to a registered ship the State of registration of
the ship, and in relation to an unregistered ship
the State whose flag the ship is entitled to fly.

14. ‘Terminal’ means any site for the storage of haz-
ardous and noxious substances received from
waterborne transportation, including any facil-
ity situated off-shore and linked by pipeline or
otherwise to such site.

15. ‘Director’ means the Director of the HNS Fund.

8. HNS

16. ‘Organization’ means the International Maritime
Organization.

17. ‘Secretary-General” means the Secretary-General
of the Organization.

Annexes
Article 1T

The Annexes to this Convention shall constitute an
integral part of this Convention.

Scope of application
Article III
This Convention shall apply exclusively:

(a) to any damage caused in the territory, including
the territorial sea, of a State Party;

(b) to damage by contamination of the environ-
ment caused in the exclusive economic zone
of a State Party, established in accordance with
international law, or, if a State Party has not
established such a zone, in an area beyond and
adjacent to the territorial sea of that State deter-
mined by that State in accordance with inter-
national law and extending not more than 200
nautical miles from the baselines from which
the breadth of its territorial sea is measured;

(c) to damage, other than damage by contamination
of the environment, caused outside the territory,
including the territorial sea, of any State, if this
damage has been caused by a substance carried
on board a ship registered in a State Party or, in
the case of an unregistered ship, on board a ship
entitled to fly the flag of a State Party; and

(d) to preventive measures, wherever taken.

Article IV

1. This Convention shall apply to claims, other
than claims arising out of any contract for the
carriage of goods and passengers, for damage
arising from the carriage of hazardous and nox-
ious substances by sea.

2. This Convention shall not apply to the extent
that its provisions are incompatible with those of
the applicable law relating to workers’ compen-
sation or social security schemes.

3. This Convention shall not apply:

(a) to pollution damage as defined in the
International Convention on Civil Liability
for Oil Pollution Damage, 1969, as amended,
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whether or not compensation is payable in
respect of it under that Convention; and

(b) to damage caused by a radioactive mate-
rial of class 7 either in the International
Maritime Dangerous Goods Code, as
amended, or in Appendix B of the Code
of Safe Practice for Solid Bulk Cargoes, as
amended.

4. Except as provided in paragraph 5, the provi-
sions of this Convention shall not apply to
warships, naval auxiliary or other ships owned
or operated by a State and used, for the time
being, only on Government non-commercial
service.

5. A State Party may decide to apply this Convention
to its warships or other vessels described in
paragraph 4, in which case it shall notify the
Secretary-General thereof specifying the terms
and conditions of such application.

6. With respect to ships owned by a State Party and
used for commercial purposes, each State shall
be subject to suit in the jurisdictions set forth in
Article XXXVIII and shall waive all defences
based on its status as a sovereign State.

Article V

1. A State may, at the time of ratification, acceptance,
approval of, or accession to, this Convention, or
any time thereafter, declare that this Convention
does not apply to ships:

(a) which do not exceed 200 gross tonnage; and

(b) which carry hazardous and noxious sub-
stances only in packaged form; and

(c) while they are engaged on voyages between
ports or facilities of that State.

2. Where two neighbouring States agree that this
Convention does not apply also to ships which
are covered by paragraph 1(a) and (b) while
engaged on voyages between ports or facili-
ties of those States, the States concerned may
declare that the exclusion from the application
of this Convention declared under paragraph 1
covers also ships referred to in this paragraph.

3. Any State which has made the declaration under
paragraph 1 or 2 may withdraw such declaration
at any time.

4. A declaration made under paragraph 1 or 2, and
the withdrawal of the declaration made under

paragraph 3, shall be deposited with the Secretary-
General who shall, after the entry into force of
this Convention, communicate it to the Director.

5. Where a State has made a declaration under
paragraph 1 or 2 and has not withdrawn it,
hazardous and noxious substances carried on
board ships covered by that paragraph shall not
be considered to be contributing cargo for the
purpose of application of Articles XVIII, XX,
Article XXI, paragraph 5 and Article XLIII.

6. The HNS Fund is not liable to pay compensa-
tion for damage caused by substances carried by
a ship to which the Convention does not apply
pursuant to a declaration made under paragraph
1 or 2, to the extent that:

(a) the damage as defined in Article I, paragraph
6(a), (b) or (c) was caused in:

(1) the territory, including the territorial sea,
of the State which has made the decla-
ration, or in the case of neighbouring
States which have made a declaration
under paragraph 2, of either of them; or

(ii) the exclusive economic zone, or area
mentioned in Article III(b), of the State
or States referred to in (i);

(b) the damage includes measures taken to pre-
vent or minimize such damage.

Duties of state parties
Article VI

Each State Party shall ensure that any obligation
arising under this Convention is fulfilled and shall
take appropriate measures under its law including
the imposing of sanctions as it may deem neces-
sary, with a view to the effective execution of any
such obligation.

CHAPTER 2
LIABILITY

Liability of the owner
Article VII

1. Except as provided in paragraphs 2 and 3, the
owner at the time of an incident shall be liable for
damage caused by any hazardous and noxious
substances in connection with their carriage by
sea on board the ship, provided that if an incident
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consists of a series of occurrences having the
same origin the liability shall attach to the owner
at the time of the first of such occurrences.

. No liability shall attach to the owner if the owner
proves that:

(a) the damage resulted from an act of war,
hostilities, civil war, insurrection or a natural
phenomenon of an exceptional, inevitable
and irresistible character; or

(b) the damage was wholly caused by an act or
omission done with the intent to cause dam-
age by a third party; or

(c) the damage was wholly caused by the negli-
gence or other wrongful act of any Government
or other authority responsible for the mainte-
nance of lights or other navigational aids in the
exercise of that function; or

(d) the failure of the shipper or any other person
to furnish information concerning the haz-
ardous and noxious nature of the substances
shipped either

(1) has caused the damage, wholly or partly; or
(i1) has led the owner not to obtain insurance
in accordance with Article XII;

provided that neither the owner nor its servants or
agents knew or ought reasonably to have known
of the hazardous and noxious nature of the sub-
stances shipped.

. If the owner proves that the damage resulted
wholly or partly either from an act or omission
done with intent to cause damage by the person
who suffered the damage or from the negligence
of that person, the owner may be exonerated
wholly or partially from liability to such person.

. No claim for compensation for damage shall
be made against the owner otherwise than in
accordance with this Convention.

. Subject to paragraph 6, no claim for compensa-
tion for damage under this Convention or other-
wise may be made against:

(a) the servants or agents of the owner or the
members of the crew;

(b) the pilot or any other person who, without
being a member of the crew, performs serv-
ices for the ship;

(c) any charterer (howsoever described, including
a bareboat charterer), manager or operator of
the ship;
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(d) any person performing salvage operations
with the consent of the owner or on the
instructions of a competent public authority;

(e) any person taking preventive measures; and

(f) the servants or agents of persons mentioned
in (c), (d) and (e);

unless the damage resulted from their personal act
or omission, committed with the intent to cause
such damage, or recklessly and with knowledge
that such damage would probably result.

6. Nothing in this Convention shall prejudice any
existing right of recourse of the owner against
any third party, including, but not limited to,
the shipper or the receiver of the substance
causing the damage, or the persons indicated in
paragraph 5.

Incidents involving two or more ships
Article VIIT

1. Whenever damage has resulted from an incident
involving two or more ships each of which is
carrying hazardous and noxious substances,
each owner, unless exonerated under Article VII,
shall be liable for the damage. The owners shall
be jointly and severally liable for all such dam-
age which is not reasonably separable.

2. However, owners shall be entitled to the limits
of liability applicable to each of them under
Article IX.

3. Nothing in this Article shall prejudice any right
of recourse of an owner against any other owner.

Limitation of liability
Article IX

1. The owner of a ship shall be entitled to limit
liability under this Convention in respect of any
one incident to an aggregate amount calculated
as follows:

(a) 10 million units of account for a ship not
exceeding 2,000 units of tonnage; and

(b) for a ship with a tonnage in excess thereof,
the following amount in addition to that
mentioned in (a):

for each unit of tonnage from 2,001 to 50,000 units
of tonnage, 1,500 units of account;

for each unit of tonnage in excess of 50,000 units
of tonnage, 360 units of account;



provided, however, that this aggregate amount
shall not in any event exceed 100 million units
of account.

. The owner shall not be entitled to limit liability
under this Convention if it is proved that the dam-
age resulted from the personal act or omission
of the owner, committed with the intent to cause
such damage, or recklessly and with knowledge
that such damage would probably result.

. The owner shall, for the purpose of benefitting
from the limitation provided for in paragraph 1,
constitute a fund for the total sum representing
the limit of liability established in accordance
with paragraph 1 with the court or other compe-
tent authority of any one of the States Parties in
which action is brought under Article XXXVIII
or, if no action is brought, with any court or other
competent authority in any one of the States
Parties in which an action can be brought under
Article XXXVIII. The fund can be constituted
either by depositing the sum or by producing a
bank guarantee or other guarantee, acceptable
under the law of the State Party where the fund
is constituted, and considered to be adequate by
the court or other competent authority.

. Subject to the provisions of Article XI, the fund
shall be distributed among the claimants in propor-
tion to the amounts of their established claims.

. If before the fund is distributed the owner or
any of the servants or agents of the owner or any
person providing to the owner insurance or other
financial security has as a result of the incident
in question, paid compensation for damage, such
person shall, up to the amount that person has
paid, acquire by subrogation the rights which
the person so compensated would have enjoyed
under this Convention.

. The right of subrogation provided for in para-
graph 5 may also be exercised by a person other
than those mentioned therein in respect of any
amount of compensation for damage which such
person may have paid but only to the extent that
such subrogation is permitted under the applica-
ble national law.

. Where owners or other persons establish that
they may be compelled to pay at a later date in
whole or in part any such amount of compensa-
tion, with regard to which the right of subroga-
tion would have been enjoyed under paragraphs
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5 or 6 had the compensation been paid before
the fund was distributed, the court or other com-
petent authority of the State where the fund has
been constituted may order that a sufficient sum
shall be provisionally set aside to enable such
person at such later date to enforce the claim
against the fund.

. Claims in respect of expenses reasonably

incurred or sacrifices reasonably made by the
owner voluntarily to prevent or minimize dam-
age shall rank equally with other claims against
the fund.

9. (a) The amounts mentioned in paragraph 1 shall

be converted into national currency on the
basis of the value of that currency by refer-
ence to the Special Drawing Right on the
date of the constitution of the fund referred
to in paragraph 3. The value of the national
currency, in terms of the Special Drawing
Right, of a State Party which is a member
of the International Monetary Fund, shall be
calculated in accordance with the method
of valuation applied by the International
Monetary Fund in effect on the date in ques-
tion for its operations and transactions. The
value of the national currency, in terms of
the Special Drawing Right, of a State Party
which is not a member of the International
Monetary Fund, shall be calculated in a man-
ner determined by that State.

(b) Nevertheless, a State Party which is not a
member of the International Monetary Fund
and whose law does not permit the appli-
cation of the provisions of paragraph 9(a)
may, at the time of ratification, acceptance,
approval of or accession to this Convention
or at any time thereafter, declare that the unit
of account referred to in paragraph 9(a) shall
be equal to 15 gold francs. The gold franc
referred to in this paragraph corresponds to
sixty-five-and-a-half milligrammes of gold
of millesimal fineness nine hundred. The
conversion of the gold franc into the national
currency shall be made according to the law
of the State concerned.

(c) The calculation mentioned in the last sen-
tence of paragraph 9(a) and the conver-
sion mentioned in paragraph 9(b) shall be
made in such manner as to express in the
national currency of the State Party as far as
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possible the same real value for the amounts
in paragraph 1 as would result from the
application of the first two sentences of
paragraph 9(a). States Parties shall commu-
nicate to the Secretary-General the manner
of calculation pursuant to paragraph 9(a),
or the result of the conversion in paragraph
9(b) as the case may be, when depositing
an instrument of ratification, acceptance,
approval of or accession to this Convention
and whenever there is a change in either.
10. For the purpose of this Article the ship’s
tonnage shall be the gross tonnage calcu-
lated in accordance with the tonnage meas-
urement regulations contained in Annex I
of the International Convention on Tonnage
Measurement of Ships, 1969.

11. The insurer or other person providing financial
security shall be entitled to constitute a fund in
accordance with this Article on the same condi-
tions and having the same effect as if it were
constituted by the owner. Such a fund may be
constituted even if, under the provisions of par-
agraph 2, the owner is not entitled to limitation
of liability, but its constitution shall in that case
not prejudice the rights of any claimant against
the owner.

Article X

1. Where the owner, after an incident, has consti-

tuted a fund in accordance with Article IX and
is entitled to limit liability:

(a) no person having a claim for damage arising
out of that incident shall be entitled to exer-
cise any right against any other assets of the
owner in respect of such claim; and

(b) the court or other competent authority of
any State Party shall order the release of
any ship or other property belonging to the
owner which has been arrested in respect
of a claim for damage arising out of that
incident, and shall similarly release any bail
or other security furnished to avoid such
arrest.

. The foregoing shall, however, only apply if the
claimant has access to the court administering
the fund and the fund is actually available in
respect of the claim.
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Death and injury
Article XI

Claims in respect of death or personal injury have
priority over other claims save to the extent that
the aggregate of such claims exceeds two-thirds
of the total amount established in accordance with
Article IX, paragraph 1.

Compulsory insurance of the owner

Article XII

1. The owner of a ship registered in a State Party
and actually carrying hazardous and noxious
substances shall be required to maintain insur-
ance or other financial security, such as the
guarantee of a bank or similar financial institu-
tion, in the sums fixed by applying the limits
of liability prescribed in Article IX, paragraph
1, to cover liability for damage under this
Convention.

2. A compulsory insurance certificate attesting
that insurance or other financial security is in
force in accordance with the provisions of this
Convention shall be issued to each ship after
the appropriate authority of a State Party has
determined that the requirements of paragraph
1 have been complied with. With respect to a
ship registered in a State Party such compul-
sory insurance certificate shall be issued or
certified by the appropriate authority of the
State of the ship’s registry; with respect to a
ship not registered in a State Party it may be
issued or certified by the appropriate authority
of any State Party. This compulsory insurance
certificate shall be in the form of the model set
out in Annex I and shall contain the following
particulars:

(a) name of the ship, distinctive number or let-
ters and port of registry;

(b) name and principal place of business of the
owner;

(c) IMO ship identification number;

(d) type and duration of security;

(e) name and principal place of business of
insurer or other person giving security and,
where appropriate, place of business where
the insurance or security is established; and
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(f) period of validity of certificate, which shall
not be longer than the period of validity of
the insurance or other security.

3. The compulsory insurance certificate shall be
in the official language or languages of the
issuing State. If the language used is neither
English, nor French nor Spanish, the text
shall include a translation into one of these
languages.

4. The compulsory insurance certificate shall be
carried on board the ship and a copy shall be
deposited with the authorities who keep the
record of the ship’s registry or, if the ship is not
registered in a State Party, with the authority of
the State issuing or certifying the certificate.

5. An insurance or other financial security shall
not satisfy the requirements of this Article if it
can cease, for reasons other than the expiry of
the period of validity of the insurance or secu-
rity specified in the certificate under paragraph
2, before three months have elapsed from the
date on which notice of its termination is given
to the authorities referred to in paragraph 4,
unless the compulsory insurance certificate has
been issued within the said period. The fore-
going provisions shall similarly apply to any
modification which results in the insurance or
security no longer satisfying the requirements
of this Article.

6. The State of the ship’s registry shall, subject to
the provisions of this Article, determine the con-
ditions of issue and validity of the compulsory
insurance certificate.

7. Compulsory insurance certificates issued or
certified under the authority of a State Party in
accordance with paragraph 2 shall be accepted
by other States Parties for the purposes of this
Convention and shall be regarded by other
States Parties as having the same force as com-
pulsory insurance certificates issued or certified
by them even if issued or certified in respect of
a ship not registered in a State Party. A State
Party may at any time request consultation with
the issuing or certifying State should it believe
that the insurer or guarantor named in the com-
pulsory insurance certificate is not financially
capable of meeting the obligations imposed by
this Convention.

8. Any claim for compensation for damage may
be brought directly against the insurer or
other person providing financial security for
the owner’s liability for damage. In such case
the defendant may, even if the owner is not
entitled to limitation of liability, benefit from
the limit of liability prescribed in accordance
with paragraph 1. The defendant may further
invoke the defences (other than the bank-
ruptcy or winding up of the owner) which the
owner would have been entitled to invoke.
Furthermore, the defendant may invoke the
defence that the damage resulted from the wil-
ful misconduct of the owner, but the defendant
shall not invoke any other defence which the
defendant might have been entitled to invoke
in proceedings brought by the owner against
the defendant. The defendant shall in any
event have the right to require the owner to be
joined in the proceedings.

9. Any sums provided by insurance or by other
financial security maintained in accordance
with paragraph 1 shall be available exclu-
sively for the satisfaction of claims under this
Convention.

10. A State Party shall not permit a ship under its flag
to which this Article applies to trade unless a cer-
tificate has been issued under paragraph 2 or 12.

11. Subject to the provisions of this Article, each
State Party shall ensure, under its national law,
that insurance or other security in the sums
specified in paragraph 1 is in force in respect of
any ship, wherever registered, entering or leav-
ing a port in its territory, or arriving at or leaving
an offshore facility in its territorial sea.

12. If insurance or other financial security
is not maintained in respect of a ship
owned by a State Party, the provisions of
this Article relating thereto shall not be
applicable to such ship, but the ship shall
carry a compulsory insurance certificate
issued by the appropriate authorities of
the State of the ship’s registry stating
that the ship is owned by that State and
that the ship’s liability is covered within
the limit prescribed in accordance with
paragraph 1. Such a compulsory insurance
certificate shall follow as closely as pos-
sible the model prescribed by paragraph 2.
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CHAPTER 3

COMPENSATION BY THE INTERNATIONAL
HAZARDOUS AND NOXIOUS SUBSTANCES
FUND (HNS FUND)

Establishment of the HNS Fund
Article XIII

1

. The International Hazardous and Noxious

Substances Fund (HNS Fund) is hereby estab-
lished with the following aims:

(a) to provide compensation for damage in con-
nection with the carriage of hazardous and
noxious substances by sea, to the extent that
the protection afforded by Chapter 2 is inad-
equate or not available; and

(b) to give effect to the related tasks set out in
Article XV.

. The HNS Fund shall in each State Party be rec-

ognized as a legal person capable under the laws
of that State of assuming rights and obligations
and of being a party in legal proceedings before
the courts of that State. Each State Party shall
recognize the Director as the legal representative
of the HNS Fund.

Compensation

Article XIV

1.

For the purpose of fulfilling its function under
Article XIII, paragraph 1(a), the HNS Fund
shall pay compensation to any person suffering
damage if such person has been unable to obtain
full and adequate compensation for the damage
under the terms of Chapter 2:

(a) because no liability for the damage arises
under Chapter 2;

(b) because the owner liable for the damage under
Chapter 2 is financially incapable of meeting
the obligations under this Convention in full
and any financial security that may be pro-
vided under Chapter 2 does not cover or is
insufficient to satisfy the claims for compen-
sation for damage; an owner being treated
as financially incapable of meeting these
obligations and a financial security being
treated as insufficient if the person suffering
the damage has been unable to obtain full
satisfaction of the amount of compensation
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due under Chapter 2 after having taken all
reasonable steps to pursue the available legal
remedies;

(c) because the damage exceeds the owner’s
liability under the terms of Chapter 2.

2. Expenses reasonably incurred or sacrifices rea-

sonably made by the owner voluntarily to pre-
vent or minimize damage shall be treated as
damage for the purposes of this Article.

. The HNS Fund shall incur no obligation under

the preceding paragraphs if:

(a) it proves that the damage resulted from an
act of war, hostilities, civil war or insurrec-
tion or was caused by hazardous and noxious
substances which had escaped or been dis-
charged from a warship or other ship owned
or operated by a State and used, at the time
of the incident, only on Government non-
commercial service; or

(b) the claimant cannot prove that there is
a reasonable probability that the damage
resulted from an incident involving one or
more ships.

. If the HNS Fund proves that the damage resulted

wholly or partly either from an act or omission
done with intent to cause damage by the person
who suffered the damage or from the negligence
of that person, the HNS Fund may be exonerated
wholly or partially from its obligation to pay
compensation to such person. The HNS Fund
shall in any event be exonerated to the extent
that the owner may have been exonerated under
Article VII, paragraph 3. However, there shall
be no such exoneration of the HNS Fund with
regard to preventive measures.

5. (a) Except as otherwise provided in subpara-

graph (b), the aggregate amount of compen-
sation payable by the HNS Fund under this
Article shall in respect of any one incident be
limited, so that the total sum of that amount
and any amount of compensation actually
paid under Chapter 2 for damage within the
scope of application of this Convention as
defined in Article IIT shall not exceed 250
million units of account.

(b) The aggregate amount of compensation
payable by the HNS Fund under this
Article for damage resulting from a natural
phenomenon of an exceptional, inevitable
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and irresistible character shall not exceed
250 million units of account.

(c) Interest accrued on a fund constituted in
accordance with Article IX, paragraph 3, if
any, shall not be taken into account for the
computation of the maximum compensa-
tion payable by the HNS Fund under this
Article.

(d) The amounts mentioned in this Article shall be
converted into national currency on the basis
of the value of that currency with reference to
the Special Drawing Right on the date of the
decision of the Assembly of the HNS Fund as
to the first date of payment of compensation.

6. Where the amount of established claims against
the HNS Fund exceeds the aggregate amount of
compensation payable under paragraph 5, the
amount available shall be distributed in such a
manner that the proportion between any estab-
lished claim and the amount of compensation
actually recovered by the claimant under this
Convention shall be the same for all claimants.
Claims in respect of death or personal injury
shall have priority over other claims, however,
save to the extent that the aggregate of such
claims exceeds two-thirds of the total amount
established in accordance with paragraph 5.

7. The Assembly of the HNS Fund may decide that,
in exceptional cases, compensation in accord-
ance with this Convention can be paid even if the
owner has not constituted a fund in accordance
with Chapter 2. In such cases paragraph 5(d)
applies accordingly.

Related tasks of the HNS Fund
Article XV

For the purpose of fulfilling its function under
Article XIII, paragraph 1(a), the HNS Fund shall
have the following tasks:

(a) to consider claims made against the HNS Fund,
(b) to prepare an estimate in the form of a budget
for each calendar year of:

Expenditure:

(i) costs and expenses of the administration of
the HNS Fund in the relevant year and any
deficit from operations in the preceding
years; and
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(ii) payments to be made by the HNS Fund in
the relevant year;

Income:

(iii) surplus funds from operations in preceding
years, including any interest;
(iv) initial contributions to be paid in the course
of the year;
(v) annual contributions if required to balance
the budget; and
(vi) any other income;

(c) to use at the request of a State Party its good
offices as necessary to assist that State to
secure promptly such personnel, material and
services as are necessary to enable the State to
take measures to prevent or mitigate damage
arising from an incident in respect of which the
HNS Fund may be called upon to pay compen-
sation under this Convention; and

to provide, on conditions laid down in the inter-
nal regulations, credit facilities with a view to
the taking of preventive measures against dam-
age arising from a particular incident in respect
of which the HNS Fund may be called upon to
pay compensation under this Convention.

Gl
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General provisions on contributions
Article XVI

1. The HNS Fund shall have a general account,
which shall be divided into sectors.

2 The HNS Fund shall, subject to Article XIX,
paragraphs 3 and 4, also have separate accounts
in respect of:

(a) oil as defined in Article I, paragraph 5(a)(i)
(oil account);

(b) liquefied natural gases of light hydrocarbons
with methane as the main constituent (LNG)
(LNG account); and

(c) liquefied petroleum gases of light hydrocar-
bons with propane and butane as the main
constituents (LPG) (LPG account).

3. There shall be initial contributions and, as
required, annual contributions to the HNS Fund.
4. Contributions to the HNS Fund shall be made
into the general account in accordance with
Article XVIII, to separate accounts in accord-
ance with Article XIX and to either the general
account or separate accounts in accordance with
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Article XX or Article XXI, paragraph 5. Subject
to Article XIX, paragraph 6, the general account
shall be available to compensate damage caused
by hazardous and noxious substances covered by
that account, and a separate account shall be
available to compensate damage caused by a
hazardous and noxious substance covered by
that account.

5. For the purposes of Article XVIII, Article
XIX, paragraph 1(a)(i), paragraph 1(a)(ii) and
paragraph 1(c), Article XX and Article XXI,
paragraph 5, where the quantity of a given type
of contributing cargo received in the territory of
a State Party by any person in a calendar year
when aggregated with the quantities of the same
type of cargo received in the same State Party
in that year by any associated person or persons
exceeds the limit specified in the respective
subparagraphs, such a person shall pay contribu-
tions in respect of the actual quantity received
by that person notwithstanding that that quantity
did not exceed the respective limit.

6. ‘Associated person’ means any subsidiary or
commonly controlled entity. The question
whether a person comes within this definition
shall be determined by the national law of the
State concerned.

General provisions on annual contributions

Article XVII

1. Annual contributions to the general account and
to each separate account shall be levied only as
required to make payments by the account in
question.

2. Annual contributions payable pursuant to
Articles XVIII, XIX and Article XXI, paragraph
5 shall be determined by the Assembly and shall
be calculated in accordance with those Articles
on the basis of the units of contributing cargo
received or, in respect of cargoes referred to in
Article XIX, paragraph 1(b), discharged during
the preceding calendar year or such other year as
the Assembly may decide.

3. The Assembly shall decide the total amount of
annual contributions to be levied to the general
account and to each separate account. Following
that decision the Director shall, in respect of
each State Party, calculate for each person liable
to pay contributions in accordance with Article

8. HNS

XVIII, Article XIX, paragraph 1 and Article
XXI, paragraph 5, the amount of that person’s
annual contribution to each account, on the
basis of a fixed sum for each unit of contributing
cargo reported in respect of the person during
the preceding calendar year or such other year
as the Assembly may decide. For the general
account, the abovementioned fixed sum per unit
of contributing cargo for each sector shall be cal-
culated pursuant to the regulations contained in
Annex II to this Convention. For each separate
account, the fixed sum per unit of contributing
cargo referred to above shall be calculated by
dividing the total annual contribution to be lev-
ied to that account by the total quantity of cargo
contributing to that account.

4. The Assembly may also levy annual contribu-
tions for administrative costs and decide on the
distribution of such costs between the sectors of
the general account and the separate accounts.

5. The Assembly shall also decide on the distribu-
tion between the relevant accounts and sectors
of amounts paid in compensation for damage
caused by two or more substances which fall
within different accounts or sectors, on the basis
of an estimate of the extent to which each of the
substances involved contributed to the damage.

Annual contributions to the general account

Article XVIII

1. Subject to Article X VI, paragraph 5, annual con-
tributions to the general account shall be made
in respect of each State Party by any person who
was the receiver in that State in the preceding
calendar year, or such other year as the Assembly
may decide, of aggregate quantities exceeding
20,000 tonnes of contributing cargo, other than
substances referred to in Article XIX, paragraph 1,
which fall within the following sectors:

(a) solid bulk materials referred to in Article I,
paragraph 5(a)(vii);

(b) substances referred to in paragraph 2; and

(c) other substances.

2. Annual contributions shall also be payable to the
general account by persons who would have been
liable to pay contributions to a separate account
in accordance with Article XIX, paragraph 1 had
its operation not been postponed or suspended
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in accordance with Article XIX. Each separate
account the operation of which has been postponed
or suspended under Article XIX shall form a
separate sector within the general account.

Annual contributions to separate accounts
Article XIX

1. Subject to Article X VI, paragraph 5, annual con-
tributions to separate accounts shall be made in
respect of each State Party:

(a) in the case of the oil account,

(i) by any person who has received in that
State in the preceding calendar year, or
such other year as the Assembly may
decide, total quantities exceeding 150,000
tonnes of contributing oil as defined in
Article I, paragraph 3 of the International
Convention on the Establishment of an
International Fund for Compensation for
Oil Pollution Damage, 1971, as amended,
and who is or would be liable to pay con-
tributions to the International Oil Pollution
Compensation Fund in accordance with
Article X of that Convention; and

(ii) by any person who was the receiver
in that State in the preceding calendar
year, or such other year as the Assembly
may decide, of total quantities exceed-
ing 20,000 tonnes of other oils carried
in bulk listed in Appendix I of Annex
I to the International Convention for
the Prevention of Pollution from Ships,
1973, as modified by the Protocol of
1978 relating thereto, as amended;

(b) in the case of the LNG account, by any per-
son who in the preceding calendar year, or
such other year as the Assembly may decide,
immediately prior to its discharge, held title
to an LNG cargo discharged in a port or ter-
minal of that State;

(c) in the case of the LPG account, by any per-
son who in the preceding calendar year, or
such other year as the Assembly may decide,
was the receiver in that State of total quanti-
ties exceeding 20,000 tonnes of LPG.

2. Subject to paragraph 3, the separate accounts
referred to in paragraph 1 above shall become
effective at the same time as the general account.

3. The initial operation of a separate account

referred to in Article XVI, paragraph 2 shall
be postponed until such time as the quantities
of contributing cargo in respect of that account
during the preceding calendar year, or such other
year as the Assembly may decide, exceed the
following levels:

(a) 350 million tonnes of contributing cargo in
respect of the oil account;

(b) 20 million tonnes of contributing cargo in
respect of the LNG account; and

(c) 15 million tonnes of contributing cargo in
respect of the LPG account.

. The Assembly may suspend the operation of a

separate account if:

(a) the quantities of contributing cargo in respect
of that account during the preceding calendar
year fall below the respective level specified
in paragraph 3; or

(b) when six months have elapsed from the date
when the contributions were due, the total
unpaid contributions to that account exceed
ten percent of the most recent levy to that
account in accordance with paragraph 1.

. The Assembly may reinstate the operation of a

separate account which has been suspended in
accordance with paragraph 4.

. Any person who would be liable to pay contribu-

tions to a separate account the operation of which
has been postponed in accordance with paragraph 3
or suspended in accordance with paragraph 4, shall
pay into the general account the contributions due
by that person in respect of that separate account.
For the purpose of calculating future contributions,
the postponed or suspended separate account shall
form a new sector in the general account and
shall be subject to the HNS points system defined
in Annex IIL.

Initial contributions
Article XX

1. Inrespect of each State Party, initial contributions

shall be made of an amount which shall for each
person liable to pay contributions in accordance
with Article XVI, paragraph 5, Articles XVIII,
XIX and Article XXI, paragraph 5 be calculated
on the basis of a fixed sum, equal for the general
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account and each separate account, for each unit
of contributing cargo received or, in the case of
LNG, discharged in that State, during the calen-
dar year preceding that in which this Convention
enters into force for that State.

2. The fixed sum and the units for the different
sectors within the general account as well as for
each separate account referred to in paragraph 1
shall be determined by the Assembly.

3. Initial contributions shall be paid within three
months following the date on which the HNS
Fund issues invoices in respect of each State
Party to persons liable to pay contributions in
accordance with paragraph 1.

Reports
Article XXI

1. Each State Party shall ensure that any person
liable to pay contributions in accordance with
Articles XVIII, XIX or paragraph 5 of this
Atrticle appears on a list to be established and
kept up to date by the Director in accordance
with the provisions of this Article.

2. For the purposes set out in paragraph 1, each
State Party shall communicate to the Director,
at a time and in the manner to be prescribed
in the internal regulations of the HNS Fund,
the name and address of any person who in
respect of the State is liable to pay contribu-
tions in accordance with Articles XVIII, XIX
or paragraph 5 of this Article, as well as data
on the relevant quantities of contributing cargo
for which such a person is liable to contribute in
respect of the preceding calendar year.

3. For the purposes of ascertaining who are, at any
given time, the persons liable to pay contributions
in accordance with Articles XVIII, XIX or para-
graph 5 of this Article and of establishing, where
applicable, the quantities of cargo to be taken into
account for any such person when determining
the amount of the contribution, the list shall be
prima facie evidence of the facts stated therein.

4. Where a State Party does not fulfil its obli-
gations to communicate to the Director the
information referred to in paragraph 2 and this
results in a financial loss for the HNS Fund, that
State Party shall be liable to compensate the
HNS Fund for such loss. The Assembly shall,
on the recommendation of the Director, decide
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whether such compensation shall be payable by
a State Party.

. In respect of contributing cargo carried from

one port or terminal of a State Party to another
port or terminal located in the same State and
discharged there, States Parties shall have the
option of submitting to the HNS Fund a report
with an annual aggregate quantity for each
account covering all receipts of contributing
cargo, including any quantities in respect of
which contributions are payable pursuant to
Article X VI, paragraph 5. The State Party shall,
at the time of reporting, either:

(a) notify the HNS Fund that that State will pay
the aggregate amount for each account in
respect of the relevant year in one lump sum
to the HNS Fund; or

(b) instruct the HNS Fund to levy the aggregate
amount for each account by invoicing indi-
vidual receivers or, in the case of LNG, the
title holder who discharges within the juris-
diction of that State Party, for the amount
payable by each of them. These persons shall
be identified in accordance with the national
law of the Slate concerned.

Non-payment of contributions

Article XXII

1. The amount of any contribution due under

Articles XVIII, XIX, XX or Article XXI, para-
graph 5 and which is in arrears shall bear interest
at a rate which shall be determined in accord-
ance with the internal regulations of the HNS
Fund, provided that different rates may be fixed
for different circumstances.

. Where a person who is liable to pay contri-

butions in accordance with Articles XVIII,
XIX, XX or Article XXI, paragraph 5 does
not fulfil the obligations in respect of any
such contribution or any part thereof and is in
arrears, the Director shall take all appropriate
action, including court action, against such
a person on behalf of the HNS Fund with
a view to the recovery of the amount due.
However, where the defaulting contributor
is manifestly insolvent or the circumstances
otherwise so warrant, the Assembly may,
upon recommendation of the Director, decide
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that no action shall be taken or continued
against the contributor.

Optional liability of states parties for the payment
of contributions

Article XXIII

1. Without prejudice to Article XXI, paragraph 5, a
State Party may at the time when it deposits its
instrument of ratification, acceptance, approval
or accession or at any time thereafter declare that
it assumes responsibility for obligations imposed
by this Convention on any person liable to pay
contributions in accordance with Articles X VIII,
XIX, XX or Article XXI, paragraph 5 in respect
of hazardous and noxious substances received
or discharged in the territory of that State. Such
a declaration shall be made in writing and shall
specify which obligations are assumed.

2. Where a declaration under paragraph 1 is made
prior to the entry into force of this Convention in
accordance with Article XLV, it shall be depos-
ited with the Secretary-General who shall after
the entry into force of this Convention commu-
nicate the declaration to the Director.

3. A declaration under paragraph 1 which is made
after the entry into force of this Convention shall
be deposited with the Director.

4. A declaration made in accordance with this
Article may be withdrawn by the relevant State
giving notice thereof in writing to the Director.
Such a notification shall take effect three months
after the Director’s receipt thereof.

5. Any State which is bound by a declaration
made under this Article shall, in any proceed-
ings brought against it before a competent court
in respect of any obligation specified in the
declaration, waive any immunity that it would
otherwise be entitled to invoke.

Organization and administration
Article XXIV

The HNS Fund shall have an Assembly and a
Secretariat headed by the Director.

Assembly
Article XXV

The Assembly shall consist of all States Parties to
this Convention.

Article XXVI
The functions of the Assembly shall be:

(a) toelect at each regular session its President and
two Vice-Presidents who shall hold office until
the next regular session;

(b) to determine its own rules of procedure, subject
to the provisions of this Convention;

(c) to develop, apply and keep under review inter-
nal and financial regulations relating to the aim
of the HNS Fund as described in Article XIII,
paragraph 1(a), and the related tasks of the
HNS Fund listed in Article XV,

(d) to appoint the Director and make provisions for
the appointment of such other personnel as may be
necessary and determine the terms and conditions
of service of the Director and other personnel;

(e) to adopt the annual budget prepared in accord-
ance with Article XV(b);

(f) to consider and approve as necessary any
recommendation of the Director regarding the
scope of definition of contributing cargo;

(g) to appoint auditors and approve the accounts of
the HNS Fund;

(h) to approve settlements of claims against the
HNS Fund, to take decisions in respect of the
distribution among claimants of the available
amount of compensation in accordance with
Article XIV and to determine the terms and
conditions according to which provisional pay-
ments in respect of claims shall be made with
a view to ensuring that victims of damage are
compensated as promptly as possible;

(i) to establish a Committee on Claims for
Compensation with at least 7 and not more
than 15 members and any temporary or per-
manent subsidiary body it may consider to be
necessary, to define its terms of reference and
to give it the authority needed to perform the
functions entrusted to it; when appointing the
members of such body, the Assembly shall
endeavour to secure an equitable geographical
distribution of members and to ensure that the
States Parties are appropriately represented;
the Rules of Procedure of the Assembly may
be applied, mutatis mutandis, for the work of
such subsidiary body;

(j) to determine which States not party to this
Convention, which Associate Members of the
Organization and which intergovernmental and
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international non-governmental organizations
shall be admitted to take part, without voting
rights, in meetings of the Assembly and subsidi-
ary bodies;

(k) to give instructions concerning the adminis-
tration of the HNS Fund to the Director and
subsidiary bodies;

(1) to supervise the proper execution of this
Convention and of its own decisions;

(m) to review every five years the implementation
of this Convention with particular reference to
the performance of the system for the calcula-
tion of levies and the contribution mechanism
for domestic trade; and

(n) to perform such other functions as are allo-
cated to it under this Convention or are other-
wise necessary for the proper operation of the
HNS Fund.

Article XXVII

1. Regular sessions of the Assembly shall take
place once every calendar year upon convoca-
tion by the Director.

2. Extraordinary sessions of the Assembly shall
be convened by the Director at the request of at
least one-third of the members of the Assembly
and may be convened on the Director’s own
initiative after consultation with the President of
the Assembly. The Director shall give members
at least thirty days’ notice of such sessions.

Article XXVIII

A majority of the members of the Assembly shall
constitute a quorum for its meetings.

Secretariat
Article XXIX

1. The Secretariat shall comprise the Director and
such staff as the administration of the HNS Fund
may require.

2. The Director shall be the legal representative of
the HNS Fund.

Article XXX

1. The Director shall be the chief administra-
tive officer of the HNS Fund. Subject to
the instructions given by the Assembly, the
Director shall perform those functions which
are assigned to the Director by this Convention,
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the internal regulations of the HNS Fund and
the Assembly.
2. The Director shall in particular:

(a) appoint the personnel required for the admin-
istration of the HNS Fund;

(b) take all appropriate measures with a view to
the proper administration of the assets of the
HNS Fund;

(c) collect the contributions due under this
Convention while observing in particular the
provisions of Article XXII, paragraph 2;

(d) to the extent necessary to deal with claims
against the HNS Fund and to carry out the
other functions of the HNS Fund, employ
the services of legal, financial and other
experts;

(e) take all appropriate measures for deal-
ing with claims against the HNS Fund,
within the limits and on conditions to be
laid down in the internal regulations of the
HNS Fund, including the final settlement
of claims without the prior approval of
the Assembly where these regulations so
provide;

(f) prepare and submit to the Assembly the
financial statements and budget estimates for
each calendar year;

(g) prepare, in consultation with the President
of the Assembly, and publish a report on the
activities of the HNS Fund during the previ-
ous calendar year; and

(h) prepare, collect and circulate the documents
and information which may be required for
the work of the Assembly and subsidiary
bodies.

Article XXXI

In the performance of their duties the Director and
the staff and experts appointed by the Director
shall not seek or receive instructions from any
Government or from any authority external to the
HNS Fund. They shall refrain from any action
which might adversely reflect on their position
as international officials. Each State Party on its
part undertakes to respect the exclusively inter-
national character of the responsibilities of the
Director and the staff and experts appointed by
the Director, and not to seek to influence them in
the discharge of their duties.
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Finances
Article XXXII

1. Each State Party shall bear the salary, travel
and other expenses of its own delegation to the
Assembly and of its representatives on subsidi-
ary bodies.

2. Any other expenses incurred in the operation of
the HNS Fund shall be borne by the HNS Fund.

Voting
Article XXXIII

The following provisions shall apply to voting in
the Assembly:

(a) each member shall have one vote;

(b) except as otherwise provided in Article
XXXIV, decisions of the Assembly shall
be made by a majority vote of the members
present and voting;

(c) decisions where a two-thirds majority is
required shall be a two-thirds majority vote of
members present; and

(d) for the purpose of this Article the phrase
‘members present’ means ‘members present
at the meeting at the time of the vote’, and
the phrase ‘members present and voting’
means ‘members present and casting an
affirmative or negative vote’. Members who
abstain from voting shall be considered as
not voting.

Article XXXIV

The following decisions of the Assembly shall
require a two-thirds majority:

(a) a decision under Article XIX, paragraphs 4
or 5 to suspend or reinstate the operation of a
separate account;

(b) a decision under Article XXII, paragraph 2,
not to take or continue action against a con-
tributor;

(c) the appointment of the Director under Article
XXVI(d);

(d) the establishment of subsidiary bodies, under
Article XXVI(i), and matters relating to such
establishment; and

(e) a decision under Article LI, paragraph 1,
that this Convention shall continue to be in
force.

117

Tax exemptions and currency regulations
Article XXXV

1. The HNS Fund, its assets, income, including
contributions, and other property necessary for
the exercise of its functions as described in
Article XIII, paragraph 1, shall enjoy in all States
Parties exemption from all direct taxation.

2. When the HNS Fund makes substantial pur-
chases of movable or immovable property, or of
services which are necessary for the exercise of
its official activities in order to achieve its aims
as set out in Article XIII, paragraph 1, the cost
of which include indirect taxes or sales taxes,
the Governments of the States Parties shall take,
whenever possible, appropriate measures for
the remission or refund of the amount of such
duties and taxes. Goods thus acquired shall not
be sold against payment or given away free of
charge unless it is done according to conditions
approved by the Government of the State having
granted or supported the remission or refund.

3. No exemption shall be accorded in the case of
duties, taxes or dues which merely constitute
payment for public utility services.

4. The HNS Fund shall enjoy exemption from all
customs duties, taxes and other related taxes
on articles imported or exported by it or on its
behalf for its official use. Articles thus imported
shall not be transferred either for consideration
or gratis on the territory of the country into
which they have been imported except on condi-
tions agreed by the Government of that country.

5. Persons contributing to the HNS Fund as well
as victims and owners receiving compensation
from the HNS Fund shall be subject to the fiscal
legislation of the State where they are taxable,
no special exemption or other benefit being con-
ferred on them in this respect.

6. Notwithstanding existing or future regulations con-
cerning currency or transfers, States Parties shall
authorize the transfer and payment of any contri-
bution to the HNS Fund and of any compensation
paid by HNS Fund without any restriction.

Confidentiality of information
Article XXXVI

Information relating to individual contributors sup-
plied for the purpose of this Convention shall not
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be divulged outside the HNS Fund except in so far
as it may be strictly necessary to enable the HNS
Fund to carry out its functions including the bring-
ing and defending of legal proceedings.

CHAPTER 4
CLAIMS AND ACTIONS

Limitation of actions
Article XXXVII

1. Rights to compensation under Chapter 2 shall be
extinguished unless an action is brought thereunder
within three years from the date when the person
suffering the damage knew or ought reasonably
to have known of the damage and of the identity
of the owner.

2. Rights to compensation under Chapter 3 shall be
extinguished unless an action is brought there-
under or a notification has been made pursuant
to Article XXXIX, paragraph 7, within three
years from the date when the person suffering
the damage knew or ought reasonably to have
known of the damage.

3. In no case, however, shall an action be brought
later than ten years from the date of the incident
which caused the damage.

4. Where the incident consists of a series of occur-
rences, the ten-year period mentioned in para-
graph 3 shall run from the date of the last of such
occurrences.

Jurisdiction in respect of action against the owner
Article XXXVIII

1. Where an incident has caused damage in the
territory, including the territorial sea or in an
area referred to in Article III(b), of one or more
States Parties, or preventive measures have
been taken to prevent or minimize damage in
such territory including the territorial sea or in such
area, actions for compensation may be brought
against the owner or other person providing
financial security for the owner’s liability only
in the courts of any such States Parties.

2. Where an incident has caused damage exclusively
outside the territory, including the territorial sea, of
any State and either the conditions for application
of this Convention set out in Article III(c) have
been fulfilled or preventive measures to prevent or
minimize such damage have been taken, actions
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for compensation may be brought against the
owner or other person providing financial security
for the owner’s liability only in the courts of:

(a) the State Party where the ship is registered
or, in the case of an unregistered ship, the
State Party whose flag the ship is entitled to
fly; or

(b) the State Party where the owner has habitual
residence or where the principal place of
business of the owner is established; or

(c) the State Party where a fund has been
constituted in accordance with Article IX,
paragraph 3.

3. Reasonable notice of any action taken under para-
graph 1 or 2 shall be given to the defendant.

4. Each State Party shall ensure that its courts have
jurisdiction to entertain actions for compensa-
tion under this Convention.

5. After a fund under Article IX has been consti-
tuted by the owner or by the insurer or other per-
son providing financial security in accordance
with Article XII, the courts of the State in which
such fund is constituted shall have exclusive
jurisdiction to determine all matters relating to
the apportionment and distribution of the fund.

Jurisdiction in respect of action against the HNS
Fund or taken by the HNS Fund

Article XXXIX

1. Subject to the subsequent provisions of this Article,
any action against the HNS Fund for compensation
under Article XIV shall be brought only before a
court having jurisdiction under Article XXXVIII in
respect of actions against the owner who is liable
for damage caused by the relevant incident or
before a court in a State Party which would have
been competent if an owner had been liable.

2. In the event that the ship carrying the hazardous
or noxious substances which caused the damage
has not been identified, the provisions of Article
XXXVII, paragraph 1, shall apply mutatis
mutandis to actions against the HNS Fund.

3. Each State Party shall ensure that its courts have
jurisdiction to entertain such actions against the
HNS Fund as are referred to in paragraph 1.

4. Where an action for compensation for dam-
age has been brought before a court against
the owner or the owner’s guarantor, such court
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shall have exclusive jurisdiction over any action
against the HNS Fund for compensation under
the provisions of Article XIV in respect of the
same damage.

5. Each State Party shall ensure that the HNS Fund
shall have the right to intervene as a party to any
legal proceedings instituted in accordance with
this Convention before a competent court of that
State against the owner or the owner’s guarantor.

6. Except as otherwise provided in paragraph 7, the
HNS Fund shall not be bound by any judgement or
decision in proceedings to which it has not been a
party or by any settlement to which it is not a party.

7. Without prejudice to the provisions of paragraph
5, where an action under this Convention for
compensation for damage has been brought
against an owner or the owner’s guarantor before
a competent court in a State Party, each party
to the proceedings shall be entitled under the
national law of that State to notify the HNS Fund
of the proceedings. Where such notification has
been made in accordance with the formalities
required by the law of the court seized and in such
time and in such a manner that the HNS Fund has
in fact been in a position effectively to intervene
as a party to the proceedings, any judgement
rendered by the court in such proceedings shall,
after it has become final and enforceable in the
State where the judgement was given, become
binding upon the HNS Fund in the sense that the
facts and findings in that judgement may not be
disputed by the HNS Fund even if the HNS Fund
has not actually intervened in the proceedings.

Recognition and enforcement
Article XL

1. Any judgement given by a court with jurisdic-
tion in accordance with Article XXXVIII, which
is enforceable in the State of origin where it is no
longer subject to ordinary forms of review, shall
be recognized in any State Party, except:

(a) where the judgement was obtained by fraud,;
or
(b) where the defendant was not given reason-

able notice and a fair opportunity to present
the case.

2. A judgement recognized under paragraph 1 shall
be enforceable in each State Party as soon as
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the formalities required in that State have been
complied with. The formalities shall not permit
the merits of the case to be re-opened.

3. Subject to any decision concerning the distri-
bution referred to in Article XIV, paragraph 6,
any judgement given against the HNS Fund by
a court having jurisdiction in accordance with
Article XXXIX, paragraphs 1 and 3 shall, when
it has become enforceable in the State of origin
and is in that State no longer subject to ordinary
forms of review, be recognized and enforceable
in each State Party.

Subrogation and recourse

Article XLI

1. The HNS Fund shall, in respect of any amount
of compensation for damage paid by the HNS
Fund in accordance with Article XIV, paragraph 1,
acquire by subrogation the rights that the person
so compensated may enjoy against the owner or
the owner’s guarantor.

2. Nothing in this Convention shall prejudice any
rights of recourse or subrogation of the HNS
Fund against any person, including persons
referred to in Article VII, paragraph 2(d), other
than those referred to in the previous paragraph,
in so far as they can limit their liability. In any
event the right of the HNS Fund to subrogation
against such persons shall not be less favourable
than that of an insurer of the person to whom
compensation has been paid.

3. Without prejudice to any other rights of sub-
rogation or recourse against the HNS Fund
which may exist, a State Party or agency thereof
which has paid compensation for damage in
accordance with provisions of national law shall
acquire by subrogation the rights which the per-
son so compensated would have enjoyed under
this Convention.

Supersession clause

Article XLII

This Convention shall supersede any convention in
force or open for signature, ratification or accession
at the date on which this Convention is opened for
signature, but only to the extent that such conven-
tion would be in conflict with it; however, nothing
in this Article shall affect the obligations of States
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Parties to States not party to this Convention aris-
ing under such convention.

CHAPTER 5
TRANSITIONAL PROVISIONS

Information on contributing cargo
Article XLIIT

When depositing an instrument referred to in
Article XLV, paragraph 3, and annually thereafter
until this Convention enters into force for a State,
that State shall submit to the Secretary-General
data on the relevant quantities of contributing
cargo received or, in the case of LNG, discharged
in that State during the preceding calendar year in
respect of the general account and each separate
account

First session of the assembly
Article XLIV

The Secretary-General shall convene the first
session of the Assembly. This session shall
take place as soon as possible after the entry
into force of this Convention and, in any case,
not more than thirty days after such entry into
force.

CHAPTER 6
FINAL CLAUSES

Signature, ratification, acceptance, approval
and accession

Article XLV

1. This Convention shall be open for signature at
the Headquarters of the Organization from 1
October 1996 to 30 September 1997 and shall
thereafter remain open for accession.

2. States may express their consent to be bound by
this Convention by:

(a) signature without reservation as to ratifica-
tion, acceptance or approval; or

(b) signature subject to ratification, acceptance
or approval, followed by ratification, accept-
ance or approval; or

(c) accession.

3. Ratification, acceptance, approval or accession
shall be effected by the deposit of an instru-
ment to that effect with the Secretary-General.
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Entry into force
Article XLVI

1. This Convention shall enter into force eighteen
months after the date on which the following
conditions are fulfilled:

(a) at least twelve States, including four States
each with not less than 2 million units of
gross tonnage, have expressed their consent
to be bound by it, and

(b) the Secretary-General has received informa-
tion in accordance with Article XLIII that
those persons in such States who would
be liable to contribute pursuant to Article
XVIII, paragraphs 1(a) and (c) have received
during the preceding calendar year a total
quantity of at least 40 million tonnes of
cargo contributing to the general account.

2. For a State which expresses its consent to be
bound by this Convention after the conditions for
entry into force have been met, such consent shall
take effect three months after the date of expres-
sion of such consent, or on the date on which this
Convention enters into force in accordance with
paragraph 1, whichever is the later.

Revision and amendment
Article XLVII

1. A conference for the purpose of revising or
amending this Convention may be convened by
the Organization.

2. The Secretary-General shall convene a confer-
ence of the States Parties to this Convention
for revising or amending the Convention, at the
request of six States Parties or one-third of the
States Parties whichever is the higher figure.

3. Any consent to be bound by this Convention
expressed after the date of entry into force of an
amendment to this Convention shall be deemed
to apply to the Convention as amended.

Amendment of limits
Article XLVIII

1. Without prejudice to the provisions of Article
XLVII, the special procedure in this Article
shall apply solely for the purposes of amending
the limits set out in Article IX, paragraph 1 and
Article XIV, paragraph 5.
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2.

Upon the request of at least one half, but in

no case less than six, of the States Parties, any

proposal to amend the limits specified in Article

IX, paragraph 1, and Article XIV, paragraph 5,

shall be circulated by the Secretary-General

to all Members of the Organization and to all

Contracting States.

. Any amendment proposed and circulated as
above shall be submitted to the Legal Committee
of the Organization (the Legal Committee) for
consideration at a date at least six months after
the date of its circulation.

. All Contracting States, whether or not Members
of the Organization, shall be entitled to participate
in the proceedings of the Legal Committee for the
consideration and adoption of amendments.

. Amendments shall be adopted by a two-thirds
majority of the Contracting States present and
voting in the Legal Committee, expanded as
provided in paragraph 4, on condition that at
least one half of the Contracting States shall be
present at the time of voting.

. When acting on a proposal to amend the limits,
the Legal Committee shall take into account
the experience of incidents and, in particular,
the amount of damage resulting therefrom,
changes in the monetary values and the effect
of the proposed amendment on the cost of
insurance. It shall also take into account the
relationship between the limits established in
Article IX, paragraph 1, and those in Article
X1V, paragraph 5.

. (a) No amendment of the limits under this Article
may be considered less than five years from
the date this Convention was opened for sig-
nature nor less than five years from the date
of entry into force of a previous amendment
under this Article.

(b) No limit may be increased so as to exceed
an amount which corresponds to a limit laid
down in this Convention increased by six
percent per year calculated on a compound
basis from the date on which this Convention
was opened for signature.

(c) No limit may be increased so as to exceed an
amount which corresponds to a limit laid down
in this Convention multiplied by three.

8. Any amendment adopted in accordance with
paragraph 5 shall be notified by the Organization

to all Contracting States. The amendment shall
be deemed to have been accepted at the end
of a period of eighteen months after the date
of notification, unless within that period no
less than one-fourth of the States which were
Contracting States at the time of the adoption
of the amendment have communicated to the
Secretary-General that they do not accept the
amendment, in which case the amendment is
rejected and shall have no effect.

9. An amendment deemed to have been accepted
in accordance with paragraph 8 shall enter into
force eighteen months after its acceptance.

10. All Contracting States shall be bound by the
amendment, unless they denounce this
Convention in accordance with Article XLIX,
paragraphs 1 and 2, at least six months before
the amendment enters into force. Such denun-
ciation shall take effect when the amendment
enters into force.

11. When an amendment has been adopted but
the eighteen month period for its accept-
ance has not yet expired, a State which
becomes a Contracting State during that
period shall be bound by the amendment if
it enters into force. A State which becomes
a Contracting State after that period shall
be bound by an amendment which has been
accepted in accordance with paragraph 8.
In the cases referred to in this paragraph,
a State becomes bound by an amendment
when that amendment enters into force, or
when this Convention enters into force for
that State, if later.

Denunciation
Article XLIX

1. This Convention may be denounced by any State
Party at any time after the date on which it enters
into force for that State Party.

2. Denunciation shall be effected by the deposit of
an instrument of denunciation with the Secretary-
General.

3. Denunciation shall take effect twelve months,
or such longer period as may be specified in the
instrument of denunciation, after its deposit with
the Secretary-General.

4. Notwithstanding a denunciation by a State Party
pursuant to this Article, any provisions of this
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Convention relating to obligations to make con-
tributions under Articles XVIII, XIX or Article
XXI, paragraph 5 in respect of such payments
of compensation as the Assembly may decide
relating to an incident which occurs before
the denunciation takes effect shall continue to

apply.

Extraordinary sessions of the assembly
Article L

1. Any State Party may, within ninety days after
the deposit of an instrument of denunciation the
result of which it considers will significantly
increase the level of contributions from the
remaining States Parties, request the Director to
convene an extraordinary session of the Assembly.
The Director shall convene the Assembly to
meet not less than sixty days after receipt of the
request.

. The Director may take the initiative to con-
vene an extraordinary session of the Assembly
to meet within sixty days after the deposit of
any instrument of denunciation, if the Director
considers that such denunciation will result in a
significant increase in the level of contributions
from the remaining States Parties.

. If the Assembly, at an extraordinary session,
convened in accordance with paragraph 1 or 2
decides that the denunciation will result in a
significant increase in the level of contributions
from the remaining States Parties, any such State
may, not later than one hundred and twenty days
before the date on which the denunciation takes
effect, denounce this Convention with effect
from the same date.

Cessation
Article LI

1. This Convention shall cease to be in force:

(a) on the date when the number of States
Parties falls below 6; or

(b) twelve months after the date on which data
concerning a previous calendar year were to
be communicated to the Director in accord-
ance with Article XXI, if the data shows that
the total quantity of contributing cargo to the
general account in accordance with Article
XVIII, paragraphs 1(a) and (c) received in
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the States Parties in that preceding calendar
year was less than 30 million tonnes.

Notwithstanding (b), if the total quantity of contrib-
uting cargo to the general account in accordance
with Article XVIII, paragraphs 1(a) and (c) received
in the States Parties in the preceding calendar year
was less than 30 million tonnes but more than 25
million tonnes, the Assembly may, if it considers
that this was due to exceptional circumstances and
is not likely to be repeated, decide before the expiry
of the abovementioned twelve month period that
the Convention shall continue to be in force. The
Assembly may not, however, take such a decision
in more than two subsequent years.

2. States which are bound by this Convention on the
day before the date it ceases to be in force shall
enable the HNS Fund to exercise its functions as
described under Article LII and shall, for that pur-
pose only, remain bound by this Convention.

Winding up of the HNS Fund
Article LII

1. If this Convention ceases to be in force, the HNS
Fund shall nevertheless:

(a) meet its obligations in respect of any inci-
dent occurring before this Convention ceased
to be in force; and

(b) be entitled to exercise its rights to contribu-
tions to the extent that these contributions are
necessary to meet the obligations under (a),
including expenses for the administration of
the HNS Fund necessary for this purpose.

2. The Assembly shall take all appropriate measures
to complete the winding up of the HNS Fund
including the distribution in an equitable manner
of any remaining assets among those persons who
have contributed to the HNS Fund.

3. For the purposes of this Article the HNS Fund
shall remain a legal person.

Depositary
Article LIII

1. This Convention and any amendment adopted
under Article XLVIII shall be deposited with the
Secretary-General.

2. The Secretary-General shall:
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(a) inform all States which have signed this
Convention or acceded thereto, and all
Members of the Organization, of:

(i) each new signature or deposit of an instru-
ment of ratification, acceptance, approval or
accession together with the date thereof;

(i) the date of entry into force of this

Convention;

any proposal to amend the limits on the

amounts of compensation which has

been made in accordance with Article
XLVIII, paragraph 2;

any amendment which has been adopted
in accordance with Article XLVIII,
paragraph 5;

(v) any amendment deemed to have been
accepted under Article XLVIII, para-
graph 8, together with the date on
which that amendment shall enter into
force in accordance with paragraphs 9
and 10 of that Article;

the deposit of any instrument of denuncia-

tion of this Convention together with the

date on which it is received and the date on
which the denunciation takes effect; and

(iii)

(iv)

(vi)

8.2.1

(vii) any communication called for by any
Article in this Convention; and

(b) transmit certified true copies of this
Convention to all States which have signed
this Convention or acceded thereto.

3. As soon as this Convention enters into force, a
certified true copy thereof shall be transmitted
by the depositary to the Secretary-General of the
United Nations for registration and publication
in accordance with Article 102 of the Charter of
the United Nations.

Languages
Article LIV

This Convention is established in a single original
in the Arabic, Chinese, English, French, Russian
and Spanish languages, each text being equally
authentic.

DONE at London this third day of May one thou-
sand nine hundred and ninety-six.

IN WITNESS WHEREOF the undersigned,
being duly authorized by their respective
Governments for that purpose, have signed this
Convention.

Annex I — Certificate of insurance or other financial security in respect

of liability for damage caused by hazardous and noxious substances (HNS)

Issued in accordance with the provisions of Article XII of the International Convention on Liability and
Compensation for Damage in Connection with the Carriage of Hazardous and Noxious Substances by

Sea, 1996

Distinctive number IMO ship
Name of ship or letters

Name and full address of the
Port of principal place of business of

identification number registry the owner

This is to certify that there is in force in respect of the abovenamed ship a policy of insurance or other financial
security satisfying the requirements of Article XII of the International Convention on Liability and Compensation
for Damage in Connection with the Carriage of Hazardous and Noxious Substances by Sea, 1996.

Type of security

Duration of security

Name and address of the insurer(s) and/or guarantor(s)

Name

Address

This certificate is valid until

Issued or certified by the Government of

(Full designation of the State)
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(Signature and title of issuing or certifying official)

Explanatory notes:

8. HNS

1. If desired, the designation of the State may include a reference to the competent public authority of the

country where the certificate is issued.

2. If the total amount of security has been furnished by more than one source, the amount of each of them

should be indicated.

3. If security is furnished in several forms, these should be enumerated.

4. The entry ‘Duration of the Security’ must stipulate the date on which such security takes effect.

5. The entry ‘Address’ of the insurer(s) and/or guarantor(s) must indicate the principal place of business
of the insurer(s) and/or guarantor(s). If appropriate, the place of business where the insurance or other

security is established shall be indicated.

8.2.2  Annex II — Regulations
for the calculation of annual contributions
to the general account

Regulation 1

1. The fixed sum referred to in Article XVII, para-
graph 3 shall be determined for each sector in
accordance with these regulations.

2. When it is necessary to calculate contributions
for more than one sector of the general account,
a separate fixed sum per unit of contributing
cargo shall be calculated for each of the follow-
ing sectors as may be required:

(a) solid bulk materials referred to in Article I,
paragraph 5(a)(vii);

(b) oil, if the operation of the oil account is post-
poned or suspended;

(c) LNG, if the operation of the LNG account is
postponed or suspended;

(d) LPG, if the operation of the LPG account is
postponed or suspended;

(e) other substances.

Regulation 2

1. For each sector, the fixed sum per unit of contrib-
uting cargo shall be the product of the levy per
HNS point and the sector factor for that sector.

2. The levy per HNS point shall be the total annual
contributions to be levied to the general account
divided by the total HNS points for all sectors.

3. The total HNS points for each sector shall be the

product of the total volume, measured in metric
tonnes, of contributing cargo for that sector and
the corresponding sector factor.

. A sector factor shall be calculated as the weighted

arithmetic average of the claims/volume ratio for
that sector for the relevant year and the previous
nine years, according to this regulation.

. Except as provided in paragraph 6, the claims/

volume ratio for each of these years shall be
calculated as follows:

(a) established claims, measured in units of account
converted from the claim currency using the
rate applicable on the date of the incident in
question, for damage caused by substances
in respect of which contributions to the HNS
Fund are due for the relevant year; divided by

(b) the volume of contributing cargo corre-
sponding to the relevant year.

. In cases where the information required in para-

graphs 5(a) and (b) is not available, the follow-
ing values shall be used for the claims/volume
ratio for each of the missing years:

(a) solid bulk materials referred to in Article I,
paragraph 5(a)(vii) 0

(b) oil, if the operation of the oil account is
postponed 0

(c) LNG, if the operation of the LNG account is
postponed 0



(d) LPG, if the operation of the LPG account is
postponed 0
(e) other substances 0.0001

. The arithmetic average of the ten years shall be
weighted on a decreasing linear scale, so that the
ratio of the relevant year shall have a weight of
10, the year prior to the relevant year shall have a
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weight of 9, the next preceding year shall have a
weight of 8, and so on, until the tenth year has a
weight of 1.

. If the operation of a separate account has been

suspended, the relevant sector factor shall be
calculated in accordance with those provisions
of this regulation which the Assembly shall con-
sider appropriate.
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DESIRING to establish uniform rules ensuring
adequate and speedy compensation for damage

1989 on Civil L1ab111ty for Damage caused during carriage of dangerous goods by road,

Caused During Carriage of rail and inland navigation vessels,
Dangerous Goods by Road, Rail HAVE AGREED as follows:
and Inland Navigation Vessels Definitions

Article I

THE STATES PARTIES TO THIS CONVENTION,
NOTING the continuous increase in the carriage of ~ For the purpose of this Convention:

dangerous goods,

1. ‘Carriage by road’ means carriage of dangerous

CONSCIOUS of the existence at international level goods on board a road vehicle;
of technical standards aimed at securing safety 2. ‘Road vehicle’ means any motor vehicle, articu-

during such carriage,

lated vehicle, trailer or semi-trailer, as defined in

127
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Article 1 of the Convention on Road Traffic of 8
November 1968;

. ‘Carriage by rail’ means carriage of dangerous
goods on board a railway wagon, including a rail
motor-coach unit or railcar;

. ‘Carriage by inland navigation vessel’ means
carriage of dangerous goods on board a ship;

. ‘Ship’ means any vessel or craft, not being a sea-going
ship or sea-borne craft, of any type whatsoever;

. “Vehicle’ means a road vehicle, a railway wagon
or a ship. Where several vehicles are coupled
together to form a train, such a train shall be
regarded as a single vehicle;

. ‘Person’ means any individual or partnership or
any public or private body, whether corporate or
not, including a State or any of its constituent
subdivisions;

. ‘Carrier’ means:

(a) with respect to carriage by road and by
inland navigation vessel:

the person who at the time of the incident
controls the use of the vehicle on board which
the dangerous goods are carried.

The person in whose name the vehicle is reg-
istered in a public register or, in the absence
of such registration, the owner of the vehicle
shall be presumed to control the use of the
vehicle unless he proves that another per-
son controls the use of the vehicle and he
discloses the identity of that person or, if
he is unable to disclose the identity of such
person, he proves that such other person has
taken control of the vehicle without his con-
sent and in such circumstances that he could
not reasonably have prevented such use.

Where the vehicle on board which the dangerous
goods have been loaded is moved by another
vehicle, the person who controls the use of that
other vehicle shall be deemed to be the carrier.

(b) with respect to carriage by rail: the person
or persons operating the railway line on
which the incident occurred; if there is joint
operation each of the joint operators shall be
considered as carriers;

10.

1.

12.

13.
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classes, or covered by a collective heading of the
classes of the European Agreement concerning
the International Carriage of Dangerous Goods
by Road (ADR) or is subject to the provisions
of that Agreement;

‘Damage’ means:

(a) loss of life or personal injury on board or
outside the vehicle carrying the dangerous
goods caused by those goods;

(b) loss of or damage to property outside
the vehicle carrying the dangerous goods
caused by those goods, to the exclusion
of any loss of or damage to other vehicles
in the same train of vehicles or any loss
of or damage to property on board such
vehicles;

(c) loss or damage by contamination to the envi-
ronment caused by the dangerous goods,
provided that compensation for impairment
of the environment other than for loss
of profit from such impairment shall be
limited to costs of reasonable measures of
reinstatement actually undertaken or to be
undertaken;

(d) the costs of preventive measures and fur-
ther loss or damage caused by preventive
measures.

Where it is not reasonably possible to separate
damage caused by the dangerous goods from that
caused by other factors, all such damage shall be
deemed to be caused by the dangerous goods;

‘Preventive measures’ means any reason-
able measures taken by any person after an
incident has occurred to prevent or minimize
damage;

‘Incident” means any occurrence or series of
occurrences having the same origin, which
causes damage or creates a grave and imminent
threat of causing damage;

‘Green card system’ means the international
motor insurance system described in Annex 2 to
the Consolidated Resolution on the Facilitation
of Road Transport (R.E.4) of the Economic
Commission for Europe of the United Nations.

Sphere of application

9. ‘Dangerous goods’ means, with respect to carriage .
Article II

by road, rail or inland navigation vessel, any

substance or article which is either listed in the  This Convention shall apply:
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(a) to damage sustained in the territory of a State
Party and caused by an incident occurring in a
State Party;

(b) to preventive measures, wherever taken, to prevent
or minimize such damage.

Article III

1. This Convention shall apply to claims, other
than claims arising out of any contract for the
carriage of goods or passengers, for damage
caused during carriage of dangerous goods by
road, rail or inland navigation vessel.

2. This Convention shall not apply to the extent
that its provisions are incompatible with those
of the applicable law relating to workmen’s
compensation or social security schemes.

3. Carriage of dangerous goods by road, rail or
inland navigation vessel includes the period
from the beginning of the process of loading the
goods onto the vehicle for carriage until the end
of the process of unloading the goods.

4. Where the vehicle on board which the dangerous
goods have been loaded is carried over part of
the journey by another vehicle without the goods
being unloaded, such goods shall be deemed,
during that part of the journey, to be carried
solely on board that other vehicle.

5. This Convention shall not apply when the vehi-
cle on board which the dangerous goods have
been loaded is carried by a sea-going ship, sea-
borne craft or aircraft.

Article IV
This Convention shall not apply:

(a) to damage arising from carriage performed
entirely in a place to which members of the
public do not have access, provided that such
carriage is accessory to other activities and is
an integral part thereof;

(b) to damage caused by a nuclear substance

(i) if the operator of a nuclear installation
is liable for such damage under either the
Paris Convention of 29 July 1960 on Third
Party Liability in the Field of Nuclear
Energy and its additional Protocol of 28
January 1964 or the Vienna Convention
of 21 May 1963 on Civil Liability for
Nuclear Damage or any amendments to
those Conventions, or
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(ii) if the operator of a nuclear installation is
liable for such damage by virtue of national
law governing the liability for such damage,
provided that such law is in all respects as
favourable to persons who may suffer dam-
age as either the Paris or Vienna Conventions
as referred to under (i);

(c) to carriage of dangerous goods by road, rail or
inland navigation vessel which complies with
the conditions of marginal 10,010 or which
does not exceed the quantities of marginal
10,011 of ADR.

Liability provisions
Article V

1. Except as provided in paragraphs 4 and 5 of
this article and in Article VI, the carrier at the
time of an incident shall be liable for damage
caused by any dangerous goods during their
carriage by road, rail or inland navigation
vessel.

2. If an incident consists of a series of occurrences
having the same origin, the liability shall attach
to the carrier at the time of the first of such
occurrences.

3. If two or more persons referred to in Article I,
paragraph 8(b) are liable as a carrier under this
Convention, they shall be jointly and severally
liable.

4. No liability shall attach to the carrier if he proves
that:

(a) the damage resulted from an act of war, hos-
tilities, civil war, insurrection or a natural
phenomenon of an exceptional, inevitable
and irresistible character; or

(b) the damage was wholly caused by an act or
omission with the intent to cause damage by
a third party; or

(c) the consignor or any other person failed to
meet his obligation to inform him of the dan-
gerous nature of the goods, and that neither
he nor his servants or agents knew or ought
to have known of their nature.

5. If the carrier proves that the damage resulted
wholly or partially either from an act or omis-
sion with the intent to cause damage by the
person who suffered the damage or from the
negligence of that person, the carrier may be
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exonerated wholly or partially from his liability
to such person.

. No claim for compensation for damage shall
be made against the carrier otherwise than in
accordance with this Convention. However, in
the case referred to in paragraph 4(c) of this
article, any liability for damage which may be
incurred by the carrier according to the applica-
ble law shall not be affected, provided that the
limits of his liability shall not exceed the limits
stipulated in Article IX.

. Subject to paragraph 9 of this article and to
Articles VI and VII, no claim for compensation
for damage under this Convention or otherwise
may be made against:

(a) the servants or agents of the carrier or the
members of the crew;

(b) the pilot of the ship or any other person
who, without being a member of the crew,
performs services for the vehicle;

(c) the owner, hirer, charterer, user, manager or
operator of the vehicle, provided that he is
not the carrier;

(d) any person performing salvage operations
with the consent of the owner of the ship;

(e) any person performing salvage operations on
instruction of a competent public authority;

(f) any person other than the carrier taking
preventive measures for damage caused by
those measures;

(g) any servants or agents of the persons men-
tioned under (b), (c), (d), (e) and (f),

unless the damage resulted from their personal act
or omission, committed with the intent to cause
such damage or recklessly and with knowledge
that such damage would probably result.

. For the purpose of Article I, paragraph 8 and
Article III, paragraph 4, no person performing
operations under paragraph 7(d), (e) or (f) of
this article, nor his servants or agents, shall be
deemed to be a carrier.

In such cases the person who was the carrier at
the time of the incident giving rise to such opera-
tions shall remain the carrier for the purpose of
this Convention.

. Nothing in this Convention shall prejudice any
right of recourse of the carrier against the
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consignor or the consignee of the goods causing
the damage or against any other third party.

Article VI

1. If the carrier proves that the dangerous goods

have been loaded on or unloaded from the
vehicle under the sole responsibility of a person
other than the carrier or his servants or agents,
such as the consignor or the consignee, and he
discloses the identity of such person, he shall
be relieved of his liability for damage caused
by such goods during that period of loading or
unloading and such other person shall be liable
for that damage under this Convention.

Where, however, the operations of loading or
unloading have been carried out under the joint
responsibility of the carrier and the other person
referred to in this paragraph, the carrier and that
other person shall be jointly and severally liable
under this Convention for damage caused during
the period of loading or unloading.

For the purpose of this paragraph a person shall not
be deemed to be responsible for the process of load-
ing or unloading, if he has carried out such process
on behalf of the carrier or of another person such as
the consignor or the consignee. In such a case the
carrier or the other person shall remain liable.

. The provisions of this Convention shall apply

in respect of such other person as referred to in
paragraph 1 correspondingly provided that:

(a) Article V, paragraph 6 shall not apply in
respect of claims for compensation for damage
made against such other person, nor shall
Articles XIII-XVII apply to the liability of
that person;

(b) the limits of Article IX shall apply to the
aggregate of all claims arising from any one
incident against the carrier and such other
person;

(c) a fund constituted by the carrier or by such
other person in accordance with Article XI
shall be deemed to be constituted by both.

. In the relations between the carrier and any

other person liable under paragraph 1 of this
article, liability shall be borne by that other per-
son unless the damage was caused by the fault of
the carrier or of his servants or agents.
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When both the carrier or his servants or agents
and the other person or his servants or agents
have contributed to the damage by their fault, the
carrier and that other person shall each bear such
part of the liability as corresponds to the degree
of fault attaching to each of them.

4. This article does not apply if the process of load-
ing or unloading has been carried out under the
sole or joint responsibility of a person performing
operations mentioned in Article V, paragraph

7(d), (e) or (f).
Article VII

Where no liability attaches to the carrier in accord-
ance with Article V, paragraph 4(c), the consignor
or the other person referred to therein shall be
deemed to be the carrier for the purposes of this
Convention. However, Article V, paragraph 6 shall
not apply in respect of claims for compensation for
damage made against the consignor or the other
person, nor shall Articles XIII-XVII apply to their
liability under this Convention.

Article VIII

1. Whenever damage has resulted from an incident
involving two or more vehicles each of which is
carrying dangerous goods, each carrier, unless
exonerated under Article V, paragraphs 4 and
5 or Article VI, shall be liable for the damage.
The carriers shall be jointly and severally liable
for all such damage which is not reasonably
separable.

2. However, the carrier shall, in respect of each
vehicle, be entitled to the limits of Liability
applicable to him by virtue of Article IX.

3. Nothing in this Convention shall prejudice any
right of recourse of a carrier against any other
carrier.

Limitation of liability
Article IX
1. The liability of the road carrier and of the rail

carrier under this Convention for claims arising
from any one incident shall be limited as follows:

(a) with respect to claims for loss of life or
personal injury: 18 million units of account;

(b) with respect to any other claim: 12 million
units of account.
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2. The liability of the carrier by inland navigation
vessel under this Convention for claims arising
from any one incident shall be limited as follows:

(a) with respect to claims for loss of life or per-
sonal injury: 8 million units of account;

(b) with respect to any other claim: 7 million
units of account.

3. Where the sums provided for in paragraph 1(a)
and paragraph 2(a) of this article are insufficient
to pay the claims mentioned therein in full, the
sums provided for in paragraph 1 (b) and para-
graph 2(b) shall be available for payment of the
unpaid balance of claims under paragraph 1(a)
and paragraph 2(a). Such unpaid balance shall
rank rateably with claims mentioned under
paragraph 1(b) and paragraph 2(b).

Article X

1. The carrier shall not be entitled to limit his
liability under this Convention if it is proved
that the damage resulted from his personal act or
omission or an act or omission of his servants or
agents, committed with the intent to cause such
damage or recklessly and with knowledge that
such damage would probably result, provided
that, in the case of such act or omission of a
servant or agent, it is also proved that he was
acting within the scope of his employment.

2. Where the carrier has a claim against the claim-
ant arising out of the same incident, their respec-
tive claims shall be set off against each other and
the provisions of this Convention shall apply to
the balance, if any.

3. The carrier may invoke the right to limit his liabil-
ity notwithstanding that a limitation fund as men-
tioned in Article XI has not been constituted.

4. If limitation of liability is invoked without the
constitution of a limitation fund, the provisions
of Article XI, paragraphs 4—7 shall apply cor-
respondingly.

5. Questions of procedure arising under the rules
of this article shall be decided in accordance
with the law of the State Party in which action is
brought.

Article XI

1. The carrier may constitute a fund with the court
or other competent authority of any one of the
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States Parties in which an action is brought
under Article XIX. If such action under Article
XIX has not been brought in a State Party, then
the carrier may constitute his fund with the
court or other competent authority of any one
of the States Parties referred to in Article XIX,
paragraph 1 (a), (b) or (c), or in subparagraph (d)
provided that the carrier and all the victims have
their habitual residence in the territory of the
same State Party. The fund shall be constituted
in the sum of the amounts set out in Article IX as
applicable to him, together with interest thereon
from the date of the incident until the date of the
constitution of the fund. Any fund thus consti-
tuted shall be available only for the payment of
claims in respect of which limitation of liability
may be invoked under this Convention.

. A fund may be constituted either by depositing
the sum or by producing a bank guarantee or
other guarantee, admitted by the legislation of
the State Party where the fund is constituted,
and considered to be adequate by the court or
another competent authority.

. Any person providing the carrier with insurance
or other financial security under this Convention
shall be entitled to constitute a fund in accord-
ance with this article on the same conditions and
having the same effect as if it were constituted
by the carrier. Such fund may be constituted
even in the event that according to Article X,
paragraph 1 the carrier shall not be entitled to
limit his liability, but its constitution shall in
that case not prejudice the rights of any claimant
against the carrier. The fund shall be deemed to
be constituted by the carrier.

. Subject to the provisions of Article IX, para-
graph 3, the fund shall be distributed among
the claimants in proportion to their established
claims against the fund.

. If, before the fund is distributed, the carrier or
any person providing him with insurance or other
financial security has as a result of the incident
paid compensation for damage, such person shall,
up to the amount he has paid, acquire by subroga-
tion the rights which the person so compensated
would have enjoyed under this Convention.

. The right of subrogation provided for in para-
graph 5 of this article may also be exercised
by a person other than those mentioned therein
in respect of any amount of compensation for
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damage which he may have paid but only to the
extent that such subrogation is permitted under
the applicable law.

. Where the carrier or any other person establishes
that he may be compelled to pay at a later date
in whole or in part any such amount of compen-
sation with regard to which such person would
have enjoyed a right of subrogation pursuant to
paragraphs 5 and 6 of this article had the com-
pensation been paid before the fund was distrib-
uted, the court or other competent authority of
the State where the fund has been constituted
may order that a sufficient sum shall be provi-
sionally set aside to enable such person at such
later date to enforce his claim against the fund.

. Where the carrier, after an incident, has consti-
tuted a fund in accordance with this article, and
is entitled to limit his liability:

(a) no person having a claim for damage arising
out of that incident shall be entitled to exer-
cise any right against any other assets of the
carrier in respect of such claim;

(b) the court or other competent authority of
any State Party shall order the release of
any property belonging to the carrier which
has been arrested or attached in respect of a
claim for damage arising out of that incident,
and shall similarly release any bail or other
security furnished to avoid such arrest or
attachment.

9. Paragraph 8 of this article shall only apply if
the claimant has access to the court administer-
ing the fund and if the fund is actually available
and freely transferable in respect of his claim.

10. Subject to the provisions of this article, the

rules relating to the constitution and distribu-
tion of a limitation fund, and all rules of proce-
dure in connection therewith, shall be governed
by the law of the State Party in which the fund
is constituted.

Article XII

1. The ‘unit of account’ referred to in Article IX

is the Special Drawing Right as defined by
the International Monetary Fund. The amounts
mentioned in Article IX shall be converted into
national currency on the basis of the value of
that currency on the date of the constitution
of the limitation fund or, if no fund has been
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constituted, on the date when payment is made
or equivalent security is given. The value of
the national currency, in terms of the Special
Drawing Right, of a State Party which is a mem-
ber of the International Monetary Fund shall
be calculated in accordance with the method of
valuation applied by the international Monetary
Fund in effect on the date in question for its oper-
ations and transactions. The value of the national
currency, in terms of the Special Drawing Right,
of a State Party which is not a member of the
International Monetary Fund shall be calculated
in a manner determined by that State.

. Nevertheless a Contracting State which is not a
member of the International Monetary Fund and
whose law does not permit the application of the
provisions of paragraph 1 of this article may, at
the time of ratification, acceptance, approval or
accession, or at any time thereafter, declare that
the unit of account referred to in that paragraph
shall be equal to 15 gold francs. The gold franc
referred to in this paragraph corresponds to
sixty-five and a half milligrammes of gold of
millesimal fineness nine hundred. The conver-
sion of the gold franc into the national currency
shall be made according to the law of the State
concerned.

. The calculation mentioned in the last sentence
of paragraph 1 of this article and the conversion
mentioned in paragraph 2 shall be made in such
manner as to express in the national currency of
the State Party as far as possible the same real
value for the amounts in Article IX as would
result from the application of the first three sen-
tences of paragraph 1 of this article. Contracting
States shall communicate to the depositary the
manner of calculation pursuant to paragraph 1
of this article or the result of the conversion in
paragraph 2 as the case may be, when deposit-
ing an instrument of ratification, acceptance,
approval of, or accession to, this Convention and
whenever there is a change in either.

Compulsory insurance
Article XIII

1. The carrier’s liability shall be covered by insur-

ance or other financial security, such as a bank
guarantee, if the dangerous goods are carried in
the territory of a State Party.
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2. The insurance or other financial security shall

cover the entire period of the carrier’s liability
under this Convention in the sums fixed by
applying the limits of liability prescribed in
Article IX and shall cover the liability of the per-
son named in the certificate as carrier or, if that
person is not the carrier as defined in Article I,
paragraph 8, of such person as does incur liabil-
ity under this Convention.

. Any sums provided by insurance or by other

financial security maintained in accordance with
paragraph 1 of this article shall be available
only for the satisfaction of claims under this
Convention.

Article XIV

1. Each State Party shall designate one or several

competent authorities to issue or approve
certificates attesting that carriers falling within
the definition of Article I, paragraph 8(a) have
a valid insurance or other financial security
in accordance with the provisions of this
Convention.

. The certificate shall be issued or approved by the

competent authority:

(a) of the State of registration in respect of a
carrier whose vehicle is registered in a State
Party; or

(b) of the State Party where the carrier has his
principal place of business or, if he has none,
his habitual residence, if the vehicle is not
registered.

With respect to a carrier not mentioned under
(a) or (b) of the first sentence of this paragraph
the certificate shall be issued or approved by the
competent authority of a State Party in the terri-
tory of which the dangerous goods are carried.

. The certificate shall contain the following par-

ticulars:

(a) the number of the certificate;

(b) the type of, and the particulars identifying,
the road vehicle or ship;

(c) the name of the carrier and his principal
place of business or, if he has none, his
habitual residence;

(d) the type of security;

(e) the name and principal place of business of
the insurer or other person providing security;



134

(f) the period of validity of the certificate which
shall not be longer than the period of validity
of the insurance or other security.

4. The certificate shall be produced for inspection
on demand by the competent authorities.

5. The certificate shall be issued in English or in
French or shall, if issued in any other language,
include a translation into one at least of those
languages.

6. The State where the certificate is issued or
approved shall, subject to the provisions of this
Convention, determine the conditions of issue
and validity of the certificate.

7. Certificates issued in a State Party shall be
accepted in all States Parties for all purposes
covered by this Convention. Nevertheless a State
Party, should it consider that an insurer or other
person providing security named in the certifi-
cate may not be financially capable of meeting
his obligations imposed by this Convention, may
at any time request consultation with the State
which has issued the certificate.

Each State Party shall designate the authority
competent to make or receive any communica-
tion relating to the compulsory insurance or any
other financial security.

Any State Party may accept certificates issued
by the competent authorities, or by bodies recog-
nized, for the purpose of this Convention, by the
competent authorities of States not party to it.

8. Insurance or other financial security shall not
satisfy the requirements of this Convention if
it can cease, for reasons other than the expiry
of the period of its validity specified in the cer-
tificate, before three months have elapsed from
the date on which notice of its termination is
given to the authority referred to in paragraph
2 of this article, unless the certificate has been
surrendered to those authorities or a new certifi-
cate has been issued within the said period. The
foregoing provisions shall similarly apply to any
modification which results in the insurance or
security no longer satisfying the requirements of
this Convention.

9. This article shall not apply in the case of car-
riage by a road vehicle in the territory of a State
Party which is a party to the green card system
if there is in force in respect of the vehicle and
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produced for inspection on demand by the
competent authorities a green card certify-
ing coverage of carrier’s liability under this
Convention.

10. Two or more States Parties may agree to dis-
pense with the requirements of this article
for the certificate or green card referred to in
paragraph 9 of this article in respect of road
vehicles registered in their territories for the
carriage, within their territories, of goods by
road covered by this Convention.

Article XV

1. Any claim for compensation under Articles V or
VI may be brought directly against the insurer or
other person providing financial security for the
carrier’s liability or, in the case of a road vehicle
to which the green card system applies, against
the insurer or the green card bureau of the State
where the incident occurred.

2. In the case referred to in paragraph 1 of this
article the defendant may avail himself of:

(a) the limit of liability under Article IX appli-
cable to the carrier, irrespective of whether the
carrier is entitled to limit his liability, and

(b) the defences, other than the bankruptcy or
winding up of the carrier, which the carrier
would have been entitled to invoke.

The defendant shall not avail himself of any
other defence which he might have been entitled
to invoke in proceedings brought by the carrier
against him nor may he dispute any clause of the
insurance contract or other financial security.

3. The defendant shall in any event have the right
to require that the carrier be joined in the pro-
ceedings.

Article XVI

1. With respect to carriage by road and by inland
navigation vessel: where the carrier is a State
Party or any constituent part of such State and
the carriage is performed on non-commercial
governmental service, that State may provide
that the carrier shall be dispensed from the obli-
gation to cover his liability by insurance or other
financial security.

2. If, according to paragraph 1 of this article, insur-
ance or other financial security is not maintained
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in respect of a vehicle, the provisions of this
Convention relating to compulsory insurance
shall not apply to such vehicle. However, a
certificate issued by the competent authorities
stating that the carrier is a State Party or a con-
stituent part of such State and that the carrier’s
liability is covered within the limits prescribed
by this Convention shall be produced for inspec-
tion on demand by the authorities referred to in
Article X1V, paragraph 4.

3. The certificate referred to in paragraph 2 of this
article shall be in conformity with the provisions
of Article XIV, paragraph 3.

4. With respect to carriage by rail: where the
carrier is a State Party or any constituent
part of such a State, or where he is a body
fully owned or financially controlled by a
State Party, that State may provide that the
carrier shall be dispensed from the obligation
to cover his liability by insurance or other
financial security.

Whenever a rail transport enterprise owned or finan-
cially controlled by two or more States Parties is
concerned, the same right to dispensation is granted
to the State where the enterprise is located.

Article XVII

1. A Contracting State shall take the appropriate
legislative measures to ensure that the provisions
of this Convention relating to compulsory insur-
ance have been complied with.

Claims and actions
Article XVIII

1. Rights of compensation under this Convention
shall be extinguished unless an action is brought
within three years from the date at which the
person suffering the damage knew or ought
reasonably to have known of the damage and
of the identity of the carrier. The period may
be extended if the parties so agree after the
incident.

2. In no case, however, shall an action be brought
after ten years from the date of the incident
which caused the damage.

3. Where the incident consists of a series of occur-
rences, the periods mentioned in paragraphs 1
and 2 of this article shall run from the date of the
last of such occurrences.
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Article XIX

1.

2.

3.

Actions for compensation under any provision
of this Convention may only be brought in the
courts of any State Party:

(a) where the damage was sustained as a result
of the incident; or

(b) where the incident occurred; or

(c) where preventive measures were taken to
prevent or minimize damage; or

(d) where the carrier has his habitual residence.

Reasonable notice of the commencement of such
an action shall be given to the defendant.

If the road vehicle or ship involved in the
incident is subject to registration, the State of
registration of the road vehicle or ship shall be
deemed to be that of the habitual residence of
the carrier.

Each Contracting State shall ensure that its courts
possess the necessary jurisdiction to entertain
such actions for compensation.

. After a fund has been constituted, the courts of

the State in which the fund is constituted shall be
exclusively competent to determine all matters
relating to the apportionment and distribution of
the fund.

Article XX

1.

2.

Any judgment given by a court with jurisdic-
tion in accordance with Article XIX which is
enforceable in the State of origin where it is no
longer subject to ordinary forms of review, shall
be recognized in any State Party, except:

(a) where the judgment was obtained by fraud; or

(b) where the defendant was not given reason-
able notice and a fair opportunity to present
his case; or

(c) where the judgment is irreconcilable with
an earlier judgment given in the State where
the recognition is sought, or given in another
State Party with jurisdiction in accordance
with Article XIX and already recognized in
the State where the recognition is sought,
involving the same cause of action and
between the same parties.

A judgment recognized under paragraph 1 of
this article shall be enforceable in each State
Party as soon as the formalities required in that
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State have been complied with. The formalities
shall not permit the merits of the case to be
re-opened.

Article XXI

Whenever two or more States Parties are bound by
an international Convention establishing rules of
jurisdiction or providing for recognition and execu-
tion in a State of judgments given by a court of
another State, the provisions of those instruments
replace the corresponding provisions of Article
XIX, paragraphs 1, 2 and 3 and of Article XX of
this Convention.

Final provisions
Article XXII

1. This Convention is open for signature by all
States at Geneva from 1 February 1990 until 31
December 1990 inclusive.

2. This Convention is subject to ratification,
acceptance or approval by States which have
signed it.

3. This Convention is open for accession by all
States which are not signatory States as from 1
January 1991.

4. Ratification, acceptance, approval or accession
is effected by the deposit of a formal instrument
to that effect with the depositary.

Article XXIIT

1. This Convention enters into force on the first day
of the month following the expiration of twelve
months after the date of deposit of the fifth
instrument of ratification, acceptance, approval
or accession.

2. For each State that ratifies, accepts, approves, or
accedes to this Convention after the deposit of
the fifth instrument of ratification, acceptance,
approval or accession, this Convention enters
into force in respect of that State on the first
day of the month following the expiration of
twelve months after the date of the deposit of its
instrument of ratification, acceptance, approval or
accession.

3. Any instrument of ratification, acceptance,
approval or accession deposited after the entry into
force of any Protocol amending this Convention
shall be deemed to apply to this Convention as
amended.
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Article XXIV

1. A State may declare at the time of signature,
ratification, acceptance, approval or accession
that:

(a) in respect of claims for damage under any or
all of the heads of damage defined in Article
I, paragraph 10, it will apply higher limits of
liability than those specified in Article IX or
no limit of liability for damage arising out of
an incident occurring in its territory, provided
that in that State the regime of liability gov-
erning compensation for such damage is of a
similar nature to that under this Convention.

Such a State may oblige carriers whose vehi-
cles are registered in its territory or, in the case
of unregistered vehicles, having their principal
place of business or habitual residence in its
territory, to cover their liability by insurance
or other financial security to amounts higher
than those required by Article XIII, paragraph
2 of this Convention;

b

~

it will not apply the provisions of Article V,
paragraph 4(a) or (b);

(c) it will apply its national law in place of the pro-
visions of Article V, paragraph 5, in so far as
such law provides that compensation for loss
of life or personal injury may be reduced or
disallowed only in cases of intentional conduct
or gross negligence by the injured person or
the person entitled to claim compensation.

2. The right of a State to make the declarations pro-
vided for in paragraph 1 is subject to its national
law being in conformity with the conditions set
out in the relevant subparagraphs of that paragraph
at the time of entry into force of this Convention,
and, in any event, not lat