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CHAPTER 1

Introduction

In January 1982, members of Tanzania’s Bar and Bench gathered in Dar
es Salaam’s leafy Kinondoni cemetery. Under the shade of two large trees,
against the back wall of the cemetery, they witnessed the burial of a man
who was the last of his kind in Tanzania (see Figs. 1.1 and 1.2).! To some
of the mourners, the deceased man was a mentor, personal friend, and
custodian of the common law system. To others, he was a relic, a remnant
of a bygone era. He was Tanzania’s last colonial judge.

Justice Philip Biron died in Dar es Salaam almost exactly 20 years after
Tanzania gained independence from Great Britain in December 1961.
When Biron first arrived in Tanganyika in 1949 British colonial rule in
East Africa appeared to be deeply entrenched. Under the employ of the
Colonial Legal Service, Biron started his career as a Resident Magistrate,
responsible for administering colonial justice according to the British law
in Tanganyika.? In the decade that followed, he was promoted through
the ranks of the colonial judiciary and, in 1961, as Tanganyika transi-
tioned from colony to nation, Biron became a judge of the High Court.
For the 20 years that followed, until his death on 31 December 1981,
Biron remained on the High Court Bench, forging personal and profes-
sional relationships based on his commitment to the new nation that
allowed him to outlast every other former member of the British colonial
government.

© The Author(s) 2018 1
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Fig. 1.1 Justice Philip Biron’s grave in Kinondoni Cemetery (Photo by
A.K. Dewar and E.R. Feingold, Dar es Salaam, December 2008)

Fig. 1.2 Close-up of headstone of Justice Philip Biron’s grave in Kinondoni
Cemetery (Photo by A.K. Dewar and E.R. Feingold, Dar es Salaam, December
2008)
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During his more than 30-year career in Tanganyika Biron witnessed the
growth and decline of the colonial state as an agent of one of the most
durable colonial institutions: the High Court of Tanganyika (later the
High Court of Tanzania).? This Court was one of a multitude of common
law courts established by the British in the process of imperial expansion.*
Among the colonial state institutions the British introduced to their colo-
nies, colonial high courts have been some of the most enduring. These
high courts have not only remained intact since the transfer of political
power from Great Britain to national governments, but often still sit atop
national justice systems, adjudicating some of the most high-profile and
controversial cases. The prevalence of common law courts in the British
Empire and the survival of these institutions after independence speaks to
their utility to colonial authorities and post-independence governments,
yet they have been largely overlooked in studies of colonial rule and decol-
onisation. As the first study of its kind, this book tells the story of the
development and decolonisation of a British colonial high court in Africa.

Two central questions drove this study. First, what was the role of colo-
nial high courts and their judges in British colonial rule? Second, why did
colonial high courts survive the end of British rule and how did post-
independence governments transform them into national institutions? To
explore these broad questions, this book traces the history of a single colo-
nial high court, the High Court of Tanganyika, from its establishment in
1920 to the end of its institutional process of decolonisation in 1971.

The High Court of Tanganyika is representative of many of the colonial
high courts across the British Empire in terms of its structure, the charac-
teristics of its judges, and the procedures they followed. The British set up
the High Court of Tanganyika during the early stages of British rule of the
territory, after gaining authority over Tanganyika from Germany under a
League of Nations mandate following the end of the World War 1. Great
Britain took over administration of Tanganyika through a political agree-
ment, rather than through settlement or direct conquest, and the High
Court was among a group of colonial state institutions the British estab-
lished in the early 1920s to formally initiate British rule. This book exam-
ines the High Court of Tanganyika’s development alongside the
establishment and growth of the colonial state and indirect rule system, as
well as in relation to the political changes that preceded and followed
Tanganyika’s national independence in 1961.

The High Court of Tanganyika is a new lens through which to examine
the formation of colonial state structures and the process of decolonisation.
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This book weaves together the rich history of this institution with a study
of its judges, both as a cohort and as individuals, to explore the intersec-
tion of imperial policies, national politics, and individual initiative. This
approach draws on and contributes to the study of British colonial legal
systems, colonial administration and professions, and the process of
decolonisation.

CoOLONIAL LEGAL SYSTEMS OF THE BRITISH EMPIRE

As Great Britain expanded its empire, it introduced the common law sys-
tem to new places and peoples around the world. This ‘global process’ of
spreading the common law tradition became a defining feature of British
imperialism and remains a legacy of the British Empire.® The diffusion of
the common law system was not an accidental by-product of empire-
building, but rather a crucial instrument of imperial expansion and gover-
nance. It served as both a vehicle of imperial ideology and an ideological
justification for imperialism;® it was ‘proof” that imperial expansion was
not only about the occupation of land and extraction of resources, but
rather was driven by a so-called ‘civilising mission’ that involved the exten-
sion of ‘British legal traditions’: the rule of law and equity before the law.”
Common law was also a tool—and sometimes a forceful weapon3—of
colonial governance that allowed the British to influence the social, politi-
cal, and economic structures and relationships in their colonies.” As the
common law system spread across the Americas, Asia, and Africa, it also
helped to connect ‘disparate parts’ of the Empire and provided a common
ground for the exchange of policy and staff.!'® Of course, the common law
tradition did not fill a legal void in the places to which it travelled, but
rather competed with and eventually dominated pre-existing (though not
static) ‘customary’ legal traditions and systems.!!

Since the decline of colonial rule in the mid-twentieth century, the field
of colonial legal history has grown significantly with diverse local, national,
and, more recently, global studies.’? These studies have shown the great
variation in and disputes over laws, legal practices, and control of legal
institutions within and across modern empires. From this work, it is
increasingly evident that the study of colonial law is riddled with para-
doxes. For example, Martin Chanock’s study of law under British rule in
Malawi and Zambia shows that while it was a tool of colonial domination
and social and economic transformation, it was also a means through
which colonial subjects could resist and reshape colonial rule.!® Martin
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Weiner’s study of interracial homicide trials in the British Empire reveals
the contradiction between the principles behind the common law system
and its application in the colonies. He asserts that while the use of com-
mon law was held up as evidence of British liberalism and used as a justifi-
cation for British expansion, in practice colonial officials used the law to
reinforce racial inequality.’* Underpinning both of these arguments, how-
ever, is not a paradox, but the current guiding principle in the field, which
is that colonial law was a place of engagement between colonial authori-
ties, settlers, and colonial subjects, and that all three groups sought to use
the law to define their relationships to one another.'® This engagement
often took place within the framework of colonial legal institutions that
both shaped legal disputes and were shaped by them.

Colonial court systems were a hallmark of British colonial rule in the
twentieth century. A crucial machinery of ‘formal’ colonial states, the
courts enforced colonial laws on issues central to the colonial project, such
as land, labour, and taxation.!¢ British colonial court systems were hierar-
chical with colonial high courts at the top, subordinate courts in the
middle, and Native or customary courts at the bottom.'” As part of the
British policy of indirect rule in Africa, colonial court systems were bifur-
cated by race. Cases involving Europeans were heard in the common law
courts. While cases involving Africans that were not of interest to colonial
authorities or related to serious crimes—such as disputes over dowries or
child custody—were heard before African authorities and decided accord-
ing to assertions of custom, with varying provisions for appeal to the high-
est courts across the colonies.'®

This hierarchical system, with colonial high courts at the top and cus-
tomary courts at the bottom, reflects the shift Lauren Benton describes
from the ‘truly plural legal orders’ of early modern empires to the hierar-
chical and dominant colonial legal systems of modern empires, such as the
British Empire.!” As the British set up new colonial states in Africa in the
early twentieth century, the colonial court systems they introduced repli-
cated or reflected the colonial legal hierarchies that had been negotiated or
tested elsewhere in the Empire, leaving less room for ‘jurisdictional poli-
tics’ to shape colonial legal structures.?® The result was markedly uniform
systems of colonial legal hierarchy with similar, recognisable institutions of
colonial legal authority across a geographically and culturally diverse
population.?!

Notwithstanding the large number of British colonial high courts in
Africa and across the British Empire, they have rarely been the subject of
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careful study.?> Research has largely focused instecad on the courts below
and above them in the colonial legal hierarchy. Among the lower-level
courts, customary courts have received the most scholarly attention.?
This is unsurprising given that they heard the largest number of cases and
were the courts with which Africans would have interacted. Though far
fewer in number, studies of the subordinate common law courts have pro-
vided valuable insights into the internal tensions of the indirect rule sys-
tem between the colonial executive and judiciary over the extension of
magisterial powers to administrative officers.?* Above the colonial high
courts were two layers of ‘imperial justice’, namely the courts of appeal for
West and East Africa and the Judicial Committee of the Privy Council .?®
Bonny Ibhawoh’s recent book on these imperial courts argues that they
were key places where ‘colonial legal modernity” was fashioned through
the hearing of appeals from colonial high courts.?® This study focuses on
the colonial high courts that sat between the courts of and for Africans and
the imperial courts in order to demonstrate the central roles of colonial
high courts in the operation and legitimisation of British colonial rule, as
well as their impact on it.

BritisH COLONIAL JUDGES AND THE COLONIAL LEGAL
SERVICE

The British colonial judges that staffed colonial high courts played vital
roles in the establishment and maintenance of British rule both inside and
outside the courtroom. They adjudicated the most significant civil cases,
providing a venue for the resolution of commercial disputes and thereby
facilitating the growth of commerce. They also heard serious criminal
cases and served as the literal ‘cutting edge of colonialism’, handing down
the most severe penalties, including the death penalty.?” Beyond deciding
cases, colonial judges were agents of the common law tradition and colo-
nial authorities used them as evidence of Britain’s proclaimed commit-
ment to ‘civilise’ colonial subjects through the rule of law. Colonial judges
also offered a form of legal leadership and acted both as educators for
administrators in their magisterial duties and as a check on them through
the reviewing and revising of the decisions of lower courts and hearing of
appeals. In short, colonial judges not only represented British judicial ide-
als, but actually affected a wide range of individuals’ lives and livelihoods,
directly and indirectly.
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Despite their significant and varied roles in colonial rule, there has been
little research on twentieth-century colonial judges compared with the
substantial body of literature on their administrative counterparts.?$2 This
may be in part because colonial judges have been seen as a category of
colonial administrator in studies of colonial professions and administra-
tion. For example, to find information on colonial judges in Lewis Gann
and Peter Duignan’s fundamental work on colonial authorities in British
Africa, one must look in the chapter entitled “The District Officer’ under
the subheading “The Judges’ and the section is less than seven pages
long.?® Morcover, compared with administrative officers, relatively few
judges wrote memoirs of their experiences, leaving little evidence of their
personal perspectives on their work and motivations for joining the colo-
nial judiciary.?!

This book aims to write colonial judges back into the history of colonial
administration, alongside and in relation to other colonial professions, to
demonstrate that colonial judges were distinct from administrators but
still central to the colonial project. To that end this book examines the
formation and development of the Colonial Legal Service—the body
tasked with staffing colonial benches across much of the Empire in the
twentieth century. The Colonial Office established the Colonial Legal
Service in 1933 as a separate branch of the Colonial Service in order to
standardise policies on recruitment, preparation, compensation, retire-
ment, and more, across the colonial Empire.?? This change freed colonial
legal officers from territory-specific policies and made the Colonial Legal
Service more flexible, enabling the Colonial Office to transfer legal officers
and judges to any colony that needed them.?® However, the new rules also
detached legal officers from the specific colonies where they served, dis-
connecting them from the environments and circumstances in which colo-
nial subjects and settlers lived.

Colonial Legal Service policies produced a particular type of judge, one
who neither fit into the British legal community nor was wholly integrated
into life in the colonies. The result was a judiciary for the Empire, a net-
work of judges who connected the colonies to one another as they moved
around and linked the metropole to the ‘periphery’, without being
grounded in cither place.** Donning powdery white wigs and heavy red or
black robes, colonial judges appeared to be better suited to work in the
Inns of Court in London than in the tropical climates of many colonial
capitals. Despite their appearance, however, they were not an extension of
the British Bar. They were specially moulded by the Colonial Legal Service
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to serve the dual—and at times conflicting—roles as agents of both com-
mon law tradition and Empire.

Critical to our understanding of the Colonial Legal Service is how the
policies governing the lives and work of colonial judges affected the
administration of justice in the colonies. This book uses the High Court
of Tanganyika and its judges to connect the history of the Colonial Legal
Service to the indirect rule system and to explore the interplay between
colonial policy and colonial practice. It examines the roles and positions of
colonial judges within the colonial state from the earliest stages of British
rule through the decade following national independence. Connecting
policies to practices over a 50-year period crucially demonstrates that the
role and position of the judiciary shifted over time in relation to changing
philosophies of colonial governance as well as to circumstances in the
metropole, Tanganyika, and across the British Empire.

CoroNIAL Higa CoURTS AND DECOLONISATION

Since most colonial high courts survived the end of British rule with few
obvious changes, they can appear relatively unaffected by the process of
decolonisation. Indeed, many national high courts continue to operate in
the stately courthouses built by colonial governments in the early and
mid-twentieth century, some still decorated with symbols of British
authority. Yet colonial high courts were not only impacted by the end of
colonial rule, but also played a role in the process of decolonisation.

The roles of colonial high courts in the twilight of British rule varied;
in some places they supported the colonial governments” actions and poli-
cies aimed at destroying independence movements, while in others they
worked to limit colonial violence.*® For example, David Anderson argues
that in Kenya the colonial high court was a crucial tool in the govern-
ment’s attempts to crush the Mau Mau rebellion, noting that British
judges handed down the death penalty to 1090 individuals accused of
crimes against the colonial state.®® Conversely, in Nyasaland (Malawi) a
British judge was employed to critically investigate the way in which the
colonial government, especially the police, had responded to protest in the
colony.?” Yet little is known about the role of courts in colonies that had
relatively peaceful transitions of power, such as Tanganyika.

Even less is known about how colonial courts, as institutions, decolo-
nised. Since the decline of the British Empire, scholarship on decolonisa-
tion has primarily focused on ‘high politics’ and global dynamics, exploring
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the question of why the Empire ended.3® In recent years, new research has
begun to shift towards the question of how institutions and individuals in
the colonies and Great Britain influenced the process of decolonisation,
strategised in relation to it, and were affected by it.*? That shift has
highlighted the limitations of using the moment of constitutional inde-
pendence or ‘transfer of power’ as a definition of decolonisation. This
book argues that decolonisation, as it relates to colonial states, can be
more fruitfully defined and described as a process in which state institu-
tions broke away from colonial structures and systems, and were increas-
ingly shaped by national and local forces rather than imperial policies and
practices.*® The decolonisation of state institutions was connected to the
transfer of political power, but often began subtly before the actual date of
independence and continued incrementally for many years after the col-
lapse of colonial political structures.

There are two key factors in the decolonisation of colonial courts:
structure and personnel. The structure of colonial court systems and colo-
nial state governments largely determined the degree of independence of
colonial high courts from colonial administrations as well as their relation-
ships to colonial subjects. Tracing how the position of a court changed
relative to these structures in the decades preceding and following inde-
pendence highlights the specific features that supported the maintenance
of British colonial rule and were targeted by post-colonial governments
for change. In Tanganyika the decolonisation of the High Court involved
restructuring the national court system to give the High Court jurisdic-
tion over all citizens—a jurisdiction it lost in the early stages of indirect
rule—and separating officers with administrative functions from magiste-
rial work. The post-colonial government also used the national constitu-
tion to remove remnants of colonial executive oversight of the Court,
making it the principal institution of a more independent judiciary.

Personnel, both in terms of background and training, is another key
factor in the process of institutional decolonisation. Africanisation, the
replacement of colonial officials with local African officials, is often regarded
as evidence of decolonisation of an institution in Africa. In the decolonisa-
tion of colonial high courts, Africanisation was an important aspect of
national ownership of the judicial system, but the process was elongated
and more complicated than in the administrative and policing sectors
because of the professional training required of judges in a common
law system. Moreover, the decolonisation of a Bench was not only a matter
of who was employed, but also the extent to which colonial ideologies
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relating to race dictated eligibility to serve in the judiciary. Thus colonial
and post-colonial racial categorisations inside and outside the courtroom
are a central theme in this book. In Tanganyika, Africanisation of the Bench
took place over the course of a decade and relied on the participation and
leadership of colonial judges and of foreign judges from former British
colonies with training in the common law system. It also involved British
and foreign law professors, who trained many of East Africa’s first African
barristers.*!

In its examination of Court personnel, this book highlights the impor-
tance of analysing the roles of individuals in the transition of state institu-
tions. The end of the Empire created an opportunity for individuals to
have a greater influence on institutions than they could when they were
linked to wider imperial structures and networks. During British rule
Colonial Legal Service policies and colonial state structures left little
room for individual colonial judges to have a significant impact on the
development and structural position of colonial high courts. In the early
1960s, however, when British imperial structures began to dissolve, colo-
nial state institutions were released from colonial state systems, but were
not yet completely integrated into and operated by post-colonial states.
This process of institutional decolonisation allowed individual judges to
exert greater influence over the courts and their own career trajectories.
They began to operate as independent actors, rather than agents of
Empire. One significant outcome of this process in Tanganyika was that,
in the decade following independence, British, African, and foreign
judges sat together on the Bench for the first time. This book provides
the first account of how this diverse group of judges helped transform the
High Court into a national institution, while forging personal and profes-
sional relationships that were underpinned by their shared commitment
to the survival of the High Court and common law system after the end
of British rule.

In tracing the development and decolonisation of the High Court of
Tanganyika, this book argues that the High Court’s symbolic and practical
roles in the colonial state, and its position relative to the administration,
reinforced administrative authority over Africans. Africans were prevented
from accessing the High Court and participating in the administration of
justice outside the Native Courts. After the end of British rule, Tanganyika’s
post-colonial government decolonised the High Court by modifying its
relationship to the executive and lower courts in order to increase its inde-
pendence and Africans’ access to it, and by appointing Africans to its
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Bench to replace the colonial judiciary. In short, the decolonisation of the
High Court involved disentangling it from colonial state structures and
imperial systems that were built upon racial inequality and administrative
dominance, while enhancing the independence of the judiciary and the
application of British judicial principles and ideals.

TaE Higa CouRT OF TANGANYIKA: METHOD AND SOURCES

Histories of courts are often written through the analysis of large numbers
of cases or landmark decisions. Jay Gordon asserts that “The legal mind is
content to trace the development of laws and institutions and to describe
the changes that have taken place. The historian, however, must start where
the lawyer leaves off, and search for reasons that brought about such
changes and the effects these changes themselves had’.*> While a traditional
legal approach to the history of the High Court of Tanganyika would pro-
vide an important perspective on the work of the Court, this history instead
focuses on court structures, relationships, and personnel—and the political
and social forces shaping them—utilising a limited number of strategically
selected cases and key changes to the law to trace the Court’s development.
The themes of judicial independence, the separation of powers, and the
rule of law guide this book’s analysis of the Court and its role in the colo-
nial and post-colonial states over a 50-year period. This approach amplifies
the value of this study beyond its specific findings in Tanganyika. Tanganyika
certainly had many distinctive features—its status as a League of Nations
mandate territory, comparatively small expatriate and settler populations,
and peaceful transfer of political power—but this book’s central questions
and approach are applicable to other British colonial high courts. Moreover,
the High Court of Tanganyika’s core features, such as the profile of its
judges and the nature of the cases it heard, present similarities to other
colonial high courts, enabling this case study to shed light on key aspects of
British colonial justice beyond Tanganyika’s borders.

While this is the first history of the High Court of Tanganyika as an
institution, this work builds on two studies of Tanganyika’s courts. First,
Morris and Read’s Indirvect Rule and the Search for Justice examines the
framework of indirect rule in Tanganyika, the development of the terri-
tory’s laws, and the structure of the colonial court system.** Their study
provided a crucial foundation for this book’s analysis of the functions of
the High Court and its judges in the context of indirect rule, particularly
before World War II. On the other end of this study’s chronological
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boundaries, Jennifer Widner’s Building the Rule of Law: Francis Nyalali
and the Road to Judicial Independence in Africa explores challenges to the
rule of law and independence of the judiciary in sub-Saharan Africa in the
1980s and 1990s through a biography of Tanzania’s second African Chief
Justice, Francis Nyalali, who took office in 1977.#* This study is chrono-
logically situated between these two works and offers an alternative per-
spective on the role of the High Court in the search for justice under
British rule and the establishment of judicial independence in the post-
colonial state.

This study relies on a combination of largely untapped documentary
and oral sources. Public and private archives in Tanzania and the United
Kingdom provide essential evidence of the changing role and position of
the Court in the colonial and post-colonial states, and of the activities of
its judges. This archival material also sheds light on how Colonial Office
policies shaped the colonial judiciary and affected its relationship to the
colonial administration and colonial subjects. State department files writ-
ten by American diplomats and informants held at the National Archives
of the United States offer an external perspective on the political changes
affecting the Court in the 1960s and the foreign judges who arrived to
serve in the magistracy and on the High Court Bench. Traditional legal
sources, including case files, ordinances, and constitutions also provide
primary evidence of changing legal structures and practices during British
rule and in the decade following independence.

Oral history interviews were another crucial source for this study. They
offered a rare and wholly unique look inside the High Court and the
dynamics between judges—a perspective that documentary sources do not
provide. Fifty individuals in Tanzania and the United Kingdom shared
their memories of their work and lives in Tanganyika, including a former
colonial judge (and family members of deceased judges), colonial magis-
trates, colonial administrative officers, the first Tanganyikan African judges
and advocates (including two former Chief Justices), Asian advocates
working in Tanganyika before and after independence, a foreign judge, a
court interpreter, the first two Attorneys General after independence, and
staffand students from the Faculty of Law in Dar es Salaam in the 1960s.#54¢
In particular, testimonies from the colonial, Asian, and African judges (and
their family members) who served on the Bench in the 1960s provided
unparalleled insights into the process of decolonising the Bench.*” They
also offered a unique perspective on how colonial judges framed their con-
tinuity and authority in the Court, especially after national independence.
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The interviewees’ largely collegial and even reverential tones towards
one another—and especially towards some of the deceased colonial and
foreign judges—should be understood through the lens of a shared legal
culture and profession as well as a beliefin a collective mission to preserve
the common law tradition. Though the law was a powerful tool of British
colonial authority in Africa, many interviewees framed the common law
and its agents as separate from the colonial administrative project and
regarded it as holding greater legitimacy than other colonial legacies. The
aim of this book is not to endorse this point of view, but rather to empha-
sise that the positive and somewhat ‘time-transcendent’ narrative about
the common law expressed by interviewees enabled them to separate colo-
nial judges and the Court from other aspects of British colonial rule,
thereby regarding both as compatible with the independent nation and
participants in the process of decolonisation.*

CHAPTER STRUCTURE

This book is organised chronologically and divided into two parts. Part I
comprises Chaps. 2, 3, and 4, which examine the High Court of Tanganyika
during British rule, from 1920 until 1958. Part II comprises Chaps. 5, 6,
and 7, which examine the process of the decolonisation of the High Court
of Tanganyika between 1959 and 1971.

Chapter 2 explores the development of the Colonial Legal Service and
its policies on recruitment, training, appointments and promotion struc-
tures, lifestyle in the colonies, dismissal, and retirement. It argues that the
Colonial Office’s efforts to build a judiciary for the colonial Empire
detached colonial legal officers from the specific colonies in which they
served and shaped the nature and practice of colonial justice in ways that
affected both the judges and the judged. The chapter also confronts wide-
spread stereotypes of colonial judges as second-rate barristers who could
not succeed at the English Bar by offering a nuanced assessment of the
range of backgrounds of barristers who joined the Colonial Legal Service
and the variety of factors motivating them to serve on the Bench.

The third chapter examines the High Court of Tanganyika during the
period between the beginning of British rule in 1920 and the start of
World War II. It argues that in the late 1920s, as the system of indirect rule
became more deeply entrenched and standardised in Tanganyika, colonial
judges and professional magistrates were increasingly marginalised in the
sphere of colonial justice by the administration. The primary mechanism
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of this was the Native Courts Ordinance of 1929, which removed Native
Courts from the jurisdiction of the High Court and allowed the adminis-
tration to prevent Africans from accessing the High Court. This reduced
the roles of judicial authorities while enhancing the judicial powers of
administrative officers. Though severely limited in their role in the admin-
istration of justice after 1929, the chapter asserts that colonial judges were
nonetheless essential to British rule in Tanganyika because they served
both symbolic and practical functions, which facilitated the development
of the territory and the maintenance of British rule.

Chapter 4 begins after the conclusion of World War II and argues that
in the context of the Colonial Office’s efforts towards reconstruction and
development in the colonies, and the colonial administration’s movement
away from some of its indirect rule policies, colonial judges began to
regain some of the ground they had lost in 1929. Changes to the judiciary
and structure of the court systems inside and outside of Tanganyika
between 1945 and 1958 enhanced the jurisdiction and stature of
Tanganyika’s colonial judiciary. The size and geographic reach of the pro-
fessional judiciary in Tanganyika expanded and the government took the
first steps towards integrating the dual court systems, giving colonial
judges a role in deciding, though not complete jurisdiction over, appeals
from Native Courts. It concludes by asserting that, as the movement for
independence in Tanganyika developed in the late 1950s, the administra-
tion turned to the judiciary for help in containing political activity and, as
independence approached, used the High Court and its judges in an
attempt to reframe the legacy of British colonial rule of the territory.

Chapter 5 explores how Tanganyika’s first (1961) and second (1962)
constitutions gave the judiciary a greater degree of independence from the
executive than it had had during colonial rule and severed the ties between
Tanganyika and Great Britain. Once the constitutional framework was in
place the government worked to unify the colonial court systems and,
between 1962 and 1964, replaced the lower courts with a new system of
magistrates’ courts, all under the jurisdiction of the High Court. The
chapter illustrates how the unification of the dual court systems gave
Africans the access to the High Court they were denied during British rule
and restored the jurisdiction the High Court lost in 1929. It argues that
the unification enhanced the status of the Court in the country and
empowered its judges by giving them supervision over an entirely profes-
sionalised magistracy and removing all judicial powers from administrative
officers.
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Though the structure of the colonial court systems was overhauled
from 1962, the colonial High Court Bench remained almost entirely
intact during the structural decolonisation of the colonial courts. Between
1962 and 1964 many sectors of the government were partly or fully
‘Africanised’, but the post-colonial government was committed to main-
taining professional legal standards for the judiciary, regarding these stan-
dards as essential for a democratic state. Thus the dearth of Tanganyikan
Africans with legal qualifications prevented the government from placing
any Africans on the Bench during this period. Chapter 6 argues, paradoxi-
cally, that colonial judges remaining on the Bench was an important part
of the process of decolonisation because it allowed the government to
maintain the standards set out in the constitution for appointments to the
Bench and gave it time to train African citizens to become judges. The
chapter also investigates the motivations of colonial judges and magis-
trates for staying on the Bench and how they framed the choices they
made during the twilight of the British Empire.

As colonial judges departed in the mid-1960s the government replaced
them with a combination of local and foreign judges. Though the gov-
ernment’s goal was to see Tanganyikan Africans join the Bench and mag-
istracy, there were still too few with legal training to fill the open seats.
Rather than appoint local Asian advocates to the Bench, President Julius
Nyerere appointed foreign judges from West Africa and the West Indies
to the magistracy and High Court Bench to serve temporarily. Chapter 7
argues that these foreign judges served as a stepping stone between a
colonial Bench and a local one. It also explores the position of foreign
judges in the new nation and their responses to early executive encroach-
ment on the independence of the judiciary. The chapter discusses the first
Africans to join the Bench, including the first Tanganyikan African judges
who earned their legal qualifications abroad and those Africans trained at
the new Faculty of Law in Dar es Salaam established in 1961. By 1971
Africans accounted for the majority of High Court judges and the gov-
ernment appointed the first Tanganyikan African Chief Justice. As the
structural changes in the early and mid-1960s were also complete by that
time, the conclusion of the decolonisation of the Bench in 1971 also
marked the end of the process of decolonising the High Court as an
institution.

Justice Biron served on the Bench throughout the decolonisation of
the High Court of Tanganyika. Like the Court, Biron slowly became more
identified with the nation than the Empire that had originally brought him
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to East Africa. His personal transition from British colonial judge to
Tanzanian judge both facilitated the Court’s decolonisation and mirrored
it. To some, Biron’s burial in Dar es Salaam in 1982 broke the final tie
between the High Court of Tanzania and Great Britain. To others, how-
ever, it marked the death of the first post-colonial High Court judge.
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The High Court of Tanganyika Under
British Rule, 1920-1958



CHAPTER 2

Building a Judiciary for the Empire:
The Development of the Colonial
Legal Service

The creation of the Colonial Legal Service in 1933 and the training of its
cadre of colonial judges was a vital part of British colonial state building in
the early twentieth century. Following the rapid increase in the number of
Britain’s formal colonies and subsequent need for a supply of legal officers
trained in the common law tradition to staff colonial courts, the develop-
ment of the Colonial Legal Service marked a significant departure from
the piecemeal approach to staffing British colonial courts in the nineteenth
century.

The organisation of legal officers serving in British territories into a
separate, specialised branch of the Colonial Service allowed the Colonial
Office to standardise the policies governing their appointments and
employment. This standardisation enabled the Colonial Office to respond
to growing staffing crises in colonial courts by transferring legal officers
from one colony to the next to fill vacancies, without obstruction from
colonial administrations or judges themselves. This approach was not only
pragmatic, but was also a reflection of British thinking about the nature
and function of a twentieth-century British colony. Colonial administra-
tions relied on a range of institutions replicated from colony to colony,
with different types of officers with specialised training.! Among them,
legal officers with training in the common law tradition were a key part of
the framework of the modern British colonial state.
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Colonial Legal Service policies on the training and employment of
colonial magistrates and judges differed substantially from those of the
Colonial Administrative Service. This chapter traces the development of
the Colonial Legal Service and provides an original account of the policies
governing the recruitment and employment of legal officers, including an
examination of the preparation for their work, promotion structures, life-
styles in the colonies, and retirement. By comparing these policies with
those of the Colonial Administrative Service, it is evident that the need for
colonial legal officers to be geographically flexible played a key role in
shaping the Colonial Legal Service. The differences between the policies
of the two services became a source of tension and intense debate within
territorial administrations and the Colonial Office during the interwar
period. The Colonial Office’s efforts to build a judiciary for the Empire
was at odds with administrative perspectives on the importance of local
knowledge in the administration of colonial justice.

Colonial Legal Service policies contributed to a pre-existing negative
reputation of colonial legal officers from the nineteenth and early twenti-
eth centuries, who were accused of being divorced from local conditions,
aloof, and second rate. This chapter examines and confronts the stereo-
types surrounding colonial judges and offers an alternative perspective on
their identities and work. Yet the purpose of this analysis is not to rehabili-
tate the reputation of colonial judges but to demonstrate how the creation
of the Colonial Legal Service and the application of its policies had a tan-
gible impact on the administration of justice in British colonies. Colonial
Legal Service policies detached legal officers as a cohort from the specific
colonial environments in which they served and the British legal commu-
nity more broadly. As a result, colonial judges could dispense justice any-
where in the Empire, but belonged nowhere, or at least were neither as at
home in Britain as British lawyers nor in the colonies as colonial adminis-
trators. Thus colonial judges became a kind of global judiciary—a judi-
ciary for the Empire—that facilitated the logistics of imperial administration,
but limited judges’ roles and engagement with the places and people they
judged.

APPROACHES TO STAFFING BRriTisH COLONIAL BENCHES

Judicial structures in Britain’s early colonies were diverse. Many did not
have a centralised judicial system nor professional colonial legal officers in
residence. For instance, in eighteenth-century Newfoundland, Justices of
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the Peace were stationed in various locations throughout the territory, but
sent individuals accused of serious crimes and felonies directly to Great
Britain for trial.? As the British Empire expanded and transformed in the
nineteenth century, however, centralised territorial court systems became
the model in Britain’s colonies. These centralised systems included high
courts, which were staffed by political officers or legal professionals either
from the territory or Colonial Office or a combination of both.? Barristers
in the metropole and in colonies with a well-developed local Bar typically
became candidates for appointment to the colonial bench through the
patronage and endorsement of an influential person, such as a senior bar-
rister or judge.* Thus, the make-up of colonial benches was influenced by
individuals and local circumstances, as was the administration of justice.
John McLaren, in his recent book on the nineteenth-century British colo-
nial judiciary, argues ‘how justice and law were administered across the
Empire varied considerably, depending on the level of attention of the
imperial government, the stability or otherwise of political, economic, and
social conditions, and the extent to which there was an existing or devel-
oped legal infrastructure ready and able to take on the challenges’.®

By the early twentieth century colonial authorities began to take a more
active role in defining and redefining who could serve on colonial courts
in terms of professional qualifications, citizenship status, and race. The
British broadly utilised two approaches to staffing their high-level colonial
courts during the twentieth century.® The first model involved combining
professional jurists with civil servants drawn from both Britain and the
colony and enrolled in the same service. This was the method that devel-
oped in India after the Indian Civil Service (ICS) began formally adminis-
tering it in the mid-nineteenth century. The ICS employed British and
Indian civil staff, both of whom would serve as magistrates during their
time in the civil service and could be promoted in the judicial sphere with-
out professional legal training.” These civil servants, regardless of race,
could eventually serve on one of the regional High Courts located in
Calcutta, Madras, Bombay, Allahabad, Patna, and Lahore.® Rules were
specific about the proportional mix of these groups, though. One third of
a High Court Bench had to be comprised of professional barristers of the
United Kingdom, a further third by the judicial segment of the ICS, and
the final third could be drawn from either group or directly from the
Indian Bar.? This combination of High Court judges was intended to har-
ness both the legal expertise of British barristers and the ‘intimate knowl-
edge of the customs, habits and laws of India possessed by Judges
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belonging to the Civil Service’.!® Such a mixing of professional lawyers
with civil servants on one bench, combined with the policy of allowing
British barristers to work alongside Indian and British civil officers, was
unusual in the British Empire.

Most British colonies operated in line with the second staffing model,
in which the Colonial Office selected and deployed professional English,
Irish, and Scottish barristers (and in some cases solicitors) to specific high-
level colonial courts.! Administrative officers without legal training served
as low-level magistrates, but were usually not promoted to the level of
judge, as civil servants were in India. Judges who were a part of the
Colonial Service—the colonial judges—were a distinct group from admin-
istrative officers, even before the creation of the Colonial Legal Service in
1933.

The Colonial Service did not usually employ colonial subjects as colo-
nial judges. This exclusion was rarely a point of debate, however, as most
colonial subjects in the territories where this model was in use would not
have had access to the legal education necessary to be qualified to apply for
judicial positions in the Colonial Service. In the colonies under the juris-
diction of the Colonial Office and where there was a Bar with local bar-
risters, they were integrated into the system in varying degrees, although
not often elevated to the highest courts and typically restricted from enter-
ing the Native Courts as legal representation for other colonial subjects.

Prior to the rapid expansion of the British Empire into Africa, the phrase
Colonial Service did not refer to an organised staffing body, but
rather described the practice of the Colonial Office helping to provide staft
to the colonies. Antony Kirk-Greene’s extensive research on the Colonial
Service shows that it developed with, and as a result of, British imperial
engagement in Africa, although it served all of Britain’s colonies that did
not have their own services like India did.'?> As Great Britain institution-
alised its new colonial states in the early twentieth century, the Colonial
Service not only grew in size, but also transformed into a single entity.

The words Colonial Service often conjure up images of the Colonial
Administrative Service. Young district officers and regal colonial gover-
nors were important ‘symbols of authority’ on the ground.!® Their
prominence in the operation and image of the colonial state easily obscures
the role of colonial judges and magistrates, who are often seen as a rela-
tively small subgroup of administrators with legal training.

One perceived similarity between colonial legal officers and administra-
tive officers that allows them to be more easily grouped together in larger
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analyses is their socio-economic background. There is a common percep-
tion that colonial judges were a part of the same social class as other senior
colonial administrators. Hailing from aristocratic and upper middle-class
households in, or originally from, the urban centres in Great Britain, these
families often had a commitment to and at times investment in the
Empire.’* Daniel Duman, however, has challenged the stercotype that
colonial barristers and judges were all part of the social elite and painted a
more nuanced picture, arguing that many of the men in the colonial Bar
and on the Bench, while not socio-economically disadvantaged, were
more likely to be part of the middle or upper-middle class, such as sons of
colonial civil servants and merchants.!® His analysis of colonial chief jus-
tices in the nineteenth century shows that less than 30% were ‘the sons
of landowners or of members of the gentlemanly professions’.!® On the
whole, colonial barristers and judges were usually ‘less privileged’ than
their ‘counterparts who practiced in England’.’” Nevertheless, a large
proportion of colonial officers in the twentieth century, including legal
officers, were educated at elite public schools and attended either Oxford
or Cambridge, which were producing nearly half of all appointees to the
Colonial Service by the late 1920s.'"® Colonial legal officers certainly
mixed with the elite layers of society, even if they were not from the top.

Any differences in background between legal officers and administra-
tors, however, are relatively insignificant when compared with the differ-
ences in the policies of the Colonial Legal Service and the Colonial
Administrative Service. A close study of the development of these policies
reveals the distinctions between judges and administrators that impacted
the administration of justice and the people in the colonies where these
legal officers served.

RECRUITMENT AND APPOINTMENTS

In the 1920s Colonial Service appointments to legal posts were under the
auspices of the Legal Adviser and Major Ralph D. Furse, the so-called
‘Father of the modern Colonial Service’.’ Though Furse primarily over-
saw appointments of administrative officers, he was a leading force in
establishing the character of the Colonial Service as a whole between 1910
and 1948.%° Furse liaised with the Legal Adviser in selecting candidates for
legal posts in the colonies, which were filled on an as-needed basis. This
incremental approach reflected the way in which legal systems were estab-
lished in Britain’s new territories: they were built to be minimalist and
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responsive to territorial needs. Legal establishments were costly and of low
priority relative to administrative priorities, especially in the early years of
new territorial governments. The Colonial Office generally regarded
administrators as capable of dealing with most legal matters that arose in
the colonies. Therefore, the Colonial Office sent out legal officers as colo-
nial governments expressed a need rather than prescribing an ideal num-
ber of officers in relation to population, territory size, or crime rates.
Terms of employment of legal officers, including salaries and emoluments,
were set by territorial governments.

One result of this decentralised and incremental system was that there
was a tremendous range of experiences and grievances among legal offi-
cers. Some postings involved a good quality of life and substantial financial
rewards, while others were undesirable and poorly paid. Moreover, some
officers resisted transfer between territories because they were aware that
while they were a part of the Colonial Service in theory, in practice the
terms of their employment and pensions were governed by the territory
for which they worked. Therefore, transfer to a new territory might be
accompanied by the penalty of losing one’s previous pensionable years of
service, which remained linked to the territory where a judge had served,
not to the length of their service to the British Empire.!

In recruiting new legal officers Colonial Office staft had a very specific
idea about the type of men they wanted to hire. Candidates for legal post-
ings applied on their own initiative to the Colonial Office and were
expected to be less than 40 years of age, have been called to the Bar in
England, Ireland, or Scotland, and to have had at least four years of practi-
cal experience prior to appointment.?> Appointments were initially
restricted to members of the Bars in the United Kingdom and Ireland,
although the Colonial Service did receive and consider some applications
from qualified barristers in the Dominions.?® In some cases administrative
officers with experience in the territories but without legal qualifications
were considered for legal posts. Colonial Office staft vetted candidates
with a paper application and interview, but they did not sit for exams like
those required for the more elite ICS.?* Candidates who met the require-
ments and were deemed desirable in terms of personality, social standing,
and qualifications had their names ‘noted” on ‘the list’, which was a record
of acceptable applicants kept by the Colonial Office and consulted only
when lower-level vacancies arose.?® Vacancies of senior postings were
almost exclusively filled through internal promotion. This passive method
of recruitment of junior officers was intentional, as the Legal Adviser in
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the 1920s, J.S. Risley, believed that any large-scale advertisement might
lead to a ‘glut’ of ‘unsuitable’ applicants for a very small number of
openings.?® In the 1920s appointments of legal officers accounted for less
than 5% of the total appointments to the Colonial Service (see Fig. 2.1).
This self-selecting system made quality control difficult for the Colonial
Office, which essentially chose to hire from the applicants they received
rather than proactively recruiting attractive candidates.

It was not until in the mid-1930s when, much to the disappointment
of the Colonial Office, ‘the list ... failed” in the face of increasing demand
for legal officers, requiring the Colonial Office to rethink its recruitment
method.?” The Legal Adviser faced mounting criticism from within the
Colonial Office and from outside about the poor quality of the officers
receiving appointments. Accusations that legal officers were drunks,
underachievers, and misfits were rife.?® In 1933 one officer described ‘the
list’ as the ‘old out-of-date principle of “seeing what turns up” and
advocated for the Colonial Office to begin to proactively recruit barristers
so they would have more choice and a better chance of attracting higher
quality applicants.?? In response to these concerns, and in the face of an
increased demand for legal officers from the colonies, the new Legal
Adviser, Henry G. Bushe, worked to establish a Joint Committee for the
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Inns of Court in London, which was intended to help identify possible
recruits and provide an initial layer of vetting. The Lord Advocate of
Scotland and the Lord Chief Justice of Northern Ireland, who wanted to
ensure that their candidates were not overshadowed by candidates from
the Inns, established their own advisory committees to draw the attention
of the Colonial Office to their barristers.*

These efforts to expand the recruitment of legal officers were consistent
with Empire-wide efforts to unify employees of territorial governments
appointed by the Colonial Office under the umbrella of the Colonial
Service, and to develop branches within the Colonial Service. One of the
branches that resulted was the Colonial Legal Service. The Colonial Office
intended the unification scheme to standardise conditions of employment,
including salaries and pensions, within each branch.*’ In 1933 the
Secretary of State for the Colonies wrote to the colonial governments
served by the Colonial Service announcing the creation of the Colonial
Legal Service and requesting that they amend their Orders-in-Council and
local statutes to remove any stipulations relating to legal or judicial
appointments.® Officers of the Colonial Legal Service were now all part
of a single service under the guidance of the Secretary of State for the
Colonies as well as employees of the territorial governments they served.

The policies governing the unification of the Colonial Legal Service
had significant implications for the careers of legal officers and those
responsible for appointing them. First, the unification allowed the Colonial
Office to standardise compensation and employment conditions.?? Starting
in 1933, new legal officers were unable to resist transfer, which became
compulsory, making it easier for the Colonial Office to move them
between colonial territories. The intention was to use transfer as a means
of filling higher-ranking vacancies with the highest quality barristers in the
Colonial Service, improving the quality of men in senior posts and hiring
new recruits to fill the lower positions. Therefore, senior posts would no
longer remain vacant due to shortages in legal staff and the best officers in
the whole of the Colonial Legal Service could be selected for any open
position, not only those officers conveniently available in the territory or
region. The result of this change was that legal officers moved much more
frequently than they had before the establishment of the Colonial Legal
Service.**

The second significant implication of the creation of the Colonial Legal
Service was that it gave the Colonial Office greater control over the offi-
cers it appointed relative to territorial administrators. The unification of
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standards of employment prevented territorial governments from impos-
ing their own local requirements and standards on legal officers, which
some in the Colonial Office believed distracted legal officers from their
primary role and focus: the law. The intended consequence of the increased
transfer and the removal of local requirements was that legal officers were
less tied and connected to the territories in which they worked.

Even with the unification of the legal service and the expanded recruit-
ment efforts of the 1930s, by the end of the decade there was still concern
within the Colonial Office that it could not keep up with the demand for
legal officers in the colonies and that the quality of legal officers in the
Colonial Legal Service was not improving. Correspondence within the
Colonial Office and between officers and older members of the Bar shows
that officials did not believe the Joint Committee of the Inns of Court
was, in fact, encouraging desirable applicants to join the Colonial Legal
Service. The Colonial Office heard rumours that barristers with a potential
for success in Great Britain were actually discouraged from joining the
Service.* Under immense pressure, the Colonial Office was forced to take
steps it had rejected in the 1920s. It began to accept applications from
Dominions barristers in Canada, Australia, and New Zealand and aggres-
sively publicised careers in the legal service at the Scottish and Irish Bars
through articles in law journals.?¢ It is not only the decision to open up the
service and publicise careers in the Colonial Legal Service that reveals dis-
content with the number and quality of applicants, it was also reflected in
what the Colonial Legal Service said in its own advertisements: “The
Colonial Legal Service is not a place for refuge for those who, for one
reason or another, have fallen short in practice at the Bar.’¥” This was the
reputation, it seems, that the Colonial Legal Service had garnered by the
late 1930s.%8

MOTIVATIONS FOR JOINING: ADVANCEMENT
AND ADVENTURE

While the Colonial Legal Service had a reputation of being populated with
poor-quality barristers, this was not necessarily an accurate assessment of
all colonial legal officers. There were a number of motivations for barris-
ters to join the Colonial Legal Service, and a closer look at young barris-
ters’ prospects for a career at the Bar in Britain and at the backgrounds of
colonial legal officials helps explain why some good quality lawyers joined
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the service. This also shows that the picture usually painted of the Colonial
Legal Service was oversimplified. Indeed, for some, the decision to join
was a smart calculation and one based on personal fulfilment and prestige,
rather than professional esteem in Great Britain.

After the end of World War I the Bar in England was ‘overcrowded” and
competitive.®” It was difficult for young barristers to begin their careers
without ‘connections’ with well-established barristers.*® For these young
men a career in the Colonial Legal Service is likely to have been a second
choice, but one with greater potential for reward in terms of compensa-
tion, promotion, and social status than they could hope for with a career
at the Bar. Though starting salaries did not ‘compare favourably to a suc-
cessful private practice’ they were a respectable starting point for junior
officers.*! Morcover, legal officers received many emoluments on top of
their base salary, which often included free housing, free passage to the
appointment, and immunity from local income tax, among other benefits,
making the positions more lucrative financially than they might have
seemed at first.*> A well-connected and successful barrister would have
earned more than a colonial legal officer, and may have had the potential
to make it to the British Bench at an advanced age. Nevertheless, going
into the Colonial Legal Service was a wise career move for young barristers
who knew that due to their lack of social connectedness they would have
a limited chance of making it to the top of the English Bar, despite their
legal acumen.

For many, joining the Colonial Legal Service was not only a profes-
sional calculation, it was also a personal one. Some of the barristers who
chose to go into the Colonial Service came from families with a tradition
of living in British territories abroad and serving the Empire. Some had
had colonial childhoods, and might have related more to the lifestyle in a
British colony than in Great Britain, only returning to Great Britain for
schooling.*? For instance, Justice Eric J.E. Law was the third generation of
lawyers born in Burma and, like his father, he became a colonial judge,
eventually serving in East Africa.** For men like Justice Law, going into
the Colonial Service represented a natural next step rather than a rejection
of'a career at the British Bar. Other legal officers were attracted to the idea
of leaving post-war Great Britain for adventure, freedom, and a taste of
personal power and prestige they could not hope to experience at home.*
This desire to move away from life in the metropole contributed to the
stereotype that colonial legal officials were social outcasts. While some
colonial judges were, even by the admission of the Colonial Office, of an
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unsatisfactory quality, many colonial legal officers made personal calcula-
tions when deciding to join the service and had a range of abilities and
motivations for leaving the English Bar behind.

PREPARATION AND REQUIREMENTS

When a barrister joined the Colonial Legal Service his preparation was
markedly different from his administrative colleagues in the Colonial
Administrative Service. The divergence in preparation reveals how the
Colonial Office perceived the roles and responsibilities of a legal officer
relative to other officers. While neither new administrators nor legal offi-
cers were required to have any practical experience in British colonies, or
any extensive knowledge of the place where they would serve, they had
markedly different experiences before departing for their posts. By the
early 1930s newly hired administrators were attending academic courses,
called the Colonial Administrative Service course, at Oxford and
Cambridge.*® These courses were aimed at preparing them for their ser-
vice through a wide range of academic subjects from anthropology to the
natural environment. Conversely, new legal appointees did not attend any
preparatory courses. The Legal Adviser viewed their years of practical
experience at the Bar as sufficient preparation for their initial low-level
appointments as magistrates or crown counsel and believed that junior
officers would learn any other relevant skills through their experience on
the ground.*” Though additional knowledge of the colonies was a valued
attribute of a recruit, the Legal Adviser of the 1930s, Bushe, rejected the
notion that experience in the colonies could be a substitute for profes-
sional legal training, and attributed the ‘less good’ reputation of the
Colonial Legal Service in the 1930s to the ‘incursion into it of a number
of people from the administration’.*® Unlike administrators, new legal
officers were sent to their appointments as soon as possible and given little
information about the place in which they would serve or the people they
would encounter.

One significant difference between administrators who did coursework
and legal officers who did not was that administrators gained language
skills and were required to continue to improve their proficiency once in
their appointed territory. Before the unification of the Colonial Legal
Service, some territories had their own regulations requiring legal officers
to learn the local language, with the same types of exams prescribed for
administrative officers. For instance, in Tanganyika legal officers were
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required to take the Lower Swahili exam after their first year of service
and the Higher Swahili exam to earn a higher salary as a magistrate, which
was usually completed after a number of years in the territory.*
Comparatively, administrative officers generally began learning the rele-
vant language in their preparatory academic training programmes and
had substantially less time to complete their advanced exams once they
took up their posts.

Thus, among legal officers there was no consistent level of language
qualification and they typically conducted their work in English. Some had
basic local language skills, with their proficiency based on how long they
had served in a territory and whether they had begun their career as junior
officers (therefore making them subject to language requirements), or
were frequently transferred between territories before becoming High
Court judges (who were not expected to gain new language skills). The
bifurcated colonial legal systems in territories under indirect rule also
meant that most legal officers had little contact with the local population;
a large portion of the cases they heard were between members of the expa-
triate population. In cases involving non-English speakers, most judges
accepted their limitations in terms of language skills and readily employed
translators. One judge argued that this measure worked to increase the
quality of the justice dispensed because, ‘A little learning [of a language]
is a dangerous thing’, and could lead to misunderstandings in the court-
room.*® Therefore judges relied on interpretation of the local language
into English, or at times from a local dialect or language to a regional
lingua franca and then into English, as was often the case in East Africa
with Kiswahili.

At the time of unification of the Colonial Legal Service, language
requirements were a source of dispute within the Colonial Office and
between the Colonial Office and territorial governments, some of whom
already had language requirements in place for legal officers. As the
Secretary of State for the Colonies had the power to require territories to
remove those requirements, it was up to the Colonial Office to determine
whether language skills were necessary for the duties of a colonial legal
officer. Legal Adviser Bushe strongly opposed language requirements
arguing that they were onerous and ‘inconsistent’ with one of the main
goals of the Colonial Legal Service, which was to create a service with easy
and compulsory transfer of the most qualified men from one territory to
another.>! He argued that, for the work carried out by legal officers, lan-
guage skills were an unnecessary barrier and complained that if language
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requirements were put in place in all territories, a judge might learn
Kiswahili in East Africa, Greek in Cyprus, and Arabic in Palestine through-
out the course of his career as he was transferred and promoted from one
territory to the next. He proclaimed in an internal note to his colleagues,
‘Let us fill the legal posts with good lawyers, not with linguists.”>?

The question of language skills, however, was not just one of practical-
ity. It reflected differing ideologies regarding how the administration of
justice should be carried out in a colony and what knowledge was neces-
sary to do so ‘justly’. Bushe took the view that their legal skills were suf-
ficient to apply the common law anywhere. The views of administrators
generally differed though. Many believed that the appropriate application
of the law required local knowledge, and that without language skills legal
officers would not be aware of local conditions or be able to interact with
the non-expatriates, consequently impairing their ability to administer jus-
tice. The question of language requirements was just one issue among a
range of differences over the administration of justice to Africans that
developed between administrators and judges in the 1920s and 1930s.
What is particularly relevant for this discussion of the employment condi-
tions of colonial legal officers is that language requirements similar to
those of administrative officers were initially in place in numerous
territories before the founding of the Colonial Legal Service and that the
unification of the service was a step towards diminishing the local attach-
ments of legal officials and developing a more universal colonial legal char-
acter that could be employed and applied anywhere.

Though the employment requirements for legal officers were, to a large
extent, dictated by the Colonial Office, during any significant change in
policy or debate over socially or politically sensitive issues there was often
a flurry of correspondence, often initiated by the Legal Adviser, to repre-
sentatives of the colonial governments (both in the administrative and
judicial spheres). Officials in the colonies were vocal and resisted top-
down policy changes, often citing the conditions in their own territory as
warranting an exception to whatever change the Colonial Office was
attempting to initiate. One example of this process of negotiation that is
particularly relevant to analysing colonial judges has to do with the race of
legal officials. It has already been noted that the model in use at this time
was for barristers from the metropole (and some Dominions territories) to
be sent out to serve in the colonies and it was understood by those in the
Colonial Office and colonial governments that these barristers would be
white.® Though Colonial Office policies did not explicitly exclude
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non-white applicants to the Colonial Service or other overseas services,
few applied for and succeeded in receiving appointments. Colonial sub-
jects in their home territories who were not white were integrated into the
territorial government in varying degrees. In some areas of the Empire,
however, like the West Indies, there were mixed-race barristers who met
the qualifications required for joining the Colonial Legal Service and were
interested in being sent to other territories to work. When the Colonial
Office faced a shortage of legal officials for open posts in East Africa it
considered appointing men ‘with a slight touch of colour’ from the West
Indies.>* Ambivalent about how these appointments would be received, a
Colonial Office official wrote to the Governors of Kenya, Uganda, and
Tanganyika to enquire whether they would be comfortable with the
appointments. The Governors of Kenya and Tanganyika aggressively dis-
couraged these appointments.®® They replied that they were concerned
about how the European population would react and described the expa-
triates in the territories as ‘not level-headed’ and even ‘cruel’, expressing
concern that ‘mixed-race’ judicial officers and their wives would be socially
ostracised from the rest of the Colonial Service and expatriate commu-
nity.*® The Governors’ reactions persuaded the Colonial Office and it did
not ultimately offer these men appointments in the Colonial Legal Service
in East Africa.

This decision of the Colonial Office to defer to the preferences and
opinions of the colonial authorities on the ground illustrates that settlers
and expatriates played a role in shaping the profile of the judges who
would serve in their courts. It was imperative for them that a colonial
judge not only have the legal expertise to understand and apply British law
but also the ability to blend into white colonial society. The selection of
legal officers was a topic of debate about the necessary characteristics of
colonial legal authorities. It was the context in which rhetoric about colo-
nial justice and its ‘civilising’ qualities had to be transformed into officers
on the ground, and therefore brought out the practical questions of what
justice could and should look like in the colonial context.

PrOMOTION, TENURE, DISMISSAL, AND RETIREMENT

The recruitment, appointment, and preparation processes under discus-
sion thus far have been in reference to junior officers entering their first
appointments as magistrates or crown counsel. This is because, as noted
above, appointments to senior positions, such as a territorial High Court
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bench, were almost exclusively made from within the Service. H.F. Morris
and James Read argue that the Colonial Legal Service provided a ‘specific
career structure’ for its staff.>” This career path only applied, though, to
men at the beginning of their careers. There are three reasons why the
Colonial Legal Service saw itself and wanted to be seen as offering a career
rather than simply a job opportunity to career-less young barristers. First,
although the Colonial Office wanted good quality barristers for the
Colonial Legal Service, it would have been difficult if not impossible to
attract applications from successful barristers already advanced in their
careers, namely because the Colonial Legal Service could not compete
with their incomes or prestige within British society.®® Therefore, drawing
in barristers before they had established themselves and had a high initial
salary was the only affordable and feasible approach. While this argument
is compelling, it assumes that the Colonial Office would have actually
wanted to hire advanced, older barristers had they sought employment.
The second rationale for their approach, and perhaps one that offers more
insight into the reasoning underpinning Colonial Legal Service policies, is
that the Colonial Office wanted to hire junior officers so they could train
them to be legal officials of the British Empire rather than British barris-
ters. The Colonial Office recognised that this required many years of expe-
rience and acculturation to colonial life. When the Legal Adviser was
struggling to find good quality staff for high-level postings in the 1930s,
Bushe adamantly resisted the idea of considering recruiting directly from
the older Bar arguing that the move

would be contrary to all our traditions, and I do not think it would be satis-
factory. To take a man of 45 to 50 years of age and send him to the Colonies
for the first time, is taking a serious risk. We have recognised this for a gen-
eration, and we have recognised that if we did that, we should leave all the
junior legal officers in the air so far as promotion is concerned.*

The ambiguous ‘risk’ Bushe feared could refer simply to the difficulty a
middle-aged person might have adjusting to a new lifestyle or climate.
However, an alternative reading of his words points to a concern that
older, confident barristers, without a long-term commitment to the
Empire or a career that depended on it, might not adhere to colonial
policy, or might disrupt colonial life by challenging colonial laws or soci-
ety, and would do so from a position of authority within the colonial
government.
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Bushe’s concern about the idea of hiring older barristers speaks not only
to the desire to acculturate legal officers to colonial law and life before put-
ting them in senior postings, but also highlights the third rationale for
promotion from within, which is the necessity of having openings at the
top. While it might seem that these young barristers were lucky to have the
corner on senior appointments, the trade-oft was that they would normally
need to relinquish any plans to return to the British Bar. Once a barrister
joined the Colonial Legal Service, he jeopardised his chances of developing
alegal career in Britain, both due to the tarnished reputation of the Colonial
Legal Service and because he would not develop the relationships within
the legal community that were crucial for success. In return, men who
joined the service and stayed in it could be almost guaranteed promotion,
and at a faster rate than in other branches of the Colonial Service.®® The
career prospects and a ‘very constant and substantial flow of promotion
from the junior to the senior legal and judicial posts’ were necessary incen-
tives to draw in higher quality barristers.®! Hiring from outside the Colonial
Legal Service would have removed this crucial benefit of joining and made
it harder to recruit good barristers for junior posts in the future. The
Colonial Office had to balance a demand for better quality senior officers in
the short term with the long-term concerns over the state of the Colonial
Legal Service and how those officers would fare and behave on the ground.

Once a barrister began a career with the Colonial Legal Service, he
could expect to start with an appointment in Africa, Malaya, or the West
Indies and then be transferred anywhere served by the Colonial Service.?
Legal officers, on average, moved more often than those in the adminis-
trative service.®® Though some of these transfers were from the same post
in one territory to another, transfer often also meant promotion. As the
Colonial Office had intended, after unification of the Colonial Legal
Service it could select candidates from anywhere it served. While the
Colonial Office regarded it as efficient and preferable to choose officers
from within the same region for promotion in a nearby territory, because
they could rely on and benefit from their previous experience, it was not
uncommon for officers to transfer from Asia to Africa to move a relatively
small step up from magistrate to senior magistrate. The implications of
this were that judicial officers were regularly less acquainted with the cir-
cumstances in the territory in which they were working than the rest of
the junior and mid-level Colonial Service officers from other sectors. In
some cases, however, senior judges outlasted senior administrators and
spent their entire careers in one region with long periods in each territory,
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seeing numerous governors come and go during their tenure on the
Bench.%* Even those who had lived in the region where they served for
long periods of time could not shake the criticism that they were divorced
from local conditions due to their lifestyles in the colonies.

Colonial judges were not required to retire from the Colonial Legal
Service until the age of 62 and often had their service extended until they
were 65, unless ill health prevented them from carrying out their duties or
they engaged in misconduct.®® Thus colonial judges were often the oldest
colonial officials in a territory as administrators were required to retire by
the age of 55.9 The rationale for the increased age of retirement was that
legal officers had to have four years of practical experience, which made
them enter the Service later than administrative officers.®” Therefore colo-
nial judges would have had a smaller pension if required to retire at 55,
which might have deterred young barristers considering a career as a colo-
nial legal officer. In Tanganyika the average age of entry of a legal officer
was 32, while the average age of entry for administrative officers was a
decade younger, at 22.°% The age differential between the judiciary and
administrators was significant because the advanced age of judges both
added to their authority and the biases against them. Some administrators
alleged that judges’ advanced ages made them less useful and gave them
too much power in relation to younger officers.

Despite these criticisms, colonial judges were relatively secure in their
tenure. Though their appointments and promotions were initiated by the
Colonial Office and territorial governments, once in office they enjoyed
some protections, which, for the most part, prevented dismissal, except in
cases involving misconduct or ill health.® They technically held office at
the pleasure of the Crown, but since 1870 the Secretary of State for the
Colonies claimed he would refer possible dismissals of judges serving in
the Empire to the Judicial Committee of the Privy Council (hereafter the
Privy Council).” While High Court judges had some promise of security,
the same assurances were not provided for junior judicial officers. Their
fates were mainly determined by the highest officers within the territories
in which they served.”? Though the Secretary of State for the Colonies
made assurances that cases of dismissal would go to the Privy Council,
some judges believed that their independence was threatened by the pro-
vision allowing the Crown to dismiss them, so they therefore regularly
sought clarification on the rules relating to their tenure and dismissal. This
reflects not only a concern over job security in the most straightforward
sense, but also the belief of colonial judges that they should be as truly
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independent from the executive as judges were in Great Britain. Colonial
judges wanted confirmation that if they challenged administrators’ actions
or colonial policies in the courtroom, that they would not be risking their
livelihood with the Colonial Service. This debate is revisited in Chap. 4,
when a dismissal of a colonial judge set off an extensive and highly publi-
cised row over the conditions of employment. What is relevant for the
discussion here is that colonial judges were stuck between idealised British
notions of judicial independence and the realities of colonial administra-
tions, which did not reflect these principles. Colonial judges both saw
themselves and wished to be seen as having the same independence as
judges in Britain, but simultaneously were a crucial part of the machinery
enforcing colonial law and keeping order in the colonies.

LIFESTYLE IN THE COLONIES

Even though some senior judges had lived and worked in specific territo-
ries for long periods of time, their lifestyles in and outside the colonies
contributed to their reputation of being divorced from local conditions.
Colonial judges typically lived in the capital city, where the colonial gov-
ernment and high courts were based. Junior legal officers were based at
stations throughout the territory, similar to junior administrators, but
High Court judges led a lifestyle similar to that of the Governor. They
were provided with comfortable housing, often in the form of a bungalow
outside town.”? They had servants who prepared their food and cleaned
for them, luxuries they may not have had at home in Great Britain. Judges
with families had nannies or servants who cared for their children. The
High Court Bench was prominent in formal ceremonies and when judges
left the capital city on circuit, they were typically celebrated by a Guard of
Honour of African soldiers and local colonial officials at their destination.

Since judges were based in the territorial metropolis, they were rarely
seen by most people living in the territory. Though judges went on circuit,
they only stayed long enough to hear the serious cases under their jurisdic-
tion that had accumulated since the last visit of the Court. The impact of
this system was that colonial judges seldom interacted with non-Europeans,
and when they did it was because they were hearing cases involving them,
or being served by them. No matter how long they spent in a territory,
judges often remained unaware of the conditions and traditions playing a
role in the cases they heard. The lifestyle of colonial judges contributed to
their reputation as aloof and uninterested in the circumstances of the peo-
ple they judged.
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For some judges, their service in the colonies was an effective means of
moving up the social ladder. The Chief Justice was ranked second in the
territorial hierarchy after the Governor and was generally referred to as
‘His Honour’.”® Not only were the lifestyles of colonial judges comfort-
able in the colonies, but their status in London would drastically change
over their careers. They may have been looked down upon by the Bar, but
they nonetheless would ascend to high society upon return to London.
When a colonial judge came to London on leave to ‘refresh himself with
things English’ he could expect to be invited to elite social events and even
included in parties for British judges in Britain, such as His Majesty’s
Dinner for Judges.”* Many of the colonial chief justices and those with
extended service in high courts were knighted, a sign that they had reached
a very high social status, on a par with that of a colonial governor.”
Colonial judges remained a part of British society, no matter how long
they spent in the colonies, but at the same time were sandwiched in
between the British legal elite, with whom they socialised but to whom
they did not belong, and the colonial cadre, of which they were a part but
at times were alienated from.

CoNcLUSION: “THE BAp OLD IrisH J’s’?

The unification and expansion of the Colonial Legal Service was aimed at
meeting a mounting need for legal officers in developing colonial admin-
istrations, standardising the service throughout the Empire, and increas-
ing the quality of the men they appointed. By 1938 these efforts were
showing some returns in raw numbers, as nearly twice as many legal offi-
cers were appointed than in 1928. Yet all these labours were cut short by
World War II as appointments decreased substantially after 1939 (shown
in Fig. 2.2).

Nonetheless, the period between 1920 and 1939 had been the forma-
tive phase for the Colonial Legal Service. The creation of a cadre of colo-
nial judges who could travel across the Empire from post to post reflects
the Colonial Office’s perspective on the staffing needs of twentieth-
century colonial states. It also demonstrates its belief in the transferability
of'the common law and the essential—though limited—role of the colonial
courts in the colonies. The new employment policies for legal officers had
a permanent impact on the roles and functions of the colonial judiciary, as
well as on how it was viewed and utilised by those inside and outside the
Colonial Office. Colonial judges were not integrated into the British legal
community nor into colonial society—and were restricted both socially
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Fig. 2.2 Chart showing the number of legal appointments by the Colonial
Office, 1919-1944 (Data from: Furse, Aucuparius, p. 315 (Appendix 1))

and politically by their profession. In unifying colonial legal offices into a
single service, the Colonial Office not only established the framework to
create a judiciary for the Empire, it also shaped the nature and practice of
colonial justice in ways that would fundamentally affect both its judges
and the people they judged.

The impact of Colonial Legal Service policies on colonised people is
explored in the following chapters, but here one final question remains:
were the stereotypes of colonial judges a realistic reflection? The reputation
of these colonial judges was partially summed up by one colonial adminis-
trator who served in the 1950s and recalled that one of his senior col-
leagues at the time referred to earlier generations of colonial judges as ‘the
Bad Old Irish J’s>—the J in the phrase stands for judge.”® Elements of this
label reflect actual Colonial Office policies and recruitment demographics.
Colonial judges were ‘old’, in the sense that they were allowed to serve at
an older age than any other member of the Colonial Service, and were
substantially more advanced in age than many of their most aggressive crit-
ics, some of whom were administrative officers newly out of school. It is
also true that the Colonial Legal Service admitted Irish barristers and that
many elected to join the Colonial Legal Service; but not all colonial legal
officers were Irish and, in the case of Tanganyika, only three of the ten legal
and judicial officers in 1936 were members of the Irish Bar.””

The notion that colonial judges were ‘bad” may reflect not only a judge-
ment of the professional abilities of judges, but also their characters and
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behaviour. Archival evidence supports the view that the Inns of Court did
not send their best students to the Colonial Legal Service before World
War II, and that some barristers were attracted to the Colonial Legal
Service because they did not have a good chance of succeeding in the
English legal community. There are also indications that some colonial
judges did not behave in accordance with social and professional standards
of the time. However, these generalisations oversimplify the range of
motivations that propelled barristers of personal and professional merit to
join the Colonial Legal Service, not the least of which was an attachment
to or desire for a colonial lifestyle with all its benefits.

If the belief that colonial judges were ‘bad’ reflects the view that they
had a destructive effect on the administration of colonial justice, however,
then questions of personality and policy must be answered separately. On
the characters of colonial judges, the existing evidence shows that while
some took considerable advantage of their freedom in their personal lives
and in the courtroom, others used their positions to curb the excesses of
the colonial administration and expatriates and to provide an outlet for
colonial subjects to resist colonial injustices. For example, Bridget Brereton
argues that Justice John Gorrie, a nineteenth-century colonial judge, chal-
lenged colonial elites and as a result was deeply admired by colonial sub-
jects.”® Gann and Duignan assert that colonial laws ‘allowed vast scope for
differences of application or even for the personal idiosyncrasies of indi-
vidual judges’.”” The administration of justice was certainly shaped by how
individual judges behaved on the Bench and how they interacted with the
people they judged, but it was also deeply affected by the jurisdictional
limitations and policies that circumscribed their work. In the following
chapters, the High Court of Tanganyika provides fertile ground for explor-
ing how the policies of the Colonial Legal Service influenced the adminis-
tration of justice in a British colony in Africa.

NoOTES

1. On specialised colonial careers, see: C. Andersen, British Engineers and
Africa, 1875-1914 (London, 2011); A. Crozier, Practising Coloninl
Medicine: The Colonial Medical Service in British East Africa (London,
2007); J.M. Hodge, Triumph of the Expert: Agrarian Doctrines of
Development and the Legacies of British Colonialism (Athens, 2007).

2. J. Dupont, The Common Law Abroad: Constitutional and Legal Legacy of
the British Empire (Littleton, 2000), p. 51.



46

3

4
5
6

10.

11.

12.

13.

E.R. FEINGOLD

. On staffing colonial benches in the nineteenth century, see: D. Duman, The
English and Colonial Bars in the Nineteenth Century (London, 1983),
pp. 121-142; J. McLaren, Dewigyed, Bothered, and Bewildered: British
Colonial Judges on Trinl, 1800-1900 (Toronto, 2011), especially pp. 49-52.

. McLaren, Dewigged, pp. 49-50.

. Ibid., p. 37.

. This analysis does not include the Dominions, namely Canada, Australia,
New Zealand, and South Africa, which had previously received some
judges from Great Britain, but by the early twentieth century were viewed
as self-governing by Great Britain and therefore ‘did not concern the
Colonial Office from a staffing point of view’. R. Heussler, Yesterday’s
Raulers: The Making of the British Coloninl Service (Syracuse, 1963), p. 1.
There are a growing number of studies examining the origins of national
judiciaries in dominion territories. For example, see: M. Chanock, The
Making of South African Legal Culture, 1902-1936: Fear, Favour and
Prejudice (Cambridge, 2001), pp. 221-240.

. ICS district officers were called collectors and magisterial work was one
duty among many that the administration expected a collector to carry
out. On the duties of collectors, see: D.C. Potter, India’s Political
Administrators: From ICS to IAS, 1st Indian edn (Delhi, 1996), p. 35.
Though Indians were employed as judicial officers in the ICS, they
accounted for less than 11% of the total number of judicial officers in 1929.
This changed rapidly in the 1930s, however, and by 1939 Indians
accounted for 44% of the total number of judicial officers. P. Mason, The
Men Who Ruled Indin (2 vols., London, 1963), ii, pp. 364-365.

. S. Schmitthener, ‘A Sketch of the Development of the Legal Profession in
India’, Law and Society Review, 3 (1969), p. 357.

. C. Ilbert, The Government of Indin: Being a Digest of the Statute Law

Relating Thereto, 2nd edn (Oxford, 1907), pp. 237-238; Schmitthener, ‘A

Sketch’, pp. 355-356.

L.S.S. O’Malley, The Indian Civil Service, 1601-1930, 2nd edn (London,

1965), p. 161.

One exception is Sudan, which had its own service called the Sudan

Political Service. It recruited officers directly for service in Sudan and was

not under the auspices of the Colonial Office or India Office. On the

Sudan Political Service, see: A.H.M. Kirk-Greene, Britain’s Imperinl

Administrators, 1858—1966 (Basingstoke, 2000), pp. 164-201.

A.H.M. Kirk-Greene, On Crown Service: A History of HM Colonial and

Overseas Civil Service, 1837-1997 (London, 1999), pp. 11-13.

A.H.M. Kirk-Greene, Symbol of Authority: The British District Officer in

Africa (London, 2000).



14.

15.

16.

17.

18.

19.
20.

21.

22.

23.

24.

25.

26.

27.

28.

BUILDING A JUDICIARY FOR THE EMPIRE: THE DEVELOPMENT... 47

L.H. Gann and P. Duignan, The Rulers of British Africa, 1870-1914
(London, 1978), p. 237; P.J. Cain and A.G. Hopkins, British Imperialism:
Crisis and Deconstruction, 1914-1990 (London, 1993), pp. 209-210.
Duman, The English, p. 123. Kirk-Greene asserts that there is also merit to
the generalisation that the Colonial Administrative Service had a large por-
tion of sons of upper middle-class professional families and that there were
few administrators from aristocratic households. Kirk-Greene, On Crown
Service, p. 95.

Duman, The English, p. 138.

Ibid., p. 125.

Kirk-Greene, On Crown Service, p. 25, Table 2.4.

Ibid., p. 32.

Heussler, Yesterday’s Rulers, p. 14. Furse chronicled his role in designing

the Colonial Service recruitment policies and techniques in: R. Furse,
Auncuparius: Recollections of n Recruiting Officer (London, 1962).

Justice Alexander, who served in Fiji prior to transfer to Tanganyika, com-
plains about the terms of service for officers and possible financial penalties
of transfer in his memoir: G.G. Alexander, Tanganyika Memories: A Judge
in the Red Kanzu (London, 1936), p. 11.

Colonial Office, The Colonial Service: Legal Appointments (London, 1931),
p. 6. English and Irish solicitors, Scottish law agents and writers to the
Signet could also apply for some positions, but accounted for only a small
portion of Colonial Legal Service officers.

The National Archives of the United Kingdom at Kew (TNA (UK)),
Colonial Office (CO) 877/7/5, ERW. Jameson to unknown [CO], 6
July 1931.

Gann and Duignan, Rulers, p. 204. Kirk-Greene asserts that the Colonial
Service was often described as second-rate to the ICS, which typically drew
the highest achieving young men earning firsts, while the Colonial Service
was ‘content with ... a sound Second’. Kirk-Greene, Britain’s Imperial
Administrators, p. 164. This view of the Colonial Service as a whole per-
haps contributed even further to the low opinion of legal officers in the
Colonial Legal Service.

TNA (UK), CO 877,/10/6, A.F. Newbolt to R.D. Furse and H.G. Bushe,
6 February 1933.

TNA (UK), CO 877/1, [file in bound series: ‘Legal Vacancies in the
Colonial Service’], unknown [CO] to A. Milner, 28 August 1920.

TNA (UK), CO 877,/10/6, ‘The need for means of stimulating recruit-
ment’, n.d., p. 1.

For example, see: TNA (UK), CO 877/16/17, unknown [CO] to
H.G. Bushe, 14 July 1938. This evidence challenges Kirk-Greene’s claim
that, ‘the Colonial Office’s recruitment staff was proud of its reputation



48

29.

30.

31.
32.

33.
34.
35.
36.

37.

38.

39.

40.
41.

42.
43.

44.

E.R. FEINGOLD

that it would rather leave a vacancy unfilled than appoint a misfit or a dud’.
Kirk-Greene, On Crown Service, p. 98.

TNA (UK), CO 877,/10/6, A.F. Newbolt to R.D. Furse and H.G. Bushe,
6 February 1933.

For Scotland, see: TNA (UK), CO 877/14 /10, H.G. Bushe, draft letter
to R. Rowe, 18 March 1937. For Northern Ireland, see: TNA (UK),
877/16,/18, Private Secretary to the Lord Chief Justice of Northern
Ireland W.M. Johnson to R.D. Furse, 11 July 1938.

Dupont, The Common Law, p. xvii.

TNA (UK), CO 850/25/2, P. Cunliffe-Lister, draft circular to Officer
Administering the Government of [intended for numerous colonies], 15
July 1933.

Gann and Duignan, Rulers, p. 208.

Dupont, The Common Law, p. Xvii.

TNA (UK), CO 877/13 /4, ‘Extract from minute on Appointments’, n.d.
TNA (UK), CO 877/14/9, R.D. Furse, draft letter to D.E. Fouhy,
S.M. Wadham, and J.M. Macdonnell, 21 June 1937. This decision to
accept barristers from bars in the Dominions was contemporancous with
the Dominion Selection Scheme, which facilitated the establishment of
selection boards, initially in Canada, Australia, and New Zealand, to assist
with recruiting administrative officers for the Colonial Service. Kirk-
Greene, On Crown Service, p. 29. H.G. Bushe, ‘The Colonial Legal
Service’, The Irish Law Times and Solicitor’s Journal, LXX (1936),
pp- 231-233.

Ibid., p. 233.

This reputation of colonial judges was not new, but rather an extension
and, perhaps, decline from their already tarnished reputation in Great
Britain in the nineteenth century. See: McLaren, Dewigged.

TNA (UK), CO 822/65/8, H.G. Bushe, draft letter to unknown, [first
words: “The Bar is excessively overcrowded’], n.d.

Ibid.

C.]J. Jeftries, The Colonial Empire and its Civil Service (Cambridge, 1938),
p. 147.

Colonial Office, The Colonial Service: Legal Appointments, p. 19.

Many officers in the ICS also had experience with and a preference for life
in the colonies. Elizabeth Buettner argues that many young men who grew
up in India in families serving the ICS took advantage of the benefit of
being sent to the UK for schooling and then ‘rejoined the colonial com-
munity as adults, enjoying much higher social status than if they had not
left India—or if they had never returned overseas’. E. Buettner, Empire
Families: Britons and Late Imperial India (Oxford, 2004), p. 24.

Patricia Law, interview with author, Canterbury, 14 May 2009.



45.

46.

47.
48.

49.
50.

51.

52.
53.
54.
55.

56.

57.

58.

59.

BUILDING A JUDICIARY FOR THE EMPIRE: THE DEVELOPMENT... 49

TNA (UK), CO 822/71/5, P.E. Mitchell to J.H. Thomas, 24 April 1936,
p- 1. Gann and Duignan, Rulers, pp. 202-203.

Kirk-Greene, On Crown Service, p. 27. Training courses were first estab-
lished in 1908 for colonial administrators. They lasted only a few months
and were held in the Imperial Institute in London. By the late 1920s year-
long courses were being held at Oxford, Cambridge, and later at the
London School of Economics and Political Science. On imperial education
for colonial officers, see also: C. Prior, Exporting Empive: Africa, Coloninl
Officinls, and the Construction of the Imperial State, c. 1900-1939
(Manchester, 2013), pp. 35-62.

Jeftries, The Colonial Empire, p. 143.

TNA (UK), CO 822/65/8, H.G. Bushe, draft letter to unknown, [first
words: “The Bar is excessively overcrowded’], n.d.

TNA (UK), CO 850,/40/6, ‘Summary of Replies’, n.d., p. 4.

Bodleian Library of Commonwealth and African Studies at Rhodes House,
Oxford (RHL), MSS. Brit. Emp. s. 307, David Edwards Papers,
D. Edwards, ‘H.M. Colonial Legal Service, 1900-1960°, 23 November
1965, p. 19.

TNA (UK), CO 850,/40/6, H.G. Bushe to unknown [CO], 16 October
1935.

Ibid., p. 3

Dupont, The Common Law, p. xvii, fn 12.

TNA (UK), CO 850/84/8, J. Byrne to G.J.F. Tomlinson, 9 June 1936,
p- L.

The Governor of Uganda did not object to the appointments, but did not
want ‘appointments of this nature confined to Uganda’. TNA (UK), CO
850,/84 /8, P.E. Mitchell to G.J.F. Tomlinson, 18 June 1936, p. 1.

TNA (UK), CO 850,/84/8, H. MacMichael to G.J.F. Tomlinson, 4 June
1936. Though the Governors of Kenya and Tanganyika expressed concern
over the racism of some of the settlers, they may also have been using the
settlers to disguise their own racism and discomfort with mixed-race offi-
cials. TNA (UK), CO 850,/84/8, J. Byrne to G.J.F. Tomlinson, 9 June
1936, p. 1.

J.S. Read, “The Search for Justice’ in H.F. Morris and J.S. Read, Indirect
Rule and the Seavch for Justice: Essays in East African Legal History (Oxford,
1972), p. 310. There are, however, examples of transfer between services
and some colonial officers left the service after only a short period.

TNA (UK), CO 822 /65 /8, J.H. Thomas, draft letter to the Governors of
Kenya, the Uganda Protectorate, the Tanganyika Territory, Nyasaland,
Zanzibar, and Northern Rhodesia, 7 January 1936.

TNA (UK), CO 822/65/8, H.G. Bushe, draft letter to unknown, [first
words: “The Bar is excessively overcrowded’], n.d.



50

60

61.
62.
63.
64.
65.

66.

67.
68.

69.
70.

71.
72.
73.
74.

75.

76

E.R. FEINGOLD

. TNA (UK), CO 822 /65/8, J.H. Thomas, draft letter to the Governors of
Kenya, the Uganda Protectorate, the Tanganyika Territory, Nyasaland,
Zanzibar, and Northern Rhodesia, 7 January 1936; Jeffries, The Coloninl
Empire, pp. 145-147.

Ibid., p. 145.
Tbid.
Ibid., pp. 143-145.

Read, “The Search for Justice’, p. 310.

TNA (UK), CO 850/13/2, L.C.M.S. Amery, circular to the Officer
Administering the Government of [sent to numerous colonies], 20
September 1928.

TNA (UK), CO 850,209/10, ‘Report of a Committee appointed by the
Secretary of State for the Colonies: Colonial Legal Service’, 16 February
1945,p. 7.

Ibid.

Tanzania National Archives in Dar es Salaam (TNA), 25586, ‘Government
Circular No. 39 of 1945: Appointment of Ex-Servicemen to the Colonial
Service (Rules Regarding Seniority and Initial Salaries)’, 30 November
1945, p. 2.

Jettries, The Coloninl Empire, pp. 147-148.

TNA (UK), CO 850/13/2, Lord Passfield [S.J. Webb], circular to the
Officer Administering the Government of [sent to numerous colonies], 26
July 1929, p. 1.

Ibid., p. 2.

Gann and Duignan, Rulers, pp. 236-237.

Jettries, The Coloninl Empire, p. 147.

Gann and Duignan, Rulers, pp. 236-237. TNA (UK), CO 850/111/7.
This file contains multiple letters discussing the invitation of colonial
judges to the dinner.

Judges were typically awarded for their service in the colonies or
Commonwealth by being made knights of the Most Distinguished Order
of Saint Michael and Saint George (abbreviated GCMG, KCMG or
DCMG, and CMG) or were awarded the title Knight Bachelor (the title is
not of a specific order and is abbreviated Kt), which became more common
for judges serving outside the UK in the mid-twentieth century. Jeffries
claims that announcements of knighthood of members of the Colonial
Legal Service were frequent and Cain and Hopkins describe these honours
as ‘liberally bestowed’ on senior members of the Service. Jeffries, The
Colonial Empire, p. 147, Cain and Hopkins, British Imperialism,
pp- 209-210.

. Mark Thomas, interview with author, Oxford, 29 July 2008.



BUILDING A JUDICIARY FOR THE EMPIRE: THE DEVELOPMENT... 51

77. TNA (UK), CO 822 /71 /5, ‘List showing the source of recruitment of the
judicial and legal officers now serving in East Africa’, n.d., p. 4. It is also
possible that administrative bias against the barristers in the Colonial Legal
Service partly stemmed from the fact that a number of legal officers were
Irish and some British barristers held the attitude that the Dublin Bar was
of'a lower quality because Ireland was British colony that had only recently
achieved independence. Administrators may have also used the idea that all
judges were Irish as a way of indicating that they were a secondary and
separate group from the administration.

78. B. Brereton, Law, Justice, and Empire: The Colonial Career of John Gorrie,
1829-1892 (Kingston, 1997). p. xi.

79. Gann and Duignan, Rulers, p. 234.



CHAPTER 3

The Marginalisation of the High Court
Under Indirect Rule, 1920-1944

British colonial judges first arrived in Tanganyika in 1920, following the
conclusion of World War I and the conversion of the territory from a
German colony to a League of Nations mandate under British administra-
tion. From the early 1890s until World War I Tanganyika had been part of
a German protectorate called German East Africa, which also included
land that is now part of the states of Rwanda and Burundi. This chapter
explores the beginnings of British administration in Tanganyika, the work
of its first colonial judges, and the relationship between the High Court of
Tanganyika and the lower colonial courts in the territory.

In the early years of British rule the High Court had jurisdiction over
the subordinate courts and Native Courts. As the policies and ideologies
underpinning the indirect rule system became more entrenched under
Governor Donald C. Cameron, however, the judiciary was increasingly
marginalised in the sphere of colonial justice. The primary instrument for
this was the Native Courts Ordinance of 1929, which removed most cases
involving Africans from the jurisdiction of colonial judges and placed them
in the hands of administrators. The clashes between the Governor and
Chief Justice over this ordinance and other matters relating to the role of
colonial judges in the territory illustrate competing ideologies between
the judiciary and the administration about the administration of justice for
Africans under indirect rule. More broadly, the debate elucidates the
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mechanics of the developing indirect rule system in Tanganyika and the
role of the courts in the assertion of colonial authority.

As the colonial administration reached a new pinnacle of authority in
1929, colonial judges correspondingly found their domain more limited.
The High Court, however, still remained a crucial part of the colonial
state in Tanganyika both functionally and symbolically. An examination of
the roles these judges played in the colonial state reveals how they practi-
cally facilitated colonial rule and embodied British imperial ideology and
rhetoric. However detached from the practicalities of colonial administra-
tion some judges believed they were, they were nevertheless an essential
part of British colonial rule of Tanganyika.

THE ADMINISTRATION OF JUSTICE IN TANGANYIKA
BEFORE BriTisH RULE

When His Majesty’s High Court of Tanganyika began operating on 3
January 1921, it marked the beginning of approximately 40 years of the
administration of British colonial justice. The British justice system was
not, however, the first time colonial courts had been set up in the territory.
Germany solidified its claim to this and other regions of Africa following
the Berlin Conference of 1884-1885, when European imperial powers
agreed that they would be obliged to undertake ‘effective occupation’ of
the regions they claimed, which typically involved the establishment of an
administration with justice and penal systems.! In accordance with this
expectation and to entrench the authority of the territorial administration,
German colonial authorities set up a court system in German East Africa
in the early twentieth century. Prior to German rule African communities
had varied mechanisms for dispute resolution, but there is little archival
evidence about these mechanisms and the authorities administering them
from which to draw conclusions about the administration of pre-colonial
justice.?

The German colonial legal system was structured along racial lines.
There was an explicit bifurcation between ‘natives’ and ‘non-natives’.
‘Non-natives’—defined as Europeans and others regarded as similar due
to their skin tone, including, but not limited to, Japanese persons, Parsees,
Christian Syrians, and Goanese—were under the jurisdiction of estab-
lished laws and procedures.? District Judges presided over cases involving
‘non-natives’ in the District Courts in Dar es Salaam, Tanga, Mwanza,
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Moshi, and Tabora. Individuals included in this racial category also had
the right of appeal from District Courts to the Superior Judge, who was
based in Dar es Salaam. Persons classified as ‘natives’—Africans, Indians,
and Arabs—however, did not have access to the court system or to the
laws and legal standards afforded to ‘non-natives’.* Instcad, German
administrative officers decided cases involving ‘natives’ or delegated this
responsibility to Akidas. Akidas were typically individuals of African or
Arab descent empowered by German colonial authorities to carry out
various judicial and executive functions.’ The mechanism German officers
used to adjudicate cases were district councils, called shauri® Shauri
involved both German officers and local African elites and served a variety
of functions, including acting as a local court.” When shauri convened as
a court, the administrative officer in charge autocratically adjudicated
criminal and civil cases according to German law in relevant criminal mat-
ters or ‘native’ law in civil matters. He also handed down sentences, some
of which were carried out immediately following the meeting. The rulings
of administrative officers could be appealed, in theory, to the territorial
Governor who could choose to refer the cases to the Superior Judge, but
Jan-Georg Deutsch asserts that appeals were ‘almost impossible” in prac-
tice and that the decisions made by administrative officers were, ‘the only
law that existed’ for Africans.?

The court system that German colonial authorities had used in German
East Africa remained after Germany lost the territory during World War 1.
By 1916 much of German East Africa was under the military administra-
tion of Great Britain. Sir Horace Byatt was initially sent to the territory to
serve as the British Civil Administrator and eventually became the terri-
tory’s first Governor in 1920.° Lacking other options, Byatt maintained
the foundations of the German colonial system and relied on German
methods and structures of rule.!® The laws in place were a combination of
martial law, select German colonial laws, and newly enacted British codes,
many of which were transplanted from India.!!

THE BEGINNING OF Bri1isH RULE IN TANGANYIKA

Following the conclusion of World War I negotiations at the Paris Peace
Conference in 1919 resulted in the division of Germany’s former colonial
territories between the Allied Powers. Britain was granted a League of
Nations mandate to take on formal administration of most of German
East Africa and the territory was officially renamed The Tanganyika
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Territory and referred to as Tanganyika.!? The official reading of the Order
in Council for Tanganyika at Buckingham Palace on 22 July 1920 inaugu-
rated the era of British colonial rule in the territory.!® Though Tanganyika’s
position as a League of Nations mandate gave it a separate legal status
from Britain’s other colonies, it quickly received British imperial institu-
tions and staff, and became ‘regarded as a permanent part of the British
imperial family, albeit with certain international obligations and
restrictions’.'*

Since Tanganyika’s incorporation into the British Empire occurred
after it had largely stopped acquiring new territories, the British adminis-
tration in Tanganyika reflected the lessons colonial authorities had learnt
from establishing and maintaining British rule in its earlier colonial experi-
ments. The system of governance and ideology underpinning British rule
in Tanganyika was indirect rule, which meant that colonial authorities
governed through, so-called traditional authorities and institutions.!®
Indirect rule was an appealing form of administration for colonial authori-
ties because it was cost effective and administratively convenient. This sys-
tem allowed the British to minimise the number of staff on the ground
and relied on a select group of colonial subjects to cooperate with colonial
officials and help legitimise the colonial government to other colonial
subjects.

While the British had used forms of indirect rule in their earlier colo-
nies, such as in the princely states in India, the version often attributed to
Lord Lugard in Nigeria is the model that was extended to Tanganyika.!®
From the inception of formal British rule in Tanganyika, the system of
governance was indirect in nature and incorporated African authorities,
but it was under Governor Cameron—Tanganyika’s second and most
famous British colonial governor—that indirect rule as a system and ideol-
ogy became fully entrenched.'”

In the late 1920s Cameron introduced a new organisational structure
to the territory with an administrative hierarchy that consisted of district
officers, who worked under district commissioners in 42 new districts,
whose work was in turn supervised and supported by the provincial com-
missioners of the 11 new provinces. Provincial commissioners were super-
vised by the Governor and his Secretariat, both based in Dar es Salaam. In
all, the administrators were few in number and enjoyed a great deal of
autonomy in their daily work. This ‘thin white line’ of administrators com-
municated government policies to African authorities, called the Native
Authority, who were defined as chiefs, sultans, akidas, jumbe, or headmen
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‘recognised as such by the Governor’.!® Native Authorities were expected
to implement and enforce colonial polices on behalf of the British. The
crux of the indirect rule system was the relationship between Native
Authority and District Officer. This relationship also became central to the
colonial justice system and helped shape the structure of the colonial court
system.

THE STRUCTURE OF THE COLONIAL COURT SYSTEM

Colonial judges of the High Court were the core of the centralised British
court system in Tanganyika. The structure was similar to the court systems
established in other British dependencies in the twentieth century, espe-
cially in West Africa.! The laws applied by the courts were primarily ter-
ritorial ordinances, orders, and proclamations, as well as the common law,
doctrines of equity, and statues of general application in force in Great
Britain at the time.?® Many of the colonial codes initially introduced to
Tanganyika were essentially copies of those developed for use in India,
such as the Criminal Procedure Code, Penal Code, and Indian Evidence
Act.?! The High Court was established under the Tanganyika Order in
Council and its relationship to lower courts was developed through the
Courts Ordinance of 1920. The most superior court in the appellate sys-
tem was the High Court, which had ‘full jurisdiction, civil and criminal,
over all persons and over all matters in the territory’.?> The High Court
also had Admiralty jurisdiction and the power to hear cases involving
crimes and disputes that had occurred before the commencement of for-
mal British rule.?® For this purpose the Special Tribunal was created to
dispose of cases pre-dating the British courts, most of which were “civil
claims caused by war conditions’.>*

Below the High Court were the subordinate courts, which were cate-
gorised as First, Second, or Third Class and had designated authorities,
jurisdictions, and powers of punishment.? First Class courts were presided
over by magistrates or district-level political officers;*® Second Class courts
were presided over by experienced political officers; and Third Class sub-
ordinate courts were presided over by assistant political officers of little
experience.?” Beneath the British subordinate courts were Native Courts,
which were loosely defined as courts of Native Authorities, some of whom
held judicial power prior to British rule. Under this system, cases could be
appealed from any subordinate or Native Court directly to the High
Court.?® The High Court also had the right to revise sentences that
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reached a prescribed level of severity. By utilising administrative officers
and Native Courts, this structure required few professional legal staff
beyond the judges, Registrar of the High Court, Deputy Registrar, a few
Crown Counsels, an Attorney General, and a Solicitor General. This basic
system was inexpensive for the colonial government.

This court system was, in essence, under the purview of the judges of
the High Court, who had full jurisdiction over everyone living in
Tanganyika regardless of colonial racial classification. This changed in
1929, however, when a new ordinance removed Native Courts, and there-
fore most cases involving Africans, from their jurisdiction. This ordinance
fundamentally altered the position of the colonial judiciary in relation to
the administration and the African population. The administration’s moti-
vations for this ordinance, and its implications for both the judiciary and
administration, illustrate the development of the indirect rule system in
Tanganyika and the role of colonial judges within it. Before analysing the
significant impact of the Native Courts Ordinance, it is necessary to first
explore the functions of the High Court and the courts beneath it.

TaE HicH COURT OF TANGANYIKA

The High Court of Tanganyika was both a British establishment and a
colonial construct. It was a ‘hybrid institution’ in that it bore qualities of
a traditional British legal institution as well as the modifications effected
for the colonial context.?” The Court began its work in 1921 in Dar es
Salaam, the colonial capital, with three colonial judges: a Chief Justice,
William M. Carter; and two puisne judges, Gilchrist G. Alexander, and
Robert Walker.?® At that time the High Court occupied the old German
courthouse and, while the exterior was a reminder of the German colonial
legacy, inside it quickly took on a “British atmosphere’ along with the rest
of the territory.®! Judges wore wigs and red or black gowns like those in
use in Britain. The judiciary was very small relative to the administrative
cadre. If the colonial administrators were a ‘thin white line’ throughout
the territory, then the judiciary could be most accurately described as a red
dot in Dar es Salaam.

After its establishment in 1920 the High Court was focused initially on
resolving a backlog of civil disputes, more than half of which fell under the
jurisdiction of the Special Tribunal.?> As civil disputes resulting from the
conditions in Tanganyika during and after World War I were resolved by
the Court, the number of civil cases decreased and by 1925 the majority
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of cases heard at the High Court were on criminal matters. These criminal
cases increased from the 133 tried in 1925 to 312 a decade later in 1935,
which may be evidence of the growing reach of the British system rather
than an increase in crime in the territory.*® The High Court judges’ time
was occupied by revising and confirming sentences from subordinate
courts in both civil and criminal matters and by hearing appeals, most of
which related to criminal matters.*

While the High Court enjoyed a superior position within the territory,
it did not exist in isolation from the larger legal structures in the British
Empire. Cases heard by the High Court could be appealed to the Eastern
African Court of Appeal, which was established in 1902 for appeals from
the East Africa Protectorate, Uganda, and British Central Africa
(Nyasaland).?® By 1921 the Court had increased its jurisdiction, hearing
appeals from Kenya, Uganda, Nyasaland, Tanganyika, and Zanzibar.3¢ Its
Bench was comprised of three judges from the territories under its juris-
diction and these judiciaries were connected to one another through the
Court. Typically, the right of appeal was only exercised by defendants in
serious criminal cases and in substantial civil disputes between expatriates.
When a party did appeal a judgment, the original sentence would not be
carried out until after the case was either dismissed or heard by the Court
of Appeal, which happened in a minority of cases.?”

Cases heard by the Eastern African Court of Appeal could be appealed
to the Privy Council, which served as a final court of appeal for all territo-
ries in the British Empire with established court systems.*® This meant that
in the early twentieth century it had jurisdiction over appeals from ‘one
quarter of the world population’.?® The right of appeal to the Eastern
African Court of Appeal and Privy Council connected colonial subjects in
Tanganyika to the rest of Britain’s territories in Africa and across the globe.
In principle and theory this linked the courts in Tanganyika to the British
court system, but in practice it was rare for appeals to transcend the physi-
cal and legal colonial boundaries of Tanganyika and reach the Privy
Council.

Within the British colonial court system there was a clear division based
on race, which reflected colonial social categories. The existence of two
court systems, the Native Courts for Africans and the British courts for
non-Africans, meant that most cases involving Africans were not initially
heard by the British courts. Moderately serious violations of the law would
be heard by administrative officers in their capacity as magistrates in the
first instance. Therefore, only very serious cases would be heard in the first
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instance by the High Court or by a magistrate working with extended
jurisdiction of the High Court. Most cases of this nature tried at the High
Court involved an African male charged with a crime such as rape, murder,
manslaughter, or grave offences against property, such as arson.

Non-Africans, on the other hand, could expect to have both their civil
and criminal cases—no matter how minor—heard by a British subordinate
court or by the High Court. Unsurprisingly, the civil jurisdiction of pro-
fessional courts was utilised almost exclusively by the expatriate commu-
nity. Though Asians comprised less than 1% of the population, civil cases
between members of the Asian community accounted for 48% of the total
civil cases in 1939.* Similarly, while Europeans accounted for less than a
tenth of a per cent of the population, civil cases between members of that
community account for nearly 8% of the total. In that year 98% of civil
cases involved at least one non-African party. While some few Africans did
have civil cases tried at the High Court and expatriates were tried for seri-
ous violations of criminal law, in general, the High Court only saw Africans
when they were accused of committing a serious criminal offence and saw
expatriates when they engaged in civil disputes.

In order to conduct trials, colonial judges had to travel around
Tanganyika. Travelling courts, also called assizes, were occasionally in use
in Britain to allow judges to hold sessions in smaller villages, but the enor-
mous size of Tanganyika combined with its small judiciary required the
High Court to hear most of its cases on the circuit.*! Between 1923 and
1926, on average, less than 15% of criminal cases were heard in Dar es
Salaam and more than 85% on circuit.*

When serious crimes occurred outside the colonial capital, administra-
tors would apprehend the accused and hold them in prison in the district
until either a magistrate working with extended jurisdiction or a High
Court judge was available to hear the case. Administrators periodically
informed the Court of the pending cases in their districts and at some
point thereafter a judge would travel, usually via the railway system,
motorised vehicle, or steamer, to multiple towns clearing the backlog of
cases from the surrounding district at each stop.*® The number of cases
and logistics of travel dictated when, and to some extent where, the cir-
cuits were held, although some standard routes were in use, with the
Court often stopping in Mwanza and Moshi. The Central Line Railway,
which ran from Dar es Salaam in the east to Kigoma in the west, was one
of the primary paths for the High Court circuits.** The circuits were the
principal means through which colonial judges learnt about the territory
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in which they worked and the Africans they met in court. Colonial judges
seldom interacted directly with Africans during their travels, however.
Judges primarily socialised with district and provincial administrators, and
other expatriates, while on the circuit and learnt about the local circum-
stances and members of the local community through them.*® Colonial
judges typically stayed at rest houses and hotels, when available, but also
stayed with ‘friends’ in the expatriate community or administration when
hotels were unavailable, and socialised with them.

Though the use of the circuit system gave judges an opportunity to hear
cases involving Africans outside Dar es Salaam, it also created challenges for
Africans drawn into cases as defendants, litigants, or witnesses. For the
accused outside Dar es Salaam, it could be a very long wait in prison before
a judge came close enough to his/her location to hear the case, especially
in the 1920s when the High Court travelled on circuit fewer than ten times
per year and typically for only two to three weeks at a time.*¢ The circuit
system could also cause suffering for witnesses, as they could be forced to
travel long distances to get to the judge’s location. At times the colonial
government would pay for witness transportation to the location where the
Court had convened, and for those involved in cases at a subordinate court.
When transportation was not made available for this purpose, however,
Africans could be forced to walk long distances, causing the ‘hardships’ of
being away from their homes and families as well as the risk of illness.*” The
practice of transporting Africans to the location of the Court may also have
impacted the quality of the justice it dispensed. One provincial commis-
sioner noted that the witnesses who were aware of the privations caused by
this travel might be less likely to come forward.*® Another hypothesised
that the whole experience of travelling to the courts and being subject to
British procedures in the courtroom might affect the ‘reliability” of wit-
nesses.* Despite these concerns, the reliance on the circuit system contin-
ued and expanded in its geographic reach during British rule in the territory.
It was regularised during the 1930s through the organisation of standard
circuit routes in 1937.%° The circuit system was revised and extended fur-
ther after World War II, when the colonial government began to make
colonial judges more available to hear cases in the territory after complaints
from the Colonial Office about the overuse of extended jurisdiction by
magistrates in serious cases, as well as severe delays in trials. High Court
circuits remained the primary means through which colonial judges adjudi-
cated cases involving Africans during British rule and they were a peripa-
tetic symbol of British colonial justice outside the colonial metropole.
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Whether working on circuit or in the High Court in Dar es Salaam, the
Court relied on the assistance of colonial subjects to carry out its work.
British officials employed African ‘intermediaries’ to bridge ‘linguistic and
cultural gaps that separated European colonial officials from subject popu-
lations’.®* The professional courts were particularly aided by two catego-
ries of intermediaries: assessors, who were intended to fill the ‘cultural
gap’ between colonial judges and Africans by providing local information;
and interpreters, who bridged the ‘linguistic gap’. Assessors and interpret-
ers were also in use in subordinate courts and assessors could be used in
Native Courts. Both assessors and interpreters provided judges and mag-
istrates with a means of accessing information about Africans and local
circumstances.

While the English jury system had been introduced into many of
Britain’s earlier colonial dependencies, including India and much of British
West Africa, juries were rarely in use in East and Central Africa and were
not used in Tanganyika.®? Instead the courts relied on one or more asses-
sors to advise the judge or magistrate. Assessors had a variety of loosely
defined functions, which included advising a judge on specific topics in
question, such as local custom and customary law, and offering an opinion
on the guilt or innocence of an accused party.®® In sum, they had the quali-
ties of both expert witnesses and juries.* Assessors were distinct from
juries, however, in that they were not asked to reach agreement before
giving their opinions and High Court judges were not bound by their
findings.>® Colonial racial and ethnic categorisations organised the assessor
system in Tanganyika and the backgrounds of assessors typically matched
those of the parties involved in a case.*® Judges used assessors to query
local custom and circumstance. Assessors were usually older, supposedly
esteemed, male community members, like chiefs or headmen.>” Though
younger men could technically be chosen as assessors, it was rare for them
to be asked. Women were also seldom invited to serve in this capacity.

Colonial authorities’ preference for assessors over juries speaks to the
role of race in shaping the procedures of colonial courts. The British
notion of a jury of one’s peers’ was problematic in a colonial context due
to institutionalised racial prejudice in the court system, which relied on
race as an organising principle.®® Some believed that there was a high risk
that juries of Europeans would acquit each other for crimes against
Africans, or that Africans would acquit each other for crimes against
Europeans.® Furthermore, the racist and prevalent view in colonial rheto-
ric that Africans were not intellectually and politically advanced may have



THE MARGINALISATION OF THE HIGH COURT UNDER INDIRECT RULE... 63

affected colonial administrations’ decisions about whether Africans were
capable of sitting as jurors, as juries’ findings on matters of fact would be
binding for the judge in most respects.®® This may have influenced carly
decisions to reject jury trials and the subsequent trend of employing asses-
sors instead. Since judicial officials in Tanganyika could choose to ignore
the opinions of assessors, some judges believed that assessors therefore
minimised the risk of racial differences and prejudices dictating the final
outcome of cases.®! This, of course, assumed that judges would not be
influenced by their own perceptions of race and its relationship to
criminality.

Assessors were more than a compromise from an idealised jury trial
system, however. Ibhawoh asserts that assessors served both ‘practical’ and
‘moral’ purposes for the colonial regime.%> They were, ‘practical in the
sense that European judges often could not understand ... the customs of
people in the dock, and moral in terms of legitimising “alien” courts in the
eyes of Africans’.%® Assessors remained in use after independence and con-
tinued to be regarded as a vital part of the judicial process at the High
Court.** During colonial rule they offered colonial judges a unique means
of connecting to the colonial context while maintaining the freedom to
reject the opinions of colonial subjects in favour of their own notions of
justice.

Like assessors, interpreters provided the medium for interaction
between colonial authorities and subjugated peoples. They played a cru-
cial role in communication within the colonial justice system, in which
professional magistrates and judges were ordinarily unskilled in the Lngua
franca. In Tanganyika the language of the British courts was English and
few legal authorities had more than a basic proficiency in Kiswahili.
Moreover, many Africans did not speak Kiswahili, but spoke a local lan-
guage. As a result, interpreters were ‘essential in judicial work’.®® Finding
qualified interpreters, however, was a problem for the colonial govern-
ment, as interpretation was required from Kiswahili, Arabic, and local lan-
guages into English for the courts. At times two interpreters would be
used, first to translate from a local language into Kiswahili and then from
Kiswahili to English. In the absence of interpreters, magistrates with basic
proficiency would often carry out court proceedings in Kiswahili, but
some acknowledged that their own interpretation skills did ‘not allow for
quick and accurate work’.%® The issue of language and interpretation was
a constant hurdle in the colonial courtroom, leaving room for mistakes
and misinterpretations of the evidence. Translation was also a ‘malleable’
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process and one that was ‘prone to manipulation’ by all players in the
courtroom.®” Even so, court interpreters were an important fixture at the
High Court in Tanganyika, so important that it sought to play an active
role in selecting and training its own interpreters.®® The Court needed
interpreters in order to communicate British notions of justice and institu-
tional practices to Africans, and also relied on them to relay information
from Africans.

The use of assessors and interpreters demonstrates that the colonial
High Court was a product of a process of negotiation between British
legal traditions and the social, political, and economic realities of colonial
life. This can be further illustrated through the impact of the relationships
between expatriates on the administration of colonial justice. The colonial
courts both resolved conflicts between expatriates and reified what expa-
triate behaviour was legally acceptable in relation to Africans. Colonial
judges played this role, however, as members of the expatriate colonial
society, not as outsiders. As part of the colonial elite the colonial judges
often personally knew the expatriate parties in cases before them, espe-
cially those in Dar es Salaam. Justice Alexander remarked in his memoir
that on the same day he would hear a case involving a European, he might
see that same person ‘on the golf course, or the tennis court, or [be] his
fellow guest on that very evening at a dinner party’.® This circumstance
differed from the typical experience of the British judge in Great Britain,
who would not normally have personal knowledge of the parties in the
cases he adjudicated and would not anticipate interaction with them after-
wards. The relationships between colonial judges and European litigants
created potential conflicts of interest, especially in cases where the out-
come could cause social conflict in small and tightly knit expatriate com-
munities. The dual role of the colonial judge as both member and mediator
of a colonial society illustrates that, while the High Court was in theory a
replica of a British court, its location in the colonial context created addi-
tional and distinct challenges to the independence of the judiciary from
social pressures.

Despite the adaptations for and pressures of the colonial context, the
High Court aspired to be a British institution. In the territory it was the
primary symbol of British justice and was more similar to British courts
than the courts beneath it. Though colonial judges tried to infuse their
notions of British judicial practices and principles in the subordinate
courts, these courts applied even fewer British legal procedures and often
blurred the line between the administration and judiciary.
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THE SUBORDINATE COURTS: PROFESSIONAL MAGISTRATES
AND Di1sTRICT OFFICERS

Tanganyika had two categories of British subordinate courts: those of pro-
fessional magistrates; and those of administrative officers. Professional
magistrates, also known as resident magistrates and stipendiary magis-
trates, typically had professional legal training, especially after the unifica-
tion of the Colonial Legal Service, and only carried out magisterial duties.
They were few in number—only five served in Tanganyika during the first
decade of British rule—and sat directly below the High Court in jurisdic-
tion, serving as First Class courts. These magistrates were effectively acting
as High Court judges, especially in the 1920s and 1930s when they were
often granted extended jurisdiction in order to prevent delays in cases
waiting to be heard by a High Court judge on circuit. Professional magis-
trates normally had similar backgrounds to colonial judges. Indeed, many
went on to become colonial judges, but their lifestyles and work differed
in that they usually lived outside Dar es Salaam, had a greater variety of
cases within their jurisdiction, and travelled on circuits only within the
region in which they were based.

While these professional magistrates were a close extension of the High
Court, both in nature and practice, the subordinate courts of administra-
tive officers were markedly different. Under indirect rule the courts of
administrative officers processed both civil disputes and crimes. These offi-
cers, who were magistrates ex officio, combined executive and judicial
duties.” At the higher levels, provincial and district commissioners con-
vened a court of first instance within their districts for matters that fell
under the jurisdiction of Second and First Class courts, at times having the
same level of jurisdiction as professional magistrates. Low-level district
officers usually held Third Class powers, at times exercising powers higher
than their rank. Like professional magistrates, administrators’ powers of
punishment could be extended in the absence of qualified judicial authori-
ties. The courts of political officers were guided by basic procedures and
the presiding officer usually had sole responsibility for recording the events
in the courtroom.

This use of administrative officers in a judicial capacity was in conflict with
the principle of the separation of powers between the executive and the judi-
ciary. Moreover, the administrative duties of district officers could directly
facilitate their role as magistrates, because they could also be called upon to
investigate crimes, apprehend the accused, conduct preliminary inquiries,
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and prosecute cases. This fusion of judicial and executive duties in one per-
son was heavily criticised by the professional judiciary, whose members
resisted any intervention in their sphere by non-professionals and were scep-
tical of this breach of what they held as a treasured British principle.

It was essential for the minimalist indirect rule system that administra-
tive officers processed most violations of the law in their districts, but their
more significant role was as the link in the administrative system between
the Native Authorities and the British administration. Even though the
average administrative officer ‘occupied a comparatively lowly position in
the colonial hierarchy’, he was ‘the effective agent of its policy, the man on
whom the success or failure of that policy mainly depended’.”! In the court
system specifically, administrative officers played the crucial role of con-
necting Native Courts to British courts and, after 1929, directly to the
administration. Between 1925 and 1929, administrative officers heard
appeals from Native Courts in their capacity as magistrates of subordinate
courts and their decisions could be appealed directly to the High Court of
Tanganyika, the Court of Appeal, and even the Privy Council. District
Officers also supervised Native Courts by reviewing the records of deci-
sions and punishments to ensure that their work did not interfere with
British notions of ‘justice’ and ‘morality’ or directly contradict colonial
policy.”?

TuE NATIVE COURTS

Native Courts were numerous and heard the greatest number of cases—Dby
1949 there were over 600 Native Courts which heard about 114,000
cases annually—but they held the most limited powers of punishment and
the lowest prestige.”®> Native Courts were essentially tribunals adminis-
tered by African authorities for Africans, according to their perceived local
customary law and practices, operating under the auspices of the colonial
government. The courts of non-Africans categorised as ‘natives’, as well as
courts functioning according to Shari’a law or Islamic practices under
khadis and liwalis were also considered Native Courts.” These courts pri-
marily functioned on the coast, but also existed in some inland areas.”
The specific placement of the Native Courts in Tanganyika’s court sys-
tem was ill-defined until 1925 when two ordinances established their
jurisdiction and created First and Second Class Native Courts.”® The ordi-
nances also laid out the appeals procedure within the Native Courts system,
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and defined the relationship between Native Courts and British courts. At
this time, cases originating in the Native Courts system could be appealed
to the High Court or revised by it.”” The ordinances also defined both the
civil and criminal jurisdiction of the courts.”® But the types of cases that
came before the Native Courts were usually civil disputes over issues such as
marriage (including bride-price and dowry), adultery, divorce, custody of
children, inheritance, and personal property (frequently about ownership of
cattle), or relatively minor criminal violations.” The geographic jurisdiction
of a particular Native Court effectively corresponded to the administrative
jurisdiction of the Native Authority in charge.

Like the High Court, Native Courts were a product of the colonial
environment. They functioned according to a specific set of assumptions
about Africans and African society.®’ Native Courts across British colonies
in Africa were a complex and dynamic combination of British and African
ideas about African tradition and custom, influenced and shaped by
administrative concerns and preferences. The fundamental idea underpin-
ning the Native Courts system, and indirect rule more broadly, was that all
Africans belonged to ‘tribes’ and that those tribes had traditional authori-
ties in a position to act as the Native Authority, some of whom had pre-
existing judicial powers.8! John Iliffe’s seminal assertion that, ‘The British
wrongly believed that Tanganyikans belong to tribes; Tanganyikans cre-
ated tribes to function within the colonial framework’ offers some insight
into how the colonial administrative structures and ideas about Africans
reshaped African society through the use of the tribe as an organising
principle.3?

The British expounded the idea that customary law was a pre-existing
body of traditional practices in dispute resolution which could be articu-
lated as facts by a tribe’s Native Authority and applied in Native Courts.
Colonial authorities regarded what Africans asserted as customary to be a
continuation of indigenous practices that both supported the Native
Courts system and the claim that colonial authorities had maintained
African practices. The British Mandate for East Africa and subsequent ter-
ritorial Order in Council emphasised that the territorial government should
consider customary law and practices when resolving disputes between
Africans and should attempt to provide ‘substantial justice without undue
regard to technicalities of procedure’.®® British legal authorities only inter-
vened in the application of customary law and procedures when it contra-
dicted colonial authority (either orders from administrators or colonial
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legislation) and when it deemed a practice ‘repugnant’ to British notions of
‘natural justice, equity, or good conscience’.3* The ‘repugnancy clause’
derives from the notion that there is a ‘natural’ law or means of justice that
is universal and innate for all human beings. The British regarded their
legal traditions as natural law in this sense and some African traditions and
laws as unnatural, and therefore repugnant to British ideas of natural jus-
tice and morality.

The ‘repugnancy clause’ was inserted into government ordinances
relating to the courts in most British colonies in Africa and allowed colo-
nial judicial authorities, including the High Court, to be ‘guided by native
law” in their court work when hearing cases involving Africans, but did not
spell out exactly how judicial authorities should deal with claims about
custom.® This clause enabled British colonial authorities to transform
anything that Africans asserted as customary, but colonial officials found
unacceptable, into a practice that colonial authorities could accept as cus-
tomary, or to simply ignore it. In practice, the judiciary only invoked the
clause in a small number of reported cases, but Read asserts that adminis-
trative officers ‘no doubt’ relied on it often in cases on appeal from Native
Courts.®

Customary law was a dynamic product of the encounter between colo-
nial authorities and Africans.®” While colonisers arguably ‘invented’ or at
least influenced and elaborated on customary traditions to draw Africans
into the colonial structures and under colonial authority, some Africans
also used both law and legal procedures as a ‘weapon’ or ‘resource’ within
their own communities and against British authority.®® The development
of customary law and the ability of African authorities to articulate and
negotiate it were closely linked to the individuals deemed to be Native
Authorities. British administrators had substantial control over the selec-
tion of Native Authorities and could remove those who were not willing
to fall into line with British policies and methods.® In communities lack-
ing a centralised authority or perceived tribal identity, the British attempted
to establish Native Authorities who held both executive and judicial pow-
ers concurrently, much like a District Officer. They were given the oppor-
tunity to articulate the customs of their communities and this arguably
fortified their personal power. Ultimately, the colonial Native Court
became a ‘corner-stone’ of administrative efforts to rule indirectly.”® The
Native Courts, however, remained under the auspices of the judiciary until
Governor Cameron revised the relationship between Native Courts and
the judiciary in 1929.
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GOVERNOR CAMERON, CHIEF JUSTICE RUSSELL,
AND THE NATIVE COURTS ORDINANCE OF 1929

When Cameron became Governor of Tanganyika in 1925 he found a
loose and somewhat unstructured system of indirect rule. Determined to
expand the system, he quickly set about ‘restructuring’ the Native
Authorities.” He codified his ideas about effective colonial governance in
an ordinance in 1926, which was aimed at expanding the authority and
standardising the role of Native Authorities in African communities
throughout the territory.”? Shortly after adopting the ordinance Cameron
turned his attention to developing the Native Courts. He wanted them to
become an extension of the powers granted to Native Authorities and a
means of reinforcing tribal units, which theoretically would be more effi-
ciently governed as a result. This was central to his idea of effective indi-
rect rule. Cameron also reportedly thought, ‘that by recognising the
juridical rights of a Native Authority he could not only restore old equilib-
riums, but also force African law into adapting to changing conditions’.?3

In Cameron’s vision the Native Courts would not only serve as plat-
forms for the resolution of disputes between Africans, but would also be
institutions through which administrative orders could be implemented
and reinforced, since they were to become the ‘tribunal for trying cases
arising out of orders and rules issued by Native Authorities’.** By discon-
necting the Native Courts from the British courts, Cameron created a
‘self-contained system under administrative supervision’.”® The mecha-
nism for this was the Native Courts Ordinance, which gave administrators
the sole right to hear appeals from Native Courts and prevented judges
from interfering in cases under the jurisdiction of the Native Courts.
Cameron maintained, despite claims of administrative hegemony from his
critics, that his proposed policy was motivated by protecting Africans from
the ‘alien’ British court system and ‘legalism” and ‘technicalities’ of British
judges, who he believed would impose British legal principles that would
be damaging, confusing, and disruptive to Africans and their traditions.”
Cameron’s position was supported by much of the administration, who
regarded the legal procedures championed by judges to be completely
inappropriate for Africans and out of step with British goals in the
territory.

The Governor’s efforts to garner support for his initiative to remove
Native Courts from the supervision of the judiciary provoked aggressive
opposition from the judges. Though Tanganyika’s second Chief Justice,



70 E.R. FEINGOLD

William A. Russell—referred to by his middle name Alison—had initially
supported Cameron’s indirect rule policies, he fervently rejected
Cameron’s attempts to place the Native Courts under administrative con-
trol, regarding the proposed change as a ‘return to a pioneer stage of
administration”.’” This subject became the central matter—among many—
of disagreement between the two men. Their differing opinions over the
ordinance are well documented.”® Yet, in the late 1920s, the fissure
between Cameron and Russell over the jurisdiction of the courts grew into
a feud, well known in Tanganyika and to the Colonial Office through a
seemingly endless series of strongly worded letters from both parties. The
non-jurisdictional matters of disagreement in their correspondence, which
have been mostly overlooked by historians of indirect rule in Tanganyika,
reveal rival ideologies over the role of the professional judiciary under
indirect rule and help to shed light on how the ordinance was a part of a
larger marginalisation of the judiciary under Cameron. Cameron’s view
that the judiciary should have a very limited role in Tanganyika and should
be secondary to the administration was in direct conflict with Russell’s
efforts to expand the judiciary and maintain its position as the authority in
all legal matters.

In addition to their differences over the supervision of the Native
Courts, Cameron and Russell disagreed strongly over the size of the judi-
ciary and the salaries for its members. Cameron believed that only a small
colonial judiciary would be needed to process very serious cases in
Tanganyika once his policies were in place and therefore resisted any
attempts to enhance the size of the judiciary or add to its influence. He
even sought to decrease the number of judicial officials in Tanganyika,
believing the judiciary to be inefficient, underworked, and a financial drain
on the colony.”” According to Cameron all that the territory needed was a
small court able to hear the most serious criminal matters and civil suits
between expatriates. Cameron resented, and perhaps feared, Russell’s
attempts to deal with Africans directly and complained that the Chief
Justice’s actions were ‘outside the sphere of his own duties’.!? Cameron
protested that the High Court judges, ‘know nothing of the language, the
customs, the modes of life and thought of natives, whereas, on the other
hand, the natives know nothing of the High Court and do not understand
its intervention between themselves and their Administrative Officer, who
in their eyes represents the Governor’.1%

Russell, on the other hand, sought to maintain the judiciary’s oversight
of all judicial matters and suggested an increase in the number of judicial
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officers due to an overwhelming workload for the courts.!®> While there is
not sufficient evidence from the period to substantiate claims from either
side about work hours of individual judges and magistrates, correspon-
dence on the number of cases waiting to be heard by the courts gives cre-
dence to Russell’s claim that at least part of the judiciary was not able to
keep up with the cases filed in all of the court system. In 1928, advocates
complained bitterly to the Registrar of the High Court that there was a
backlog of 247 civil cases in one district, which one advocate regarded as
‘tantamount to an almost complete cessation of the administration of jus-
tice in the District’.! Ultimately, debate over the size of the judiciary in
the late 1920s did not affect the number of judges and magistrates work-
ing in Tanganyika. Nevertheless, the debate about court size illustrates that
as Tanganyika moved towards a more rigid application of Cameron’s form
of indirect rule, senior administrators attempted to minimise the role of
the judiciary in the territory and feared its intercession in zheir sphere.

Furthermore, Cameron viewed the work of the judiciary as having a
comparatively low value to that of the administration. Cameron’s appraisal
of the value of the judiciary was evident in another squabble with Russell
over the salaries of judges. Cameron rejected raises for the judiciary and
‘reduced” Russell’s salary to that of the Chief Secretary.!®* This move was
both a personal affront to Russell and a political statement that the Chief
Justice, who was typically regarded as second only to the Governor in
terms of status, should not be ascribed a greater value through his salary
than that of a high-level officer.

It seems that despite the significant political and ideological differences
between Russell and Cameron, the immovable positions they both occu-
pied stemmed from, or were exacerbated by, the vicious personality con-
flict between them. Tanganyika was beginning to build a tradition of
dueling governors and chief justices as Governor Byatt and Chief Justice
Carter, who preceded Cameron and Russell, were also ‘known to disagree’
and apparently did not have an amicable interpersonal relationship.!?® One
might question whether the negotiation of the structure of the early colo-
nial government provoked interpersonal conflicts between the two indi-
viduals who acted as heads of their spheres of government.

One possible indication of the personal nature of the conflict between
Cameron and Russell is that after Russell’s retirement, which was regarded
as a protest against Cameron’s actions and the Native Courts Ordinance
of 1929, Cameron changed his views on the salary and the size of the
judiciary.'? Cameron eventually supported efforts by the new Chief
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Justice, Joseph A. Sheridan, to increase the salaries of judges and acknowl-
edged the need for more judicial staffin Tanganyika not long after Russell’s
departure.!?” Chief Justice Joseph Sheridan worked more casily with the
administration than his predecessor and his ‘popular personality’ seems to
have eased his work in the territory and facilitated somewhat improved
relations between the judiciary and the administration.!%®

In the end the Colonial Office had to determine whether to allow
Cameron’s proposal to remove the Native Courts from the jurisdiction of
the High Court.’” Despite protests from the judiciary and Legislative
Council in the territory, the Colonial Office sided with Cameron.'? The
result was the Native Courts Ordinance of 1929, which gave the adminis-
tration absolute power over Native Courts. When the ordinance came into
effect, provincial commissioners gained the authority to create or elimi-
nate Native Courts, determine when sessions were held, remove any
member of a Native Court, appoint individuals to serve as courts of appeal,
exclude individuals from the jurisdiction of a court, revise proceedings,
and transfer any case from the courts to the subordinate courts.
Additionally, the Governor could make and amend all rules in relation to
the courts, setting fees, practices, and procedures at will. The Native
Courts were given jurisdiction over Africans in both civil and criminal
matters and were expected to carry out proceedings according to custom-
ary law, subject to the repugnancy clause. Advocates were barred from
entering Native Courts.

It was the ordinance’s provision relating to appeals, however, which
deeply affected the position of the High Court and split the bifurcated
system into two separate court systems in the territory. The ordinance
specified that appeals from the Native Courts system would go to the
administrative chain of command: first to the District Officer (in his capac-
ity as an administrator, not as a magistrate), then to the Provincial
Commissioner, and finally to the Governor.!™ This move disconnected
Native Courts from the British appellate system, removing most disputes
between Africans from the jurisdiction of the High Court, sidelining
judges and isolating them from Africans.!'? It was a definitive victory for
the British administration. Challenges to its authority and to that of the
Native Authorities were safely under administrative supervision.!® The
ordinance represented the climax of the transformation of indirect rule
under Cameron, significantly elevating the power and prestige of the colo-
nial administration and Native Authority over Africans, and endowing
Native Courts as stronger agents of the colonial government.
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The combined impact of removing most cases from the supervision of
the High Court and Cameron’s assault on the size of the judiciary was a
marginalisation of the judiciary in the sphere of colonial justice. Colonial
judges had even more limited interactions with and influence on Africans
as a result of the ordinance. At the height of indirect rule in Tanganyika,
colonial judges reached their lowest point of prestige and least influence in
the administration of justice.

This process in Tanganyika bears some key similarities to the episode of
judicial reorganisation in 1914 in Southern Nigeria under Lord Lugard,
although one of the driving concerns there was limiting the role of the
African lawyer, which was not under debate in Tanganyika at the time
because there were not any Africans with legal qualifications.!* The simi-
larities are not surprising given the years Cameron had spent working in
Nigeria following the reorganisation there and prior to becoming
Governor of Tanganyika.

Though Tanganyika’s colonial judges watched their jurisdiction shrink,
they had other functional and symbolic roles in the territory, which were
maintained and even expanded after 1929. Colonial judges were both an
embodiment of the rhetoric supporting British rule and facilitated the
application of indirect rule polices in Tanganyika. Thus the judiciary
remained a central part of the development of Tanganyika as a British
colony.

THE RoLES OF COLONIAL JUDGES IN TANGANYIKA

It is clear that the main role of colonial judges throughout British rule was
to adjudicate cases under their jurisdiction. In doing so, they helped to
establish British rule in Tanganyika and maintain law and order. Yet their
mere presence was also of symbolic importance to British rule in the terri-
tory. The rhetoric justifying the presence of British authorities in Tanganyika
during the interwar years was not only that of ‘protecting’ Africans but
also ‘civilising’ them. The ‘civilising mission’ purported to bring British
ideas of civilisation to ‘uncivilised” Africans. The colonial law, British
courts, and British control over customary courts were at the heart of
twentieth-century colonial civilisation. Mahmood Mamdani asserts that
“The torchbearers of that civilization were supposed to be the colonial
courts. The courts were intended neither just as sites where disputes would
be settled nor simply as testimony to effective imperial control; rather, they
were to shine as beacons of Western civilization.”!!® The judiciary saw itself
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and was pointed to in colonial rhetoric as a human embodiment of the law
and served as evidence of Britain’s proclaimed commitment to ‘civilise’ the
territory, not just rule it.''¢ Still, there was a fundamental contradiction
between ‘civilising’ rhetoric encouraging the introduction of British ideas
and institutions, and the driving idea behind indirect rule, which was to
keep Africans ‘native’. In this sense, the judges as civilisers were in conflict
with indirect rule policies, yet remained a symbol of British rhetoric aimed
at legitimising colonial rule, and the Empire more broadly. Moreover, the
presence of colonial justice systems, the common law, and colonial judges,
may have also helped to project the idea that colonial administrations were
Sust” and circumscribed by the law, thereby minimising the more repres-
sive character of colonial rule and making it more acceptable to liberals in
the metropole.

Colonial judges also provided practical facilitation of the indirect rule
system’s reliance on administrators serving as magistrates. Using adminis-
trative officers as magistrates minimised the need for professional legal
staff, keeping costs down and limiting the interference of trained lawyers
in African affairs. Though many judges would have preferred for only
professional lawyers to have judicial powers, this was typically recognised
as a financial impossibility, and administrators needed guidance and
instruction on how to perform magisterial duties.!'” The judiciary facili-
tated this key element of indirect rule by acting as legal leadership and
educators for administrators in their magisterial duties. Colonial judges
held ten-day courses for new cadets on the penal code, criminal procedure
code, and code of civil procedure, and sent out circulars with instructions
to magistrates on how to carry out their duties.!® Russell personally cre-
ated a handbook for magistrates to communicate the judicial point of view
on how justice should be administered to junior magistrates and offi-
cers.'’® His aim was to improve the quality of the work of lay magistrates
by providing them with professional guidance. Colonial judges further
facilitated the administration of law exams to new administrative officers,
who were required to pass a series of them, usually within their first year in
the territory.!?® The training of lay magistrates allowed the judiciary and
administration to work together. It was also a means through which senior
judges would impress on junior administrative officers their ideas about
how to administer justice.

While colonial judges aided the work of administrative officers, they
also provided a check on their actions through revising magistrates’ deci-
sions and hearing appeals. In these ways judges could curb excessive
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punishments or quash decisions that were out of line with the law in
force at the time (barring those cases originating in Native Courts after
1929). The law both fortified and limited the power of the colonial
administration as colonial judges could use the law to curb the power of
individual administrators who attempted to use the administration of
justice as a means of increasing their local authority or personal prestige.
Furthermore, the judiciary had a direct line of communication with the
Legal Adviser at the Colonial Office and could complain about the activ-
ities of the administration without a threat to their tenure in the Colonial
Legal Service. Therefore, the judiciary had a means for attempting to
resist administrative policy initiatives within the territory, however
unsuccessfully at times.

Though the main role of the judiciary was to apply the laws necessary
to maintain order as well as limit crime in Tanganyika, the jurisdiction of
the professional courts over civil disputes meant that many cases before
colonial judges were related to civil transactions and commerce. Colonial
judges saw themselves as assisting ‘normal methods of trading’ and pro-
viding ‘the security of recourse to the Courts in the giving of credit’.!?!
Parts of the community of expatriate traders also apparently regarded pro-
fessional judges and magistrates as facilitating their civil transactions.!??
This was of particular concern to much of the Asian population, which
grew dramatically during the first decade of British rule to more than
double its original size.!'?> Many members of the Asian community were
involved in trade and brought a substantial number of civil cases to the
professional courts. The Indian Association even requested the establish-
ment of a permanent court in a location which lacked one, arguing that
since the province was,

rapidly progressing in all its commercial developments, my association feels
the necessity of having a permanent Court at this station, to facilitate larger
credit transactions in trade, and also because a permanent Resident
Magistrate would naturally be able to pay more attention to all Court aftairs,
than the District Officers, who, although doing excellently, are mostly
engaged in administrative work.!*

In providing a mechanism for the resolution of business disputes and
transactions, colonial judges assisted with the development of commerce
in the territory and facilitated its economic development in line with impe-
rial economic aims.
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Finally, colonial judges in Tanganyika were in a unique position to
engage with their counterparts in neighbouring British territories due to
their role on the Eastern African Court of Appeal. By virtue of being mem-
bers of the High Court, judges in Tanganyika were also on the Bench of
the Court of Appeal. Thus they travelled to other East African territories
to hear cases as well as host judges from the other benches when appeals
sessions were held in Tanganyika. In this capacity colonial judges became a
link to the rest of Britain’s East African territories, and part of attempts to
draw the new Tanganyika Territory closer to the more established colonies
of Kenya and Uganda. This link supported the Colonial Office’s agenda of
creating a closer relationship between the three territories and its efforts to
standardise the administration of justice across East Africa.

Through these multiple roles, colonial judges were active participants
in the colonial rule of Tanganyika. Though they saw themselves as having
higher social and moral objectives than the administration, as well as a
unique impact on the lives of Africans, in reality they had little contact
with Africans, to most of whom the High Court was essentially inaccessi-
ble, especially after 1929. Yet the various roles of the High Court beyond
adjudicating cases reveal that it was a multi-faceted institution, which facil-
itated the policies of the colonial government and the work of expatriate
communities, while also acting as a check on some of the powers of the
low-level colonial administrators. Colonial judges undoubtedly assisted in
colonial development of the territory and were a part of larger imperial
efforts to connect Tanganyika to neighbouring British colonies and the
Empire.

CONCLUSION

The 1929 Native Courts Ordinance had a significant impact on the admin-
istration of justice in Tanganyika. The government’s decision to sever the
relationship between the Native Courts and the High Court may have had
little practical effect on most court cases in the Native Courts, as few had
made it to the High Court before 1929, but it reshaped the structure of
colonial justice under indirect rule in Tanganyika, as well as the position of
the judiciary in the colonial state.

The Native Courts were an effective tool in the elevation of administra-
tive power under Governor Cameron. Removing Africans’ right to appeal
to the High Court on matters relating to administrative policy and Native
Authorities tipped the balance of power between the judiciary and admin-
istration, entrenching administrative power over African life and law.!?®
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Cameron’s policies significantly marginalised the judiciary in the sphere of
colonial justice, severely limiting the High Court’s jurisdiction. The mar-
ginalisation of the judiciary was far from complete, however. In fact, it
could not have been so without damaging the colonial state, because indi-
rect rule in Tanganyika relied on a functioning judiciary with British colo-
nial judges for a variety of symbolic and practical purposes.

Though the ‘parallel’ court systems—the Native Courts system and the
British court system—remained in place until after national independence,
the appellate system and the relationship between the two systems under-
went numerous revisions both before and, more significantly, atter World
War II. In the decade preceding World War II, the court systems were
revised twice by new ordinances, both of which made noteworthy changes,
but neither fundamentally altered the position of the High Court, the
nature of colonial justice, or the identities of the individuals who were a
part of the systems. First, the Courts Ordinance of 1930, which replaced
the 1920 ordinance, laid out who in Cameron’s new administrative struc-
ture would serve as a magistrate and at what level in each district. It also,
for the first time, defined the jurisdiction of resident magistrates, making
them courts of the First Class.!?® A little over a decade later and during
World War II, the Courts Ordinance of 1941 abolished the system of mul-
tiple courts of varying levels in a single district and created a single District
Court in cach administrative district.!?” Magistrates of all three levels could
sit at this Court with defined powers of punishment based on individual
administrative rank. Any case heard in the District Court could be appealed
directly to the High Court, excluding appeals of cases from Native Courts
heard by the same officers, but in their administrative capacity.

While the administrative appellate system for cases generated in Native
Courts remained in place alongside the changes of the 1930s and early
1940s, there was one important modification to the appeals process for
cases in Native Courts in 1940. Though the Governor remained the final
word in these appeals, he began to officially convene an appeals board to
make recommendations to him on case verdicts.!?® The membership of the
appeals board was initially confined to members of the elite administra-
tion, including the Attorney General, the Administrative Secretary, and a
Provincial Commissioner.'?® Its creation marked the beginning of the
transfer of the Governor’s powers to those more involved in African
administration and justice, and it was a precursor to post-World War II
changes that began the slow reintegration of judges into the decision-
making process on Native Court cases and the long journey back to the
level of appellate authority the Court had before 1929.
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CHAPTER 4

The Resurgence and Expansion
of Tanganyika’s Judiciary, 1945-1958

After the end of World War II British authorities began to assess the impact
of the war on colonial administrations, including reduced manpower,
scarce resources, and impaired infrastructures. In the years that followed
the Colonial Office implemented policies aimed at reasserting, and even
bolstering, British colonial rule. These policies and their accompanying
rhetoric centred on colonial reconstruction and development and were
supported by the Colonial Development and Welfare Act of 1945." Kirk-
Greene asserts that the Act ‘stood British practice on its head by replacing
the hallowed economic policy of colonial self-sufficiency with large sums
of grants for development and staft increases within the colonies’. At the
time, the prevailing political view in the metropole was that the Empire—
or at least parts of it—would be under British rule for many years to come.
Though nationalist movements in African colonies were in the early stages
of development compared with those in India, Iliffe argues that Africans
‘began to demand a voice in post-war planning’ because World War II had
‘brought greater awareness of external affairs’ to the continent and pro-
vided a new perspective on their position as colonial subjects.?

In Tanganyika the colonial administration proceeded with its post-war
development agenda. Changes on the international stage had affected the
legal status of the colony, but they had little impact on the way in which
the British administered the territory. The founding of the United Nations
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and related dissolution of the League of Nations placed Tanganyika (and
all other mandate territories) under the United Nations’ Trusteeship
Council. The Council had different aims from its forerunner; whereas the
mandate system had provided the legal framework for victorious imperial
powers to expand their colonial domains after World War I and further
entrench colonial rule, the Trusteeship system emphasised development
towards self-government.? Many regarded the Trusteeship system as a ‘lig-
uidator of colonialism’, but it did not precipitate any immediate move-
ment for the independence of Tanganyika.* Instead, the Colonial Office
and government of Tanganyika paid lip service to the priorities of the
United Nations while operationalising their colonial development schemes
for the territory, including export-oriented agriculture and the reform of
local government.®

Governor Cameron’s version of indirect rule in Tanganyika remained
mostly intact throughout World War II, but while it can be understood as
a means to an end during the interwar period, Iliffe argues that ‘it became
an end and not a means’ in the post-war period.® By the early 1950s
administrators began to view the structures underpinning indirect rule as
a barrier to the new colonial development policies.” The heavy reliance on
administrative officers as police officers and magistrates was not producing
the results the pre-war administration had envisioned and was subject to
renewed scrutiny by the Colonial Office. Yet concerns about the justice
system were not new. These criticisms were holdovers from the raging
debate of the 1930s, both highlighted and exacerbated in a famous com-
mission of inquiry report known as the Bushe Report. While many of the
recommendations in the Bushe Report were not taken up in Tanganyika
in the 1930s, after World War II the administration began to implement
some of the Bushe Commission’s suggestions. This post-war environment
created a space for the judiciary to regain some of the ground it had lost
under Cameron. Between 1945 and 1958 the judiciary grew in size and
geographic reach, took the first steps towards unification and integration
of the court systems, and increased its stature inside the territory. Changes
to imperial courts outside Tanganyika also increased the prestige of the
colonial judiciary in general and enhanced its importance in the mainte-
nance of the colonial state and Empire.

The position of colonial judges in Tanganyika was further affected by
debates in the metropole. Judges in London and the colonies reinvigo-
rated a long-standing debate about the independence of the colonial judi-
ciary from the administration, focusing on the process of dismissal of
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colonial judges.® The post-war round of this long-standing debate was
sparked by the forced retirement of a judge in the Colony of the Straits
Settlements named A.K. a’Beckett Terrell, and had no direct relationship
to the functioning of Tanganyika’s judiciary. But his dismissal drew atten-
tion to the tenuous position of colonial judges throughout the Empire
and opened the door for them to challenge it. At this time the Colonial
Office was also reviving and revising its efforts to hire better quality bar-
risters and facilitated administrative officers being called to the Bar. As a
result of these activities and changes, precipitated by World War II, some
of the post-war colonial legal officers in Tanganyika held perspectives and
had experiences that differed considerably from those of their
predecessors.

This chapter demonstrates that while the post-war era was hardly a
renaissance for colonial judges in Tanganyika, it was a period of resur-
gence and expansion of the judiciary in comparison with the interwar
years. This phase of relatively clear skies for the British in Tanganyika after
World War II nurtured green shoots in the judiciary, which sprung up
through the cracks in the dusty foundations of the indirect rule system.’
This growth was opportune for the administration as it would, in turn,
depend on the newly strengthened judiciary to help it redefine its legacy
and legitimise its resistance to the next gathering storm: the movement
for national independence.

THE BUsHE COMMISSION AND THE JUDICIARY
OF TANGANYIKA

Among the numerous colonial commissions of inquiry sent to Africa, the
Bushe Commission remains one of the most famous. Though it had little
impact on the administration of colonial justice in Tanganyika during the
interwar period, colonial administrators revisited its findings after World
War II and its recommendations became an important part of post-war
planning in Tanganyika. The Secretary of State for the Colonies tasked the
Commission with examining the administration of justice in relation to
Africans in Tanganyika, Kenya, and Uganda. It provided a platform for
members of the administration, judiciary, and colonial society to air their
grievances and offer their opinions on colonial justice.!® Approximately 86
witnesses from the three territories testified before the Commission. The
Bushe Report and associated evidence, published in 1934, are rich sources
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on colonial courts and procedures, penal practices, and notions of justice
in British East Africa.! The Commission’s report reveals the differing
points of view of the administration and judiciary on the causes of defi-
ciencies in the courts, and on proposed remedies.

The Secretary of State for the Colonies appointed the Bushe Commission
shortly after the replacement of the Indian Penal and Criminal Procedure
Codes in 1930 with new codes.> Colonial administrations enacted the
new codes to quell concerns within and outside the Colonial Office that
the Indian codes had been altered too far from English legal practice in
order to take local circumstances into account and were, as a result, unsuit-
able for use in British colonies in East Africa.'®* Some colonial administra-
tions, however, aggressively criticised the new codes claiming that they
were inappropriate for Africans because they implemented procedures and
practices which they viewed as unnecessarily technical and therefore an
impediment to the administration of justice. The Commission’s charge
was to examine the administration of the criminal law under the new
codes, including the procedures and practices of courts and police, as well
as other matters in relation to the administration of justice. The Native
Courts, as institutions, were outside the Commission’s terms of reference,
but it did examine the issue of punishment because it was a concern for the
Colonial Office and territorial governments.

Bushe, the Legal Adviser of the Colonial Office at the time, led the
Commission, which included the Attorney General of Kenya, a settler liv-
ing in Kenya, the Secretary for Native Affairs of Tanganyika, the Registrar
to the High Court of Uganda, and a Judge of the High Court of Uganda.!*
They went on a two-month journey through the three territories and at
the end of the trip all the members reached a general consensus on the
Bushe Report’s recommendations.'® Supporters of the Commission’s
conclusions cited the diverse range of positions and perspectives of its
members as evidence that it was unbiased and provided a fair and accurate
picture of the situation in East Africa. Yet its detractors argued that it was
driven by officials looking to enhance the position of the judiciary in the
region. Given that the Chair was the Legal Adviser and that three of the
members had legal backgrounds (all of whom eventually became Chief
Justices) it is not surprising that the Commission definitively supported
many of the viewpoints held by the judiciary.’® Nor is it surprising that its
findings were vigorously rejected by many of the members of the East
African administrations and that they aggravated pre-existing tensions
between the judiciary and administration in East Africa.
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These tensions stemmed from differing views in the administration and
the judiciary about who should be involved and who could be most effec-
tive in the administration of colonial justice. This topic had been at the
heart of the 1920s debate in Tanganyika over the supervision of the Native
Courts. By the 1930s, however, the debate shifted focus to the role of
administrative officers as magistrates, case delays, and extension of juris-
diction to magistrates for serious cases. By the 1930s there was general
consensus that a British court system in Tanganyika was necessary for the
territory and that the system was dysfunctional and in need of revision in
order to limit the delays and hardships for witnesses.!” Therefore the dis-
cussion centred on how to improve the system within Tanganyika and
who would be responsible for administering justice to Africans.

Administrators and judges held ‘sharply divided opinions’ over who
could carry out court work most efficiently and effectively: the judges with
their legal training and courtroom skills; or the administrators with their
local experience and self-proclaimed knowledge of ‘the native’.!® While
some individual members of the Bushe Commission, and many in the
colonial judiciary, objected to the use of administrative officers as magis-
trates in principle, because it violated the principle of the separation of
powers, the Commission accepted that ‘financial considerations’ would
not allow for a complete professionalisation of the courts. Instead it opted
to make recommendations for how to fix the broken judicial ‘machinery’,
based on the assumption that administrators would continue to have some
magisterial duties.?

The Commission was primarily concerned with the delays resulting
from the small size of the High Courts and, in Tanganyika specifically, its
centralisation of the High Court in Dar es Salaam.?° The Report cited the
situation in Lake Province, where individuals accused of crimes might
wait, on average, three and a half months for a trial and could be forced to
wait as long as seven months. These delays were unjust, especially for those
accused of murder and held in remand during that time, and it had an
adverse effect on the memories of witnesses.?! It was also alarmed by the
‘excessive jurisdiction’ of magistrates and the overuse of extending the
jurisdiction of the High Court to lower authorities. The Commission
complained that the overuse of administrative officers in a magisterial
capacity not only led to rampant misapplication of legal procedure, but
also worsened delays because High Court judges were forced to spend a
great deal of their time reviewing and revising incorrect procedures and
practices in District Courts.
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Therefore, the Commission sought to limit the use of magistrates with-
out legal training as much as possible by increasing the number of High
Court judges in Tanganyika by two to a total of five, and placing the new
judges at Mwanza (Lake Province) and Tanga or the Northern Province
to limit the extreme delays experienced in those areas with high caseloads
that were far removed from Dar es Salaam.?? The increased personnel
would remove the need for extended jurisdiction from the magistrates in
all areas of the territory, except for the more isolated Lindi Province and
south of Western Province, which were difficult for the Court to reach.??
The Commission further suggested that the Court should use the circuit
as an opportunity to deal with the appeals, confirmations, and revisions at
or near the local station from where they were generated, rather than deal
with them in Dar es Salaam, thereby lessening delays due to the difficulty
of communication and transportation of documents.?* The professional
magistracy should be expected to deal with a larger percentage of serious
cases, committing only capital cases to the High Court and leaving the less
serious cases to magistrates to handle within their own jurisdictions.?
Rather than simplify or revise British procedure in accordance with admin-
istrative preferences, the Commission advocated maintaining the proce-
dures under the new codes, but wanted them carried out as much as
possible by those with legal training.?

Upon publication the Bushe Report garnered significant attention
among colonial officials and has been aptly described by Morris as a ‘water-
shed” in East African legal history.?” The Report was arguably an carly sign
of a shift from a ‘rough and ready’-style colonialism to one which could
withstand scrutiny in the metropole, by the League of Nations, and from
colonial society.?® Nevertheless, it had little practical impact in the years
immediately following its publication.?® The governors of Kenya, Uganda,
and Tanganyika aggressively rejected the Report’s substantial recommen-
dations relating in principle to the overuse of administrators in a legal
capacity.’® Though the territorial governments and Secretary of State for
the Colonies did accept many of the smaller and more limited recommen-
dations, few were carried out.?! Financial limitations, logistical challenges,
and the outbreak of World War II are potential explanations for why the
recommendations that were accepted before World War II were either
only partially implemented or did not come to fruition in the 1930s.3

Yet the rejection of the major recommendations can be understood dif-
ferently. It is clear that the acceptance of all the Bushe recommendations
by territorial governments would have had profound consequences for
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indirect rule. Had they been implemented they would have diminished
the role of administrators in court work and cast doubt on the legitimacy
of the system in place, creating upheaval in the territorial government,
which was still progressing in the implementation of Cameron’s renova-
tions from the 1920s. This is perhaps the most useful explanation for why
the Report provoked such an aggressive response inside and outside East
Africa. As one editorialist put it, ‘the report has been described as contrary
to the whole spirit of indirect rule’.?® Indirect rule relied on both judges
and administrators, but it privileged and prioritised the administrators,
reinforcing and counting on their personal power and influence. To
change the administration of justice in the way the Bushe Commission
envisioned would have fundamentally altered the nature of indirect rule in
Tanganyika, which neither colonial administrators nor the Secretary of
State were prepared to do in the 1930s.3*

The Report and its recommendations were limited to East Africa, but it
reverberated across the continent because it cast doubt on the legitimacy
of non-legal judicial authorities in British territories in Africa. Furse, the
head of recruitment at the Colonial Office, reported after a visit to the
Sudan that ‘nothing has created such apprehension in the Sudan Service as
the Bushe Report’.3 The Sudan Political Service, which was separate from
the Colonial Service, relied on administrative officers to carry out magiste-
rial duties, including conducting full trials in isolated stations, where one
officer could be judge, jury, and counsel for the defence.?® Administrators
were required to pass a law exam before they could earn an increase in sal-
ary, but, as in Tanganyika, were often very inexperienced in the adminis-
tration of justice in the early stages of their service.’” Morcover, the Sudan
Political Service staffed its judiciary more like the Indian Civil Service than
the Colonial Service in that it chose judges from the administration to join
professional judges on the Bench.?® The limited number of professional
magistrates and judges in the territory created a worrying contrast between
the administration of justice in East Africa, already under intense criticism,
and that in Sudan. Furse reported that the findings of the Commission had
provoked high-level administrators in the Sudan to consider a scheme to
choose experienced administrative officers from their service and send
them to London to obtain legal training, be called to the Bar, and then
return to the Sudan as provincial judges of the territory with increased
salaries.®* The Commission’s conclusions did not go unnoticed in London
either, where it sparked debate in papers and journals as well as within the
Colonial Office.*® The Report, therefore, had a greater significance than
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its impact on East Africa alone and its overall effect cannot be measured by
the few changes on the ground in the three territories in the 1930s.*!

Concerns over the administration of justice in British colonies, and
indeed most matters under the purview of the Colonial Office, were
dwarfed by the outbreak of World War II in Europe. The issues raised by
the Report were brushed aside in the face of wartime exigency. Still, they
were not forgotten by the Colonial Office or those in the government of
Tanganyika. After the conclusion of war efforts, officials in London and
Dar es Salaam began to reference the Report as their focus shifted to post-
war reconstruction and development. Moreover, the legacy of the Bushe
Commission was not only its recommendations, but also the ‘harmed’
relations between the administration and judiciary, which persisted in East
Africa during World War I1.#2 The Governor of Tanganyika bemoaned the
situation in a letter to the Colonial Office in 1944:

There is quite a long history of sporadic bickerings, interspersed by periods
of definitely strained relations between the Judiciary and Administration in
this Territory, and this has resulted in an attitude on the part of the
Administrative branch generally, and indeed, of some other sections of opin-
ion, towards the High Court which is tinged with resentment and impa-
tience, while the attitude of the High Court Judges on the other hand often
shows signs of extreme irritability with, and lack of consideration towards
the administrative branch. This is an unsatisfactory state of things, and I
think every possible step should be taken to try and remedy it when oppor-
tunity offers.*?

The administration decided to urge the Colonial Office to replace indi-
viduals in the judiciary that it blamed for the ‘discord’.** Justice R.M. Cluer,
who was especially outspoken and regarded by the administration as
adversarial to its policies, was the first to be transferred and joined the
Bench in Jamaica.®

With such deeply rooted animosity, however, the Governor feared that
the dispute between the administration and the judiciary had become
‘almost tradition’.*® When the territory needed a new Chief Justice to
replace Ambrose Henry Webb, the Governor requested the appointment
of someone from outside of Tanganyika who might help renew positive
relations with the administration. As a result, Justice Mark Wilson, who
was a long-standing member of Tanganyika’s judiciary and regarded by the
Governor himself as qualified for the post, was passed over for the appoint-
ment.*” Instead, in 1945, George G. Paul, known as Graham Paul, was
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brought in from Sierra Leone where he had already served as Chief Justice.
The method of replacing individuals without a memory of pre-war and
wartime tensions in the territory was an attempt by the government to
wipe the slate clean. This infusion of new judges seems to have produced
the desired effect, as the Attorney General reported improved relations
between the administration and judiciary in the early 1950s.*® This new
rapport helped to pave the way for the modifications to the judicial system
in the decade that followed.*

A GrOwWING BeENcH

Following World War II, the Colonial Office’s emphasis on reconstruction
and development led to the adoption of new policies and mechanisms of
colonial rule, which led to a number of innovations to the judiciary,
including an increase in the number of judges on the Bench in Tanganyika.
Some of these new policies were discordant with the interwar approach of
governing through ‘traditional structures’ and ‘the man on the spot” and
therefore necessitated a greater number of officials with a post-war per-
spective to carry them out. The post-war rhetoric of development as the
key to the durability of the Empire influenced the cohort of administrators
that went to work in East Africa after the end of World War II. Many of
this new generation considered their predecessors’ paternalistic and mini-
malist approach ‘out of fashion” and ‘anachronistic’.*® These men did not
relish their role in the courts as it would seem their forerunners had.
Instead, some found court work ‘irksome’ and regarded it as a ‘real bur-
den’ given their mounting administrative duties under the new govern-
ment policies.® The increase in the size and geographic reach of the
judiciary was therefore intended to improve efficiency and decrease the
role of administrators as magistrates, ‘so as to allow them to give more of
their time to their administrative duties’.*? To this end, the government
expanded the size of the professional judiciary, enhanced the judicial infra-
structure, and facilitated the extended use of the circuit.

The post-war augmentation of the High Court roughly followed rec-
ommendations of the Bushe Commission and the government pursued
the increase of the number of judicial staff “as fast as funds and staff per-
mitted’.>® By 1953 the Court had six judges—double its size from 1933.
The professional magistracy also grew dramatically, tripling in size by 1953
and more than quadrupling by 1959.5 Among this new cohort the gov-
ernment began to designate senior resident magistrates, who were experi-
enced and likely candidates for promotion to a High Court Bench.
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The government and Court set the target that 80% of court work in the
territory would be carried out by resident magistrates, leaving 20% to be
handled by administrative officers under their magisterial powers.*
Though the total number of magistrates grew, placement and distribution
across the provinces remained a problem. Some regions still did not have
regular access to a resident magistrate or had too few magistrates to sub-
stantially reduce the legal burden on administrators. For example, there
was only one resident magistrate for the whole of the large Central
Province, even after the infusion of more magistrates to the territory in
1953. The Provincial Commissioner complained that the Resident
Magistrate covered only 30% of the criminal court work and doubted that
the magistracy had been expanded enough and distributed in such a way
that the government would reach the 80% target.” Thus administrative
officers continued to perform magisterial duties in areas without resident
magistrates. In areas where resident magistrates had been posted, admin-
istrative officers often still carried out magisterial duties when the magis-
trate went away on circuit or leave, and when the post was vacant due to a
shortage of candidates suitable for the Colonial Legal Service.

The model of stationing resident magistrates in areas with a large case-
load was, for some, a blueprint of what could be done with the High
Court Bench. There were multiple proposals which referenced the Bushe
Commission’s recommendation of decentralising the Court by placing
High Court judges in locations outside Dar es Salaam. This became a
topic of significant debate because of the political implications of such a
change, beyond the logistical and financial considerations. Supporters
believed that the move would improve efficiency and access to the Court,
as well as have a positive effect on relations between the administration
and judiciary.®® Detractors, however, feared that it would be costly, create
difficulty when a resident judge was on leave or ill, and would be ‘a detri-
ment to the judicial community’ as it would cut judges off from their
‘brother judges’.® There was also the concern that it would lower the
status of judges and could draw them into local politics in the towns where
they would be based.®® Whether judges would remain based in Dar es
Salaam was therefore not only a question of logistics, but also about the
nature of the post-war judiciary. Would they remain a somewhat isolated
and tightly knit Bench in Dar es Salaam, or would the Court be restruc-
tured in a way that mirrored and meshed with the administrative provin-
cial system?
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In 1949 the government decided that it would establish a smaller, sec-
ond High Court in Mwanza—a station with some of the worst delays that
was already receiving the Court circuit four or five times per year.®! The
administration opted to build a courthouse and related accommodation
suitable for one judge, and treated it as ‘high priority” over and above
administrative building schemes and accommodation of ‘unhoused
staft.9? Despite significant delays due to the limited availability of cement,
the Mwanza High Court opened in August 1951.% The establishment of
this satellite court was a precursor for post-independence changes that
would further decentralise the High Court through establishing additional
courts and registries in the territory and posting more judges to them.
Moreover, the government reconsidered pre-war appeals for a new High
Court building in Dar es Salaam, which had been shelved with the out-
break of war, and approved a plan for a new High Court building in
1953.%* In the post-war milieu of accelerated reconstruction and develop-
ment the fact that the government prioritised strengthening the judicial
infrastructure illustrates its new attitude towards the utility and role of the
judiciary. The administration had begun to see the judiciary as an asset.®®

Even with the expansion of the Bench and improvement in court build-
ings, the High Court and District Courts had difficulty keeping up with
the growing caseload in the mid-1950s. By 1954 the number of criminal
offences in District Courts had more than tripled since 1945.%° They
reached an all-time high in 1958 of five times the 1945 figure.®” The total
number of cases filed at the High Court had also increased substantially,
more than tripling over the same period. The reason for the increasing
caseload at the courts is not clear from the existing records. There may
have been a real increase in the number of offences, but a more likely
explanation for the larger figure is that more cases were coming before the
courts due to the growth of the colonial administration and presence of its
officers throughout the territory, as well as a growing awareness of the
colonial state functions by Africans. The number of cases in court may
reflect the changing ability of the colonial authorities to prosecute cases or
a ‘selective use of the legal system’ and belief by more Africans that it was
advantageous to utilise the formal system.®8

To cope with the increased workload, the expanded High Court Bench
amplified its circuits by making them more frequent and visiting more
towns. The number of High Court circuits increased from an average of
ten per year in the 1920s to 16 circuits in 1958.% That year the court
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visited 20 different towns at a frequency of one to six times, totalling 41
sessions. This was made possible in part by improved transportation infra-
structure in the territory, including the increased use of acroplanes.”®

Though the circuit had been, at times, uncomfortable for judges dur-
ing the interwar years, it became appealing in the post-World War II era.
The government provided funds to make travel more desirable and func-
tional. One High Court judge recalled that life on the circuit was so good
it was, ‘truly the life of a plutocrat’, allowing him a ‘taste’ of that lifestyle.”
The old Central Line route, made famous by Chief Justice Carter in the
1920s, became ‘popular’ among judges who enjoyed the luxurious train
cars and travel conditions.”

After World War II, Tanganyika’s British court system progressed in the
direction the Bushe Commission had advocated for, increasing the size of
the magistracy and High Court, starting to permanently place judges
in locations outside Dar es Salaam, and decreasing the role of administra-
tive officers as magistrates. While these changes were a break with the
interwar period, they can be best described, as they were by a judge at the
time, as ‘evolutionary rather than revolutionary’.”® The government con-
tinued to rely on administrative officers to undertake magisterial duties
within and, at times, beyond their powers of punishment, and the High
Court remained mostly centralised in Dar es Salaam for the duration of
British rule.

TOWARDS STRUCTURAL AND RACIAL INTEGRATION
OF THE COURTS AND BENCH

Post-war changes not only expanded the High Court, but also cleared
the way for unification of the racially divided court systems during the
process of decolonisation. The ‘parallel’ court systems and their division
by the 1929 Native Courts Ordinance came under increasing attack
after World War I1. The division of the Native Courts system from the
British court system on the basis of race and the lack of ‘nexus’ between
the two became a target for politically active Africans, who cited it as a
glaring example of how the British did not live up to their professed
legal, social, and political ideals in their colonies.” Justice Wilson also
complained that the Native Courts were ‘losing touch with the ordinary
people who use[d] them” and feared that the courts would be unsatis-
factory to the African soldiers who had ‘seen something of the world
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and will find it difficult to entrust settlement of their differences to what
has been, perhaps somewhat unkindly, described as an illiterate and
ignorant body of old men—the present administrators of justice in the
Native Courts’.”®

With these criticisms mounting, and pressure from the Colonial Office
for the colonies in Africa to reassess their policies relating to Native Courts,
the territorial government of Tanganyika considered various proposals on
how to revise the Native Courts system in the post-war era. By 1951 the
government settled on a new ordinance that replaced the Native Courts
with Local Courts.”® This change set the course in the ‘direction of the
incorporation of the native (or customary) courts in the general judicial
system of the territory’, although at this point the Local Courts were still
separated from the British Courts and continued to exclude legal profes-
sionals and judges, except at the highest level of appeal.”” The arguments
behind this restyling of the Native Courts, however, mark an early mile-
stone in the movement away from the racial divisions underpinning colo-
nial justice in Tanganyika.

The Local Courts were essentially a mirror image of the Native Courts.
The new ordinance had minimal impact on the practical workings of the
courts and amounted to little more than ‘a change in terminology’.”® The
courts maintained much of the same civil and criminal jurisdiction over
the same people, but the categorisation of this group of people was
changed from ‘native’ to ‘African’.”? The Local Courts gained jurisdiction
in civil or criminal matters over some people not categorised as Africans,
including Arabs, Somalis, Comorians, Baluchis, and Malagasis, but only
with their permission.®® Like the Native Courts, local authorities were
allowed to apply customary law, subject to the repugnancy clause.8!
Though the name of the new courts, Local Courts, was an initial step
towards jurisdiction based on a geographic ‘local’ area, as opposed to
racial or tribal identity or status, in essence the same people who had been
under the jurisdiction of the Native Courts were under the jurisdiction of
the Local Courts.®?

Administrators also maintained their supervisory powers over the Local
Courts.®® Provincial commissioners had the ability to establish and dis-
solve Local Courts, dismiss members, define the jurisdiction of a given
court, and revise decisions.®* All significant punishments handed down by
a Local Court were subject to approval by the district commissioner.%°
Though the provincial commissioner was no longer a level of appeal under
the new ordinance, appeals could only reach the highest level—the new
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Central Court of Appeal—with his permission and only after a case was
first heard by the Local Court of Appeal and second by the district com-
missioner.%® Administrative officers also had the power to transfer cases
from one Local Court to another or to the District Court, before judg-
ment.%” Thus the Local Courts Ordinance maintained the power of admin-
istrative officers over the courts of Africans, and in many ways were not a
substantial departure from the previous system.

Nonetheless, the ordinance was of great practical and symbolic impor-
tance to the High Court because it officially reintegrated a High Court
judge into the appeals process for the first time in over 20 years. It replaced
the Governor’s Appeal Board with the Central Court of Appeal and put a
High Court judge at its heart, who presided over the new court as
President.®® He was nominated by the Chief Justice, giving the judiciary a
role shaping who would serve on the Court.%” The judge was accompa-
nied by a Member of Local Government (such as the Minister for Provincial
Affairs) and the Local Courts Adviser (a role created by the ordinance),
with a total of three members.”® The appointment of a High Court judge
to the Central Court of Appeal re-established a relationship between the
High Court and the Local (formerly Native) Courts that had been com-
pletely severed by the Native Courts Ordinance in 1929.°!

Yet the Central Court of Appeal was neither a full reinstatement of the
High Court’s lost jurisdiction from 1929 nor the integration of the two
systems. It created a single connection between the two systems, but it did
not result in any substantial or meaningful integration. Provincial commis-
sioners still “filtered” which cases made it to the Court of Appeal, and the
judge had to reach agreement with the other two members of the Court
on decisions. If agreement was not reached, members voted and the
majority determined the outcome, regardless of whether the judge as
President agreed with it.? Morcover, the Central Court of Appeal
remained the final layer of appeal available to cases generating from the
Local Courts, and therefore there was no relationship between the court
system for Africans and the Eastern African Court of Appeal and Privy
Council, as there was for cases in the British court system.?® Nevertheless,
the Central Court of Appeal was a departure from the rigid separation of
the two court systems and through it judges and advocates found their
way back into the appeals process at the highest level .

The measured progress towards integration of the court systems con-
tinued at the Judicial Advisers’ Conference in 1953. The conference
brought together judicial advisers from 11 British territories in Africa to
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discuss the state of Native Courts and the direction of British colonial
justice systems on the continent. The role of judicial adviser involved
advising the administration and judiciary on the activities and develop-
ment of the courts and customary law, and served as a connection between
the Native /Local Courts and the British Courts.”® A few colonial govern-
ments in Africa created the post of judicial adviser before World War 11,
but nearly all British African colonies added the position to their
governments after World War II at the behest of the Secretary of State for
the Colonies.?® In Tanganyika the post involved advising officials, as well
as revising and adjudicating cases. To fill this role, the Secretary of State
for the Colonies decreed that an officer should ideally have legal qualifica-
tions and experience working with African courts, emphasising the value
of both types of knowledge.”” In Tanganyika the Local Courts Adviser,
P.H.W. Haile, was a barrister.”® This new role was, however, attached to
the Secretariat rather than the judiciary, although it was supposed to func-
tion ‘independent[ly] of the executive’.”

The meeting of the judicial advisers at Makerere College, Uganda,
under the Legal Adviser, Sir Kenneth Roberts-Wray, was a noteworthy
moment in the development of colonial philosophy about the courts in
Africa.'® The conference placed the issue of control over the Native
Courts at the top of'its agenda and emphasised the integration of ‘parallel’
court systems as the ‘ultimate objective’ for colonial legal systems.!o!
Morris argues that not only did it set the course for the eventual integra-
tion of the court systems in Tanganyika, but it also highlighted how truly
separate the two systems were in practice.!” The report of the conference
drew attention to Tanganyika as a territory with a low degree of integra-
tion of its two court systems as compared with other African territories
such as the Gold Coast, and used the Central Court of Appeal as an exam-
ple of how ‘parallel’ systems could be first linked in other territories.!%?
Ultimately, the principles the conference affirmed in 1953 were not
realised in Tanganyika during British rule. Yet the conference did elucidate
the elements of the ‘parallel’ colonial court systems, including the unity of
executive and judicial powers in chiefs, which would be challenged and
then changed during transition to national independence less than a
decade later.'*

These early efforts towards integrating the two court systems were con-
temporaneous with the first advancements in desegregating the Bench. In
1951 Tanganyika’s administration appointed two African men to the mag-
istracy for the first time in the territory’s history. Their appointments mark
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the earliest inclusion of Africans as judicial authorities in Tanganyika’s
British court system. Edward Halwenge and Mdoe Bakari were both
African administrative assistants who had worked under administrative offi-
cers in Tanganyika in the years preceding their appointments. They took
the territorial law exam in 1951 and, after passing it, the government
granted both men Third Class magisterial powers with jurisdiction over the
entire territory.}®® The identical letters sent to the new magistrates con-
gratulated them on being appointed ‘one of the first two Africans to hold
magisterial powers in Tanganyika in the Territorial Courts’ and reminded
them that they were ‘responsible directly to the High Court’.1% They were
also warned that the colonial government would be watching their work
with ‘very great care’.1%”

During Halwenge’s and Bakari’s first years of service the administration
required them to send the records of their court work for inspection by
the High Court, but in 1954 the Court determined it had a favourable
opinion of their work and no longer required it to be reviewed beyond the
standard procedures for Third Class magistrates.!”® The Court suggested
granting the two men Second Class magisterial powers, and Halwenge’s
magisterial powers were expanded in September 1954.1% That same year,
the Provincial Commissioners’ Conference declared the ‘experiment of
employing African Administrative Assistants ... a success’, with seven
African men working in the role at that point.!® From then on African
administrative assistants, who were later called assistant district officers,
were allowed to sit a law exam without pre-approval from the Court,
becoming magistrates of the Third Class upon meeting the government’s
conditions and standards.!!! After two years of service at that grade, they
were cligible to become Second Class magistrates.!!?

The American Consulate, observing these developments at the time,
interpreted the appointments of Africans to the magistracy and to other
spheres of the colonial government, such as the Legislative Council, as ‘a
further step in the attempt of the Government of Tanganyika to extend
full recognition of competent Africans and to develop seeds of self-
government in Tanganyika in accordance with the terms of the Trusteeship
of the United Nations’.!*® These appointments did not, however, signify
the opening of a passageway to the professional magistracy or High Court
Bench. These African magistrates were not barristers and did not have the
necessary qualifications to be appointed by the Colonial Office, even if the
territorial government would have considered it. Nor did these appoint-
ments open the door to more senior levels of the administration to
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Africans.!* Yet they represented the first concrete move towards racial
integration of the lower Bench and were useful for the colonial govern-
ment because they helped it deal with the overwhelming number of cases
in the British court system and the limited number of legal staff.

The 1950s were a period of growth for the ideas of integration and
desegregation of the courts—a key element of the decolonisation of the
colonial judiciary. The conversion of the Native Courts into Local Courts
had little impact on the Africans using them but, due to the advent of the
Central Court of Appeal, had a more substantial impact on the position
and jurisdiction of High Court judges, who regained a role in deciding
appeals from African courts. The appointment of the first African magis-
trates was likely driven by necessity rather than ideology, but the rhetoric
accompanying the appointments marked a change in colonial views about
who could be a part of the administration of colonial justice and was the
beginning of the inclusion of Africans in the magistracy.

INCREASING THE PRESTIGE AND IMPROVING THE POSITION
OF THE COLONIAL BENCH IN EAST AFRICA

Though colonial judges remained secondary to the administration during
the 1950s, their position in colonial rule in Tanganyika, and in East Africa
more broadly, was further entrenched and legitimised during this period.
The growth and incorporation of Tanganyika’s Bar, the establishment of a
permanent Court of Appeal for Eastern Africa, and the invitation of colo-
nial judges of the Empire to sit on the Privy Council, helped to increase
the prestige of the colonial Bench and emphasised its importance in colo-
nial rule. In the post-war era the High Court of Tanganyika reached a
higher stature and became a more established element of British colonial
rule.

Advocates had been working in Tanganyika since the early stages of
British rule, but after World War II the number of those applying to appear
before the High Court increased from 44 in 1946 to 187 by 1960.!%°
Most advocates were Asian and earned a living representing parties in civil
disputes before the High Court and professional magistracy. The
government incorporated the Tanganyika Law Society as the institution
responsible for organising the Bar in 1954, and in 1955 the Tanganyika
Law Society became the keeper of the roll of all advocates who were quali-
fied to practice in the territory.!'® The Advocates Ordinance of 1954 laid
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out the requirements of those on the roll and consolidated the laws on
advocates practising in the territory. This formalisation of the Bar was a
boost for the legitimacy of the entire legal community in the territory. It
was also an indication of its permanence and importance to the economy
in facilitating and responding to the growing commercial enterprises in
the territory.

The establishment of a permanent Court of Appeal for the region in
1951 further embedded the British courts in Tanganyika, as well as East
Africa more broadly. Before then, the Eastern African Court of Appeal had
been comprised of regional territorial Chief Justices and convened at
intervals in the territories under its jurisdiction. As High Courts across
East Africa were faced with increasing criminal and civil caseloads in the
post-war era, the Colonial Office (in consultation with territorial govern-
ments) decided to transform the institution into a permanent court called
the Court of Appeal for Eastern Africa, with its own Bench based in
Nairobi.'"” It was modelled after the West African Court of Appeal estab-
lished three years earlier in 1948."'% The main purpose was to reduce
delays in court decisions in the region. The Court of Appeal’s judges
would only handle appeals, thereby expediting the hearing of appeals and
removing the Court of Appeal caseload from the territorial judges. The
Court of Appeal had jurisdiction over seven territories in the region—
Kenya, Uganda, Tanganyika, Zanzibar, Aden, Somaliland, and the
Seychelles—and, like its predecessor, it held sessions in large cities and
towns in East Africa. The creation of the permanent Court of Appeal eased
the workload of the High Court of Tanganyika, which no longer had to
loan its judges to the Court, and enhanced the size and strength of the
judiciary in East Africa through a new and elite institution.

Further validation of the importance and legitimacy of the colonial
Bench followed the decision to allow colonial judges to sit on the Privy
Council to hear appeals generating from colonial benches.!* As the num-
ber of appeals from the colonies increased, the Privy Council decided to
involve colonial judges in the Committee, indicating an appreciation of
their knowledge of the colonies.’?® The measure was also perhaps an
attempt to unify the colonial benches across the Empire through the
highest body of appeal. Though no judges from Tanganyika sat on the
Privy Council during this period, the move helped raise the status of colo-
nial judges among the legal communities in colonies as well as in Great
Britain.
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THE CoLONIAL LEGAL SERVICE AFTER WORLD WAR I1:
THE DISPUTE OVER THE INDEPENDENCE OF COLONIAL
JUDGES AND THE BATTERSHILL COMMITTEE

British investment in the regional colonial courts and discussion of the
inclusion of colonial judges on the Privy Council illustrates that the
Colonial Office ascribed a greater value to the colonial Bench in the post-
war era and was increasingly willing to regard colonial judges as British
judges. The increasing role and importance of colonial judges in the main-
tenance of British colonial rule gave them greater leverage in their asser-
tion of independence from the executive.

The policy that colonial judges served at the pleasure of the Crown had
been a subject of debate in the interwar era, but became an even more
contentious issue in the 1950s when a colonial judge brought a case
against the Secretary of State for the Colonies after he was forced to
retire.!?! The judge, A.K. a’Beckett Terrell, had not been dismissed for
challenging the colonial administration for misconduct, but had lost his
position while he was on leave.'?> He had served as a judge of appeal for
the Colony of the Straits Settlements and was in Australia when the
Japanese invaded the Malayan peninsula in 1941.12% Subsequently, the
Colonial Office determined that his office had been abolished due to
World War II and that it would not offer him another appointment
between the end of his leave and before his scheduled retirement at the
age of 62, as he was already over 60 years of age. The Secretary of State for
the Colonies requested that he retire, but he refused because of the nega-
tive effect it would have on his pension, so the Secretary retired him
‘against his wishes’.}?* Though the core of the actual legal dispute centred
on whether the Act of Settlement was applicable to the Colony of Straits
Settlements, the implication of the case was that it reinvigorated the debate
surrounding whether colonial judges were entitled to the same safeguards
as judges in Great Britain and therefore as independent from executive
interference.!?®

The legal community in England was apparently ‘shocked to discover
from the decision ... that a superior judge in a colony was removable at the
pleasure of the Crown’.!?¢ Though the Colonial Office had insisted that all
cases of dismissal would be referred to the Privy Council, the forced retire-
ment of Terrell highlighted the tenuous position of colonial judges.'?” The
case was discussed in depth among the English Bar, motivating the
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Conservative and Unionist Society of the Inns of Court to publish a pam-
phlet to rally public support for a change in policy.!?8 It argued that under
the current laws and practices,

a judge has no better security of tenure in law than a civil servant. He is
dismissable at ‘Her Majesty’s pleasure’, which means in effect at the will of
the Secretary of State for the Colonies. Yet there is no reason to suppose that
the British subject in the colonies is less in need of defence against official
disregard of his rights, or the judge in the colonies less in need of protection
from official interference, than his brother at home.'?

The Society framed the debate as representing efforts to shield colonial
subjects from executive abuse of their rights through the independence of
the colonial judiciary and to extend British notions of justice throughout
the Empire.

From an historical perspective, the concerns over dismissal of colonial
judges were overblown. It seems that there were virtually no documented
cases that would qualify as dismissal ‘at pleasure’.!3° Yet the case helped to
reframe the colonial judiciary as a direct extension of the British judiciary
and one which supposedly protected colonial subjects from potential
administrative abuse. Steven Pfeiffer asserts that the debate may have
‘inspired only cynicism’ among Africans aware of the dispute, however, as
the claims of judicial independence probably seemed far-fetched to those
who had no right of appeal to colonial judges (in cases generated in African
courts), as well as in cases where the judiciary was reinforcing administra-
tive order rather than challenging it.!¥ The uproar over the rights of colo-
nial judges during the 1950s was, however, increasingly relevant as it
became important for colonial judges to know whether they were dispos-
able or could resist the actions of the colonial state in the context of an
increasing number of resistance movements and for administrative
expediency.

The position of the post-World War II colonial judiciary was directly
relevant both to those already on the Bench, and for the recruitment of
new officers to the Colonial Legal Service. After World War II the Colonial
Office made efforts to expand the Colonial Service, increasing the quality
and volume of new officers to carry out reconstruction and development
policies. The expansion of the Service involved new policies and pro-
grammes to kick-start recruitment, especially among young and newly
demobilised men. This was particularly necessary for the Colonial Legal



THE RESURGENCE AND EXPANSION OF TANGANYIKA’S JUDICIARY, 1945-1958 107

Service, which needed more officers to fill the growing Benches in the
colonies and wanted to shake off the negative reputation of British colo-
nial judges once and for all. In the years immediately following World War
11, the Colonial Office struggled to find qualified barristers to help replen-
ish flagging colonial court systems and to maintain law and order in occu-
pied territories. The Service recognised the need in the short term to fill
open posts and decided to hire solicitors, with the hopes of turning them
into barristers, and to relax requirements relating to practical experience at
the Bar.'*?

In 1944 the Colonial Office appointed the Battershill Committee,
named for its Chair William D. Battershill, to make recommendations on
how to improve recruitment training and competition for colonial legal
officers.’®®* The Committee suggested the development of a Legal
Scholarship Scheme (later known as the Legal Probationership Scheme),
which would provide financial assistance to barristers or aspiring barristers
to obtain their call to the Bar and read in chambers so that they would be
cligible to join the Colonial Legal Service.'®* The Colonial Office initiated
the Legal Probationership Scheme soon after, but not all the Committee’s
recommendations were seen through.'®® For example, it had recom-
mended increased training for legal officers focused on the places where
they would serve, and greater encouragement of legal officers to learn
about local law and custom.!3¢ The Colonial Office, however, did not elect
to establish this training programme nor did it attempt to take in batches
of officers as in the Administrative Service.!?” Instead, the Colonial Office
continued the approach of selecting qualified individuals from ‘the List’
and sending them to the colonies. It simply aimed to have a longer list to
choose from, with more desirable candidates.

The members of the Battershill Committee also raised questions about
who would be eligible to be a part of the post-war Colonial Legal Service,
both in terms of racial categorisation and educational background (as well
as Bar membership). In light of the British government’s declared policy
that ‘Africans should progressively be appointed to senior posts as and
when suitable candidates become available’, officers in the Colonial Office
debated whether the new Probationership Scheme would be open to
‘coloured’” men.'*® The Colonial Office also began to reassess the value of
qualifications from local teaching institutions in the colonies and pro-
moted the idea of setting up a law college in West Africa to train lawyers
to serve in the four British territories in the region.'® West Africa already
had a substantial number of Africans with legal qualifications from Great
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Britain and by 1945 had 27 Africans in senior posts in judicial and legal
departments in Nigeria, the Gold Coast, and Sierra Leone. No such sug-
gestion was made for East Africa; however, as there were virtually no
Africans with legal qualifications they therefore remained excluded from
the Bench, except at the lower levels of the administrative magistracy.!#
While Africans were increasingly a part of the legal systems in Great
Britain’s West African territories, the colonial benches and bars in East
Africa remained dominated by expatriate men in the Service, and the
Probationership scheme did not increase the number of colonial subjects
from the region entering the Service.

The Battershill Committee hoped that the revitalisation of the Joint
Committee for the Inns of Court would attract aspiring barristers to the
new scheme and draw in younger barristers already practising and eligible
to join the Service. The Joint Committee had ‘ceased to function’ after the
outbreak of World War II and Battershill envisaged that it would begin its
work again, but this time with the aid of a liaison officer.'*! The first liaison
officer appointed to the Inns was none other than Sir Alison Russell, the
former Chief Justice of Tanganyika and member of the Battershill
Committee. Russell had worked tirelessly after his retirement, following
the Native Courts Ordinance of 1929, to improve the position of colonial
legal officers throughout the Empire. In this new role he tried to make the
Colonial Legal Service more appealing to potential recruits.'*? To this end
he designed a pamphlet with photographs of the desirable lifestyle of
judges in the colonies. Much to his chagrin, however, the ill-fated pam-
phlet was never published, as the Information Department apparently
decided on ‘something better’.'*? Yet the Committee’s suggested efforts—
shaped by its belief in the longevity of the Empire—did improve recruit-
ment numbers to a degree in the early 1950s. The Colonial Office never
achieved the volume of applicants they hoped for, however, and it seems
that Russell and Furse were unaware of how soon their latest schemes
would be nullified in the rapid transition of colonial territories to indepen-
dent nations.

In 1954 the Colonial Office replaced the Colonial Service with Her
Majesty’s Oversea[s] Civil Service.!** The new service was part of the
Colonial Office’s efforts to revise the idea of what a career in the colonies
meant. It wanted to move towards the idea of ‘a series of overseas assign-
ments from a UK base’ rather than a lifelong career in the colonies, as it
became increasingly clear that some of the larger colonies would achieve
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independence in the coming decades.'** Under the new Oversea[s| Service
colonial judges were members of Her Majesty’s Overseas Judiciary. The
young officers who started their careers in this service did so with a higher
status in the places they served and in the Empire, but with more limited
prospects than their predecessors and superiors had enjoyed. They were
not promised a career in the Empire—its future was increasingly in ques-
tion—nor were they necessarily looking for one. Some of the recruits to
the judiciary saw themselves as choosing a career and life overseas, rather
than in the colonies.

A New Cror or COLONIAL LEGAL OFFICERS

The new colonial legal officers arriving in Tanganyika in the 1950s bene-
fitted from post-war policies and the enhanced presence and position of
the judiciary in the territory. They were also shaped by previous years of
British rule in the region and the outbreak of World War II. Their position
and point of view on colonial rule after the conclusion of World War II
gave them a different relationship to and experiences in Tanganyika than
those of their pre-war predecessors. Members of this cohort had a much
greater familiarity with East Africa, as some had previously lived in the
region as children of men in the Colonial Service or of British entrepre-
neurs. Others had spent time in East Africa during World War II as sol-
diers. Furthermore, many young officers met their wives among the
daughters of British colonial farmers and businessmen or among the new
female recruits in the Overseas Civil Service, and started their families in
the territory.'*¢ These factors encouraged members of this cohort to
regard Tanganyika and East Africa as their second home rather than as a
stop in a long series of overseas appointments.

An example of a judge whose background contains many of the charac-
teristics common to the post-war judiciary is Justice Eric J.E. Law. Law
was the son of Charles E. Law, a colonial judge and a member of the
Bushe Commission, and he had lived in East Africa as a child during his
father’s tenure on Benches in the region.'*” He joined the military in 1939
after his call to the Bar and volunteered to go to East Africa to serve with
the King’s African Rifles. During the war he led African troops north to
fight the Italians and served as an assistant judicial adviser to the Ethiopian
government in 1942. After he was demobilised in 1944 he joined the
Colonial Legal Service and was sent first to Nyasaland, where he met his
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wife, Patricia, the daughter of a member of the Colonial Audit Service. He
occupied a number of junior posts in the Service in East Africa, including
in Tanganyika, before finally joining the High Court Bench of Tanganyika
in 1958. His interactions with Africans before his time in the Service and
his lifelong relationship to East Africa were unparalleled among the pre-
war judiciary, but are reflective of the experiences of many new junior legal
officers of the 1950s.

As a result of this previous experience in East Africa, and an increased
emphasis on basic language training for magistrates, a greater proportion
of the legal officers in the 1950s passed the lower oral Kiswahili exam than
had done before World War I1.'*# This was made possible in part by the
long period that some of the younger professional magistrates spent in
Tanganyika. Some members of the High Court Bench in the early 1960s
had been solely in the magistracy in Tanganyika and others had spent a
period of time there, with interludes elsewhere (often in other East African
territorics), before returning to the High Court Bench.'*® This gave them
the opportunity to learn the language while serving as magistrates in the
territory—an opportunity that some of their predecessors had not
enjoyed.

Despite these links to the territory Morris argues that colonial judges
were ‘even more remote from, and ignorant of, the social life of the African
population than had been their predecessors’.'*® This may have been in
part because the colonial legal officers of this period enjoyed a substan-
tially improved quality of life and social life than their forerunners.'®! The
expatriate social scene in the colony became more active after World War
11, with larger numbers of British men and women working in the terri-
tory. Private parties at the homes of senior colonial officials, like judges,
were reported in the newspapers. For instance, one newspaper reported
that Law and his wife ‘gave a most enjoyable sundowner on the grounds
of their lovely home in Mwanza. Drink and a delicious variety of toasties
were served in the garden, which was illuminated with multi-coloured
lights.”15? In addition to private gatherings, colonial social life for the most
elite revolved around the Dar es Salaam Club, which was located near the
High Court. Many senior officers of the Service were members and High
Court judges visited frequently.'*® Africans were not allowed to enter the
Club, except to serve members, and the social activities of colonial judges
remained separated from those of Africans. The development of the colo-
nial community and enhanced lifestyle, however, made Tanganyika more
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desirable for legal officers of this era and helped interest them in staying in
Tanganyika, even after it gained independence.

The judges and magistrates of the 1950s had compelling social and
professional reasons to hold on to their posts in Tanganyika. The bond of
both attachment and necessity that some of these magistrates and younger
judges had to Tanganyika would later become crucial to the survival of the
British legal system—and specifically the High Court—at the time of
independence.

THE JUDICIARY AND THE STRUGGLE FOR NATIONAL
INDEPENDENCE: THE TRIAL OF JULIUS NYERERE

The size and position of the colonial judiciary in the territory reached new
heights in the late 1950s. This peak coincided with the greatest challenge
the colonial administration had faced in the history of British rule in the
territory: the struggle for national independence. The government
attempted to contain Africans’ efforts without using substantial force—for
fear of provoking greater resistance—or losing credibility at home and on
the international stage. It instead turned to the judiciary to legitimise its
efforts. Rather than attempt to dissolve the independence movement
through force, the administration put its leader on trial, apparently hoping
that the judiciary would have the credibility and authority to snuff out the
movement.

The role of courts and judges in colonial government responses to dis-
order and independence movements varied across the British Empire,
even within Eastern Africa.'®* In Kenya, during the Mau Mau rebellion,
colonial judges became the literal ‘cutting edge of colonialism’, handing
down the death penalty to 1090 individuals accused of Mau Mau crimes.!*®
In Nyasaland (Malawi), on the other hand, a British judge was employed
to investigate the way in which the colonial government, especially the
police, had responded to disorder in the colony.!*® In Tanganyika, how-
ever, the colonial government employed its judiciary to shield it from criti-
cism that it was trying to impede the activities of the political organisation
working towards independence: the Tanganyika African National Union
(TANU).17

From 1954 TANU accelerated its work, increasingly challenging the
actions of the administration and insisting on more roles in government
for Africans. The Governor, Edward F. Twining, responded to the grow-
ing nationalist activities by ‘tighten[ing] administrative control’:
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the instrument was the Societies Ordinance of 1954, which required associa-
tions to seek government registration and obtain police permission before col-
lecting subscriptions or holding public meetings ... this machinery was very
effective, although it also stimulated TANU to improve its organisation.!5

As TANU grew in the mid-1950s, so did the profile of its leader, Julius
K. Nyerere. Like most independence movements, Nyerere and TANU
challenged the validity of Twining’s government and of British colonial
rule in Tanganyika.'® TANU was effective at highlighting the contradic-
tions inherent in British rule and the ways in which the colonial adminis-
tration failed to live up to the principles the British espoused. The colonial
court system was powerful proof that the British did not always practise
what they preached.

In 1957 the government banned Nyerere from public speaking
because it regarded his speeches as too hostile towards colonial authori-
ties. It lifted the ban later that same year to avoid accusations from the
United Nations that it was oppressing politically active Africans and
delaying political progress in the territory, but continued to attempt to
limit the activities of TANU branches in districts throughout the country
as they became active loci of resistance to the colonial government.'®
The government’s punitive actions towards TANU infuriated Nyerere,
who wrote an article in the organisation’s newspaper, Sauti yo TANU, on
27 May 1958 criticising two district commissioners. He claimed they
were shutting down TANU branches in Geita and Mahenge and conspir-
ing to remove an African chief from his position without appropriate
cause.'® Nyerere wrote that ‘These same officials would have people
committing perjury in court if only to vilify TANU. These same people
who intimidate and punish innocence, cajole and reward crookery, have
the temerity to invoke law and order.”'®? Twining was ambivalent over
how to respond to Nyerere’s claims and his Executive Council debated
whether to bring charges against him for libel.'®® Trying him carried the
risk of fuelling the independence movement, but also offered the possible
reward of the ‘collapse’ of TANU if Nyerere was put in prison.!*
Ultimately, the government brought charges against Nyerere. His trial
illustrates how the colonial government attempted to use the professional
judiciary as a lawful route to containing the activities of the independence
movement. '

The government charged Nyerere with three counts of criminal libel. It
asserted that he had libelled the two district commissioners by accusing
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them of arbitrarily closing two of TANU’s branches, encouraged perjury
in court, and published a statement in the newspaper claiming the two
men were ‘rewarding crookery’.'® Nyerere’s trial commenced on 9 July
1958 at the District Court of Dar es Salaam before a professional magis-
trate, L.A. Davies. Defended by a British barrister, D.N. Pritt, and two
Asian advocates from Tanganyika, Kantilal L. Jhaveri and M.N. Rattansey,
Nyerere plead not guilty to the three charges.'” Huge crowds attended
the ‘tense’ trial in which Nyerere reportedly ‘took full responsibility for
the article and said that he had written it to draw the attention of the gov-
ernment to certain complaints’.!®® The prosecution claimed that Nyerere
had written the statements ‘for publicity’ and that they constituted ‘very
grave libel’.’® The prosccution also made a crucial argument about the
significance of Nyerere’s actions for the administration of justice. The lead
prosecutor, Solicitor General John Summerfield, argued that what Nyerere
had written ‘had great implications to the relationship between the DCs
and the citizens particularly considering the fact that the DCs were also
magistrates by virtue of their positions’.'”? Therefore, the prosecution
transformed Nyerere’s supposed libelling of two individuals into an assault
on not only administrative authority and actions, but also on the credibil-
ity of the legal system. The concern that Nyerere was discrediting the
magistracy as well as the actions of the provincial administration increased
the stakes in his case, as the dual role of administrative officers, like these
district commissioners, remained a target of criticism. The two supposedly
libelled district commissioners never testified in Court and one of the
counts was dropped during the trial.1”!

The trial concluded on 18 July 1958 and less than one month later, on
11 August, Nyerere was found guilty on two counts of libel.'”> He was
fined a total of £150 and was given an alternative of six months in
prison.'”® He clected to pay the fine using funds raised on his behalf.17*
In his memoir Jhaveri summed up the impact of the trial, asserting that,
‘even though the fine was small, the political implications were great’.1”®
Nyerere’s conviction enhanced his credibility in Tanganyika to Africans
and the colonial government, further solidifying his position as the leader
of the independence movement and TANU as the vanguard of African
resistance to British rule. It also reframed his relationship with the new
colonial governor, Richard G. Turnbull, who had started his tenure dur-
ing Nyerere’s trial.17¢ Turnbull would probably have been faced with
public outrage and possibly violence if Nyerere had chosen ‘martyrdom’
by going to prison instead of paying the fine.'”” Though Nyrere’s convic-
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tion of libel remained of concern to his attorney Pritt, the independence
movement on the whole was buoyed by the trial and Pritt described this
outcome as ‘really a victory’.!”® After the trial, in speeches throughout
the country, TANU members framed the trial as the government’s
attempt to ‘kill” the movement and the outcome, despite his conviction,
as a triumph.!”?

Nyerere’s trial thrust the judiciary into a new role in the territory.
Twining’s administration had attempted to use the courts to contain
TANU?s activities, and the magistrate had convicted Nyerere accordingly.
Yet, while the decision in the case against Nyerere supported the adminis-
tration by reinforcing colonial law and administrative control, it also
imposed a relatively lenient sentence on Nyerere as compared with the
penalties faced by other independence movement leaders in other British
territories.

The involvement of Tanganyika’s judiciary in responding to the inde-
pendence movement differs from the roles of judiciaries in other British
colonial territories. In neighbouring Kenya, the judiciary became a brutal
arm of the colonial state as it attempted to contain the Mau Mau rebel-
lion.!8% Ghai and McAuslan assert that the judiciary in Kenya proved to be
‘less humane and impartial than they thought. The courts, no less than the
administration, were part of the new colonial order, and had to and were
prepared to support that order when it was essential to do so’.'® The
prosecution of Nyerere in Tanganyika, however, shows that just as colonial
governments responded to independence movements in a variety of ways,
so did colonial judiciaries. There was not a standard role for the judiciary
in this process across British Africa and judges’ decisions often depended
on the nature of colonial rule and colonial institutions in a particular ter-
ritory. In Tanganyika the British courts ultimately became more of a buffer
than a weapon against challenges to British authority and prosecution sub-
stituted for the use of raw force in this case.

ConcrusioN: THE HigH CouRrT As THE LEGACY
OF BrrtisH CoLONIAL RULE

The post-war era was one of growth for the colonial judiciary. As the colo-
nial administration transitioned from its emphasis on indirect rule to a
focus on colonial development, the status of the colonial judiciary slowly
improved. The size and infrastructure of the judiciary expanded, allowing
it to hear more cases and have a greater presence outside Dar es Salaam.
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Its position in the territory relative to the administration also changed, as
it regained a role in deciding cases from African courts. The enhanced
standing of colonial judiciaries and judicial institutions in East Africa, as
well as throughout the remaining parts of the Empire, allowed Tanganyika’s
judges to benefit from a greater prestige and influence than that afforded
their forebears.

Colonial rhetoric about ‘just’ court systems transformed during this
period and the government took the first small steps towards integrating
the ‘parallel” court systems and magistracy. Though there was little mean-
ingful change at the time, these early steps laid the groundwork for a
restructured system after national independence. As the political and social
movement towards independence hastened in the 1950s, the administra-
tion turned to the post-war judiciary to help it maintain legitimacy and
authority in the face of challenges to both. It described the judiciary not
only as an independent body, but also as an arm of the colonial state.

With political progress towards national independence, the judiciary
and the common law became central to the government’s attempts to
reimagine its legacy as one of ‘justice’. The judiciary and the courts were
invoked as #he symbols of British activities in the territory and the physical
embodiment of this rhetoric was the new High Court building, which
opened in Dar es Salaam on 17 May 1958.1%2 Since the 1920s members of
the Bench had been requesting a purpose-built British courthouse to
replace the old German building. In 1953, in the context of many colonial
building projects and when ‘independence was not regarded [by the
British] then as a practical possibility for at least another generation’, the
government approved the plans for a new courthouse building.'®? The
High Court building was a substantial financial venture, including many
amenities like air conditioning and accommodation for visiting Court of
Appeal judges.'® The administrators and judges planning the courthouse
in the early 1950s regarded it as an investment in the colonial state and
new infrastructure.

By the time it opened, however, the courthouse (shown in 2008 in
Fig. 4.1) became a sort of parting gift and memorial to British colonial
justice, and one which the Colonial Office and government were keen to
use to reframe the history of British rule. Though the new building opened
amid much pomp and circumstance in 1958, and was celebrated as ‘another
major step forward in the continuing development of Tanganyika’, it was
also framed as a ‘mark of what has already been achieved’.!®® In the Lord
Chancellor of Britain’s speech at the opening ceremony, he further
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Fig. 4.1 The High Court of Tanzania in December 2008 (Photo by A.K. Dewar
and E.R. Feingold, Dar es Salaam, December 2008. Photos taken and reprinted
with the permission of the photographers and the Court of Appeal of Tanzania)

described the courts and the common law as Britain’s most significant
‘contribution to the world’, framing the judiciary and its new courthouse
as symbols of this honourable legacy.!8¢ At the opening ceremony one
British official reportedly pointed to a flourishing mango tree in front of
the new building and proclaimed, ‘We English, everywhere we go we
plant the seeds of justice.”'®” Colonial authorities somewhat ironically also
expressed the hope that judicial institutions would be a ‘safeguard against
possible autocratic tendencies’ in the future.!® They espoused their belief
that British actions had instilled values through the administration of jus-
tice that ‘having once learnt, as you [ Tanganyikans]| have, that the impar-
tial doing of justice between man and man is the foundation of a truly
civilised society, it is a lesson which you will never forget’.’®? The judicia-
ry’s role as the ‘civilisers’ through the application of the law was certainly
a part of interwar rhetoric, but the reframing of the administration of
justice as the main purpose of colonial rule made the symbolic significance
of the judiciary even more important to the British colonial project in
Tanganyika, even near its end.
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Fig. 4.2 The mural at the High Court of Tanzania (Photo by A.K. Dewar and
E.R. Feingold, Dar es Salaam, December 2008. Photos taken and reprinted with
the permission of the photographers and the Court of Appeal of Tanzania)

The opening of the new courthouse not only provided an opportunity
for colonial authorities to reframe the legacy of the Bench and British
courts, it also enshrined indirect rule and the racially divided and ‘parallel’
court systems in the courthouse itself. At the top of the staircase inside of
the courthouse the government commissioned a mural with two panels (see
Fig. 4.2), in which British colonial justice is reimagined.'® The otficial doc-
umentation on the opening of the courthouse describes the individuals
depicted in the pictures as ‘the administrators of the law, past and pres-
ent’.’! The two panels were intended to show the ‘progress from trial by
tribal elders and witchdoctor to the administration of British justice through
the district officer and the High Court judge’.'? The period before colonial
rule is depicted as lacking order and justice in the left panel (see Fig. 4.3)
while the colonial period appears orderly and just in the right panel (see
Fig. 4.4). The portrayal of the two different types of justice on two different
panels also can be interpreted as showing the ‘parallel’ court systems, which
were still in use at the time. The left panel depicts African and Arab authori-
ties in the Local Courts, while the right panel features the British courts.?
Though the mural does not accurately or completely capture and
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Fig. 4.3 Left panel of the mural at the High Court of Tanzania (Photo by
A.K. Dewar and E.R. Feingold, Dar es Salaam, December 2008. Photos taken and
reprinted with the permission of the photographers and the Court of Appeal of
Tanzania)

convey the past method of administration of justice, or the dual courts
structure at the time of the mural’s creation in 1958, it does portray some
of the main divisions of the court systems in place under British rule—divi-
sions that would become the primary target of structural reforms to the
court system during the process of decolonisation.
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Fig. 4.4 Right panel of the mural at the High Court of Tanzania (Photo by
A.K. Dewar and E.R. Feingold, Dar es Salaam, December 2008. Photos taken and
reprinted with the permission of the photographers and the Court of Appeal of
Tanzania)
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PART II

Decolonising the High Court of
Tanganyika, 1959-1971



CHAPTER 5

Restructuring Colonial Justice, Empowering
the High Court, 1959-1964

Political progress towards independence in Tanganyika rapidly accelerated
in the late 1950s, with a chain of general elections during 1958-1960 and
the subsequent establishment of full internal self-government in May 1961.!
Violent clashes in neighbouring Kenya and Nyasaland in 1959—and a
strong desire in London to avoid similar events in Tanganyika—helped
expedite Tanganyika’s final independence negotiations.> On 9 December
1961 Tanganyika became the first territory in East Africa to become inde-
pendent from Great Britain. Though the ‘wind of change’ was blowing
powerfully in the political spheres of Tanganyika, it stopped at the doors of
the new High Court in Dar es Salaam.? Initially, it seemed the High Court
was in the eye of a storm, remaining unaltered while political and social
change swirled around it. One officer working at the High Court at the
time recalled that he felt ‘protected from changes so far behind the portals
of the High Court’ although there were ‘rapid changes going on’ outside.*
Inside the courtroom trials carried on as they had before independence and
there were few indications of the momentous transformations taking place
in the Tanganyikan government.

After national independence in 1961 Tanganyika’s political leadership
had to decide whether and how to integrate the colonial courts into the
new government. The changes the government chose to make to the
colonial court systems were reactions to the ways in which the jurisdic-
tions and authorities of the courts, as well as their position relative to the
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administration, had reinforced British administrative hegemony. Africans
had been prevented from accessing the High Court, their cases placed
under the supervision of administrators, and they had been barred from
participating in the administration of justice outside the sphere of the
Local Courts. The government addressed these forms of exclusion
through a series of changes to the court system that can be divided into
two categories: structure and personnel. The government’s first priority
in relation to the courts was to remove the legacy of racial inequality
before the courts that had limited Africans’ access to the High Court.
Therefore, the government sought to alter the ‘parallel” structure of the
court systems that had reflected and reinforced colonial racial divisions,
replacing the colonial court systems with a single system equally accessible
to everyone. It then began to increase the participation of Africans in the
administration of justice at the highest levels through making efforts to
replace colonial judges with African judges. This chapter examines how
the government approached decolonising the structure of the colonial
court systems and the judiciary’s relationship to the executive. The fol-
lowing two chapters examine the decolonisation of the High Court Bench
and the individual judges who were a part of this process. Taken together
these three chapters offer an approach to assessing how colonial High
Courts transitioned to local institutions.

The government’s decisions in relation to decolonisation of the struc-
ture of the colonial court systems were connected to Nyerere and TANU’s
political agenda. In the early 1960s the country’s political leadership
regarded economic development and the growth of national unity as
essential components in the creation of a state. The political leadership in
power at the time viewed the common law system as a precondition of
economic stability and as a means for building the united political com-
munity it sought.® They may have also wanted to use the common law to
help diminish local reliance on customary traditions that the government
thought entrenched the divisions between cthnic groups in the country.®
Therefore, as an institution, the High Court survived after national inde-
pendence because the government determined that the maintenance of
the common law system was essential for national political progress.

Though the preservation of the High Court in its colonial form made
it appear unchanged as an institution, this was a period of great structural
transformation in the court system. Between 1959 and 1964 the High
Court’s relationship to the other branches of government, the country’s
African population, and the courts and judicial officials beneath and above
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it fundamentally changed. The structural transformation of the High
Court’s relationships to the executive and colonial court systems occurred
in three stages between 1961 and 1964. First, in 1961 the High Court
gained a greater degree of independence from executive authority through
provisions protecting judges’ security of tenure, which they had lacked
during British rule. Tanganyika’s independence Constitution established
three separate branches of government and outlined the relationships
between them, as well as the High Court’s relationship to the monarchy
of Great Britain via the Privy Council. It made the judiciary a separate
branch of government and established provisions to protect it from inter-
ference by the executive and legislative branches. Though the government
replaced the independence Constitution with the republican Constitution
in 1962, the judiciary continued to enjoy most of the protections estab-
lished in the first Constitution. The new Constitution did, however, sever
the state’s constitutional links with Great Britain, and therefore the judi-
ciary’s relationship to the Privy Council. This increased the Tanganyikan
state’s authority over the appointments and employment of judges, mak-
ing it more of a national, rather than colonial, body.

The second stage of structural transformation affected the High Court’s
relationship to Africans and the Local Courts. In 1961 the government
began to chip away at the ‘parallel’ colonial court systems by creating con-
nections between the Local Courts and the British court system. The aim
was to remove the elements of the court systems that symbolically repre-
sented and practically facilitated indirect rule, namely the barriers prevent-
ing Africans from accessing the High Court through appeals and the
granting of magisterial powers to administrators. By creating a link
between the High Court as institution and the Local Courts system, as
well as removing judicial powers from administrators, the government was
able to make progress towards its goal of racial equality before the courts
and the separation of powers between judicial and executive officers. The
result of these measures for the High Court was that it regained the appel-
late jurisdiction it had lost in 1929 with the enactment of Governor
Cameron’s Native Courts Ordinance, giving it greater jurisdiction and
authority in the sphere of the administration of justice.

In the third and final stage, the High Court and its judges became the
apex of Tanganyika’s new unified court system and professionalised judi-
ciary. The Magistrates’ Courts Act, which came into force in 1964,
replaced all the courts that were operating in the country—other than the
High Court—with a unified three-tier court system that was, by law,
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equally accessible to everyone in the country. All the courts in the system
were staffed by judicial officers, whose duties were solely judicial, and who
were under the auspices of the High Court, which comprised the top tier
of the system. The High Court’s position in the new court system further
increased its authority. The role of High Court judges as leaders of the
new cadre of magistrates made them the head of an expanded judiciary,
giving them supervision and control over judicial offices at all levels—a
prominent role they had not had under British rule.

Through these three stages of transformation the Tanganyikan govern-
ment revised the structure of the colonial court systems and institutional
relationships designed by colonial authorities during British rule. The way
in which the government approached changing the court systems indicates
that, from the perspective of the political leadership in the early 1960s,
decolonising the courts in Tanganyika did not mean removing all traces of
the British legal system, just the structures that made the judiciary subor-
dinate to the executive and entrenched racial and ethnic divisions under-
pinning indirect rule in Tanganyika. These efforts helped bring the courts
into line with the dominant political ideology and constitutional structure
in place at the time, further integrating them into the machinery of the
state. This chapter demonstrates how these changes elevated the High
Court to the pinnacle of its power since its establishment in 1921.

Tae CoMmMoN Law SystEm AND TANU’s POLITICAL
AGENDA

During the transition to independence the government of Tanganyika
maintained the common law system and British courts that had been
introduced by British colonial authorities. In the process of decolonisation
in the twentieth century it was the norm for newly independent countries
to maintain the legal traditions they inherited from their European prede-
cessors. Therefore, that the common law system would survive was an
assumption underlying political rhetoric at the time and was, according to
Shirley Castelnuovo, ‘never seriously questioned’.” There certainly were
no substantial movements in mainland East Africa in the 1960s calling for
the new governments to scrap their British legal systems entirely.® Yet,
upholding the system in Tanganyika was more than a default decision;
rather, it was crucial to the government’s political efforts to develop a
modern and unified post-colonial state.
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Widner offers three main explanations for why many African post-
colonies preserved their colonial common law systems.? First, former colo-
nial subjects wanted ‘equal treatment under the law’ and that meant
having the same law in the independent state that applied to citizens of the
colonial state. Second, it would have been costly and difficult to review
and replace the statutes in place at the time of independence. Third, while
it would have been possible for governments to seek out other traditions
to follow, ‘no one bothered to think in such grand terms’ about the legal
system with so many other urgent challenges facing the nation. While
these ‘emotive’ and ‘practical’ explanations provide a starting point for
understanding this phenomenon, they overlook the role the common law
system played in the government’s efforts to develop a national economy
and unify its citizens into a political community.

The British legal system helped to facilitate the early development of a
market economy in the territory by providing a mechanism to enforce
contracts, protect personal property, and resolve disputes over commercial
transactions. Over the 40 years of colonial rule the courts had been inte-
gral to the operation of the economy and had played a role in creating
conditions that allowed businesses to function according to the same prin-
ciples as they had in Britain and in most colonies throughout the Empire.
During the transition to independence economic development was one of
TANU’s main concerns, and removing the system in place would have
called into question the principles on which the formal economy in the
territory had developed and was developing, and through which busi-
nesses and individuals engaged in transactions.!® The political leadership
regarded the common law system as part of the foundation of the econ-
omy and therefore, at the time, did not frame it politically as a symbol and
tool of colonial domination, but, rather, as a necessary component of a
market economy.

Maintaining the foundations of the economy was of paramount politi-
cal and practical importance to the country’s leadership, but creating unity
among a large and diverse constituency was also a top priority for the
government. As shown in the previous chapters, during British rule the
‘parallel’ court systems had not only created a separate set of courts and
procedures for Africans and non-Africans, but had also required Africans
to live under the enforcement of perceived local notions of customary law.
The colonial administration had used custom as a means of differentiating
communities from one another and thereby facilitated the creation of sep-
arate identities along ethnic lines. After independence the government
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began its political efforts to create a single national community by incul-
cating a shared identity among the more than 120 ethnic groups in the
country. Its approach was to emphasise the similarities and unity among
Tanganyikans, rather than differences and local attachments, which had
been the organising principle of indirect rule.

The unified court system was central to the national political project.
Legal development can be a powerful instrument for shaping society and
was a means through which African governments attempted to establish
unified national identities in new countries in the mid-twentieth century.!!
Castelnuovo argues that the Tanganyikan government decided to create a
single legal and judicial system as a part of its ‘broad scheme (political,
social, and economic) to reinforce national unity’.!? The legal pluralism
sanctioned under indirect rule was also a threat to the new central author-
ity and by limiting it the government aimed to create a more centralised
state.?

Therefore, during the transition to independence, the key question for
Tanganyika and post-independence governments across Africa was how
customary and Islamic law would be integrated into a system based on
common law.!* The options for integrating customary law were debated in
both practical and theoretical terms among judges, political leaders, and
academics at the time.'® A series of conferences in the carly 1960s on
African law and its relationship to post-colonial national legal systems pro-
vided a platform for, and helped shape discussions about, the main issues
at stake and the range of approaches governments could take in integrat-
ing customary law into national systems across Africa.!®

In 1961 Nyerere announced that the government would begin the pro-
cess of codifying customary law and integrating it with the law in force in
the country. He initiated the Customary Law Codification and Unification
Project and its first task was to record the customary law and unify it.
Unification involved writing down the principles of custom, emphasising
the similarities while minimising and modifying differences between com-
munities’ asserted customs.!” The ultimate goal was a single written work
covering the main elements of customary law (excluding land law) among
those people classified as members of ‘Bantu patrilineal tribes’.’® The
intention was that this work would then become recognised as statute law
and would be applied to the relevant tribes, who made up approximately
75% of the population at the time.! The product of these efforts was the
local Customary Law (Declaration) Orders in 1963, which facilitated the
application of the codified customary law to specified districts and types of
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cases.?? The declarations of customary law can also be understood, how-
ever, as a part of a larger effort to preserve and develop the British legal
traditions in place at the end of British rule. They allowed the government
to maintain elements of custom while continuing to use a common law
system. However, the customary law codes were, according to Castelnuovo,
‘not known and accepted by customary law communities’, and can be seen
as an attempt to ‘invent’ or manipulate custom for political and adminis-
trative aims, as colonial authorities had arguably done during British rule.?!
Nevertheless, the creation of the codes was a crucial part of facilitating the
unification of the court systems, because it defined the customary law the
courts could apply.??

The preservation of the common law system and codification of cus-
tomary law was a part of the government’s larger efforts to shape the new
nation in the early 1960s. This was both a shrewd political move and a
response to practical needs at the time. The importance of the courts to
the economy and their role in reinforcing national unity illustrate how the
justice system was a political device in Tanganyika. With these underlying
motivations, the survival of the High Court was secure. Exactly what role
it would play in the new state and its relationship to other government
bodies, however, were under consideration and negotiation in the early
1960s.

TaE Hica CouRrT AND THE CONSTITUTIONS

Tanganyika’s transition to independence hinged on negotiated agreement
between Tanganyika and Great Britain on the nation’s first Constitution.
In this process Great Britain sought a careful transition in the context of
political and social upheaval in many of its other colonies. Seeking proof
of its ability to transfer power to democratic governments without vio-
lence, Britain wanted Tanganyika’s transition to independence to progress
smoothly but also slowly, so as to facilitate an economic and political rela-
tionship between the two countries that would continue to tie them to
one another and allow for the persistence of British policies and institutions
on the ground.?® TANU wanted independence as quickly as possible, aim-
ing to achieve it in 1961. Its leaders were unwilling to put off indepen-
dence as the British had hoped and refused to accept a government on any
other basis than that of majority rule, which was the primary political
aspiration of the party and the main justification for its opposition to
British rule.?* Yet TANU needed economic support for development and
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to help alleviate widespread poverty in the country, and therefore could
not disregard Britain’s interests in the process. Furthermore, Nyerere
believed that achieving independence without violence would help accom-
plish these goals as well as demonstrate to other colonies that they could
achieve independence as multi-racial and democratic African countries,
rather than seeing power consolidated in white administrations as in South
Africa and Southern Rhodesia.?®

These combined motivations and the agreement between Britain and
Tanganyika that the new country would become a democracy allowed
Britain to press TANU to accept most of the provisions and structures in
its ‘standard form’ independence Constitution.?® The standard form was a
model produced by the Colonial Office for colonies to adopt as they
became independent. It called for a government based on the separation
of power between the executive, legislative, and judicial branches. That
model was then modified at constitutional conferences, which were held
for each colony. At a nation’s constitutional conference, representatives of
the British government and the African political leadership negotiated the
details of the Constitution that would make the nation legally and offi-
cially independent from colonial rule. Tanganyika held its conference in
Dar es Salaam in 1961 and it resulted in an agreement on the provisions
making up the country’s independence Constitution.?” Roland Brown, an
adviser to TANU in its negotiations and the nation’s first Attorney General,
recalled in his unpublished memoir that ‘not everything put on the table
by the British was to their [TANU’s] liking, but there was nothing in
dispute which was worth a real showdown that might prevent or delay
agreement on an carly date for independence’.?

Tanganyika’s Constitutional Conference yielded the country’s first
Constitution, which came into force on 9 December 1961. Under the
Constitution Tanganyika became a parliamentary democracy with a con-
nection to the monarchy of Great Britain. The main components of the
state were the Parliament (the National Assembly and the Crown), the
Governor-General (who exercised the Executive Authority of the Crown),
and the Prime Minister (who was appointed by the Governor-General).?
The Constitutional Conference in 1961 and the related process of draft-
ing Tanganyika’s independence Constitution provided an opportunity for
the redefinition of the position and role of the judiciary in the state.3
Nyerere framed the position of the judiciary as a part of the realisation of
independence from colonial rule. He declared that ‘real freedom’ meant
that every citizen would be ‘confident that his case would be impartially
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judged’ and that an independent judiciary was a part of ensuring that
freedom and therefore realising independence from colonial rule.?! To
this end the Constitution made the judiciary a separate branch of govern-
ment, re-establishing the High Court of Tanganyika as the most superior
court in the country.® Parliament passed a related act outlining the
Court’s jurisdiction and the law it would administer, granting it ‘full juris-
diction, civil and criminal’ in Tanganyika.?®?

The Constitution laid out the position of the judiciary relative to the
other branches of government.** The provisions relating to appointment,
tenure, and dismissal established the judiciary as a separate branch of gov-
ernment with a substantial degree of independence, although there was
not a complete separation of powers.®® This was a significant departure
from the policies of the Colonial Office and territorial administration,
which had exercised more control over the activities of the High Court
during the colonial period than the new Constitution allowed.

Under the 1961 Constitution the Governor-General was responsible
for the appointment of the Chief Justice (in consultation with the Prime
Minister) and the puisne judges (on advice of the Judicial Service
Commission).3¢ This was a significant change from the colonial period—
while appointments were still in the hands of an executive, it was the head
of the independent state rather than the Colonial Office (and colonial
administration) who made the decision about whom to appoint.

Once in office, High Court judges enjoyed greater security of tenure
under the Constitution than they had experienced under colonial rule.
Similar to the colonial period, the retirement age for High Court judges
was 62, with the ability to extend until 65, but, unlike the colonial period,
judges of the High Court were protected from transfers to any other place
or role.?” They could only be removed from their posts in the case of mis-
behaviour or the inability to perform the required functions.®® The
Constitution stipulated that any cases of removal would ultimately be
decided by the Privy Council, and would only reach the Privy Council by
the permission of the Governor-General after being investigated first by a
tribunal of at least three judges.?” The Colonial Office claimed to provide
reviews by the Privy Council of removals of colonial judges, but they tech-
nically served ‘at pleasure’, regardless of the procedures the Colonial
Office asserted were in use during colonial rule. Therefore, the enactment
of the Constitution marked the first time in Tanganyika’s history that
High Court judges had the legal right to have their fates decided by the
Privy Council in case the administration sought their dismissal.
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Other than removals sanctioned by the Privy Council, the Constitution
protected judges from all other forms of punishment or harassment, such
as having their offices abolished during their tenure and their salary altered
to their disadvantage, which Governor Cameron had arguably done to
Chief Justice Russell in the late 1920s.*° These provisions increased the
independence of the High Court Bench from executive intervention and
formalised High Court judges’ relationships with Great Britain.

The Constitution and subsequent legislation also enhanced the security
of tenure for lower judicial officers through the establishment of a body
called the Judicial Service Commission.*! This Commission dealt primarily
with overseeing judicial officers below the level of the High Court and
made decisions on their appointments, disciplinary measures, and dismiss-
als.*> The establishment of this independent body was a marked departure
from the colonial system, when the fate of these more junior officers was
determined by the territorial administration and Colonial Office.** The
Constitution specified that the Chairman of the Judicial Service
Commission was the Chief Justice and that other judges (chosen by the
Governor-General in accordance with the advice of the Prime Minister)
would be members, as would the Chairman of the Public Service
Commission.** Therefore, while the executive maintained a role in shap-
ing the Judicial Service Commission, the Constitution limited that role
and gave judges controlling positions in matters relating to the employ-
ment of members of the Judicial Service.

The requirements in the Constitution relating to who could become
members of the Bench ensured that it would be an experienced community
of barristers with British legal qualifications. The provisions essentially relied
on the requirements laid out in the Advocates Ordinance (with subsequent
amendments to the original 1954 ordinance), and specified that an indi-
vidual’s legal qualifications must be held for at least five years before appoint-
ment, or that an appointee had experience on a superior Bench in the
Commonwealth, or outside of it as prescribed by Parliament.* One impact
of upholding British colonial standards for appointments to the Bench
made it impossible for almost any Africans living in Tanganyika to become
judges because virtually none were able to meet these requirements.

The Constitution also specified the minimum size of the Bench, requir-
ing at least six puisne judges as well as a Chief Justice.*® The size of the
Bench had been a source of fierce debate during the colonial period, espe-
cially the interwar years when it was approximately half the size the 1961
Constitution required. The Constitution required that the size of the
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colonial Bench in 1961 remain unaltered, thereby preventing any other
branches of government from pushing for a reversion to a smaller Bench.

Cases in the High Court could be appealed to another court in the
region, namely the regional Court of Appeal (referred to as the Eastern
Africa Court of Appeal after 1961), on prescription from the national
Parliament.*” The highest level of appeal remained the Privy Council, as it
had been during British rule.*® The only exception to this was that matters
relating to the interpretation of the Constitution could not go to the
Eastern Africa Court of Appeal before appeal to the Privy Council, but
had to be appealed directly from the High Court to the Privy Council,
whose decision was final.** Thus the High Court remained under the
umbrella of Britain’s courts and in line with the state as a whole, which was
constitutionally connected to Great Britain.

Tanganyika’s first Constitution was the political mechanism through
which it became a nation. Yet TANU members reportedly felt ‘dissatisfac-
tion’ with some of the provisions of the Constitution and sought a fast
transition to a Republic.®® TANU wanted a stronger executive President as
the head of state with the power to effect the changes the party wanted.>
It also aimed to eliminate the constitutional links between Tanganyika and
the monarchy. According to TANU the monarchy was an ‘alien institu-
tion’ and therefore the relationship to it in the first Constitution was inap-
propriate for a truly independent African state.®? The replacement of the
independence Constitution with the republican Constitution in 1962 ‘cut
the last colonial links’, including those in the judiciary.>® As the country as
a whole severed political ties with Great Britain, the judiciary’s evolving
relationship to the Crown reflected this transition.

Preserving the rule of law remained a part TANU’s stated vision for gov-
erning and was therefore one of the main principles upon which the gov-
ernment developed the republican Constitution.** To uphold the rule of
law the government wanted the Constitution to ensure the ‘equal and
impartial administration of the law’.*® The High Court was the main and
most superior institution in which it continued to entrust that responsibil-
ity. Therefore, the new Constitution maintained the separation of powers
and most of the provisions relating to safeguarding the independence of the
judiciary through security of tenure for its judges. The conditions and pro-
tections relating to grounds for removal, retirement age, membership and
powers of the Judicial Service Commission, qualifications for appointment,
security of salary, protection of office, and minimum court size (it added
one more High Court judge for a minimum of seven) remained intact.>
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The processes for appointment and dismissal, however, changed rela-
tive to the establishment of a new executive and the removal of a constitu-
tional relationship to the monarchy. The office of President created under
the new Constitution, occupied by Nyerere, gained the power to appoint
the Chief Justice, and the puisne judges in consultation with the Chief
Justice.”” Through this provision the powers of the President over the
Court were enhanced, but the Chief Justice also gained a guaranteed legal
right to help decide on appointments of puisne judges for the first time in
Tanganyika’s history.

In cases where the President wanted to remove a judge from office, he
had the authority to appoint a tribunal of at least three members who had
been or were presently judges to determine the outcome.® That tribunal’s
decision, however, was final, and therefore the link to the Privy Council
was severed only one year after it had become law. The relationship to the
Privy Council was also removed in the appeals process, which continued
to allow Parliament to stipulate appeals to the Eastern Africa Court of
Appeal, except on matters relating to the interpretation of the constitu-
tion, but no longer made any prescription for appeals to the Privy Council.
In 1962 Parliament acted to officially end appeals to the Privy Council %
Under the republican Constitution, the High Court had original and final
jurisdiction over cases relating to the interpretation of the Constitution,
and therefore cases of this nature could not be appealed at all from the
High Court as the 1961 Constitution had permitted.

Overall, the 1962 Constitution did not drastically alter the position of
the Court or the provisions aimed at maintaining the independence of the
judiciary from encroachment by other branches of government. It did,
however, break all judicial links with the Privy Council and increased the
power of the new executive President over the High Court. Confining
most judicial matters within the country was a part of TANU’s efforts to
move away from political dependence on the former colonial ruler. The
effect of this change on the High Court was that it helped make it more
an internal institution of the state.

Through Tanganyika’s first two constitutions the judiciary gained
greater security of tenure and increased protection of its independence
than it had had during British rule. These provisions defined the parame-
ters of the new relationship between the Court and the other branches of
government. They did little, however, to clarify the Court’s new relation-
ship to the people of Tanganyika, only enabling Parliament to enact laws
defining how the High Court would carry out its work and the nature and
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activities of the courts beneath it. These relationships were still fluctuating
and had not yet been tested, as they would be in the late 1960s when the
government began to encroach on the independence of the judiciary.
With this constitutional framework in place, the government began to
enact legislation to implement the constitutional provisions for the judi-
ciary and revise the court systems of indirect rule.

Tue Hica CoURT AND THE DISMANTLING
OF THE ‘PARALLEL’ COLONIAL COURT SYSTEMS

The reforms in the early 1960s focused on two key elements of the colo-
nial court system: the role of race in dividing the ‘parallel” court systems;
and the dual role of administrators as magistrates. As shown above, these
attributes had been central to indirect rule in Tanganyika and symbolised,
for TANU, the racial policies and undemocratic nature of British rule.®!
They were also out of step with the government’s broader political rheto-
ric and vision for the state. Therefore, Nyerere swiftly targeted these ele-
ments of the courts for reform, advocating a single national court system
with a judicial service separate from the administration.

The direction of government reform of the courts following indepen-
dence had already been articulated by colonial courts officers at the Judicial
Advisers’ Conferences in the 1950s. They had declared the eventual need
to transfer judicial power from administrators to judicial officers and create
more integrated court systems in African colonies.®? Yet neither of these
goals had ever come close to being accomplished in Tanganyika during
British rule. After independence the new government followed the trajec-
tory outlined by these conferences and began to chip away at the structure
of the colonial court systems. During Tanganyika’s first year as an
independent state it made substantial ‘progress towards achieving the uni-
fication of the court systems’.®

The initial phase of integration of the Local Courts into the British
court system occurred in the year following independence. The Local
Courts (Amendment) Ordinance replaced the Central Court of Appeal,
which had been the final court of appeal for the Local Courts since 1951,
with the High Court. This gave the High Court the ability to hear appeals
from cases that had been tried first in the Local Courts.** Though indi-
vidual High Court judges had served on the Central Court of Appeal, this
move increased the High Court’s appellate jurisdiction and allowed the
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High Court as an institution to hear appeals from the courts of Africans—
ending Cameron’s legacy of the severed relationship between the Native
(later Local) courts and the High Court.

Under the previous system, appeals from Local Courts went first to
Local Courts of Appeal and then to the district commissioner (still in his
capacity as an administrator, not as a magistrate) or a provincial Local
Courts officer before being appealed to the High Court, with permission
of the administrative “filter’.®> The 1962 ordinance removed provincial
commissioners—the filters—from the process and replaced them with a
single new officer called the Local Courts appeals officer. This move ended
the role of provincial commissioners in the administration of justice.

The appointment of the Local Courts appeals officer was the responsibil-
ity of the Minister for Legal Aftfairs who was required to consult the Chief
Justice about his choice.®® The officer was attached to, as well as supervised
by, the High Court.” The role encompassed both clements of the work of
the Local Courts adviser, who had previously acted as a nexus between
administration and judiciary in the administration of justice, and of the
colonial provincial commissioners, who had been responsible for making
decisions about whether to allow appeals to reach the Central Court of
Appeal .%® His main responsibility was to make decisions on whether to allow
appeals from Local Courts to be heard by the High Court.®” John Lewis-
Barned, who served in this role, asserts that the purpose of creating a new
filter between Local Courts and the High Court, rather than removing all
barriers at once, was to prevent the High Court from being inundated with
appeals and to provide a mechanism for the processing and translation of
records, which were in Kiswahili and other local languages.”® The position
was ‘the first office of its kind to be established within the High Court of
Tanganyika’.”! While he was, in essence, a barrier between the Local Courts
and the High Court, the officer’s singular judicial duties and replacement of
provincial commissioners in the appeals process was a break with local
mechanisms for appeals, facilitating the integration of the court systems and
the removal of high-level administrators from the judicial process. Appeals
that were allowed by the Local Courts appeals officer were heard by at least
one High Court judge sitting with two assessors, and that judge’s decision
was final.”> The creation of this office was an carly step in the process of con-
necting the two systems and preparing them for eventual integration.

The second phase of change to the colonial court systems after inde-
pendence involved separating judicial and administrative power fused at
the level of district commissioner. The government aimed ‘to bring those
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whose sole function it is to judge within the judicial service’.”® Its first step
towards this goal was in 1962 with the Local Courts (Minister for Justice
and Regional Local Courts Officers) Act, which gave the Minister for
Justice the responsibility for Local Courts.” It ended the judicial functions
of district commissioners including their supervisory and appellate powers
over Local Courts.”> Many of these powers were transferred to 42 officers,
called regional Local Courts officers.” These officers acted as full-time
magistrates and took over the responsibility for hearing appeals from the
Local Courts from district commissioners, eventually also replacing the
Local Courts of Appeal.”” Former Regional Local Courts Officer Patrick
Ellis recalled that he was expected to ‘search out and train magistrates or
justices of the peace’ for the lower courts, as well as supervise the current
work of the Local Courts and keep records relating to them.”® The indi-
viduals working as regional Local Courts officers were a combination of
former colonial officers, some of whom had a legal background, and
Africans who had previously worked in the administration.” For instance,
Ellis was a former administrative officer in the Colonial Service who was
studying for the Bar during his service and became a regional Local Courts
officer in 1963 as well as an acting resident magistrate for Iringa and
Njombe. The government also sent many without legal backgrounds,
such as African officials drawn from the regional administration, to attend
‘cram courses’ to prepare them for their new duties in this role.8°

The significance of the transfer of magisterial and supervisory powers
from administrative officers to the regional Local Courts officers, how-
ever, was that it not only removed the contentious legacy of district com-
missioners having judicial powers over the courts of Africans, but it also
placed those with judicial powers under the auspices of the High Court
and brought more Africans into judicial roles. It also helped to facilitate
the establishment of a separate judicial service at the lower levels of the
courts, thereby bringing the lower courts more into line with the separa-
tion of powers outlined in the Constitution for the High Court.

The fusion of judicial and executive power under British rule not only
occurred with administrative officers, but also with African chiefs, who
had often acted as the judges in the Local Courts. The process of endow-
ing different individuals in each ethnic group with judicial and executive
powers, rather than a single individual, began in the early 1950s.5! But it
was not until 1962, when the government abolished the entire system of
chieftaincy, that the office of chief became devoid of all its former political
and judicial powers.®?
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Frederic DuBow asserts that during British rule the office of chief had
been ‘so closely linked with the colonial regime that it could not survive
long in the reorganisation of the administration after independence’.®?
The rule of chiefs was also in conflict with the political direction of the
country and the government hoped its abolition would remove ‘ethnic
loyalties from the political arena’ and thereby any challenges to the cen-
tralised authority of the new government.?* A possible contributing factor
to the full removal of the office of the chief from both its executive and
judicial duties is that the Native Courts Ordinance in 1929 had fashioned
chiefs into more effective tools of the colonial administration by granting
them both types of power. This opened the chiefs up to the same criticisms
regarding the lack of a separation of power as those levied against admin-
istrative officers, making it more difficult for chiefs to remain in their
offices with either administrative or judicial powers after independence.
The abolition of the office of chief thus created open positions in the Local
Courts for the government to appoint individuals to these posts with the
sole purpose of adjudicating low-level cases.

The initial measures carried out by the government between 1961 and
1963 linked the Local Courts system to the British court system and
began the messy process of separating judicial and executive duties at the
lower levels of the magistracy. These changes had a significant impact on
the High Court because it gained the jurisdiction to hear appeals from the
Local Courts, which it had been denied since 1929. High Court judges
also acquired greater exclusivity in the administration of justice, removing
those powers from officers whose office was administrative and not judi-
cial. These early changes remedied the main concerns of Chief Justice
Russell and the Bushe Report, which indicates that their objections to
administrators having judicial powers in the 1930s may have been not only
about the need for a separation of powers, but also over a concern for the
way in which the courts strengthened colonial administrative authority.

These first two phases of change to the court systems were incremental,
and did not realise the goal of a unified court system. They were, however,
advancements that the government highlighted to illustrate that it was
moving away from the racial divisions and inequality of colonial rule and
that the judicial and legal systems would match the ideology and political
priorities of TANU. The initial phases also helped to prepare practically for
the final ‘big task’ of transitioning the dual court systems into the unified
court system in 1964, which dissolved the remaining attributes of the
courts that the government perceived as remnants of British rule.%®
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At THE PeAK OF ITs PoweRr: THE HigH COURT
AND THE MAGISTRATES’ COURTS ACT

In 1964 the High Court became the top tier of a single unified court sys-
tem that replaced all the lower courts and the interim offices in use
between 1961 and 1963. The mechanism for this, the Magistrates” Courts
Act, affected a fundamental shift in the administration of justice and the
history of the High Court in Tanganyika. The structure of the courts cre-
ated by the Act was the product of proposals by the government and the
efforts of the Working Party on the Integration of the Court Systems,
comprised of a High Court judge, a parliamentary draftsman, and a spe-
cially appointed courts integration officer.®® They first produced a prelimi-
nary report.®” After negotiations among the relevant government offices,
a bill was placed before the National Assembly in 1963 where it apparently
‘passed almost without debate’; according to British observers.®® From 1
July 1964 Tanganyika had a single three-tier court system with jurisdiction
over everyone in the country, regardless of race. The Primary Courts were
the first tier, District Courts and Resident Magistrates’ Courts the second
tier, and the High Court the third and top tier.

The first tier Primary Courts were established in each district with
specified civil and criminal jurisdiction.® They had the ability to admin-
ister customary and Islamic civil law as well as statutory law. Cases usually
under the purview of custom (such as marriage, guardianship, inheri-
tance under custom, and immovable property other than land) could not
be commenced other than in the Primary Courts, except with specific
permission.”® The courts could not apply customary criminal law, which
was no longer permitted.”’ Each Primary Court was normally convened
by a single Primary Court magistrate, who was not professionally trained
in the law, but was a member of the judiciary.”® It was not practically pos-
sible at the time—or necessarily seen as desirable—for the Primary Court
magistrates to be qualified professional lawyers, as their main purpose
was to adjudicate cases involving custom as well as more minor crimes
and disputes.®® Instead, some of these magistrates took training courses
at the Local Government Training Centre in Mzumbe.”* Since the mag-
istrates were not trained lawyers and because the courts were supposed
to serve as ‘a forum for efficient and inexpensive dispute resolution’,
advocates were not allowed in the Primary Courts.”® The government
wanted these courts to provide substantial justice without regard for
legal ‘technicalities’.”
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Kiswahili was the official language of the Primary Courts and court
officials kept the records in that language, but in an effort to make these
courts accessible to the majority of the population the proceedings could
take place in the local vernacular.®” The magistrates were at first allowed
and later required by law to sit with assessors in cases where Islamic or
customary law was relevant.”® Cases under the original jurisdiction of the
Primary Courts could be appealed, subject to certain conditions, to the
next tier in the court system, the District Courts, and the Act gave provi-
sion for transfer of cases between tiers.”

District Courts and Resident Magistrates’ Courts comprised the tier
above the Primary Courts. The District Courts had defined original civil
and criminal jurisdiction as well as appellate and revisionary jurisdiction
(and supervisory powers) for civil and criminal cases generating from the
Primary Courts.!? Each District Court had jurisdiction over the district in
which it was established and was presided over by a District Court magis-
trate.!% Assessors only sat with the district magistrate in cases appealed
from the Primary Courts dealing with customary or Islamic law.!% The
District Court magistrates were not professional lawyers, but were given
more extensive training than Primary Court magistrates for the duties of
this new role by the government.!®® These courts could operate in either
Kiswahili or English.1%*

Resident Magistrates’ Courts, which were established by order of the
Chief Justice and convened by a single magistrate, shared the second tier
of the new system with the District Courts.!%® The order establishing the
Resident Magistrates’ Court defined its original jurisdiction, usually over
an administrative region under the government’s new regional organisation
of the country.’® This facilitated the continued functioning of resident
magistrates already at work in the territory.!”” Resident Magistrates’
Courts were staffed by magistrates with professional training in the law
and usually functioned in English. Cases heard under original, appellate,
or revisionary jurisdiction at either of the types of courts in the second tier
could be appealed, subject to certain conditions, to the High Court.

As the top tier the High Court gained appellate and revisionary juris-
diction over cases originating in District Courts and Resident Magistrates’
Courts, as well as in cases that had originated in the Primary Courts and
were appealed first to the District Courts. This new jurisdiction was in
addition to the original civil and criminal jurisdiction it already enjoyed.!8
The High Court also gained supervisory powers over all courts and the
Chief Justice received the power to appoint supervisory magistrates to
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supervise the lower courts on the High Court’s behalf.'® In criminal
appeals to the High Court that originated in the Primary Courts, a single
judge heard the appeal, but civil appeals from Primary Courts went to a
division for the High Court where they were heard by at least one judge
with an associate judge.!? The office of associate judge was a new post for
legally qualified Africans who would arguably be in a better position than
British judges (still on the Bench) to hear cases involving custom and in
Kiswahili. The Court was also able to refer questions relating to customary
law to a panel of experts.!!!

The significance of the creation of the new court system for the High
Court was twofold. First, the High Court became the highest court in this
unified system, gaining power over the cases in all the courts beneath it.
Its powers of supervision and revision as well as its appellate jurisdiction
elevated the High Court to the pinnacle of its power. The implication of
these changes for Africans was that they gained access to the High Court
without special filters making independent decisions on their cases.

Second, High Court judges became the leaders of a drastically expanded
judiciary, as magistrates at every level of the court system, including those
without professional qualifications, became members of the Judicial
Service. High Court judges were not only the most senior members of the
judiciary, but also had a key role in the bodies responsible for controlling
the employment of magistrates. Depending on the court tier, decisions
about discipline and dismissal were either directly in the hands of the
Judicial Service Commission, as with higher level magistrates, or were
made by regional bodies created specifically for supervision of the large
lower magistracy, which were overseen by more senior members of the
judiciary.''> The professionalisation of the judiciary through the
Magistrates’ Courts Act made High Court judges the main authority of
the Judicial Service, which now had exclusivity in applying the law.

THE STRUCTURAL DECOLONISATION OF THE COURT
SYSTEMS IN PRACTICE

The creation of the three-tier system was integral to the government’s
political efforts to incorporate the courts into its centralised and demo-
cratic state and reflected the principles of racial equality and the separation
of powers. Though the ideals of access and equality framed the Constitution
and ordinances in the early 1960s, the new courts were not necessarily
more connected to ordinary Africans. The way in which the government
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approached creating the new court system, combined with its limited
resources, meant that the courts were not always accessible to Africans,
even if their rights of appeal and access under the law increased during this
period. Government officials referred to the early difficulties facing the
justice system as ‘teething troubles’, but, in reality, the unification of the
courts was a very difficult process.!’® In fact, in the years following the
creation of Tanganyika’s first unified court system litigants would face
some of the same challenges to accessing the courts and understanding
them as they had during colonial rule, as well as new ones created by the
unification process.

During the process of integration, the transfer of judicial powers from
district commissioners to regional Local Courts officers caused a ‘lack of
continuity and of court coverage in a number of districts’.!* Under the
new unified system, initially there were only about 400 Primary Court
magistrates, which was approximately half of the total number of Primary
Courts that were established in the country and less than half of the total
number of Local Courts—thought to be around 900—that had been in
operation around the time of independence.!'® Thus new Primary Court
magistrates were ‘largely peripatetic’ and ‘only the busiest courts, mostly
in urban arecas’ had full-time magistrates.!'® Many Primary Court magis-
trates covered two or more districts and ‘travelling alone absorbed a con-
siderable amount of their energy and time’.''” The peripatetic model and
related decrease in the number of people covering Local Courts caused
greater delays than most Africans would have experienced when bringing
cases to the Local Courts prior to 1964."'® Moreover, although Africans
could appeal to the High Court after 1962, it was still primarily based in
Dar es Salaam. Though it was beginning to develop satellite stations and
registries in various parts of the country, with the opening of a High Court
in Mwanza before independence and another in Arusha in July 1962,
most people would have only interacted with the High Court through
judges on circuit, if at all.''? As an institution, the High Court remained
remote from the lives of most Africans.

There were also difficulties with weaning the system off its reliance on
administrative officers and chiefs. Though chiefs and headmen were
stripped of their powers in 1962, some did find employment as Primary
Courts magistrates. It appears, however, that some of these officials failed
to follow the procedures required by the Criminal Procedure Code and
were unable or unwilling to improve even after being given training.
Patrick Ellis theorised that this may have been ‘due to lack of necessary
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educational background and the ability to absorb the new system’.!?° Yet
for individuals going to the Primary Courts where a chief had formerly
been the judge and remained so, the supposed changes to the courts may
have seemed superficial. In many cases, however, chiefs and headmen were
replaced by ‘ordinary citizens’ of ‘varying different quality, some had stan-
dard 10 education some only had village education’.’?! While these offi-
cials did receive some training, one regional Local Courts officer observed
that, for the most part, the Local Courts were being run by, ‘African mag-
istrates of low ability, poor training, little enthusiasm and small popular
prestige’.!?> With these challenges the new courts had difficulty gaining
legitimacy, as some Africans may not have recognised the people dispens-
ing justice as having the authority to do so, or believed that they were
sufficiently familiar with local custom and circumstance to administer
justice.

Another factor creating challenges in the adoption of the new court
system was the cost associated with these changes. Adopting the new sys-
tem necessitated a substantial monetary investment to train and pay the
new magistracy and to provide them with the resources they required to
carry out their work. The difficult financial situation for the government
forced the magistrates of the new system to continue to rely on the infra-
structure of the old system in many parts of the country. The space in
administrative buildings, which had been used for both executive and judi-
cial duties during colonial rule, continued to be used for both purposes at
Primary Court level.’?* Many of these offices were in a state of disrepair.!?*
The appearance of the judicial and executive officers working side by side
in the same location as before independence may have sent a message of
continuity with the old system, rather than one of change.

Though by 1964 the justice system had, in principle, moved a long way
from its colonial origins, in practice it faced troubles with delays, legiti-
macy, and resources, similar to those that had plagued colonial courts for
the duration of British rule. One former regional Local Courts officer
recalled that, from his perspective, ‘for the ordinary African things carried
on much as they were’ before independence.!?® The process of decolonis-
ing the court systems in Tanganyika illustrates that while the government
had a clear vision for its court system, the process of breaking away from
colonial structures required greater financial resources and personnel than
it had available in order to make the process happen effectively. This pro-
vides another example of the practical limits of national efforts for reform
in the process of decolonisation.
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CONCLUSION

In the early 1960s decolonising the court systems in Tanganyika meant
altering the elements of the court systems that represented and strength-
ened British colonial rule. This national political process can be under-
stood as a reaction to and rejection of mechanisms of indirect rule, but
also as one that was, in practice, shaped by the needs and resources of the
new state and its leadership. The enactment of the Magistrates’ Courts Act
in 1964 was a watershed moment in the history of Tanganyika’s justice
system. While the internal attributes and activities of the High Court were
relatively unaltered, the Court’s relationship to the executive, the courts
beneath it, and Africans attempting to gain access to it changed substan-
tially. As a result, the High Court became a more independent, legally
accessible, and powerful institution than it had been.

The combination of changes in the High Court’s relationship to the
courts beneath it and the continuity of its activities and appearance as an
institution made it an anomaly in the post-colonial state. By 1964, perhaps
the most visible element of the continuity of the High Court with its colo-
nial roots was the personnel on its Bench. Throughout the structural decol-
onisation of the colonial courts, the High Court Bench remained populated
by former colonial judges and magistrates, who had stayed in Tanganyika
after independence. This was because there were no Tanganyikan Africans
who met the requirements set out in the Constitution for joining the Bench
and replacing the colonial judges. The government’s need for colonial
judges to remain on the Bench during the period of reforming the court
systems illustrates that structural decolonisation of the court systems in
Tanganyika relied on participation from colonial judges. Paradoxically, the
individual colonial judges who remained on the Bench enjoyed greater
independence, security of tenure, jurisdiction over Africans, and supervision
of the judicial officers beneath them than they had in the same position only
a few years earlier when they were working for the colonial government.
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CHAPTER 6

Colonial Judges in a Fading Empire,
1961-1965

At the beginning of 1964 the structural decolonisation of Tanganyika’s
colonial court systems was nearing completion, but the process of decolo-
nising the High Court Bench was still at an early stage.! Ending the legacy
of the exclusion of Africans from participating in the administration of
justice at the highest levels was a central component of the decolonisation
of the High Court as an institution. Yet, at the time of independence in
1961, the new government was faced with the challenge of beginning the
process of decolonising the High Court Bench without qualified
Tanganyikan Africans.?

During the following decade the process of decolonising the High
Court Bench involved appointing former colonial officials, foreign judges
from West Africa and the West Indies, an Asian advocate, and Tanganyikan
Africans with legal qualifications to the High Court. This chapter exam-
ines the initial stage of this process between 1961 and 1965 when the
High Court Bench remained entirely populated by former colonial offi-
cials. The next chapter examines the government’s decision to invite for-
eign judges from the West Indies and West Africa to fill the open seats in
the middle and late 1960s, and explores how the first Tanganyikan Africans
entered the higher levels of the judicial service.

Colonial judges and former colonial magistrates played a key role in
the process of decolonising the Bench. Shortly before independence in
1961 the government asked colonial judges, along with most other British
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colonial officers, to continue to serve as they had during British rule.
Though it may appear that the continued presence of colonial judges on
the Bench after independence was perpetuating British control of the
Court, this chapter demonstrates that their continued service can be
understood as an early part of the Bench’s decolonisation process. By
staying on, colonial judges allowed the Court to survive the transition to
independence, maintaining the standards in the Constitution for appoint-
ments to the Bench while the government made efforts to help
Tanganyikan Africans qualify for the posts.?

As Tanganyika ‘Africanised’ large sections of its government service
during 1962 and 1963 the High Court Bench did not receive any African
appointees. In 1964, however, Tanganyika transitioned to a policy of
‘localisation’.* The process of decolonising the High Court Bench between
1961 and 1971 can therefore be more accurately characterised as one of
localisation than of Africanisation. Race played an important role in shap-
ing this process—the appointment of a majority of Tanganyikan Africans
was the long-term goal—but it was not the only factor that determined
who was on the Bench in the 1960s. This chapter and the next illustrate
that interpersonal relationships within the government and legal commu-
nity were crucial factors in determining who was appointed to the Bench
and how long they served.

Immediately following independence most colonial judges continued
to serve on the Bench while their administrative colleagues departed, but
by the mid-1960s there was increasing and mutual discomfort between
the colonial Bench and the government. This growing tension was par-
ticularly evident in relation to three key events: the closure of the Dar es
Salaam Club; the enactment of the Minimum Sentences Act; and the trial
of the nation’s first mutineers. Shortly after these events, nearly all the
judges who had been on Bench at the time of independence departed
Tanganyika. Some former colonial magistrates who had remained in
Tanganyika working in various government roles since 1961 stepped in to
fill the open seats. Their position in Tanganyika and their careers differed
from those of more senior colonial judges, as did their motivations for
staying in the judiciary in Tanganyika after independence. Tanganyika’s
last remaining colonial judge—Justice Biron—became localised and, it is
argued, can be considered the first local judge to serve on the Bench,
rather than as a colonial relic.

The decolonisation of Tanganyika’s High Court Bench offers a fresh
perspective on national governments’ responses to the staffing challenges
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they faced following independence. The existing studies of how govern-
ments approached staffing as colonial officers departed largely focus on
the civil service and police forces, but how countries without local Bars
localised their Benches remains underexplored.® Moreover, while it was
not uncommon to invite foreign judges to join the national courts in
decolonising Africa, little is known about the impact of foreign judges on
national courts, or of the influence of former colonial officials who
remained in post-colonial states after the end of colonial rule.¢

What is apparent from this study is that individual motivations and
interpersonal relationships—in addition to politics and policies—shaped
the process of decolonising the High Court as an institution. During the
colonial period, when colonial institutions were stable, individual colonial
judges had little room to make a substantial impact on the High Court.
The personal motivations and preferences of individual judges did not
determine where they served or who else from the Colonial Legal Service
was on their Court, as these decisions were made by the Colonial Office.
Furthermore, individual judges could not break with colonial expectations
and traditions on their own. During the independence period though,
British institutions, like the Colonial Office, lost influence and were
replaced with local institutions. This process created a more fluid environ-
ment with space for individual personalities, motivations, relationships,
and perspectives to play a prominent role in determining who was on the
Bench. The history of the decolonisation of the High Court Bench illus-
trates that during periods of rapid social change, as in Tanganyika in the
1960s, personal ties and preferences played a much more substantial role
in shaping institutions than during periods of stability. Therefore, this and
the following chapter focus on selected individuals who had a significant
impact on the process of decolonising the Bench, or who represent trajec-
tories and rationales that others on the Bench shared. With the exception
of two, none of the judges discussed in these chapters have been the sub-
ject of published research to date.”

FrROM AFRICANISATION TO LLOCALISATION

The replacement of colonial officials in the middle and senior ranks of
government with Tanganyikan Africans was a primary goal of TANU after
national independence.? Yet there were very few Tanganyikan Africans in
a position to compete for high-level jobs with members of the expatriate
and Asian communities. Most Africans in Tanganyika had had little or no
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access to the level of education and professional training programmes that
would have prepared them to carry out the work of officers at the higher
levels of the civil service. In September 1960 African employees comprised
a mere 15% of the senior grade posts in the public service, with the major-
ity of Africans working for the government in the lowest grades.® In the
professional sectors the situation was even worse; as of 1962 Africans
accounted for only 16 of the 184 physicians and one of the 84 civil engi-
neers.'® This posed a substantial challenge for the independence govern-
ment in its efforts to hire Tanganyikan Africans for the posts from which
they had previously been excluded.

Government officials considered two approaches to staffing after
Tanganyika’s independence. One was Africanisation, which was defined by
one government official, Rashidi Kawawa, as hiring ‘an African citizen of
Tanganyika’, thereby excluding non-Africans and non-Tanganyikans from
employment. The other was localisation, which meant employing people
from the local population, both African and non-African.!! Supporters of
Africanisation argued that this was necessary in order to break down the
legacy of exclusion of Africans from the middle and senior ranks of the
government services during British rule.!? They also framed it as part of
the realisation of independence from colonialism because it shattered the
racial hierarchies that had placed expatriates above Asians, and Asians
above Africans, offering Africans participation in and ownership of the
government, which they had previously been denied.!?

Nyerere did not support Africanisation as the wholesale policy for staft-
ing, however. He expressed concern about the use of race as the primary
criterion for employment because it was discriminatory.'* Instead, he
advocated giving priority to Tanganyikan Africans so that the civil service
would have a ‘local look’ that would ‘broadly reflect the racial pattern of
the territory’s population’.!® This meant that the majority of employees
ought to be Tanganyikan Africans, but did not exclude other local people
from working in government. Nyerere offered terms other than
Africanisation that he believed better captured the nature of what he sup-
ported, including ‘Tanganyikanisation’ and ‘belongingisation’.’® Though
Nyerere resisted rapid Africanisation of the entire government service,
there was growing pressure from more radical elements of TANU and the
trade unions to Africanise as many posts as possible.!”

In addition to an ideological objection to the policy, Nyerere also had
the more practical concern that there were few educated and trained
Tanganyikan Africans in a position to take over most of the jobs that
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overseas officers had performed. He knew that colonial officers were nec-
essary to maintain stability at home and legitimacy abroad, fearing that
rapid Africanisation would ‘discourage expatriates’ and make them want
to leave before there were qualified Tanganyikan Africans to replace
them.!® Therefore, Nyerere sought to convince expatriate officers to stay
and help with the transition and to keep the government running while
it made efforts to educate and train Tanganyikan Africans to perform
government jobs. He sent a letter to all colonial officers shortly before
independence appealing to their ‘sense of duty’ and promising material
compensation if they would agree to ‘stay on” and help after the political
transfer of power. To keep these officers in Tanganyika until Tanganyikan
Africans were prepared to replace them, Nyerere agreed to an expensive
compensation scheme for officers of Her Majesty’s Overseas Civil Service
and officers designated under the Overscas Aid Agreement.?’ The British
government was eager to keep its officers on the ground, as it hoped to
retain influence over and maintain stability in Tanganyika after it became
constitutionally independent.?! Though British colonial officers began
retiring in the run up to independence, approximately 70% agreed to stay
on, continuing to do their work through the political transitions in
1961.22 Some Tanganyikan Africans began to replace colonial officials in
senior posts in the government and as the heads of ministries in the
months around independence, but there was growing political pressure
to increase the number of Tanganyikan Africans in government and thus
for the process to move faster.

In 1962 Nyerere, who had been Prime Minister since independence,
stepped down. Under the new Prime Minister, Kawawa, the government
began to expand its Africanisation efforts, which included the formation
of the Africanisation Committee, tasked with developing detailed plans for
Africanising each of the government sectors, especially at the highest lev-
cls.?® Even the Commission itself, however, acknowledged that it would
not be immediately possible to move away from the use of ‘foreign exper-
tise’ in technical and professional sectors.”* The employment of
Tanganyikan Africans in these ministries would take longer than in non-
professional sectors and be reliant on them gaining the relevant educa-
tional qualifications.?®

Instead, Kawawa’s government targeted the police and the provincial
administration.?® These sectors were the focus of Africanisation for three
reasons. First, they were the divisions where the government could make
progress on Africanisation as many of the jobs in them were not seen to
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require a high degree of education. Second, these were politically impor-
tant positions because they were perceived as symbols of and the practical
means for maintaining British rule, which Africanisation promised to
change.?” Third, they were the positions through which most Africans in
Tanganyika interacted with the government and would have the impact of
providing visible changes to the identity of public officers.?8

In 1962 a new national administrative structure divided the nation into
regions and the remaining provincial commissioners from the era of British
rule were made regional secretaries under the newly appointed African
regional commissioners.? One officer who had heard rumours of the
impending reorganisation of the entire administration before indepen-
dence described it as the ‘death knell of old DC [district commissioner |
system’.?® The government removed more expatriate ministers from their
powerful positions, including the Commissioner of Police and hundreds
of other non-African civil servants.®® These measures strained relations
between some of the remaining officers, who had agreed to stay because
they believed they were needed to keep the government running, and the
political leadership of the government, who were keen to Africanise as
many posts as fast as possible.?> Many younger colonial officers chose to
leave during the following two years because they either did not envision
a professional future in Tanganyika, hoped to start a new career outside
Tanganyika, or were uncomfortable with their new positions under often
less-qualified and politically active Tanganyikan Africans.??

By 1964 the government was awaiting the completion of training
courses to fill the offices that were vacant after the departure of a large
number of former colonial officers.®* Declaring in a letter to the govern-
ment bodies that ‘Africanisation is dead’, Nyerere, who had returned to the
government as the nation’s first President at the end of 1962, asserted that
it was time for the nation to transition to a policy that made citizenship the
main criteria for employment, rather than race.®® Nyerere framed the
Africanisation period as a stage in the process of achieving self-government
that had passed and, from 1964, argued that the consideration of race was
no longer necessary. Reflecting on this shift in policy he said,

Once we had demonstrated—to ourselves and others—that being an African
did not have to mean being a junior official, the nation was able to accept
that in some fields we can, without shame, hire the skilled people who are
needed. This had been done by January, 1964, and we were therefore able
to revert to a policy of priority to citizens regardless of their racial origin.3¢
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Though it was relatively short-lived, the phase of Africanisation and debate
around it had a profound impact on the public services as well as playing
a role in shaping race relations and the political landscape in the years fol-
lowing independence.?” By 1965 Tanganyikan citizens occupied 66% of
the senior- and middle-grade posts in the public service, most of whom
were Tanganyikan Africans.® Thus, even though there was a substantial
increase in the number of Africans in the higher ranks of the government,
Tanganyika’s phase of Africanisation was more tempered that it might
have been and it had allowed a considerable number of non-Africans to
remain in government service.*

In the lower levels of the judiciary, Tanganyikan Africans accounted for
a large percentage of the new Judicial Service by 1964. Within the first
two years of the Magistrates’ court system, the vast majority of the district
magistracy and more than a third of the resident magistracy consisted of
Tanganyikan Africans.*® The High Court Bench, however, was essentially
unaffected by the progress made in other government services and in the
lower courts because there were no Tanganyikan Africans with the rele-
vant qualifications to join the Bench.

Why were so few Tanganyikan Africans qualified for legal posts? During
the colonial period the only law faculty in Eastern Africa was the one at the
University of Khartoum, and the colonial government of Tanganyika pro-
vided very few scholarships for Africans to attend programmes overscas.*!
The rationale offered by the British for not training Tanganyikan Africans
in the law was that it was more important for the purposes of development
to focus on training engineers and doctors.*? The decision to limit access
to legal education, however, may also have been a deliberate response to
the significant role that colonial subjects with legal educations had played
in political movements resisting British rule in India—such as Mohandas
K. Gandhi—and other parts of the Empire where legal education had been
accessible to colonial subjects.** A more locally driven explanation for the
lack of legal training is that lawyers in general had a ‘relatively minor role’
in the colonies in East Africa.** Lawyers were not allowed to represent
clients in the Native Courts and the Asian and European lawyers generally
served the relatively small community of non-Africans who engaged the
British courts that permitted lawyers. Therefore, in the early 1960s, while
West African Bars had sizeable numbers of Africans on their rolls, there
were only a handful of African lawyers on the East African rolls. In
Tanganyika, of the 57 advocates on the roll in 1961, only two were
Africans.*
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From the early stages of planning to bring Tanganyikan Africans into
the higher levels of the government, Nyerere had recognised that the
dearth of Tanganyikan African lawyers presented a unique challenge and
that the process of hiring Tanganyikan Africans would be different from
most other sectors of government. Moreover, the constitutional require-
ments for appointment to the High Court Bench ensured that standards
for employment could not be lowered out of a desire to see Tanganyikan
Africans on the Bench for the first time. In 1960 Nyerere delivered a
speech to the Legislative Council in which he raised the issue and asserted,

Take our Judiciary. We have only two African lawyers in the country ... One
of our problems is, when we have reached that constitutional stage, how to
replace my hon. colleague here, the Attorney-General. The answer certainly
is not going to be Africanisation, at all. We will have to find another answer.*®

The ‘answer’ for Nyerere was a nearly decade-long process of localisation.
This involved taking steps to prepare Tanganyikan Africans to join the
High Court Bench in the long term. It also meant hiring foreign judges
on a temporary basis and appointing non-African local officials.

In the first stage of this process, Nyerere asked colonial judges to remain
on the High Court Bench to maintain the Court. Beyond being asked to
stay, colonial judges had personal motivations for remaining on the Bench
in the years immediately following independence, rather than departing
Tanganyika with many of their administrative colleagues.

COLONIAL JUDGES IN A FADING EMPIRE

By 1961 the judges who had been on the High Court Bench during the
1950s had all departed Tanganyika, either to posts outside Tanganyika or
had already entered retirement before the Colonial Office offered the
compensation scheme and the date for independence was fixed. Thus, all
nine High Court judges on the Bench in 1961 had been appointed in the
preceding three years and almost all of them chose to remain on the Bench
in Tanganyika for at least another three to four years after independence.
Two judges did, however, choose to leave around the time of indepen-
dence. First, Ernest B. Simmons retired in July 1961, the very month that
the Overseas Aid Scheme became available. The scheme offered compen-
sation to those who stayed and provided it to judges between the ages of
40 and 62 for the curtailment of their careers in the colonies.*” At the age
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of 48, he qualified for the scheme and it is not entirely clear whether after
leaving Tanganyika he remained in retirement or went on to other employ-
ment.*® The other judge who left around independence was David
J. Williams. His retirement in July 1962 was motivated by a desire to
return to England to care for his mother after the death of his father.*

Other than Simmons and Williams, all members of the High Court
Bench remained in their posts. An examination of the judges who chose to
stay on highlights their status in the early 1960s, both in Tanganyika and
the fading Empire. Though there is not conclusive evidence to explain
why each individual judge decided to continue to work on the Bench in
Tanganyika, this study has identified three explanations for what moti-
vated these judges to continue to serve on the Bench after independence.

The first motivating factor was an interest in helping the High Court to
continue to function at the standard it had during British rule, under-
pinned by a commitment to seeing the common law system survive the
transition to independence. Colonial judges were aware that there were
few people who could replace them with hardly any new arrivals from the
Colonial Office. When independence appeared imminent in 1960,
Tanganyika stopped recruiting officers on permanent pensionable terms;
instead anyone who came to Tanganyika to work for the government
signed one- or two-tour contracts.’® Though some new officers chose to
come to Tanganyika on these terms, during this period legal recruitment
in the Colonial Office plummeted as it became clear that employment
with it was no longer an offer of a career, but was simply a short-term job
opportunity. The Legal Adviser to the Colonial Office at the time, Kenneth
Roberts-Wray, observed that the Legal Service was ‘cracking from top to
bottom’, as vacancies at the top with the retirement of High Court judges
were being filled by magistrates already in the service, whose posts would
in turn remain vacant without new recruits to replace them.>! Some of
those who chose to stay may have regarded staying on as a short-term
commitment until arrangements could be made to replace them.

Second, there were few changes at the High Court immediately after
independence that would have made High Court judges want to leave.
While the administration was facing reorganisation and Tanganyikan
African ministers were taking over the top government posts, the High
Court was under no such threat, and its judges were increasingly gaining
power and authority that they had not enjoyed during British rule. The
constitutional provisions and political rhetoric from the new government
indicated that the High Court would be preserved and not impinged on
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by the political efforts of the new government. It appeared at the time that
the political transition was not going to lessen their status or the status of
the Court in Tanganyika. Moreover, colonial judges continued to enjoy
the lifestyle and privileges they had become accustomed to during the
1950s, plus they had the added benefit of increased compensation for
remaining in Tanganyika.

Finally, colonial judges faced limited career prospects if they chose to
leave Tanganyika.>? These judges had little hope of continuing to serve as
judges back in Great Britain and faced adversity in returning to the Bar in
England or the colonies. In the 1950s the Colonial Office had discour-
aged and tried to prevent judges from practising law or serving as directors
of companies in the territories where they had served on the Bench.%® It
also wanted to prohibit judges who had served on regional appellate
courts from practising law in all the territories where they had held juris-
diction by virtue of their position on the appellate Bench, as well as in any
territories that fell under the jurisdiction of the appeals court after their
retirement from the appellate Bench.> The Colonial Office was concerned
that litigants might believe that by hiring a former judge they would have
influence over former colleagues and friends still on the Bench and thus
wanted to avoid accusations of the abuse of power by retired judges.>®
Therefore, the Tanganyika Law Society passed a resolution in 1952 pro-
hibiting judges of the High Court and Court of Appeal from admission to
the territory’s Bar.*® This act made it virtually impossible for judges to
work in a lucrative role in Tanganyika outside the government.®”

Colonial judges were not prohibited from returning to the Bar or
Bench in England, but their likelihood of success was low given their age
and disconnection from the English legal community. Colonial judges
were still separate from the English legal community and were seen, by
some, as second rate. One former magistrate remarked that a colonial
judge would have been regarded by members of the English legal com-
munity as ‘an interloper’ and did not believe that any former judges of
the High Court of Tanganyika had gone on to serve on a Bench in
England after independence.®® Former judges and legal officers could
enlist the help of the Overseas Service Resettlement Bureau to place them
in new jobs after leaving Tanganyika, though many of their placements
were in business.®® Some former legal officers and judges obtained legal
roles, but not positions of prestige comparable to those they had enjoyed
in Tanganyika. For example, Justice David Williams worked in the Lord
Chancellor’s Office after he left Tanganyika in 1962 until his retirement
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in 1979.%° It took years for a young magistrate to make it to the High
Court Bench and therefore many judges of the High Court were simply
too old to start another career or life back in Great Britain. Some chose
to ride out the political transition at the High Court and look for oppor-
tunities to remain as judges in other courts in the region or elsewhere in
the fading Empire.

COLONIAL JUDGES IN A POsT-COLONIAL STATE

In the early 1960s the colonial Bench was led by two long-standing mem-
bers of the Overseas Judiciary: the Chief Justice, Ralph Windham, and
Justice Law. Both had joined the Colonial Legal Service in the 1940s and
served in numerous territories in East Africa. Among former members of
the Overseas Judiciary and Legal Service they had reputations for being
fair, hard-working, and competent judges.®! According to one member of
staff, Windham had a formal style and remained ‘remote’ from most other
members of colonial society.®> Some of his contemporaries in the expatri-
ate community found his style appropriate for his position as Chief Justice,
but some young African lawyers found it difficult to relate to him and
regarded him as being ‘withdrawn’.®® He was famous among members of
the colonial judiciary for having been abducted from his Court in Tel Aviv
by the Irgun while serving on the Bench in Palestine, and for developing
a rapport with the men guarding him over their shared love of music dur-
ing the period he was held by them.®* Justice Law was also a leading figure
of the Court during the independence period. He had been on the Bench
in Kenya during the Mau Mau emergency and ‘tried far more Mau Mau
cases than any other member of the Bench’.%® Perhaps in part due to their
previous experiences in colonies during times of conflict, these two men
appeared to be unruffled by Tanganyika’s political transition, which was
progressing relatively smoothly compared with what they had observed in
other British territories in their previous postings.

Colonial judges and their families were able to continue their lives in
Dar es Salaam much as they had under British rule in the year following
independence. By late 1963, however, certain elements of the colonial
lifestyle began to disappear. At that time, the new government was actively
trying to break down the social and racial barriers entrenched under colo-
nial rule. One of the government’s targets was the colonial clubs that had
been a central part of socialising for members of the Overseas Service.
The Dar es Salaam Club was the most elite and was only a short distance
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from the High Court. This ‘sacred’ colonial club had been frequented by
High Court judges and was off limits to non-Europeans.” As a result, the
Club came to symbolise the racism of colonial rule and was, according to
the Attorney General, ‘something of an anachronism in an independent
Tanganyika’.%®

The racism of the Club became a ‘low-level political issue’ in 1963.%
In December that year Tanganyika’s Parliament unanimously passed the
Dar es Salaam Club (Dissolution) Act, mandating the closure of the
Club.” The Act apparently came as a ‘great shock’ to the expatriate com-
munity because it was introduced and passed without warning to the
Club or its members.”! The takeover was especially unsettling for mem-
bers of the judiciary, as it was perceived by some as an assault on their way
of life.”? Justice Law’s widow recalled that the Club had been an impor-
tant part of their lives in Dar es Salaam and connected its closure in 1963
to the end of Law’s tenure in Tanganyika the following year. She said ‘I
think that when they [the government] took the Dar es Salaam Club that
finished my husband.””® Morcover, after its closure, the Club’s building
was used by members of the new government for social events. For exam-
ple, the Attorney General at the time, Roland Brown, gained permission
shortly after the closure of the Club to use the building (pictured in
Fig. 6.1) for his wedding reception in February 1964. He recalled that
although he had invited members of the judiciary, all ‘boycotted’ the
event because it was in the closed-down Club.” The closure of the club
was a signal to members of the Bench that their lives would no longer
continue as they had done during the late 1950s and early 1960s. Justice
Harold Platt described its closing as representing that ‘another bastion
had crumbled’.”s

While the drama surrounding the Club was of little practical signifi-
cance to the High Court in its work, the passing of the Minimum Sentences
Act in June 1963 was of much greater importance to the attitude of the
judges of the High Court towards the government of Tanganyika. It may
also have indicated the government’s feelings towards them. The Act
specified the minimum periods of incarceration and corporal punishment
for anyone convicted of the crimes it designated in its list of scheduled
offences, including theft from public funds, cattle theft, burglary, and vio-
lence associated with these and similar acts.”® With increasing episodes of
theft in the years following independence, Nyerere became concerned
about the impact of this type of crime on the state. Observing events in
Tanganyika at the time, the British High Commission connected Nyerere’s
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Fig. 6.1 The building that housed the Dar es Salaam Club during colonial rule
and became the home of the Court of Appeal of Tanzania in 1979 (Photo by
A.K. Dewar and E.R. Feingold, Dar es Salaam, December 2008. Photos taken and
reprinted with the permission of the photographers and the Court of Appeal of
Tanzania)

announcement of the Act specifically to his ‘fury at the robbery of a retail
co-operative shop in Mwanza immediately before he formally opened it’.””
While the Act was certainly meant to curtail this type of crime, it was also
an opportunity for the government to communicate to the country’s
African population that breaking a law was no longer a subversion of colo-
nial law, and by extension a reaction against colonial injustices, but that it
was now an offence against the post-colonial state.”®

The Minimum Sentences Act may not only have been motivated by a
concern over increasing crime of this nature and a desire to make its sever-
ity clear, however. The Attorney General at that time recalled that the Act
was also,

some indication that the Tanzanians didn’t think they were being well
served by expatriate judges ... they thought that expatriate judges took
crimes that affected Tanzanian individuals ... lightly and they wanted to see
something done, stark and effective. There was enormous amount of public
support for doing something.”®
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The Act impacted the Bench by limiting its flexibility in sentencing and its
oversight of the lower courts. Under the Act the Local Courts had the
power to try the scheduled offences and the minimum sentences they
handed down were not subject to confirmation by the High Court.?
Moreover, the requirement of corporal punishment under the Act was,
according to Read, ‘a distinct and marked change in penal policy, repre-
senting a clear dissent by an independent nation from the policies of the
former colonial power’, which had moved away from corporal punishment
in the later years of colonial rule in Tanganyika.®! Some colonial judges did
not agree with the Act and Justice Law was particularly vocal in his opposi-
tion.3? Its merits were hotly debated among members of the Bench. The
differences of opinion among the judges about the Act revealed tremen-
dous ideological rifts between members of the Bench about the trajectory
and policies of the new government and, according to Justice Platt, ‘left a
growing worry as to the stability of the judiciary’.3?

Another indication that the government was concerned about the con-
tinued use of colonial judges was the lack of the inclusion of a Bill of
Rights in the country’s independence Constitution. As a substitute, the
Constitution’s preamble was shaped to include statements affirming the
state’s commitment to human rights.®* Charles Parkinson asserts that the
decision not to include a Bill of Rights was influenced, in part, by a con-
cern that it could lead to conflict between executive and judiciary, which
might damage the legal system.*® The continued exclusion of a Bill of
Rights in subsequent constitutions in 1962 and 1965, however, may also
indicate a specific concern in the early 1960s over the continued role of
colonial judges on the Bench, rather a general concern about avoiding
conflict between executive and judiciary. The Attorney General recalled
that colonial judges ‘were tolerated, but not much liked” and he, as an
adviser to the government, feared that if a Bill of Rights was included in
the Constitution and on that basis a colonial judge still on the Bench
struck down legislation passed by Parliament, ‘the fragile structure of judi-
cial independence might collapse altogether’.®6 It is notable, however, that
the country did not amend its Constitution to include a Bill of Rights
until 1985, almost exactly 20 years after the departure of most of the colo-
nial Bench, and this indicates that the continued role of colonial judges in
the 1960s may not have been the main rationale or purpose of its sus-
tained exclusion.

The implementation of the Minimum Sentences Act and the closure of
the Club both affected the way in which some of the remaining colonial
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judges felt about staying in Tanganyika.’” The dramatic events in 1964,
however, also raised concern within the government about the continued
reliance on British colonial judges in the post-colonial state. After the end
of the phase of Africanisation of the civil service in 1964, the colonial
Bench seemed more and more out of step with the rest of the govern-
ment. Though the judiciary did not experience any major episodes of
political interference in the early 1960s, the difficulty of maintaining a
colonial Bench in a post-colonial state came to the surface with the trial
following the mutiny of January 1964.

The mutiny involved African troops in the Tanganyika Rifles seizing
crucial government buildings in Dar es Salaam, including State House and
police stations, as well as arresting British officers and attacking Europeans
and Asians.3 Nyerere went into hiding and the stability of the government
hung in the balance over the course of approximately six days, until British
troops were brought in to put down the mutiny. Tanganyika’s need for
help from Great Britain—the colonial power it had only recently become
independent from—to end the mutiny and to restore the government
was, according to Justice Platt, ‘humiliating’ for Nyerere.¥ To some the
mutiny was ‘a defining moment in the development of Tanganyika’.”
James Brennan asserts that it ‘laid bare the fragility of the post-colonial
state and hastened the government’s erratic drive towards eliminating for-
mal political opposition’.!

The mutiny clearly had significant political ramifications, but it also had
a direct effect on the judiciary and the colonial judges on the Bench. After
the mutiny, the government began to detain people under its new
Preventive Detention Law and although it released most prisoners, it
brought charges against 19 of the ‘ringleaders’ of the mutiny.”? In March
of that year, Parliament passed the Special Tribunals Act, which provided
for trials of members of the police force, the prisons service, and the
national service charged with mutiny and related offences.”® The Act spec-
ified that the tribunals would be comprised of three officers, one judge
and two appointed officers from the relevant services, and their decisions
were to be based on a majority vote and could not be appealed or reviewed
by any other court.”* Subsequently, the government established a special
court to try the accused mutineers. Chief Justice Windham led the pro-
ceedings with two officials from the military.”® The trial of the mutineers
resulted in five acquittals and 14 convictions. Though amendments had
been made to the law to allow the convicted mutineers to receive very
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severe punishments, those who were convicted received relatively short
prison sentences of five to 15 years, with most receiving sentences of ten
years.”®

Given the implications of the mutiny for the state and the significance
of Tanganyika having to call on the British for help, as well as the personal
shame Nyerere felt, he ‘publically deplored the leniency of the sentences’.”
The trial had attracted the public’s attention and newspaper editorials also
expressed frustration at the sentences, asserting that the crimes the 14
were convicted of ‘merit much stiffer penalties than those awarded’.”®
Nyerere, despite his disappointment in the sentences, did not intervene,
emphasising the importance of judicial independence in maintaining the
rule of law and arguing that ‘we must not allow even our disgust with the
mutineers to overcome our principles’.?” Thus, one key impact of the trial
was that it was an early test of the independence of the judiciary and
became an opportunity for Nyerere to reaffirm the role of the indepen-
dent judiciary in the maintenance of the state.

The trial of the mutineers, however, had another effect on the judi-
ciary: it drew attention to Chief Justice Windham and the colonial Bench.
For Nyerere one of the most difficult elements of the mutiny episode was
the need for help from Great Britain. That the trial of the mutineers had
been led by the British Chief Justice meant that the British had both put
down the mutiny and played a central role in deciding how the mutineers
would be punished for their crimes, crimes which had severely threatened
the stability of the independent state of Tanganyika. This state of affairs
brought out a degree of discomfort in the government with the colonial
judges on the Bench and highlighted the ongoing position of authority
that colonial judges occupied.'” Ronald Aminzade argues that the
mutiny allowed Nyerere and opponents of Africanisation to ‘move deci-
sively against those who continued to press for Africanisation’, because
those who had mutinied had done so in part out of the desire to see
British officers replaced by Tanganyikan Africans.!™ In the case of the
judiciary, however, the trial of the mutineers may have helped propel
changes to membership of the Bench, and particularly the position of
Chief Justice.

The mid-1960s were a turning point for colonial judges of the High
Court. Growing and mutual discomfort among colonial judges and the
government resulted in the departure of the colonial judiciary during
1964 and 1965. One magistrate, who joined the High Court after they
left, surmised that those who had left during this period ‘were glad to be
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out’.!2 Though it is not known whether Windham chose or was asked to
leave, it was clear to him on his departure that his successor would not be
a colonial judge. One colonial official recalled that when Chief Justice
Windham was asked who was coming out from England to replace him,
he reportedly replied, ‘I understand there is going to be a dark outsider’.1%3
Windham and Law made preparations to leave, with Law writing a note
for the incoming Chief Justice that pointed out the ‘salient problems
being handed over’ and giving an overview of the state of affairs at the
Court, which had been standard practice during colonial rule for outgoing
judges to do for incoming ones.!%*

By the end of 1965 every judge who had been appointed to the High
Court before the date of independence, except Justice Biron, had left the
High Court Bench. Two returned to England, continuing to work in law-
related roles, though not on the Bench.!% Notably, Chief Justice Windham
became the Commissioner of the Foreign Compensation Commission.!%
The other three went to other benches in Africa. Justice Law and Justice
John Spry joined the Bench of the Eastern Africa Court of Appeal.l?”
Though independent governments in the region chose to adopt the Court
of Appeal as an extension of their national legal systems after indepen-
dence, the Court essentially remained in its colonial form. At the time, the
Court of Appeal’s Bench was mostly filled with distinguished former colo-
nial judges who were not yet at retirement age, but were advanced in age
and would finish their careers as judges. Judges’ lifestyles in Nairobi
resembled those of colonial judges in Tanganyika in the early 1960s. The
Court visited the territories under its jurisdiction on circuit each year, as it
had during British rule. In their capacity as judges of appeal, they were
able to serve as judges in Tanganyika again when the Court of Appeal
came on circuit, but were distanced from internal events.

The third judge to join another Bench in Africa was Justice Laurence
Weston, who had arrived in Tanganyika in mid-1961. He then left in 1965
to take up the post of ChiefJustice of Botswana (formerly the Bechuanaland
Protectorate) while it was still under British rule.’® Once in Botswana he
remained in the post for under three years, leaving in 1968 following
Botswana’s independence in 1966. While colonial officials in countries
transitioning to independence could move to the remaining territories
under colonial rule, as more and more colonies became nations there were
fewer opportunities for colonial officials, including judges, to find employ-
ment overseas.'?
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FroM COLONIAL MAGISTRATES TO PosT-CoLoNIAL HiGH
COURT JUDGES

Departures of High Court judges made room on the High Court Bench
for the promotion of remaining magistrates from the Overseas Service.
The practice of promoting officers from lower offices to the High Court
was the approach used during colonial rule and continued to be the model
as posts opened on the Bench and in other senior legal roles. These offi-
cers were ready hands and the government did not yet have many other
options.

The decisions of younger officers to remain in Tanganyika involved dif-
ferent considerations than those of High Court judges of advanced ages.
Officers who were in the beginning stages of their careers in the early
1960s had the chance to go home and start a new career. Despite ofters of
enhanced compensation in Tanganyika, the prospects of a legal career in
Great Britain—including one that could result in an appointment to the
Bench—were much better for young legal officers than their colonial
superiors. Some who left were actually able to return to the English and
Scottish Bars. One former Crown Counsel in Tanganyika, Norman
Macleod, became a judge in Scotland. He recalled that serving in
Tanganyika had actually been ‘a very good training ground for my experi-
ence when I came back to Scotland’ as he had had more time in court than
many of his contemporaries who had stayed in Scotland, which helped
him excel when he returned home.!'° Even with possibilities of this nature
available to younger officers, a few who were close to reaching the High
Bench remained in the country. Two experienced magistrates joined the
High Court from the magistracy between 1962 and 1964, J.K. Williams
and Graham J.E. Reide. They filled the empty places on the Bench, but
only served for relatively short periods, departing around the same time as
the senior colonial judges.!!!

Between 1964 and 1965 three other men joined Biron, the last colonial
judge still on the Bench. They had been magistrates under colonial rule
and worked on contract with the new government in legal roles since
independence. These new judges, Platt, A.E. Otto, and Liam B. Duff, had
been part of the new crop of post-war magistrates that joined the Colonial
Legal Service in the 1950s. While there is insufficient data on the three
colonial magistrates, who became High Court judges in the mid-1960s,
to generalise about this cohort’s decisions to stay, interviews with Justice
Platt have offered an insight into why he continued to work in Tanganyika
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and joined the Court in 1965, as well as how he perceived his position in
the post-colonial state and the implications of this for the process of the
decolonisation of the Bench.

Platt first came to Tanganyika in 1954 as a Resident Magistrate. During
his tenure he served as an Acting Judge of the High Court as well as a
judge on the ‘Water Court’, under Ministry of Lands, Settlement and
Water Development, making decisions about the control of water among
farmers and other landowners.!? In 1960, at the age of 35, he chose to
sign a contract to work for the Tanganyikan government rather than
return to England and seck out other employment opportunities.'® His
decision can be explained in part by his background and life experiences,
which motivated him to make a life outside Great Britain and instilled in
him an interest in working in Africa.

Platt was born in Bangalore in 1925 to parents of British and American
backgrounds working in the service of the Methodist church at a school
opened for socially outcast children. During World War II he joined the
Royal Air Force and served until 1947, when he went to England to study
at St Peter’s College, Oxford. After completing his course he went to the
Middle Temple and read in chambers until 1954, when he was called to
the Bar. Immediately after he applied to join the Colonial Legal Service,
motivated by a desire to leave Great Britain and return to a life abroad, as
he had had during his childhood. Platt had few personal attachments to
England and did not have a family awaiting his return.!** Though he was
young enough to return to England and begin a second career, the oppor-
tunity to stay in Tanganyika and work for the new government provided
the lifestyle he sought.

Platt was also motivated to work for the new government because he
wanted to stay in Africa after the British left. He recalled that, during his
time in the Royal Air Force, he had been based in Southern Rhodesia where
he observed ‘racial tensions’ and was told not to communicate with Africans,
which was in stark contrast to his experiences as a child of missionaries in
India. This experience was ‘seminal’ for him, making him want to experi-
ence living in Africa after the end of colonial rule. Once Tanganyika achieved
independence, Platt recalled that he felt he ‘was looking into Africa at last’
and was ‘making African friends’, who encouraged him to stay. Moreover,
though Platt did not have an attachment to England, his years of legal train-
ing gave him a strong desire to see that the common law system continued
to thrive. Especially after the attack on the rule of law and stability of the
state by the mutineers in 1964 and the departure of the colonial Bench, he
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also felt that he ‘really couldn’t leave them [the government] in the lurch’
by departing when there was no one else to take his place.

Though he had first come to the territory as part of the colonial gov-
ernment, Platt did not see himself as a representative of Great Britain or as
a Tanganyikan. He recalled that he ‘shed my British government’ after
independence and instead his ‘policy was to be, not a Tanganyikan, but a
person helping Tanganyika out’.!*® He would give advice when necessary,
but recollected that he would ‘couch it in a careful way’ feeling that as an
‘employee of new government, [he] must act as that not anything else’.!1¢
Instead of seeing himself as a former colonial official or as a citizen of
Tanganyika, Platt regarded his role as a free agent of the common law in
East Africa. This is illustrated by his service on other national High Courts
in countries with common law traditions between 1973 and 1995 in
Kenya and Uganda.'’” Platt did not hope to make a life in Tanganyika
permanently, but recalled that he stayed in part out of a desire to see the
employment standards at the High Court maintained until Tanganyikan
Africans with the relevant qualifications could take his place. The magis-
trates that became judges during this period, like Platt, were the first step
away from the colonial Bench of the early 1960s, but still remained at a
distance from the new state.

‘A MaN ALL BY HIMSELF’: JUSTICE BIRON

The last colonial judge to remain on the Bench after all his colleagues had
departed in the mid-1960s was ‘a man all by himself’, not only because he
was the last one on the Bench from his cohort, but also because of his
unique role in the history of the High Court of Tanganyika.!’ Moshe
Chaim Ephraim Philip Biron, known as Philip Biron, became a transitional
figure for the High Court, helping it to evolve from its colonial origins
into an institution of the new state. He was significant to this process
because he, arguably, can be better understood as the first localised judge
of the High Court of Tanganyika after independence rather than the last
colonial judge. An examination of Biron’s life in Tanganyika helps to
account for how he came to be regarded by many members of the legal
community as a Tanzanian rather than a colonial holdover.'* It also shows
how he managed to remain on the Bench of the High Court continuously
until his death in 1981—almost exactly 20 years after Tanganyika’s inde-
pendence and more than a decade after the government had finished
replacing all the other remaining colonial legal officials.
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There is little documentary evidence on Biron’s tenure in Tanganyika
other than his judgments in the law reports and some surviving original
case files. Nearly every person interviewed for this study, however, recalled
Biron. What emerged from these interviews is a picture of a judge who
became indigenised. Biron’s tenure on the Court both symbolised and
facilitated Nyerere’s vision for the post-colonial High Court Bench.

Biron first came to Tanganyika in 1949 after being appointed a magis-
trate of the Colonial Legal Service. His activities in Tanganyika during his
first decade there were typical of a colonial legal officer. He served as a
resident magistrate in various locations around the colony and became an
acting judge of the High Court when a seat became vacant in 1957. By
1961 he was a justice of the High Court (pictured in Fig. 6.2) and, like
most of his colleagues, he decided to remain on the Bench after indepen-
dence and work for the new government. Though he was similar to the
other judges on the Bench in that he was in his early fifties and would have
had difficulty starting a new career at this late stage in life, he appears to
have had unique personal motivations for remaining in Tanganyika, driven
by his background, outlook, and personal circumstances.

Biron went to Tanganyika as a servant of the British Empire, but he did
not have a British background, nor was he directly connected to the
Empire before joining the Colonial Legal Service. Instead, Biron was a
naturalised citizen of Great Britain. Born in Yasliska, Rymanawie, Galicia
(formerly part of the Austrian Empire, now in Poland) in 1909, Biron’s
family immigrated to England when he was a child.!?° He was Jewish and
initially studied to become a Rabbi at Manchester Talmudical College and
Yeshiva, but his carcer as a Rabbi was relatively short-lived.!?! He went on
to study at Manchester University for an LLB, graduating with honours,
and was subsequently called to the Bar from Gray’s Inn. In 1941, after the
outbreak of World War II, he volunteered to join the Royal Air Force and
served until 1946 when he was demobilised. He returned to the English
Bar briefly, practising for three years before joining the Colonial Legal
Service in 1949, at the age of 40, which was at the top end of the age
range allowed for first appointments. His motivation for leaving the Bar
and joining the Colonial Legal Service is unknown, but after his departure
from England with the Colonial Legal Service, he would never return to
live in England again.

Though he had some extended family in England, Biron seems to have
had little personal incentive to return to England after the independence
of Tanganyika. There is evidence that Biron was legally married when he
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Fig. 6.2 A portrait of Justice Philip Biron hanging in the High Court of
Tanzania, Dar es Salaam, as of 2008 (Photograph of picture by A.K. Dewar and
E.R. Feingold, Dar es Salaam, December 2008. Photos taken and reprinted with
the permission of the photographers and the Court of Appeal of Tanzania.) The
National Portrait Gallery holds another professional portrait of Biron from 1961
taken by the photographer Elliot and Fry. In the photograph, Biron is seated in the
foreground and a framed picture in the background appears to be of him during
his time in the Royal Air Force during World War II. The image is accessible on the
National Portrait Gallery’s website: http: //www.npg.org.uk/collections/search /
portrait/mw99116 /Sir-Moshe-Chaim-Efraim-PhilipBiron? LinkID=mp75064 &r
ole=sit&rNo=0

joined the Colonial Legal Service, but the marriage ended for an unknown
reason.'”? During his tenure as an acting judge of the High Court he
developed a relationship with Margret ‘Rita> Henderson Colville, a
Scottish woman working as the Matron of Tabora Hospital.!>* The rela-
tionship, from the perspective of other members of the Overseas Service at
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the time, was unconventional as they were of different backgrounds and
he was of a more advanced age than her. Nevertheless, they reportedly
shared an ‘extremely happy’ life together in Tanganyika, marrying in
1958.1* Biron began to establish a personal life in Tanganyika and after
the end of British rule openly expressed a desire to remain there with
Rita.!?® In addition, like Platt, Biron expressed a strong commitment to
seeing the common law system survive the transition to independence in
Tanganyika and dedicated himself to being a part of building the new
system after the end of colonial rule.!

By 1961 Biron had reportedly disassociated from his previous life in
Britain and began to assimilate to post-colonial life. Though he had been
part of the colonial government and apparently ‘played the British life’,
Biron openly criticised colonial rule after independence.’®” One inter-
viewee explained that Biron came ‘off his colonial high horse that he may
not have liked being on anyway’.!?8 His non-British background further
aided his ability to distance himself from colonial rule. One Asian barrister
put it simply: ‘He wasn’t British, so he wasn’t colonial.’!?* Biron also
openly expressed admiration for Nyerere, who was not only the political
leader, but part of the ethos of post-colonial society in the country.
Though he did not always agree with Nyerere’s decisions and policies,
Biron indicated that Nyerere’s approach to governing had been a factor in
motivating him to want to remain in Tanganyika.!?® Successtully integrat-
ing himself into Tanganyika’s post-colonial and anti-colonial political
environment, Biron ‘meshed very well into the new system” and to younger
Tanganyikan Africans he became more of a ‘bridge from the past’ than a
representation of it.!3!

Biron’s ability to assimilate was also facilitated by his personality,
which helped him to cross social boundaries.'®? He reportedly had an
‘irrepressible sense of humour’ and an ‘eccentric’ and affable personality
that one interviewee asserted ‘served him in good stead’ in his life in
post-colonial Tanganyika.!®® He developed personal friendships with
Africans, Asians, and members of the British expatriate community after
independence and did not remain remote from younger advocates and
judges, like Windham and most other colonial judges had.'** Instead he
invited them into his home for meals and visits and encouraged them to
discuss their lives and views with him. Some felt so personally close to
him that they described him as a ‘father figure’, while others recalled that
he viewed his relationships with young Africans and Asians as having a
father-son dynamic.!3® Though this could be interpreted as the same
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paternalistic attitude that many colonial officials held towards Africans
during colonial rule, one of the first African judges described Biron as
‘surprisingly prepared to learn’ from much younger Africans, unlike
many other colonial officials.!®¢ Biron’s attitude and relationships allowed
him to become not only familiar with but also a part of these communi-
ties, and enabled him to be perceived as more of a local person than an
expatriate.

The indigenisation of Biron was critical to the decolonisation of the
High Court. While Nyerere did not want all former colonial officers to
stay in Tanganyika indefinitely, he needed the leeway to include a select
few with expertise and the desire to help build the Tanganyikan state to
continue serving in the government. Thus Nyerere argued against the
consideration of race in determining who could become a citizen of
Tanganyika.'*” Moreover, just as colonial judges were leaving in 1964 and
1965, Nyerere was trying to transition away from Africanisation and
towards localisation without regard to race. Within this context, Biron
became a symbol of what Nyerere was advocating. Legal scholar Patrick
McAuslan, who was teaching law in Dar es Salaam in the 1960s, remarked
that, ‘Nyerere would have been very unhappy if he [Biron] left ... he was
a terribly important figure for Nyerere’ as he represented both Nyerere’s
desire to move away from racial politics and his promise to maintain the
standards protecting the independence of the judiciary and the rule of
law. 138

Beyond the political importance of Biron, there is also evidence to indi-
cate that Biron became personally important to Nyerere. Though Biron
admired Nyerere, he also was known to speak openly and freely with him.
The country’s first African Attorney General recalled that Biron was ‘one
of the few expatriates who felt free enough to go and stand up to him
[Nyerere], so they became friends’.’®® Biron could be ‘stubborn’ and
long-winded in defence of his strongly held principles and decisions,
according to some interviewees, but others presented a picture of a person
who could be ‘open-minded’and was therefore willing and able to debate
issues with Nyerere, which few expatriates could do, especially in the late
1960s.140

On his own initiative, Biron also became a mentor for individuals pre-
paring for legal careers in Tanganyika. In a letter to one young former
colonial officer still working in Tanganyika in 1963, he congratulated the
officer on passing the Bar finals, assured him that, ‘you’ll feel much better
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with that behind you than in front’, and unconditionally offered his help
to the officer.’*' More relevant to the decolonisation of the Bench was
Biron’s mentorship of young Africans entering the judiciary in the middle
and late 1960s. As Tanganyikan Africans began to obtain legal qualifica-
tions and join the government service, they had little practical experience
and guidance outside the classroom and few advocates to model their
work after. One African judge recalled that Biron was ‘easily accessible to
young lawyers’ and offered on-the-job advice to new judges, facilitating
the work of the Bench.!'*?

Biron’s acceptance into post-colonial Tanganyika, however, was not
limitless. Though he was regarded by many as a part of the national com-
munity, he was not African. While Nyerere wanted Biron to stay, he also
wanted to see Tanganyikan Africans take up the majority of seats on the
High Court Bench once they had sufficient training and experience. When
Chief Justice Windham’s departure was imminent and Nyerere did not
have the option to replace him with a qualified Tanganyikan African, he
also chose not to ask Biron—the most senior judge on the Bench—to
become the Chief Justice. Instead, Nyerere invited a judge from a former
British colony to take up the post. Like Biron, this judge and the other
foreign judges of the period who are examined in the following chapter,
became important transitional figures in the process of decolonising the
Bench. Yet they did not become indigenised in the way that Biron did.
Though Biron would never become Chief Justice, by staying in Tanganyika
and becoming a local judge, he was a key part of the process of decolonis-
ing the High Court Bench.

Similar to Biron, one other former colonial official who joined the
High Court Bench in the 1960s made Tanganyika his home after indepen-
dence. Justice O.T. Hamlyn was first appointed a colonial magistrate in
1947 but, unlike Biron, left the Overseas Service for a period and never
became a judge during British rule in Tanganyika. He remained in
Tanganyika, however, and developed a life outside the expatriate sphere,
which involved engagement in politics in Dar es Salaam and the establish-
ment of a partnership with an African woman named Mary Ibrahim.!?
Hamlyn joined the High Court Bench for the first time in 1967 and served
for three years. He was the last former colonial officer appointed to the
High Court, but, like Biron, he was seen by members of the legal
community as someone who had become localised. His appointment was
therefore not one of a former colonial official, but of a local man.
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CONCLUSION

The decisions of most colonial judges and many members of the colonial
magistracy to stay on after independence were in large part motivated by
personal calculations and preferences. While some senior judges aimed to
finish their careers in the colonies before retiring to Great Britain, several
younger magistrates chose to build their careers in Tanganyika and other
independent states in the region. These individuals’ decisions and the rela-
tionships they forged with each other and the Tanganyikan government
allowed the Court to maintain the professional standards set out in the
Constitution. It also gave the government time to bring Tanganyikan
Africans into the judicial service and provided role models for them. The
last colonial judge, Biron, became a key transitional figure in the process
of the decolonisation of the Bench as he was a mentor to younger African
judges and advocates who were a part of the legal system for the first time.

The continued reliance on the colonial Bench after independence was
relatively short-lived, however. Increasingly out of sync with the changing
post-colonial state, by 1965 all the colonial judges, except Biron, had
departed Tanganyika. Their exodus initiated the next phase in the process
of decolonising the High Court Bench in which the first appointments of
Tanganyikan judges took place. The departure of the colonial Bench was
not, however, the end of Tanganyika’s reliance on foreigners to staff its
judiciary. With too few Tanganyikan Africans to fill all the open seats,
Nyerere turned to former British colonies in West Africa and the West
Indies to find judges to join the Bench between 1964 and 1970.

NoOTES

1. The 1964 merger of the Republic of Tanganyika and the Republic of
Zanzibar and Pemba formed one country called the United Republic of
Tanzania. Tanganyika is used preferentially in this chapter, except where
quoting from primary sources, because the majority of the chapter covers
the period before the union.

2. The phrase Tanganyikan Africans refers to Africans living in Tanganyika.
In this and the following chapter it is used to differentiate between
Africans from Tanganyika and Africans from other territories or countries
who were working temporarily in Tanganyika as judges and magistrates in
the 1960s. The word local is used to describe both Africans and non-
African judges and magistrates who were living in Tanganyika at the time
of'independence.
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CHAPTER 7

Foreign Judges and the Emergence
of a Tanzanian Judiciary, 1964-1971

Beginning in 1964, the Tanzanian government began to fill the open seats
on the High Court Bench with a combination of local and foreign judges.!
Unable to appoint Tanganyikan Africans to all the openings, it filled a
large proportion of the vacancies between 1964 and 1971 with black for-
eign judges from other former British colonies.? This chapter examines
this phase in the process of decolonising the Bench and argues that the
foreign judges served as a stepping stone between a colonial and a local-
ised Bench.

There were numerous local Asian advocates who were qualified to fill
the open posts in the judiciary, but only one joined the High Court Bench
in the 1960s. This chapter assesses the government’s decision to rely
instead on foreign barristers to staff its judiciary. The government first
used this approach in 1961, when colonial magistrates were departing and
the government urgently needed to fill the open seats. Nyerere looked to
West Africa for assistance and appointed Nigerians to the magistracy.
Though he succeeded in hiring qualified barristers to fill the posts, the
appointments often proved problematic because the Nigerians had diffi-
culty adjusting to their duties and lifestyles in Tanganyika. Therefore, in
1964, when the colonial judges began to leave the Bench, Nyerere instead
sought to hire judges from the West Indies, and filled a substantial portion
of the open seats on the High Court Bench, including the post of Chief
Justice, with West Indian judges. These appointments provided a visible
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change from the exclusively colonial Bench before 1964. Though the for-
eign judges were intended to be a temporary solution, they had a substan-
tial impact on the Bench during their tenure and successfully resisted some
of the early episodes of executive encroachment on the judiciary. Oral
history accounts of the foreign judges—and especially Chief Justice
Telford Georges—reveal the deep gratitude that many Tanganyikan and
British officials felt towards this cohort. The celebratory or reverential
tone of their remarks herein should be interpreted as both a reflection of
their appreciation and as nostalgia for the collegial relationships they
established with the foreign judges, rather than a verdict on the judges’
service on the Bench or a value judgement about the decision to hire
them.

Since 1960 the government had actively worked to give Tanganyikan
Africans the training and experience required so that eventually the major-
ity of the High Court Bench would be populated by them. It sent
Tanganyikan Africans abroad for legal education and made efforts to bring
the handful of qualified Africans into the magistracy and other govern-
ment roles. This chapter explores the motivations of the first Tanganyikan
African barristers to study the law and how they were able to gain legal
qualifications. These men were brought into the magistracy and were pro-
moted quickly through the ranks of the judiciary, with the first two reach-
ing the High Courtin 1964 and the third in 1969. One of the government’s
long-term goals, however, was to train its own lawyers in Tanganyika,
allowing it to be self-sufficient and therefore no longer dependent on
other countries to educate its citizens. Thus, a crucial element of decolo-
nising the High Court Bench was the establishment of East Africa’s first
Faculty of Law in 1961 in Dar es Salaam and the employment of'its gradu-
ates in the judicial service upon graduation in the middle and late 1960s.
By the end of 1971 the government’s efforts to bring Tanganyikan
Africans into the judiciary resulted in a High Court Bench with a majority
of Tanganyikan Africans, as well as other local judges, and the appoint-
ment of the first Tanganyikan African Chief Justice.

ASIAN ADVOCATES AND HiGH COURT APPOINTMENTS

As seats became vacant on the High Court Bench in the mid-1960s fol-
lowing the departure of colonial judges, there were still too few
Tanganyikan Africans with the qualifications to replace them. There were,
however, Asian advocates with the necessary legal qualifications who
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could have been called on to join the judiciary. Nevertheless, Nyerere
decided to invite barristers from other former British colonies to join the
judiciary temporarily and fill the posts until more Tanganyikan Africans
became qualified to join the Bench. Before examining the role of these
foreign judges and the implications of this decision for the High Court, it
is first necessary to explain why all, except one, of the experienced local
Asian barristers with the relevant qualifications did not join the judiciary
during the period when the government’s approach to staffing was
localisation.

There are three explanations. First, the relationship between the Asian
and African communities was tenuous. There was a perception among
some Africans that Asians had benefitted from the colonial policies that
discriminated against Africans and, after the end of British rule, that the
small Asian community wielded a disproportionate amount of power
through their role in the economy.®? McAuslan, who taught law in
Tanganyika in the early 1960s, recalled that he observed ‘a lot of under-
cover animosity about Asians’ among Africans.* The Attorney General in
the early 1960s, Roland Brown, recollected that ‘Asian lawyers in
Tanganyika were seen, perhaps quite wrongly, as an extension of the Asian
commercial sector and accordingly not natural participants in the legal and
political business connected with major constitutional changes.”
Moreover, Asian advocates were typically disconnected from African vil-
lage life outside the main towns and, for this reason, McAuslan asserted
that, ‘average members of the party would not be happy with these people
judging Africans’.

Second, though there were a relatively large number of Asian advo-
cates, few were ‘outstanding’ as the most successful advocates often
worked in Nairobi, which ‘dominated the law profession in East Africa’.”
Third, it is not clear that many Asians would have wanted to join the
Bench if they had been asked. Some of these advocates may have seen it as
inappropriate given the political climate or, more practically, regarded the
posts as undesirable because of the pay.® Local judges signing contracts
directly with the government in the mid- to late-1960s had substantially
lower salaries than those received by colonial judges during colonial rule
and continued to receive immediately after independence due to the over-
scas additions on their basic salaries.” For those Asian advocates with prof-
itable private practices, joining the government would probably have
reduced their salaries and required them to leave or sell their practices.!?
Consequently, government work was likely regarded as undesirable for
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successful Asian advocates because it would have created financial difficul-
ties for their families whose livelihoods depended on their income.

There was one Asian barrister, however, who was appointed to the
High Court Bench in the mid-1960s. Abdulla Mustafa became the first
judge of the High Court appointed from within the local legal community
in Tanganyika, though he was not born in the colony. Mustafa was born
in Hong Kong in 1916; his mother was a Chinese Muslim and his father
was an Indian colonial civil servant.!! As a young man he moved to Lahore
and then colonial India to attend the Government College there.!? From
there he moved to East Africa, first living and working in Nairobi, before
going to London to qualify for the English Bar at Lincoln’s Inn."* When
he returned to Nairobi he began his career as an advocate, but then in
1948 decided to move to Tanganyika where he opened a legal practice in
Arusha called ‘Mustafa and Zaffer Ali, Advocates’.!*

During the decade that followed Mustafa worked outside of govern-
ment service and politics, but in 1958 became known to Nyerere through
his wife, Sophia Mustafa, after she entered national politics.!® An elected
member of the Tanganyika Legislative Council from the Northern
Province, Sophia Mustafa’s candidacy was supported by TANU and she
and her family became politically and personally close to Nyerere during
her years as an elected official. Through this connection, Abdulla Mustafa
became a ‘very respected adviser’ to Nyerere, recalled one judge from the
period.!¢ His close relationship with Nyerere made him exceptional among
the Asian Bar. Before his appointment as a High Court judge, Mustafa had
already shown his willingness to offer his legal skills to the government
when he served as the Secretary of the Presidential Commission on a One-
Party State in 1964."7 The Commission made recommendations for build-
ing a democratic one-party state, which were subsequently enshrined in
the Interim Constitution of 1965.'® Though Mustafa did not necessarily
endorse all of TANU’s political agenda—he was known for being fiercely
independent from political influence on the Bench—he was able to
maintain a working relationship with Nyerere.!? Ultimately, Mustafa
agreed to join the High Court in 1965 and once on the Bench, like Justice
Biron, he became central to the work of the Court as well as to the
advancement of younger judges, who regarded him as a mentor.?°

Mustafa’s appointment was in line with Nyerere’s ideas about localisa-
tion and a multi-racial as well as multi-religious society. The appointment
also illustrated Nyerere’s willingness to bring Asians into government who
were willing to work with TANU. His appointment was an important step
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in the decolonisation of the Bench. It was an exception, however, and did
not precipitate the appointment of any other Asian advocates to the High
Court Bench at the time. Instead, Nyerere looked outside of Tanzania to
fill the vacancies in the judiciary.

FOREIGN MAGISTRATES: THE NIGERIAN ‘EXPERIMENT’

Nyerere’s strategy of inviting barristers from outside the country to join
the judiciary on a contractual basis began with the magistracy when colo-
nial magistrates started to depart in 1961. He initially sought help from
West African nations that had previously been under British rule. Nigeria
boasted relatively large numbers of African barristers in the early 1960s
since Nigerian Africans had had greater access to law faculties in the region
and in Great Britain than East Africans had experienced. Nyerere’s deci-
sion to employ these men may reflect his commitment to pan-Africanist
ideals and a belief that West African barristers could identify with Africans
in Tanganyika by virtue of their shared experiences as Africans under
British colonial rule. The arrival of the Nigerian magistrates during the
phase of Africanisation was also motivated, according to Attorney General
Brown, by the desire to ‘have some black faces sitting on the Bench deal-
ing with criminal cases’.?! Thus the use of Nigerian magistrates was a type
of Africanisation, but did not realise the inclusion of Tanganyikan Africans
in the judiciary that the government sought. Nevertheless, their role in the
administration of justice was a milestone because it broke with the colonial
legacy of excluding Africans from professional legal roles. It also filled the
growing void in the magistracy, thereby preventing it from grinding to a
complete halt.

In 1962 the American Embassy in Dar es Salaam noted with interest
that three ‘experienced African resident magistrates are to be seconded to
Tanganyika by the Nigerian government’.??> The following year the
Tanganyikan government appointed 14 more Nigerian magistrates and
subsequently placed Nigerians in other legal positions, such as registrar
and even acting judge when faced with vacancies on the High Court
Bench.?® For joining Tanganyika’s legal system at a time of nced the
Nigerian barristers had generous contracts for their service, though this
does not mean they were uniformly appreciated.*

After only a short period in Tanganyika the Nigerian magistracy came
under attack by other legal officers. There was a growing sense among
those in the higher ranks of the judiciary that the quality of these magis-
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trates was low and ‘that Nigeria was dumping either third rate or discred-
ited people on Tanzania’.?® The Attorney General recalled that the use of
Nigerian Magistrates had been ‘a disaster’ for Tanganyika’s judiciary.?®
One magistrate wrote about his observations of the Nigerian magistracy at
the time asserting that

the experiment [of using Nigerian Magistrates in Tanganyika ] has not so far
been a success. These men and their families have a sophistication which
makes it difficult for them to find friends among Tanganyikans of whose
backwardness and low standard of living they are openly despicable. The
Nigerians insist on appointment to larger towns where they cling to the
hope they may find some of the High-Life to which they are accustomed
back home. With two notable exceptions their dissatisfaction with their con-
ditions (despite their salaries being a cause of envy to their more experienced
European and Tanganyikan colleagues) affected their work. Advice and
guidance from these colleagues is not taken, nor is any serious attempt made
to study the basic statutes which they are applying. This is shown by the tir-
ing frequency with which their judgments and sentences in criminal cases
are being set aside of revisional or appellate proceedings before the High
Court.””

Despite problems with the use of Nigerian magistrates, many of these
men remained in Tanzania for years. Then, in 1967, when the Republic of
Biafra seceded from Nigeria, the Nigerian government decided it would
no longer loan magistrates to Tanzania. In 1968 it recalled its magistrates
from Tanzania with only a week’s notice, creating a crisis for Tanzania’s
courts.?® Furthermore, the Nigerian magistrates who identified with the
new Biafran state were caught in the middle of the conflict. Tanzania was
one of the few countries to recognise Biafra, and Nyerere disputed
Nigeria’s ability to summon these magistrates, arguing that although they
had come to Tanzania in the early 1960s as Nigerians, ‘they are now
“Biafrans” and there could be no question of the Nigerian government
recalling them’.?” Nevertheless, most of the Nigerians did leave Tanzania
in the year following their recall.3

Though the Nigerian ‘experiment’ had not lived up to Nyerere’s hopes,
he still brought in a select few West African judges to the High Court. The
first was E.A.L. Bannerman from Ghana in 1964. Then, in 1970,
G.C.M. Onyiuke from Nigeria was appointed to the High Court. There is
little evidence available on Onyiuke’s service in Tanzania, but there are
some indications that he was a somewhat well-established legal figure
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before his arrival in Tanzania. He had served as chair of an important gov-
ernment commission investigating the massacre of ‘persons of Eastern
Nigerian origin in Northern Nigeria’.?! Members of the legal community
in Tanzania recalled that he was ‘very able’ and turned out to be the
‘brightest of all judges that had come to us’ from West Africa.??

The use of Nigerians in Tanzania’s magistracy and High Court Bench
succeeded in filling open posts in the magistracy until Tanganyikan
Africans could take them over. The poor reputation of the Nigerian mag-
istrates in early 1960s, however, may have motivated Nyerere to look to
the British West Indies when he needed to fill the post of Chief Justice and
other seats on the Bench in the middle and late 1960s, rather than relying
solely on West Africa.®® The islands were alrecady a source for judges in
other East African territories and from 1964 Tanzania began to fill open
positions on the Bench with West Indians.?*

FOREIGN JUDGES: CHIEF JUSTICE GEORGES AND THE WEST
INDIANS

Foreign judges from the British West Indies were crucial to the process of
decolonising the High Court Bench because they filled the gap during the
transition between the departure of the colonial judiciary and the appoint-
ment of a majority of Tanganyikan Africans. These judges overcame the
colonial legacy of black barristers being excluded from the High Court
Bench by occupying the Court’s highest post of Chief Justice and more
than a third of the Court’s open seats between the middle and late 1960s.
In these positions, the West Indian judges exerted a much greater influ-
ence over the development of the Court than the West Africans, especially
Georges, who led the Court in the wake of the departure of the last colo-
nial Chief Justice.

Inasense, foreign judges were like the colonial judges from the Colonial
Legal Service. Most had served in other newly independent countries
before coming to Tanzania or would go on to other countries after leaving
Tanzania. One important difference, however, was that they were indi-
vidual agents and did not enter Tanzania as part of an ‘entrenched
governing elite” as colonial judges had.* Instead, they had to navigate the
political and social challenges they faced on their own.

Georges was the first judge to join Tanzania’s High Court Bench
from the West Indies and became the country’s first non-white and
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non-colonial Chief Justice upon taking up his appointment in early
1965. He was the ‘dark outsider’ Windham had predicted and became
a key transitional figure in the process of decolonising the Bench because
he replaced Windham and served until the first Tanganyikan African
judge became Chief Justice in 1971. Georges was born in Dominica in
1923 and earned a BA in Law in Canada in the early 1940s, avoiding
England because of the outbreak of World War I1.3¢ After the end of
World War II, Georges moved to England where he studied for the Bar
finals, passing in 1949.37 Georges then went to Trinidad, which would
become his adopted home country, and practised law there for 13
years.*® During his years at the Bar he came to the notice of Trinidad’s
Chief Justice who offered him his first judicial appointment as a judge
of the Supreme Court in Port of Spain in 1962.% Only two years later,
however, he left Trinidad’s Supreme Court, accepting an invitation
from Nyerere to become Tanzania’s Chief Justice.

Georges was invited to join the High Court after meetings between
Nyerere and the Prime Minister and Chief Justice of Trinidad. Nyerere
asked if they had any judges that would be willing to come to Tanzania
to replace Windham as Chief Justice, and Trinidad’s leadership was
enthusiastic about filling the post with one of its judges.*® Thus, shortly
after the meeting, the Tanzanian Solicitor General, Mark Bomani, trav-
elled to Port of Spain to search for a judge. Georges’ biographers assert
that he was the last choice as he was the most junior.*! Though
Tanganyikan lawyer Leopold Kalunga speculated that the Prime Minister
of Trinidad had specifically suggested Georges for the role because
Georges had an interest in politics and the Prime Minister feared that if
he became restless on the Bench in Trinidad he might become a politi-
cian.*> Georges accepted Tanzania’s invitation as he was apparently
becoming ‘bored’ with court work and was able to bring his family with
him to Tanzania.** Moreover, the position was an opportunity to move
quickly to the top of a court. It was also a chance to leave Trinidad.
McAuslan surmised that the country had become ‘too small” for Georges
and that he sought a “slightly wider canvas’.**

The appointment of Georges ‘was greatly lauded across the country’ in
Tanzania, but was received ‘in silence’ by the judiciary, as its members had
never heard of Georges and did not know how he would react to the colo-
nial Bench.*® Upon his arrival, though, Georges was quickly welcomed
into the legal community. Bomani recalled that he was ‘just the right per-
son, he settled down very easily and very quickly” and members of the Bar
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and Bench asserted that his intelligence and geniality facilitated his ability
to develop friendships and loyalty among members of the Bench in a short
period of time.*¢

Though Georges was welcomed to Tanzania, it was clear from the
beginning that his position there was temporary. His biographers assert
that when Georges first met Nyerere he ‘asked the question whether, if he
settled in Tanzania for many years and learnt to speak Swahili like a native,
he would be regarded as a Tanzanian. The President replied unhesitatingly
that he would not, because he was not a Tanzanian’.*” Nevertheless, dur-
ing his time in Tanzania Georges made efforts to relate to Tanzanians and
learn about the country.*® He studied Kiswahili, even though it was not
the language of the High Court, so that he could converse directly with
Tanzanians who did not speak English, rather than through interpreters.*’
Widner claims that he became so immersed in Tanzania that some
described him as ‘more Tanzanian than Tanzanians themselves’.>® Georges
(pictured in Fig. 7.1) succeeded at becoming accepted in a way his prede-
cessor Windham had not been in post-colonial Tanzania, and although his
acceptance was not complete, it gave him the personal and political capital
to make some innovations to the Court.

One of Georges” most impactful innovations related to the process of
decolonising the Bench was his initiation of meetings for members of the
judiciary called the Judges’ and Magistrates’ Conferences.®! The first of
their kind in Tanzania, these conferences were an opportunity for mem-
bers of the judiciary to ‘reflect on their roles in the developing State in
which they were no longer servants of the Crown and part of a larger
colonial legal service’.>? The conferences were also a forum for addressing
problems in the magistracy and lower courts, and to monitor and enhance
the quality of the work of the High Court. Moreover, judges working
outside Dar es Salaam at High Court stations could become very isolated
and disconnected from the rest of the Bench who interacted on a daily
basis in Dar es Salaam. One foreign judge who was based in Mwanza
recalled that one of the biggest challenges he faced was that ‘you never see
another judge’.>® Therefore, these conferences offered an opportunity for
members of the judiciary to meet one another, especially as there were
new arrivals as well as departures each year.>*

Georges was the only West Indian on the Bench in the mid-1960s until
Philip L.U. Cross, known by his middle name Ulric, joined him in 1967.
Cross was originally from Trinidad and had come to England to serve in
the Royal Air Force during World War II. After being demobilised he
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Fig. 7.1 A portrait of Chief Justice Philip Telford Georges hanging in the High
Court of Tanzania, Dar es Salaam, as of 2008 (Photograph of picture by
A.K. Dewar and E.R. Feingold, Dar es Salaam, December 2008. Photos taken and
reprinted with the permission of the photographers and the Court of Appeal of
Tanzania)

remained in England and was called to the Bar in 1949. Before coming to
Tanzania, he had served in other African nations, holding legal roles in
Ghana and West Cameroon.*® Brown recalled that he was not only ‘highly
competent’, but also ‘very sensitive to how to handle difficult political
situations’.>

Following the perceived success of the appointments of Georges and
Cross, the government then appointed two more West Indians: Cecil

Bramble and Earle E. Seaton. Though Seaton was from the West Indies,
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he had actually worked in Tanganyika as early as the 1950s. During those
years, Seaton provided legal representation to Africans when they were
engaged in high-level disputes that left the realm of the Local Courts and
were handled in the magistrates’ courts and High Court. Seaton was
involved in a number of notable high-profile cases in Tanganyika. For
instance, he represented the Wa-Meru community in their efforts to get
the UN General Assembly to adopt a resolution recommending that ‘the
British return the Wa-Meru lands which have been taken away from
them’.%” In this case he was the intermediary between the African popula-
tion and external legal and political institutions, which were difficult for
Africans to gain access to during the colonial period.

Seaton’s role in Tanganyika in the 1950s also had a direct impact on the
decolonisation of the Bench: he became a role model for one man who
would later become the third Tanganyikan African to join the High Court
Bench. Louis Makame recalled being inspired by Seaton after observing
him advocate for Makame’s community in court. Seaton was able to win
compensation for Makame’s community in a lawsuit against a group of
Europeans they accused of intentionally causing a bus accident that
harmed several Africans. He recalled that Seaton’s success in court ‘made
a very strong impression on me, that lawyers could do things’>® Seaton’s
advocacy for Africans in the British courts illustrated to Africans under
colonial rule that it could be beneficial to engage in the British legal sys-
tem, if they could obtain a legal education or the assistance of someone
with the qualification.

THE PosITION OF FOREIGN JUDGES IN TANZANIA
AND THEIR RESPONSES TO EARLY EXECUTIVE
ENCROACHMENT ON THE JUDICIARY

The role of foreign judges on the Tanzanian Bench created an exception
to the measures protecting the security of tenure of High Court judges
provided for in the Constitution. This was briefly an issue of concern in
relation to colonial judges on contracts during the phase of Africanisation
between 1961 and 1964.%° The appointments of non-local judges, how-
ever, were made with the understanding that they would serve briefly and
only until local people were able to take up the posts. Therefore, the for-
eign judges who joined the Bench served on a contractual basis and both
the judges and the government had the option to terminate the contract
with six months’ notice.*
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There is no evidence, however, to indicate that any of the foreign judges
who worked on contract in Tanzania had their contracts terminated pre-
maturely and it seems that they felt they enjoyed security during their
tenures. On this topic Georges himself said that there was ‘nothing to
indicate that overseas Judges feel that the possibility of their appointments
being terminated is in any way a threat’.®! Perhaps one explanation for this
is that foreign judges were invited to Tanzania because the government
needed them. The government stood to lose more than the judge if a
foreign judge left, as he could return to his home country and rejoin the
Bench or private practice, while the government would have been left
without qualified officials to serve on the Bench. Widner asserts that for-
eign judges on African courts were generally ‘more cautious than others’
due to the contractual nature of their employment and their position as
expatriates.%? Yet a closer look at Georges’ responses to carly episodes of
executive encroachment on the judiciary indicates that he was bold in
dealing with Nyerere’s actions that threatened the judiciary.

Georges served in Tanzania at a time of tremendous economic and
political change. He arrived shortly after the transition to a one-party state
in the 1965 Constitution and was Chief Justice when Nyerere read the
Arusha Declaration in 1967, declaring Tanzania a socialist state.%® The
1965 Constitution maintained the main provisionsin the 1962 Constitution
in relation to the independence of the High Court and judiciary, and the
Arusha Declaration of 1967 did not have an immediate impact on the
judiciary.®* Yet the late 1960s was a period in which TANU and Nyerere
consolidated their power in Tanzania. Thus, during Georges’ tenure the
judiciary was faced with some of the first instances of the executive threat-
ening the independence of the judiciary and the rule of law in Tanzania.

Though Georges was a strong advocate for the independence of the
judiciary and rule of law in Tanzania, he did not believe that required him
to remain remote from Tanzanian society or the government’s initiatives.
Rather distancing himself from the policies the government was pursuing,
Georges was generally supportive of the government’s initiatives, so long
as they did not violate the role and independence of the judiciary.
R.W. James and F.M. Kassam assert that Georges attempted to, ‘forge a
completely new relationship between the Bench, Bar, Society and
Government—a relationship of inter-dependence ... Mr. Georges attended
most government and party functions and encouraged other members of
the judiciary to follow suit’.%® He also developed a rapport with Nyerere,
on which he would increasingly rely in the late 1960s.9”
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As a foreign judge Georges was able to stand up to Nyerere during two
of the earliest instances of executive encroachment after independence,
and protected the judiciary from severe intrusions during his tenure.5®
First, Georges challenged Nyerere’s actions in one instance in 1969 when
his behaviour threatened to damage the independence of the judiciary
through executive interference. In 1969 a Member of Parliament, Kasella
Bantu, was arrested and accused of inciting a group of men in Tabora to
attack a group of men they believed were stealing cattle.®” Four men were
killed during the attack and Kasella Bantu and others involved in the attack
were arrested and brought before the magistrate’s court in the area.”® The
magistrate released the accused on bail and the regional commissioner
reported the situation to Nyerere. Nyerere, apparently furious at the mag-
istrate’s release of the accused on bail because of the severity of the crime,
subsequently decided to detain the magistrate for not keeping the accused
in detention. Georges learnt about the detention and confronted Nyerere,
warning that he could not keep the magistrate in detention or punish him
for the granting of bail. This was a violation of the procedures established
in the Constitution and acts of Parliament, which protected judicial offi-
cers from this type of intervention by members of the executive. Nyerere
ultimately agreed to release the magistrate as a result of Georges’ interven-
tion. The story of the detained magistrate in Tabora was retold by numer-
ous interviewees not only as an example of some of the earliest instances
in which Nyerere threatened the independence of the judiciary, but also as
an example of how Georges was able and willing to successfully challenge
Nyerere.”! For this Georges was widely admired among members of the
Tanzanian judiciary.

A second example of executive encroachment on the judiciary that
Georges challenged during his tenure in Tanzania is the government’s use
of preventive detention.” Preventive detention, in essence, allows an exec-
utive or agents of an executive to detain people it perceives to have already
committed or believes are likely to commit a crime without bringing
charges against them in a court of law. In 1962 Tanganyika’s Parliament
passed the Preventive Detention Act, though laws had been in place dur-
ing British rule allowing the colonial government to detain people with-
out trial.”® In the late 1960s and early 1970s the government began to
progressively rely on preventive detention as a means of law enforcement.
Its use became a point of contention between Nyerere and Georges in late
1969 and early 1970, when Nyerere attempted to justify law enforce-
ment’s use of preventive detention for a variety of crimes.”* For instance,
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the government had used preventive detention in 1969 to hold 39 people
it suspected were involved in a passport forgery ring.”

Georges openly objected to Nyerere’s rhetoric on the use of preventive
detention fearing that it could be used to fundamentally undermine the
rule of law and the role of the courts in maintaining the rule of law.
Georges asserted that ‘the use of the Preventive Detention Act as a normal
method of criminal law enforcement would run contrary to the ideals set
out in the preamble to the constitution of the United Republic’ and dam-
age the judicial system in the country.”® Georges was most concerned,
however, that the government’s use of preventive detention would ‘set up
alternative procedures, the exact nature of which would not be known
beforechand’.”” These could be contrasted with the procedures used in the
Courts for dealing with this type of crime, which were already established
and known.

Georges went further and commented more broadly on the state of law
enforcement in Tanzania. He said it was necessary for Tanzanian police to
‘learn more sophisticated methods of investigation and be more careful
and thorough in their work’.”® He believed that by increasing the sophis-
tication of the police ‘the argument for some other method of law enforce-
ment [referring to preventive detention] would then disappear’.” In this
debate Georges expressed his concerns as Chief Justice, but he also moved
out of the judicial sphere to comment more broadly on the challenges fac-
ing the administration of justice in Tanzania.

When challenged by Georges about preventive detention, Nyerere
tempered what he had previously said about the need for preventive deten-
tion in Tanzania, asserting that he was only advocating the use of the
measure in a ‘crisis situation’. Georges publicly accepted Nyerere’s com-
ments.’ However, American embassy staff observing the debate later
commented that it had been clear that Nyerere and Georges did not see
‘eye to eye’ on the matter.!

The debate between them is another example of Georges resisting
Nyerere’s use of measures outside those provided for under the law and
reflects his growing concern that Nyerere was increasingly operating out-
side the law and interfering with the judiciary. These two issues also illus-
trate that Georges, as a foreign judge, felt that he was in a position to
confront executive encroachment on the judiciary and also was successful
in abating the impact of Nyerere’s actions on the judiciary during his
tenure.
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THE FIrRsT TANGANYIKAN AFRICAN JUDGES

Though 1964 was noteworthy due to the appointment of Georges, the
arrival of the first two Tanganyikan Africans at the High Court that same
year was an even more significant milestone in the process of decolonising
the Bench. Their appointments marked the end of the exclusion of
Tanganyikan Africans from the High Court Bench and made progress
towards a Bench that reflected and relied upon the local population. These
men were among the very small number of Africans who were able to
leave Tanganyika and gain legal qualifications abroad during the late colo-
nial era and early independence period. In the 1960s nearly all of those in
Tanganyika with legal qualifications were brought into government ser-
vice, some of whom would quickly become the first Tanganyikan Africans
to join the High Court Bench.

The first Tanganyikan African judges of the High Court were a rela-
tively homogenous group.3? Nearly all the Africans educated in the law in
Tanganyika before and shortly after independence came from three sec-
ondary schools in Tanganyika, the most famous of which was the St.
Mary’s Tabora Government School.#* Opened in 1925, it was modelled
on a British public school and was created to educate future chiefs.3* By
1935, though, candidates for the school gained entrance though an exam,
which was open to ‘gifted commoners’ and was no longer only for the
sons of chiefs and headmen.3® The two other schools that the members of
this group came from were St. Francis School in Pugu, a Catholic school,
and Minaki (also known as St. Andrews College), an Anglican school.
Tanganyika’s first lawyers were talented students who were first educated
at mission or government primary schools and then attended these sec-
ondary schools in the late 1940s and 1950s. During their time at these
boarding schools, the students from this cohort developed close relation-
ships with one another and with other classmates who would enter politi-
cal leadership roles in Tanganyika during the transition to independence.3¢
The programmes at these secondary schools enabled students to compete
for places at Makerere in Kampala, Uganda, and other programmes
abroad, making them part of an educational elite in the region.

Students’ attendance at these schools was not only linked to their intel-
lectual abilities, but also somewhat to their religion. As Christian mission
schools provided a large share of primary education in Tanganyika and
two of the secondary schools discussed above were Christian institutions,
the relationship between higher education and religion in colonial
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Tanganyika created a narrow path towards the possibility of the legal
education that was a prerequisite for joining the Bench after indepen-
dence.?” Though Christians made up less than one third of the population
of Tanganyika in the 1960s, the first three Tanganyikan African judges to
join the Bench were Christians, as were the majority of those who would
join in the 1970s.%8 Though not all from privileged backgrounds, the boys
that attended these schools can be understood as ‘elites’ or individuals
with agency who, as a social group, helped shape the process of
decolonisation.®’

The first Tanganyikan African barristers chose to pursue a legal educa-
tion over other academic paths more readily available to them. Justice
Makame was motivated to become a lawyer out of concern for the inability
of Africans to advocate for themselves and their communities. He recalled
another childhood incident involving the destruction of his father’s farm
by a timber company in which he remembered thinking to himself: ‘maybe
it I become a lawyer ... I might be able to help’.?® Others simply found the
law to be the subject most appealing to them, or developed a desire to
study law while they were students.”! Some were encouraged by represen-
tatives of TANU to study the law when they visited educational institu-
tions in order to motivate gifted students to obtain degrees and use their
education to help build the future independent state of Tanganyika.??

Those who wanted to gain a legal education had to be extremely com-
mitted to it over other, more accessible, educational paths. The attitude
among some British officials and educators that Africans could not become
lawyers initially discouraged Robert H. Kisanga, who became a judge in
1970, from studying law for his first degree. While he was studying for his
A-levels at Makerere in the late 1950s, a faculty member told Kisanga that
he ‘wouldn’t think of being represented by an African’ in Court when
Kisanga expressed an interest in leaving Makerere for an institution that
offered a programme in law.”® As a result, instead of leaving Makerere
Kisanga spent more than three years there studying economics. It was not
until 1961, when representatives from the Tanganyika government visited
Makerere and offered scholarships to Tanganyikans who wanted to study
law abroad, that he sought and was awarded a scholarship to study for his
LLB in Birmingham. He was later called to the Bar at the Middle Temple
in London before returning to Tanganyikain 1965.7* Thus the Tanganyikan
Africans that were able to join the Bench in the 1960s had had to fight for
access to legal education. Only those who were highly committed and
prepared to assert that they were capable of becoming lawyers, in some
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cases in the face of cynicism and discouragement, were able to manoeuvre
through the barriers and find their way to law programmes abroad.

Those students who were able to go abroad to study the law went to
either England or India. To finance their education they relied on scholar-
ships from a variety of sources, as virtually no Tanganyikan African families
had the resources to finance their children’s education abroad. There were
a small number of scholarships from local organisations, while others
received scholarships from the Indian government, which offered educa-
tional funding to some countries in Africa as part of their development aid.
There were also a small number of scholarships from the British govern-
ment in the years preceding independence. Finally, as shown in the descrip-
tion of Kisanga’s background, around the time of independence the
Tanganyikan government began to offer scholarships to Tanganyikan
Africans enabling them to study law abroad.

India received a relatively large number of African students from
Tanganyika in a variety of disciplines in the 1950s. John Malecela, a
Tanganyikan politician who studied in India in the late 1950s, recalled
that many in the community of African students in India shared aspira-
tions to use their skills to support their countries as they emerged from
colonial rule.”> Augustino B. Saidi, also called by the name Augustine,
who was one of the first two Tanganyikan Africans on the Bench and the
first to become Chief Justice of the High Court, also obtained his degrees
in India. He was born near Mount Kilimanjaro in 1929, and after com-
pleting his secondary education received funding from the Kilimanjaro
Native Cooperative Union to support his education in India.”® Though
Saidi was a practising Catholic, he earned his BA, LLB, and MA at Aligarh
Muslim University.”” Saidi was, according to one of his contemporaries in
India, “a very serious student’ and his professors at Aligarh considered him
to be an exceptional student.”® One professor in the Department of Law
at Aligarh described him as ‘a brilliant and industrious student keenly
devoted to his studies and possessing considerable legal acumen’.*” A pro-
fessor from the Department of Political Science who taught him pro-
claimed that he was ‘one of the very best students ... during my thirty-five
years’ service at this University”.1% His high level of education and achieve-
ment made him a desirable candidate for the Bench. He returned to
Tanganyika in 1957 after a short period in chambers in India, and in 1961,
after briefly working as an advocate in Moshi, he joined the magistracy. A
newspaper interview with Saidi credits his relationship with national lead-
ers as motivating him to join the magistracy, becoming one of the first
Tanganyikan Africans to hold the post of resident magistrate.!°!
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Not all of the Tanganyikan Africans with legal qualifications would join
the Bench or go directly into government service, however. Some went
into private practice or worked for the government of Tanganyika in other
roles. Neither of the two African advocates on the roll at independence,
Juma Mawalla and Humphrey Noel Z. Mkondya, known as Noel Mkonyda
in Tanganyika, would become High Court judges.!®> Mkondya studied in
India, carning his LLB at the same time and university as Saidi.!®® He
completed his studies in 1957 and went back to Dar es Salaam, but after
difficulty finding an advocate to train him in Tanganyika, Mkondya went
to India once more to prepare for a career as an advocate. In 1959 he
returned to Tanganyika to look for work and was employed in various
clerkship roles in Dar es Salaam. Shortly before independence he enrolled
as an advocate, but then went back to work for the government as a dep-
uty town clerk. He would go on to spend most of his career as a lawyer in
government agencies, but not become a member of the Bench.

Though Saidi never went to England for legal training, a majority of
Tanganyikan Africans who joined the High Court Bench in the 1960s and
early 1970s had attended British institutions. For example, Mark
P.K. Kimicha and Makame, who joined the Bench in 1964 and 1969
respectively, both qualified for the British Bar. Tanganyikan Africans who
studied in England also filled the top executive legal positions in the
Tanganyikan government. Most of those who studied at British universi-
ties earned LLBs and then were affiliated with one of the Inns of Court,
before qualifying as British barristers. Bomani qualified for the Bar from
Lincoln’s Inn in 1962 and had a short career in private practice in
Tanganyika before joining the government, first as Solicitor General and
then as the first African Attorney General in 1965.'%* Though the oppor-
tunity to join the Inns of Court was a rare privilege for Africans from East
Africa, the time spent in England preparing for the Bar presented its own
difficulties. Notably, there were few East Africans at the Inns of Court.
One former colonial officer who continued to work with Tanganyika on
developing scholarship schemes recalled observing ‘how lonely life could
be for a young African student far from home in a strange land and cold
climate, in every sense of the word’.!1% After completing the requisite din-
ners and exams at the Inns, Kimicha and Makame returned to Tanganyika
and worked in the magistracy. Makame recalled that when he entered the
magistracy there were so few Tanganyikan Africans working as resident
magistrates that people assumed he was Nigerian because ‘most people
had never seen a Tanzanian professional lawyer’.1% These barristers were
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quickly promoted and found themselves in relatively senior roles at young
ages and within a few years of beginning to work for the government.

The two Tanganyikan Africans who reached the High Court in 1964,
Saidi and Kimicha, were given the title Associate Judge, a new position
created under the Magistrates’ Courts Act. The purpose of this ‘hybrid’
position was to hear appeals generating from the newly created Primary
Courts, but with the powers of a regular High Court judge.!”” The role
was only in use for a short time and was abolished only months after Saidi
and Kimicha filled it, and both associate judges became the Court’s first
Tanganyikan African judges. Saidi’s appointment, which was roughly
simultaneous with Kimicha’s initial appointment to the Bench, was consid-
ered the first appointment of an African ‘to the higher Bench in both East
and Central Africa’.1%® Their appointments broke down the barrier to the
High Court Bench that had been in place since it began its work in 1921.

The rapid promotion of these men was part of the process of decolonis-
ing the Bench. The government was anxious to see Tanganyikan Africans
on the High Court Bench for the first time, so it promoted Saidi and
Kimicha to the High Court as soon as they had gained some experience at
the senior levels of the magistracy. Yet the government also wanted these
young judges to help the country by linking the court system in the main-
land to the courts in Zanzibar after the Union in 1964. Therefore, both
Saidi and Kimicha were sent to serve on the Bench in Zanzibar for rela-
tively short periods between 1965 and 1971; Saidi served as Acting Chief
Justice of Zanzibar, a role that would prepare him for his appointment as
Chief Justice of the High Court in 1971. The alternating transfers of Saidi
and Kimicha usually left the High Court with only one Tanganyikan
African judge at a time until 1969, when the government appointed
Makame, making him the third Tanganyikan African member of the
Bench.

LocavrisatioN THrROUGH LEGAL Epucarion: THE FacurLry
OF Law, DAR ES SALAAM

In addition to bringing the first Tanganyikan African barristers educated
abroad into government service, the Tanganyikan government sought to
train its own lawyers who could serve in the various legal roles in the gov-
ernment, including on the High Court Bench. The establishment of a
college, with a Faculty of Law, was part of Nyerere’s vision for a
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post-colonial Tanganyika that would become self-sufficient, no longer
needing to rely on the former colonial power or any other non-African
country to educate the people it needed to run its government.'” The
opening of the Faculty of Law in 1961, the first faculty in the country, was
one of the government’s earliest measures towards decolonising the
Bench. It would not be until almost a decade later, however, that lawyers
trained at Tanganyika’s Faculty of Law would join the High Court Bench,
and then eventually come to lead it.

The idea of opening a Faculty of Law in Tanganyika is typically traced
to a British committee, under the leadership of Lord Denning, established
to examine legal education for students from Africa in 1960.'"° One of the
Committee’s recommendations in its report to Parliament, published in
January 1961, was that a Faculty of Law should be set up in Tanganyika.!!!
The intention was to give Africans greater access to legal education in
Africa, and to develop law programmes that would be more relevant to the
African context than the programmes in England. Within weeks of the
publication of the Committee’s recommendations Tanganyika established
a Provisional Council for a University College of the University of London
to be set up in Dar es Salaam.!? The government planned to eventually
have multiple faculties and affiliate its University College with the colleges
in Kenya and Uganda to form a federated University of East Africa, but it
was not slated to operate until 1963 /4. Nyerere wanted to open multiple
faculties in Tanganyika, but the limited resources in the region prevented
the duplication of programmes with the colleges in Kenya and Uganda, so
Dar es Salaam started with only the Faculty of Law.!® Therefore, the gov-
ernment intended the Faculty of Law to serve not only Tanganyika, but
the whole of East Africa, and possibly Central Africa as well.}*

William Twining, one of the Faculty of Law’s first lecturers, recalled
that ‘everything was done at a terrific rate’, as the Tanganyikan govern-
ment scrambled to find a location for the College, hire lecturers to teach
in the law programme, and make arrangements for its first students.!** The
Faculty started with three members: an Australian Dean, A.B. Weston, and
two young British lecturers, Twining and McAuslan.!’® The three men
met each other for the first time and held the Faculty’s initial meeting on
a park bench in Russell Square in London in the summer of 1961.'"7
Twining recalled that although the degree programme was under the
supervision of the University of London, it gave the Faculty of Law a lot
of freedom to develop a syllabus appropriate to the East African context.!8
As they built the programme from scratch (a three-year LLB), they had
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the dual responsibility of preparing students to pass the London law exams
and to serve in their national governments after completing their degrees,
rather than open private practices.!’ The faculty members set about devel-
oping courses and collecting materials while simultaneously conducting
original research into the legal systems of East Africa that their students
had been living under and would work in after completing their degrees.?°
Described by one of their academic contemporaries, Terrance Ranger, as a
‘very bright young bunch’, these lecturers and the lecturers who joined
them in the years that followed would produce some of the seminal legal
and historical research on the legal systems of East Africa that remain the
foundational texts in the field today.'*!

The College held its opening ceremony in October 1961, within ten
months of the Denning Committee’s recommendation for its establish-
ment, and less than two months before independence. At the ceremony
Nyerere said that the College had ‘started in a rush’;!?? one visible result
of which was that the College did not have its own accommodation.
Instead, it operated out of a TANU building on Lumumba Street in cen-
tral Dar es Salaam.!?® For his role in the founding of the Faculty of Law,
Denning became ‘almost every law student’s role model’, according to
Justice Cross, who would later become Dean, and the students named the
college’s law journal and law society in his honour.'?* In 1964 the College
moved to a new site, University Hill, outside central Dar es Salaam, where
the University of Dar es Salaam, founded in 1970, currently stands.!?

The first class in 1961 had only 14 students, seven from Tanganyika,
four from Kenya, and three from Uganda.!?¢ Like the Africans who had
studied the law abroad, the law students in Dar es Salaam were gifted—the
‘creme de la creme’.?” McAuslan recalled that despite their different
backgrounds, the students had a sense of camaraderie and ‘realised they
were pioneers’, as the first African law students in the region.!

Upon graduation the law students entered government service in
Tanzania, drastically increasing the number of Tanganyikan Africans
working in the judiciary and in legal roles in the executive. Though they
were required to work for the government, they were given some choice
in their roles. Most chose to join the magistracy or became state attorneys
in the Attorney General’s chambers.!?® As with the Tanganyikan African
barristers educated abroad, these graduates were promoted rapidly, despite
having little experience outside the classroom.!¥® Two students from the
first intake who graduated in 1964, Musa H.H. Kwikima and
Z.N. El-Kindy, became the first students of the Law Faculty to join the
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High Court Bench in 1970, less than seven years after graduating. Another
notable member of the first class was Julie Manning. She became the first
female judge of the High Court Bench in 1974, only a decade after grad-
uating.’®! Manning’s appointment was an important milestone in the his-
tory of the judiciary and it reflects the historic exclusion of women from
legal education and employment in Great Britain and former British colo-
nies, as well as the gender imbalance of Tanzania’s nationalist project of
the 1960s and 1970s.

Though many of the Faculty’s graduates would become important fig-
ures on the Bench, in government, and at the Bar in Tanzania and
throughout East Africa, one of the Faculty’s students had the distinction
of being the first African educated at home to be appointed Chief Justice
in Tanzania. Barnabas A. Samatta was in the third intake of law students in
1963 and was identified early by his lecturers as ‘one of the brightest’.!3?
After he graduated in 1967, he worked as a state attorney and was pro-
moted to become Director of Public Prosecutions in 1972.'% He was
appointed to the High Court Bench in 1976 and in 2000, after nearly a
quarter of a century on the Bench he became the third Tanganyikan
African Chief Justice, after Saidi and Francis L. Nyalali.®

By the early 1970s the graduates from the Faculty of Law began to
dominate the legal community. Since these students had studied together,
they established close relationships with each other and had networks of
classmates. This new network created a division between the Tanganyikan
African judges who were educated abroad and were first in the govern-
ment, and those who come from the locally celebrated Law Faculty. One
of the first Tanganyikan African High Court judges, who was educated in
England, Kisanga, recalled that he and members of his cohort were

at a disadvantage in that we were out of touch with the bulk of the rest of
our colleagues ... We suffered because unlike people who were trained here,
when we went to an office ... you found that you were contemporaries but
were not in the same place, so you were strange. You couldn’t expect friend-
ship and cordiality from them ... I personally suffered from them. I think I
continued to suffer throughout my career in public service.!®

The division between Africans trained in the law abroad and at home
indicates the significance of the founding of the Faculty of Law for the
decolonisation of the Bench. The entrance of the Dar es Salaam students
into the legal system was the realisation not only of Tanganyikan Africans’
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participation in the administration of justice at the highest level, but also
of Tanzania’s ability to maintain its Bench without any external assistance,
particularly from British institutions. As McAuslan put it in 1980, ‘the
legal establishment then is not just Africanised ... but Dar es Salaamised’.13¢

TaE DyNnaMICS OF A DIVERSE BENCH

Between 1964 and 1969 the Bench was approximately one third former
colonial judges and magistrates, one third foreign judges, and one third
local Asian and African judges (as shown in Fig. 7.2). The diversity of the
High Court Bench during this period made it different from other gov-
ernment institutions in the post-colonial state, which were staffed almost
exclusively by Tanganyikan Africans by the late 1960s.

The combination of local and foreign judges brought together indi-
viduals of wide-ranging backgrounds with a variety of experiences and per-
spectives. Yet the differences in background did not prevent the
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Fig. 7.2 Chart showing categories of judges on the High Court Bench,
1961-1971. (Data compiled from: ARJ 1961-1967 & 1970-1971, TSL
1961-1964, and the Law Reports from the Court of Appeal for Eastern Africa
from 1961 to 1971. The numbers of judges are approximate because some served
for parts of a year due to their date of appointment or retirement and some magis-
trates became acting judges temporarily to fill vacancies. The judge with the full
appointment for the majority year is counted here where it was possible to deter-
mine, even if another judge from another category served as an acting judge in his
place temporarily. It should also be noted that the increased number of judges on
the Bench in 1964 resulted from the appointment of two Tanganyikan African
judges as associate judges. This is only relevant for 1964, as the post was abolished
within the year and the two associate judges became full judges of the High Court.)
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development of close, though complex, relationships between individual
judges. What bound them together was that they were all trained in the
British common law tradition, having qualified as barristers, most at the
Inns of Court in London. When asked whether he felt there were differ-
ences among the judges on the Bench, Cross, a foreign judge, asserted ‘we
were all English lawyers’, and whatever differences in background existed,
their shared legal backgrounds mattered most in their interactions.!®”
Georges similarly stated that there was a ‘brotherhood of professionalism’
not just among judges but also among magistrates in the lower courts.!3®
Moreover, the judges of the 1960s were all committed to seeing the com-
mon law system survive. Though more than half of these judges had been
colonial subjects, they did not regard the common law as simply a tool of
British rule, but as a legal system that could be a central feature of an inde-
pendent democratic state. Therefore, the close relationships between some
of these judges can be best understood through the lens of lawyerly cul-
ture and the camaraderie of a professional community, rather than as rep-
resentative of the prevailing race relations of the period.

As indicated above, some of the older and more experienced judges,
like Biron, Mustafa, and Georges, became mentors for younger and less
experienced judges, like Cross and Makame, among others. One
Tanganyikan African judge appointed in 1973 asserted that ‘in a way we
owe them a lot of gratitude ... we relied very much on their judgments,
and even cthically ... so to speak they trained us’.!* This type of reverence
for the senior members of the Bench was expressed in numerous inter-
views with African magistrates and judges from the 1960s and 1970s.!#
Though there was a large range of age and experience among judges on
the Bench, oral evidence also indicates that the relationships between
younger and older judges were not as hierarchical as one might expect.
Justice Platt recalled that, at times, judges from different age groups
worked together to reason cases.*!

The dynamics of this diverse Bench, however cordial and cooperative
they were at times, were not without tensions.'*? Yet the schisms in rela-
tionships between members of the Bench did not generate from their var-
ied backgrounds per se, but more from their differing views on new
government policies, the role of the judiciary in the developing state, and
its responses to challenges it began to face in the late 1960s. A noteworthy
difference between Tanganyikan African judges and foreign judges was
that the foreign judges, like Georges, were able to remain outside the
political fray and TANU affiliation, perhaps making it easier for them to
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confront Nyerere and other politicians who attempted to encroach on the
independence of the judiciary in the late 1960s, as examined above. This
was a more daunting challenge for some of the first Tanganyikan African
judges, particularly Saidi, who was close to national leaders and was tasked
with leading the Court in the early 1970s, when the executive and its poli-
cies were increasingly encroaching on the judiciary.

THE APPOINTMENT OF CHIEF JUSTICE SAIDI

Between 1970 and 1971, the localisation of the Bench dramatically accel-
erated. The government’s efforts to train Tanzanian lawyers and bring
those with training into government had resulted in the appointment of
many more local judges on the Bench. In 1971 the Bench was 75%
Tanzanian, most of whom were Africans. The judges appointed during
1970 and 1971 expanded the size of the Bench and filled the seats of some
of the key figures who had led the judiciary during the 1960s.'** Many of
the departing judges moved on to other roles in the region; Mustafa was
promoted to represent Tanzania on the Court of Appeal for Eastern Africa
in 1969, Cross became the Dean of the Faculty of Law in 1970, and Platt
briefly worked in the Attorney General’s chambers between 1970 and
1972, before joining the Bench in Kenya in 1973. The only foreign and
colonial judges remaining on the Bench in 1971 were Onyiuke, Bramble,
and Biron. Onyiuke was the final foreign judge to join the Bench in 1970
and would only stay for approximately four years, departing in 1974 with
Bramble. Biron would spend the rest of his career in Tanzania as a member
of the High Court Bench.

The most significant departure was the retirement of Chief Justice
Georges, however, who returned to the Bench in Trinidad in 1971.1%
Having served as Chief Justice since 1965, he had become a central figure
in the Tanzanian government and a stalwart of the Bench, not only
defending it from executive encroachment, but also engaging with Nyerere
and his government’s policies rather than remaining remote, as shown
above. An American embassy staff member observed that Georges’ depar-
ture was a bittersweet occasion for Tanzania:

Tanzanians are undoubtedly pleased and proud to have one of their own as
Chief Justice. Many, however, regretted Chief Justice Georges’ departure.
He was widely respected in Tanzania for his hard work, fairness and dedica-
tion to the ideals of the nation. Georges leaves behind in Tanzania an out-
standing reputation as a jurist.!*®
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In preparation for his departure, Georges apparently attempted to secure
the appointment of another foreign judge, Seaton, in order to give the
Tanganyikan Africans on the Bench time to gain more experience and the
government a larger pool of candidates to eventually select a Chief Justice
from.¢ Georges was unsuccessful in convincing Nyerere to choose a non-
Tanzanian, however. The country was preparing to mark a decade since
the end of British rule and Nyerere was anxious to see a Tanzanian Chief
Justice leading the Bench.

The choice of Saidi out of the small pool of Tanzanian judges to suc-
ceed Georges was somewhat clear-cut for Nyerere because Saidi was the
most senior Tanganyikan African on the Bench.'*” He was also personally
known to Nyerere, who had taught Saidi when he was a student at second-
ary school in Tabora.'*® Saidi’s appointment was celebrated in Tanzania
because it was the first time a Tanzanian had occupied the highest post in
the judiciary.'#?

Saidi’s selection for the post, however, caused concern among members
of the Bench. Widner asserts that his appointment was ‘met with a very
cool reception from the Bench whose members felt Saidi lacked the ability
to stand up to authority in defence of his judges’ in the way that Georges
had.'*® Numerous interviewees expressed similar sentiments to this, while
some also emphasised that Saidi ‘tried his best’, but had a ‘less bold’
personality than Georges and was thrust into a position of leadership with-
out enough experience as a result of Nyerere’s rush to see a Tanzanian
lead the Court.!® Thus Saidi’s position can perhaps be best understood in
the context of the process of decolonising the Bench. Nevertheless, Saidi’s
appointment was a defining moment in the history of the High Court
Bench and marked the end of its process of decolonisation.

CoNCLUSION: A TANZANIAN INSTITUTION

The process of decolonising Tanzania’s Bench between 1961 and 1971
involved former colonial judges and magistrates, an Asian advocate, for-
eign judges, and Tanganyikan African advocates trained abroad, and,
later, at home. The foreign judges played a particularly important role in
this process, providing a bridge between the period before 1964, when
the Bench was entirely populated by colonial judges, and after 1970,
when it was dominated by Tanzanian judges. The year 1971 witnessed
the final steps in the process of decolonising the Bench. At that time,
Saidi took leadership of an almost completely localised High Court
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Bench, atop a single and unified court system, thereby finally breaking
down the last colonial barrier to Tanganyikan Africans accessing and par-
ticipating in the administration of justice at the highest level. Therefore,
in 1971 not only was the process of decolonising the Bench complete,
but the process of decolonising the High Court as an institution also
reached its conclusion.

As the Court was reaching the end of this process, it removed one of
the strongest symbols of its British heritage: the wigs.'*> Wigs had been in
use by colonial judges continuously since the opening of the Court in
1921. These wigs were one of the last prominent features of the Court’s
British heritage, and by hanging up their wigs the members of the Bench
no longer looked like colonial or foreign commonwealth judges but
became more visibly Tanzanian judges.!*3

In the early 1970s a new chapter in the history of the High Court was
beginning. Rather than undergoing changes in reaction to its colonial
past, as it had during the 1960s, the High Court was increasingly reacting
to its position in the Tanzanian state and to challenges from the Tanzanian
executive. During the 1970s the Court was engaged with fulfilling its role
in the state and responding to actions of the Tanzanian government as a
Tanzanian institution. The process of decolonising the High Court had
come to an end.
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CHAPTER 8

Conclusion

By the early 1970s nearly all the colonial high courts that had been in
operation across the British Empire had become part of post-colonial
states. Each transfer of political power from Great Britain to a new nation
initiated or hastened a locally driven process of change and presented an
opportunity for the new nation to determine how the courts would func-
tion in the new political structure and post-colonial legal culture.

In Tanzania the colonial structures that were dismantled during the
process of decolonising the High Court can be traced back to the colonial
justice system created during the first decade of indirect rule. The severing
of the Court’s relationship with the African population and Native Courts
in the 1920s was formative for it as a colonial institution and for indirect
rule in the territory. The Court lost appellate jurisdiction over the Native
Courts for the remainder of British rule and thus played a very limited
role, relative to administrators, in the administration of justice for Africans,
except in the most serious cases. While the Court’s jurisdiction over and
interaction with Africans was very restricted after the Native Courts
Ordinance of 1929, the Court was still crucial to the colonial state because
it facilitated British rule both practically and symbolically. In the heated
debates in the late 1920s about the size of the High Court and its relation-
ship to the Native Courts system, and in the 1930s about magisterial
powers that the colonial government had bestowed on administrators, the
underlying matter of dispute was how a professional judiciary should fit
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into the indirect rule system. At stake in these debates was not just the
position of the Court, but also the nature of indirect rule in the territory
and region, as well as the extent of administrative authority over Africans
and other state institutions.

The effect of the creation of the Colonial Legal Service and related
policies on the careers of colonial judges was contemporaneous with these
debates in East Africa in the 1930s. These Colonial Office policies united
colonial legal officers into a single Empire-wide service that would make
transfer of legal personnel between colonies easier. One significant out-
come of the creation of these polices, however, was that colonial judges
became more disconnected from the specific places they served. The pre-
vailing attitude towards colonial judges in the Colonial Office and in the
colonial government of Tanganyika was that they should adapt to local
circumstances only when necessary, but not play a role in moulding them.

After World War II British rule in the territory shifted in relation to the
Colonial Office’s new emphasis on reconstruction and development of the
Empire. The judiciary became a part of the Tanganyikan administration’s
conception of ‘colonial development’ and the size and jurisdiction of the
professional judiciary grew. As the wind of change gathered speed in
Tanganyika in the late 1950s, the British also used the Court in its efforts
to contain TANU’s, and particularly Nyerere’s, activities. In the same way
the Court had been invoked as a symbol of British ‘civilisation” and the
righteousness of British rule during the interwar period, the British colo-
nial government used the Court to help manage its image at the end,
pointing to the institution as the foremost legacy of the 40 years of British
rule of Tanganyika.

While the High Court of Tanganyika has been in continuous operation
since 1921, it was only in the 1950s that colonial administrators accepted
the need for more than a handful of colonial judges and professional mag-
istrates. Though the most substantial changes to the Court occurred
between 1961 and 1971, the roots of the decolonisation of the High
Court were in the 1950s. It was then that the initial links between the
High Court and Local Courts were made and the use of both professional
magistrates and the first non-professional African magistrates began to
diminish the reliance on administrators to administer justice. Thus, this
book has argued that while the process of decolonising the Court was con-
nected to the transfer of power in 1961, it began before and continued
long after, ending approximately a decade following independence. The
history of the High Court of Tanganyika illustrates the importance of
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studying the decolonisation of colonial institutions as a process originating
prior to independence—rather than merely at the moment of the transfer
of power or at other specific moments in its history.

In the decade following independence the post-colonial government
altered the High Court of Tanganyika in reaction to the ways in which the
Court’s position relative to the administration and African population
reinforced colonial administrative authority. The changes, divided into the
two categories of structure and personnel utilised throughout this book,
reflected the priorities and ideology of the new national government.

The first category concerned the structural relationships between the
High Court and other institutions. The unification of the dual court sys-
tems into a single system restored the jurisdiction the Court lost in 1929
and made it an institution that was, by law, equally accessible to everyone
in the territory. The colonial practice of using race as the determining fac-
tor for access to colonial courts, which dated back to the era of German
rule, was finally ended by law through the Magistrates Courts Act of 1963,
and in practice in the years that followed the Act with the implementation
of the new three-tier court system. The government also abolished the
colonial practice of granting judicial power to administrative officers,
which the Bushe Commission had argued for in principle 30 years earlier,
but unhappily accepted as impractical at the time. In addition to changes
within the court system and government of Tanganyika, the structural
decolonisation of the Court also involved severing the High Court of
Tanganyika’s long-standing relationship with the Privy Council, and
therefore with the other high courts of the Empire. This placed the Court
within the confines of state authority, but with constitutional provisions
intended to protect the independence of the judiciary from executive
encroachment and to establish an appellate relationship with the Eastern
Africa Court of Appeal.!

The second category of change the post-colonial government made to
the High Court concerned its personnel. The government sought to
replace colonial judges with local ones, but the process of localising
Tanganyika’s Bench was much slower than in other government sectors
because of the need for judges to have legal qualifications. The history of
the High Court illustrates that the extent to which local populations had
access to education and professional training under British rule shaped
how post-colonial states approached replacing colonial officials in differ-
ent parts of government, resulting in uneven processes among state
institutions.
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Since the legal profession in Tanganyika had only two African members
at independence, colonial judges continued to populate the Bench in the
years following independence. In the context of decolonisation in the
mid-twentieth century, colonial judges throughout the Empire found
themselves in a difficult position as they had enjoyed job security in the
colonies, but had become estranged from the legal community in Great
Britain. Tanganyika’s colonial judges responded to decolonisation in one
of two ways; they either sought to finish out their careers on a Bench in
the colonies or former colonies, or returned to Great Britain and took up
a job off the Bench until retirement. Yet the end of British rule did not
lead to the curtailment of all colonial judges and magistrates’ careers in
Tanganyika. Indeed, one colonial judge, Justice Biron, and colonial mag-
istrates like Justice Platt, regarded the end of British rule as an opportunity
and chose to make or further their careers in Tanganyika.

As colonial judges largely departed Tanganyika in the mid-1960s, the
government invited foreign judges from former British colonies to join
the Bench until Tanganyikan Africans acquired the necessary qualifications
for appointment. The use of foreign judges indicates that decolonisation,
even on an institutional level, can be a transnational project. Like the
struggles for independence in some countries, the process can require and
be shaped by outside assistance and intervention. Moreover, Tanganyika’s
reliance on West Indian and West African barristers in the 1960s was pos-
sible because of their shared colonial foundations that linked legal systems
and legal professionals to one another. This transnational group of com-
mon law barristers helped colonial legal institutions survive national politi-
cal transitions from being a colony to being an independent state by
moving between benches and legal positions in the new states.

The post-independence government’s efforts to decolonise the Bench
were ultimately aimed at giving Tanganyikan Africans a sizeable majority on
the Bench and placing them in leadership roles. Of the staffing difficulties
that faced the Tanganyikan government after independence, this was argu-
ably its most difficult challenge. It also presented unparalleled opportunities
for the few young Tanganyikan African advocates who had gained a legal
education during British rule and in the period around independence. This
cohort, and the one that emerged from the Faculty of Law in Dar es Salaam
in the late 1960s, were promoted very quickly and enjoyed long careers on
the Bench as a result. Nevertheless, these new judges also faced the challenge
of carrying out roles that had been filled previously by experienced judges of
advanced ages without many avenues for mentorship or apprenticeship.
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The appointment of Chief Justice Saidi in 1971 marked the end of the
phase of decolonisation of the High Court and the beginning of the next
stage in the Court’s history. Widner refers to the 1970s as ‘the nadir’ in
the history of judicial independence in Tanzania, arguing that judicial
legitimacy and the morale of the Court dwindled during Saidi’s term as
Chief Justice.? The 1970s were undoubtedly a very difficult decade for
Saidi and the Court when the Bench was increasingly faced with strained
relations with the executive as the government implemented its socialist,
Ujaman policies.® Saidi, who was supportive of TANU and whose rela-
tionship with its members had convinced him to join the judiciary in the
first place, would prove to be a stark contrast to Chief Justice Georges who
had confronted Nyerere during episodes of executive encroachment in the
late 1960s.

There are direct parallels between the 1920s and the 1960s in the way
in which the relationship between the High Court and executive in
Tanganyika changed. For nearly a decade after the Court was first estab-
lished in Tanganyika, it had appellate jurisdiction over cases generating
from the Native Courts. Though administrators had magisterial powers,
the High Court was the foremost body in the administration of justice. As
the colonial administration began to entrench and consolidate its power in
the late 1920s, it restricted the jurisdiction and role of the High Court in
the sphere of colonial justice. Similarly, in the period following indepen-
dence in 1961, the Court gained a greater degree of independence from
the executive and enjoyed a more authoritative position in the court sys-
tems than it had had during colonial rule, as executive power and
institutions were still developing. By the late 1960s, though, the country’s
political leadership increasingly challenged the independence of the judi-
ciary and the rule of law as it consolidated its power. This parallel indicates
that after a period of establishment, colonial and post-colonial executive
institutions attempted to limit the ability of the judiciary to interfere in its
efforts to govern according to its political priorities. Thus the conclusion
of the process of decolonising the High Court of Tanganyika coincided
with the consolidation of executive power in the country; in the early
1970s the High Court began to face the same challenges that judiciaries
often face as executive power grows. This is not a challenge that was
unique to post-colonial Tanganyika or necessarily a product of the way in
which the government decolonised the Court.

While there are many similarities between the High Court of Tanganyika
and colonial high courts in East and West Africa and beyond, key aspects
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of the process of decolonisation in Tanganyika—for example, its relatively
peaceful transfer of power as compared with Kenya and the absence of an
African Bar as compared to Ghana and Nigeria—limit the utility of gener-
alising this book’s specific findings about the decolonisation of the Court.
However, this book has presented key themes for consideration and an
approach that could be effectively applied to other colonial high courts. It
demonstrates that it is crucial to examine a court’s institutional relation-
ships, as well as its practical and symbolic roles, to assess how post-colonial
executive authorities perceived them during and after national indepen-
dence. The structural relationships to other courts and the personnel on
the Bench are key characteristics for investigating the decolonisation of
any high court. More studies of colonial high courts and the process of
decolonisation are needed to provide insights into how these enduring
institutions functioned as part of colonial rule and were integrated into
post-colonial states. Comparative studies with British colonies that had
larger local Bars, such as those in West Africa, and dissimilar court systems
would provide a deeper understanding of how local circumstances affected
the ways in which post-colonial governments reshaped these institutions.
Such studies would also reveal whether the process of decolonisation of
the High Court of Tanganyika was indeed similar to that of other British
colonies in the twentieth century, or was driven by the dual court system
and exclusive use of colonial judges through the independence process. A
further step would be to examine the supreme courts of colonies under
the administration of other European imperial powers in the twentieth
century and consider whether the processes that occurred in common law
courts were similar to or differed from those that were part of legal sys-
tems following the civil law tradition. Expanding knowledge of the decol-
onisation of colonial high courts would support a more historically
grounded understanding of the role of these institutions in post-colonial
states and the roots of the challenges courts face in upholding the rule of
law and maintaining independence from executive authority.

In the space of a decade, the High Court transformed from an institu-
tion of the colonial state staffed by colonial judges to one that had a pre-
dominantly African Bench, whose judges enjoyed a greater degree of
protection by the Constitution than their forerunners, unrestricted juris-
diction over the population in the country, and supervision over a com-
pletely professionalised judiciary. While decolonisation is often described
as a process of rapid change—and the High Court certainly underwent
significant, and at times, quick changes—the transition to independence,
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both before and after 1961, was also facilitated by the endurance of the
High Court. The history of colonial justice and decolonisation in the
High Court of Tanzania is a powerful reminder of the crucial roles played
by common law courts in the operation and legitimisation of both colonial
and post-colonial states.

NoOTES

1. The dynamics of the highly politicised debate surrounding whether
Commonwealth countries should continue to allow their citizens to appeal
decisions from their highest national courts to the Privy Council is covered
in detail in: D.B. Swinfen, Imperial Appeal: The Debate on the Appenl to the
Privy Council, 18331986 (Manchester, 1987).

2. J.A. Widner, Building the Rule of Law: Francis Nyalali and the Road to
Judicial Independence in Africa, 1st edn (New York, 2001), pp. 114-115.

3. Ujamaais a Kiswahili word that roughly translates to familyhood or togeth-
erness. Here it refers to the political ideology underlying the African socialist
policies introduced in the late 1960s and 1970s.
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