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  INTRODUCTION

this book is about the “penal couple,”1 the two individuals most directly in-
volved in a criminal act— the victim and the perpetrator. What roles do they 
play in a c riminal episode? How should we evaluate their participation in it 
and attribute l iability for the resulting harm? Should the perpetrator a lways 
be the single culprit or should his responsibility depend on the conduct of the 
victim? Th ese que stions a re a t t he c enter o f Victims’ R ights a nd Vi ctims’ 
Wrongs: Comparative Liability in Criminal Law.

It is common to think of crime as something that “bad guys” do to “good 
guys” and of criminal adjudication as “us” against “them.” Th is thinking is re-
fl ected even in the way we identify criminal cases: “People v. John Doe.” We, “the 
People,” prosecute John Doe. If he is wrong, then we— all of us, including 
the victim— are right. Th e guilt of the perpetrator presumes the innocence of the 
victim. I n fact, p erception of v ictims a s i nnocent ha s a l ong h istory, w hich 
signifi cantly predates our legal system. In numerous cultures, as evidenced by 
linguistics, t he notion o f v ictimhood i s t ied to t he religious s acrifi ce. Most 
Semitic, Germanic, Romance, a nd Slavic languages have t he same word for 
the victims of sacrifi ce and the victims of crime.2 Th is homonymy is rooted 
in the dichotomous vision of the world as split into two categories, the guilty 
and t he innocent. Th ose who  were to s erve as v ictims of sacrifi ce had to b e 
pure, without blemish, and today too we continue to associate victimhood with 
innocence.3

It i s a lso natural to t hink of t he v ictim in t he passive voice, as someone 
who was harmed, someone who was an object rather than a subject of an of-
fense. Perhaps t his i mage ha s h istorical a nd r eligious c onnotations a s well. 
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Recall, for instance, the biblical story of the binding of Isaac and its depiction 
by Rembrandt: a young man is bound to an altar, motionless and helpless.

Yet, no matter what a re t he psychological, a nthropological, or l inguistic 
reasons for our separating the victim from the crime, they are largely mislead-
ing. In reality, victims are oft en co- authors of the harm they suff er. Th ey  may 
participate in risky activities; agree to i nfl iction of pain or injury; at tack or 
provoke others. Sometimes, they do n ot take necessary precautions against 
criminals; sometimes, they are criminals themselves. Frequently, yesterday’s 
off enders become today’s victims. For example, in Newark, New Jersey, where 
I am writing this book, approximately 85 percent of victims killed in the fi rst 
six months of 2007 had criminal rec ords.4 In many instances, complex inter-
personal dynamics between the victim and the perpetrator invoke a question 
of shared responsibility. Consider the following examples:

A motorist driving ten miles per hour in excess of the speed limit hits and kills 
a pedestrian who intentionally threw himself in front of the car. Had the mo-
torist not been speeding, he would have been able to avoid the collision. Is the 
motorist guilty of criminal hom i cide?

Th ree drivers participate in a drag race. One loses control of his car and is killed. 
Th e other two are charged with manslaughter. Should the surviving drivers’ 
culpability be reduced because of the decedent’s own recklessness?

A man agrees to be killed and eaten by another man. Should his voluntary con-
sent to the hom i cide be a factor mitigating the killer’s criminal liability?

Aft er years of abuse, a woman lashes out and, during a nonviolent confronta-
tion, kills her husband. Should she be punished as severely as if there  were no 
history of domestic violence?

In other words, should the victim’s own acts ever be taken into account when we 
evaluate the criminal liability of the perpetrator? Th e law seems to be clear on 
the point: “Victim fault is not a defense, either partial or complete, to criminal 
liability.”5

“Don’t bl ame t he v ictim” i s o ne o f t he c ornerstone ma xims o f A nglo- 
American jurisprudence, frequently quoted by judges, trial lawyers, and schol-
ars. But is that maxim true— does the law in fact ignore the victim’s behav-
ior in determining the level of the defendant’s criminal l iability? Even more 
 importantly—should the law ignore it? And if the answer depends on the cir-
cumstances, how should we decide when the victim’s behavior is a mitigating 
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factor and when it is irrelevant? To answer these questions, we need to inte-
grate the victim into the theory of criminal law.

In recent years, as a result of the victims’ rights movement, victims have 
become active participants in the American criminal justice system.6 To day, 
thirty- two states have Victims’ Rights Amendments, and all states have Victims’ 
Bills of Rights that guarantee crime victims notice of important legal proceed-
ings; participation in those proceedings, including victim impact statements at 
the time of sentencing; and restitution.7 Th e increased role of victims in crimi-
nal law has raised new questions about their rights and responsibilities. How-
ever, most academic debates have focused on the victims’ position in the crimi-
nal pro cess rather than substantive criminal law.8 Th is is not surprising in view 
of the fact that, until relatively recently, “there has been virtually no consider-
ation of the victim’s participation in the wrongdoing, or of any other interac-
tion or interrelationship between criminal and victim.”9 As one commentator 
phrased it, the “analysis of victim conduct in substantive criminal law could be 
said to represent the dark side of the moon of the victims’ rights movement.”10

Both l egal a nd n onlegal s cholars a gree t hat c riminal l aw ha s de veloped 
“without paying much attention to t he place of victims in the analysis of re-
sponsibility or in the rationale for punishment.”11 Some authors have pointed 
out that there is a need for a comprehensive theory that would assign victims 
and perpetrators their proper places in each aspect of criminal law.12 Despite 
a number of insightful works that have discussed victims in connection with 
various areas of criminal doctrine,13 such a comprehensive theory is yet to be 
written. Th is book is a step in that direction. It takes the position that each 
criminal episode must be viewed in its complexity, as an interaction of v ic-
tims and perpetrators. If the victims voluntarily (by consent or assumption of 
risk) o r i nvoluntarily ( by a n a ttack o n l egally r ecognized r ights o f o thers) 
change their moral and legal status vis-à- vis the perpetrators, the perpetrators 
should be entitled to a defense of complete or partial justifi cation, which 
would eliminate or diminish their criminal liability.

Th e book consists of three parts and six chapters. Part I, “Reality Check: 
Can Victims Be Partly Responsible for the Harm Th ey  Suff er?” challenges the 
accuracy of the proposition that the perpetrator’s liability does not, and should 
not, depend on the conduct of the victim. I start in Chapter 1 with a review 
of c riminological a nd v ictimological s tudies, w hich s trongly s uggest t hat 
criminal liability may be properly evaluated only in the context of the victim-
 perpetrator interaction. I then turn attention to criminal law itself and show 
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that a number of criminal doctrines, such as consent, self- defense, and provo-
cation, do in fact include victims’ actions in the determination of perpetrators’ 
liability. In Chapter 2, I make a normative claim that victims’ actions should be 
considered a l iability mitigator in all appropriate cases and not merely in the 
context of a few distinct defenses. My main arguments draw on the following:

1.  Th e just desert principle, based on which perpetrators should be re-
sponsible for the harm caused only by them and not by the victim;

2.  Th e effi  ciency principle, pursuant to which, in order to preserve the 
moral authority of criminal law, penal sanctions should not be over-
used and t he law should develop in a d ialogue w ith community per-
ceptions of right and wrong;

3.  Th e consistency principle, which mandates that punishment- justifying 
considerations be applied systematically;

4.  Th e analysis of mitigating factors recognized at the penalty stage of a 
criminal trial; and

5.  Considerations underlying the apportionment of liability in torts.

In Part II, “Toward a Unifying Th eory of Comparative Criminal Liabil-
ity,” I propose a basis for developing a theory of comparative responsibility in 
criminal law and suggest a me thod allowing us to de termine when the vic-
tim’s conduct should provide the perpetrator with a c omplete or partial de-
fense a nd when it should be legally i rrelevant. Specifi cally, in Chapter 3, I 
revisit t he do ctrines of c onsent, s elf- defense, a nd provocation a nd c onsider 
some of the most problematic cases in each of these areas of law. Such cases 
include consensual hom i cide, sadomasochism, and gladiatorial contests; at-
tacks by “ innocent a ggressors”; a nd k illings provoked by sp ousal i nfi delity. 
I suggest that the doctrines of consent, self- defense, and provocation need to 
be revised to account properly for these cases. At the same time, as I argue in 
Chapter 4, these doctrines are based on a common principle, the principle of 
conditionality of rights. Pursuant to it, the perpetrator’s liability may be miti-
gated or eliminated if the victim, by his own acts, has waived or reduced his 
right not to be harmed. With a view of putting it in the foundation of the de-
fense of comparative criminal liability, I examine the principle of conditional-
ity of rights in the context of a broader theory of rights and address a number 
of s pecifi c que stions, suc h a s: Sh ould t he def ense b e g rounded i n p eople’s 
moral rights or legal rights? Do people have rights only against actual harm or 
against a risk of harm as well?
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In Chapter 5, which opens Part III, “Incorporating the Principle of Condi-
tionality of Rights into Criminal Law,” I consider the temporal application of 
the principle: a ssuming t he v ictim ha s reduced h is r ight not to b e ha rmed, 
how long does it remain reduced? To illustrate the issue, I discuss the eff ect of 
remote consent in the context of living wills; revocation of consent in connec-
tion w ith t he l aw o f r ape; a nd “ imminence” o f t hreat i n c ases o f k illing o f 
abusers in nonconfrontational circumstances. Th e fi nal chapter of the book, 
Chapter 6 , analyzes specifi c factors t hat may play a rol e in determining t he 
scope o f t he p erpetrator’s l iability— such a s t he ma gnitude o f t he a ff ected 
rights of the perpetrator and the v ictim; the comparative causative impact 
of their conduct; and their respective culpability— and off ers some thoughts 
about practical implementation of the principle of conditionality of rights and 
comparative l iability in criminal law. I c onclude with a p roposition that the 
victim’s rights- reducing conduct should function as an affi  rmative defense. In 
some circumstances, it would provide the defendant with complete justifi ca-
tion, whereas in other c ircumstances it would only mitigate t he defendant’s 
liability. Th e new defense is sorely needed to refl ect the realities of human in-
teraction and bring the theory of liability in accord with fundamental princi-
ples of justice.





Part 1REALITY CHECK

Can Victims Be Partly Responsible 
for the Harm They Suffer?
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 1 VICTIMS’ CONDUCT IN CRIMINAL LAW 

AND CRIMINOLOGY

CRIMINOLOGICAL STUDIES OF VICTIMS 

AND VICTIM- OFFENDER RELATIONSHIPS

For years, social scientists have been calling attention to the incomplete, decon-
textualized approach t aken by t he l aw— with respect not only to t he v ictim- 
off ender relationship but also to other aspects of criminal behavior relevant to 
the concept of personal responsibility, the overarching concept of criminal jus-
tice.1 Th is na rrowness ha s b een t he s ource o f g reat f rustration a mong s ocial 
scientists whose work has been systematically excluded from the lawmaking 
pro cess. A s cholar complained: “Much that a s ocial scientist would want to 
know about the historical, social, contextual, and even immediate situational 
infl uences on criminal behavior— knowledge that otherwise would be crucial to 
meaningfully analyze and truly understand the actions of a criminal off ender—
 is deemed irrelevant by the criminal law.”2 One of the major shortcomings of  
criminal law, in their view, is that penal statutes do not adequately refl ect the 
variations of human interactions. Criminal law has been criticized because

[i]t i ntroduced abstraction a s a do mineering force, i t i ntroduced t he r ule of 
the paper, and it made criminal justice merely the interpretative machinery of 
the printed law: the goddess Justicia probably was impartial and knew the law 
very well, but her bli   ndfold deprived her of the sight of complex interactions, 
group characteristics, and social problems. Th e criminal- victim relationship, 
like many other aspects of crime, therefore remained unknown to her.3

Of course, as a normative code, the law ought to be selective in choosing 
relevant facts; however, to be fair and eff ective, it may not ground its doctrines 
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in an erroneous vision of the world. Criminological studies represent an im-
portant source of information about v ictim- perpetrator interaction. Th u s, it 
may be helpful to s tart discussion of respective responsibility of victims and 
perpetrators with a brief overview of criminological research and fi ndings.

Social s cientists b egan t o s tudy c riminal- victim interactions in  t he l ate 
nineteenth century,4 and by the middle of the twentieth century victimology 
emerged as a f ree- standing branch of criminology5 with a focus on the victim- 
off ender relationship a nd t he ha rm su ff ered by the victim as a result of the 
off ense.6 Two people are usually recognized as its founders— Benjamin Men-
delsohn and Hans von Hentig.7 A practicing attorney, Mendelsohn conducted 
a questionnaire s tudy of h is c lients a nd formulated a t ypology t hat encom-
passed s everal de grees o f v ictim c ulpability, r anging f rom t he “ completely 
innocent victim” (e.g., a child) to the “victim who is guilty alone” (e.g., an ag-
gressor k illed by t he target of h is attack in self- defense). Between t hese t wo 
extremes, Mendelsohn placed t he “v ictim w ith m inor g uilt,” t he “v ictim a s 
guilty as the off ender,” and the “victim more guilty than the off ender.”8 Ap-
proximately at the same time, Hans von Hentig suggested that there is an in-
terconnection between the “killer and killed, duper and dupe.”9 According to 
von Hentig, the victim was not merely a passive fi gure but rather an “activat-
ing suff erer” who played a part in the creation of the criminal act yet who was 
barely considered by our legal system.10 Von Hentig wrote:

I maintain that many criminal deeds are more indicative of a sub ject- object 
relation t han of t he perpetrator a lone. Th ere is a de fi nite mutuality of some 
sort. . . .  In t he long pro cess le ading g radually to t he u nlawful re sult, c redit 
and debit are not infrequently indistinguishable.11

Mendelsohn’s a nd von Hentig’s works  were followed by numerous other 
typologies that used so cio log i cal, psychological, biological, and other crite-
ria to mea sure the level of a v ictim’s susceptibility to, a nd involvement in, a 
criminal act.12 A contemporary sociologist has commented that “[b]y raising 
questions about victim proneness, vulnerability, and accountability, [the fi rst 
victimologists] put forward a more complete but also more controversial ex-
planation about why laws are broken and people get hurt.”13

Th e essence of the controversy was the idea of shared responsibility, which 
implied that some victims as well as off enders d id something w rong. Ever 
since the rise of the victims’ rights movement in the 1970s, that idea and its im-
plications have been hotly debated among victimologists. Th e “victim- blaming” 
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and “victim- defending” tendencies clashed on a n umber of issues. However, 
as a recent infl uential work shows, victimologists cannot be simply divided 
into v ictim- blamers a nd v ictim- defenders. A dvocates o f b oth a pproaches 
 oft en switch sides, depending on the facts of the case, the nature of the crime, 
and the parties involved.14 Th e same people may criticize one group of victims 
(e.g., abusive husbands who get killed by their wives) but defend another (e.g., 
women who have been raped by acquaintances).

Th e victims’ rights movement and the “discovery” of the victim by sociol-
ogists resulted in an important change: crime victims stopped being invisible. 
Th e enormous volume of research data collected and analyzed by victimolo-
gists is an invaluable source of information regarding crime, community stan-
dards, values, ethics, prejudices, and allegiances.

Th e fi rst c omprehensive empirical s tudy of “v ictim- precipitated” c rimes 
focused o n h om i cides c ommitted i n P hiladelphia f rom 1948 to 1 952.15 Th e 
study showed t hat in approximately 25 percent of a ll murders, t he deceased 
was the fi rst to use force, by drawing a weapon, striking the fi rst physical blow 
during an argument, or in some other way initiating violence. Situations that 
resulted in  v iolence in cluded c harges o f infi delity, a rguments o ver mo ney, 
drunken brawls, and confrontations over insults and “fi ghting words.”16

In the late 1960s, the National Commission on the Causes and Prevention 
of Violence (NCCPV) w as formed to i nvestigate, a mong other t hings, t he 
victim’s role in several types of street crime.17 Aft er reviewing p olice fi les 
from seventeen American cities, the commission concluded that instances of 
victim- precipitated behavior  were not uncommon in cases of hom i cide and 
aggravated assault, less frequent but still empirically noteworthy in robbery, 
and least relevant in cases of rape.18

Further studies have expanded on the results of the NCCPV and other re-
search.19 A 1988 survey of nearly 10,000 hom i cide cases indicated that 19 per-
cent of the victims  were armed with a gun, a knife, or another deadly weapon. 
“Some armed victims used the deadly weapon to provoke the defendant. Oth-
ers provoked the defendant with a nonlethal weapon or their fi sts or by push-
ing the defendant. Altogether, 19 percent of the victims in some way provoked 
the defendant.”20

When v ictim precipitation was defi ned more broadly as any situation in 
which p rovocative b ehavior o f t he v ictim p layed a n i mportant rol e i n t he 
perpetrator’s decision to act21 or encouraged the off ender into a progression 
of v iolence,22 the v ictim precipitation rates  were found to b e as high as 49 
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to 67 percent. In an examination of hom i cides preceded by “hard drinking, 
weapon possession, insulting banter, and displays of physical toughness,”23 a re-
searcher concluded that “distinctions between victims and off enders are oft en 
blurred and [are] mostly a function of who got whom fi rst, with what weapon, 
how t he event was reported, a nd what i mmediate decisions  were made b y 
the police.”24

In c ases o f v iolent c rimes, d istinctions b etween v ictims a nd off enders 
may be particularly distorted. Th us, recent years have witnessed a s tartling 
spike in killings of victims with criminal histories. For example, in 2007, 91 
percent o f m urder v ictims i n B altimore had c riminal r ec ords, u p f rom 74 
percent a de cade ago. In Philadelphia, that number went up from 71 percent 
in 2005 to 75 percent in 2007. In Milwaukee, the hom i cide commission cre-
ated aft er the number of murders increased by 39 percent in 2005 found that 
77 percent of hom i cide victims in the past two years had an average of nearly 
twelve arrests.25 Police a nd c rime a nalysts a gree t hat u nderstanding i nter-
personal dynamics is critical to driving crime back down. “If you are trying 
to look at prevention, you need to l ook at t he l ives of t he people involved,” 
says Mallory  O’Brien, director of the Hom i cide Review Commission in 
Milwaukee.26

In addition to academic research and investigations of reported crimes, 
victimologists c onducted n umerous p olls of pu blic opi nion. Th e polls— 
predictably—found t hat p eople i n g eneral, a nd j urors i n pa r tic u lar, a ssign 
signifi cant weight to victims’ behavior prior to the off ense.27 According to a 
famous s tudy of juries, one of t he ma in i nstances i n which juries apply t he 
power of nullifi cation to acquit the defendant is when they take into account 
the contributory fault of the victim.28 Moreover, research has shown that evi-
dence of the victim’s conduct aff ects all stages of a criminal proceeding:

Off enders who kill the victim in response to a physical attack are less likely to 
be prosecuted; if they are prosecuted, they are less likely to be indicted; and if 
they are indicted, they are less l ikely to b e convicted of the most serious in-
dictment charge rather than a reduced charge.29

As an illustration, consider statistics collected by the Department of Jus-
tice. In 1988, approximately 540 people in the nation’s seventy- fi ve most popu-
lous counties  were charged with killing their spouses.30 Of these defendants, 
43 percent pleaded guilty, 44 percent pleaded not guilty and stood trial, and 
13 percent  were not prosecuted.31



Spouse Murder Defendants in Large Urban Counties
Cases in Which Perpetrators  Were Not Prosecuteda

Dallas. Th e wife (the victim) is eighty- nine and has been married sixty- fi ve years. A recent 
stroke leaves her in terrible pain. She pleads with the doctor to kill her. Th e doctor refuses. Th e 
eighty- seven- year- old husband goes to the hospital and shoots her. He is immediately arrested.

New Orleans. For years, the forty- three- year- old husband (the victim), a dry cleaner operator, 
has beaten his thirty- fi ve- year- old wife. At the time of the murder the two are fi ghting and the 
husband stabs her in the back. She grabs the knife and stabs him, causing him to bleed to death. 
She is arrested the same day. She claims self- defense and the victim’s family voices no objection.

New Orleans. Th e twenty- eight- year- old husband (the victim) has a long history of 
assaulting his twenty- fi ve- year- old wife. At the time of the murder a witness sees the husband 
in the kitchen chasing the wife with a machete in his hand. Th e fi ght ends when the wife stabs 
the husband once. She is arrested the same day and claims self- defense.

Los Angeles. During an argument, the fi ft y- year- old wife (the victim) pulls out a gun and 
threatens to kill her thirty- nine- year- old unemployed husband. Th e two struggle. He fl ees the 
 house and gets in his car. She moves in front of the car, raises the gun, and takes aim. He runs 
over her. He is arrested a day later.

Orlando, FL. Th e husband comes home drunk and demands money from his wife. She 
refuses and he attacks her with a metal pipe. She gets a butcher knife from the kitchen and 
stabs him once through the heart.

Cases in Which Perpetrators Pleaded Guilty b
New Haven, CT. Th e wife, a twenty- eight- year- old secretary, suff ers years of physical and 

sexual abuse at the hands of her thirty- year- old husband (the victim). Several times he tries to kill 
her. She stays with him at fi rst because she thinks he will stop, then because she fears he will fi nd 
her wherever she goes, and then because she fears losing her kids. At some point she buys a gun to 
defend herself. On the night of the murder she thinks he is possibly going to kill her. In the middle 
of a beating she grabs the gun from under the mattress and shoots him. She pleads guilty to 
negligent manslaughter and is sentenced to straight probation (no confi nement in prison or jail).

Pittsburgh. Th e husband (the victim) has a history of beating his wife. On the night of the 
murder, the husband comes home and begins ordering her around, as he frequently does. Th e 
wife leaves the room. When she returns she notices him looking through the closet for the gun. 
Th e wife earlier hid it under the bed. While he is searching, the wife retrieves the gun and 
shoots him repeatedly. She claims she was tired of the abuse. She pleaded guilty to nonnegli-
gent manslaughter and was sentenced to straight probation (no confi nement in prison or jail).

Dayton, OH. Th e husband (the victim) and his common- law wife are arguing about a 
variety of things. Th roughout the argument the husband beats her. When the husband comes 
aft er her in the kitchen, she grabs a knife. She stabs him in the back as he is walking away. She 
pleaded guilty to negligent manslaughter and was sentenced to two years in prison.

Cases in Which Perpetrators  Were Acquitted c
Miami. Th e couple has an on- again, off - again relationship for twenty years. Several weeks 

prior to the murder, she sees her common- law husband (the victim) leave a motel with another 
woman. Subsequently, the couple has several violent confrontations until one day she shoots 
him. Th e jury acquitted her of all charges.

Chicago. Th e couple is arguing when the sixty- four- year- old husband (the victim) swings a 
pipe at his thirty- four- year- old wife. She gets a knife and stabs him to death. Th e jury acquitted 
her.

Chicago. Th e forty- nine- year- old husband (the victim) is drunk and gets into an argument 
with his fi ft y- year- old wife. According to her, at some point he throws a fan at her. She gets a 
knife and lunges at him, cutting his abdomen. Th e jury acquitted her.

Philadelphia. Th e thirty- fi ve- year- old husband (the victim) comes home drunk aft er work 
and begins fi ghting with his thirty- one- year- old common- law wife over money he is missing. 
Th e husband is throwing things at the wife and her children until she gets a knife and stabs the 
husband once in the chest. At a bench trial the judge acquitted her.

sour c es: (a) U.S. Department of Justice, Spouse Murder Defendants in Large Urban Counties, 5; (b) ibid., 
13–14; (c) ibid., 9.
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Th e disposition of these cases, as indicated by the facts summarized in the 
table above, largely depended on whether the victim had initiated or provoked 
violence. Specifi cally, the study revealed a lower conviction rate of wife defen-
dants compared to husband defendants and hypothesized that this disparity 
was, in part, a f unction of the higher frequency of provocation by husbands 
rather than wives. Based on the information contained in prosecutor fi les, 44 
percent of w ife defendants (compared to 10 percent of husband defendants) 
had been assaulted by their spouses (beaten or threatened with a weapon) at 
or around the time of the hom i cide.

According to the study, the victim’s aggressive conduct was considered at 
all stages of the prosecution. Sixteen percent of all women arrested on a charge 
of spousal hom i cide  were not prosecuted; most of them  were screened out 
because prosecutors concluded t hat t he k illing happened i n self- defense. In 
those c ases i n w hich w ife def endants p leaded g uilty, p rovocation p rovided 
grounds for a reduced charge. Finally, in the cases that reached the trial, only 
56 percent of the provoked wife defendants  were convicted. Th is number was 
signifi cantly lower than either the 86 percent conviction rate for unprovoked 
wife def endants o r t he 88 p ercent c onviction r ate f or u nprovoked husband 
defendants.32 Th e study concluded that victim provocation may have reduced 
the likelihood of prosecution and conviction.33

It thus appears that so cio log i cal theories, factual fi ndings, and the v iews 
equally prevalent among the public and members of the criminal justice sys-
tem all refl ect the same intuition, namely, that the victim’s own behavior mat-
ters. It is oft en a relevant “but for” cause and even a proximate cause of a crime. 
In short, victims may be partly responsible for their own injury or loss. What 
about the law? Does it account for victims’ conduct, and does it weigh the fault 
of the defendant against the fault of the victim?

In private law, the answer is clearly “yes.” In contracts, a material breach 
by one party serves as a complete defense to the following breach by the other. 
In property, an own er’s failure to eje ct an adverse possessor f rom the estate 
may result i n t he own er’s loss of t he t itle to t hat estate. In torts, t he c losest 
relative to criminal law, long- established doctrines of comparative fault, con-
sent, and assumption of risk34 eff ectively provide that the scope of the defen-
dant’s l iability depends on the injured party’s own acts. Th e  development of 
tort law doctrine from contributory to c omparative fault has el iminated the 
unfairness of denying recovery to a pa rtially faulty victim and marked a big 
step toward a more contextualized view of the victim- perpetrator interaction. 
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Tort “no duty” r ules, a s applied to p laintiff s, g uard against penalizing t he 
victim in a situation in which the victim might have acted stupidly or repre-
hensibly but did not v iolate a l egal duty to t he defendant.35 For instance, a 
driver owes no duty to a c ar thief to lock his car (even though he may owe 
the same duty to the public).36 Th erefore, the fact that the plaintiff  carelessly 
left  his keys in the ignition does not diminish his recovery against the car 
thief.

Criminal law, on the other hand, has explicitly rejected the idea of com-
parative liability. It has been said that, according to a nearly universal rule, a 
victim’s own negligence is not a def ense in a c riminal prosecution.37 Courts 
are unanimous in stating that unless it is the sole proximate cause of the re-
sulting harm, the victim’s conduct is irrelevant.38 Th is declaration, however, is 
not quite accurate. Several criminal law doctrines depart f rom t he declared 
paradigm. Th e mos t p rominent a mong t hose a re t he do ctrines o f c onsent, 
self- defense, and provocation. All three condition the scope of the perpetra-
tor’s responsibility on t he conduct of t he v ictim. Let us examine t hese doc-
trines and the role the victim- perpetrator interaction plays in judicial deter-
mination of the defendant’s fault.

VICTIMS IN CRIMINAL LAW

Consent

Th e v ictim’s consent to a p erpetrator’s act is one situation in which the v ic-
tim’s behavior dramatically changes the nature of the perpetrator’s criminal 
liability.39 Th e law looks upon the same actions very diff erently depending on 
whether they are consensual or not:

What is called a “fond embrace” when gladly accepted by a sweetheart is 
called a ssault a nd bat tery when forced upon a nother w ithout her consent; 
the act of one who grabs another by the ankles and causes him to f all v io-
lently to t he g round m ay re sult i n a sub stantial ja il s entence u nder s ome 
circumstances, but receive thunderous applause i f it stops a ba ll carrier on 
the grid- iron.40

In most instances, valid consent either negatives an element of the off ense 
or justifi es what would otherwise be a criminal act.41 A person is not guilty of 
rape, kidnapping, theft , or many other serious crimes if what he did was based 
on a l egally valid consent.42 Th is rule, however, has exceptions, and in this 
section I w ill focus on those with the view of assessing their legitimacy and 
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desirability f rom t he p erspective o f t he philosophy a nd p olicies u nderlying 
the general theory of consent.

A commentary to the Model Penal Code (MPC) lists a number of off enses 
to w hich a n i ndividual ma y n ot g ive v alid c onsent. Th e mos t p rominent 
among them is homicide— the victim’s consent to being killed does not justify 
the p erpetrator.43 Ot her o ff enses i nclude r iot, e scape, b reach o f t he p eace, 
bribery, a nd b igamy.44 I nterestingly, t he r easons for denying t he defense o f 
consent in t he case of hom i cide have l ittle in common w ith t he reasons for 
denying the defense in the other cases. If we look closely at the group of of-
fenses from riot to bigamy, it will be clear why consent may not work as a de-
fense. Th ere is simply no identifi able victim who would be able to give consent 
and thus legitimize the defendant’s conduct. Or, put diff erently, the victim is 
the general public, and the general public has already spoken out by adopting 
a law proscribing the respective behavior.

Hom i cide is unlike that. Th ere is a specifi c victim in each act of hom i cide, 
the person who was killed. Th erefore, it is not the lack of a subject capable of 
waiving his rights that explains why hom i cide may not be consented to. Th e 
reasons are probably partly historical and partly pragmatic. Historically, the 
nonrecognition o f c onsent to k illing c an b e e xplained b y t he i nfl uence on 
criminal law of Christianity and the Christian moral philosophy that did not 
view the life of an individual as his own. Blackstone, for example, postulated 
that one’s na tural l ife, b eing “ the i mmediate donation o f t he g reat Creator, 
cannot legally be disposed of or destroyed by any individual, neither by the 
person h imself, nor by a ny other of h is fellow- creatures, merely upon t heir 
own aut hority.” 45 Su icide was a c rime; t herefore, t he v ictim of a c onsensual 
killing was, in fact, the perpetrator’s coconspirator and accomplice. Naturally, 
consent of a cofelon did not suffi  ce to obliterate the criminal nature of the act. 
Th is logic, however, holds little force today because, in the overwhelming ma-
jority of states, su icide is no longer a c rime.46 Accordingly, t here is a s trong 
argument that assisting in a legal act should not be a crime either.

Th e other explanation for invalidating consent to hom i cide is not entirely 
compelling either. It deals with the fear of abuse and manipulation of people 
in a si tuation or state of mind when they are not capable of making rational 
choices of that magnitude. Th ese concerns ought not to be lightly discarded. It 
is well k nown, for e xample, t hat prolonged a ilment or pa in ma kes one feel 
vulnerable and insecure. Some scholars have opposed physician- assisted sui-
cide, in part, because of the infl uence physicians may exert over their patients: 
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“Th rough t heir tone, t he encouragement t hey provide or w ithhold, a nd t he 
way t hey present t he i nformation available, physicians c an oft en determine 
the patient’s choice.”47 Needless to s ay, t he problem of u ndue i nfl uence and 
abuse is not l imited to t he physician- patient relationship. And the state cer-
tainly has an interest in protecting “vulnerable groups— including the poor, 
the el der ly and disabled persons— from abuse, neglect, and mistakes.”48

It is, however, important to distinguish a rule from abuse of that rule. Th e 
abuse is something that is not the rule, that is outside the rule. Aft er all, any-
thing, even a good thing, can be abused and turned into a bad thing, but this 
is not a reason to prohibit the good thing itself. Sexual abuse, for instance, is a 
bad thing, but we do not criminalize sex as a result. In other words, when the 
need for a l aw stems from the uncertainty regarding the validity (voluntari-
ness and rationality) of an individual’s consent, the law should be directed at 
that uncertainty by demanding persuasive proof of the valid consent and not 
by taking away the very opportunity to give it.49

One could argue that, by criminalizing assisted suicide, we signifi cantly 
reduce the number of instances when suicide is actually committed.50 Th at 
may be true, but while welcoming this result, we ought to acknowledge that 
it comes with a price: by reducing the sheer number of harmful incidents, we 
impose substantial pa in a nd i ndignity on t he u ltimate v ictims— those whose 
exercise of autonomy is infringed. Th e Supreme Court signifi ed that an indi-
vidual has no constitutionally protected right to assisted suicide,51 yet he may 
have t he r ight to s tarve h imself to de ath.52 It is plausible that fewer people 
choose t his torturous way of dy ing compared to t he number of t hose who 
would choose death by a lethal injection. But does this disparity justify con-
tinued criminalization of assisted suicide? To answer this question, suppose 
that a legislature considers a bill promoting a new level of capital punishment 
for particularly egregious crimes: death by starvation. Assume further that 
the bill is accompanied by a convincing study, which shows that by this sim-
ple change in the form of the death penalty we can reduce the violent crime 
rate by 50 percent. Deterrence is one of the main priorities of criminal justice; 
however, it is highly unlikely that the reduction of crime (and even the accom-
panying reduction in the number of death penalties) would make us adopt 
such a law. And if we are unwilling to ma ke criminals suff er a pa inful and 
degrading death despite any potential decrease in the number of crimes and 
executions, how can we use the same numerical argument to prohibit humane 
forms of dying to noncriminals?
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Finally, denying an individual the right to su icide leads to a bsurd results 
in any jurisdiction that recognizes the death penalty. A person wishing to die 
can achieve his goal only by murdering someone  else and thus forfeiting the 
right to l ife which he cannot a lienate voluntarily. And a p erson wishing to 
die with someone  else’s help can receive that help from one person only, his 
executioner. Joel Feinberg correctly warned:

Th ose who believe in the inalienability of the right to life . . .  might well think 
twice b efore en forcing i ts f orfeitability. . . .  Whenever t he r ight i n que stion 
can be thought of as burdensome baggage, it cannot be made inalienable and 
forfeitable w ithout en couraging w rongdoing— the p ursuit o f rel ief t hrough 
“error, fault, off ense, or crime.”53

But even without hom i cide, there remains a group of off enses to which a 
person ma y n ot c onsent. F or i nstance, o ne ma y n ot l awfully a gree to b e 
maimed or severly tortured. Consent to a fi ght is not a good defense either, 
but under the MPC, a c onsensual fi ght is a l esser off ense than nonconsen-
sual.54 Very few jurisdictions, however, have followed the mitigation envi-
sioned b y t he M PC.55 S ome s tates, w hile ado pting t he g eneral l anguage 
of t he p rovision, d id n ot i nclude t he m itigation a ff orded b y t he M PC.56 
Other states explicitly rejected the mutual character of combat as a pa rtial 
defense.57

As a complete defense, consent to physical harm is recognized even more 
reluctantly. Under t he MPC, for example, consent of t he v ictim exonerates 
the perpetrator only in three sets of circumstances: (1) when the injury is not 
serious,58 (2) when the injury or its risks are “reasonably foreseeable hazards” 
of pa rticipation i n a “ lawful a thletic c ontest o r c ompetitive sp ort o r o ther 
concerted activity not forbidden by law,”59 and (3) when the bodily harm was 
infl icted f or t he p urpose o f a “ recognized f orm o f t reatment” i ntended to 
improve the patient’s physical or mental health.60 Unfortunately, this defi ni-
tion, w hich refl ects t he l aw i n t he majority of s tates,61 does not give much 
practical guidance. What harm is not serious? What harmful “concerted ac-
tivities” a re “not forbidden b y l aw”? A nd w hat c an b e v iewed a s a “ recog-
nized” form of treatment? Let us examine these questions one by one.

What Harm Is “Not Serious”?    Today’s penal statutes classify a bodily injury 
as serious if it “creates a subs tantial r isk of death or . . .  causes serious, per-
manent d isfi gurement, or  prot racted loss or  i mpairment of  t he f unction of 
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any bodily member or organ.”62 As this defi nition indicates, “serious harm” 
may be deemed to result from two kinds of actions— those that caused per-
manent debilitating injuries and those that caused any bodily injury, if such 
injury c reates a “ substantial r isk o f de ath.” Th e second category leaves so 
much room for interpretation that courts have frequently made use of this 
opportunity to infl ate t he r isk of death in order to den ounce a n u nwanted 
activity.

For example, in In re J.A.P., a g roup of eighth graders played the game of 
“passout,” t he ob ject o f w hich w as f or o ne p layer to ma ke a f ellow p layer 
faint.63 Th e defendant grabbed his friend around the neck and proceeded to 
choke him for a few seconds until that boy lost consciousness and fell on the 
ground. Th e v ictim su ff ered a f ew facial lacerations a nd chipped teeth. By 
the time of the trial, all his injuries had been treated and healed. Nevertheless, 
the juvenile c ourt c oncluded t hat t he defendant had enga ged i n del inquent 
conduct by committing aggravated assault, an off ense which required a fi nd-
ing of “serious bodily harm.”64

On appeal, t he J.A.P. court opined that in determining whether the evi-
dence supports a fi nding of such harm, “the relevant issue is the quality of the 
injury as it was infl icted, not aft er the eff ects are ameliorated by medical treat-
ment.”65 Th e court concluded t hat a r ational juror could determine t hat t he 
act of choking presented a subs tantial risk of death; thus the “serious harm” 
element of the charged off ense was established. Accordingly, because one may 
not give valid consent to “serious harm,” whether or not the victim had con-
sented to t he c hoking w as i rrelevant f or t he def endant’s l iability. W hat t he 
court apparently overlooked is that, under the state law, a “serious injury” was 
defi ned a s a n injury that created a substantial risk of death, not merely an 
activity that created such a r isk.66 Otherwise, following the court’s logic, a 
driver who exceeded the speed limit and was stopped by the police before he 
had a chance to get into any accident would be automatically guilty of caus-
ing serious injuries to his passengers even though none of them had suff ered 
a scratch.

In one par tic u lar context, courts have managed to fi nd “serious harm” in 
virtually every case, irrespective of the extent of injuries. Th ose are cases aris-
ing o ut o f c onsensual s adomasochistic s exual ac tivities. A s t he M PC C om-
mentary acknowledges, the “iniquity of the conduct involved” tends to a ff ect 
judicial a ssessment of t he s eriousness of t he ha rm.67 In State v. C ollier, for 
instance, the v ictim’s injuries consisted of “a swollen l ip, large welts on her 
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ankles, wrists, hips, buttocks, and severe bruises on her thighs.”68 Th e defen-
dant was convicted of assault resulting in a s erious injury, a nd t he appellate 
court agreed with the verdict even though, as the dissenting judge pointed out, 
the infl icted bodily harm did not constitute a serious injury within the mean-
ing of the state statute.69

Th e MPC and some state penal codes include physical pain in the defi ni-
tion of “ bodily harm.”70 In  State v. Guinn , f or e xample, t he def endant w as 
convicted of infl icting “serious physical injury” in the course of a sexual en-
counter.71 Th ere was no evidence that the victim “ever required any medical 
attention or suff ered any wounds of any sort.”72 Yet the appellate court sus-
tained t he assault conviction, reasoning t hat t he sadomasochistic parapher-
nalia the defendant used must have caused serious physical pain— the candle 
wax was “hot and it stung” and the nipple clamps  were “tight and cutting”— 
and “ serious ph ysical p ain” s atisfi ed t he de fi nition of  “ serious ph ysical i n-
jury.”73 Naturally, under a statute of this type, practically any sadomasochistic 
activity automatically qualifi es as criminal.

Even in the rare instance when a c ourt feels compelled to g ive weight to 
the victim’s consent, the opinion still tends to reiterate the traditional rule. In 
People v. Jovanovic, for example, the New York Appellate Court held:

Indeed, while a meaningful distinction can be made between an ordinary vio-
lent b eating a nd v iolence i n w hich b oth pa rties vol untarily pa rticipate f or 
their own sexual gratifi cation, nevertheless, just as a person cannot consent to 
his or her own murder, a s a m atter o f public p olicy, a p erson c annot avoid 
criminal responsibility for an assault that causes injury or carries a risk of se-
rious harm, even if the victim asked for or consented to the act.74

Consequently, the court ignored the requirements of basic logic and did both: 
declared that consent of the victim may not serve as a defense to the charge of 
assault and, at the same time, reversed the defendant’s assault conviction on 
the grounds that the trial judge had improperly excluded evidence indicating 
the victim’s consent.75 Still, this decision is unique in its recognition of a dif-
ference between consensual and nonconsensual brutality. As a general matter, 
courts habitually exaggerate the seriousness of injury or pain and the risk of 
death i n o rder to c ondemn a n u nwanted ac tivity. L ike i n o ther i nstances 
when an argument is used not for its own sake but as a proxy for an unspoken 
consideration, these decisions frequently reveal conceptual manipulation and 
poor reasoning.
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What Harmful “Concerted Activities” Are “Not Forbidden By Law”?    Originally, 
MPC section 2.11(2)(b) recognized consent as a defense for the harmful con-
duct o f t he p erpetrator a nd b odily i njuries o f t he v ictim o nly w hen t hose 
harms  were “reasonably foreseeable hazards of joint participation in a lawful 
athletic contest or competitive sport.”76 In 1962, this provision was expanded 
to add at the end “or other concerted activity not forbidden by law.”77 Accord-
ing to t he M PC C ommentary a nd materials of t he A merican L aw I nstitute 
(ALI) proceedings, the new language was intended to cover activities that are 
“more app ropriately c haracterized a s e xhibitions t han a s sp orts o r a thletic 
contests.”78 But did the draft  ers intend to l imit “other concerted activity not 
forbidden by law” only to exhibitions? Th e ALI reporters explicitly excluded 
certain events, such as a duel or a scuffl  e, from the protection of the new lan-
guage i n s ection 2 .11(2)(b).79 It is likely, although not specifi cally provided, 
that other ha rmful hostile ac tivities, such as ha zing, a re not covered by t he 
revised s ection ei ther.80 What is less clear is whether nonhostile consensual 
private en counters, suc h a s r eligious mo rtifi cation, s adomasochistic s ex, o r 
voluntary contracting of HIV, may be entitled to legal protection.

Historically, courts have viewed religious fl agellation as a lawful activity.81 
In an 1847 Scottish case, the court said: “In some cases, a beating may be con-
sented to as in the case of a father confessor ordering fl agellation; but this is 
not violence or assault, because there is consent.”82 Th e practice still exists in 
a number of nations with a strong Roman Catholic tradition. Th e Philippines, 
for e xample, i s f amous f or i ts bl oody c rucifi xion r eenactment c eremonies 
that happen every year on Good Friday and attract large crowds of local and 
foreign tourists.83 Opus Dei, a conservative Catholic movement, encourages 
“corporal mortifi cation,” which can include fl agellation done by another per-
son.84 “Such acts are said to help bolster self- discipline and recall the suff ering 
of Christ.”85

In the United States, religious fl agellation is practiced mainly in southwest-
ern states.86 Although courts have said that the law “may prohibit religiously 
impelled physical at tacks,”87 research has revealed no legal cases, which sug-
gests t hat religious fl agellation has not been subject to criminal prosecution. 
Moreover, some states have statutes regulating ritual mutilation. Th e Illinois 
Criminal Code, for instance, provides that

[a] person commits the off ense of ritual mutilation, when he or she mutilates, 
dismembers or tortures another person as part of a ceremony, rite, initiation, 
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observance, per for mance or practice, and the victim did not consent or under 
such c ircumstances th at th e d efendant kn ew o r s hould h ave kno wn th at th e 
victim was unable to render eff ective consent.88

Th e i talicized language i mplies t hat i f t he religious mutilation, d ismem-
berment, or torture is done with t he consent of a l egally competent v ictim, 
such activity should be lawful. In its consultation paper, the Law Commission 
of England and Wales sympathetically describes a woman who belongs to the 
liberal edge of the Roman Catholic Church and “takes her religion seriously”:89

For many years she has occasionally found self- mortifi cation the appropriate 
penance, if she has behaved in a way that falls gravely short of what a commit-
ted Christian faith involves. . . .  Now t hat she i s married, her husband helps 
her. He infl icts an adequate level of pain to ensure that the punishment is full 
and eff ective. As she put it, the threshold for “actual bodily harm” is clearly 
exceeded.90

People may approve or disapprove of the way this couple practices religion. 
However, under the current law, both in theory and in practice, the “religious” 
husband is not guilty of any off ense. At the same time, if his primary motive 
for t he i nfl iction of  pain  were not  re ligious but  sexual g ratifi cation, he most 
likely would be convicted of assault.91 Any attempts to present sadomasochistic 
sex as “other concerted activity” have failed. In State v. Collier, for example, the 
court held that the legislature did not intend to include sadomasochistic goings-
 on in the list of “sport, social or other activity” under the Iowa Code.92

Th e diff erent t reatment of t he t wo k inds of fl agellation i s d isturbing: i n 
both instances the perpetrator may perform the exact same acts, with consent 
of the victim, and for the purpose of satisfying the emotional need of the vic-
tim. Yet, i f t hat emo tional n eed ha s a s exual u ndertone, t he p erpetrator i s 
likely to be convicted of a felony. It appears that this rule is a typical example 
of morals legislation intended to punish the perpetrator for causing a “wrong” 
kind of satisfaction.

While consensual infl iction of pa in during a s adomasochistic encounter 
constitutes assault, boxing remains entirely legal, despite the oft en severe bat-
tering caused by the fi ghters to each other. One court aptly described the sport 
as an “activity, in which participants excel by injuring their opponents. In-
deed, the very acme of achievement for a boxer is to so batter the opponent as 
to induce a tem porary coma— otherwise known as a k nockout.”93 Th e court 
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pointed out t hat permanent i njuries a nd e ven death sometimes result f rom 
those fi ghts and that, in any other context, “such an activity would be unac-
ceptable, indeed, criminal.”94 Another judge in a British case made a si milar 
observation fi nding it “very strange that a fi ght in private between two youths 
where one may, at most, get a bloody nose should be unlawful, whereas a box-
ing match where one heavyweight fi ghter seeks to knock out his opponent and 
possibly do him very serious damage should be lawful.”95

Even more surprisingly, consensual intentional t ransmission of HIV is 
not punishable in a signifi cant number of states. Th e phenomenon, known as 
“bug- chasing,” involves “ bug- chasers” (HIV- negative men w ho actively seek 
out i nfection b y ha ving u nprotected s ex w ith i nfected pa rtners) a nd “ gift - 
givers” ( HIV- positive men w illing to i nfect “ bug- chasers”). A ccording to a 
source, t his practice i s t he c ause o f 25 p ercent o f a ll new i nfections a mong 
American gay men.96 Th ese statistics have been questioned, but even i f they 
are not entirely accurate, there is a general consensus that “bug- chasing” and 
“gift - giving” present a s erious problem for t he gay c ommunity.97 Ne verthe-
less, out of twenty- four states that have statutes criminalizing the act of know-
ingly exposing another human being to HIV, eight states explicitly recognize 
consent of t he v ictim as an a ffi  rmative defense,98 and another ten r each t he 
same outcome by making failure to d isclose one’s HIV status an element of 
the crime.99 Th e discrepancy and inconsistency in the treatment of diff erent 
kinds o f ha rmful b ehavior h ighlight t he n eed f or a mo re c oherent r ule o f 
consent.

What Is a “Recognized Form of Treatment”?    Just as it is not easy to distin-
guish “ serious” a nd “ nonserious” ha rm, i t i s ha rd to d iff erentiate between 
recognized and experimental forms of treatment.100 Sometimes judicial char-
acterization depends on the “regulatory status of a product or the novelty of a 
procedure, w hile i n o ther i nstances a n e stablished p roduct o r p rocedure 
may become experimental simply because a research protocol aims to inves-
tigate its use.”101 A few courts have invalidated— as unconstitutionally vague— 
state statutes t hat criminalized certain medical procedures characterized as 
“experimental.”102

Th e existing rules are oft en puzzling as to why the line between the lawful 
and u nlawful conduct was d rawn where i t was. For example, a w oman who 
carries a b reast c ancer gene may choose to ha ve a p reventive ma stectomy.103 
Such a r adical surgery is considered to b e controversial in medical literature: 
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there is little proof that for purposes of cancer prevention it is superior to 
less extreme and less d isfi guring alternatives.104 For women w ith “ familial 
breast cancer syndrome,” a c ondition indicating a h igh risk for developing 
breast cancer,105 the main advantage of the surgery is that it helps to relieve 
chronic stress and anxiety over the substantial likelihood of developing the 
disease.106

Yet no amount of emotional pain legitimizes an elective surgery on a pa-
tient with Body Integrity Identity Disorder (BIID), a rare ailment whose vic-
tims seek to become amputees.107 Th e limited statistics seem to indicate that 
if BIID patients succeed in their pursuit, their quality of life improves dra-
matically.108 A surgeon who agrees to perform such an amputation, however, 
opens himself up to criminal liability because his patients’ consent is legally 
invalid.109 Th e B IID pa tients oft en c ompare themselves to those suff ering 
from Gender Identity Disorders (GID), describing the common experience 
as “ being t rapped i n t he w rong b ody.”110 Th e l aw, however, t reats t he t wo 
groups very diff erently: the GID patients can consent to a s ex change opera-
tion, which oft en involves removal of healthy sexual organs,111 whereas the 
BIID suff erers cannot consent to amputation of an arm or a leg.112 Rejected by 
the medical community, some BIID suff erers turn to self- help or illegal prac-
titioners in order to achieve their goal— the amputation of unwanted limbs:

In May of 1998 a seventy- nine- year- old man from New York traveled to Mex-
ico and paid $10,000 f or a black- market leg amputation; he died of gangrene in 
a motel. In October 1999 a mentally competent man in Milwaukee severed his 
arm with a homemade guillotine, and threatened to sever it again if surgeons 
reattached it. Th at same month a legal investigator for the California state bar, 
aft er being refused a h ospital a mputation, t ied off  her legs w ith tourniquets 
and began to pack them in ice, hoping that gangrene would set in, necessitat-
ing an amputation. She passed out and ultimately gave up. Now she says she 
will probably have to lie under a train, or shoot her legs off  with a shotgun.113

To what extent all these restrictions are justifi ed is an open question. On 
the one ha nd, t he l iberal t radition w ith its emphasis on personal autonomy 
opposes criminal limitations on the decision- making power of rational adult 
citizens if their choices do not directly harm others.114 O n t he o ther ha nd, 
considerations of moral dignity support the intuition shared by many that not 
every consensual injury should be permitted. Th is  confl ict o f f undamental 
human values has been the subject of po liti cal, public, and academic debates 
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in a number of countries. Consider two recent cases, one from Germany and 
the other from Great Britain, which have attracted a l ot of publicity in their 
own countries and far beyond.

Th e German case started in late 2000 , when Armin Meiwes, a forty- two- 
year- old computer technician, posted a message in an Internet chat room de-
voted to c annibalism: “[S]eeking well- built man, 18– 30 years old, for slaugh-
ter.”115 A f ew mo nths l ater, B ernd J uergen B randes, a f orty- three- year- old 
microchip engineer, replied: “I off er myself to you and will let you dine from 
my live body. Not butchery, dining!!”116

Th e two men exchanged numerous e-mails, discussing details of the pro-
spective killing and dining. Brandes even joked about their both being smok-
ers: “Good, smoked meat lasts longer.”117 On March 9, 2001, Brandes arrived 
at Meiwes’s place.

Brandes swallowed twenty sleeping tablets and half a bottle of schnapps. Th en 
Meiwes cut off  part of his body and fried it as a snack for them both. Brandes 
was bleeding to death, but still not dead when Meiwes stabbed him in the neck 
aft er a goodbye kiss. Th en Meiwes butchered him and froze the fl esh. Eventu-
ally he ate about 20kg, washing it down with a South African red.118

At his trial, Meiwes admitted to killing, dismembering, and eating Brandes. 
His principal defense was the victim’s consent. Meiwes was convicted of man-
slaughter and sentenced to eight and one- half years in prison. Th e three- judge 
German court rejected the prosecution’s plea for murder on the grounds that 
Meiwes had followed t he v ictim’s instructions.119 B oth t he prosecution a nd 
the defense appealed the verdict, and the Federal Court of Justice, Germany’s 
highest criminal court, ordered a r etrial, saying that Meiwes’s manslaughter 
conviction w as to o l enient. I n 2006, M eiwes w as c onvicted o f m urder a nd 
sentenced to life in prison.120 Th e new verdict was affi  rmed by the Federal Court 
of Justice in 2007.121

Th e events t hat led to Regina v. Brown, t he British case, happened a f ew 
years earlier in London. In the course of a very high- profi le “Operation Span-
ner,” several men  were prosecuted for t heir involvement in sadomasochistic 
activities. Th ose ac tivities  were c onducted i n p rivate b etween w illing ad ult 
members of a gay club and  were subject to certain rules including a code word 
by which the masochistic participants could stop infl iction of pain whenever 
they wanted to. Although no member of the group had ever fi led a police com-
plaint or suff ered an injury requiring medical attention, the defendants  were 
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charged with assault and unlawful wounding and pleaded guilty aft er the trial 
judge ruled that they could not raise consent of their partners as a defense.

Th e defendants  were convicted and sentenced to prison terms ranging from 
several months to several years. Th e verdict was appealed fi rst to the Court of 
Appeal and then to t he  House of Lords. Both appeals failed as the courts re-
fused to recognize “satisfying of sado- masochistic libido”122 as a reason to ex-
pand an individual’s power to consent to injury.123 Th e case was then appealed 
to the Eu ro pe an Court of Human Rights, but “ in a d isappointing, poorly ar-
gued judgment, t he St rasbourg C ourt si mply endorsed t he reasoning o f t he 
majority i n t he  House o f L ords, a nd u nanimously r ejected t he app licants’ 
complaint.”124

Th e court decisions in Brown provoked numerous discussions and publi-
cations, most of which  were critical of the judicial reasoning and the outcome 
of the case. Th e Law Commission of En gland and Wales, an in de pen dent gov-
ernmental organ responsible for the systematic development of criminal leg-
islation, i ssued t wo consultation papers, which a nalyzed t he l aw of consent 
and called for its reform.125 In the words of the commission, Brown “cast fresh 
light on the unprincipled way in which [the rules of consent] had developed, 
and r evealed c onsiderable d isagreement a bout t he ba sis a nd p olicy o f t he 
present law, its detailed l imits a nd its scope for f uture development.”126 Th e 
commission has assembled and analyzed numerous cases, attempting to work 
out g eneral p rinciples o f t he l aw o f c onsent, b ut t he a ttempt p roved to b e 
largely unsuccessful.127 No legislative recommendations  were i ssued a nd no 
reforms followed.128 Eventually, in 2001, the commission admitted its inability 
to reach consensus and terminated the consent project.129

Similarly, i n t he United St ates, t he r ules governing i ndividuals’ a bility 
to consent to bodily harm remain largely uncertain and outdated. On the one 
hand, even when harm is as grave as death, the victim’s cooperative conduct 
oft en r educes t he p erpetrator’s c riminal l iability. F or e xample, t he v ictim’s 
consent i s v iewed a s a m itigating c ircumstance f or t he p urposes o f c apital 
punishment by both the MPC and the majority of jurisdictions that impose 
the death penalty.130 On the other hand, serious bodily harm has been largely 
excluded from the defense of consent. Th is rule needs to be revised to balance 
the interests of individual autonomy and collective dignity and to be consis-
tent with the general theory of consent, pursuant to which, in all instances 
where (1) there is an identifi able victim (2) capable of giving legally valid consent 
and (3) in fact, voluntarily consenting to the perpetrator’s act that infringes on 
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some legally recognized r ight of t he v ictim, t he law, at least pa rtially, t akes 
that consent into account to reduce the perpetrator’s liability.

Self- Defense

A  whole g roup of defenses (self- defense, defense of a nother, a nd defense of 
property) a re predicated on t he u nlawful ha rm about to b e infl icted on t he 
defendant or a t hird p erson by t he putative v ictim. Just l ike t he defense o f 
consent, t hese def enses r eveal t he f allacy o f t he s tatement t hat t he v ictim’s 
conduct may have a b earing on the perpetrator’s liability only when the vic-
tim is the sole proximate cause of the resulting harm. Th e aggressor- turned- 
victim is certainly not the proximate cause of his own death or injury. It is the 
target of his attack (or someone acting on his behalf) who intentionally chose 
to use preventive force against the perceived harm or threat of harm. None-
theless, all state laws as well as the MPC completely exonerate the person who 
reasonably defended himself or another. Since this group of defenses is based 
on a si ngle rationale, I w ill focus on self- defense as a c haracteristic representa-
tive.

What a p erson may do i n self- defense depends to a l arge degree on what 
the aggressor attempted to do to that person—in other words, the scope of jus-
tifi ed behavior is fundamentally determined by the acts of the victim. For in-
stance, under the MPC, the use of deadly force is permitted only in the face of 
death, serious injury, forcible rape, or kidnapping.131 It would be clearly inap-
propriate to u se de adly f orce i n o rder to p revent sh oplift ing. I n a llocating 
rights between the person acting in self- defense and the victim- aggressor, the 
law looks at t he conduct of both parties. Most states, for example, deny t he 
initial aggressor the right to def end himself even when his initial, minor at-
tack was met with a grossly excessive response.132

What matters for self- defense i s t he k ind of t hreat posed by t he v ictim- 
aggressor, not his moral or legal culpability. Th us, an unoff ending party may 
be justifi ed if he kills a child or an insane assailant attacking him with a hand-
gun.133 He may be justifi ed even if he kills a sleepwalking aggressor, that is, 
someone w ho ha s c ommitted n o v oluntary ac t a t a ll.134 Of course, each of 
these cases assumes that no less drastic alternative was available.

Although a person may be justifi ed in killing an innocent aggressor, he is 
never justifi ed in killing an innocent bystander— even if this is the only way 
to save his own life. In fact, he may not defend himself against a deadly ag-
gressor if by doing so he will also have to kill an innocent bystander.135 Th ese  
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examples show that what distinguishes permissible self- defense from imper-
missible i s t he ac tions o f t he v ictim— the def endant’s l iability de pends o n 
whether or not the victim has attacked him.

Th e case of innocent aggressors should be distinguished from the case of 
innocent actors who are mistakenly perceived by the defendant as aggressors. 
All criminal codes grant a mistaken defender justifi cation, so long as the mis-
take was “reasonable.”136 In addition, many states recognize “ imperfect self- 
defense” and partially excuse actors who killed another under an unreason-
able belief that the circumstances justifi ed the killing.137 Th e MPC justifi es all 
acts of self- defense, reasonable or unreasonable, based on mistaken but sin-
cere beliefs, although the defender may be liable for the negligent or reckless 
use of force if his beliefs  were held negligently or recklessly.138 Yet it is far from 
obvious t hat t he M PC i s c orrect i n c haracterizing m istaken s elf- defense a s 
justifi cation.139

Justifi cation means that, in addition to having the required state of mind, 
the actor was objectively right in what he did, whereas excuse focuses on the 
actor’s inability to make the right choice under the circumstances and forgives 
him for the wrong he has committed. Th e victim’s conduct may be a mitigat-
ing consideration primarily under the justifi catory rationale— we look to t he 
victim’s conduct to determine whether the defendant was right in his response 
to it. Specifi cally, in self- defense, we assign the responsibility for the resulting 
harm to the aggressor. But if the defendant made a mistake and there was no 
aggressor, how can we say that the defendant was “right”?

Certainly, we cannot blame a defendant who, through no fault of his, lacked 
the necessary information. Because of the cognitive impairment, he was not a 
fully responsible agent, just as children or the insane, through no fault of theirs, 
are not f ully responsible agents. Th at i s why consent g iven by m inors, t he 
mentally ill, or ill- informed individuals is legally invalid. A reasonably mis-
taken person is perhaps the most sympathetic kind of a defendant. However, 
our u nderstanding o f h is p redicament do es n ot c hange t he f act t hat w e 
 exculpate him because of his objectively limited understanding of the situa-
tion, a ssuming t hat he would have b ehaved d iff erently had h e k nown t he 
facts.

For those reasons, it is conceptually more accurate to analyze mistaken 
self- defense as excuse rather than justifi cation. Although the perpetrator may 
have numerous grounds for mitigating his fault, both justifi catory and excu-
satory, o nly t he ac tual a ttack b y t he v ictim p resents g rounds f or moral 
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 approval (or at least ac cep tance but not merely forgiveness) of the perpetra-
tor’s act. Accordingly, only actual aggression by the victim may be considered 
for the purposes of comparative criminal liability.

Provocation

Th e defense of provocation, or “heat of passion,”140 represents another illustra-
tion of the impact the victim’s behavior may have on the perpetrator’s criminal 
liability. Th is def ense m itigates w hat o therwise w ould b e m urder to ma n-
slaughter and is available to someone who killed in the heat of passion follow-
ing a serious provocation. Th is partial defense is incorporated in all state laws 
as well as the MPC.

Th is defense has been t he subject of ongoing academic debate as to w hy 
the law treats killing more leniently when it is provoked. Do we mitigate the 
defendant’s fault because of his subjective state of mind (“extreme mental or 
emotional d isturbance,” using t he words of t he MPC141) or because t he v ic-
tim’s own wrongful acts make the victim partially responsible for the suff ered 
harm;142 in other words, is this defense a pa rtial excuse or a pa rtial justifi ca-
tion?143 In this section, I suggest that provocation is largely (although not ex-
clusively) a pa rtial defense of justifi cation and another example of an estab-
lished criminal doctrine that reduces the perpetrator’s liability because of the 
victim’s conduct.

We need to start with a more general question, however. What does it mean 
to say partial justifi cation? Normally, justifi ed conduct is that which “the law 
does not condemn, [and] even welcomes.”144 It is “a good thing, or the right or 
sensible thing, or a permissible thing to do.”145 When conduct is justifi ed, the 
message the law sends is clear: you did the right (or at least a permissible) thing; 
if ever in similar circumstances, you may do i t again.146 Th at message works 
well for complete defenses of justifi cation, such as self- defense or necessity. But 
what is the message contained in a partial justifi cation? May you do what you 
did again? Th e answer is certainly “no,” since a pa rtial defense only mitigates 
but does not completely eliminate the wrongfulness of a criminal act.

Th at answer has led some scholars to reject the very possibility of a par-
tial justifi cation. If certain conduct is wrongful, how can it be justifi ed, even 
partially, asks Suzanne Uniacke.147 In Uniacke’s view, a pa rtial defense can 
only be excusatory.148 I fi nd this position fl awed. Th e fact that, despite a valid 
defense, we still condemn the defendant’s act means only that his defense is 
partial; it does not determine the nature of the defense.
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Much more persuasive is Douglas Husak in his analysis of defenses in the 
context of theories of punishment. It is usually accepted that “justifi cations 
and excuses are desert- based rationales for reducing the severity of the defen-
dant’s sentence.”149 A complete justifi cation reduces the wrongfulness of an act, 
whereas a complete excuse reduces the blameworthiness of an actor, in both 
instances to such a degree150 that the actor’s behavior does not merit punish-
ment.151 Th at same logic applies to pa rtial defenses, but the degree to w hich 
the wrongfulness of an act or the culpability of an actor is reduced does not 
eliminate l iability a ltogether; i nstead, t he l iability i s m itigated.152 A pa rtial 
justifi cation, therefore, renders the act less wrongful and a partial excuse ren-
ders the actor less blameworthy compared to what they would have been in the 
absence of the mitigating factor.153

In l ight of t hat, i s provocation a pa rtial justifi cation or a pa rtial excuse? 
For t he majority of scholars who have addressed t he issue, it i s t he latter.154 
Joshua Dressler, who has authored a number of insightful writings about the 
defense of provocation and argued against its abolition, maintains that soci-
ety places too high a v alue on human life to justify, even partially, an inten-
tional killing of a mere wrongdoer.155

Th is c onclusion a ppears r ather d oubtful. Th ere a re c ircumstances w hen 
the law reduces liability for hom i cide based on something done by the dece-
dent prior to death. For example, assisted suicide is a lesser off ense than mur-
der under both the MPC and the codes or case law of most states.156 Th e vic-
tim’s consent to, or participation in, the hom i cide is a mitigating factor for 
the purposes of capital punishment both under the MPC and the laws of the 
majority of death penalty jurisdictions.157 Mitigation based on the victim’s 
conduct makes sense only if the rationale for such mitigation is justifi catory; 
 were it excusatory, the law would focus on the perpetrator’s capacity instead. 
Th erefore, the high value assigned to human life is not by itself a suffi  cient 
reason to deny partial justifi cation to the defense of provocation.

Another of Dressler’s arguments is more compelling. He observes that if 
the “heat of passion” defense is to be explained in justifi catory terms, “it must 
also be recognized that the title of the defense is then a misnomer.”158 Indeed, 
“[u]nder a justifi catory theory, it is not the defendant’s mental state but victim’s 
conduct, which primarily explains the rule. To be consistent, passion should 
not be required.”159

It is true that the name “heat of passion” refl ects only the subjective com-
ponent of t he defense— the defendant’s temporary volitional i mpairment.160 
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However, its other name, the defense of provocation, focuses more on the ob-
jective picture of the crime: it is the provocation by the victim that is central 
to the defense. Anyway, as interesting as linguistic evidence can be, “what’s in 
a name?”161

It is perhaps more important to acknowledge that a defense does not have 
to be based on a single underlying principle. A product of historical tradition, 
po liti cal compromise, and changing cultural norms, the law oft en combines 
elements of more than one rationale. A justifi cation def ense may i nclude a 
subjective component. For example, to invoke a justifi cation defense of neces-
sity, the defendant has to p rove, inter a lia, that he (subjectively) believed his 
conduct to be necessary to avoid harm to himself or another and that the harm 
he caused is (objectively) lesser than the harm or evil he was able to avoid. Th e 
presence of a sub jective component does not, however, s trip necessity of i ts 
justifi catory nature.

Th e same is true with respect to the partial defense of provocation. It cer-
tainly includes a subjective component (the defendant’s state of reduced self-
 control). However, the only emotions that are taken into account are “anger, 
rage, resentment, or terror”162 directed at the putative victim, that is, emo-
tions responsive to an off ense upon the defendant. Th e defense is available 
only to the extent the violent reaction of the defendant was commensurable 
with the provoking event. As one of the most respected treatises on criminal 
law points out,

[t]he problem of provocation in the hom i cide cases cannot be considered ef-
fectively without keeping constantly in mind the relation of the retaliatory 
act to the provocative one. Th e foundation principle is that where the former 
is not u nreasonably excessive and out of proportion to t he latter, t he basis 
of m itigation i s established (if t he latter was not a ltogether i nadequate); but 
where it is unreasonably excessive and out of proportion no mitigation will be 
recognized.163

Th e requirement of proportionality is a natural component of justifi catory 
defenses. One may use only such force in self- defense as is proportionate to 
the threat facing him; one may never use deadly force for the defense of mere 
property.164 Bu t e xcusatory def enses a re f undamentally d iff erent. Wi th o ne 
policy exception (most states do not permit the defense of duress in hom i cide 
cases, although the MPC does),165 exculpatory defenses by a nd large ig nore 
the ha rmfulness o f t he ac t a nd focus i nstead on t he mental a nd emotional 
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adequacy of the actor. Indeed, it would be neither logical nor fair to condition 
the availability of the defense of insanity, minority, or mistake on the amount 
of harm caused by a mad man, infant, or someone whose perception was to-
tally distorted. Even in those cases of duress, in which the defendant causes 
much more serious harm than the harm he was threatened with, the defense 
is still available. In fact, the defense of duress is relied upon precisely when the 
defendant has caused harm that is not less signifi cant than the harm with 
which he was threatened. Otherwise he would have been eligible for the de-
fense of necessity or would not have been prosecuted at all.166 I n s hort, t he 
very fact that the partial defense of provocation requires proportionality while 
even complete defenses of insanity, minority, or mistake do n ot signals t hat 
provocation has a strong justifi catory component.

Moreover, a number of penal codes, following the broader MPC version of 
the defense, require a n objectively “reasonable explanation or excuse”167 for  
the defendant’s emotional disturbance. Why would the law require a reason-
able explanation for the unreasonable behavior (killing)? Partly, as evidence 
of t rue loss of self- control. However, i f t he only rationale for t he mitigating 
defense  were excusatory, it should also be available to any defendant who can 
prove honest but unreasonable rage ( just as, in a number of states, imperfect 
self- defense is available to a p erson who honestly but unreasonably believes 
that circumstances justify the k illing).168 Th e fact that the law asks not only 
how badly the actor was distressed but also why he was so badly distressed169 
implies that the rationale for the defense lies in the source of provocation, not 
merely the actor’s disturbed state of mind.

Consider People v . S purlin.170 I n t hat c ase, t he defendant k illed h is w ife 
aft er an intense argument over their mutual infi delities and then killed their 
sleeping nine- year- old son with a ha mmer blow to h is head. Assuming that 
Spurlin was entitled to t he defense of provocation for the killing of his wife, 
should he have been allowed to invoke the same defense for the killing of their 
child? If we believe in the excusatory “heat of passion” rationale, the answer 
should be yes. Indeed, what proves the lack of self- control better than a deadly 
attack directed at an innocent child?

Yet, many of us would probably feel uncomfortable with that answer. Aft er 
all, the intentional k illing of an innocent unoff ending person is an absolute 
taboo i n t he A nglo- American l egal t radition. I n t he f amous c ase Regina v. 
Dudley and Stephens,171 two starving men, aft er twenty days in a lifeboat and 
nine days without food, killed a boy to save their lives by feeding on his fl esh. 
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A few days later, t hey  were picked up and rescued by a pa ssing ship. At t he 
trial for murder, Dudley and Stephens raised necessity as their defense. De-
spite the court’s empathy for “how terrible the [defendants’] temptation was; 
how awful the suff ering,”172 the court rejected their claim, saying that there is 
no defense to taking the life of another “when that other is neither attempting 
nor t hreatening [to t ake] yours, nor i s g uilty of a ny i llegal ac t what ever to-
wards yo u o r a nyone  else.”173 Today a s w ell, n o A merican s tate r ecognizes 
necessity as a full or partial defense to murder.174 Similarly, in the vast major-
ity of states, duress does not exonerate175 or mitigate176 intentional k illing of 
an innocent. Neither may a person defend himself against a deadly attack if, 
while doing so, he has to kill an innocent party.

Comparing necessity, duress, and self- defense with the “heat of passion,” 
I c annot help but wonder: i f a ll s orts o f overwhelming emo tions— such a s 
despair, compassion, or fear of imminent death— do not reduce perpetrators’ 
culpability f or k illing a n i nnocent, w hy sh ould r age p rovoked b y s omeone 
 else? If we deny mitigation to a ma n who shot his victim because of the fear 
induced by a t hird party,177 how can we grant it to a ma n who bludgeoned 
a sleeping child to death because of the rage induced by a third party? And 
if we cannot g rant it, we have to r eject t he excusatory rationale a s t he sole 
ground for the partial defense of provocation, as, in fact, do courts and leg-
islatures of a number of states pursuant to the doctrine of “misdirected 
retaliation.”178

Th e doctrine of misdirected retaliation denies mitigation from murder to 
manslaughter in cases in which the victim did nothing to provoke the attack. 
In most American jurisdictions, the defense of provocation requires that the 
hom i cide occur as a r esult of the v ictim’s own provocation.179 In contrast, if 
“one who has received adequate provocation is so enraged that he intention-
ally vents his wrath upon an innocent bystander, causing his death, he will be 
guilty of murder.”180

Th is common- law v iew of provocation clearly der ives f rom t he justifi ca-
tory principle. It assumes that even though the defendant acted under the “heat 
of passion,” his guilt may be reduced only with respect to t he v ictim who is 
partially responsible for the defendant’s unhinged emotional state.181 In some 
states, the law also authorizes mitigation if the defendant’s “deadly force was 
directed at t he provoker a nd h it t he other by accident, or i f a s a r easonable 
mistake of fact he t hought t he provocative ac t had b een perpetrated by t he 
deceased.”182 As I d iscussed earlier in connection w ith self- defense, I fi nd it 
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more appropriate to treat cases of mistake (including a reasonable mistake) as 
excuse and not justifi cation.183

Under the MPC, it does not matter who provoked the off ender.184 Th e com-
mentaries to section 210.3(1)(b) provide that the off ender’s emotional distress 
does not have to arise from some “injury, aff ront, or other provocative act”185 
attributable to the deceased. Several states have provisions modeled aft er sec-
tion 210.3(1)(b),186 but this does not mean that they automatically decline the 
doctrine o f m isdirected r etaliation. Qu ite o ft en s tates ado pt t he te xt o f a n 
MPC provision but reject a position expressed in the commentary. For exam-
ple, the MPC language regarding duress and necessity has been very infl uen-
tial among the states; however, the view (expressed in the commentaries) ex-
tending t hese defenses to p rosecution for murder i s followed i n t he c ase of 
necessity by none of the states and in the case of duress by very few.

Similarly, some states that describe provocation in terms of “extreme men-
tal or emotional disturbance” at the same time, either by statute or by case law, 
reject the MPC view authorizing mitigation for the killing of a non- provoker.187 
In Spurlin, for instance, the court admitted that the California Penal Code is 
silent on the source of provocation. Nonetheless, citing common- law princi-
ples and interpretations of those principles adopted by several other jurisdic-
tions, t he court concluded t hat, for t he provocation defense to b e available, 
“the deceased must be the source of the defendant’s rage or passion.”188

Th e s ame r ationale p lays a rol e i n t he t raditional c ommon- law r equire-
ment t hat t he provocative ac t o ccur i n t he presence o f t he provoked k iller. 
Explaining his disapproval of a more relaxed standard, a judge wrote:

It would, it seems to me, be extremely mischievous to let passion engendered 
by something one has heard, enter into and determine the nature of a c rime 
committed while under its infl uence. Th e innocent as well as the guilty, or those 
who had not as well as those who had given provocation, might be the suff erers.189

In sum, the partial defense of provocation includes elements of both excu-
satory and justifi catory rationales. Th e emphasis most states put on the objec-
tively reasonable explanation of the defendant’s rage indicates, however, that 
the source of provocation i s c rucial for m itigation. I n other words, i t i s t he 
provoked act that is less wrongful, not simply the provoked actor that is less 
culpable. Moreover, the doctrine of misdirected retaliation can be explained 
only in terms of partial justifi cation. It is the behavior of the victim that par-
tially justifi es the off ense. Th is does not mean that it is right to kill a provoker; 
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this only means that it is less wrong to kill a provoker than to kill an innocent 
victim. Th erefore, the provocation defense, just l ike defenses of consent and 
self- defense, is at least partially predicated on the victim’s conduct.

•  •  •

Th e foregoing review of the doctrines of consent, self- defense, and provoca-
tion reveals that the rule according to w hich the victim’s conduct is deemed 
irrelevant to t he p erpetrator’s l iability ha s e xceptions s o broad t hat i t c an 
hardly be called a rule. In most cases of consent, self- defense, and provoca-
tion, the law reduces or completely eliminates the perpetrator’s liability based 
on the acts of the victim that prompted the perpetrator’s harmful act toward 
that victim. Th is inevitably raises a normative question: should not the law, as 
a coherent system of norms, apply the principle of v ictims’ contributory re-
sponsibility across the board? Chapter 2 sets forth policy arguments in favor 
of treating the conduct of the victim as a factor aff ecting the criminal liability 
of the perpetrator.
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 2 WHY DOES CRIMINAL LAW NEED A GENERIC 

DEFENSE OF COMPARATIVE CRIMINAL LIABILITY?

FAIR AND EFFICIENT PUNISHMENT

Th e primary reason to c onsider t he role of t he v ictim in t he committed of-
fense is a s ense that, at least in some circumstances, it aff ects the l iability of 
the perpetrator and the punishment he should receive.1 Conceptually, t heo-
ries of punishment fall into two large groups, retributive and utilitarian. For a 
retributivist, p unishment is  j ustifi ed b ecause t he off ender de serves i t; f or a 
utilitarian, it is justifi ed if it promotes some societal good.2

Retributivist Considerations

Th e dominant theory of punishment underlying Anglo- American criminal 
doctrine is retributivism, according to which punishment is justifi ed by the 
desert of the off ender. Although other goals, such a s deterrence, incapacita-
tion, and rehabilitation, may aff ect penal policies, it is widely recognized that 
“[j]uridical punishment can never be administered merely as a means of pro-
moting another good either with regard to the criminal himself or to civil 
society, but must in all cases be imposed only because the individual on whom 
it is infl icted has committed a crime.”3 Otherwise, the state would be justifi ed 
in punishing anyone, regardless of fault, as long as that brings about a net so-
cial gain.4 Th e priority of t he “ just desert” principle i s not only t heoretical. 
Research on the psychology of justice shows that the community’s principles 
of punishment are largely retributive5 and that people explicitly name retribu-
tivism as the philosophy that should govern punishment in our society.6

In the retributive system of justice, a p erson may not be punished unless 
his wrongdoing was accompanied by a culpable mental state7 with respect to 
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the w rongdoing.8 I n add ition, ma ny scholars a gree t hat “ it’s not c ulpability 
alone that counts in determining desert. . . .  Rather, the amount of harm caused 
determines the seriousness of the wrong done, and the amount of wrong done 
does aff ect desert.”9

Th e b ond b etween ha rm a nd j ust de sert, a lthough n ot u niversally ac -
cepted, has strong support in both our law and morality.10 We decide whether 
people deserve praise or punishment based, in part, on the end results of their 
actions. A sprinter who almost won the race does not deserve the same medal 
as the sprinter who, in fact, came fi rst. Si milarly, a d river who a lmost h it a 
pedestrian does not deserve the same punishment as a driver who did, in fact, 
hit and kill someone.

Many c riminal l aw d octrines i mplicitly or  e xplicitly d raw on  t he mor al 
signifi cance of harm. Take the defense of necessity. Th e perpetrator who in-
vokes this defense is guilty of violating a legal (and oft en moral) norm. None-
theless, he may be completely absolved of criminal liability if his prima facie 
off ense was committed in order to avoid a greater harm or evil.11 If harm had 
no in de pen dent moral signifi cance, the actor who made the right choice and, 
say, broke into h is roommate’s bedroom in search of a fi rst- aid k it for a s e-
verely injured guest would not be justifi ed in what he did.

Th e moral signifi cance of harm makes the attribution of harm essential to 
the idea of just desert.12 If the victim is completely innocent and there is no 
other in de pen dent intervening cause, it is clear that the perpetrator is respon-
sible for all the harm. But what about a victim who was at least as instrumen-
tal as the off ender in causing the resulting injury or loss? Consider, for exam-
ple, the victim who was a willing participant in a fatal drag race, or the victim 
who killed himself while playing a game of Rus sian roulette.13 Is it fair to say 
that, a lthough t here  were t wo e qually r eckless pa rticipants, t he def endant 
caused all the harm?

In Commonwealth v. Atencio,14 three friends, Marshall, Atencio, and Britch, 
played Rus sian roulette:

First, M arshall e xamined t he g un, s aw t hat i t c ontained one c artridge, a nd 
aft er s pinning i t o n h is a rm, p ointed i t at h is h ead, a nd p ulled t he t rigger. 
Nothing happened. He handed the gun to Atencio, who repeated the pro cess, 
again without result. Atencio passed the gun to the deceased, who spun it, put 
it to his head, and then pulled the trigger. Th e cartridge exploded, and he fell 
over dead.15
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Both Marshall and Atencio  were convicted of manslaughter in the death 
of Britch. Th e appellate court recognized that Britch’s voluntary participation 
in t he ga me would ba r a c ivil ac tion.16 In a criminal prosecution, however, 
Britch’s c ontributory r ecklessness w as ig nored b ecause o f t he s tate i nterest 
“that the deceased should not be killed by the wanton or reckless conduct of 
himself or others.”17 Th e problem with this argument is that it essentially sac-
rifi ces the principle of just desert for the benefi t of net social gain. Under the 
court’s l ogic, t he s tate w ould b e j ustifi ed in  p unishing a n inn ocent if  t hat 
would de ter u ndesirable s ocial behavior. Hence, t his outcome contradicts a 
cornerstone principle of criminal law, which allows courts to impose sanc-
tions only when an actor is guilty of an off ense.

Certainly, not all cases of the victim’s negligent or even reckless behavior 
should reduce the off ender’s blameworthiness. Th e fact that a victim may not 
have behaved cautiously enough does not and should not diminish the crimi-
nal liability of a rapist or a t hief. I w ill discuss these issues in Chapter 4. For 
now it is suffi  cient to acknowledge that, in principle, there are circumstances 
in w hich t he r equirements o f f air a nd p roportionate p unishment ma ndate 
that the off ender’s liability be evaluated in light of the victim’s own behavior.

Utilitarian Considerations

Whereas retributivism provides a nonconsequentialist basis for punishment, 
various utilitarian theories view punishment as a means to achieving societal 
goals— deterring the off ender from committing future crime (specifi c deter-
rence), deterring others from crime (general deterrence), isolating and inca-
pacitating the off ender (incapacitation), and rehabilitating the off ender (reha-
bilitation). Although rejecting the view that criminal justice should be governed 
by consequentialist considerations a lone, I  nevertheless recognize t hat t hey 
represent a value and therefore should be promoted to the extent that doing so 
does not interfere with the just desert principle.

In the utilitarian world, the main criterion for determining whether a cer-
tain mea sure is  wa rranted is  i ts effi  ciency, e conomic or  none conomic. Two 
distinct effi  ciency arguments may be made in favor of incorporating compar-
ative responsibility in criminal law— one dealing with the reduction of costs 
of crime and the other dealing with the increase of moral authority of crimi-
nal law.

Reduction of the Costs of Crime. Crime imposes economic costs on society 
in ter ms o f b oth l osses a nd p recautionary me a sures a gainst i t. O ne w ay to 
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minimize those costs is to c reate incentives for potential victims to b e more 
cautious.18 A lon Ha rel ha s p roposed a s ystem o f c omparative f ault u nder 
which crimes against careless victims will be punished less severely. As a re-
sult, criminals will be more inclined to commit crimes against careless vic-
tims because that will subject them to a lesser penalty.19 Criminals’ preference 
will, i n t urn, i nfl uence t he behavior of potential v ictims. “Potential v ictims 
will be disposed to take better precautions given that criminals will be less 
likely to commit crimes directed at cautious victims.”20

What is troublesome in Harel’s refi ned theory is that he does not seem to 
diff erentiate between two kinds of victims— one guilty of attacking an inno-
cent bystander and the other guilty of merely walking late at night. Moreover, 
it may well be that it is easier to infl uence people’s everyday routine (e.g., going 
out l ate) t han to p revent c ertain a ntisocial b ehavior. I n t hat c ase, ba sed on 
Harel’s logic, the law should refl ect that discrepancy by punishing a mugger 
or rapist of a late- night walker less severely than the victim who was defend-
ing himself against an unprovoked attack.

I agree with Harel that criminal law should adopt a regime of comparative 
liability. However, I am averse to his utilitarian reasoning, which subordinates 
moral considerations to effi  ciency. Accordingly, t he t heory of comparative 
criminal liability outlined in this book signifi cantly diff ers from the one envi-
sioned by Harel.

Increase of Moral Authority of Criminal Law. To be eff ective, criminal law 
must enjoy moral credibility. Th at may be achieved only if the distribution of 
criminal sanctions is seen as just.21 Th is, in turn, requires that criminal law (1) 
be not overused (and therefore devalued) and (2) assign “liability and punish-
ment in ways that the community perceives as consistent with the communi-
ty’s principles of appropriate liability and punishment.”22

An excessive use of criminal sanctions may reduce t he deterring eff ect 
of t he law, since internalization of t he r ules of criminal law requires s trong 
moral condemnation of the proscribed conduct by the law- abiding members 
of the community.23 Consequently, the infl ationary use of criminal law may 
cause the condemnation eventually to wear thin and vanish.24

To avoid t hat outcome, a G erman scholar, Bernd Schünemann, has advo-
cated a restrictive approach to the interpretation of penal statutes, urging courts 
to reject criminal sanctions in certain circumstances when the victim neither 
deserves nor needs protection.25 Th is rule of interpretation, known in German 
legal t heory a s Viktimodogmatik, w as to b e app lied o nly to “ relationship 
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off enses,” such as fraud, and not to violent crimes.26 Decisions about when vic-
tims do not need or deserve protection  were to be made based on the statistical 
fi ndings of victimologists.27

Schünemann’s work has made a n i mportant contribution toward a m ore 
realistic, contextualized vision of crime. At the same time, his proposal is lim-
ited in a few important respects. Th e fi rst limitation is normative and relates to 
the fact that, for Schünemann, courts should pay attention to victims’ conduct 
mainly because doing so would produce fewer criminal sanctions. Th us,  if it 
turns o ut t hat Viktimodogmatik does not create the desired eff ect, t he r ule 
would have to be abandoned, even though it results in more fair verdicts.

Th e second limitation lies in the procedural nature of Schünemann’s pro-
posal. As a rule of interpretation, Viktimodogmatik leaves a lmost boundless 
discretion to each interpreter and is likely to lead to inconsistent verdicts. In 
contrast, conceptualizing the v ictim’s conduct as a f ull or partial defense of 
justifi cation makes it an integral part of the substantive criminal law, man-
dates courts to give it eff ect, and ensures more consistent application.

Another problem with Schünemann’s proposal is that it aff ects only a small 
group of nonviolent off enses, in which the victim was not diligent enough to 
protect his own interests. It is not clear why the victim’s fault should be given 
weight in this (and only this) context. Shouldn’t the victim who initiated the 
game of Rus sian roulette be at least as responsible for his lot as a gullible vic-
tim who failed to double- check a fraudster’s repre sen ta tions?

Finally, decisions about which victims do not need or deserve legal pro-
tection should not be based on victimological studies. Statistical information 
may be helpful in identifying particularly f requent or v ulnerable v ictims in 
order to e ducate and protect t hem from danger. Th is information, however, 
may n ot de termine t he l evel o f l iability o f a pa r tic u lar defendant. To s erve 
justice in a specifi c case, the court may judge a defendant only for what he did 
to h is v ictim, not for what a s tatistical defendant d id to a s tatistical v ictim. 
Schünemann would need to agree with this principle in order to promote his 
goal of effi  ciency based on internalization of moral norms by the community. 
In general, a lthough I do n ot see the reduction of criminal sanctions as the 
principal reason for adding the victim’s conduct into the liability equation, I 
agree with Schünemann that such reduction is likely to follow and make the 
reformed criminal law more effi  cient and morally infl uential. 

An alternative argument directed at improving the eff ectiveness of crimi-
nal law was made by Paul H. Robinson and John M. Darley. Th ey advocated in 
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favor of changing the foundation of desert- based l iability— from moral phi-
losophy to t he c ommunity’s sha red principles of justice.28 Th e authors su g-
gested that such a system would enjoy high moral authority and that authority 
could be used for creating moral norms and ensuring compliance with them.29 
While not following Robinson and Darley in their utilitarian revision of the 
rationale for justice, I share their view that, by and large, it is good when the 
law does not clash with moral perceptions of the community.

Th e famous K alven a nd Z eisel s tudy of A merican juries ha s shown t hat 
public intuitions and jury verdicts do not follow the law regarding contribu-
tory fault of the victim. According to the study, jurors consistently acquit the 
off ender or convict him of a lesser off ense if the victim contributed to his own 
injury.30 For example, jurors acquitted defendants charged with negligent au-
tomobile hom i cide where the “deceased driver may also have been negligent,” 
where the “[v]ictim, who drank to excess, walked or staggered across the road,” 
and w here “ [d]efendant t raveled to o f ast, b ut w oman (deceased) ma y ha ve 
darted into path.”31

Similarly, the Capital Jury Project, a multidisciplinary study of how capital 
jurors make their life or death sentencing decisions, has shown that the vic-
tim’s role i n t he c rime w as one of t he l eading f actors de termining t he out-
come. Th e study reported that, at fi rst glance, the raw numbers suggested that 
juries  were more likely to give a death sentence when the victim was a woman 
rather than a man, a married person rather than single or divorced, and a par-
ent rather than a childless victim.32

Importantly, however, within each of these subcategories, the cases that re-
sulted in a life sentence generally  were still those in which the jurors perceived 
the victim as a r isk- taker or as someone engaging in antisocial behavior. For 
example, although almost two- thirds of the cases with victims who  were par-
ents resulted in a death sentence (60% of the cases overall), if the parent victim 
was i nvolved i n h igh- risk b ehavior, o nly o ne- quarter (25%) o f t he c ases re -
sulted in a death sentence, while 83% of the cases in which the parent victim 
did not engage in such behavior resulted in death sentences.33

Changing t he l aw to r educe t he off ender’s l iability b ecause of t he f aulty 
conduct of the victim would certainly bring it closer to t he lay perception of 
justice. At the same time, a law is not necessarily good simply because it mim-
ics public opinion.34 Public views on the allocation of responsibility for rape 
are well known for their unfairness to the victim. “She got herself raped,” read 
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one o f t he sl ogans a t a demo nstration p rotesting a gainst g uilty v erdicts 
 issued in a gang- rape case.35 Numerous polls have pointed out that the pub-
lic has redefi ned the crime of rape “in terms of its notions of assumption of 
risk.”36 Juries in rape cases do not limit their deliberations to the only legally 
relevant issue— consent of the victim. Instead, they “closely, and oft en harshly, 
scrutinize . . .  the f emale c omplainant a nd [are] mo ved to b e l enient w ith 
the def endant w henever t here a re su ggestions o f c ontributory b ehavior 
on her part.”37 Th e “contributory behavior” of t he v ictim su ffi  cient for the 
defendant’s ac quittal or c onviction of a l esser off ense has included drink-
ing, wearing s exy c lothes, fl irting, or having a p rior relationship w ith t he 
defendant.38

In the Kalven and Zeisel study, for example, judges reported unwarranted 
acquittals where

•  the a ssault happ ened a t a b eer- drinking pa rty ( “[t]he j ury p robably 
fi gured the girl asked for what she got”);

•  the victim had a few beers before “she entered a car with defendant and 
three other men and was driven to cemetery where act took place”;

•  the victim and defendant, who formerly had been married, spent a lot 
of time together with a view toward reconciliation (the jurors  were of 
the opinion that if rape occurred “in a course of conduct that [victim] 
had accepted, she was in no position to c omplain of her leading him 
on”); and

•  the v ictim, w ho was “ drinking but not d runk,” ac cepted a  ride bac k 
home from a ma n she had just met at a d ance hall; “rape occurred in 
lonely wooded area.”39

One of the most extensive studies of citizen perceptions of rape found that 
66 percent of the polled population believed that women’s behavior or appear-
ance provokes rape, and 34 percent believed t hat women should be held re-
sponsible for preventing their own rape.40 According to a 1991 telephone sur-
vey of fi ve hundred Americans, 38 percent of men a nd 37 percent of women 
believed that a woman is partly to blame for her own rape if she dresses seduc-
tively.41 In a c ontemporaneous Florida case, a t hree- man, three- woman jury 
acquitted a ma n of abducting a w oman at k nifepoint and repeatedly raping 
her. Th e jury based its decision partly on the fact that the victim was wearing 
a lace mini skirt with no underwear. Explaining the jury verdict, the foreman 
said: “We felt she asked for it the way she was dressed.”42
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Should these public views be incorporated into law? If the law, as said by 
Robinson and Darley, ought to assign “liability and punishment according to 
the principles of justice that the community intuitively uses to assign liability 
and blame,”43 we may end up with a “mini- skirt” defense to the crime of rape. 
Unlike Robinson and Darley, I do n ot see t he community’s beliefs as a s elf- 
suffi  cient foundation for justice. A r ape victim is not, and should not be, re-
sponsible for rape even if the community believes otherwise.44 However, Rob-
inson a nd Da rley a re p erceptive i n pa ying c lose a ttention to p ublic v iews. 
Both c riminal l aw a nd c ommunity norms a re pa rts of t he s ame s ocial d is-
course, and unless criminal law addresses existing discrepancies, it would be 
seen as divorced from real life, too abstract and irrelevant.

Moreover, as Robinson and Darley correctly point out, criminal law plays 
an i mportant role i n shaping t he s ocial c onsensus necessary for su staining 
moral norms.45 Discussing the dialogue between the law and public opinion, 
Robinson and Darley wrote:

We have seen t he pro cess at w ork recently i n en hancing prohibitory norms 
against s exual h arassment, h ate s peech, d runk d riving, a nd do mestic v io-
lence. It has also been at work in diluting existing norms against homosexual 
conduct, fornication, and adultery. While it is diffi  cult to untangle how much 
the criminal law reform followed and how much it led t hese shift s, it seems 
diffi  cult to imagine that these changes could have occurred without the recog-
nition and confi rmation that comes through changes in criminal law legisla-
tion, enforcement, and adjudication.46

In contrast, by excluding an issue from consideration, the law fails to i n-
fl uence the social discourse. If people’s everyday experience tells them that in 
some circumstances the victim is almost as guilty as the person on trial, yet 
the law completely denies that, jurors receive no guidance from the law.

When jurors blame the victim of rape, they do so, at least in part, because 
the law does not off er t hem a way to d istinguish her “fault” from that of the 
victim of a drag race. As a result, jurors deliver unfair and legally indefensible 
verdicts, and the law misses an opportunity to shape new social consensus on 
sexual m isconduct a nd women’s r ights. I n add ition, t he l aw loses i ts moral 
authority in general: it is not likely that people in borderline situations would 
turn for guidance to a system of rules that they perceive as unjust. It is, there-
fore, c rucial for ma intaining t he moral authority a nd effi  ciency of criminal 
law to p rovide a me aningful t heory of comparative fault, one t hat d irectly 
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addresses the community’s perceptions and judgments and off ers a workable 
method for evaluating the liability of off enders and victims.

CONSISTENCY OF CRIMINAL SANCTIONS

Let us start with a simple question: if in every single state the defense of provo-
cation reduces the perpetrator’s l iability for k illing an off ending v ictim, why 
 doesn’t a si milar defense apply to a ssault or battery? Indeed, only a c ouple of 
states allow for a lesser form of assault to be charged when the victim provoked 
the attack or the defendant acted in the heat of passion,47 and only a few more 
states a llow provocation to s erve a s a m itigating f actor a t s entencing once a 
defendant has been convicted of assault.48

Furthermore, the MPC provides that “simple assault is a misdemeanor un-
less committed in a fi ght or scuffl  e entered into by mutual consent, in which 
case it is a petty misdemeanor.”49 Th is language generally applies to an alter-
cation, in which both parties  were to some degree at fault and which did not 
result in serious injuries.50 However, very few states have followed the MPC.51 
Some states, while adopting the general language of the provision, did not in-
clude t he m itigation a ff orded by t he M PC.52 O ther s tates e xplicitly re jected 
mutual combat as a defense.53

Take one more example. All states and the MPC criminalize intentional 
destruction of another person’s property.54 Section 3.10 of the MPC provides 
justifi cation to “seizure or destruction of, damage to, intrusion on or interfer-
ence with property of another”55 if these actions would be protected by a de-
fense or privilege recognized in the law of torts or property. Neither tort nor 
property law, however, recognizes the defense of provocation. Th us, under the 
MPC, provocation may not serve as a partial defense for destructive or intru-
sive actions against property of another.

In a few limited circumstances, provocation has been successfully raised as 
a defense to t he charge of malicious destruction of property.56 However, s tate 
penal codes carry no statutory provisions to that eff ect. Instead, the applicabil-
ity of the defense is based on how some courts have interpreted the requirement 
of malice. In these decisions, most of which are quite old, courts have concluded 
that provocation defeats ma lice, t hereby c onstituting a def ense a gainst ma li-
cious mischief or malicious destruction of property.57 Other courts have opined 
that malice “is a chameleonic term, taking on diff erent meanings according to 
the context in which it is used.”58 Yet these courts  were also more likely to be-
lieve that provocation may negate malice only in the context of hom i cide.59
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In recent years, only one jurisdiction has explicitly allowed provocation as 
a defense to malicious destruction of property.60 In Brown v. United States, the 
District of Columbia appellate court reversed a conviction that stemmed from 
an incident in which the defendant smashed the front windows and door of 
her mother’s  house in an eff ort to get inside and take custody of her runaway 
son.61 Th e appellate court concluded that the trial court erred in not allowing 
the defendant to introduce evidence of provocation:

We cannot say that an ordinary, reasonable person, aft er searching for her son 
for ten d ays only to le arn that he was staying with her own mother and that 
her own mother had not only failed to inform her of her son’s whereabouts but 
also refused to return the boy to the custody of his own parent, could not have 
been so i mpassioned by t hese c ircumstances a s to lo se her self- control a nd, 
acting w ithout re fl ection, de stroy w indows a nd a do or i n a n at tempt to ge t 
into her mother’s  house and retrieve her lost son.62

According to t he c ourt, si nce ma lice w as a n element of t he off ense and 
provocation negates malice, provocation was a proper defense.63 Moreover, the 
court said in dicta that provocation should be available whenever an off ense 
involves ma lice, for example, in cases of ma licious d isfi gurement a nd ma li-
cious i nterference w ith a c ontract.64 Th is approach, however, i s a typical. I n 
most instances, the defense of provocation is allowed only in the prosecution 
for hom i cide.

Th at brings about a rather absurd result. Criminal law grants a partial de-
fense to a killer provoked by a victim. Yet, if the justifi ably outraged actor, in-
stead of shooting the victim, slapped him on his face (assault) or threw a valu-
able vase on the fl oor (destruction of property), in the majority of jurisdictions, 
there would be no similar mitigation. How can it be reasonably explained that 
off ensive behavior of the victim may partially justify a more serious injury but 
not a l ess serious one? As a matter of both logic and public policy, this is an 
unsatisfactory outcome.

COHESIVENESS OF A CRIMINAL TRIAL

Although the victim’s comparative fault is ignored at the liability stage of the 
trial, it comes back as a m itigating factor during t he sentencing stage. For 
instance, t he Federal S entencing G uidelines p rovide t hat “ [i]f t he v ictim’s 
wrongful conduct contributed signifi cantly to provoking the off ense behav-
ior, the court may reduce the sentence below the guideline range to refl ect the 
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nature and circumstances of the off ense.”65 Th e Model Sentencing and Cor-
rections Act includes among mitigating factors a situation when “the defen-
dant ac ted under st rong provocation.”66 Th e MPC g ives t he court a d iscre-
tionary authority to substitute probation for prison when “the victim of the 
defendant’s criminal conduct induced or facilitated its commission.”67 Pres-
ently, twenty- three states and the federal government recognize the victim’s 
participation in the crime or consent to the criminal conduct as a mitigating 
factor.68

Th e victim’s participation in, or consent to, hom i cide is generally recognized 
as a mitigating factor for capital sentencing purposes.69 Th e MPC explains:

If a murder victim plays a role in bringing about his own death, either by par-
ticipating i n dangerous conduct (e.g., playing Rus sian roulette or joining i n 
the c ommission o f a v iolent f elony), o r b y c onsenting to t he h omicidal ac t 
(e.g., in the context of a mercy killing), the judge or jury may wish to consider 
this conduct when sentencing the off ender who is legally responsible for caus-
ing the death.70

Twenty- four of the thirty- two death penalty jurisdictions listing statutory 
mitigating factors include the victim’s conduct as a relevant mitigating con-
sideration under some circumstances.71 Eigh teen states72 closely follow the 
language of the MPC, which allows mitigation when “[t]he victim was a par-
ticipant in t he defendant’s homicidal conduct or consented to t he homicidal 
act.”73 In three other jurisdictions, only the victim’s consent to, but not partici-
pation in, the defendant’s homicidal act qualifi es as a statutory mitigating fac-
tor.74 Four more states consider whether “the victim was a willing participant 
in the defendant’s conduct”75 or “[w]hether the victim of the off ense induced or 
facilitated it”76 or list factors similar to the MPC’s.77

Th is discrepancy in how the role of the victim is evaluated at the liability 
stage and the sentencing stage of a t rial is largely unwarranted. Admittedly, 
these two stages serve diff erent purposes. Th e fi rst one— the subject of penal 
codes a nd criminal t rials— concerns t he defi nition of c ulpable conduct a nd 
the adjudication of guilt. Th e second one concerns the consequences of con-
viction for the off ender.78 However, as has been correctly pointed out, “we are 
accustomed to t hinking about t he criminal law, a nd t he procedures for en-
forcing it, as divided into two separate stages. Only rarely do we acknowledge 
that the conventional separation of these stages into compartments is highly 
misleading.”79
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Th ere have b een attempts to d raw a c onceptual d istinction b etween t he 
tasks performed at the two stages of a c riminal trial. For example, Paul H. 
Robinson a rgued t hat p enal c odes a nd c ourts oft en c onfuse t hree p rimary 
functions of criminal law: announcing ex ante the rules of conduct (the rule 
articulation f unction), de termining e x p ost w hether a n ac tor’s v iolation i s 
blameworthy a nd de serves c ondemnation a s c riminal ( the l iability a ssign-
ment function), and deciding on the appropriate amount of punishment (the 
grading function).80 Comparing the latter two, Robinson wrote:

While the fi rst step in the adjudication pro cess, the liability function, requires 
a simple yes or no decision as to whether the minimum conditions for liability 
are s atisfi ed, t his s econd s tep, t he g rading f unction, re quires j udgments o f 
degree. It must consider such factors as the relative harmfulness of the viola-
tion and the level of culpability of the actor.81

Recognizing t hree separate f unctions of criminal law— rule articulation, 
liability assignment, and grading— is, indeed, “a useful way in which to ana-
lyze a nd o r ga nize c riminal l aw d octrine.”82 I a m s keptical, h owever, a bout 
Robinson’s attempt to pair each function with one specifi c stage of the crimi-
nal adjudication pro cess. In my view, the grading function— the one requir-
ing judgments of degree— goes through a ll stages of crime prevention, guilt 
adjudication, and penalty assignment.

For example, before a judge or jurors come to a si mple yes or no decision 
in a case of involuntary hom i cide, they have to consider the degree of the de-
fendant’s fault. Th e diff erence between regular recklessness and recklessness 
manifesting extreme indiff erence to the value of human life translates into the 
diff erence b etween ma nslaughter a nd murder.83 Th e ma gnitude of r isk a nd 
the extent to which that risk was justifi able determines the choice between no 
liability, negligent hom i cide, a nd ma nslaughter.84 Th e yes- or- no answer is  a 
result of consideration of a number of questions involving “the relative harm-
fulness of the violation and the level of culpability of the actor,”85 which means 
that the grading function is continuously invoked throughout the guilt adju-
dication stage.

My p osition fi nds su pport i n o ne o f t he mos t i mportant s ections o f t he 
MPC, t he one e xplaining i ts purposes.86 Th ose purposes a re combined i nto 
two separate subsections— the fi rst deals with the defi nition and grading of of-
fenses (i.e., t he adjudication of g uilt), whereas t he second add resses t he sen-
tencing and treatment of off enders (i.e., the penalty). It is the former subsection 
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that sets forth the goal to distinguish between serious and minor off enses. An 
offi  cial commentary explains that the provisions included in that subsection 
“not only serve to describe the conduct that the penal law makes criminal but 
also refl ect a legislative grading of off enses, diff erentiating serious and minor 
derelictions and, within each class, off enses of greater or lesser gravity.”87 Th is 
language strongly suggests that various fault- and harm- related considerations 
should be reviewed at the guilt adjudication stage and should aff ect not only 
the defendant’s punishment but also the off ense or the grade of the off ense of 
which he is convicted.

Should the same considerations be reviewed twice— at both stages of a crim-
inal trial? Robinson persuasively argues that considerations relevant at the 
guilt adjudication stage should be revisited at the penalty stage.88 For instance, 
excuse defenses serve the “assigning of liability” function by assuring that crim-
inal liability is not imposed unless the actor had the capacity to avoid the viola-
tion.89 I f elements of a def ense are present but, say, do n ot reach the required 
magnitude, the defense fails. To give an example, a failed duress defense may 
mean that, while some coercion was present, it was not strong enough to render 
the actor completely blameless for the violation. Does it follow, however, that the 
actor who fails to prove a duress defense is as blameworthy as one who commit-
ted the same off ense with no coercion whatsoever? While the degree of mitiga-
tion may not be dramatic, most people would likely distinguish the two cases.90

Th e fact that there are numerous factors signifi cant to both stages of a crimi-
nal trial raises several questions: Why are some of the sentencing factors a lso 
relevant to t he adjudication of guilt, while other ones are not? Why does “ex-
treme mental or emotional disturbance” or duress aff ect both the defendant’s 
verdict and his punishment, whereas the defendant’s young age or good crimi-
nal record is reviewed only at his sentencing?91 Finally, how does the v ictim’s 
participation in the criminal act fi t into this picture?

Addressing a c apital trial, the Supreme Court has defi ned the issue for the 
penalty stage as the determination of the defendant’s “culpability,” “responsibil-
ity,” “blameworthiness,” or “desert.”92 Unfortunately, not only are these terms 
oft en used interchangeably but also it is far from clear what exactly they encom-
pass.93 If they are used in the same sense as at the liability stage, then it is inex-
plicable why any factors relevant to t he defendant’s culpability, responsibility, 
blameworthiness, or  d esert a re e xcluded f rom c onsideration at  t he l iability 
stage. If, on the other hand, these terms have diff erent meanings when used in 
connection with a penalty, what are they?



A GENERIC DEFENSE OF COMPARATIVE CRIMINAL LIABILITY? 49

Kyron Huigens confronted this terminological ambiguity and compellingly 
showed that the word culpability ha s b een i nvoked i n c onnection w ith t he 
penalty phase of a capital trial in two diff erent meanings— as “fault in wrong-
doing” and as “eligibility for punishment.”94 For example, a minor role of a de-
fendant in the committed crime or the lack of intent to kill is a fault mitigator, 
whereas the off ender’s young age is an eligibility mitigator.

Fault mitigators d iff er f rom el igibility mitigators in several important re-
spects. One is that fault is not only a necessary condition for punishment but 
also a n a ffi  rmative, justifying reason to punish.95 “Eligibility, in  c ontrast, i s 
only ‘a necessary condition for punishment.’ We do not suppose that a person’s 
being possessed of ordinary capabilities is an affi  rmative, justifying reason to 
punish him.”96 Another signifi cant diff erence is that fault is an aspect of wrong-
doing, while eligibility is not. For example, the defendant’s lack of intent to kill 
and his minor role as an accomplice are mitigators that can be translated into 
the opposite, as off ense elements or aggravating factors. Th e matter of the per-
petrator’s age, on the other hand, is a mitigator that does not have an opposite 
pair.97 Rules that govern eligibility for punishment are not correlated to crimi-
nal law’s conduct rules.98

If we look from that perspective at the victim’s conduct as a relevant miti-
gating consideration, it would be obvious that it is a f ault mitigator like “ex-
treme mental or emotional disturbance” or duress and not an eligibility miti-
gator l ike t he defendant’s young a ge or good c riminal record. We not only 
may, but we should punish an off ender who killed an innocent, unoff ending 
victim. In the same way, we not only may, but we should acquit a def endant 
who killed an attacking victim in legitimate self- defense. Th e corresponding 
conduct r ules prohibit k illing of a n onaggressor a nd p ermit necessary s elf- 
defense.

Th en, if the victim’s conduct is a fault factor, why is it not considered at the 
stage at which all other fault is considered? How can we satisfy the requirement 
of just desert if we ignore the magnitude of the off ender’s fault when deciding 
whether he is guilty or innocent? Th e only logical solution to this problem is to 
consider fault (as opposed to el igibility) mitigators, including t he conduct of 
the victim, at both stages of the criminal trial.

Pursuant to t his proposal, a ll fault m itigators should be fi rst a ssessed at 
the l iability s tage. I f, a lthough present, t hey do n ot r each t he t hreshold r e-
quired to eliminate or reduce the liability of the off ender, they may be consid-
ered again— at the penalty stage— in order to reduce the penalty. In fact, this 
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approach is already followed in capital cases with respect to certain mitiga-
tors. For example, the “extreme mental or emotional disturbance” of the de-
fendant i s fi rst considered at t he g uilt s tage (as a f actor reducing murder to 
manslaughter), a nd t hen, i f t he a rgument ha s not suc ceeded, a gain, for t he 
purpose of sentencing. For the correct determination of the actor’s responsi-
bility, t he conduct of t he v ictim should be evaluated t he same way, i n both 
capital and appropriate noncapital cases.

One might ask: why does it matter at what stage of the trial a mitigator is 
considered a s long a s i t reduces t he defendant’s s entence? Th ere a re s everal 
reasons why it matters. First, conviction of a crime is by itself a form of pun-
ishment, a social stigma and an obstacle to a successful life.99 For that reason 
alone, a par tic u lar off ense imputed to the defendant should refl ect the amount 
of wrong done by him. If the perpetrator deserves to be convicted of a lesser 
off ense, it is unfair to c onvict him of a more serious crime, regardless of the 
imposed sentence.100

Moreover, courts may, but do n ot have to, t ake the defendant’s eligibility 
mitigators into account. Yet, courts must reduce the charged off ense and / or 
punishment if the mitigator is fault- based, that is, constitutes a partial defense. 
Defendants are entitled to consideration of partial defenses, as a matter of jus-
tice, simply because fault is essential for determination of “just desert.” In the 
words of Douglas Husak, “[t]o disregard such circumstances is no more defen-
sible than to disregard a complete justifi cation or excuse. Only a rejection of 
the principle of proportionality— that the severity of punishment should be 
proportionate to desert— would authorize the discretion to disregard a partial 
justifi cation or excuse.”101

In addition, the disconnect between the amount of fault presupposed by a 
par tic u lar off ense and the actual amount of the defendant’s fault may send a 
confusing me ssage to t he c ommunity a nd l ead to i nconsistent a nd u nwar-
ranted verdicts. In the absence of a cohesive theory of comparative responsi-
bility, jurors who, as we know, do consider the fault of the victim oft en have to 
choose between all- or- nothing alternatives. Consequently, some off enders re-
ceive more severe verdicts than they deserve, while others, as a r esult of the 
jurors’ exercise of the power of nullifi cation, walk away unpunished.102

Notably, jurors recognize the diff erence between reducing the defendant’s 
liability and reducing only his punishment. For example, as Kalven and Zeisel 
have shown, in almost 30 percent of all criminal trials included in their study, 
the judge would have decided the issue of guilt diff erently than the jury.103 Yet 
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at the penalty stage, the discrepancy between the judge’s and the jury’s deci-
sions amounted only to 4 percent.104 Th e jury was six- and- a-half times more 
likely t han t he judge to sh ow leniency w ith respect to t he determination of 
guilt and the proper charge; however, there was very l ittle disagreement be-
tween t he judge’s a nd t he jury’s penalty decisions.105 Th e se fi ndings suggest 
that t he g eneral p ublic a ssigns i mportance to p roper ad judication o f o ne’s 
guilt, not just to the punishment alone.

Finally, although sentencing guidelines oft en provide for mitigation of the 
off ender’s punishment due to the victim’s faulty conduct, in reality this factor 
may not be used much. For instance, a survey of spousal hom i cide indicated 
that pr ovoked w ife d efendants106 had a l ower r isk o f c onviction t han t hose 
who  were not provoked. Yet, if convicted, they received no obvious break: 
eighty- four percent of them  were sent to prison, and the survey found no sta-
tistically signifi cant diff erence between provoked and unprovoked wife defen-
dants in terms of the length of their sentences.107

Th e statistics of federal off enses also reveal that the victim’s conduct does 
not play a major role at the sentencing phase. Th e Federal Sentencing Guide-
lines authorize courts to reduce the sentence below the recommended range if 
“the victim’s wrongful conduct contributed signifi cantly to provoking the of-
fense behavior.”108 However, according to t he Sourcebook of Federal Sentenc-
ing Statistics, in 2006, the victim’s conduct was cited as a reason for mitigation 
in less than 0.4 percent of all federal cases in which the sentence to the defen-
dant was reduced below the guidelines range.109 Th is number seems somewhat 
low even considering that federal cases involve primarily “victimless” crimes 
and that the majority of all downward departures from the guidelines happen 
in drug- traffi  cking a nd i mmigration cases.110 Interestingly, t his statistic has 
not been noticeably aff ected by the recent Supreme Court decisions that took 
away the mandatory authority of the Federal Sentencing Guidelines and held 
them to be merely advisory.111 Indeed, prior to t hose decisions, t he v ictim’s 
conduct was cited as a r eason for the downward departure from the Federal 
Sentencing Guidelines in 0.2 percent of all mitigated federal sentences in 2001 
and in 0.3 percent in each of 2000 a nd 1999.112

For all these considerations— maintaining fairness, accuracy, and consis-
tency of verdicts; respecting prevalent community expectations; and ensuring 
cohesiveness b etween d iff erent stages of criminal adjudication— it is neces-
sary to consider the victim’s conduct as a fault mitigator at the liability, as well 
as the sentencing, stage of the trial.
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DEVELOPMENT OF COMPARATIVE LIABILITY 

IN TORT LAW

Th e de velopment o f t he t heory o f c omparative f ault i n torts provides more 
support to the argument that the conduct of the victim is a relevant factor in 
the assessment of the perpetrator’s criminal l iability. Undoubtedly, criminal 
law and tort law diff er in some signifi cant respects— the former is public while 
the latter is private. Th e former punishes those who wrong society in order to 
impose “just deserts” upon the wrongdoer and deter others from engaging in 
similar b ehavior. Th e l atter p rovides a r emedy to i ndividuals o r en tities 
harmed by other individuals or entities in order to make them  whole.113

Nevertheless, criminal law and torts share a l ot. First, they have a c om-
mon origin— there was no distinction between torts and crimes in early En-
glish law.114 Th is common ancestry is refl ected in many core concepts essen-
tial to both theories. Requirements of harm,115 violation of a social norm,116 
and c ausation117 a re a mong t hem. M oreover, a s f ar a s p unishment i s c on-
cerned, the “line between criminal law and tort law is blurred by the imposi-
tion in tort actions of punitive damages, which address the moral culpability 
of the tortfeasor,”118 and by restitution statutes adopted in a substantial num-
ber of states. Restitution statutes provide for monetary compensation by an 
off ender to the victim of a crime119 and fundamentally rest on the tort prin-
ciple that the wrongdoer should “restore” the victim to his status quo ante.120 
Th ere is a good reason, therefore, to consider some arguments related to the 
development of the concepts of perpetrator liability and victim’s fault in the 
law of torts.

Th e historical evolution of the concept of responsibility in torts was marked 
by a “ progression away f rom t he ha rsh a nd a rbitrary common law r ules of 
contributory negligence and joint and several liability toward the principle 
of comparative fault among a ll who contributed to t he injury.”121 Th e rule of 
contributory negligence, for example, completely barred recovery to a plain-
tiff  who was at fault, no matter how slightly compared to the defendant.122 Th e 
rule grew out of the common- law doctrine of the unity of the cause of ac-
tion, according to w hich an injury was a si ngle event and could not be logi-
cally divided.123

Prior to the 1970s, the overwhelming majority of states adhered to the rule 
of contributory negligence. In the past thirty years, however, there has been a 
dramatic s hift  to c omparative n egligence, ac complished t hrough j udicial 
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 decisions and legislative enactments. At present, forty- six states employ one 
form or a nother of comparative negligence, which a llows fault to b e appor-
tioned among all parties responsible for the injury or loss.124

It is instructive to review some of the reasons cited in state supreme courts’ 
opinions in favor of changing the rule. Numerous decisions criticize the con-
tributory negligence doctrine as harsh,125 inequitable and unjust,126 opposed 
to interests of justice and fair play,127 and “draconian in operation.”128 One of 
the main arguments against t he old rule is t hat its application produced an 
“all or nothing” result: the defendant was either liable for full damages or to-
tally relieved of responsibility.129 Even though the harshness of the rule was 
mitigated by various exceptions,130 they still did not alleviate the general un-
fairness of  t he a ll- or- nothing approach.131 In t he words of a c ommentator, 
 “[t]he stark impression left  by this ‘all or nothing’ pro cess simply defi ed reality 
and, hence, off ended one’s ordinary sense of justice.”132

In addition, a number of courts rejected the contributory negligence rule 
because jurors rebelled at applying it,133 thus violating their oaths to follow 
instructions134 and detracting from public confi dence in the law.135 About a 
de cade before the rapid spread and adoption of the comparative negligence 
standard, one commentator observed that there is “something basically wrong 
with a r ule o f l aw t hat i s s o c ontrary to t he s ettled c onvictions o f t he l ay 
community that laymen will almost always refuse to enforce it, even when 
solemnly told to do so by a judge whose instructions they have sworn to 
follow.”136

All these arguments can be repeated almost verbatim with respect to t he 
consideration of victims’ fault in criminal law. Is it not unfair to assign all the 
responsibility for an injury to one party, the off ender, and completely ignore 
the victim’s contribution? Does not this practice defy reality and, hence, of-
fend o ne’s o rdinary s ense o f j ustice? S ocial s cientists f or y ears ha ve v oiced 
these concerns. As one of them has pointed out, it is

absurd that, whenever a c rime occurs, the entire blame is placed on the of-
fender without taking a dynamic view of the crime from every angle, and with-
out considering, among other things, any precipitative or causative behavior by 
the victim that may have eventually aff ected the development or concept of the 
crime. Criminal responsibility has become one- directional.137

Th e a rgument t hat t here may be a s erious problem w ith a l aw t hat goes 
against community convictions i s equally applicable to t he v ictim’s fault i n 
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criminal law, as the earlier discussion shows.138 Serving on a jury may be the 
only formal point of contact with the system of criminal justice for many, if 
not most, citizens.139 From this perspective a lone, a l aw that consistently in-
cites jurors to apply their power of nullifi cation is troubling.140

Recent developments in tort law raise new questions applicable to crim-
inal l aw do ctrine a s w ell. A dopted i n 2 000 , t he Restatement (Th ir d) of 
Torts: A pportionment o f L iability p rovides f or app ortionment o f a ll p er-
sonal injury claims “regardless of the basis for liability.”141 In other words, it 
allows for the apportionment of liability between negligent and intentional 
actors. Th e new rule refl ects a powerful new trend. In the last de cade, many 
state c ourts a nd l egislatures add ressed t he i ssue o f i ntentional / negligent 
comparative f ault, i ncluding a llocation o f f ault b etween a p laintiff  and a  
defendant.142

Th e Restatement acknowledges that apportionment of l iability between 
an intentional tortfeasor and a negligent victim presents special problems.143 
In its fi nal draft , the Restatement took no position on that issue, reserving it 
for the developing “substantive law.”144 One of the reporters explained:

[W]e originally did think that plaintiff ’s negligence should be a re duction to 
intentional torts. Th ere is a growing and emerging body of case law that sup-
ports that . . .  and of the cases where courts have faced this issue over the last 
10 years or so, as courts have started to re cognize this issue, they have more 
frequently than not recognized plaintiff ’s negligence as a defense to an inten-
tional tort. Nevertheless, this is an emerging area.145

Traditionally, the harsh contributory fault rule did not apply to intentional 
torts.146 When courts and legislatures adopted the comparative responsibility 
instead o f t he c ontributory f ault do ctrine, t hey l argely ig nored i ntentional 
torts.147 Th us, the issue is still open, and courts148 and commentators149 pro-
vide arguments and propose solutions that may be helpful for deciding analo-
gous questions in criminal law.

In the view of many courts and scholars, the main reason to use compara-
tive fault in most types of intentional tort cases is simple: it is fair to do so.150 
It is widely believed that “persons are responsible for their acts to t he extent 
their fault contributes to an injurious result.”151 Accordingly, to the extent the 
injurious result is attributable to an act of another, the off ender s hould not  
bear responsibility for i t. Th is logic i s, to a l arge de gree, applicable to b oth 
criminal and civil responsibility.
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Th e Restatement reporter’s Notes indicate that there are circumstances when 
the plaintiff ’s conduct may be a comparative defense against an intentional 
tort— for example, when the plaintiff ’s, as well as the defendant’s, conduct was 
intentional or when the defendant honestly but unreasonably believed that his 
conduct was privileged.152 In order to distinguish cases in which the plaintiff ’s 
failure to use reasonable care is relevant from those in which it should be ig-
nored, the Restatement proposes that courts develop “substantive liability rules, 
oft en called ‘no duty’ rules, to cover certain types of plaintiff  conduct, such as a 
claim that a victim of a sexual assault dressed provocatively, a claim involving 
domestic v iolence,”153 or a c laim by a “mugger that the victim was negligent 
for being out too late at night or for wearing too much jewelry.”154 Under those 
rules, “a plaintiff  who starts a fi ght in a bar should be treated diff erently from a 
plaintiff  who walks into a dangerous neighborhood and is assaulted.”155 Th e no-
 duty rules off er a w orkable model for distinguishing relevant and irrelevant 
faulty conduct of the victim in criminal cases as well. I discuss that further in 
Chapter 6.

Finally, t he Re statement a rticulates c riteria t hat ma y b e c onsidered f or 
allocating r esponsibility a mong pa rties— fault a nd c ausation.156 Th e fault 
factors in this computation include the character and nature of each person’s 
risk- creating conduct, the circumstances surrounding the conduct, each per-
son’s abilities and disabilities, and each person’s intent, awareness of, or in-
diff erence to the risks.157

To summarize, tort law and criminal law are based on many similar prin-
ciples. In the past thirty years, tort law has experienced a signifi cant change. It 
has abandoned the artifi cial all- or- nothing approach to liability and adopted a 
theory of comparative fault that recognizes that more than one person may be 
responsible for an injury or loss. Furthermore, in recent years, courts and aca-
demics ha ve c onfronted t he i ssue o f c omparative r esponsibility b etween a n 
intentional tortfeasor and a faulty victim, developing rules and criteria that al-
low situations in which the victim’s conduct reduced the defendant’s liability to 
be distinguished from those in which it was irrelevant. Th at last development 
is particularly important because intentional torts, with their focus not only on 
the compensation of harm but also on punishment and deterrence, are partic-
ularly close to criminal law. Tort law, which in the past was the target of many 
of the same criticisms as criminal law today, has reformed itself, while criminal 
law continues to ignore the gap between its one- dimensional doctrine of re-
sponsibility a nd t he more  c omplex c onception of  re sponsibility s hared by 
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 social sciences, moral philosophy, a nd t he community. Th e comparative re-
sponsibility reform in torts alters both arguments and criteria for conducting 
a similar reform in criminal law.

•  •  •

In t his c hapter, I s ought to p rovide g eneric r easons f or w hy c riminal l aw 
should systematically reduce the off ender’s liability when the harm or loss is 
attributable to the conduct of the victim. Th e main arguments are:

1.  Just desert. Pursuant to this principle, the off ender’s punishment should 
refl ect the amount of harm he caused. Accordingly, if the victim is re-
sponsible f or a p ortion o f t he ha rm, t he off ender’s c riminal l iability 
should be reduced.

2.  Effi  ciency. Th e law should strive to be effi  cient. For that sake, it should 
develop in a dialogue with community perceptions of right and wrong 
and should not overuse criminal sanctions. Eff ectively, jurors have al-
ready incorporated comparative fault into criminal law. To maintain 
a fair and lawful system of criminal justice, a theory of comparative 
responsibility must be worked out to guide people in their decision- 
making.

3.  Consistency of criminal sanctions. Th e law is a system in which various 
rules are interdependent. To be consistent, the law must treat similar 
states of aff airs in a similar fashion. At this point, the law recognizes 
the v ictim’s participation as a m itigating circumstance in a n umber 
of specifi c situations and, at the same time, refuses to recognize it as a 
general principle. Th at d iscrepancy leads to i llogical, incoherent, and 
unfair decisions.

4.  Cohesiveness of a criminal trial. Th e victim’s fault or consent is a valid 
penalty m itigator i n a n umber o f c ircumstances. Si nce t he v ictim’s 
conduct is a “ fault mitigator,” it should be a llowed as a def ense at the 
guilt adjudication stage, rather than merely at the penalty stage.

5.  Development of comparative liability in tort law. Tort and criminal law 
doctrines have signifi cant similarities. Tort theory has recognized the 
principle of comparative responsibility a nd continues to b roaden t he 
scope of its application. Th e comparative responsibility reform that has 
occurred i n tort l aw supplies g uidelines for c onducting a si milar re-
form in criminal law.
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Together, these arguments make a general claim that the victim’s conduct 
may be a relevant consideration in determining the perpetrator’s liability. Th e 
next few chapters, and particularly Chapters 4 a nd 6, p ropose a me thod for 
distinguishing situations in which the victim’s conduct should be legally rel-
evant from those in which it should be irrelevant, with the goal of developing 
a comprehensive theory of comparative responsibility in criminal law.
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 3 WHAT HAPPENS TO VICTIMS’ RIGHTS IN SITUATIONS 

OF CONSENT, SELF- DEFENSE, AND PROVOCATION?

it is generally recognized that the perpetrator’s liability depends not only on 
an act of wrongdoing committed with certain culpability but also on a viola-
tion of some kind of a legal and moral norm. Most norms of criminal law are 
rights- based rather than duty- based;1 namely, part of what makes the perpe-
trator’s act off ensive is a violation of a victim’s right— the more serious the vi-
olation, the more serious the off ense.

Conversely, a v oluntary ac t (whether i ntentional, r eckless, o r n egligent) 
that harms the victim but does not violate his rights is usually not subject to 
criminal l iability. F or e xample, I d id n ot i nvite s omeone to m y pa rty. Th at  
could happen by mistake, even an unreasonable, negligent mistake, or on pur-
pose. Th e uninvited person may be harmed— his reputation and social status 
may suff er, he may lose out on certain career opportunities presented at the 
party, or he may endure a monetary loss because of the purchases and other 
expenditures made i n anticipation of the party. Despite a ll of those harms, 
tangible a nd i ntangible, subjective a nd objective, I a m c learly not l iable for 
them, because I have not violated any legal right of that person.

With this in mind, let us revisit the theories of consent, self- defense, and 
provocation. What is common to all of them? In all three theories, the victim 
did something that abridged his right not to be h armed and, therefore, com-
pletely or partially justifi ed the actor by eliminating or mitigating the actor’s 
responsibility for the harm. Th is suggests a u nitary explanation to t he three 
theories, an explanation that takes into account actions of both the perpetra-
tor and the victim. Moreover, this suggests a general principle of criminal law, 
the principle of conditionality of our rights, that needs to be recognized across 
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the board, and not just sporadically, in connection with a few historically de-
fi ned defenses. Th e essence of this principle is that the criminal liability of the 
perpetrator should be reduced to the extent the victim, by his own acts, has di-
minished hi s r ight not to be h armed by the perpetrator. Defenses of consent, 
self- defense, and provocation i llustrate how this principle works in the con-
frontational and nonconfrontational settings.

CONSENTING VICTIMS

In most instances, consent presents an easy case. By giving consent, a person 
voluntarily waives h is r ight to a c ertain f reedom t hat he otherwise would 
 enjoy. For example, one may not l imit my freedom of movement by locking 
me up in one’s apartment, unless I agree to that confi nement. By a greeing, I 
waive, for a certain period of time, my right to move freely. In addition, I as-
sume the risk, whether I realize that or not, that I may not like being all alone 
in an unfamiliar apartment, that I may suddenly remember important busi-
ness I have to attend to, or even that I may have a hard time getting out in the 
case of a fi re.

In other words, I may be objectively hurt by my consent and I may subjec-
tively regret it. Nevertheless, my rights have not been violated; therefore, the 
person who locked me in is guilty of no off ense. As the famous maxim goes, “a 
person is not wronged by that to which he consents.”2 But how literally should 
we read this maxim? Does consent always have the power to change the moral 
and legal character of another person’s actions? It certainly precludes a num-
ber of serious off enses, such as theft , rape, or kidnapping. At the same time, 
at least some cases of physical harm— such as consensual gladiatorial con-
tests, deadly torture, or organ- harvesting k illings— intuitively feel w rongful 
despite t heir v oluntary na ture. Th is i ncongruity ra ises t wo q uestions: o ne, 
why do we perceive consent to bodily harm so diff erently than consent to any 
other activity; and two, if we  were to revise the current law of consent, where 
should w e d raw t he l ine b etween p ermissible a nd i mpermissible b odily 
harm?

Th e a nswer to t he fi rst question l ies i n t he d iff erent nature of t he ac t i n 
cases of theft , rape, or k idnapping, on the one hand; and cases of k illing or 
maiming, on the other hand. In the fi rst group of cases, the act itself does not 
violate a p rohibitory norm. Having sex, transporting someone to a d iff erent 
location, or taking ot her people’s property is not bad per se . It becomes bad 
only because of the absence of consent. In other words, in all those cases the 
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role of consent i s inculpatory— nonconsent i s a  part of  t he defi nition of t he 
off ense.3 In contrast, k illing or hurting another is bad per se . Th e fact that a 
person may be legally justifi ed in, say, killing an aggressor in self- defense does 
not make the killing as morally neutral as borrowing a book; it is still regret-
table. It is still regrettable that a dental patient has to suff er pain, even though 
the dentist i s justifi ed i n c ausing i t, w hereas t here i s nothing regrettable i n 
consensual sex or consensual change of own ership. To lose or reduce its in-
herent wrongfulness, the act of k illing or hurting requires justifi cation. Th e 
role of consent  here is exculpatory; it may only serve as a defense.

In practical terms, it means that consent precludes even a prima facie case 
of rape or theft , regardless of whether the consensual act brings about more 
good than harm and regardless of whether the defendant is aware of the vic-
tim’s consent. Signifi cantly more is required for a successful defense. Why is 
that so? Mainly because we view a defense of justifi cation as a limited license 
to commit an otherwise prohibited act in order to achieve a socially and mor-
ally desirable outcome. For instance, if a g roup of mountaineers caught by a 
snowstorm took refuge in a deserted cabin and consumed the own er’s provi-
sions, they would be justifi ed under the defense of necessity.4 Th is limited li-
cense is teleological in nature; it presumes an objectively preferable outcome 
and the good faith of the actors. If, say, the mountaineers simply decided to 
have a pa rty in the cabin, we would not grant them the defense of necessity 
even if, unknowingly, they in fact saved their lives by hiding from the upcom-
ing snowstorm. In order to be justifi ed, the mountaineers must establish three 
elements: (1) the basis for the defense (actual necessity), (2) an objectively pref-
erable outcome (a positive balance of harms and evils), and (3) the subjective 
awareness o f t he j ustifying c ircumstances a nd i ntent d irected a t ac hieving 
this preferable outcome.5

Applying t he same logic to t he defense of consent, we, t herefore, should 
only grant complete justifi cation to the perpetrator who, in addition to having 
valid consent of the victim (the basis for the defense), a lso achieved a b etter 
balance of harms and evils, was aware of the victim’s consent, and was moti-
vated by the desire to ac hieve a b etter result. Th e fi rst issue that needs to b e 
addressed, therefore, is what is valid consent? Even more generally, what is the 
meaning of consent? Do es t his ter m refer to o ne’s w illingness to a gree to a 
certain proposal (factual attitudinal consent) or one’s expression of acquies-
cence by words or conduct (factual expressive consent)? 6 It appears that the 
answer to this question depends, once again, on the function of consent in a 
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par tic u lar off ense: if nonconsent plays the inculpatory role, then either attitu-
dinal o r e xpressive c onsent sh ould su ffi  ce a s a p redicate f or a l egally v alid 
consent and preclude the off ense. For example, the charge of rape would be 
unwarranted if a legally competent person voluntarily expressed his willing-
ness to engage in a sexual act, regardless of how closely that willingness re-
fl ected his true feelings. Th at charge would be equally unwarranted if a legally 
competent p erson  wholeheartedly w elcomed t he s exual i ntimacy y et n ever 
outwardly expressed his feelings.7 In contrast, when consent plays the excul-
patory rol e, o nly e xpressive ac quiescence ma y p rovide t he ba sis f or l egally 
valid consent. Th is stricter requirement is necessitated by the last element of 
the defense: t he perpetrator must be aware of t he v ictim’s consent, and it is 
impossible to b e “aware” of someone’s state of mind, unless that person has 
somehow expressed his preferences.

To be legally valid, factual consent must be rational and voluntary, that is, 
freely g iven a nd i nformed.8 C onsent obtained by duress or f raud regarding 
the nature of the perpetrator’s act is void ab initio,9 and so is consent given by 
a person who cannot understand the nature of that to which he consents. Cer-
tain groups of people (e.g., children, mentally ill, intoxicated) in most in-
stances are deemed incapable of granting valid consent.10 In addition, there is 
a strong argument that courts should require higher levels of rationality and 
voluntariness o f t he v ictim’s d ecision as  t he a mount o f infl icted o r r isked 
harm increases.11 For example, a simple “Sure, why not?” may be suffi  cient to 
constitute consent for piercing one’s ears but not for cutting them off . Particu-
larly dangerous or irreparable decisions (e.g., consensual hom i cide) may even 
be presumed involuntary until proven otherwise.12

Legally valid consent is all that is needed to exculpate the perpetrator of an 
off ense that l ists nonconsent as an element. For a suc cessful defense, on the 
other hand, the perpetrator a lso has to p rove that, by his prima facie i llegal 
act, he managed to a void a g reater harm. Th is requirement raises a c ompli-
cated question of law and policy. Traditionally, criminal harm is understood 
as wrongful interference with the victim’s essential welfare interests;13 the in-
terference is deemed wrongful if it violates the victim’s rights. Th us, in theory, 
consent— being a waiver of rights— should equally preclude criminal wrong-
doing in cases of assisted suicide, consensual cannibalistic killing, and sado-
masochistic b eating. Under t he c urrent l aw, h owever, t he o utcome i s c om-
pletely opposite: in all three cases, the defendants are guilty, and in the fi rst two 
cases, guilty of the same off ense, murder. And yet many of us would probably 
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perceive a meaningful diff erence between these three fact patterns, a d iff er-
ence that is not accounted for by either the current legal rule or the traditional 
doctrine. What is this diff erence, and how should the statute and the doctrine 
be revised to refl ect accurately the perpetrator’s culpability?

In recent years, a n umber of scholars have suggested that the concept of 
criminal harm should not be limited to violation of one’s autonomy.14 In their 
view, g ladiatorial c ontests a nd si milar ac ts a re i mpermissible b ecause t hey 
violate the participants’ dignity, and dignity is so essential to o ur humanity 
that in cases of a confl ict between autonomy and dignity, the former ought to 
yield.15 Accordingly, c onsent may n ot s erve a s a def ense to t he v iolation o f 
dignity.

Meir Dan- Cohen, for example, argues that the reason society should out-
law slavery, even in the hypothetical case of voluntary “happy slaves,”16 is be-
cause sl avery r epresents a “ paradigm o f i njustice,” w hich b y i ts v ery ter ms 
denies p eople’s e qual mo ral w orth a nd t hus t reats t hem w ith d isrespect.17 
Similarly, R. A. Duff  fi nds v oluntary g ladiatorial c ontests u nacceptable b e-
cause of the “dehumanization or degradation perpetrated by the gladiators on 
each other, and by the spectators on the gladiators and on themselves.”18

I sha re t he v iew t hat c ertain de grading b ehavior may b e w rongful e ven 
when it does not violate the victim’s rights. Society may be concerned about 
human dignity in various circumstances, including those in which a prohibi-
tory norm does not originate in a rights violation. Consider experiments con-
ducted i n t he 1980s t hat i nvolved t he u se o f f resh c adavers a s “crash dum-
mies.”19 When those experiments became known, they caused public outrage. 
But why? We usually do not feel off ended by autopsies or postmortem organ 
donation. Perhaps, as Joel Feinberg suggested, t he answer has something to 
do with the perceived symbolism of the diff erent uses:

In the a ir bag experiments cadavers  were v iolently smashed to b its, whereas 
dissections a re do ne i n l aboratories b y w hite- robed me dical te chnicians i n 
spotless antiseptic rooms, radiating the newly acquired symbolic respectabil-
ity of professional medicine.20

Or perhaps the diff erence is not merely symbolic, and violently smashing 
cadavers to b its i s, i n f act, d isrespectful— disrespectful of our only recently 
shared humanity? An act of autopsy or removal of an organ for transplanta-
tion is not qualitatively diff erent from a regular surgery. Extracting a kidney, 
inter v ivo o r p ostmortem, do es n ot r educe o ne’s mo ral s tatus to t hat o f a 
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thing. Smashing a body in an industrial experiment or using human remains 
to manufacture soap does have this eff ect. In other words, even when an act of 
indignity is committed on an unconscious or dead body or when the victim 
does not perceive an assault on his dignity as such, a w rongful act has been 
done.

Furthermore, violation of dignity does not require malicious intent of the 
perpetrator. Re gardless o f h ow r espectfully A rmin M eiwes t reated B ernd 
Brandes, cannibalism by its very terms denies people equal moral worth and, 
thus, assaults the victim’s dignity. Th e concept of dignity, therefore, does not 
refl ect the subjective state of mind of the perpetrator or the victim but instead 
has an “objective,” normative meaning. What is at stake  here is people’s moral 
dignity, or dignity of personhood, as opposed to social dignity, or dignity of 
rank. Social dignity is nonessential; in a society that permits social mobility, it 
can be gained and lost. Moral dignity, by contrast, is an essential characteris-
tic of all human beings.21 It is so important for our collective humanity that 
we extend it to a ll those who satisfy “the minimum requirements of person-
hood,”22 and even beyond that, to those who closely miss them.

And y et, a s i mportant a s mo ral d ignity i s, i ts v iolation sh ould n ot b e 
criminalized l ightly. W henever t he s tate p rohibits c onsensual b ehavior, f or 
the sake of d ignity or any other reason, it suppresses individual l iberty and 
autonomy— partly pa ternalistically, b ut mos tly f or t he b enefi t o f s ociety a t 
large. In the words of Joel Feinberg,

When B requests that A do something for (or to) him that is directly harmful 
or dangerous to B’s interests, or when the idea originates with A and he solicits 
and receives B’s permission to do that thing, then (in either case) B can be said 
to have consented to A’s action. I f nevertheless the criminal law prohibits A 
from acting in such cases, it invades B’s liberty (by preventing him from get-
ting w hat h e w anted f rom A) o r h is a utonomy ( by de priving h is voluntary 
consent of its eff ect).23

Th erefore, t he t hreat to s ociety should be serious enough to w arrant u se of 
criminal sanctions.24 For instance, the careless attitude to human dignity ex-
hibited by Fear Factor, a tele vi sion reality show, has raised concerns of a num-
ber of its viewers. One journalist commented: “Do we really need to see people 
buried u nder 4 00 r ats, each biting t he exposed body pa rts of t he de sperate 
contestants? No. A nd i t  doesn’t get a ny more pa latable when someone yells 
out, ‘Keep your butt cheeks clenched!’ ”25
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It is understandable that those pictures may disturb some members of the 
public, y et t he na ture a nd ma gnitude o f t he p ersonal a nd s ocietal ha rm 
brought about by the show would not justify a criminal ban— it is simply “not 
the law’s business,”26 at least, not the criminal law’s business. Anthony Duff  
has accurately observed that not punishing someone’s conduct does not mean 
approving it; instead, that can mean the lack of standing to judge or condemn 
such conduct.27 We do not have to approve of radical cosmetic surgery, reli-
gious fl agellation, or sadomasochistic brutality; however, society may be bet-
ter served by not prosecuting those consensual activities.

In o ther w ords, n ot a ny v iolation o f h uman d ignity de serves c riminal 
punishment, but only such that aff ects society at large. To avoid overcriminal-
ization yet capture the most egregious cases, I suggest that disregard of one’s 
dignity should be criminalized only if it is combined with a setback to an in-
terest protected by criminal law. To that end, the criminal doctrine should 
explicitly include dignity violation in the concept of wrongdoing.28 Criminal 
harm then would retain its current meaning as a wrongful setback to an im-
portant welfare interest, but “wrongful” would mean either (1) such as violates 
the victim’s autonomy or (2) such as violates the victim’s dignity.29 Th e two 
kinds of criminal harm comprise the same evil— objectifi cation of  a nother 
human being. Th at evil may be brought about by an injury to a v ital human 
interest, combined with either a rights violation (e.g., theft ) or disregard of the 
victim’s d ignity ( e.g., c onsensual de adly to rture). Th e a bsolute ma jority o f 
criminal off enses, being nonconsensual, include both kinds of harm.

As for the consensual physical harm, it should be punishable only when an 
important welfare interest normally protected by criminal law is set back in a 
way t hat den ies t he v ictim h is e qual mo ral w orth. F or e xample, b y k illing 
Brandes, Meiwes did not v iolate the former’s r ight to l ife.30 However, he not 
only defeated the most essential interest of Brandes (his interest in continued 
living) but a lso used Brandes as an object, a me ans of obtaining the desired 
cannibalistic experience, and thus disregarded his dignity. In contrast, con-
sensual mercy k illing destroys the patient’s interest in continued l iving but, 
when warranted by the patient’s condition and motivated by compassion, re-
spects and preserves his dignity. Such killing, therefore, should not be subject 
to criminal sanctions. Unfortunately, the current law does not recognize this 
diff erence. In Michigan v . K evorkian, f or e xample, t he s tate p rosecuted D r. 
Kevorkian for administering a lethal injection to a former racecar driver who, 
as a result of advanced Lou Gehrig’s disease, was no longer able to move, eat, 



68 TOWARD A UNIFYING THEORY

or breathe on his own.31 Even the patient’s family had accepted his choice to 
escape the suff ering and indignity of the slow demise. But not the trial court 
or the appellate court: Dr. Kevorkian was convicted of second- degree murder, 
and his conviction was affi  rmed.32

Th e proposed revision of the concept of criminal harm has two normative 
consequences. One is that consent should always be at least a partial defense, 
since it defeats at least one aspect of harm, namely, violation of rights. A par-
tial justifi cation does not make a wrongful act right; it makes it less wrongful 
compared t o a n id entical but  nonc onsensual a ct. C onsider United S tates v . 
Holmes, a f amous m id- nineteenth- century c ase i n w hich a sh ip’s c rew a nd 
thirty- two passengers  were cast adrift  on a lifeboat aft er a sh ipwreck on the 
high seas.33 Th e boat was grossly overcrowded, and it soon became apparent 
that it would sink unless some lives  were sacrifi ced. Th e fi rst mate ordered 
the crew to throw overboard all male passengers whose wives  were not on the 
boat. Holmes was one of the crewmembers who followed the order. By t he 
time a rescue ship arrived, sixteen passengers  were jettisoned, fourteen men 
and t wo women, a lthough t he c ircumstances su rrounding t he de ath of t he 
women  were not quite certain. Th e Holmes court observed:

It was a matter of doubt whether these women (two sisters of Frank Askin . . .  ) 
had been thrown over, or whether their sacrifi ce was an act of self- devotion 
and aff ection to their brother. When Holmes seized him, his sisters entreated 
for his life, and said that if he was thrown over they wished to be thrown over 
too; that “they wished to die the death of their brother.”34

Holmes w as c onvicted o f ma nslaughter. Th e c ourt p ointed o ut t hat, w hile 
normally people do not have a duty to save each other by sacrifi cing their own 
lives, in this case such a duty existed— the duty of the crew to the passengers.

Now, suppose that the lifeboat carried no crewmembers, and the passen-
gers d id not forcibly t hrow s elected p eople overboard but i nstead a sked for 
volunteers. Suppose f urther t hat t he sisters Askin, a long w ith t heir brother, 
off ered their lives in order to s ave others. Would it be wrong for their fellow 
passengers to accept this sacrifi ce a nd t hrow t hem overboard? I t hink t hat, 
even if it  were, it would certainly be less wrong than drowning those who have 
not volunteered. It would be less wrong because it was the Askins’ choice to 
give up their lives. Th e actor who threw them over did not violate their rights. 
Accordingly, he brought about less harm than in the nonconsensual off ense 
and, thus, deserves a lesser punishment.
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Moreover, there is a strong argument that the perpetrator in this case de-
serves not  me rely p artial but  c omplete ju stifi cation. A s su ggested a bove, a 
consensual act should be punished only if it both sets back an important wel-
fare in terest o f t he v ictim a nd infrin ges u pon t he v ictim’s di gnity. I n t he 
modifi ed Holmes case, the perpetrator destroyed the victims’ interests in con-
tinued living, but he did not disregard their dignity. Instead, he assisted them 
in c arry ing o ut t heir n oble de cision to s ave n umerous h uman l ives, w hich 
otherwise would have been lost.

Th e second normative consequence of the proposed revision of the doctrine 
of criminal harm is that consent alone does not suffi  ce to j ustify t he v ictim’s 
death or injury. To qualify for a full justifi cation, the perpetrator has to establish 
that his harmful act has produced an overall positive “ balance of evils.” Th at  
harmful ac t may advance interests of people other t han t he v ictim (as in t he 
modifi ed Holmes story), provided, however, the perpetrator did not wrongfully 
interfere with the victim’s well- being, that is, he did not signifi cantly set back 
the victim’s interests and, at the same time, disregard the victim’s dignity. Natu-
rally, the more serious (disabling and irreversible) is the harm to the victim, the 
more s erious must b e t he reason for t he i njurious ac tion. A s adomasochistic 
beating, which leaves no permanent damage, should be justifi ed by t he mere 
fact that its participants desired it. Even those who believe that such beating of-
fends the victim’s dignity would probably agree that it does not signifi cantly af-
fect t he v ictim’s l ong- term i nterests. O n t he o ther ha nd, o nly e xtraordinary 
circumstances might be able to justify consensual deadly torture.

In addition, for complete justifi cation, the perpetrator would have to es-
tablish that not only did he act with the victim’s consent and achieved a posi-
tive balance of harms and evils, but he also intended that outcome while caus-
ing harm. Th is subjective requirement, common to other justifi cation defenses, 
is mandated by the fact that consent of the victim creates a very weak content-
 independent reason for action: it does not impose on the perpetrator an obli-
gation to act but merely provides the perpetrator with an option. For example, 
I may request (and simultaneously consent to) a surgery. If my doctor does not 
believe I need one or is reluctant to perform it himself, he is under no duty to 
do so. As a f ree moral agent, the perpetrator needs a good- faith belief in the 
justifi ability of interfering with another person’s physical well- being in order 
to be justifi ed.

In short, one’s acquiescence or even affi  rmative request is not a su ffi  cient 
condition for the defense of consent. When a child breaks a rule, we demand: 



70 TOWARD A UNIFYING THEORY

“Why d id you do t hat?” Th is i s a que stion about a mo ral reason for ac tion 
and eff ectively about the availability of a defense. What we want to know is 
whether the child had a good reason for violating the rule of conduct. We are 
unlikely to accept “Because so- and- so told me to” as a valid reason or de-
fense. Th e classic parental reply to that would be: “And what if he told you to 
jump off  the Brooklyn Bridge?” By this reply, we in fact say: “You are a free 
moral agent. Why, being a f ree moral agent, did you choose to break the rule 
(cause harm)?”

One could argue that when the perpetrator, acting in the best interests of 
the v ictim, produces a me asurably positive outcome, t he v ictim’s consent i s 
nonessential. I ndeed, s ometimes t he l aw j ustifi es a  b enevolent i ntervention 
that overrides another person’s autonomy. For example, it is permissible to 
use force against a p erson i n order to s top h is su icidal a ttempt. At least i n 
part, this rule refl ects societal perception of suicide as inherently irrational. 
Whether this perception is accurate and the rule is morally sustainable may 
be debated. It is clear, however, that the scope of this rule is very narrow. It is 
impermissible to force- feed a competent, free individual who wishes to starve 
himself to de ath. I t i s i mpermissible to p erform a su rgery on a n u nwilling 
patient, e ven i f t hat s urgery is benefi cial for t he pa tient’s health. A nd i t i s 
certainly impermissible to perform involuntary euthanasia on any conscious 
human being in any circumstances.

Consider Gilbert v. State, in which the court convicted a seventy- fi ve- year-
 old man of fi rst- degree murder for shooting his wife to death.35 Roswell and 
Emily Gilbert had b een married for fi ft y- one years. For the last few years of 
her l ife, Emily su ff ered f rom osteoporosis a nd A lzheimer’s d isease, a nd her 
condition r apidly de teriorated. Testifying a t h is t rial, Ros well Gi lbert s aid: 
“Th ere she was in pain and all this confusion and I guess if I got cold as icewa-
ter that’s what had happened. I thought to myself, I’ve got to do it . . .  I’ve got 
to end her suff ering.”36

As dramatic and sad as this case is, the appellate court was right to affi  rm 
the defendant’s conviction. Roswell Gilbert was motivated by compassion and 
the desire to protect his wife from suff ering, and in fact he did everything in 
his power to make her death as painless as possible.37 But even if her condition 
 were s o de sperate t hat Ros well objectively b enefi ted E mily by c utting short 
her agony, he should not be entitled to justifi cation. Unauthorized hom i cide 
of a n autonomous human being i s, a nd should be, murder. No one ha s t he 
right to decide for another person that his life is not worth living; or, citing the 
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words of the Gilbert opinion, “ ‘[g]ood faith’ is not a legal defense to fi rst de-
gree murder.”38

To su mmarize, f or a c omplete def ense o f j ustifi cation, t he p erpetrator’s 
reasons f or t he c onsensual i njurious ac t, b oth ob jectively a nd sub jectively, 
must (1) be overall benevolent and (2) not signifi cantly injure both the victim’s 
welfare interests and dignity. Th ese normative requirements make sense theo-
retically a s w ell a s p ractically. F rom t he t heoretical p erspective, t hey p lace 
consent squarely within the family of justifi cation defenses. All of them, from 
self- defense to necessity, seek to overcome the deontological constraint against 
intentional infl iction of harm. Th ese defenses may be granted to a person who 
chose a certain course of action despite its negative eff ects (as opposed to for 
the sake of  it s negative eff ects) and either succeeded in producing a mo rally 
preferable outcome or at least did his best to produce it.39 From the practical 
perspective, these requirements leave room for balancing the harms and ben-
efi ts caused by the perpetrator. Th is is an important diff erence from the cur-
rent law, which is absolute in what it allows and disallows.

Th e proposed rule would strike a good balance between private and public 
interests. On the one hand, by giving legal weight to self- regarding decisions 
of t he v ictim, t he law would show respect to t he autonomy of t he v ictim as 
well as the perpetrator. On the other hand, by protecting the victim’s dignity 
from mos t e gregious a buse, t he l aw w ould g uard o ur c ollective i nterest i n 
preserving humanity. Overall, adopting a r ule based on a u niform principle 
common to other justifi cation defenses would lead to mo re fair, c onsistent, 
and morally sustainable verdicts.

AGGRESSORS AND DEFENDERS IN CASES OF 

SELF- DEFENSE

The Case of Innocent Aggressors: Justifi cation or Excuse?

In a case of self- defense, the aggressor (and ultimate victim) does something 
similar to t he c onsenting v ictim. By a ttacking a n u noff ending p erson, t he 
victim- aggressor gives up his right to bodily integrity and possibly even to life. 
Most philosophical explanations of self- defense implicitly or explicitly draw 
on the idea of the aggressor’s forfeiture of rights40—“at the moment a hom i-
cidal aggressor puts another life in jeopardy, his own life is forfeit to his threat-
ened victim.”41 Without a foundation of this kind, it is diffi  cult to explain why 
the defendant is justifi ed in killing a de adly aggressor, that is, why the life of 
one person is preferable to the life of another.
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Th e c oncept o f f orfeiture ha s a n i ntuitive app eal w hen w e t hink o f t he 
paradigmatic case of a c ulpable aggressor attacking an innocent victim. But 
what if both the victim and the aggressor are innocent? An aggressor may be 
innocent b ecause h is a ggression w as n ot v oluntary (the s o- called i nnocent 
threat)42 or  because of  a n a ffi  rmative defense of excuse (duress, i nsanity, or 
infancy)43 or s ometimes even justifi cation.44 Th e last statement requires cer-
tain elaboration because usually innocent aggressors are defi ned as those who 
attack n onculpably y et w ithout j ustifi cation.45 Th is  qualifi cation i s u nder-
standable: the traditional criminal law doctrine presumes that only one side 
in a confl ict may be justifi ed. As George Fletcher phrased it, the “determina-
tion that the conduct is justifi ed presupposes a judgment about the superior 
social interest in the confl ict.”46 Accordingly, if an attack is justifi ed, the vic-
tim has no right to resist it. But is this conclusion always true?

Consider t he f ollowing h ypothetical: a g roup o f p eople i s c aptured b y 
criminals. Th e c riminals a re a bout to k ill e veryone, b ut t hen t hey ha ve a 
change of heart and off er their victims a deal: if Jack rapes Jill, the criminals 
will let everyone go. Otherwise, no one’s life will be spared. Realizing that this 
is t he only w ay to r escue s everal l ives, i ncluding J ill’s own, Jack reluctantly 
agrees. Jill, on the other hand, vehemently protests that she would rather die 
than be violated. When Jack attempts to overpower her, Jill fi ghts back and 
seriously injures Jack.

In this hypothetical, both Jack and Jill are justifi ed. Jack is justifi ed under 
the defense of necessity (the balance of evils).47 Sexual intercourse compelled 
by force involves both harm and evil. Yet, judging from the objective perspec-
tive, t hose ha rm a nd e vil a re s till l esser t han t he ha rm a nd e vil a ssociated 
with the murder of several innocent people; thus, Jack deserves justifi cation. 
But Jill is justifi ed as well. A person is allowed to use any necessary force, in-
cluding deadly force, to resist forcible rape.48 Yet, although both Jack and Jill 
have v alid def enses, J ill i s “ more r ight” t han J ack: i f sh e k ills J ack i n s elf- 
defense, she will be justifi ed, but Jack will not be justifi ed if he kills Jill while 
trying to rape her or in response to her use of defensive force. Interestingly, as 
between Jack and Jill, the law treats an innocent aggressor no diff erently than 
a culpable one: Jill may use the same force against Jack as against a villainous 
rapist. Moreover, the law treats an “innocent threat,” a person who has com-
mitted no criminal act at all, the very same way.

Take the case of Mrs. Cogdon, who, in a somnambulistic state, killed her 
daughter Pat with an axe.49 Engulfed in a d ream, in which she attempted to 
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protect her daughter from violent intenders, Mrs. Cogdon “left  her bed, fetched 
an axe from the woodheap, entered Pat’s room, and struck her two accurate 
forceful blows on the head with the blade of the axe, thus killing her.”50 Mrs. 
Cogdon was charged w ith murder but acquitted because t he ac t of k illing 
was deemed to be involuntary and thus “was not, in law, regarded as her act 
at a ll.”51 But what i f before t he fi rst fatal blow fell, Pat woke up and t ried to 
defend herself— would she be justifi ed if, aft er all other attempts failed, she shot 
her mother to death? Th e answer is yes. Yet how can we say that Mrs. Cogdon, 
who reportedly adored her daughter, has forfeited her right to life without even 
waking up? Even if she did, shouldn’t that be determined by the state, at a trial, 
and not by a private actor? And isn’t forfeiture of the right to l ife too harsh a 
penalty for an unsuccessful homicidal attempt?

One w ay out of t his c onundrum i s to r egard t he hypothetical k illing of 
Mrs. Cogdon or Jack not as justifi able but rather as excusable hom i cide, that 
is, to claim not that Pat was right in killing her mother or Jill was right in kill-
ing Jack, but that both Pat and Jill  were wrong yet we understand their pre-
dicament a nd f orgive t hem. Th is p osition ha s b een c leverly adv ocated b y 
Lawrence A. Alexander:

We can sympathize with and excuse a person who uses deadly force to fend off  
innocent aggressors, but we cannot say that it is right for him to do so. Attack 
by innocent aggressors is better characterized as a case of duress that excuses 
hom i cide, not a case of Wrong that justifi es it.52

At fi rst glance, Alexander’s proposal seems attractive. It allows us to d is-
tinguish between killings of villainous and innocent aggressors. However, it 
also leads to t wo major conceptual problems. Th e fi rst one deals with inno-
cent bystanders, the second one with the defense of another.

If we are willing to excuse the intentional killing of an innocent aggressor, 
it m ust b e b ecause w e f ocus en tirely o n t he emo tional u pheaval o f t he a t-
tacked. But, from that perspective, there is no diff erence between an innocent 
aggressor and an innocent bystander. By that logic, we have to excuse inten-
tional killing of an innocent bystander too. In fact, we have to excuse inten-
tional killing of any number of innocent bystanders if such sacrifi ce appears to 
the perpetrator necessary for his personal survival. For instance, we have to 
exculpate a man who, in order to save his own life, obeyed a terrorist’s order 
and planted a bomb in a daycare center. It is unlikely that many of us would 
fi nd this solution morally acceptable. As Lord Salmon has put it, “Is there any 
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limit to t he number of people you may kill to s ave your own life and that of 
your family?”53

Th e other problem is the following: one of the diff erences between justi-
fi cation and excuse is that excuse is always personal, whereas justifi cation is 
universal (anyone is l icensed to ac t this way).54 Th erefore, a p erson may not 
benefi t from someone  else’s excuse but may benefi t from someone  else’s justi-
fi cation.55 Th e defense of another extends to a t hird party the justifi cation of 
self- defense available to the attacked person. If we view Pat’s defensive killing 
of her mother as merely excusable, that would mean that no one  else would 
be able to save Pat’s life by killing Mrs. Cogdon. Th at outcome does not seem 
right.

Moreover, the excusatory interpretation of self- defense destroys the very 
basis for the defense of another. Traditionally, a third- party defender is said to 
“stand in the shoes” of the person in danger.56 I f t he a ttacked person  were 
merely excused in his self- defense, the third party would be entitled neither to 
that excuse (excuse i s a lways personal) nor to t he justifi cation based on t he 
extension of self- defense (why should he, i f the v ictim of the attack is not?). 
One way to put up with a third party’s intervention would be by also granting 
him a p ersonal e xcuse. Th en t he l aw would c onsider t he defender’s ac tions 
wrong but would excuse his violent reaction to the witnessed attack. A major 
problem with this proposition is that it makes it absolutely irrelevant on 
whose side t he t hird pa rty i ntervenes, t he attacker or t he attacked. Th e de-
fense of another, thus, loses any moral ground.

Alexander deals w ith t his dead- end outcome by suggesting t hat “ third 
parties may i ntervene only pursuant to a l esser e vils c alculus”57; t hus, ac-
cording to Alexander, when an innocent victim is outnumbered by innocent 
aggressors, a third party may intervene only on the side of the aggressors.58 
For example, i f two people attack me b ecause they mistakenly but reason-
ably believe that I am about to attack them, they are innocent aggressors. I 
may use any necessary force to defend myself. However, if a bystander who 
has been watching the entire incident and knows that the two aggressors are 
wrong decides to intervene, he would be able to do so only on the side of the 
aggressors. Could that be right? Or, say, I am attacked by a group of violent 
maniacs w ho c learly qu alify f or t he def ense o f i nsanity. Do es A lexander 
suggest t hat a G ood Samaritan may only help them to f inish me? I sha re 
Alexander’s i ntuition t hat “ [t]his c onclusion w ill l eave s ome r eaders v ery 
unhappy.”59
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Self- Defense as a Theory of Justifi cation

Th is analysis brings us back to the starting point—self- defense (other than 
mistaken self- defense) requires some kind of a justifi catory, a nd not merely 
excusatory, explanation as to w hy an aggressor’s claim to l ife is inferior to a 
nonaggressor’s. Th ose who reject the theory of forfeiture oft en favor its alter-
native, the theory of specifi cation. Pursuant to the specifi cation theory, indi-
viduals do not lose rights; their rights are limited from the outset. For exam-
ple, a person does not have a right not to be killed. Instead, he has the right not 
to be k illed wrongly or unjustly (pursuant to t he moral version of specifi ca-
tion) or e xcept i n c ertain c ircumstances (pursuant to f actual sp ecifi cation), 
and in this limited form his right not to be killed is absolute.

Th is p erspective i s app ealing b ut m isguided. I t i s app ealing b ecause, a t 
least on its face, it avoids t he moral objection against “punishing” innocent 
aggressors by taking away their rights. Under the specifi cation theory, inno-
cent aggressors, like everyone  else, simply lack certain rights. Lacking rights 
is ob viously r egrettable, b ut n ot a s r egrettable a s l osing t hem, pa rticularly 
without fault. Th is psychological phenomenon has been described in the eco-
nomic literature as the “endowment eff ect”: people would rather not have an 
entitlement at all than lose it.60

Th e app eal o f t he sp ecifi cation t heory, h owever, i s qu ite i llusory: i n e s-
sence, it denies people the most basic human rights and social freedoms. Un-
der this theory, for instance, Jill has never had a r ight “not to b e raped.” She 
only had a limited right “not to be raped, unless such rape is benefi cial to soci-
ety.” It is doubtful that incorporating this and similar propositions into law 
would result in a morally superior legal and social discourse.

Moreover, if we followed the view that people’s rights are limited from the 
outset, we would not be able to explain why Jill had a r ight to defend herself 
against rape or why someone whose property was justifi ably taken for public 
or private use is entitled to compensation.61 Recall the hypothetical in which a 
group of mountaineers caught by a snowstorm took refuge in a vacant cabin 
and consumed the own er’s provisions. Under the specifi cation theory, the cabin 
own er never had a r ight that his property not be taken in this k ind of emer-
gency; t herefore, t he mountaineers do n ot owe h im a ny compensation. Th at  
outcome would not only be blatantly unfair but would also contradict a signifi -
cant body of law.62

A b etter t heory i s t he one u nder w hich t he own er o f t he c abin ha s u n-
abridged property rights and the mountaineers, Jack, and Jill have unabridged 
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rights to physical inviolability. Th ose rights, however, are not absolute. People 
may lose them by their own acts (e.g., consent or unprovoked aggression). In 
addition, rights may be overridden although the right- holders did nothing 
to lose or reduce them.63 For example, when Jack raped Jill, he overrode her 
right not to b e raped in order to p reserve equally or more important rights 
of a g roup of people. From the perspective of punishment, he overrode Jill’s 
right n onwrongfully; f rom t he p erspective o f J ill’s a utonomy, h owever, i t 
was a wrongful act.64 At all moments of Jack’s attack, Jill retained the right 
that he not do that to her. By disregarding Jill’s right, Jack breached his duty to 
Jill a nd lost h is own r ight to p hysical i nviolability. Th at a llowed Jill to fi ght 
back the same way she would be allowed to resist a villainous aggressor.

So, where does this take us? Between the two major theories of rights— 
forfeiture a nd s pecifi cation— the f ormer p rovides a mo re su stainable, b oth 
morally and logically, justifi cation for self- defense, with two caveats. First, I 
fi nd its name rather unfortunate.65 “Forfeiture” is a loaded term strongly as-
sociated with punishment. It is possible to forfeit a r ight nonculpably (e.g., a 
person may lose parental rights if he becomes insane). Usually, however, for-
feiture presupposes fault. For the purposes of comparative criminal liability, it 
is, therefore, more accurate to talk about loss or reduction of rights by both 
culpable and nonculpable aggressors rather than forfeiture.

Th e other caveat is perhaps more important. I suggest that we distinguish 
between aggressors who chose to change their moral status vis-à- vis the per-
petrator and aggressors who lacked that capacity. Th e second group includes 
“innocent threats,” as well as aggressors covered by defenses of mistake, ex-
treme infancy, and insanity (but not necessity or duress). We ought to hold 
that only the aggressors who have the capacity to choose a course of action 
may be said to have lost or reduced their rights; otherwise we will end up with 
an absurd conclusion that a person may lose rights while acting in sleep or 
delusion. When aggressors lack this capacity, the justifi cation for the perpe-
trator’s use of defensive force should be based on the “overriding” of rights of 
the innocent aggressors, not on their loss of rights.

Compare, for example, cases of self- defense against a villainous aggressor 
and against an innocent aggressor l ike Mrs. Cogdon. In both instances, the 
attacked person is justifi ed in causing harm to the aggressor to the extent nec-
essary to protect himself from the harm the aggressor would otherwise in-
fl ict. But in the fi rst case, the aggressor did something to deserve that harm, 
whereas in the second case, the unfortunate Mrs. Cogdon just happened to be 
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at the wrong place at the wrong time. As between Mrs. Cogdon and Pat, the 
law prefers a nonprovoking and nonoff ending victim Pat; thus, Mrs. Cogdon’s 
right of physical inviolability is “overridden” by a more stringent competing 
right of Pat.66 What makes Pat’s right to u se force more stringent is that her 
harmful actions are responsive to the threat not attributable to her, and a re-
sponsive act does not bear the same moral weight as an in de pen dent act.

One may— and probably should— feel qu alms t hat s ometimes r ights de -
pend on pure luck or lack thereof. Yet, justly or not, this is certainly true for 
many other areas of life as well: say Matt Murphy happened to be at the right 
place at the right time to catch Barry Bonds’s record- breaking home run ball 
and, thus, secure property rights in it.67 I n contrast, A ndrew Speaker hap-
pened to be at the wrong place at the wrong time to catch a dangerous form of 
tuberculosis. As a result, he was confi ned in a hospital, his liberty rights tem-
porarily overridden by considerations of public health.68

Self- Defense, Rights, and Compensation

Although t he law authorizes use of force against i nnocent a nd culpable ag-
gressors alike, when the aggressor is injured, his right to compensation largely 
depends on his innocent or culpable status. For example, all states have ad-
opted Crime Victim Compensation Statutes, which provide for payment of 
compensation to v ictims of crimes or their dependents. Th ese statutes, how-
ever, ba r r ecovery to v ictims w ho b y t heir o wn c onduct (e.g., p rovocation) 
contributed to their injuries. Similarly, many Eu ro pe an public compensation 
schemes bar or limit recovery when the victim is partly at fault. For example, 
in Germany, “[c]ompensation can be refused if the victim has been ( jointly) 
responsible for the injury”; in Greece, compensation may be reduced “if it is 
considered that the victim’s behaviour contributed to the occurrence or level of 
loss incurred”; and in the Netherlands, “[p]ayment may be refused on grounds 
of co- responsibility of the victim.”69 As Markus Dubber pointed out, to “fi nd 
that a person is compensable as a victim is to fi nd that she is innocent; to fi nd 
her not innocent is tantamount to declaring her noncompensable.”70

An innocent threat like Mrs. Cogdon is both an aggressor and a victim. 
Should she be entitled to compensation even though Pat would have been 
justifi ed in causing her injury? Th e statutes do not address this issue specifi -
cally. However, under most of them, as well as under the Uniform Victims of 
Crime Act (UVCA), the focus is not on the off ender but on the victim. Th is  is 
not surprising: a person may be hurt by someone who, technically speaking, is 
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not a n “off ender” (e.g., minor, incompetent, insane). Th e principal question 
for the v ictim’s recovery is whether the v ictim himself is responsible for his 
injury.

When the v ictim is fully responsible, courts usually reject his claim for 
compensation. However, when the victim’s responsibility is only partial, the 
court may fi rst consider the victim’s capacity and only then decide whether 
he deserves any reward. In In Re Beach, for instance, the victim, a young boy, 
sustained injuries in a fi ght with another boy, a fi ght the victim himself insti-
gated. Th e court did not automatically deny him recovery. Instead, it opined 
that “the v ictim’s age and corresponding capacity can be considered in our 
contributory misconduct analysis, and, if we choose to do so, we believe we 
can reduce an award . . .  and thereby enter the applicant’s youth and charac-
ter into the equation.”71 By analogy, there seems to be a strong argument that 
if Mrs. Cogdon  were killed or injured by Pat’s self- defense, the court should 
take into account Mrs. Cogdon’s complete, if temporary, lack of capacity and 
allow her c ompensation. She should b e entitled to c ompensation t he s ame 
way the cabin own er whose rights  were overridden under the private neces-
sity should be compensated by the mountaineers and the same way a person 
confi ned in the quarantine for public health reasons should be compensated 
by the state.

What is the relationship between compensation (i.e., being innocent), pun-
ishment (i.e., being guilty), and the right to fi ght back?  Here are some examples. 
If Jack raped Jill in order to save the lives of all hostages and she objected but did 
not fi ght back, he would most likely be justifi ed. If the stranded mountaineers 
broke into a deserted cabin, they would be justifi ed. If Pat shot Mrs. Cogdon in 
self- defense, Pat would be justifi ed. In all three cases, the victims did nothing 
to lose their rights; these rights  were overridden by some more stringent rights 
of others. In a ll three cases, the victim should be entitled to c ompensation. 
But only in the fi rst case would the victim be justifi ed if she fought back. Why 
is that?

I believe that this is so because only in the fi rst case has the perpetrator 
lost his right to physical inviolability by breaching his duty to Jill. In the sec-
ond case, the mountaineers certainly breached their duty to the cabin own er. 
Just as Jack, they committed a justifi ed, nonpunishable wrongdoing with re-
spect to their victim. However, unlike Jack, they are protected from the own-
er’s use of force by the comparative magnitudes of their interests: the law au-
thorizes only limited use of force for protection of property. Under the MPC, 



WHAT HAPPENS TO VICTIMS’ RIGHTS? 79

for instance, the “use of force to p revent or terminate t respass is not justifi -
able . . .  if the actor knows that the exclusion of the trespasser will expose him 
to substantial danger of serious bodily harm.”72 Accordingly, the cabin own er 
would not be justifi ed if he forcibly expelled the mountaineers into the deadly 
snowstorm.

As for the modifi ed case of Mrs. Cogdon, in which Pat wakes up before her 
mother had a chance to bludgeon her to death, the reason Pat did not lose her 
right to physical inviolability is that, unlike Jack, she was not the initial aggres-
sor. Her attempt to fend off  Mrs. Cogdon’s attack was entirely responsive, nec-
essary, and proportionate. Compare Pat’s predicament with George Fletcher’s 
well- known hypothetical:

Imagine t hat yo ur c ompanion i n a n ele vator go es b erserk a nd at tacks yo u 
with a knife. Th ere is no escape: the only way to avoid serious bodily harm or 
even death is to k ill him. Th e assailant acts purposively in the sense that his 
means further his aggressive end. He does act in a f renzy or in a fi t, yet it is 
clear that his conduct is non- responsible. If he  were brought to trial for his at-
tack, he would have a valid defence of insanity.73

Th ere is little disagreement that if Pat found herself confronted by a ps y-
chotic aggressor with an axe, she would be justifi ed in killing him, whereas he 
would not be justifi ed in killing her in response to her use of force.74 But are 
the a ttackers i n t hese t wo s tories a ll t hat d iff erent? Mrs. Cogdon killed Pat 
while acting in a dream in which she sought to protect her daughter from vio-
lent intruders. “She dreamt that ‘the war was a ll around the  house,’ that the 
soldiers  were i n P at’s ro om, a nd t hat o ne s oldier w as o n t he b ed a ttacking 
Pat.”75 From what we know about psychosis, Fletcher’s aggressor could be act-
ing under a delusion that a w ild bear was about to attack him and he had to 
fi ght for his life.76

I am not trying to say that there is no diff erence between defenses of ex-
cuse and justifi cation. Nor a m I ma king a r ather obvious point t hat some-
times t he legal l ine between voluntary a nd i nvoluntary conduct i s blurred. 
Instead, t hese e xamples a re me ant to demo nstrate t he d iff erent consider-
ations u nderlying t heories of punishment, compensation, a nd self- defense. 
From the perspective of punishment, if a person is innocent (even an inno-
cent aggressor), he may not be punished. From the perspective of self- defense, 
if a person is an aggressor (even an innocent aggressor), the target of his at-
tack may kill or injure him in order to save his own life. From the perspective 
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of compensation, if a person is an innocent aggressor, his right to compensa-
tion depends on his capacity.

Jack in the “Jack and Jill” hypothetical is an example of an aggressor who 
acted u nder t he valid c laim of necessity. I f Jack ac ted as he d id, but merely 
because t he c riminals t hreatened to r ape him u nless he r aped J ill, h is l egal 
defense would be duress (necessity would not be available to him because Jack 
would not be able to e stablish that, by raping Jill, he avoided a mo re serious 
harm or evil). In both instances, even if innocent in the eyes of the law, Jack 
would nevertheless lose his right to physical inviolability against Jill by con-
sciously selecting her as an involuntary target of his purposefully harmful act, 
thus violating her rights and denying her equal moral worth. Th erefore, if Jill 
fought back and injured Jack, he should not be entitled to compensation.

In contrast, innocent aggressors who substantially lacked either cognitive 
or volitional capacity, that is, those who committed no voluntary act or cul-
pable omission and those covered by the defenses of insanity, extreme infancy, 
or r easonable m istake de serve d iff erent treatment. Unlike Jack in both the 
“necessity” a nd t he “ duress” hypotheticals, t hese ac tors do n ot channel t he 
harm or select t heir v ictims. Th ey, qu ite l iterally, b ear no responsibility for 
their actions. Accordingly, they should be entitled to compensation.

PROVOKING VICTIMS AND PROVOKED 

PERPETRATORS

Provocation and the Loss of Rights

In most cases of provocation, we see a variation of the same theme as in cases 
of self- defense: a perpetrator reacts, or rather overreacts, to an off ensive attack 
on h is r ights b y k illing t he off ender. Th e v iolated r ight o f t he p erpetrator, 
however, is less signifi cant than the right to life— it is either the right to physi-
cal integrity and liberty or an important proprietary right. Traditionally, the 
“paradigms of misbehavior”77 that warranted the reduction of the perpetra-
tor’s liability in cases of hom i cide have been (1) an aggravated assault or bat-
tery, (2) mutual combat, (3) commission of a serious crime (chiefl y violent or 
sexual assault) against a close relative of the defendant, (4) illegal arrest, and 
(5) adultery.78 Because the violated right of the perpetrator is not as essential 
as the right he violates, the perpetrator is not completely exonerated of his of-
fense. Instead, his liability is reduced from murder to manslaughter.

In his analysis of provocation, Joshua Dressler fi nds the proposition that a 
provoking victim “forfeits his right to life (or, incoherently, forfeits part of his 
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life), or t hat a p rivate a ggrieved i ndividual may u nilaterally de termine t hat 
another human being ‘sort of ’ deserves death or that his life does not count as 
much as another’s— morally objectionable.”79 Let us take Dressler’s concerns 
one by one.

True, the traditional theory of forfeiture may not work in all circumstances 
of provocation, just as it does not work in all cases of self- defense. One type of 
case that does not fi t i nto t he model i s m istaken provocation, i n which t he 
defendant strikes someone who has not violated any of his rights. Th at  could 
happen by reason of t he defendant’s misinterpretation of either t he v ictim’s 
actions or his own rights. Just like cases of mistaken self- defense, these cases 
should be viewed only through the prism of the excusatory rationale; in other 
words, i f t he defendant’s fault be m itigated, t hat should happen for reasons 
other than the conduct of the victim. As for the more conventional cases of 
provocation, such as aggravated assault or battery, some version of loss of rights 
or assumption of risk seems much more acceptable.

Dressler’s rejection of the forfeiture theory appears to be based on the er-
roneous assumption that this theory regards killing of a w rongdoer as mor-
ally insignifi cant.80 However, ne ither t his nor  ot her t heories of  ju stifi cation 
imply that. Even when we completely acquit a person for killing an aggressor 
in s elf- defense, we do not praise him . D ressler him self h as m aintained for 
many years that a prima facie criminal act may be justifi ed when it is merely 
“permissible” or “tolerable,” not necessarily commendable.81 Th is is particu-
larly true when we deal with provocation cases: unlike complete justifi cation, 
partial j ustifi cation do es n ot el iminate l iability; i nstead, t he l iability i s r e-
duced. I argued earlier in this chapter that sometimes even a completely justi-
fi ed act may be wrongful. As for a provoked act, it is always wrongful. It is a 
wrongful ac t t hat, d ue to c ertain m itigating c ircumstances, i s si mply l ess 
wrongful than that required by the charged off ense.

Of course, normally, the rights the off ender risks or loses should be on a 
comparable scale with the rights he attacks. Only to that extent is the defen-
dant justifi ed in his responsive strike. Th is is one reason why provocation is 
merely a pa rtial justifi cation. And, l ike any partial justifi cation, provocation 
does not make the defendant’s strike permissible; it only reduces the wrong-
fulness of the strike relative to what it would have been had the victim not lost 
some of his rights by violating the rights of the defendant.82

Dressler’s second concern is that, by saying that provoked killing is par-
tially j ustifi able, w e a re g iving i ndividuals t he l icense to k ill. I w onder 
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whether, in making this claim, Dressler does not overlook the diff erence 
 between a bac kward- looking def ense a nd a f orward- looking a uthorization 
of a n ot herwise proh ibited a ct. Th at  diff erence w as hi ghlighted in  Public 
 Committee Against Torture in Is rael v. State of Is rael.83 Th e Supreme Court of 
Israel rejected the proposition that, in exceptional situations, the General Se-
curity Ser vice (GSS) may use physical means in an interrogation of suspected 
terrorists. At the same time, the court did not foreclose the possibility that if 
criminal charges are brought against GSS interrogators, they may be able to 
raise the defense of necessity. Th e court thus drew the line between “potential 
liability of GSS investigators” and inferring “the authority to, in advance, es-
tablish permanent directives setting out the physical interrogation means that 
may be used under conditions of ‘necessity.’ ”84 Similarly, there is a meaning-
ful diff erence between authorizing an individual to “unilaterally determine 
that a nother human being ‘sort of ’ deserves death’ ”85 a nd objectively a nd 
retroactively c onsidering t he de gree to w hich t he def endant’s ac tions  were 
justifi ed.

Provocation and Its Triggers: The Case of Adultery

One of the most contentious issues in connection with the defense of provoca-
tion, which warrants a separate discussion, is whether discovery of an adultery 
should provide any, even partial, justifi cation for the defendant’s v iolent as-
sault d irected at his spouse or the spouse’s paramour. To address this ques-
tion, it is helpful to look at the law of adultery in historical perspective.

In his Commentaries on the Laws of En gland, William Blackstone described 
adultery as a public crime that is also a civil injury of which “surely there can 
be no greater.”86 Th e origin of the off ense lay in property notions of the wife. 
Under the common law, “the very being or legal existence of the woman [was] 
suspended d uring t he ma rriage, o r a t l east [was] i ncorporated a nd c onsoli-
dated into that of the husband: under whose wing, protection and cover, she 
performe[d] every thing.”87 In return for the support and protection, the wife 
owed h er h usband “ consortium” o f l egal obl igations t hat i ncluded s er vices, 
society, and sexual intercourse.88 Since adultery interfered with the husband’s 
exclusive en titlements, i t w as p erceived a s “ the h ighest p ossible i nvasion o f 
property,”89 similar to theft . In fact, civil actions for adultery evolved from ac-
tions for enticing away a servant from a master and thus depriving the master 
of t he qu asi- proprietary i nterest i n h is s er vices. Giv en t hat u nder t he e arly 
common law the status of wives was comparable to that of servants, husbands 
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could u se t he ac tion of t respass a gainst a nother for t he de privation of t heir 
wives’ ser vices.90

Th e legal consequences of adultery  were quite severe. In 1650, the Puritans 
of the Commonwealth enacted a s tatute that made adultery a c apital off ense 
punishable by death, and although this statute was nullifi ed aft er the Restora-
tion, t he P uritans i n t he A merican c olonies made ad ultery w ith a ma rried 
woman a capital off ense. Later, when the laws in most colonies  were relaxed, 
death was replaced with a fi ne for men a nd fl ogging for women. Sometimes, 
adulterers  were punished by life- long shaming. Like the heroine of the classic 
Hawthorne novel Th e Scarlet Letter, they could be forced to wear the embroi-
dered letter “A” (for adultery) on their garments or have the letter burned into 
their foreheads.91

Perception of adultery as a serious off ense has determined its role as a legal 
defense for the deceived husband who discovered the adultery and killed the 
unfaithful wife or her lover. “[A] man cannot receive a h igher provocation,” 
wrote Judge Holt in 1707.92 He thought it to be an anomaly of law that a hus-
band who caught his wife in an act with another man and killed the off ender 
was not entitled to complete justifi cation:

[W]hen a man is taken in adultery . . .  with another man’s wife, if the husband 
shall stab the adulterer, or knock out his brains, this is bare manslaughter: for 
jealousy i s t he r age of a m ale, a nd adultery i s t he h ighest i nvasion of prop-
erty. . . .  If a t hief comes to rob a nother, it is lawful to k ill him. And if a man 
comes to rob a man’s posterity and his family, yet to kill him is manslaughter. 
So is the law though it may seem hard, that the killing in the one case should 
not be as justifi able as the other.93

Some sixty years later, Blackstone, while also classifying such a k illing as 
manslaughter, nevertheless graded it as “the lowest degree of it” and main-
tained that if “the court directed the burning in the hand,” it should be “gently 
infl icted, because there could not be a greater provocation.”94

Th is sentiment has been shared by many, and until recently spousal infi -
delity uniformly provided grounds for mitigation from murder to manslaugh-
ter. Moreover, a few American states, by a statute or court decision, regarded 
killing in these circumstances as justifi able hom i cide.95 For example, in Geor-
gia, a p erson c ould b e justifi ed if he killed his spouse’s lover (but not the 
spouse) in order to prevent the beginning or the completion of an adulterous 
act.96 Th e rule originated in Biggs v. State, in which the court interpreted the 
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justifi able h om i cide s tatute to i nclude k illing b y a h usband o f h is w ife’s 
paramour:

In what has society a deeper concern than in the protection of female purity, 
and the marriage relation? Th e wife cannot surrender herself to another. It is 
treason a gainst t he c onjugal r ights. D irty dol lars w ill not c ompensate for a 
breach of the nuptial vow. And if the wife is too weak to save herself, is it not 
the privilege of the jury to say whether the strong arm of the husband may not 
interpose, to shield and defend her from pollution?97

Under t hat r ule, t he l over c ould “ lawfully def end h imself a gainst t he h us-
band’s violence by fl ight only, or at least by means short of deadly”;98 in other 
words, the lover was treated the same way an aggressor is treated under the 
law of sel f- defense.99 Th e Georgian law was repealed in 1977, when t he state 
supreme court concluded:

In this day of no- fault, on- demand divorce, when adultery is merely a mis-
demeanor, a nd when t here i s a de bate raging i n t he country about whether 
capital punishment even for the most heinous crime is proper, any idea that a 
spouse is ever justifi ed in taking the life of another— adulterous spouse or il-
licit lover— to prevent adultery is uncivilized.100

Today, killing of an adulterer or an adulteress is no longer justifi able by the 
law of any state. However, it is an open secret that juries regularly exercise the 
power of nullifi cation and follow the “unwritten law,” by which a spouse has 
the r ight to a venge t he w rong do ne to h is ma rriage b y k illing t he w rong-
doer.101 When asked to decide such a case, jurors oft en ignore the judge’s in-
structions and either acquit the defendant or fi nd him guilty of a lesser off ense 
even when formal grounds for such mitigation are lacking.

Kalven and Zeisel’s study provides numerous examples of this practice.102 
In one case, a woman was seriously injured when her lover’s wife attacked her 
with a knife. Th e defendant wife claimed that the victim was taking her hus-
band away with the illicit relationship. In his summary of the case, the judge 
noted that the jury “believed defendant and under ‘unwritten law’ found de-
fendant guilty of lesser off ense of a ssault w ith a w eapon a nd fi xed a fi ne of 
1- cent and costs.”103 He also commented on the jury’s failure to go all the way 
to an acquittal: “Th e jury thought the prosecuting witness deserved ‘a whip-
ping’ but that defendant went too far.”104

In another case, the wife went to the home of her husband’s mistress, broke 
in, and, in a s truggle, injured her w ith an i ron pipe, f racturing t he woman’s 
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skull. W hile t here  were a mbiguities a s to w ho w as t he i nitial a ggressor, t he 
judge’s comment indicates that the defendant’s acquittal was caused by nonevi-
dentiary considerations on the part of the jury: “Th is is a case in which the jury 
was not interested in the fi ner distinctions of criminal law.”105 Th ese and other 
responses to K alven and Zeisel’s questionnaire show that the judges have no 
illusions about the impact of their instructions on the jury in comparison to 
the “unwritten law.” According to the study, one judge remarked about the dif-
ference in the verdict he would have reached in a hom i cide case (capital mur-
der) and the one the jury actually delivered (second- degree murder): “Perhaps 
the so- called unwritten law.”106

Although courts strongly criticize the “unwritten law,” they too have found 
a way to avoid harsh verdicts by relying on legal fi ction, such as the rebuttable 
presumption o f tem porary i nsanity. I n Hamilton v . S tate, f or e xample, t he 
defendant appeared at the police station immediately aft er shooting his wife’s 
lover and said: “I have killed Calvin Martin. I didn’t want to k ill that man, a 
number of people may think it was a l ong time, I l ove my wife and children 
and I told Calvin over a year ago if he didn’t leave my wife alone I was going 
to k ill h im.”107 Th e defendant w as c harged w ith murder, c onvicted o f fi rst- 
degree manslaughter, and sentenced to ten years in prison. He appealed, seek-
ing acquittal on the ground of “temporary insanity as a result of months of 
brooding”108 over the aff air between his wife and the victim. Th e appellate court 
opined:

Th e unwritten law, as it is so called, which authorizes a m an to t ake the law 
into his own hands and take the l ife of a p erson a llegedly having i llicit rela-
tions with his wife, does not exist in Oklahoma, but we can perceive where a 
man of good moral character such as that possessed by the defendant, highly 
respected in his community, having regard for his duties as a husband and the 
virtue of women, upon learning of the immorality of his wife, might be shocked, 
or such knowledge might prey upon his mind and cause temporary insanity. 
In fact it would appear that such would be the most likely consequence of ob-
taining such information.109

Th e c ourt c onfi rmed t he c onviction b ut f ound t he s entence e xcessive a nd 
shortened the term of imprisonment from ten to four years.110

Th e c ommon t heme r unning f rom c ases a nd c ommentaries o f c olonial 
times into t he modern application of t he “unwritten law” is t hat t he v ictim 
has wronged the defendant and, at least in part, deserves the harm befallen on 
him. Yet, at the same time, major social transformations— from the woman’s 
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role in the family and society to the public attitude toward marriage and sex— 
have cl early a ff ected t he p erception o f ad ultery a s a s erious w rong. P ublic 
opinion polls suggest that while Americans (90 percent of women and 85 per-
cent of men, according to a recent Pew survey)111 believe that adultery is mor-
ally wrong, many of them do not feel it should be criminalized.112

Th e l aw, to a l arge de gree, ha s f ollowed t he s ocial c hange. I n t he pa st 
forty years, more than half of all states have decriminalized adultery. Today, 
only twenty- four states have criminal adultery laws,113 and only four of 
them classify the off ense as a felony.114 Th ese laws are hardly ever enforced, 
and when enforced, the penalties are usually minor. Moreover, according to 
a cross- section of legal authorities, sociologists, and cultural observers, the 
reason these laws even remain on the books is that they have been “so infre-
quently invoked, there’s been little pressure on anyone to decriminalize 
adultery.”115

Interestingly, w hile t he l egal s tatus o f ad ultery a s a n off ense ha s b een 
steadily declining, t he role of adultery as a def ense i n hom i cide a nd assault 
cases has remained practically unchanged. In the absolute majority of states, 
spousal infi delity can still trigger mitigation from murder to manslaughter. 
In some of those states, only witnessing the adulterous act gives legal grounds 
for mitigation, whereas in other states, simply learning about t he adultery 
from the unfaithful spouse or a third party may be suffi  cient for a successful 
defense.116

Only one state, Mary land, has explicitly excluded spousal infi delity from 
the list of events providing legal basis for provocation. Mary land Penal Code 
reads: “Th e discovery of one’s spouse engaged in sexual intercourse with an-
other person does not constitute legally adequate provocation for the purpose 
of mitigating a k illing from the crime of murder to v oluntary manslaughter 
even though the k illing was provoked by that discovery.”117 Th e law was ad-
opted in response to several trials in which the defendant successfully avoided 
a murder conviction by claiming that he had k illed his wife because he was 
provoked by the discovery of her infi delity.

Th e case that opened the eyes of Mary land residents and led to the passage of 
the revised law occurred in August 1995:

Rosedale re sident Br ian N alls, 2 6, s aid h is w ife, K imberly, ad mitted to 
cheating on him. When she said she was going to leave him that aft ernoon, the 
construction worker responded by pulling out a 12- gauge shotgun. He shot the 
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25- year- old mother as she stood in the kitchen. She died within minutes. He 
then called 911, confessed to the crime and surrendered to police.

Although there was no evidence of infi delity presented at his January 1996 
trial, Nalls was convicted of manslaughter and sentenced to 10 years. He was 
acquitted of second- degree and fi rst- degree murder.118

Ten years aft er the adoption of the Mary land law, no other state has fol-
lowed suit. Considering the strong public sentiment about the immorality of 
adultery evident in polls as well as the longevity of the “unwritten law,” this is 
hardly surprising. Moreover, given that many states have adopted the MPC or 
similar version of provocation which does not list specifi c situational triggers 
but instead mitigates murder to manslaughter in cases of “extreme mental or 
emotional disturbance for which there is a reasonable explanation or excuse,” 
the question becomes partly factual (was the defendant really suff ering such 
extreme mental or emotional disturbance?) and partly legal (should witness-
ing, suspecting, or learning of adultery constitute reasonable explanation or 
excuse for extreme mental or emotional disturbance?).

Assuming both questions are answered affi  rmatively, that is, we agree that 
discovery of an adultery can cause extreme hurt and outrage and that the de-
fendant has in fact experienced them, should that be suffi  cient for a successful 
defense of provocation? As we saw earlier, provocation is based, in part, on the 
justifi catory rationale. Th at calls back the question posed in the beginning of 
this section: should adultery ever justify hom i cide, i f only in part? I b elieve 
that it should not. Under the principle of conditionality of rights, a provoker 
may lose certain rights, and thus diminish the wrongfulness of the perpetra-
tor’s act, only when the provoker attacks a welfare interest of the perpetrator 
protected by law. H istorically, when t he w ife a nd other family members le-
gally r emained i n a qu asi- proprietary r elationship w ith t he h ead o f t he 
 house hold, the justifi catory rationale of provocation in cases of adultery was 
logically cohesive.

Since t hen, both t he legal and t he lay meanings of familial relationships 
have undergone dramatic changes. Today, the law recognizes emotional t ies 
within a family as well as certain duties of care and rescue. However, the pro-
prietary basis of the familial r ights and duties has long since vanished. Per-
haps, conceptually, marital infi delity could be viewed now along the lines of 
detrimental reliance or a breach of trust. If any legal recourse is to be pro-
vided, the remedy for adultery should lie outside criminal law. And de facto, if 
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not de jure, that is where it is. De facto, criminal law no longer protects one’s 
entitlement to ma rital faithfulness. Even under torts, these expectations are 
not generally recognized as a legal right. Only eight states allow alienation- of-
 aff ection lawsuits. Th ese lawsuits are rarely fi led and, when fi led, are usually 
disposed of at an early stage.119 All these developments indicate that spousal 
infi delity s hould no  lon ger prov ide a  ju stifi catory ba sis f or t he def ense o f 
provocation.

Does this automatically mean that discovery of adultery should never 
serve as a mitigating factor? No, it does not. Whether that discovery should 
be regarded a “reasonable excuse” is a totally separate issue. In general, excuse 
is c onsidered r easonable i f a r easonable p erson i n t he defendant’s si tuation 
would not be able to avoid criminal violation.

Consider the paradigmatic excuse defense of duress. Duress may be claimed 
by the defendant who committed an off ense because he was coerced to do  
so by the use of, or threat to u se, unlawful force against himself or another, 
which a person of reasonable fi rmness in his situation would have been unable 
to resist.120 Th e defense of duress is a limited concession to human weakness, 
namely, human fear of death or serious bodily harm. Th is concession, how-
ever, i s t ruly l imited: i n t he predominant majority of jurisdictions, t his de-
fense is unavailable in prosecutions for murder (and sometimes other serious 
off enses) e ven w hen t he m ost st ringent r equirements o f t he i mminent a nd 
inescapable lethal threat are satisfi ed.121

If we  were to grant a similar limited concession to the feelings of hurt and 
wrath aroused by d iscovery of marital infi delity, it might ma ke sense to r e-
strict t he scope of t his excusatory defense i n a si milar fashion. Th e defense 
then would partially excuse (unlike duress, the “heat of passion” is only a par-
tial def ense) t he def endant’s v iolent o utburst o f emo tions i n c ircumstances 
when even a reasonable person would have trouble controlling himself, pro-
vided, however, that the victim has suff ered no serious physical harm.

Th us, a husband who found his wife in bed with another man and killed 
either of them would not be able to claim “heat of passion,” just as he would 
not be able to claim duress for hom i cide committed under compulsion. How-
ever, if he merely threw his wife’s paramour down a fl ight of stairs (prima 
facie assault and battery) and then made t he paramour’s Armani suit, Gucci 
shoes, and Rolex watch follow their own er (prima facie criminal mischief ), he 
would be entitled to instructions on the excusatory mitigation under the “heat 
of passion.”
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Th e foregoing discussion of adultery in the context of provocation may 
shed some light on the frustrating inconsistency of decisions in many prov-
ocation cases. Perhaps those decisions are inconsistent because the current 
law of provocation shelters under its roof two conceptually diff erent defenses. 
Th e fi rst, “true” provocation, is a mix of partial justifi cation and partial ex-
cuse. I ts j ustifi catory c apacity s tems f rom t he r esponsive c haracter o f t he 
perpetrator’s attack on the provoker who was the initial aggressor and vio-
lated s ome i mportant l egal r ights o f t he p erpetrator. Th is d efense s hould 
be available to the perpetrator who killed, injured, or caused other harm to 
the provoker in response to assault, kidnapping, property damage, and sim-
ilar wrongful acts.

Th e other defense, which, for the sake of clarity, may be called the “heat of 
passion,” is purely excusatory. It applies in the circumstances when the perpe-
trator does not have a legal right that the victim not act in a certain way but 
has some moral claim or legitimate expectation that the events that caused his 
loss of control not happen. Th ose events may include witnessing adultery or 
being the target of off ensive taunting or verbal abuse. To the extent the perpe-
trator’s response to t hose events was not grossly disproportionate to t he vic-
tim’s misconduct, the perpetrator should be able to claim partial excuse. Un-
derstandably, when t he perpetrator ha s no legal or moral r ight t hat certain 
unpleasant things not happen yet he loses control and causes serious harm to 
the victim, his reaction may be deemed unreasonable and disproportionate by 
law. Limiting the magnitude of off enses that may be mitigated under the “heat 
of passion” theory may be a good policy solution in cases which by defi nition 
include only completely wrongful acts by the defendant.

Conceptually separating “true” provocation f rom t he “ heat of passion” 
should h elp to a void t raditional c onfusion a bout t he na ture o f a vailable 
mitigation. By defi nition, only “true” provocation by the victim may reduce 
the wrongfulness of the perpetrator’s act. Accordingly, any victim who suf-
fered harm as a result of an off ense committed in the “heat of passion” should 
be en titled to co mpensation. C onversely, co mpensation ma y b e a warded 
only to those “true” provokers who lacked full capacity at the time of the 
off ense.

•  •  •

Th e analysis of the theories of consent, self- defense, and provocation reveals 
a common principle underlying all three defenses and perhaps criminal law 
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in general—the principle of c onditionality of our r ights. By that principle, a 
person may lose some rights because of his own conduct. If that happens, the 
perpetrator o ught n ot to b e h eld ac countable f or v iolating t he r ights t hat 
have b een lost. C hapter 4 d iscusses u nder w hat c ircumstances p eople may 
lose their rights, voluntarily and involuntarily.
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 4 THE PRINCIPLE OF CONDITIONALITY OF RIGHTS

HOW CAN VICTIMS LOSE OR REDUCE THEIR 

RIGHTS?

Th e right not to b e harmed is a f undamental human right and, as such, may 
very rarely, i f ever, be lost completely; however, it may be reduced. Th at  cer-
tainly does not mean that it may suddenly drop from 100 percent to 70 percent. 
What it means is that the right not to be harmed constitutes a cluster of distin-
guishable rights, including the right not to be attacked; not to be attacked with 
deadly weapons; and not to be physically hurt, seriously injured, maimed, tor-
tured, raped, or killed. A person’s actions may trigger the loss of some of those 
specifi c rights and, in this sense, reduce the overall right not to be harmed.

Accordingly, a person who with the own er’s consent destroyed a valuable 
piece of property has violated no rights of the own er and is usually guilty of 
no off ense. And a person who while acting in self- defense applied more force 
than reasonably necessary i s responsible only for t hat “extra” force because 
the aggressor has lost his right not to be attacked at all but retained a right not 
to be attacked with a disproportionate amount of force.1

Th ese examples, illustrating the principle of conditionality of rights, prompt 
a vital question: how can people lose their rights to l ife, liberty, or property? 
Some scholars believe that victims are to b e blamed for any misfortune that 
happens to them. For instance, a criminologist, Heinrich Applebaum, has ar-
gued t hat u nless t he p olice s tart c racking down on t he v ictims of c riminal 
acts, the crime rate in this country will continue to rise.2 In his view, the people 
who are responsible for crime are the victims: “Th ey walk down a street aft er 
dark, or t hey d isplay jewelry i n t heir s tore w indow, or t hey have t heir c ash 
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registers right out where everyone can see them. Th ey seem to think that they 
can do this in the United States and get away with it.”3 Th er efore, Applebaum’s 
solution to the problem was to hold victims responsible:

I say throw the book at a nybody who’s been robbed. Th ey knew what they 
 were ge tting i nto when t hey decided to b e robbed, a nd t hey should pay t he 
penalty for it. Once a person has been a v ictim of crime and realizes he  can’t 
get away with it, the chances of his becoming a victim again will be slim.4

Comparable views have been expressed by legal practitioners and academ-
ics alike. For example, a l awyer representing Mike Tyson at a r ape trial con-
tended in a typical assumption of risk argument that, because Tyson’s propen-
sity f or v iolence w as c ommon k nowledge, “ to d ate h im w as to c onsent to 
sex.”5 Alon Harel, on the other hand, explained his position by considerations 
of e conomic e ffi  ciency a nd a rgued t hat “ protection o f c areless v ictims i s a 
particularly costly enterprise and consequently we may have to sacrifi ce some 
of the protection granted to c areless victims.” 6 To the extent that conclusion 
felt uncomfortable, Harel advised “not to think primarily of the controversial 
rape cases,” to focus instead on numerous morally acceptable situations, and 
to expand the principle in accordance with our moral beliefs.7

Not thinking about an uncomfortable issue is not an option, however, i f 
we a re to b uild t he p rinciple o f c omparative l iability i nto t he s tructure o f 
criminal law. Moreover, Harel’s suggestion to expand the comparative liabil-
ity principle “in accordance with our moral beliefs” does not off er much guid-
ance as to w hat exactly should be done. In a d iverse society like ours, moral 
beliefs d iff er considerably, a nd t heir formation i s oft en aff ected by develop-
ments in criminal law.

In contrast, the conditionality of rights principle provides both the meth-
odology and specifi c answers to the question of how the victim’s conduct may 
reduce the perpetrator’s criminal liability. Pursuant to this principle, there 
are two relevant questions: (1) what rights did the parties possess prior to t he 
prima facie criminal encounter; and (2) has the victim lost or reduced his rights, 
voluntarily or involuntarily? Both questions include legal as well as factual 
considerations. Th e answer to the fi rst one depends, in part, on whether the 
law recognizes par tic u lar rights under par tic u lar circumstances. Th e second 
question involves two inquiries: one, is the right in question alienable (volun-
tarily and involuntarily); and two, has the victim in fact (voluntarily or invol-
untarily) lost or reduced it?
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Voluntary Reduction of Rights

Consent and Alienability of Rights    Naturally, if the victim does not possess 
the relevant right or the right is deemed inalienable, he may not lose or reduce 
it. For example, I have no property rights in my neighbor’s car. Th er efore, I 
cannot eff ectively consent to its use or sale. Conversely, I have property rights 
in my own car, and I c an give valid consent to m y friend’s using it. Th e law 
recognizes the alienability of my property rights in my car. Th is does not nec-
essarily mean that my consent alone would make the use of the car lawful: my 
friend may have no driver’s license, or he may be intoxicated; nevertheless, the 
resulting unlawfulness of the action to w hich I ha ve given consent does not 
make my property rights in my car inalienable. It is some other rule not di-
rectly related to the rule governing my rights in my car that makes my friend’s 
driving unlawful.

Although the law generally permits people to alienate their rights, we oft en 
read about the inalienability of our right to life.8 What this statement usually 
means is t hat consent of t he v ictim is not a def ense to h om i cide. But does 
one necessarily follow f rom t he other? Th e fact t hat, u nder certain c ircum-
stances, an actor may be held responsible for consensual hom i cide should not 
automatically mean that the victim’s right to l ife is inalienable. It can mean, 
just like in the car example, that there is some other rule that makes the killer’s 
conduct unlawful. Judith Jarvis Th omson takes a similar view:

Suppose I a m terminally i ll, and want to b e able to p rovide for my children. 
 Here is a rich man, who likes to kill. I say “For so and so much, to be given to 
my children, you may kill me no w.” Suppose, then, that he accepts my off er, 
and kills me. No doubt he does not ac t well. Perhaps he does what is imper-
missible for him to do . But I t hink it arguable that he violates— even that he 
infringes— no right of mine, and that if he does act impermissibly, it is noth-
ing to do with my rights that makes this so.9

Th e i mplicit r eason t he k iller i n Th omson’s hypothetical do es n ot i nterfere 
with h is v ictim’s r ight n ot to b e k illed i s t hat t he v ictim ha s suc cessfully 
waived it. Th e killer, therefore, may not be punished for violation of the vic-
tim’s rights. However, as I argued in Chapter 3, the victim’s consent to physi-
cal harm may function only as a defense of justifi cation. To be fully justifi ed, 
a person has to establish that he harmed the victim in order to achieve a better 
balance of ha rms a nd evils.  Here, t he perpetrator i ntentionally ha rms both 
the victim’s interest in continued living and the victim’s dignity (like Meiwes, 
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he u ses t he v ictim a s me ans for obtaining a de sired e xperience) si mply b e-
cause he “likes to kill.” Accordingly, he may be only partially justifi ed, and his 
act remains wrongful and criminal.

We, thus, may, and should, do both: recognize the alienability of people’s 
personal rights and punish wrongful harm, even when it is consensual. Th is  
approach eliminates the arbitrary labeling of some people’s rights as inalien-
able a nd su pplies a mo re s atisfactory j ustifi cation for  c riminal s anctions. 
Pursuant to i t, the perpetrator deserves punishment for something he actu-
ally d id, for his w rongdoing, a nd n ot t he v ictim’s i nability to del iver v alid 
consent.

Provided the individual’s right is alienable, he may waive it by consent. To 
be v alid, c onsent ha s to b e f reely g iven a nd r ational.10 From time to time, 
courts deny the validity of factual consent, concluding that it does not satisfy 
those requirements. In People v. Samuels,11 for example, the defendant was 
convicted of aggravated assault for whipping an apparently willing victim in 
the course of production of a pornographic movie. Th e case was complicated 
by the fact that the victim could not be located to confi rm his consent.12 Th e 
court, however, dismissed the very possibility of such consent, saying: “It is a 
matter of common knowledge that a normal person in full possession of his 
mental faculties does not freely consent to the use, upon himself, of force 
likely to produce great bodily injury.”13 Th e Samuels court’s argument is a per-
fect example of circular reasoning: a p erson who consents to X i s insane be-
cause one has to be insane to consent to X. Aft er the victim’s insanity is thus 
established, the conviction follows automatically because consent of an insane 
person is invalid.

It is easy to ridicule this logic. Yet, there are situations when almost any-
one would wonder whether the victim was rational. For example, how ratio-
nal was Brandes when he consented to being killed and eaten by Meiwes? His 
consent to cutting off  his penis some time before his death was hardly valid: 
by that t ime, Brandes had do wned twenty sleeping pills and ha lf a b ottle of 
Schnapps.14 But when he agreed to t he k illing, Brandes was not intoxicated. 
He was informed of every detail of the plan and gave it his full approval, as the 
video made b y Meiwes shows. Brandes was a ma ture ma n a nd a n educated 
professional. He was not clinically insane, a lthough he apparently suff ered 
from a “strong desire for self- destruction.”15

Th is s tory once again raises a que stion regarding t he level of rationality 
and competency that should be required for eff ective consent to bodily harm 
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of diff erent proportions (e.g., rough sex on the one hand and a radical surgery 
on the other). Th e Brandes example also reveals the empirical fallacy of the a 
priori assumption that anyone who consents to pain or injury is crazy: Brandes 
was not. Th is is a disturbing thought but, unless we want the character of our 
society to change dramatically, we may not characterize people’s decisions as 
irrational merely because we disagree with them.

Another argument commonly used by courts to strike the validity of the 
victim’s consent i s t hat, u nder certain c ircumstances, people do n ot ac t en-
tirely voluntarily, even when they are not subject to formal duress or coercion. 
For example, in R. v. Carriere, a Canadian court explained its concern about 
the voluntariness of consensual fi ghts:

[T]he “consent” in many of these “fair fi ghts” with fi sts is oft en more apparent 
than real. Challengers are, most oft en, t hose who feel assured t hat t hey can 
overwhelm opponents. Th ose who accept the challenge oft en do so, not because 
they wish to fi ght, or truly consent to it, but because they fear being branded 
as cowards by their peers.16

Similar issues have been raised in connection with the voluntariness of con-
sent in the sadomasochistic context. Lord Templeman in R. v. Brown classifi ed 
consent of the masochists in the group as “dubious or worthless,” suggesting 
that these individuals  were younger than the men on the sadist side and psy-
chologically v ulnerable.17 Even more serious questions about t he rationality 
and v oluntariness o f c onsent a rise i n c onnection w ith a ssisted su icide a nd 
mercy killings. Th ose who attempt suicide oft en suff er from constant physical 
pain, depression, or other mental disorders. Courts have been duly suspicious 
of t he c laims t hat a si ck i ndividual ha s voluntarily requested de ath. Suc h a 
claim may require a v ery high standard of proof. Yet, at the same t ime, it is 
hard to agree with Justice O’Connor’s conclusion that “the risk that a dying 
patient’s request for assistance in ending his or her life might not be truly vol-
untary justifi es the prohibitions on assisted suicide.”18

Distinguished from the concerns about the validity of consent in specifi c 
circumstances is a truly paternalistic argument that people are inherently in-
capable of rational and voluntary choices and, thus, should not be trusted to 
make important decisions about their lives.19 For instance, H.L.A. Hart took 
this position and rejected John Stuart Mill’s vision of liberty, citing numerous 
factors t hat “ diminish t he sig nifi cance to be attached to an apparently free 
choice or to consent.”20 Hart wrote:
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Choices may be made or consent given without adequate refl ection or appre-
ciation of the consequences; or in pursuit of merely t ransitory desires; or in 
various predicaments when the judgment is likely to be clouded; or under in-
ner psychological compulsion; or under pressure by others of a kind too subtle 
to be susceptible of proof in a law court.21

Few would disagree that people can make “bad” decisions (no matter how 
we defi ne this term) and that their choices are seldom, if ever, free from vari-
ous infl uences. Moreover, as Robin West persuasively argued in her critique of 
Richard Posner’s rationalistic vision of the world, people are oft en driven by 
self- destructive f orces, de sires f or f ailure o r h umiliation, a nd t he u ltimate 
yearning for authority.22 In many instances, people’s consent is socially prede-
termined, and choices people make are not in their best interest. According to 
West, for example, women oft en defi ne themselves as “giving selves” and pic-
ture relationships as consensual in order not to be violated.23

Th ese are all potent arguments in support of the claim that people’s free-
dom of choice is not absolute and, under certain circumstances, people may 
not take full advantage of it. However, limited as it is, this freedom has enor-
mous personal and public value. We associate personal fulfi llment and po liti-
cal f reedom w ith people’s ability to c ontrol t heir l ives a nd ma ke social a nd 
po liti cal choices. Th e very concept of responsibility would lose sense if we take 
away p eople’s r ight to ma ke t heir o wn m istakes a nd de al w ith t he c onse-
quences. F inally, t he f act t hat p eople’s c hoices ma y b e i mperfect do es n ot 
mean that “Big Brother” is more likely to make better choices for them. As 
Paul Roberts correctly pointed out:

Paternalism at i ts b est en tails w ell- meaning a nd j ustifi ed i nterference w ith 
autonomous choice. But if in practice things do not work out for the best— if, 
for example, one’s leaders are incompetent, corrupt, stupid, or evil— paternalism 
is the royal road to tot alitarianism, since it invites government to sub stitute 
for its citizens’ expressed preferences that which the state judges they “really” 
(objectively) want or need. Th is is a recipe for tyranny.24

To sum up, laws that serve to ensure that people’s harmful self- regarding 
decisions are rational and voluntary— that is, truly refl ect their preferences— 
promote the values of liberty and autonomy. Such laws should be balanced 
to r equire h igher p roof o f r ationality a nd v oluntariness a s t he a mount o f 
harm increases. At the same time, laws that deny people the power to make 
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self- regarding decisions that hurt no one but themselves signifi cantly encroach 
upon i ndividual a utonomy a nd, i n t he a bsence o f s erious p ublic ha rm, a re 
unacceptable in a free, demo cratic society.

Assumption of Risk    Assumption of risk is considered to be a form of con-
sent. S pecifi cally, i t c onstitutes e xpress o r i mplied c onsent to u ndertake a 
certain risk of harm.25 Implied consent is given by, or may be imputed to, the 
victim when he undertakes a substantial risk of harm— whether recklessly, 
negligently, or even nonculpably (e.g., in a situation when the dangerous con-
duct may b e ju stifi ed or excused by t he c ircumstances).26 For  example, i f I 
convince my visibly inebriated friend to drive me home, I should be deemed 
to have assumed the risk of a car accident and possible injuries. I might have 
chosen that risk recklessly (I thought it would be fun to watch my drunken 
friend’s driving), negligently (I unreasonably believed my friend to be sober), 
or n onculpably ( I b ecame sudden ly i ll, a nd n o o ther t ransportation w as 
available).27

Th e requirements for a v alid assumption of risk are essentially the same 
as for consent in general. In order to be eff ective, assumption of risk must be 
informed, voluntary, and given for the par tic u lar, or substantially the same, 
conduct o f t he ac tor.28 I n t he w ords o f t he Restatement (Second) o f Torts, 
“consent to a  fi ght with fi sts is not consent to an act of a very diff erent char-
acter, such as biting off  a fi nger, stabbing with a knife, or using brass knuck-
les.”29 Similar criteria applied to a c riminal case would explain why consent 
to date Mike Tyson may not be viewed as consent to sexual assault by Mike 
Tyson.

At t he same t ime, assumption of r isk is d istinguishable f rom consent in 
some signifi cant respects. Discussing the diff erence between the two concepts 
in the law of torts, John Mansfi eld wrote:

Consent is the right term to use when the plaintiff  was willing that a certain 
event occur, probably some conduct on the part of the defendant, because he 
desired an invasion of a normally protected interest. Ordinarily he will believe 
that the invasion is substantially certain to follow the event, and the term con-
sent focuses on his belief in the certainty of the invasion. Assumption of risk 
is the right term to use when the plaintiff  was willing that a certain event occur, 
but he neither desired an invasion of a normally protected interest nor did he 
suppose that such an invasion was substantially certain to result. Th e focus is 
on the uncertainty of the result from the plaintiff ’s point of view.30
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In other words, for Mansfi eld, the diff erence between consent and assump-
tion of r isk l ies in how t he v ictim subjectively perceives t he probability and 
desirability of a right infringement. In the case of consent, this probability is 
very high and the right infringement is desirable; in the case of an assumption 
of risk, the probability of a r ight infringement is much more remote and the 
right infringement is undesirable. I wonder whether this observation is neces-
sarily correct. Consent does not always presume higher certainty or desirabil-
ity of the authorized conduct. I ma y reluctantly agree to l et a f riend borrow 
my rol ler blades for the weekend, a lthough I a m practically certain that she 
will not take advantage of my consent: not only is she aware of how much I 
resent people who borrow my things, but also her foot is four sizes larger than 
mine.

In contrast, assumption of risk may include a very high degree of certainty 
that a pa r tic u lar result will follow. For example, I may desire to en hance my 
appearance by means of a cosmetic surgery. I may be aware that most patients 
who have gone through this surgery have developed certain unpleasant side 
eff ects. I agree to the surgery and assume the risk that I will also suff er those 
side eff ects. I obviously hope that I will be an exception, but based on the avail-
able statistics and my doctor’s opinion, I am practically certain that the risk of 
those side eff ects will materialize. Th us, neither the objective probability nor 
the victim’s subjective belief regarding the probability of a right infringement 
marks t he d iff erence between consent a nd assumption of r isk. W hat i s t his 
diff erence then and is it even signifi cant for the voluntary reduction of rights?

Heidi Hurd has expressed concern that if we treat assumption of risk as a 
form of consent, then a victim “could be thought to have assumed the risks of 
a defendant’s wrongdoing whenever she knew of those risks and voluntarily 
encountered them.”31 As a result,

[w]e should then fi nd that a woman who wore a low- cut red dress to a ro ugh 
bar reduced her rights against rape if she knew that in dressing provocatively 
she m ight i ncite t he u nwanted at tentions o f a d runken a ggressor. A nd w e 
should fi nd that the jogger who entered Central Park at dusk knowing of the 
risk o f b eing mugged w as c omplicit i n h is own mugging; h is voluntary a s-
sumption of a k nown risk properly reduces the penalty imposed on the pre-
dictable assailant. And we should fi nd that the woman who ran to the store for 
a jug of orange juice on New Year’s Eve voluntarily reduced her rights against 
being s truck b y a d runk d river, f or s he k nowingly a nd vol untarily i nvited 
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those risks when she ventured onto the roads on that treacherous night. And 
we should fi nd that a person who knowingly left  her keys in her car invited its 
theft , thus reducing the penalty justifi ably imposed on the car thief.32

To avoid this unfortunate outcome, Hurd suggested that the victim should be 
deemed to have reduced his rights only when the victim consents either to 
another’s physical contact with his person or property or, alternatively, to an-
other’s wrongful conduct under circumstances in which the v ictim appreci-
ates its risks and wrongfulness. In the fi rst case, consent is “morally magical” 
because it eliminates wrongdoing altogether (e.g., consensual sex is not wrong). 
In t he s econd c ase, w rongdoing i s not el iminated but t he v ictim should b e 
thought complicit in the wrong done to him as a result of that conduct (e.g., a 
person w ho w as h urt w hile p laying R us sian ro ulette i s c omplicit i n h is 
injury).

I a m n ot p ersuaded t his c ontact- conduct d istinction i s h elpful. I t i s n ot 
clear to me, for instance, why we should put consent to physical contact into a 
separate category. What if A, an adult woman, consents to someone watching 
her take a shower, or taking nude pictures of her, or posting those pictures on 
the Internet? Th ere is no physical contact involved in any of these situations. 
However, A’s c onsent s eems to b e e qually “morally ma gical” i n t hat i t c om-
pletely eliminates wrongdoing. On the other hand, I do not think that consent 
to killing, torture, or live cannibalism, which, according to Hurd, fi ts into the 
fi rst category, is always “morally magical.” I doubt that Brandes’s consent to all 
those acts completely eliminates their wrongfulness. As discussed earlier, the 
concept of wrongfulness should not be limited to the violation of rights alone.

Moreover, t his c ontact- conduct d istinction i s n ot n ecessary i n o rder to 
“accurately parse between those who drag race and those who leave their keys 
in vehicles stolen by drag racers.”33 To lose a right voluntarily, the victim has 
to authorize par tic u lar conduct of the defendant. A p erson assumes the risk 
that t his par tic u lar conduct may cause h im ha rm; however, he does not as-
sume the risk of diff erent conduct— in the same way a p erson who explicitly 
consents to pa r tic u lar c onduct do es n ot a utomatically c onsent to d iff erent 
conduct. Accordingly, a drag racer assumes the risk that he and his competi-
tors will be driving at a very high speed on the road that is not suited for such 
races. He does not assume the risk, however, that a losing competitor will pull 
out a g un and shoot him. Th e drag racer has consented only to t he race and 
not to the shooting.
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When a p erson leaves his keys in t he ignition, he may mean nothing by 
that act and authorize nothing. Or, alternatively, he may mean that, based on 
an earlier communication, his friend should feel free to borrow the car for a 
few hours. In the second example, the conduct, which the car own er has au-
thorized, is his friend’s limited use of the car; nothing more, nothing less. In 
either case, he clearly did not authorize a thief to take his car.

Perhaps a mo re important distinction between consent and its construc-
tive form, assumption of risk, lies in how these two concepts relate to unlaw-
ful ac ts. A p erson may, e xpressly or t acitly, consent to unlawful conduct of 
another; in that case, he becomes a c oauthor of his injury. Th ese are, for in-
stance, cases of consensual deadly torture or drag racing. However, a person 
may not be deemed to have assumed the risk of unlawful conduct by another. 
Th at is so because people who violate the law have no right to force others to 
accommodate their criminal behavior by acting in a certain way or refraining 
from action. “In civilized society men must be able to assume that others will 
do them no intended injury— that others will commit no intentioned aggres-
sions upon t hem.”34 A d iff erent rule would reward unlawful behavior at the 
cost of lawful behavior, which would be both unfair and ineffi  cient.35 In addi-
tion, such a rule would contradict the internal logic of criminal law. Consider, 
for instance, the law of complicity.

To b e ac countable for a w rongful ac t of a nother i n de pen dent ac tor, one 
does not have to do much. Th e most trivial of assistance or encouragement is 
suffi  cient to result in accomplice liability. In State v. Helmenstein, for example, 
while a few teenagers  were discussing prospective burglary of a c on ve nience 
store, a sister of one of them “expressed a desire for some bananas.”36 Th e court 
opined that this “clearly would make her an accomplice.”37 In the famous (or 
rather infamous) British case of Wilcox v. Jeff ery, the defendant’s role was even 
less prominent: he was present at a London concert of the celebrated Ameri-
can s axophonist C oleman Ha wkins a nd l ater p ublished a n a rticle a bout i t. 
Th e court found h im g uilty of a iding a nd abetting Hawkins’s v iolation of a 
law prohibiting foreigners to t ake “employment paid or unpaid while in the 
United Kingdom.”38 Lord Goddard summarized the facts relevant to Wilcox’s 
conviction:

Th e appellant attended that concert as a s pectator. He paid for his ticket. Mr. 
Hawkins went on t he s tage a nd del ighted t he audience by playing t he s axo-
phone. Th e appellant did not get up and protest in the name of the musicians of 
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En gland that Mr. Hawkins ought not to be  here competing with them and tak-
ing the bread out of their mouths or the wind out of their instruments. It is not 
found that he actually applauded, but he was there having paid to go in, and, no 
doubt, enjoying the per for mance, and then, lo and behold out comes his maga-
zine with a most laudatory description, fully illustrated, of this concert.39

In contrast with the minimal requirements of actus reus, the level of the 
mens rea necessary to e stablish complicity is very high. Th e rule adopted in 
the majority of states is that unless one has the purpose to promote or facilitate 
the conduct constituting the off ense committed by another, he is not an ac-
complice.40 True, in many jurisdictions “a person encouraging or facilitating 
the commission of a c rime [may] be held criminally l iable not only for t hat 
crime, but for any other off ense that was a ‘natural and probable consequence’ 
of t he c rime a ided a nd a betted.”41 Th e natural- and- probable- consequences 
doctrine, however, has been subject to s evere criticism. A n umber of courts 
and the MPC have rejected it, maintaining that when the conduct of the prin-
cipal is “not within the conscious objective of the accomplice,”42 the accom-
plice is not liable for it. In other words— consistently with other criminal law 
doctrines— a p erson ma y b e r esponsible f or mo re- severe- than- anticipated 
consequences of a w rongful ac t, but i f t hat ac t was committed by someone 
 else, he may be responsible only for the consequences of the act that he pur-
posefully supported.

Th e analogy of the law of complicity with the doctrines of consent and as-
sumption of risk is rather lucid: to put a stamp of approval on the conduct of 
the p erpetrator, t he v ictim m ust p urposefully su pport that c onduct. D rag- 
racers or R us sian roulette p layers pa rticipate i n a jo int enterprise a nd t hus 
purposefully support each other’s high- risk conduct.43 A terminally ill patient 
purposefully supports his f riend’s act of g iving him a l ethal injection. But a 
woman wearing a low- cut red dress does not purposefully support the act of 
rape. She may be aware of the provocative qualities of low- cut red dresses, and 
she ma y b e r eckless o r n egligent i n h er c hoice o f c lothes a nd c ompanions. 
Nevertheless, she should not be deemed to have assumed the risk of rape, be-
cause to be at least in part accountable for an act of another, one must have the 
purpose to promote or facilitate that conduct.

Another way to come to the same conclusion is by looking at the material 
elements of an off ense. Under the MPC, material elements include criminal 
conduct, its result, and attendant circumstances that satisfy the defi nition of 
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the off ense and negate any defense of justifi cation or excuse.44 To reduce one’s 
rights voluntarily, a person does not have to act purposefully with respect to 
the result or attendant circumstances; however, he must purposefully engage 
in or authorize the conduct that results in social harm. For example, a person 
may negligently perceive his drunken friend as sober (attendant circumstance) 
and he may negligently disregard the risk of being injured (result), but as long 
as h e p urposefully p ersuaded h is d runken f riend to d rive h im h ome (con-
duct), he may be said to have assumed the risk of harm. In contrast, if a person 
authorized his friend to g ive him a lethal injection (conduct) in order to k ill 
him (result) but a friend chose to stab him to death (same result but diff erent 
conduct), the k iller would not be able to c laim that the deceased has volun-
tarily waived his right to life.

Th e question that naturally arises from this discussion is how close should 
that “other” conduct be to t he authorized act in order to be covered by the 
victim’s c onsent o r a ssumption o f r isk? I c an s ee t wo s ets o f s cenarios i n 
which the victim’s consent is extended to the “other” conduct: one, when the 
“other” conduct is incident to the authorized act; and two, when it is inadver-
tent, that is, involuntary (a refl ex) or voluntary but either nonculpable or, at 
worst, negligent (if the “other conduct” is negligent, the perpetrator may still 
be held responsible for a n off ense for w hich negligence su ffi  ces to establish 
culpability).45

Some ac tions a re n ecessarily i ncidental to t he a uthorized c onduct, a nd 
some consequences are incidental too. By letting a friend borrow my car 
parked in my driveway, I also license him to enter my property without com-
mitting trespass. But by inviting a friend for a drink, I do not authorize him to 
assault me — simply b ecause o ne ac t do es n ot require t he o ther. Ob viously, 
nothing is black- and- white in the real world, and oft en the determination of 
what is “incidental” would not be as much a categorical matter as a matter of 
degree. Yet the distinction is still helpful. It allows us to see why a sportsman 
who consents to a boxing match takes a chance that he may be severely beaten, 
yet he does not assume the risk of being stabbed. And why a woman who con-
sents to a k iss takes a c hance that she may contract her partner’s herpes, yet 
she does not assume the risk of being raped.

Th e second situation, in which the victim voluntarily reduces his right not 
to be harmed without authorizing the specifi c harmful conduct, is a c ase of 
a m ishap. Take t he 1988 prosecution o f Joseph Porto c harged w ith s econd- 
degree murder for the strangulation death of his girlfriend, Kathleen Holland. 
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At his trial, Porto took the witness stand and tearfully confessed. According 
to his testimony,

Holland had begged him to wrap a rope around her neck to produce a state of 
near suff ocation, called sexual asphyxia, that is said to heighten erotic plea-
sure. In his excitement, he said, he pulled too hard. Nassau County Prosecutor 
Kenneth L ittman der ided t he ne w s tory a s t he “oops de fense.” But t he jury 
found Porto guilty on only the lesser charge of criminally negligent hom i cide, 
a crime punishable by no more than four years in prison.46

Porto told the court that he had smothered Holland till his “hands got tired,” 
then used his high school graduation tassel to do even a better job. Kathleen 
Holland did not authorize Porto to choke her so hard. But, provided Porto’s 
story was true, the jury delivered a fair verdict. When people engage in dan-
gerous activities involving other people, they assume the risk of a misunder-
standing, m istake o f judgment o r i mperfect p er for mance by o thers. B eing 
merely clumsy or slow or dim is not yet a crime. Only when the perpetrator is 
grossly negligent should he be held liable, and even then, only for an off ense 
for which negligence s atisfi es t he required level of c ulpability. Porto’s con-
duct was beyond merely clumsy, slow, or dim. Based on his own testimony, 
he su rpassed t he level of ordinary, c ivil negligence; t hus, t he jury’s verdict 
was appropriate.

Of sp ecial i nterest a re c ases i n w hich t he s cope o f t he v ictim’s c onsent 
matches the scope of the parties’ actions and the defendant is not the direct 
cause of t he ha rm to t he v ictim. E xamples i nclude c ases of de ath resulting 
from a fatal round of Rus sian roulette or a drag race, that is, cases in which we 
can speak about the victim’s explicit consent to, or disregard of, substantial risk. 
Consider Commonwealth v. Peak.47 In that case, three buddies, John Young, 
George Ramsey, and Charles Peak, “aft er discussions in two barrooms, agreed 
to race their cars.”48 Young lost control of his car and was killed in an accident. 
Th ere  were no other casualties.49 Ramsey and Peak  were found guilty of invol-
untary manslaughter of Young.50 Th e court opined:

Defendants by participating in the unlawful racing initiated a series of events 
resulting in the death of Young. Under these circumstances, decedent’s own 
unlawful c onduct do es not a bsolve de fendants f rom t heir g uilt. Th e ac ts o f 
defendants  were c ontributing a nd sub stantial f actors i n b ringing a bout t he 
death of Young.51
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It seems fair that the victim’s own recklessness should not completely ab-
solve the defendants of their guilt. Th e question is: their guilt for what? Ram-
sey a nd Peak a re c ertainly g uilty o f v iolating t he l aw p rohibiting sp eeding 
contests, but a re t hey g uilty of k illing Young?  Wasn’t it Young himself who 
agreed to participate in the race?  Wasn’t it his own lack of judgment or poor 
driving skills that cost him his life? Some courts, aft er struggling with these 
questions, have found no liability because the defendants’ conduct was not the 
direct cause of the victim’s death.52

Juries oft en acquit defendants in similar circumstances, regardless of what 
the law says. For example, in a drag race case reported by Kalven and Zeisel, 
the jury acquitted t he defendant of a ll hom i cide charges, a nd t he judge ex-
plained: “Because t he jury d id not follow t he c harge of t he c ourt, t hey s aw 
some evidence of contributory negligence on part of the person assaulted.”53 
In another case, a woman was charged with negligent hom i cide for acciden-
tally killing a friend. Th e two had been drinking and playing with a .22 caliber 
revolver, fi ring it at random and playfully snapping it at each other. On one of 
those rounds, when the defendant was holding the gun, it went off  and killed 
the v ictim. Th e j ury d isregarded t he j udge’s i nstruction a nd ac quitted t he 
defendant.54

But is the all- or- nothing verdict appropriate in these circumstances? Per-
haps a more realistic and fair approach would be to apportion responsibility 
among those who have contributed to t he criminal outcome, specifi cally, to 
hold Ramsey and Peak liable for the death of Young but reduce their level of 
liability. For instance, i f negligent hom i cide is a f elony of the third degree,55 
Ramsey’s a nd P eak’s pa rticipation i n a d angerous ac tivity t hat r esulted i n 
hom i cide c ould b ring t hem t he c onviction o f a m isdemeanor. I n f act, t he 
MPC already has a provision that may be used for that purpose. Section 211.2 
prohibits reckless conduct that “places or may place another person in danger 
of death or serious bodily injury.”56 Convicting Ramsey and Peak under that 
section would refl ect t he level of t heir fault better t han either fi nding them 
guilty of hom i cide by twisting the concept of proximate causation or relieving 
them of any responsibility.

To recap, the victim may reduce his right not to be harmed either by 
explicit consent or by assumption of risk. In both instances, the victim 
must be informed, act voluntarily, and either purposefully authorize certain 
harmful self- regarding conduct or purposefully engage in a risky activity. To 
the extent the harmful actions (1) are within the l imits of, or substantially 
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the s ame a s, or i ncidental to t he authorized c onduct or (2) v ary f rom t he 
authorized c onduct t hrough n o f ault o f t he p erpetrator o r b ecause o f t he 
perpetrator’s negligence, the perpetrator’s l iability for the harm to t he v ic-
tim sh ould b e r educed o r el iminated. Yet t he p erpetrator sh ould b e f ully 
responsible for h is ha rmful u nauthorized ac tions committed recklessly or 
intentionally.

Involuntary Reduction of Rights

In a n involuntary case, t he criterion for determining whether a v ictim has 
lost any of his rights is embedded in the very concept of conditional rights. 
By the doctrine of social duty, “each one is required to use his own rights, as 
not to injure the rights of others.”57 Quoting a famous saying oft en attributed 
to Justice Holmes, “ the r ight to s wing my fi st ends w here t he o ther ma n’s 
nose begins.”

Th e c orollary o f ha ving a r ight i s t hat s omeone owes t he r ight- holder a 
duty.58 If I have a r ight to l ife, you may not kill me. If you try to k ill me, you 
violate your duty to me and thus lose moral parity with me. Th at loss of moral 
parity reduces your right to i nviolability and allows me to d isregard it to the 
extent necessary to protect my right to life. Th is is a case of complete justifi ca-
tion. Overstepping these boundaries in cases of imperfect self- defense (either 
by exceeding the level of force reasonably necessary for the defense or by not 
following other requirements of a valid exercise of self- defense) or provocation 
results only in partial justifi cation of the perpetrator. In contrast, in cases of 
mistaken self- defense and provocation, when the defendant strikes someone 
who has not v iolated a ny of h is r ights, t he conduct of t he v ictim provides 
off enders with no justifi cation at all (although it may provide them with an 
excuse).

Th e conditionality o f r ights app roach off ers a p ractical a nd l ogical a lgo-
rithm for distinguishing relevant and irrelevant elements of the victim’s con-
duct. For example, it makes it clear that a woman may not reduce her right not 
to be raped by wearing sexy clothes, having a d rink with the off ender, being 
involved in a prior relationship with him, or even agreeing to some intimacy. 
She does not reduce her rights simply because the off ender has no correspond-
ing right that she not do a ny of these things. Th e inherent l imitation on the 
victim’s involuntary r eduction of r ights, t herefore, c an b e s tated a s follows: 
Th e off ender’s liability may be mitigated by the conduct of the victim only if the 
off ender has the right that the victim does not e ngage in s uch conduct. If that 
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language  were e xplicitly in cluded in  j ury in structions, j urors w ould h ave 
much better guidance as to what factors may or may not weigh on the deter-
mination of the perpetrator’s guilt.

Naturally, the victim may lose or reduce his right only if the right is for-
feitable. A ssuming a ll r ights a re a lienable v oluntarily, a re t hey n ecessarily 
forfeitable as well? Th ere is a reason to believe that they are not. For example, 
an argument can be made that no matter what a person does, he may not in-
voluntarily lose his right not to be tortured, either by the state or by an indi-
vidual. I nternational a nd national s tatutes a nd c ourt de cisions have u nani-
mously ma intained t hat t he r ight to b e f ree f rom torture i s a ba sic human 
right, not merely a revocable privilege. In line with this, the Universal Decla-
ration o f Human R ights s tates: “N o o ne sha ll b e sub jected to to rture o r to 
cruel, inhuman or degrading treatment or punishment.”59 Unlike some other 
provisions of the Declaration, this one does not contain any qualifi ers. A per-
son may not be tortured even if the torture is infl icted nonarbitrarily and for 
a good cause.60 Similarly, in Public Committee Against Torture in Israel v. State 
of Israel, the Israeli Supreme Court, confronted with a “ticking bomb” argu-
ment, held that interrogation must be “free of torture, free of cruel, inhuman 
treatment o f t he subject a nd f ree o f a ny de grading ha ndling w hatsoever.”61 
Th e c ourt s tressed t hat, u nder b oth i nternational a nd Isr aeli l aws, “ [t]hese 
prohibitions a re ‘absolute.’ Th ere a re no exceptions to t hem a nd t here i s no 
room for balancing.”62

Of c ourse, t he l anguage o f t he Universal De claration o f Human R ights 
and the Israeli Supreme Court’s decision may be explained without relying on 
the theory of rights. In fact, it may be explained by the already familiar con-
sideration of dignity: in order to preserve dignity, we, as society, choose to 
criminalize i nvoluntary to rture, e ven t hough t he v ictim ma y ha ve l ost h is 
right not to be tortured.

Th is is a plausible argument, and it has the beauty of symmetry and con-
sistency with the explanation of the ban on voluntary torture. However, I do 
not believe that there ought to be complete symmetry between the theories of 
voluntary and involuntary alienability of rights. Th e law that recognizes peo-
ple’s rights to interact voluntarily confi rms our deeply embedded, systematic 
expectations of liberty; such a law refl ects the default rule. In contrast, the law 
that allows people to disregard other people’s rights is an exception. Naturally, 
an exception must be much more narrowly craft ed than a rule; therefore, it is 
reasonable to suppose that some rights are not forfeitable even though they 
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are alienable. For example, I may donate a kidney voluntarily. But assuming I 
choose not to, I should never lose the right to retain my kidneys— not even if, 
through my fault, someone suff ered a kidney failure and required immediate 
organ t ransplantation. A ll t his, o f c ourse, do es n ot preclude t he p ossibility 
that the ban on involuntary torture is mandated by several reasons, including 
the high value of certain rights for personhood and our collective interest in 
preserving human dignity.

Even though courts have not explicitly articulated their rationale, they 
have consistently denied the perpetrator full or partial justifi cation in cases of 
torture. In Sensobaugh v. State, for example, a h usband found his w ife w ith 
another man “under circumstances justifying the conclusion that they  were 
about t o h ave c riminal re lations.”63 Th e h usband p ulled o ut a g un b ut i n-
formed the other man that he did not intend to kill him; instead he “tied the 
[man], and while tied, cut off  his penis with a razor.”64 At the time of the trial, 
Texas l aw v iewed t he k illing o f a pa ramour d iscovered f ragrante del icte a s 
justifi able hom i cide. Th e c ourt, however, r efused to g ive t he defendant a ny 
benefi t of that law and declared him guilty of aggravated assault. Th e appellate 
court affi  rmed the conviction and punishment (not exceedingly harsh though: 
a fi ne of $300 and two- months’ imprisonment), opining: “Doubtless, if serious 
bodily injury had been infl icted by the appellant in an attempt to k ill the in-
jured party, his immunity would be secure under the statute, but the record 
negatives such an intent and makes it plain that his intent was not to kill but 
to torture and maim the paramour.”65

What other rights may not be lost involuntarily? Should the right not to be 
raped be one of them? Douglas Husak, for instance, sees “no reason to exempt 
rape from the class of off enses for which victim fault can mitigate the liability 
of perpetrators.”66 One situation Husak has in mind is when “a woman agrees 
to have sex with a man, allows him to penetrate her, but changes her mind and 
asks him to stop in the midst of sexual intercourse.”67 Husak suggests that in 
these c ircumstances t he p erpetrator’s l iability m ight b e m itigated. I c annot 
agree with this view for a number of reasons.

To lose a right involuntarily, the victim must somehow assault an impor-
tant right of the perpetrator. In other words, post- penetration rape might be 
fully or partially justifi ed if the perpetrator had a r ight that his sexual part-
ner continued the intercourse as long as the perpetrator desired. I do not be-
lieve such a right exists. By consenting to undergo a root canal procedure or 
to attend a friend’s poetry reading, one does not acquire an obligation to go 
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through t he pa inful experience until t he very end. Moreover, one does not 
assume t he r isk t hat t he dentist w ill c ontinue d rilling de spite t he patient’s 
desperate objections. It seems obvious that the same should be true for sexual 
contact, no matter what is the reason for the request to stop it— pain, psycho-
logical discomfort, or anything  else.

Courts refuse to order specifi c per for mance even of commercial contracts 
for p ersonal s er vices b ecause “ to do s o would . . .  run c ontrary to t he Th ir -
teenth Amendment’s prohibition against involuntary servitude.”68 To the ex-
tent values of liberty and personal autonomy are worth anything, frustrated 
sexual e xpectations may g ive r ise to a g rudge, but not to a l egal (or moral) 
right to proceed with the unwanted intimacy.

One c ould a rgue t hat m itigation o f t he def endant’s l iability i n c ases o f 
post- penetration rape would be consistent with the philosophy of the MPC, 
which reduces rape from a felony of the fi rst degree to a felony of the second 
degree if the victim was a “voluntary social companion of the actor upon the 
occasion of the crime” or had “previously permitted him sexual liberties.”69 I 
will not add anything new by saying that the Sexual Off enses section of the 
MPC c an ha rdly s erve a s a mo del f or s exual c rimes l egislation a nd sh ould 
have been revised long ago.70

Even if the victim violated a legitimate right of the perpetrator, should her 
misconduct partially justify rape? Suppose a woman slaps a man on the face, 
he loses control, and, in a s tate of rage, rapes her. I do n ot think that in this 
case t he defendant should b e g ranted m itigation. R ape i s no d iff erent from 
physical torture, which is not subject to the defense of provocation (in part, of 
course, because both ac ts a re not completely i mpulsive; t hey t ake t ime a nd 
deliberation and, thus, go against the requirement that the perpetrator have 
no opportunity to cool off ).

Perhaps, for the sake of clarity, statutes should explicitly say that rape may 
not be “provoked.” Some statutes already do that for purposes of penalty miti-
gation. For example, the Federal Sentencing Guidelines authorize a sentence 
reduction in the case of wrongful conduct by the victim. Th e statute, however, 
makes this mitigation unavailable for sexual off enses.71 Similarly, Alaska de-
nies p enalty m itigation ba sed on t he v ictim’s p rovocation i n s exual a ssault 
cases.72

Finally, to be justifi ed under the theory of self- defense, the rape must be 
immediately necessary to prevent the victim from causing serious harm to the 
perpetrator. I suppose a case of “raping in self- defense” would look like that: a 
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woman a ttacks a ma n w ith a k nife. Th e ma n i s n ot a rmed. To prevent t he 
woman from stabbing him, he has only one choice: to rape her. I may be lack-
ing in imagination, but I have trouble visualizing this scenario.

• • •

Th e foregoing analysis of the law and its rationales strongly suggests that the 
principle of conditionality of rights is a general principle of criminal law. Pur-
suant to this principle, one may lose his rights not to be harmed either volun-
tarily, by consent or assumption of risk, or involuntarily, by an attack on some 
rights of others. When the victim loses a r ight and suff ers certain harm, this 
harm should not be imputed to the perpetrator.

People do not lose their rights involuntarily unless they have violated a 
duty to t he p erpetrator. Si nce p eople do n ot owe c riminals a d uty to l ock 
their cars, or not walk down a street aft er dark, or dress conservatively, they 
do not  lo se t heir r ights not  to  b e o ff ended b y f ailing to t ake p recautions 
against a possible off ense. Quoting Fletcher, “this is what it means to be a free 
person, a nd t he criminal law protects t his f reedom by not censuring t hose 
who expose themselves, perhaps with less than due care, to r isks of criminal 
aggression.”73

Yet, b efore t his g eneral p rinciple ma y b e i mplemented i nto t he b ody o f 
criminal law, it needs to be defi ned with more precision. What does it mean to 
say that a person has a “right”? Are these rights moral or legal? Do people have 
the r ight not to b e subjected to a r isk of ha rm, not only t he r ight not to b e 
harmed? And if they do, what does this right entail? Th ese and other related 
questions are discussed in the remainder of this chapter.

WHAT DO “RIGHTS” MEAN?

The Place of the Principle of Conditionality of Rights 

in a Larger Theory of Rights

To have a right means to have a certain moral or legal status that defi nes the 
scope o f f reedoms a nd obl igations b etween t he r ight- holder a nd o thers. 
People can terminate or suspend their rights and thereby change these free-
doms and obligations. Th e principle of conditionality of rights explains how, 
under c ertain c ircumstances, t he v ictim’s c onduct c an b ring a bout t hat 
change. To defi ne the meaning and boundaries of this principle with higher 
precision, it may be helpful to place it within the context of various rights- 
based relationships.



110 TOWARD A UNIFYING THEORY

In hi s infl uential w ork, Wesley N ewcomb H ohfeld p ointed o ut t hat t he 
word right may have s everal d iff erent meanings.74 To highlight distinctions 
among them, he put each meaning in a correlative pair and came up with four 
concepts: right (in the strict sense), privilege, power, and immunity. Pursuant 
to Hohfeld’s t ypology, a r ight is a c laim by one person against another. Th e 
correlative of a right is a duty or, using Judith Jarvis Th omson’s term, a behav-
ioral constraint.75 If X has a right to life, others have a duty not to kill him.76 If 
they kill him, they breach their duty to X. In contrast, a privilege is merely 
one’s freedom from the right or claim of another; its correlative is not a duty 
but a “no right.” If Y unlawfully attacks X, X may use force in self- defense. X 
acts under a privilege, and Y has no right that X not act that way. On the other 
hand, Y does not have a duty to stay put and let X kill him. Y may quite law-
fully run away.77

A power, according to Hohfeld, is one’s ability to change an existing legal 
arrangement and, as a result, change the legal and moral rights of others. Th e 
correlative of power is liability. If Y extends to X an off er to purchase X’s car, 
X acquires the power to accept the off er and, by doing so, unilaterally change 
his legal relations with Y, namely, impose on Y a liability to buy X’s car.

Finally, immunity is freedom from the power of others regarding a certain 
legal relationship; it i s correlative of d isability. Until a nd unless X a grees to 
sell Y h is car, X i s immune in his property rights as against Y a nd everyone 
 else “ who ha s n ot b y v irtue o f sp ecial o perative f acts ac quired a p ower to 
alienate X’s property.”78

If we  were to defi ne the principle of conditionality of rights in Hohfeld’s 
terms, it would be characterized as the victims’ power to change the balance 
of r ights (in t he broad sense) between t hemselves a nd t he perpetrators. For 
example, normally X ma y not h it Y. Y ha s i mmunity (and X ha s d isability) 
with regard to Y ’s personal inviolability. We may a lso say that Y ha s a r ight 
not to be assaulted, and X has a duty not to assault him. However, Y possesses 
the power to change this state of events: if Y attacks X fi rst, X will acquire the 
privilege of self- defense, and, to the extent necessary to X’s defense, Y will not 
have the right that X not exercise this privilege. Alternatively, Y may consent 
to a boxing match with X a nd thereby change the  whole spectrum of rights- 
based moral and legal relationships between X a nd Y. By c onsenting, Y a lso 
exercises his power to change X’s and Y’s moral and legal status vis-à- vis each 
other. Th e p rinciple o f c onditionality o f r ights i s, t herefore, a n e xample o f 
victim- specifi c powers.79
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More precisely, quoting A lon Ha rel, i t i s a n e xample o f “v ictim- specifi c 
powers which can be triggered exclusively by the victim’s action rather than 
powers to c hange the circumstances in a w ay which indirectly results in the 
reduction of rights possessed by the victim.”80 In other words, the principle of 
conditionality of rights describes only those cases in which (1) the victim’s ac-
tion (2) directly changes the balance of rights between the victim and the per-
petrator. Th e fi rst limitation naturally stems from the proposition that a per-
son may lose a r ight only by his own voluntary action. In all other instances 
(e.g., cases of necessity or innocent threats such as Mrs. Cogdon), the victim 
does not lose rights; however, as discussed earlier, his rights may be overrid-
den by more stringent rights of others. Th e s econd l imitation may be i llus-
trated by the following hypothetical provided by Harel:

Assume that John bought a fi re extinguisher and placed it in his living room. 
Assume that Suzanne’s  house is burning, and consequently Suzanne, in a des-
perate attempt to save her  house, breaks into John’s  house, takes the fi re extin-
guisher, a nd u ses i t to s ave her b elongings. Under t hese c ircumstances, Su-
zanne would most likely be acquitted on the ground that her act was necessary 
to prevent a much greater harm than was committed by her.81

True, if John had not bought the extinguisher and placed it in his  house, 
Suzanne would have no reason to break in; however, can we say that, by buy-
ing the extinguisher and placing it in his home, John has diminished his right 
to be free from burglary and theft ? Of course not; that would be silly. Th is  case 
does not fall under the principle of conditionality of rights. Th e reason it does 
not is that the justifi cation for Suzanne’s break- in lies not in John’s actions but 
in a certain state of events (the presence of a fi re extinguisher in John’s home) 
created by John’s actions. If this state of events  were created by someone  else’s 
actions, the result would be the same. For example, if the fi re extinguisher had 
been purchased by John’s worst enemy and, unbeknownst to John, placed in 
John’s  house, or if it had fallen from the sky, Suzanne would still have the right 
to break i nto John’s home. Ha rel i s correct i n h is conclusion t hat “[w]hat i s 
characteristic of cases covered by t he principle of conditionality of r ights i s 
not merely the fact that the victim can reduce or extinguish the duties owed to 
him but that it is the victim’s action that has such a power rather than a state 
of aff airs that can be brought about by the victim’s action.”82

Characterization of t he principle of conditionality of r ights a s a v ictim- 
specifi c power has met criticism in the thought- provoking work of Íñigo Ortiz 
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de Urbina Gimeno. In his v iew, the term power should apply only to legally 
permissible actions. He writes:

Th e legal system is not indiff erent to whether people wrongfully attack others 
or not, it positively seeks people not to act in that manner at all. Th e legal sys-
tem does not grant attackers the power to diminish their rights through their 
wrongful conduct, it forbids them to act that way.83

It is certainly true that any legal system bans and punishes wrongful attacks, 
yet it also allows people to fend off  such attacks privately by fi ghting back if nec-
essary. Th ere is no contradiction between these two policies. Moreover, as dis-
cussed in Chapter 3, sometimes interpersonal rights and liabilities diff er from 
the rights and l iabilities of an individual as against the state. Ortiz de U rbina 
Gimeno seems to have overlooked this diff erence a nd, a s a r esult, m isinter-
preted t he meaning of power in t he interpersonal context. In t he Hohfeldian 
sense, an attacker (X) has a power with respect to his target (Y): X has the power 
to relieve Y of the moral and legal constraint that, in the absence of an attack, 
forbids Y to hurt X. Th is new balance of rights may not be in X’s interests; how-
ever, “power” does not necessarily mean something good. If I w ear a v aluable 
pin on my lapel, I have the power to lose it. Clearly, I would prefer not to exercise 
this power, in part because its exercise may diminish my property rights in the 
pin. In the same sense, X would prefer not to convey to Y t he privilege of self- 
defense because that would diminish the scope of X’s own rights; yet, from the 
objective perspective, this is exactly what X does by attacking Y.

One more layer of explanation may be needed to describe the principle of 
conditionality of rights: the principle addresses only those cases in which the 
victim’s actions directly a ff ect t he r ights o r p rivileges o f t he perpetrator or  
someone on whose behalf the perpetrator is entitled to act. Th is explanation is 
prompted by Douglas Husak’s critique. Husak supposed that in some coun-
tries, w omen ha ve n o l egal r ight to d ress p rovocatively. H e t hen i nquired, 
would the principle of conditionality of rights mean that “an Afghani woman 
who broke the law by wearing a mini skirt in public provides a partial defense 
for Afghani rapists?”84

Husak’s que stion was largely rhetorical, a nd i t d id not t ake h im long to 
concede t hat, properly u nderstood, t he principle o f c onditionality o f r ights 
does not eliminate or mitigate the perpetrator’s liability because of any illegal 
act by the victim; instead, it requires “the off ender to have the right that the 
victim not behave as she does.”85 Th at concession, however, enabled Husak to 
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raise a more compelling challenge: if the right that the victim not act as he did 
is p ersonal to t he p erpetrator, how would t he principle of c onditionality of 
rights account for the defense of others? Quoting Husak,

When defendants kill in justifi ed self- defense, of course, the faulty conduct of 
the victim clearly violates the rights of the perpetrator. When defendants kill 
in justifi ed defense of others, however, the faulty conduct of the victim violates 
the rights of the person who is attacked, not those of the perpetrator.86

Th is i ssue certainly needs to b e add ressed, a nd t he most natural way to 
address it i s by considering t he reasons for which t he law authorizes use of 
force in protection of a t hird party. Under the common law, the right to de -
fend others applied only to t he defender’s family members and close associ-
ates.87 Th e restriction was the product of the defense’s heritage: just l ike the 
law of adultery discussed in Chapter 3, the defense of others evolved from the 
right to p rotect one’s property, particularly one’s  house hold (including wife, 
children, servants,  etc.).88 Today, the prevailing rule is much broader. Pursu-
ant to it, one is justifi ed in using reasonable force in defense of any third party, 
even a s tranger, if he reasonably believes that the third party is in imminent 
danger of unlawful bodily harm from his adversary and that the use of force 
is necessary to avoid this danger.89

Th e rationale for the rule has changed too— the defense of others is viewed 
nowadays as a derivative privilege, an extension of the attacked person’s self- 
defense,90 a form of subrogation of rights: “One asserting the justifi cation of 
defense of another steps into the position of the person defended. Defense of 
another takes its form and content from defense of self.”91 Clearly, this subro-
gation is possible only when the person whose rights are at risk is identifi able, 
either individually or at least as a part of an endangered group. For example, 
A would be justifi ed in his use of force against B if B is about to throw a gre-
nade into a classroom full of students. A would be justifi ed even though it may 
be impossible to identify par tic u lar individuals on whose behalf A used force. 
Still, we k now t hat t here  were some endangered people in that room whose 
rights would be violated if A did not act as he did.

Victimless crimes are diff erent. By de fi nition, they do n ot violate rights of 
any identifi able victims. Accordingly, none of those crimes, including the hypo-
thetical off ense of wearing a m ini skirt, allows a private citizen to a ssert a per-
sonal right that has been violated and the protection of which might be fully or 
partially justifi ed. In addition to t hat, even i f the Afghani man had a r ight to 
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interfere on behalf of the Afghani community and, say, put the Afghani woman 
under citizen’s arrest, he still should not be able to use rape as a form of law en-
forcement: the fact that use of force may be justifi ed under the circumstances 
does not imply that any use of force is justifi able. I w ill return to t his question 
later in the chapter.

Rights: Moral or Legal?

Th e principle of conditionality of rights normatively describes a si tuation in 
which the parties’ balance of rights as against each other has shift ed. But what 
kind of r ights a re t hose— moral or legal? One c an ma ke a r easonable a rgu-
ment that these rights should be moral. Aft er all, the principle of conditional-
ity of rights is a principle of comparative responsibility, and responsibility is 
largely a mo ral concept. So perhaps Husak is r ight when he says that “since 
the question itself is moral, only a moral judgment can answer it.”92 We  c an 
think o f a n umber o f e xamples, pa rticularly i n t he a rea o f p rovocation, i n 
which t he v ictim ac ts i mmorally but legally w ith respect to t he perpetrator 
(e.g., t aunts or i nsults h im), a nd we i ntuitively feel t hat i f, i n t hese c ircum-
stances, t he p erpetrator overreacts a nd a ssaults t he v ictim, h is punishment 
should be reduced. Ken neth W. Si mons w rites: “It would be plausible, on a 
partial justifi cation rationale, to mitigate in the case of a victim who subjected 
the defendant to intense and protracted emotional abuse, even if that abuse is 
not ot herwise c riminal or  tor tuous.”93 I sha re Si mons’s i ntuition t hat emo -
tional a buse sh ould p rovide a ba sis f or m itigation, y et I w ould r educe t he 
perpetrator’s liability through partial excuse94 and retain full or partial justi-
fi cation only for violation of legal rights.

My choice is mandated by practical as well as theoretical considerations. 
Suppose the reduction of the perpetrator’s l iability  were based on moral, in-
stead of legal, rights— how would we decide what moral rights people possess? 
One possibility i s to t urn to c onventional morality a nd search for a “ broad 
and deep consensus that behavior is immoral before allowing victim fault to 
reduce liability.”95 Th is proposal, however, does not strike me as very realistic. 
How sha ll we do t he s earching— by p olls? Sha ll we ma ke pa rticipation i n 
these polls mandatory, under the penalty of law, in order to ensure that the 
consensus i s i n f act “ broad a nd de ep”? How oft en sha ll we c onduct t hese 
polls? And would not the very questions asked reveal inevitable social and 
cultural biases? In other words, how can we legitimately defi ne the scope of 
the overwhelmingly recognized moral and immoral conduct?
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Several de cades ago, Judge Hand raised similar concerns in his famous im-
migration decisions when he pointed out t he d iffi  culty of de termining what 
constitutes a “good moral character” or “the generally accepted moral conven-
tions current at the t ime.”96 He found the task “ impossible of assured execu-
tion; people d iff er a s much about moral conduct a s t hey do a bout beauty,”97 
and he discarded the idea of using poll data: “Even though we could take a poll, 
it would not be enough merely to c ount heads, w ithout a ny appraisal of t he 
voters.”98

Moreover, even if we could obtain reliable data, should we always follow 
majoritarian moral beliefs? Polls suggest that at least in some states, the ma-
jority of the population may favor the “mini skirt defense” to rape. Suppose 
that t he legislatures i n t hose s tates enac ted suc h a def ense— would i t b e a  
good a nd f air l aw? A f ew y ears a go, t he U.S. Su preme C ourt add ressed a  
similar issue when, in Lawrence v. Texas,99 it reviewed the constitutionality 
of state antisodomy laws. Th e Court admitted that for centuries homosexual 
conduct was condemned a s i mmoral, a nd for ma ny p eople i t i s s till com-
pletely u nacceptable.100 Yet these considerations  were held not to be suffi  -
cient to justify criminal prosecution.101 Th e Court opined that the real ques-
tion before it was “whether the majority may use the power of the State to 
enforce these views on the  whole society through operation of the criminal 
law.”102 Th e Court answered that question in the negative, invalidated anti-
sodomy laws, and reversed its earlier confl icting decision, Bowers v. Hard-
wick, holding: “Bowers w as not c orrect w hen i t w as de cided, a nd i t i s not 
correct today.”103 It is noteworthy that at the time the Court decided Bowers, 
twenty- four states and the District of Columbia criminalized consensual 
sodomy.104

But rejecting conventional morality as the basis for penal sanctions does 
not necessarily preclude another morality- based theory of criminal l iability, 
namely, critical morality. Unlike the positive, or conventional, morality (“the 
morality actually accepted and shared by a given social group”), critical mo-
rality involves “general moral principles used in the criticism of actual social 
institutions including positive morality.”105 Critical morality, in other words, 
can mean one of two things: either it is the “true” morality, which is objective 
and in de pen dent of the conventional morality, or it is what Ronald Dworkin 
calls a “moral position”–subjective moral convictions of society members that 
are not, however, “prejudices, rationalizations, matters of personal aversion or 
taste, arbitrary stands, and the like.”106
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Well, who would not want the law to be grounded in “true” morality? Th e 
only diffi  culty is in the practical implementation of this project. How would 
we go about it? How would we determine, defi ne, and incorporate some (all?) 
moral rights of the parties into a legal defense? How would we notify the com-
munity of what the “true” morality entails, that is, what behavior is permissi-
ble? Husak, for instance, seems to believe that by agreeing to sexual penetra-
tion, a woman diminishes her right not to be forced to have sexual intercourse 
against her will.107 I believe otherwise.108 “True” morality, by defi nition, should 
have the correct answer, but neither Husak, nor I, nor the rest of the commu-
nity can claim the privilege of its superior knowledge.

To be fair, critical morality is more commonly understood not as the 
objective t ruth t hat exists in de pen dently of t he moral receptors of t he be-
holders but rather as some rational moral position of a person or a group of 
people that is based on general moral principles and is free from “prejudice, 
mere emotional reaction, rationalization a nd pa rroting.”109 So understood 
critical morality, however, has its own shortcomings. One is that it requires 
a group of experts (presumably, a legislature) to sift  various “arguments and 
positions, t rying to de termine w hich a re p rejudices o r r ationalizations, 
which presuppose general principles or theories vast parts of the population 
could not be supposed to accept, and so on.”110 Dworkin admits that it may 
be diffi  cult even for an ideal legislator to perform the task: to the extent “he 
shares the pop u lar views he is less likely to fi nd them wanting.”111 Moreover, 
the legislator’s decision will depend on his personal understanding of what 
our shared morality requires, “for what ever criteria we urge him to apply, he 
can apply them only as he understands them.”112 Finally, “[n]o legislator can 
aff ord to ignore the public’s outrage.”113 In other words, this objective arbi-
ter of  ot her people’s morality i s a s i nfl uenced by h is own ideology, educa-
tion, and po liti cal interests as anyone  else. Why, then, quoting Judge Hand, 
should we t rust t he “ judgment o f s ome e thical el ite, e ven i f a ny c riterion 
 were available to select them,”114 to decide what people’s v iews a mount to 
mere prejudices, rationalizations, and personal aversions and not to “moral 
positions”?

 Were we to put “critical morality” in the foundation of the legal defense of 
comparative liability, judges and jurors would have no better guidance than 
their own u nderstanding of moral norms. C onsequently, conventional (or 
even personal, idiosyncratic), and not critical, morality would determine the 
perpetrator’s culpability. Considering the variety of opinions on many moral 
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issues in any society, and particularly in a multicultural society like ours, that 
would lead to inconsistent, unpredictable, and unfair criminal adjudication.

Because of these concerns, my proposal is del iberately curtailed. I adv o-
cate an affi  rmative defense that would completely or partially justify the per-
petrator if, among other things, the victim has violated the perpetrator’s legal 
rights. Th ese rights should be legal and not merely moral because the scope of 
protected i nterests must b e c learly a nd l egitimately de fi ned a nd c ommuni-
cated to t he community.115 Th is is required by the very principle of legality 
considered to be the fi rst principle of American criminal law jurisprudence.116

In addition, using moral instead of legal rights to determine legal liability 
is a d angerous step back to t he overwhelmingly criticized and rejected doc-
trine of “moral wrong.” Pursuant to that doctrine, a person would lose a right 
to invoke a defense (mistake of fact) if he acted immorally, although not ille-
gally, and his act produced a criminal result.117 Th e classic case illustrating the 
doctrine is Regina v. Prince,118 in which the defendant was prosecuted for “un-
lawfully tak[ing] or caus[ing] to be taken any unmarried girl, being under the 
age of sixteen years, out of the possession and against the will of her father or 
mother.”119 Th e defendant believed the girl to b e eigh teen years old, whereas 
in fact she was only fourteen. Th e court convicted the defendant, denying him 
the defense of a mistake of fact because, even if the circumstances had been as 
he believed them to be (i.e., the girl had been eigh teen), his act would still have 
been immoral: it is immoral to t ake away a yo ung woman from her parents 
without their consent.

Th e Prince decision has been criticized for equating moral and legal duties 
and coming close to giving the jury discretion to create new crimes.120 In es-
sence, the doctrine of “moral wrong” unjustifi ably denies an individual a legal 
right (defense o f r easonable m istake) b ecause o f h is l egal b ut i mmoral ac t. 
 Were we to put moral rights in the foundation of the principle of conditional-
ity of rights, we would end up with a similarly problematic outcome: the vic-
tim would lose a l egal r ight (e.g., not to b e assaulted) simply because he did 
something immoral (e.g., broke a promise).

For these reasons, it is preferable, in my view, to be somewhat underinclu-
sive and l imit the application of the principle of conditionality of rights to 
legal r ights only. Th is seems to be a sensible solution from both theoretical 
and practical perspectives. As a practical matter, the defendant may be enti-
tled to mitigation (based on the excusatory rationale) if the court fi nds that the 
victim’s immoral but legal behavior was such that a reasonable person would 
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be likely to lose his temper. Just like the defense of duress, this defense should 
be available to t he perpetrator who ac ted u nder sig nifi cant emotional pres-
sure a nd, presumably, not t he way he or a ny reasonable person would have 
acted but for that volitional impairment. Consequently, for the sake of con-
ceptual clarity, this mitigation should be characterized as excusatory and not 
justifi catory. Th e same is desirable as a policy matter, because by maintaining 
that a p erson w hose b ehavior w as a bsolutely l egal, e ven i f me an a nd ma li-
cious, may not be justifi ably assaulted, this rule promotes respect for the law.

Th e def ense o f c omparative l iability sh ould, t herefore, t ake i nto ac count 
only legal rights of the victim and the perpetrator, but should it take into ac-
count any legal rights? Certainly rights that are no longer enforced and remain 
on t he b ooks on ly s hould not  a ff ect t he p erpetrator’s l iability. F or e xample, 
spousal i nfi delity i s not, i n reality, a sub ject of today’s criminal law; accord-
ingly, adultery should not provide justifi cation for the perpetrator’s aggression. 
But assuming a personal or property right is widely recognized, should an at-
tack on this right always give rise to the defense of comparative liability? For 
Aya Gruber, the answer is no. She would allow the defense only if the victim’s 
conduct was both unlawful and “shocking to t he conscience.”121 So, if the de-
fendant o verreacted a nd p unched t he v ictim u pon d iscovering h im p icking 
fl owers from the defendant’s front lawn, the defendant would not be entitled to 
mitigation under Gruber’s proposal.122 And if the victim, while talking on his 
cell phone, got into a car accident with a speeding defendant, the victim’s fault 
would be disregarded: his conduct could be unlawful, but it was hardly shock-
ing. Th ese outcomes seem as arbitrary and lopsided as decisions mandated by 
the current law. It is hard to see why the defense of comparative liability should 
not be available to the defendant whenever the victim violates any of the defen-
dant’s presently recognized legal rights. Naturally, the magnitude of that right 
would aff ect the extent to which the defendant should be shielded from crimi-
nal punishment. I will return to this issue in Chapter 6.

Rights Against Risk

How would the principle of conditionality of rights work in cases of attempts, 
endangerment, a nd other instances of r isk- creation in which t he ac tor does 
not actually bring about the relevant social harm? Kenneth Simons asks, for 
instance: “If a speeding driver almost strikes the victim, but misses, should it 
really matter whether the victim was jaywalking?”123 Well, if we are willing to 
prosecute a driver who almost struck a pedestrian, I do not quite see why we 
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should deny the driver a defense. If the victim’s right to physical inviolability 
was r ecklessly endangered, a nd we v iew t his endangerment a s w rongdoing 
serious enough to justify criminal punishment,124 it certainly matters to what 
extent it was the defendant’s fault. Should we also refuse to consider the vic-
tim’s c onduct e ven i f t he v ictim i ntentionally t hrew h imself i n f ront of t he 
defendant’s car in an unsuccessful attempt to commit suicide? Th ere is noth-
ing idiosyncratic in my position. We know numerous examples of attempted 
crimes when the conduct of the victim makes all the diff erence for the liability 
of the perpetrator. A defendant charged with an attempted murder for shoot-
ing at the victim may be fully exonerated if he acted in self- defense or may be 
found guilty of a lesser off ense if the victim provoked him.125

Th e pr inciple of  c onditionality of  r ights appl ies t o i nchoate o ff enses the 
same way as to t he completed off enses: if the victim does something that re-
duces his right not to be hurt, the subsequent attempt to infringe on that right 
by the perpetrator may be completely or partially justifi ed. Of course, if there 
is no identifi able victim and the perpetrator is guilty of risk- creation with re-
spect to t he general public (e.g., a n attempted terrorist ac t), t he principle of 
conditionality of r ights does not warrant a def ense. But how should the law 
deal w ith a m ixed case? Say, t he perpetrator strikes against a n aggressor or 
provoker but at the same time recklessly endangers the lives of a group of in-
nocent bystanders (e.g., by throwing a hand grenade, which fortuitously fails 
to explode, at a par tic u lar person in a crowded marketplace). Pursuant to the 
principle o f c onditionality o f r ights, t he v ictim’s a ggressive o r p rovocative 
conduct should reduce or el iminate the perpetrator’s l iability for his actions 
with respect to that one person but not the rest of the endangered group. Th is  
conclusion is consistent with the MPC rule that denies justifi cation to an ac-
tor who, in the course of legitimate use of force against an aggressor, “reck-
lessly or negligently injures or creates a risk of injury to innocent persons.”126

In the context of inchoate off enses, the reduction of r ight by the v ictim 
may also be voluntary and involuntary. In a t ypical voluntary case, the vic-
tim consents to certain harm— or assumes the risk of it— and the perpetrator 
infl icts or attempts to infl ict that harm. For example, if A, following B’s re-
quest, gives B what he believes to be a lethal injection but what in fact turns 
out to b e a ha rmless v itamin, w e ma y ha ve r easons to p rosecute A f or a t-
tempted hom i cide; however, in charging A with a par tic u lar off ense, it would 
be unfair not to give weight to B’s consent. Similarly, if a group of people play-
ing Rus sian roulette i s a rrested b efore a nyone ha s b een hurt, t hese p eople 
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may be prosecuted under the theory of reckless endangerment, but it would 
be unfair not to refl ect t he voluntary character of t heir w rongdoing i n t he 
magnitude of the imputed off ense.

Alternatively, in a typical involuntary case, the victim attacks certain rights 
of other people. I n order to p revent t he r ight v iolation, t he perpetrator u ses 
force against the victim. For example, the victim, in a state of rage, shoots ran-
domly into the open windows of an apartment building. In an attempt to im-
mobilize the assailant, a tena nt throws at him a h eavy chair. If the chair hits 
and i njures t he assailant, t he tena nt w ill be g uilty of no off ense; i f t he chair 
misses the assailant, the tenant will be guilty of no attempted off ense either.

Th ese examples are fairly straightforward. Yet there is a doctrinal question 
that needs to be addressed with more specifi city: why is it permissible for the 
tenant in the previous hypothetical to use force? Do people have a right that 
others not jeopardize their important welfare interests? Under one academic 
view, the answer is no.127 People only have a right not to be harmed, and mere 
risk does not constitute harm. So, if a pi lot on my fl ight to Boston is severely 
drunk, yet he successfully lands the plane and I never fi nd out that my life was 
in jeopardy, my rights have not been violated.

A contrasting view is that people have the right against risk imposition.128 
On one account, this right is grounded in everyone’s interest in autonomy; 
“autonomy is exercised through choice, and choice requires a v ariety of op-
tions to choose from.”129 Th ose options must be not only numerous but a lso 
“worthwhile.” By i mposing r isk, o ne d iminishes o ther p eople’s w orthwhile 
options and thus diminishes these people’s autonomy.130 Pursuant to a some-
what diff erent theory, the right against risk imposition is a derivative of peo-
ple’s legitimate interest in their welfare. Claire Finkelstein explains:

Exposure to a r isk of developing c ancer, for example, d iminishes a p erson’s 
welfare because he now belongs to a c lass in which the relative f requency of 
developing c ancer i s g reater t han t he rele vant c lass o f p ersons to w hich h e 
belonged prior to that exposure. And a person has a legitimate interest in be-
ing in the class of persons with a lower chance of developing cancer, since to 
be in the class of persons with a h igher chance of developing cancer is to b e 
doing substantially less well in life.131

I share the intuition of those who believe that people have a r ight not to 
have their important interests endangered by others, and I fi nd the “autonomy” 
and the “welfare” arguments quite plausible. My own hypothesis is consistent 
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with both of them, yet it seeks to illuminate a diff erent aspect of what is wrong 
with risk imposition: in most circumstances, risk has a negative value. People 
purchase insurance, hedge t ransactions, take safer i f less con ve nient routes, 
avoid tasty food that may negatively impact their health, and generally make 
various eff orts in order to minimize risks. When they choose to undertake a 
risk, they expect some remuneration for doing so (e.g., a h igher return on a 
riskier i nvestment). B y i mposing u ndisclosed, nonc onsensual, “ uncompen-
sated” risk on the victim, the perpetrator in fact misappropriates the victim’s 
leverage and thereby harms the victim. For example, by turning a “safe fl ight” 
into an “unsafe fl ight,” t he drunken pi lot expropriates t he value d iff erential 
between the two fl ights in his own favor.

Consider an analogy: suppose I ordered foie gras in an expensive French 
restaurant but was served chicken liver instead. Few would disagree that I was 
wronged. I had been promised foie gras, and I paid for the privilege of having 
foie gras; yet my rights  were disregarded. I was wronged even if I never touched 
the appetizer or never noticed t he d iff erence between foie gras a nd chicken 
liver. In the same sense, I was wronged when the pi lot on my fl ight to Boston 
was drunk. I was denied what I pa id for: the right to be transported by well- 
trained, capable, and responsible crew, not merely making it to B oston. Th e 
fact that I was not aware of the right violation is irrelevant. Just like in the foie 
gras story or Finkelstein’s quote above, the harm is objective, not just epistemic. 
It consists of being denied an entitlement.

Saying that people are harmed by nonconsensual risk imposition certainly 
does not imply that any nonconsensual risk imposition deserves punishment. 
We may choose not to criminalize accidental risk creation even when it is 
unreasonable as long as it does not result in actual harm, but we should, nev-
ertheless, recognize that the victim exposed to t hat risk has suff ered a r ights 
violation. Th at w ould e xplain w hy a n en dangered p erson o r a t hird pa rty 
would be justifi ed in using force to el iminate the risk, or, to be more precise, 
why under certain circumstances an endangered person or a third party would 
be justifi ed in using force to eliminate the risk. What are those circumstances?

Let us start with a r ather uncontroversial example: i f I s ee a ma n who is 
throwing bricks down the roof trying to hit children playing in the courtyard, 
I will be justifi ed in using force to stop him. I most likely will be justifi ed even 
if t he ma n does some work on t he roof a nd drops t hose bricks accidentally 
(negligently or even innocently) as long as he creates a signifi cant risk of harm. 
In contrast, if the man is mean and malicious and wants to hurt the children, 



122 TOWARD A UNIFYING THEORY

but they are playing 500 yards away, the risk will be too remote to provide me 
with good justifi cation. Similarly, I will have a very limited right to use force if 
the only object on the ground the man can possibly hurt is an old tricycle. Fi-
nally, I will have no justifi cation argument at a ll i f the man working on the 
roof does not increase the risk of harm beyond the possibility that is inher-
ently present whenever someone works on the roof.

As these examples indicate, the magnitude of the risk and the magnitude 
of the endangered interest may determine the scope of one’s rights against the 
risk creator. What about the risk creator’s culpability— does it aff ect the rights 
of t hose who a re subjected to t he r isk? I b elieve t his question should be d i-
vided into two: one, do people have rights only against culpable risk creators; 
and two, does the risk creator’s culpability aff ect the wrongfulness of the risk 
creation? I would answer no to the fi rst question and yes to the second one. A 
risk creator who seriously albeit nonculpably endangers a signifi cant interest 
of another violates that person’s rights. For example, if a pedestrian crosses a 
street, a nd a sp eeding d river r uns t he red l ight a nd ba rely m isses h im, t he 
driver violates the pedestrian’s rights, even though he may be justifi ed in his 
dangerous driving (say, he is transporting a sick child to an emergency room). 
Just like in the Jack and Jill hypothetical discussed in Chapter 3, this driver’s 
conduct is justifi able but wrongful with respect to t he pedestrian. In the pe-
destrian’s case, unlike in Jill’s, the harm consists of mere endangerment, yet in 
both cases, the harm involves violation of rights.

As for the second part of the question, namely, whether the level of one’s 
culpability aff ects the wrongfulness of the risk creation, consider the follow-
ing example:

Each Sunday morning I go f or a d rive in the country just for plea sure and 
thereby impose a one in a million risk of death on Jones, who lives near the 
road. Th at is clearly permissible. But suppose that I  were to get an equal amount 
of plea sure from playing Rus sian roulette on Jones, with a bullet in one of a 
million chambers. Many people would fi nd that impermissible.132

We certainly perceive an intentional act of risk creation as more wrongful 
than mere foresight of risk. Moreover, “[w]e think it morally bad to impose a 
risk o f de ath on a nother for t he sheer p lea sure o f do ing s o, however ma ny 
chambers in one’s gun.”133 Similarly, we view a risk created negligently or in-
nocently as less wrongful than a r isk created purposefully or with reckless 
disregard for the interests of others.
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All these factors— the magnitude of r isk and aff ected r ights, and the de-
gree of the r isk creator’s culpability— determine the ba lance of r ights as be-
tween t he pa rties. W hen t here i s a h igh r isk of intentional v iolation by one 
person of an important interest of another, the latter’s right to use force against 
the s ource o f t hat r isk i s mos t c ompelling, a nd t he r isk c reator’s c onduct 
should signifi cantly reduce or el iminate criminal l iability of the perpetrator 
for the harm suff ered by the risk creator. Th e law of self- defense incorporates 
these considerations: a person is permitted to use any amount of force to pro-
tect h imself a gainst i mminent t hreat o f de ath o r g rave i njury. I n c ontrast, 
when the risk of harm is low, the risk creator is merely negligent, and the en-
dangered interest is not as signifi cant a s t he r isk c reator’s r ight of p ersonal 
inviolability, the reduction of the perpetrator’s liability may be negligible. For 
example, a d river prosecuted for s everely beating a nother d river should re-
ceive very little mitigation (if at all) even if he can prove by convincing evi-
dence that the victim was driving negligently and nearly scratched the defen-
dant’s n ew c ar. I n su m, t he p rinciple o f c onditionality o f r ights app lies to 
inchoate off enses the same way it applies to completed off enses: if there is an 
identifi able v ictim, t he conduct of t hat v ictim should b e considered for t he 
determination of the perpetrator’s liability.

•  •  •

Th e principle of conditionality of r ights described in this chapter supplies a 
foundation for the argument that the perpetrator’s l iability may be properly 
evaluated only in the context of victim- perpetrator interaction and provides a 
basis for distinguishing situations in which the victim’s conduct should miti-
gate the perpetrator’s liability from those in which it is irrelevant. Th e victim’s 
conduct should mitigate the perpetrator’s l iability only when the v ictim has 
waived his rights voluntarily, by consent or assumption of risk, or lost them 
involuntarily, by a ttacking or t hreatening s ome legally recognized r ights of 
others. In any of these cases, the victim exercises his power to change the bal-
ance of legal relationships between him and the perpetrator.

In some instances, society may choose not to recognize the victim’s loss of 
rights (e.g., involuntary torture or rape) or proscribe certain actions even in 
the absence of a right violation (e.g., voluntary slavery). Th ese instances, how-
ever, are quite limited. As a r ule, when two cases diff er only by the magni-
tude of the victim’s rights violation, the defendant guilty of a lesser violation 
should be entitled to a lesser punishment.
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Now that the boundaries and meaning of the principle of conditionality of 
rights a re outlined in some detail, we can turn f rom t he description of t his 
principle to its specifi c implementation as a defense of comparative criminal 
liability. Among the questions that need to be addressed in this regard are the 
following: Assuming the victim by his own conduct has reduced his right not 
to be harmed, how long should this reduction be in eff ect? What should be 
the minimal set of elements necessary to establish the defense of comparative 
criminal liability? How should this defense function? Chapters 5 and 6 take on 
these questions.
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 5 HOW LONG DO VICTIMS’ RIGHTS REMAIN LIMITED?

the question of timing is crucial for the defense of comparative liability. For 
how long d id I g ive up my f reedom of movement by c onsenting to s taying 
locked up in my friend’s apartment? What is the chronological window dur-
ing wh ich people may legitimately ac t i n sel f- defense? O ver what per iod of 
time does a provoker reduce his right not to be harmed by the person he has 
assaulted?

In most cases, the period of time during which the victim’s rights remain 
limited is determined by the nature of his actions. If a person is negligent or 
reckless, his right not to g et harmed may be limited for as long as his negli-
gence or recklessness creates the risk of harm to himself or others. If the vic-
tim encroaches on another’s right to life, his own right to life may be reduced 
for the time necessary for the target of his attack to defend himself. If a person 
has provoked another, he may be at risk of an aggressive response for as long 
as it takes a reasonable person to cool off . Despite the more or less clear con-
ceptual framework, many questions remain intensely debated.

In this chapter I discuss three legal settings in which the issues of timing 
have been particularly contentious— living w ills, post- penetration rape, and 
nonconfrontational k illings. Th e fi rst two involve issues of voluntary reduc-
tion or loss of rights, whereas the last one prompts a question of involuntary 
reduction or loss of rights by the victim.
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VOLUNTARY REDUCTION OF RIGHTS

Living Wills

Suppose a p erson has waived certain rights by issuing valid consent, should 
that consent remain valid until the action to which he consented is completed? 
Th is question l iterally acquires l ife- and- death dimensions when it comes up 
in connection with decisions recorded in living wills. Living wills are docu-
ments used to e xpress people’s treatment preferences in advance of an inca-
pacitating illness. Today, they are recognized in all but a few states.1 Standard 
forms of living wills either do not specify the period of their validity or explic-
itly provide for unlimited duration. Like wills of property, they become oper-
ative at some indefi nite time in the future; thus, the problem of remote con-
sent is built into their structure. In the words of Kenney Hegland, the “root 
problem, the unsolvable problem, is that l iving wills are written long before 
they come into play: We are asked to decide now what we want then, and we 
don’t have much of a clue. Th e stuff  of a Greek tragedy.”2

Half a century ago, long before the passage of any advance health care di-
rective legislation, Yale Kamisar expressed similar concern, wondering how 
remote consent can be deemed informed:

Is this much diff erent from holding a man to a p rior statement of intent that 
if such a nd such a n employment opportunity would present itself he would 
accept it, or i f such and such a yo ung woman  were to c ome a long he would 
marry h er? N eed o ne m arshal a uthority f or t he p roposition t hat m any a n 
“iff y” inclination is disregarded when the actual facts are at hand?

Indeed, a young man signs a living will requesting to be allowed to die should 
he ever be in a c ertain medical condition. Many years later, he suff ers a s troke 
and fi nds h imself i n t hat exact condition, no longer c apable of sig ning a n ew 
consent form. In the intervening de cades, many things have changed, starting 
with the man himself and ending with the medical prospects and methods of 
care for bedridden patients. Should his living will still be respected? A physician 
made the following disturbing observation about one’s transformation:

Th e 21- year- old who wants to be shot rather than suff er the imagined ignominy 
of a n ursing home is only too grateful to ac cept the nursing home and warm 
meals when he turns 85. A living will or a frank conversation with one’s physi-
cian even at age 55 would rarely refl ect what one’s wishes would be at age 70.3
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Th e incongruity between preferences of a younger man and his older ver-
sion is inevitable: our values, perception of t ime, aversion to r isk, and many 
other characteristics change as we age. Accordingly, “the self that has to de-
cide to buy or not to buy disability insurance is not the future disabled self, 
and t he t wo s elves have d iff erent preferences.”4 Th e confl ict o f i nterests b e-
tween those “successive selves, ‘time sharing’ the same body and conscious-
ness,”5 becomes pa rticularly ac ute when t he earlier a nd t he later selves lose 
continuity and with it, arguably, common personhood.

Take the case of Margo, described by Ronald Dworkin.6 Margo was a fi ft y-  
four- year- old Alzheimer’s suff erer. Unlike many others in her condition, Margo 
did not experience pain or fear. She attended an arts class for Alzheimer’s vic-
tims w here d ay a ft er d ay sh e pa inted e ssentially t he s ame p icture. Sh e p re-
tended to b e reading mysteries but her place i n t he book jumped randomly, 
and dozens of pages  were dog- eared at any g iven moment. Anyway, she was 
content. Perhaps even more than content. According to a medical student who 
visited her daily, “despite her illness, or maybe somehow because of it,”7 Margo 
was one of the happiest people he had ever met. In par tic u lar, the student re-
ported her plea sure at eating peanut- butter- and- jelly sandwiches. At the same 
time, he wondered: “When a person can no longer accumulate new memories 
as the old rapidly fade, what remains? Who is Margo?”8

Suppose, while still competent, Margo executed a living will which requested 
that, should she ever develop Alzheimer’s, no medical treatment be provided for 
any l ife t hreatening condition.9 I f, at t he age of fi ft y-  fi ve, Margo is d iagnosed 
with cancer, what should we do about her living will? Should we respect Margo’s 
wishes expressed years ago by a “diff erent” Margo? Should we let her die although 
“she seems perfectly happy w ith her dog- eared mysteries, t he si ngle pa inting 
she repaints, and her peanut- butter- and- jelly sandwiches”?10

As tantalizing as these questions are, I w ould answer them affi  rmatively, 
siding with those who, like Joel Feinberg, have maintained that “[i]n virtue of 
the extended temporal bounds of de jure sovereignty, . . .  a competent autono-
mous person may consent for his future as well as his present self.”11 Prospec-
tive autonomy is well established in various areas of law, including the law of 
medical consent. If a competent person agrees to undergo a surgery, his con-
sent remains v alid w hile he i s u nder general a nesthesia t he next d ay. It re-
mains valid even if his surgery takes place in a week or a month. “Unless there 
 were some material reasons to t hink t hat t he patient had a ltered h is or her 
decision, the initial, competently made instruction would govern.”12
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A number of scholars have remarked that the continuous ability to with-
draw or modify one’s consent is essential for the validity of the indefi nite con-
tinuous waiver of rights.13 Th e current law also incorporates this view: most 
advance directive statutes, as well as Oregon’s and Washington’s Death with 
Dignity Acts, permit revocation of the living will by act or statement regard-
less of the draft er’s mental or physical condition.14 Naturally, the more remote 
was the patient’s consent, the more proof should be required to establish that 
he, in fact, had an opportunity to repeal it but chose not to utilize it.

Post- Penetration Rape

Another area in which t he issue of t he duration of consent has recently be-
come t he f ocus o f j udicial, l egislative, a nd ac ademic a ttention i s t he l aw o f 
rape. Suppose, in the middle of consensual intercourse, one partner tells the 
other to stop. Would the other partner be guilty of rape if he disregarded this 
request? Traditionally, the answer was no.15 One court opined:

Th e essence of the crime of rape is the outrage to the person and feelings of the 
female resulting from the nonconsensual violation of her womanhood. When 
a female willingly consents to an act of sexual intercourse, the penetration by 
the male cannot constitute a violation of her womanhood nor cause outrage to 
her person and feelings. If she withdraws consent during the act of sexual in-
tercourse a nd t he m ale f orcibly c ontinues t he ac t w ithout i nterruption, t he 
female may certainly feel outrage because of the force applied or because the 
male ignores her wishes, but the sense of outrage to h er person and feelings 
could hardly be of the same magnitude as that resulting from an initial non-
consensual violation of her womanhood.16

In recent years, a number of courts criticized that reasoning as based on 
archaic and outmoded social conventions and ruled that a defendant is guilty 
of forcible rape if, “during apparently consensual intercourse, the victim ex-
presses an objection and attempts to s top the act and the defendant forcibly 
continues despite the objection.”17 Th ese decisions refl ect the same notion of 
continuous consent as the one we already saw in connection with living wills, 
namely, that continuous consent is good only as long as the consent- giver may 
revoke or modify it.

Aft er a f ew s tate c ourts c onsidered t he i ssue, a n i mportant l egislative 
 development to ok p lace. I n 2 003, t he I llinois l egislature pa ssed a r evoked- 
consent statute. Th e statute provides: “A person who initially consents to sexual 
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penetration or sexual conduct is not deemed to have consented to any sexual 
penetration or sexual conduct that occurs aft er he or she withdraws consent 
during the course of that sexual penetration or sexual conduct.”18 So far, this 
is the only revoked- consent statute in the United States.

Th e central question for t hose courts t hat recognize t he off ense of post- 
penetration rape is how quickly a reasonable person should obey his partner’s 
request to s top. In In Re John Z., the defendant argued that the act of sexual 
intercourse arouses a ma le’s primal urge to reproduce; it is therefore “unrea-
sonable for a female and the law to expect a male to cease having sexual inter-
course immediately upon her withdrawal of consent. It is only natural, fair 
and just that a male be given a reasonable amount of time in which to quell his 
primal urge.”19 Th e court rejected the “primal urge” defense and opined that 
the defendant’s failure to withdraw for four or fi ve minutes aft er the victim’s 
fi rst request was not reasonable.20 Similarly, the appellate court in State v. Bu-
nyard held that “[w]hen consent is withdrawn, continuing sexual intercourse 
for fi ve to ten minutes is not reasonable and constitutes rape.”21 Th e Supreme 
Court of Kansas, however, opined that it is up to the jury to determine whether 
the t ime between withdrawal of consent and the interruption of intercourse 
was reasonable.22 “A reasonable time depends upon the circumstances of each 
case and is judged by an objective reasonable person standard to be applied by 
the trier of fact on a case- by- case basis.”23

Th ese judicial and legislative developments are in accord with the theory 
of rape. What makes rape wrongful is not merely use of force. Intercourse 
with an unconscious person or intercourse coerced by threat of injury does 
not r equire physical c ompulsion. Yet i t i s n ow w idely r ecognized t hat suc h 
intercourse constitutes rape because of the lack or coerced nature of the vic-
tim’s consent. By t he s ame token, i ntercourse continued a ft er revocation of 
consent should be viewed as rape. It seems ludicrous to maintain that the per-
petrator who, for a subs tantial period of t ime, ig nored t he v ictim’s pleas to 
stop should be granted mitigation simply because at some point in the past the 
victim did not object to intimacy.

INVOLUNTARY REDUCTION OF RIGHTS: 

NONCONFRONTATIONAL KILLINGS OF ABUSERS

As for the involuntary reduction of rights, the issue of timing is particularly 
critical and controversial in connection with battered spouses who kill their 
abusers in nonconfrontational circumstances (e.g., while the latter are asleep) 
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and, when prosecuted, attempt to invoke self- defense. Th ose incidents do not 
happen oft en. A c omprehensive study of appellate cases revealed only forty- 
fi ve convictions in the period from 1902 to 1991. In each of these cases, female 
defendants alleged that although they suff ered no attack immediately prior to 
the hom i cide, they killed their abusive spouses or domestic partners in self- 
defense.24 Th e actual number of such killings may be higher, as the study did 
not include cases that  were not prosecuted,  were dismissed before trial,  were 
resolved by a plea bargain, or resulted in acquittal.25 But regardless of t heir 
frequency, these cases demand principled resolution.26

Traditional law of self- defense does not authorize the use of deadly force 
unless the actor reasonably believed that he was in imminent danger of death 
or serious bodily harm; thus, in cases of nonconfrontational killings, battered 
spouses are usually denied self- defense.27 Th e MPC has replaced the require-
ment of imminence of harm with that of immediate necessity to defend one-
self.28 Most states, however, have rejected the MPC formulation.29

Advocating the MPC standard, Paul Robinson argued that we should focus 
not on the immediacy of threat but on the immediacy of the need for response: 
“If a threatened harm is such that it cannot be avoided if the intended victim 
waits u ntil t he l ast mo ment, t he p rinciple o f s elf- defense m ust p ermit h im 
to act earlier— as early as is required to def end himself eff ectively.”30 Richard 
Rosen took this logic one step further to conclude that neither the imminence 
of the attack nor the immediacy of the need to prevent it should be required for 
successful invocation of self- defense i f t he defendant can present substantial 
evidence t hat t he k illing was necessary even t hough t he danger was not u r-
gent.31 And Stephen Morse, while rejecting across- the- board abolition of the 
imminence requirement in nonconfrontational cases,32 advocated the follow-
ing standard: “If death or serious bodily harm in the relatively near future is a 
virtual certainty and the future attack cannot be adequately defended against 
when it is imminent and i f t here really a re no reasonable a lternatives, t radi-
tional self- defense doctrine ought to justify the pre- emptive strike.”33

It is hard not to be sympathetic to these and other eff orts to provide a de-
fense to a person who, in fact, could neither escape nor fend off  repetitive at-
tacks and thus had o nly a mo ment between the attacks to s trike back. Con-
sider, for instance, the widely cited, tragic case of Judy Norman who shot her 
husband, J.T. Norman, to de ath while he was asleep. Judy married J.T. when 
she was fourteen and lived with him for twenty- fi ve years. Th e following are 
some facts provided by the North Carolina Court of Appeals:
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Norman was an alcoholic. He had begun to d rink and to beat defendant fi ve 
years aft er they  were married. Th e couple had fi ve children, four of whom are 
still l iving. When defendant was pregnant with her youn gest child, Norman 
beat her a nd k icked her down a fl ight of s teps, causing t he baby to b e born 
prematurely the next day.

Norman, himself, had worked one day a few months prior to his death; but 
aside from that one day, witnesses could not remember his ever working. Over 
the years and up to the time of his death, Norman forced defendant to prostitute 
herself every day in order to support him. If she begged him not to make her go, 
he slapped her. Norman required defendant to m ake a m inimum of one hun-
dred dollars per day; if she failed to make this minimum, he would beat her.

Norman commonly called her “Dogs,” “Bitches,” a nd “W hores,” a nd re-
ferred to h er a s a dog. N orman b eat de fendant “most e very d ay,” e specially 
when he w as d runk a nd w hen ot her p eople  were a round, to “ show off .”  He 
would beat defendant with what ever was handy— his fi st, a fl y swatter, a base-
ball bat , h is s hoe, o r a b ottle; h e p ut o ut c igarettes o n de fendant’s s kin; h e 
threw food and drink in her face and refused to let her eat for days at a t ime; 
and he t hrew g lasses, a shtrays, a nd b eer b ottles at h er a nd once sm ashed a 
glass in her face. Defendant exhibited to the jury scars on her face from these 
incidents. Norman would oft en m ake de fendant ba rk l ike a dog , a nd i f s he 
refused, he would beat her. He oft en forced defendant to sleep on the concrete 
fl oor of their home and on several occasions forced her to eat dog or cat food 
out of the dog or cat bowl.

Norman oft en stated both to de fendant a nd to ot hers t hat he would k ill 
defendant. He also threatened to cut her heart out.34

Th e day before the killing, J.T. beat Judy so badly, she called the police. Th e 
police arrived but could not arrest J .T. because Judy refused to fi le a f ormal 
complaint, saying that if she did, J.T. would kill her. An hour later, the police 
had to come back because Judy took an overdose of sleeping pills. When para-
medics a rrived, J .T. t ried to i nterfere w ith t heir eff orts, s creaming: “L et t he 
bitch die. . . .  She ain’t nothing but a dog. She don’t deserve to live.”35 Th e next 
day, violence escalated. J.T. beat Judy all day long, poured beer onto her head, 
smashed a doughnut on her face, and put out a cigarette on her chest. He also 
threatened to cut off  Judy’s breasts, to slit her throat, and to kill her.

In the late aft ernoon, Norman wanted to take a nap. He lay down on the larger 
of the two beds in the bedroom. Defendant started to lie down on the smaller 
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bed, but Norman said, “No bitch . . .  Dogs don’t s leep on beds, t hey s leep in 
[sic] the fl oor.” Soon aft er, one of the Normans’ daughters, Phyllis, came into 
the room and asked if defendant could look aft er her baby. Norman assented. 
When the baby began to cry, defendant took the child to her mother’s  house, 
fearful t hat t he baby would d isturb Norman. At her mot her’s  house, defen-
dant found a gun. She took it back to her home and shot Norman.36

Judy was convicted of voluntary ma nslaughter a nd sentenced to si x years 
of imprisonment. Th e Supreme Court of North Carolina affi  rmed her convic-
tion, rejecting Judy’s claim that the jury should have been instructed on self- 
defense.37 Th e court explained that the defense was not available to Judy because 
she w as n ot i n “ imminent” d anger o f de ath o r g reat b odily ha rm. Q uoting 
Black’s Law Dictionary, the court said that “ imminent” in this context means 
“immediate danger, such as must be instantly met, such as cannot be guarded 
against by calling for the assistance of others or the protection of the law.”38

Th e c ourt opined t hat Judy w as not f aced w ith a n i nstantaneous c hoice 
between killing her husband and being killed or seriously injured by him.

Instead, all of the evidence tended to show that the defendant had ample time 
and opportunity to resort to ot her means of preventing further abuse by her 
husband. Th ere was no action underway by the decedent from which the jury 
could have found that the defendant had reasonable grounds to believe either 
that a f elonious assault was imminent or that it might result in her death or 
great b odily i njury. A dditionally, no suc h ac tion b y t he de cedent h ad b een 
underway immediately prior to his falling asleep.39

Judy’s subjective belief in “what might be ‘inevitable’ at some indefi nite 
point in the future”40 was held to be insuffi  cient to satisfy the requirement of 
imminence. Under the approaches suggested by Rozen (killing of an off ender 
may be necessary even when the threat of harm is not urgent), Robinson (kill-
ing of an off ender may be justifi ed as the last opportunity to defend the victim 
against f uture t hreat), a nd Morse ( killing of a n off ender may be justifi ed if 
there was “no reasonable alternative”), Judy might be able to successfully in-
voke self- defense. Morse argued, for instance, that she should have been ac-
quitted “because her killing was no more preemptive than the present theory 
of self- defense, properly understood, already permits.”41

Judged by the rationale of a rational imminence standard, the harm was im-
minent. Judy had nowhere to hide and no other reasonable, lawful alternative, 
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including waiting for the next deadly attack. It was simply too risky. . . .  Judy 
Norman had no reasonable alternative and justifi ably killed J.T.42

For Morse, Rozen, Robinson, and some other scholars, the requirement of 
imminence is not self- standing but rather a proxy,43 a translator,44 a modifi ca-
tion,45 a “component and corollary of the requirement of necessity.” 46 Many 
advocates for battered women have promoted such interpretation and corre-
sponding changes to the self- defense doctrine. Despite the compelling need to 
aid and empower v ictims l ike Judy Norman, t he w isdom of t his revision in 
the law of self- defense appears questionable. As Kim Kessler Ferzan insight-
fully pointed out, necessity is only a l imitation on one’s right to defend one-
self— if k illing t he aggressor is not necessary in order to s ave t he l ife of t he 
victim, such killing would not be justifi ed— but necessity alone does not pro-
vide an in de pen dent ground for a preventive strike.47

Take, for example, Morse’s proposal. Morse would dispose of the require-
ment of imminence if death or serious bodily harm in the “relatively near fu-
ture” i s a “v irtual certainty,” t he f uture attack cannot be eff ectively resisted 
when it becomes imminent, and there are “really no reasonable alternatives.”48 
Numerous q ualifi ers—relatively ne ar f uture, virtual ce rtainty, really no  
alternatives— strive to soft en the harshness of the proposed revision and make 
the new standard fi t under the umbrella of traditional self- defense doctrine. 
But how is it self- defense if there was no attack or attempted attack, if an at-
tack is about to happen only in a relatively near future? Besides, if the future is 
only relatively near, how can the death or serious bodily harm be a certainty, 
even if a virtual certainty?

From e arly o n, i ntentional k illing o f a n u noff ending v ictim ha s b een a 
moral and legal taboo in our culture— an act that is “at once dangerous, im-
moral, and opposed to all legal principle and analogy.”49 Even when killing of 
one u noff ending person could save t he l ives of ma ny, such k illing has been 
ruled unacceptable,50 at least in the circumstances when, but for the killing, 
the v ictim w ould ha ve b een a live.51 Invoking necessity as justifi cation for 
nonconfrontational killing presents a serious moral problem: how can a court 
conclude t hat, i n t he a bsence of a p resent t hreat o f de ath or s erious b odily 
harm, one life may be sacrifi ced for the sake of another? And even if the court 
could make this determination, should it?

A few years ago, the En glish Court of Appeal had to decide a case of new-
born Siamese twins, Jodie and Mary. Th e twins  were joined at the abdomen, 
and each had a s eparate set of a ll v ital organs except for the shared bladder. 
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However, Mary’s heart barely functioned, and her lungs did not function at 
all. She was surviving only as a result of Jodie’s heart pumping blood around 
her body. If the girls had not been separated, Jodie’s heart would have eventu-
ally failed and they would have both died within a few months. Th e only way 
to s ave Jodie was by separating, a nd t hus i nstantly k illing, Ma ry. Th e girls’ 
parents, de vout C atholics, rejected t he operation on religious g rounds, a nd 
the hospital sought permission from a court. Th e permission was granted and 
sustained on appeal. Th e girls  were separated, Jodie survived, and Mary died.

Th e case inspired a lot of soul- searching and debate regarding the role of 
courts in resolving complicated moral dilemmas. Lord Justice Ward, writing 
the app ellate o pinion, w as t he fi rst t o ack nowledge: “ Th ere ha s b een s ome 
public concern as to why the court is involved at all. We do not ask for work 
but we have a duty to decide what parties with a proper interest ask us to de-
cide.”52 He recognized that the hospital authorities  were entitled to seek the 
court’s ruling, but he explicitly pointed out that they  were under no duty to do 
so: “Other medical teams may well have accepted the parents’ decision. Had St 
Mary’s done so, there could not have been the slightest criticism of them for 
letting nature take its course in accordance with the parent’s wishes.”53 What 
Lord Justice Ward seemed to be saying, and what resonated with many public 
voices, is that perhaps in the absence of an unlawful act courts should not be 
asked to choose who is to live and who is to die.54

By the same token, sh ould courts be asked to l egitimize k illing a p erson 
who presents no immediate threat? And yet, if the defendant is charged with a 
serious crime, the judge has no choice but to conduct a t rial and, in the end, 
issue jury in structions. W hat s hould t hose in structions read in  a  cas e li ke 
Judy Norman’s? Should J.T.’s perennial mistreatment of Judy be taken into ac-
count in determining the scope of her culpability?  Wasn’t J.T. at least in part 
responsible for what she did? Justice Martin raised these issues in his dissent-
ing o pinion, a rguing t hat del iberation o f s elf- defense had b een i mproperly 
taken away from the jury:

By his barbaric conduct over the course of twenty years, J.T. Norman reduced 
the quality of the defendant’s life to such an abysmal state that, given the op-
portunity to do s o, t he jury m ight well have found t hat she was justifi ed in 
acting in self- defense for the preservation of her tragic life.55

Justice Martin was probably right: some jurors might have felt that way. 
Whether criminal doctrine should provide room for these feelings is a separate 
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question. If nonconfrontational killing  were justifi able, then a battered woman 
who hired a contract killer to take her husband’s life should also be justifi ed.56 
Moreover, the contract killer should be justifi ed too because justifi cation, un-
like excuse, is a u niversal defense, namely, those who assist in justifi ed con-
duct a re sh ielded f rom punishment by t he s ame privilege a s t hose w ho a re 
entitled to it in the fi rst place. Th is would be an absurd outcome.

I a gree w ith J oshua D ressler t hat a ba ttered w oman sh ould n ot ha ve a 
right “to k ill today because sooner or later t hat batterer w ill inevitably k ill 
her.”57 However, I agree with this view for a reason that diff ers from Dressler’s. 
Dressler rejects self- defense in cases like Judy Norman’s because of his general 
opposition to the theory of forfeiture. For him, to say that J.T. has lost his right 
to life is to pronounce that “a human life is expendable,” and we can swat J.T. 
“like a fl y and toss him in the garbage without guilt feelings.”58 For me, as dis-
cussed earlier, forfeiture, or rather involuntary loss, of r ights in cases of self- 
defense me ans o nly t hat f or a p eriod w hile t he a ggressor p oses t hreat to a 
nonaggressor, the former loses moral parity with the latter, which justifi es sav-
ing the nonaggressor’s life over the aggressor’s if only one life may be spared. 
Th e reason I c annot justify t he k illing of J .T. s tems f rom t he t ime break be-
tween J.T.’s aggression and Judy’s response.

Unlike the state, which may enforce a wrongdoer’s loss of rights at a much 
later t ime (e.g., revoke a r eckless d river’s l icense i n a p roceeding t hat t akes 
place w eeks a ft er his misconduct), an individual may not benefi t f rom a 
wrongdoer’s loss of rights aft er the wrongful act is over. Th e law does not, and 
should not, authorize private retaliation. Th e victim’s conduct may work as a 
liability mitigator only when it is an integral part of the criminal episode. 
Wrongdoers do n ot lose their r ights for good. For instance, the MPC l imits 
one’s privilege to u se defensive force i f he provoked h is adversary w ith t he 
purpose of killing or seriously injuring him. Th is limitation applies, however, 
only to the same encounter.59 A commentary explains that “the assailant will 
regain his privilege of self- defense by so far breaking off  the struggle that any 
renewal b y t he o ther pa rty c an b e v iewed a s a d istinct enga gement.”60 Th e 
crucial question for the involuntary reduction of rights is, therefore, whether 
the wrongful act of the victim was a part of the same episode as the perpetra-
tor’s v iolent response. If it was not, the v ictim’s conduct is largely irrelevant 
for the mitigation of the perpetrator’s liability.

Does that mean that Judy Norman was correctly convicted of manslaugh-
ter? Not at all. She was not entitled to a defense of justifi cation, but consider-
ing all circumstances, she could have a reasonable claim for excuse. Dressler 
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suggests that all excuse defenses are based on the defendant’s lack of either (i) 
“substantial capacity” or (ii) “ fair opportunity,” in each case, to u nderstand 
the facts relating to his conduct, appreciate that his conduct violates society’s 
mores, or conform his conduct to t he dictates of the law.61 Th e fi rst group of 
excuses takes into account the defendant’s internal incapacity (e.g., insanity 
or infancy); the second recognizes an external limitation (e.g., duress). Dressler 
makes a plausible case for excusing Judy Norman based on the lack of fair op-
portunity. Under his theory, jurors should decide: “Could Judy have avoided 
the situation by walking out the door?”

To a nswer that question, the jury would likely ask itself other questions: Did 
Judy Norman have children, thus making it more diffi  cult for her to le ave? 
Yes. She had four living at the time of J.T.’s death. What then  were her op-
tions? Leave them with J.T.? Th at would be unthinkable for any loving parent. 
Leave with t hem? W here w ould s he h ave go ne? H ow w ould s he h ave sup -
ported the children? What safety nets had been set up i n her community to 
make suc h a n opt ion re alistic? M oreover, w hat w ould h ave p revented J.T. 
from fi nding her and “punishing” her for her departure? Rather than leave, 
could she have c alled t he police for help? She did, a nd t hey d id not hing to 
protect her. And, so on.62

Assuming this defense worked similarly to the paradigmatic “lack of fair 
opportunity” def ense, na mely, d uress, t he j urors c ould ac quit Judy i f t hey 
found that she acted under the pressure that a person of reasonable fi rmness 
would have been unable to withstand. However, if this defense  were applied 
similarly to duress, Judy most likely would not be able to raise it: in the abso-
lute majority of American jurisdictions, duress does not excuse murder.63 
Th e MPC takes the opposite view, and a commentary explains: “It is obvious 
that even hom i cide may sometimes be the product of coercion that is truly 
irresistible.”64

Interestingly, common law and civil law countries are sharply divided on 
how they treat duress. Unlike the common law, the civil law jurisdictions tend 
to allow duress as a full (e.g., France and Germany) or partial (e.g., Norway 
and Poland) defense, regardless of the severity of the committed off ense. As 
for a b roader community, a f ew years a go, t he United Nations War Cr imes 
Tribunal for the Former Yugo slavia concluded that there is no rule of custom-
ary international law governing the availability of duress as a defense to kill-
ing of innocent civilians and refused to grant a complete excuse for war- crime 
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killings committed under compulsion.65 In addition, two judges of the tribu-
nal writing separately opined that an off ender who acted under an imminent 
threat to his life is less blameworthy than an off ender who committed a crime 
under a more remote threat of reprisal.66 Similarly, imminence of harm is an 
element of duress in t he majority of American penal codes, while t he MPC 
rule o nce a gain d iff ers.67 A c ommentary to t he M PC p rovision r ecognizes 
that “ long and wasting pressure may break down re sis tance more eff ectively 
than a threat of immediate destruction.”68

For a defendant like Judy Norman, this means that only in a jurisdiction 
that neither d isqualifi es hom i cide f rom t he defense of duress nor l imits t he 
defense to situations of imminent threat would she stand a chance of acquittal 
under Dressler’s proposal. Even there, her acquittal would require the legisla-
ture or the court to equate the severity of pressure and coercion in a situation 
of “no fair opportunity” with that of duress in the traditional sense.

Perhaps, if Judy’s incapacity  were viewed as an internal, rather than exter-
nal, limitation, the success of her defense would be more certain. In fact, this 
is exactly what women in Judy’s situation historically used to do: they presented 
evidence of the “battered wives’ ” syndrome and pleaded temporary insanity 
or diminished capacity. Th is defense strategy, albeit relatively successful, has 
been criticized by many feminists. Anne Coughlin, for example, found it ob-
jectionable because it “relieves the accused woman of the stigma and pain of 
criminal punishment only if she embraces another kind of stigma and pain: 
she must advance an interpretation of her own activity that labels it the irra-
tional product of a mental health disorder.”69

Th e internal limitation, however, does not have to be framed as a mental 
abnormality. It could be, as Jeremy Horder points out, the way “ordinary peo-
ple, be they long- term hostages or battered women, tend to think and act in a 
certain kind of exceptional situation.”70 Unlike Horder, I do n ot believe that 
this r easonably ( meaning, u nderstandably) d istorted p erception p rovides 
grounds for justifi cation. Instead, I would use Horder’s test for an excusatory 
defense based on an internal limitation. Such a defense, full or partial, would 
fairly i ncorporate speci fi c c ircumstances o f t he ba ttered w omen’s si tuation 
without imposing on them the stigma of abnormality.

Th e proposed defense would certainly not preclude an alternative excusa-
tory mitigation based on a clinical psychological condition. Such mitigation, 
advocated, for e xample, by Ste phen Morse, would b e appropriate w hen t he 
defendant’s capacity for rationality was substantially diminished at the time 
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of the crime and the diminished rationality substantially aff ected his criminal 
conduct.71

Th e issue of defenses for battered women who kill their abusers continues 
to be heatedly debated. Fairness requires that at least in some circumstances 
these women be acquitted. However, in order to achieve the desired outcome, 
we should be careful not to c ompromise t he moral meaning of justifi cation 
and specifi cally self- defense. Th e requirement of imminence serves to ensure 
that only responsive violence be justifi ed. Consistently w ith t he principle of 
conditionality of rights, the victim may lose his right not to be assaulted, in-
jured, or killed only for the period of his own aggression.

•  •  •

In a nutshell, the victim’s conduct prior to, at the time of, or subsequent72 to 
the injury may be relevant to the level of the perpetrator’s liability. Consent to 
a par tic u lar act should remain valid for the time reasonably necessary to com-
plete that act, unless the consent- giver has communicated his wish to modify 
or revoke his consent. Th e victim’s involuntary limitation of rights with re-
spect to the perpetrator should continue for as long as the victim encroaches 
on the rights of the perpetrator or imminently threatens to do s o. However, 
the defense of comparative l iability should not be available to a p erpetrator 
who used force in response to the victim’s wrongdoing if that wrongdoing is 
not a part of the same encounter.



141

 6 THE DEFENSE OF COMPARATIVE CRIMINAL LIABILITY

FACTORS RELEVANT TO THE MITIGATION 

OF THE PERPETRATORS’ LIABILITY

In the earlier chapters of this book, my goal was to e xplore and formulate a 
general principle – that the victim’s conduct can change the balance of rights 
and responsibilities between the v ictim and the perpetrator, and as a r esult, 
mitigate or eliminate the perpetrator’s liability. Yet this general principle may 
not be translated into a criminal defense unless a more par tic u lar question is 
addressed: assuming t he v ictim was instrumental in producing his own in-
jury, how shall we compare his involvement with that of the perpetrator’s, and 
to what extent shall we reduce the perpetrator’s liability? To answer this ques-
tion, one needs to weigh numerous factors, such as the magnitude of the af-
fected rights of the perpetrator and the victim; the respective causative roles 
played by t he p erpetrator a nd t he v ictim; a nd t heir relative c ulpability (in-
cluding the nature of their conduct, the knowledge possessed by the partici-
pants, their individual capacities to avoid harm, the signifi cance and value of 
purposes sought by t heir ac tivities, t he foreseeability a nd magnitude of t he 
risk, a nd o ther f actors).1 De pending o n t he sp ecifi cs o f e ach c ase, d iff erent 
considerations may be more or less important.

The Magnitude of the Affected Rights

Th e “rights” question i nvolves t wo i nquiries: does t he law recognize t he a f-
fected rights of the perpetrator and the v ictim, and what is the comparative 
value assigned by the law to t hose r ights? For example, I ha ve a l egally pro-
tected right not to be slapped on the face. Th is right, like any right to bodily 
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integrity, is situated quite high in the hierarchy of rights, and its violation may 
subject the off ender to a criminal punishment.2 Th us, if I overreact as a result 
of being slapped, I would be partially justifi ed. I would be more justifi ed if I 
only slap the off ender back, and less justifi ed if I kill him.

In contrast, adultery is not criminally punishable in most states. What ever 
claim I may have that my husband not cheat on me, this claim has very little 
legal ground.3 Th erefore, i f I t hrow a h eavy object at my husband upon wit-
nessing h is i nfi delity, my j ustifi cation argument would be signifi cantly less 
persuasive than in the previous example. Th at is not to say I will not have any 
defense. My defense, however, will be based predominantly on the excusatory 
“heat of passion” rationale. If explicitly incorporated into law, this approach 
would resolve a n umber of proble ms associated w ith provocation cases. For 
example, triggers of provocation would no longer represent an outdated list of 
equally valued historical incidents.4 Instead, jurors would view any provoking 
event from the perspective of the perpetrator’s rights. Only those acts that vi-
olate the perpetrator’s legal rights would qualify for mitigation of his liability. 
Moreover, the extent of mitigation would depend, in part, on the place of the 
off ended right on the continuum of currently recognized rights.

Th e relative signifi cance of r ights can be demonstrated by the defense of 
protection of property, which is authorized by all states and the MPC. Under 
a typical statute, an actor is justifi ed in using force against another person if 
he reasonably believes t hat t he force is immediately necessary to p revent or 
terminate the other person’s trespass on or criminal interference with prop-
erty lawfully in the actor’s possession.5 No state allows the use of deadly force 
solely for  t he prot ection of  prop erty.6 I n a m id- nineteenth- century N orth 
Carolina c ase, t he def endant t hreatened a c onstable w ith a n a xe w hen t he 
constable came to t he defendant’s home to s eize a g un. Th e t rial court held 
that, i f t he constable’s ac tions  were unlawful, t he defendant was justifi ed in 
protecting h is property a nd t hus not  g uilty of  a ssault.7 Th e appellate court, 
however, reversed the trial court’s decision, opining:

[W]hen it is said that a man may rightfully use as much force, as is necessary for 
the protection of his person or property, it should be recollected that this rule 
is subject to this most important modifi cation, that he shall not, except in ex-
treme cases, endanger human life or great bodily harm. It is not every right of 
person, and still less of property, that can lawfully be asserted, or every wrong, 
that may rightfully be redressed by extreme remedies. Th ere is a recklessness— a 
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wanton disregard of humanity and social duty— in taking or endeavoring to 
take the life of a fellow being, in order to save one’s self from a comparatively 
slight wrong— which is essentially wicked, and which the law abhors. You may 
not kill, because you cannot otherwise eff ect your object, although the object 
sought to be eff ected is right. You can only kill to save life or limb, or prevent 
a great crime, or to accomplish a necessary public duty.8

Th e fact that various human interests enjoy unequal legal protection does 
not mean that the law always favors the more important interest. For example, 
an interest in living is considered to be more important than an interest in 
sexual inviolability, yet the law authorizes the victim of a sexual assault to use 
all necessary force, including deadly force, against the attacker. Nonetheless, a 
person may not be justifi ed in the use of force if the magnitude of his interest 
is grossly di sproportionate to that of his adversary. Th e M PC, f or i nstance, 
provides that the “use of force to prevent or terminate trespass is not justifi -
able . . .  if the actor knows that the exclusion of the trespasser will expose him 
to substantial danger of serious bodily harm.”9 Th us, although the mountain-
eers who found refuge in a deserted cabin during a dangerous snowstorm vio-
lated t he cabin own er’s property r ights, he may not use force to e vict t hem. 
His interest in the inviolability of his property is grossly disproportionate to 
the mountaineers’ interest in staying alive.

For similar reasons, the New Jersey Supreme Court reversed the trespass 
conviction of two government employees who entered private property to aid 
migrant f arm workers a nd refused to l eave w hen c onfronted by t he own er. 
Th e court said: “Property rights serve human values. Th ey are recognized to 
that end, and are limited by it. Title to real property cannot include dominion 
over t he de stiny of p ersons t he own er p ermits to c ome upon t he premises. 
Th eir well- being must remain the paramount concern of a system of law.”10

Analogous arguments have been used in connection with the defense of 
provocation. I n People v . E pps,11 t he def endant c ontended t hat h is m urder 
conviction should be reduced to manslaughter. Th e victim, a young boy, broke 
some branches from a tree in the defendant’s yard. Th at apparently provoked 
a confrontation and severe beating of the defendant by the boy’s father. When 
the defendant threatened the father with a knife, the father jumped into his 
truck and drove off . Th e defendant then went inside his  house, returned with 
a gun, and shot the boy to death. Th e court rejected the defendant’s claim of 
provocation. Th e father’s conduct was held to be irrelevant because he was not 
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the victim. As for the boy’s conduct, the court quite sensibly opined that break-
ing tree branches was not suffi  cient provocation to mitigate responsibility for 
taking a human life.12

It is important to highlight that the hierarchy of rights and their violations 
must be determined from the objective point of view, not from the individual 
preferences of the victim. Some may say that harm is in the eye of the victim, 
and ac cordingly, t he i njuries o r l osses t hat t he v ictim l ikes l east a re mos t 
harmful, while the harms the victim can tolerate most are least harmful. Yet 
the p reference- based s cale o f r ights a nd ha rms i nevitably p roduces a bsurd 
results, as Leo Katz’s elegant hypotheticals show.

In one of them, a man is about to rape a woman. At the last moment, the 
woman pleads: “I would rather die than be violated,” so he obligingly kills her. 
At his trial, the defense argues that, although the defendant is certainly guilty 
of a heinous crime, h is punishment should be no more severe t han punish-
ment for rape. Aft er a ll, the v ictim herself preferred murder to r ape, that is, 
regarded i t a s a l esser ha rm. I n t he o pposite h ypothetical, t he p erpetrator 
rapes t he woman de spite her de sperate p lea to t ake her l ife i nstead. At t he 
trial, the prosecutor demands the death penalty for the defendant. He argues 
that, although ordinarily the death penalty may not be imposed for rape of an 
adult woman, this case of rape is worse than murder: didn’t the victim herself 
feel so?13

Obviously, neither a rgument should succeed. Partly because t he “v ictim 
cares only about one dimension of the perpetrator’s activities— the expected 
harm,”14 whereas criminal law cares about harm as one of several criteria of a 
wrongdoing.15 And partly because the meaning of harm in criminal law is not 
limited to e ach victim’s idiosyncratic perception of harm. Criminal law em-
bodies a u niform hierarchical set of moral and legal principles based in part 
on the values assigned by society to specifi c rights.

Comparative Causation

Tests for Comparing Causation    Th e scope of one’s responsibility for par tic u-
lar harm is largely an issue of causation. Yet criminal law has chosen to ignore 
the causative role of the victim and instead has attributed the entire fault to 
the defendant who was a “but for” cause and a proximate cause of the victim’s 
injury or loss.

Recently, Aya Gruber has proposed a defense that would change this rule 
and mitigate the defendant’s culpability when the victim’s wrongful conduct 
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“caused the defendant to c ommit the charged off ense,” which he was other-
wise “not predisposed” to commit.16 Despite my strong support for a criminal 
defense based on the victim’s conduct, I fi nd these specifi c requirements con-
ceptually fl awed.

Th e requirement that the defendant not be predisposed to commit the of-
fense i s ob jectionable l ike a ny r equirement t hat c onditions t he def endant’s 
penalty not on his criminal act but rather on his propensity for crime or vio-
lent thoughts. If a court took this requirement seriously, it would have to deny 
the defense to a w oman w ho e scaped r ape by shooting her a ttacker si mply 
because she was predisposed to shoot any SOB who tried to rape her.

Still more problematic is the way Gruber treats causation. Only if the vic-
tim had caused the defendant to commit the off ense would the defense apply. 
Even putting aside the doubtful proposition that one may cause another free 
and i n de pen dent a gent to do a nything,17 t here r emains a b igger i ssue: w hy 
should not the defense apply, at least partially, when both the defendant and 
the victim contributed to the harmful outcome? Is it fair or realistic to impose 
full causative responsibility on one party?

All our experience tells us that causation is almost never an all- or- nothing 
issue. Many factors work together to bring about a result. Th us, in the words 
of Judith Jarvis Th omson, it is “no wonder it has seemed such a hard problem 
to work out the t ruth- conditions for ‘X is the cause of Y’— for it is doubtful 
that ‘X is the sole cause of Y’ can ever be true.”18 To bring criminal law in ac-
cord with reality, we need to adopt a comparative approach to causation. Sim-
ply shift ing the entire burden from the perpetrator to t he v ictim, as Gruber 
implicitly proposes, would not overcome the crudeness of the current black- 
and- white dichotomy.

But c an t he c ausative i mportance o f v arious e vents e ver b e c ompared? 
Th ere is a view that denies this possibility. Under that view, causation is not a 
relative concept; either it exists or it does not, and if it does exist, one may not 
speak of degrees of causation.19 If certain events  were necessary to produce a 
result, i t i s i mpossible to tel l which e vent was more necessary.20 Th us, i f “ it 
took malaria- bearing mosquitoes and the spread of Christianity to undo the 
Roman Empire, the mosquitoes  were as necessary as the Christians and nei-
ther is paramount to the other.”21

To be sure, it is not a lways easy to na me the determinative cause among 
other c auses, y et i n ma ny c ontexts w e ma nage to c ompare e vents a s b eing 
more or less important for certain consequences:
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We might wish to say, for instance, that Lenin’s participation in the Bolshevik 
Revolution was a more important cause of its success than was Stalin’s, or that 
the a bsence o f a s killed l abor f orce i s a mo re i mportant c ause o f e conomic 
backwardness than is limited natural resources. Or, we might have reason to 
say that James is happier today than he was last week partly because he earned 
an A on his torts exam, but more because his love life has improved.22

Scholars have suggested various ways to compare the importance of con-
tributing causes in torts.23 Some of these methods, although not completely 
importable to penal theory, may serve as models for developing a comparative 
theory of causation in criminal law. Among those are: counterfactual similar-
ity, the “necessary element of a suffi  cient set,” and relative responsibility.

Th e method of counterfactual similarity “involves using imaginative alter-
natives to the actual course of events to determine whether something similar 
to the event would have occurred in the absence of a pa r tic u lar cause.”24 For 
example:

[T]he c hange i n James’ love l ife w as a mo re i mportant c ause of h is c urrent 
happiness than was his torts grade, since had James not e arned an A o n his 
torts e xam, h is mo od w ould mo re c losely app roximate h is c urrent le vel o f 
happiness than it would had his love life not improved.25

Under the “necessary element of a suffi  cient set” test, “a par tic u lar condi-
tion was a cause of (condition contributing to) a specifi c consequence if, and 
only if, it was a necessary element of a set of antecedent actual conditions that 
was suffi  cient for the occurrence of the consequence.”26 Th is method does not 
off er a me chanism for comparing multiple causes; it is valuable, however, in 
eliminating noncauses and limiting the circle of responsible parties.

Finally, u nder t he relative responsibility method, t he more i mportant of 
two causes is the one that is more responsible for their eff ect. Th e term respon-
sible in this context means something other than making the biggest factual 
diff erence toward the occurrence of an event.27 It is instead “the statement of a 
moral and legal conclusion that a par tic u lar cause ought to be held more ac-
countable t han o ther c auses f or t he e ff ect. It is an unabashedly normative 
 interpretation of more important cause, and it bears a close kinship to tradi-
tional notions of proximate cause.”28

Th e outlined approaches c apture i mportant a spects o f how we a ttribute 
causal weight to various events. We mea sure the importance of a cause by 
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(1) the factual diff erence it makes (“necessary element of a suffi  cient set” and 
counterfactual similarity) and (2) the legal and moral weight we assign to dif-
ferent types of behavior (relative responsibility). Both considerations come 
into play as we look at the victim’s acts or omissions and their impact on the 
outcome of the criminal interaction.

Victim’s and Perpetrator’s Contemporaneous Actions    Th e current legal rule 
states t hat t he v ictim’s c onduct i s i rrelevant, u nless i t i s t he s ole proximate 
cause of t he su ff ered ha rm. I f what t he v ictim d id was merely a subs tantial 
contribution, the court would not take the victim’s actions into account. Con-
sider, for e xample, Everett v. State ,29 i n w hich t he defendant c hallenged h is 
vehicular hom i cide conviction. Th e defendant admitted that he did not wear 
glasses a t t he t ime o f t he ac cident a nd t hat h e had d runk s ome b eer a nd 
smoked marijuana shortly before the accident, but he claimed that his driving 
was not impaired. Th e v ictim was a p edestrian, apparently intoxicated, who 
stepped out of a bar and was trying to cross the street. According to witnesses, 
had t he v ictim not abruptly stopped in t he middle of t he road, he probably 
would not have been struck. On appeal, the court acknowledged that the vic-
tim’s “ jay- walking w as a sig nifi cant f actor in  t he a ccident”30 a nd t hat “ the 
conduct of decedent contributed to his own demise.”31 However, since the evi-
dence did not support a c onclusion that the v ictim was the sole cause of his 
death, the court approved the trial judge’s decision not to instruct the jury on 
the victim’s jaywalking and blood alcohol level.32

In co ntrast w ith t he v ictim’s co nduct, t he per petrator’s co nduct co nsti-
tutes t he proximate c ause o f t he v ictim’s i njury i f i t i s merely a substantial 
factor in bringing about that injury. As one court said, “[s]o long as the defen-
dant’s ac ts a re found by t he jury to r ise to t he h igh level of ‘culpable negli-
gence’ a nd s o l ong a s t he def endant’s ac ts ac tually c onstitute a subs tantial 
factor in causing the death, absent any factors to justify or excuse, there is li-
ability for the negligence.”33

Considering t hat c riminal l aw ig nores t he v ictim’s own negligence, t his 
disparity in the treatment of the victim’s and the perpetrator’s causative im-
pacts is disturbing. Just as in cases of drag racing, it would be more fair and 
consistent with the general principles of responsibility to take into account all 
contributing c auses, w hether c ulpable o r n onculpable. To i llustrate t he l ast 
point, consider a driver who runs a stop sign while driving a seriously injured 
passenger to the hospital. Th e driver’s conduct is justifi ed under the principle 
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of the balance of evils. However, if, as a result of ignoring the stop sign, he col-
lides with another car and suff ers an injury, it would be unfair to disregard his 
causative role in the accident, whether or not the second driver was at fault. 
Th is does not certainly mean that a defendant like Everett should escape re-
sponsibility f or h is v ictim’s de ath; t his o nly me ans t hat h is r esponsibility 
should be proportionate to his causal role in that death.

Victim’s Intervening Acts and Omissions    When the harmful result is pro-
duced not by contemporaneous but by consecutive actions (or omissions) of 
the perpetrator and the victim, the court must decide: has the chain of causa-
tion b een b roken? Is t he p erpetrator r esponsible f or a ll t he e ventual ha rm 
even though, when he stopped acting, the victim was in a much better posi-
tion than he ended up being in and, but for his own actions (or omissions), 
would not have suff ered the higher amount of harm?

Victims’ o missions a re u sually n ot a ssigned m uch c ausative w eight. I n 
part, this is so because omissions do not, literally speaking, “cause” anything. 
Quoting Francis Bohlen, “ by failing to i nterfere in the plaintiff ’s aff airs, the 
defendant has left  him as he was before; no better off , it is true, but still in no 
worse position; he has failed to b enefi t h im, but he has not caused him a ny 
new i njury n or c reated a ny n ew i njurious si tuation.”34 Under t his v iew, b y 
failing to save a drowning child, I do not “cause” his death. If I  were nowhere 
around, the child would have drowned all the same.

And yet, numerous examples support our intuition that sometimes (1) an 
omission can make a diff erence in the course of events, and (2) it may be fair 
to hold a person responsible for the harm that would not have happened but 
for t he omission. S ay Jones, t he sig nalman, gets d runk a nd do es not pull a 
 lever, as he is supposed to do in order to make a train turn right. As a result, 
the train crashes. Can we say that Jones’s failure to pull the lever caused the 
crash?35 Perhaps not: aft er all, as Th omson phrases it, everyone  else also failed 
to pull the lever, “a certain paraplegic, Bloggs, also did not pull the lever. My 
typewriter also did not pull the lever.”36 So if our collective failure to pull the 
lever did not cause the crash, why did Jones’s?

Th e key to this question may lie in the diff erence between Jones and oth-
ers: Jones, unlike the rest of the world, had a duty to pull the lever. Moreover, 
unlike Bloggs and the typewriter, he was capable of pulling it. In other words, 
there seems to be an important connection between causation, duty, and ca-
pacity, and even if we cannot say that Jones’s omission caused the crash, we can 
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still say that Jones caused the crash because he was behind the chain of events 
that he was both capable of preventing and under a duty to prevent.37

Th ese e xamples h elp u s to u nderstand w hy t he v ictim’s o mission p lays 
such a minor causative role in the formula of comparative liability: even if the 
victim can prevent harm to himself, he is under no duty to do so. Unlike a tort 
victim or a v ictim of a contractual breach, a v ictim of a criminal off ense has 
no duty to mitigate harm. Th us, the victim’s failure to seek medical treatment 
does not reduce the perpetrator’s liability.38 In Regina v. Blaue, the victim, a 
Jehovah’s Witness, died from a stab wound aft er having refused blood trans-
fusion, and the defendant was convicted of manslaughter.39 Th e court stated:

It does not l ie in the mouth of the assailant to s ay that his v ictim’s rel igious 
beliefs which inhibited h im f rom accepting certain k inds of t reatment  were 
unreasonable. Th e question for decision is what caused her death. Th e answer 
is the stab wound. Th e fact t hat t he v ictim refused to s top t his end coming 
about did not break the causal connection between the act and death.40

Th is conclusion is in accord with the general principle of criminal law that 
ordinarily a n omission does not break t he chain of causation. Moreover, i n 
the absence of a d uty to ac t, omission does not satisfy the requirements of a 
voluntary act and thus is irrelevant for purposes of criminal responsibility.41 
Th e Blaue victim certainly owed no duty to her assailant. Consequently, her 
refusal of treatment did not aff ect the perpetrator’s liability for the resulting 
harm.

However, when victims not merely fail to mitigate harm but instead affi  r-
matively do something that exacerbates it, the analysis changes. Consider the 
following two cases. In State v. Perez- Cervantes, the victim’s stab wounds  were 
treated at a hospital; the victim was released and, despite doctors’ warnings, 
returned to his habitual cocaine use. Th e drug raised his blood pressure and 
caused internal injuries, of which he shortly died.42 In Regina v. Dear, the de-
fendant slashed the v ictim with a k nife several t imes aft er learning that the 
victim had sexually molested his twelve- year- old daughter. When the victim’s 
wounds started to h eal, he reopened them and soon died of blood loss.43 In 
each case, the defendant was convicted of murder.

Th ese decisions appear to be erroneous. In both Perez- Cervantes and Dear, 
the victim’s initial injuries  were not life- threatening. What made them fatal 
 were the intervening self- destructive acts of the victims. By the time they  were 
committed, each victim was already in the position of “apparent safety.”
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Under the doctrine of apparent safety, the defendant is not l iable for the 
ultimate harm to the victim if some of the harmful events occurred aft er “the 
defendant’s active force has come to rest in a position of apparent safety.” 44 In 
the pa radigmatic c ase o f State v. P reslar, a w oman e scaped h ome a ft er her 
husband violently assaulted her. She intended to stay with her father; however, 
when she almost reached his  house, she changed her mind and decided not to 
enter it until the next morning. She spent the night outside, in bitter cold, and 
later died. Th e court held that the defendant was not responsible for his wife’s 
death because “there was nothing to prevent her from going in, but she chose, 
of her own accord, to remain out all night, exposed on the damp ground.”45

Based o n t his do ctrine, i n b oth Perez- Cervantes and Dear, t he v ictims’ 
conduct should break the chain of causation, provided, of course, their con-
duct can be qualifi ed as “free, deliberate, and informed.”46 Conduct is usually 
qualifi ed t his w ay i f t he ac companying c ulpability o f t he i ntervening ac tor 
reaches beyond ordinary negligence.47 Th is is certainly the case in both Perez-
 Cervantes and Dear: by taking cocaine, the victim of Perez- Cervantes exhib-
ited c onscious d isregard o f subs tantial a nd u njustifi able r isk t o h is h ealth, 
namely, r ecklessness (assuming h e w as n ot add icted to t he d rug to suc h a n 
 extent that his drug use was no longer voluntary), and the victim in Dear inten-
tionally opened his wounds in order to stop the pro cess of healing. Accordingly, 
the defendants in these two cases (to a much higher degree than the defendant 
in Preslar who could be merely negligent) should have been held responsible for 
the aggravated assault on their victims but not for the victims’ deaths.

Yet, if we change, even slightly, the balance of causative contributions by 
the perpetrator and the victim (the factual impact of their actions, as well as 
their relative responsibility), the outcome may be totally diff erent. Th e famous 
case of Stephenson v. State 48 provides good material for showing how t hese 
comparative considerations may work. In that case, the victim, Madge Ober-
holtzer, took poison aft er b eing k idnapped, b eaten, h umiliated, a nd n early 
raped.49 She was denied medical help by her kidnapper and eventually died.50 
Factors that contributed to Mad ge Oberholtzer’s death  were summarized as 
“shock, loss of food, loss of rest, action of the poison on her system and her 
lack o f ea rly t reatment.”51 A ccording to me dical te stimony, i t w as u nlikely 
that any one factor would have resulted in death on its own.52

Th e jury found the defendant guilty of second- degree murder, and the Su-
preme Court of Indiana affi  rmed the verdict.53 Some commentators have harsh ly 
criticized t hat de cision, w hich, i n t heir v iew, u ndermined t he requirement of 



THE DEFENSE OF COMPARATIVE CRIMINAL LIABILITY 151

proximate c ausation by holding Stephenson responsible for a n i ntervening 
act of the victim.54 From the perspective of comparative causation, however, 
Stephenson’s verdict was correct.

A jury instructed to view causation comparatively would have to consider 
(1) the comparative impact of Stephenson’s and Madge’s actions and (2) Ste-
phenson’s and Madge’s comparative accountability for her death. It i s l ikely 
that such a jury would fi nd Stephenson’s actions at least as substantial a cause 
of Madge Oberholtzer’s death as her own— but for him, she would not have 
taken the poison. More importantly, even aft er she took the poison, she still 
could be saved had he not denied her medical treatment.

It is even more likely that Stephenson would be found primarily liable for 
Madge’s death as the jury compared the legal and moral signifi cance of cold- 
blooded, p remeditated o ff enses c ommitted b y Ste phenson a nd h ysterical, 
semirational a ctions u ndertaken by  M adge i n re sponse t o S tephenson’s a s-
sault. Th e jury would also take into account that Stephenson had not only the 
moral but also the legal duty to rescue his victim. Generally, one has no legal 
duty to a id o thers, e ven w hen t he a id c an b e r endered w ithout d anger o r 
incon ve nience to the actor. However, there are circumstances that give rise to 
such a duty. For example, one acquires a duty to help another person if he puts 
that p erson i n p eril o r i f h e v oluntarily t akes c ontrol o ver t hat p erson a nd 
moves him to a place of isolation where other people cannot help him.55

In Jones v. State ,56 for instance, t he defendant raped a g irl, who t hen, in 
distress, either fell or jumped into a creek. Th e defendant could have saved her 
but chose not to. Th e girl drowned, and the defendant was convicted of mur-
der. Th e Supreme C ourt of Indiana (the same court t hat a f ew years earlier 
decided Stephenson) affi  rmed the conviction, saying: “Can it be doubted that 
one who by his own overpowering criminal act has put another in danger of 
drowning has the duty to preserve her life?”57

Th e duty to rescue was also found in People v. Oliver,58 a case in which the 
defendant b rought h ome a n i ntoxicated ma n, l et h im i nject h eroine i n h er 
bathroom, and later, when he collapsed, had h im dragged outside, where he 
died of an overdose. Th e C ourt o f App eal o f C alifornia c oncluded t hat t he 
defendant owed the victim a duty of care because she took him from a public 
place, where others could have prevented him from injuring himself, to a pri-
vate place, her home, where only she could provide medical assistance.59 Ste-
phenson combines elements of both cases: it was Stephenson’s continuous as-
sault that put Madge Oberholtzer’s health and l ife in the position of danger, 



152 INCORPORATING THE PRINCIPLE OF CONDITIONALITY

and it was his “absolute and complete”60 “control and domination”61 over her 
that made h im about the only person who could summon a do ctor and save 
her life.

Had the Stephenson t rial court explicitly taken these considerations into 
account and instructed the jury to compare the causative impact of the defen-
dant’s and the victim’s actions, as well as their respective responsibility for 
those actions, the Supreme Court of Indiana would have had a much stronger 
legal ba sis to a ffi  rm t he conviction a nd conclude t hat “[t]o s ay t hat t here i s 
no causal connection between the acts of appellant and the death of Madge 
Oberholtzer, and that the treatment accorded her by appellant had no causal 
connection w ith t he de ath o f Mad ge Ob erholtzer w ould b e a t ravesty o f 
justice.”62

Multiple Perpetrators    Another c omparative c ulpability i ssue o f sig nifi cant 
interest involves multiple defendants. Addressing my arguments for compar-
ative criminal liability, Kenneth Simons raised a question: “If a single defen-
dant’s liability is properly mitigated because of the victim’s fault, should it not 
also be mitigated if a second defendant’s faulty or wrongful conduct contrib-
uted to a victim’s harm (apart from whether the victim’s own conduct is prop-
erly considered a mitigation)?”63

Th ere ma y b e s everal p ossible s cenarios i nvolving m ultiple def endants. 
One, for example, i s when t hese defendants a re accomplices or coconspira-
tors. Th e t heories o f ac cessorial a nd c onspiratorial l iability p rovide a n u n-
equivocal answer to w hy one defendant may not benefi t f rom the actions of 
another. Pursuant to t hese theories, one is guilty because, by his own inten-
tional actions— an agreement or some aid— he “adopts” the crime of his cofel-
ons. Naturally, the more criminal acts one “adopts,” the higher is his criminal 
liability. Th ose criminal acts are imputed to t he defendant and become “ his 
own”; t herefore, multiple p erpetrators ma y o nly i ncrease, b ut n ot de crease, 
the defendant’s culpability.

Th e second situation in which apportionment of liability may become rel-
evant is when the harm is divisible, for example, when two unrelated, in de-
pen dently acting defendants are responsible for diff erent harms. Suppose, as a 
result of attending a restaurant, the victim has suff ered a theft  of a wallet and 
severe food poisoning. Th e thief and the restaurant own er would obviously be 
responsible for two diff erent wrongs— the thief for the theft , and the restau-
rant own er for the injury to the victim caused by the unsanitary condition of 
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the establishment. Th e l iability of neither of t hem would be a ff ected by t he 
 actions of the other.

Th e third scenario is known in legal literature as overdetermination.64 In 
a classic case of preemptive overdetermination, two people set a building on 
fi re, but one fi re “reaches the v ictim’s  house fi rst and destroys it; the other 
fi re then arrives suffi  cient to have destroyed the  house if it  were still stand-
ing, but there is no  house left  to destroy.”65 Th e fi rst fi re  here has preempted 
the harm and precluded the liability of the second arsonist, but only the li-
ability for the completed crime. Th e second arsonist would be still guilty of 
attempted arson.

Th e case that Simons had in mind belongs to yet another type called con-
current overdetermination. In a c ase of t his t ype, t wo unrelated fi res, each 
suffi  cient to b urn down the building, join and together destroy it.66 Specifi -
cally, Si mons a sks: “If t wo i n de pen dent speeding d rivers collide a nd c ause 
the victim’s death, in circumstances where the speeding of either alone would 
have be en su ffi  cient to c ause t he ha rm, sh ould t he p unishment f or e ach 
be m itigated, because of t he c ausal contribution a nd fault of t he other?”67 
Simons appa rently t hinks t hat t he ten et o f c omparative l iability w ould 
mandate such mitigation. Th is is an odd proposition. In the concurrent over-
determination case envisioned by Simons, each defendant’s actions are in de-
pen dent i n ter ms of both c ausation a nd c ulpability a nd do n ot i ncrease or 
reduce t he u ltimate ha rmful r esult. Accordingly, t he c onduct o f a ny add i-
tional actor— a perpetrator or the victim— does not have any eff ect on the li-
ability of a pa r tic u lar defendant. Each driver’s negligence is a “ but for” and 
proximate cause of t he fatal accident attributable to him .68 In t he words of 
Jerome Hall,

Th e fact is that both actions caused the death. Th at either would have caused it 
in the absence of the other does not i mply that neither was in fact a cause. It 
does not imply that this is an exception to the causal principle. It only signifi es 
that the usual simple application of the “but for” formula is not relevant to this 
situation, that it would be superfi cial and misleading to apply it  here in a sense 
carried from single- cause situations.69

In Simons’s hypothetical, each collision is causally suffi  cient and in de pen-
dent from the other, but it is not necessary: if the other driver did not exist, the 
victim would s till b e de ad. C onversely, outside t he overdetermination c on-
text, when a collision results from negligent actions of a driver and the victim, 
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the causal contribution of each party is a necessary condition of the resulting 
harm. If the victim acted diff erently, he would not be harmed.

More importantly, in Simons’s hypothetical, wrongful actions of one de-
fendant toward the v ictim do n ot reduce the obl igations of the other defen-
dant not to act wrongfully toward the same victim. Accordingly, each of them 
is guilty of violating the victim’s rights. In contrast, the principle of condition-
ality of rights allows mitigating the perpetrator’s liability only when the vic-
tim has acted in such a way as to eliminate or reduce some of his rights, thus 
eliminating or reducing t he perpetrator’s responsibility for i nterfering w ith 
the interests protected by those rights.

Pursuant to this same logic, each defendant would be responsible for the 
entire ha rm i n t he n on- overdetermination c ontext a s well— say, w hen t wo 
in de pen dent speeding drivers collide and cause the victim’s death in circum-
stances in which the speeding of either alone would not have been suffi  cient 
to cause the harm. Each driver would be guilty of hom i cide because each of 
them was involved in criminal conduct that violated the victim’s right to life 
and resulted i n combined i ndivisible ha rm, t he v ictim’s death. It i s not es-
sential that the harm caused by each driver separately was not suffi  cient to 
kill the victim. In part, it is not essential simply because no criminal act by 
itself is ever suffi  cient for the harmful result. Many other conditions must be 
present (and absent) for that harmful result to materialize. Quoting Michael 
Moore, “A spark is not suffi  cient for an explosion, because oxygen and fuel 
are necessary as well. Th ese three together are not suffi  cient for the explosion 
because the absence of large amounts of inert material is also required. And 
so on.”70

Yet a more important reason for holding each speeding driver responsible 
for the victim’s death is the same as the one behind a  whole number of crimi-
nal law doctrines— such as the “egg shell victim” doctrine or the “legal wrong” 
doctrine— which extend the perpetrator’s l iability to c over all the harm suf-
fered by the victim. Pursuant to these doctrines, the perpetrator who culpably 
engages in unlawful conduct is deemed to have assumed the risk that the re-
sulting harm may turn out to be more severe than what he anticipated. Simi-
larly, each in de pen dently acting defendant should be responsible for the entire 
harm, which his illegal actions helped to bring about, regardless of how many 
other defendants  were involved. Th e principle of conditionality of rights would 
not provide g rounds for a ny m itigation o f t he defendant’s l iability i n t hese 
circumstances.
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Comparative Culpability

In some instances, the comparative culpability of the participants may aff ect 
the value of their rights and the seriousness of encroachments on those rights. 
Th e clearest example is provocation. In part, the provoker’s loss or reduction 
of rights may be explained by his assault on the rights of others and in part, by 
assumption of risk. By hitting you, I assume the risk that you may hit me back 
and t hat, b eing a ngered by t he u ndeserved a ssault, you may h it me ha rder 
than I hit you.

Th at s emivoluntary r ationale ma y ma ndate a s omewhat d iff erent treat-
ment of innocent aggressors in situations of provocation compared to self- 
defense. A s w e ha ve s een, i n t he c ase o f s elf- defense, t he c ulpability o f t he 
 aggressor i s i rrelevant to t he r ights of t he target.71 Th e very fact t hat, i f not 
stopped, t he a ggressor w ill v iolate t he mos t e ssential r ights o f a n i nnocent 
party triggers the condition that makes the aggressor lose his rights. Th at  out-
come may be diff erent in a provocation scenario.

Since the target of provocation is not presented with a r isk to h is life, we 
may choose not to recognize as a ju stifying event (or give reduced weight to) 
provocation b y c ertain g roups o f p eople, j ust a s w e oft en do  not  re cognize 
consent of some groups of people (e.g., minors or insane). For example, it is 
off ensive when someone intentionally spits on you, and we can easily under-
stand that such provoking conduct, coming from an adult man, may partially 
justify a v iolent response. It is, however, signifi cantly less off ensive when the 
off ender i s a yo ung c hild. Accordingly, t he level of m itigation to w hich t he 
defendant may be entitled should refl ect that.

Negligent, reckless, or even intentional behavior that normally reduces 
the victim’s right not to be hurt may be given little or no weight if the victim 
was a m inor. As the U.S. Supreme Court said, “[a] lack of maturity and an 
underdeveloped sense of responsibility are found in youth more oft en than 
in ad ults a nd a re mo re u nderstandable a mong t he yo ung. Th ese  qualities 
oft en r esult i n i mpetuous a nd i ll- considered ac tions a nd de cisions.”72 Be-
cause of t hat, a c hild’s i nvolvement i n a d angerous ac tivity should not b e 
characterized as  f ull- fl edged a ssumption o f r isk, pa rticularly w hen o ther 
participants are much older and play an active role in bringing the child into 
the ac tivity. I n Commonwealth v . M alone,73 f or e xample, t he def endant, a 
seventeen- year- old boy, was convicted of second- degree murder for killing a 
thirteen- year- old companion in the course of playing Rus sian Poker (a ver-
sion of Rus sian roulette). It was the defendant who proposed the game. Th e 
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victim merely replied: “I don’t care; go ahead.”74 Th e defendant then placed a 
revolver against the v ictim’s temple and pulled the trigger three t imes. Th e 
third time turned out to b e fatal. I t hink that, in a c ase like this, the young 
age of the v ictim, the signifi cant age diff erence between the v ictim and the 
perpetrator, and the passive involvement of the victim in the reckless game 
create a strong presumption that the victim’s consent was not quite free, delib-
erate, and informed; and thus his own culpability should not provide grounds 
for mitigation of the perpetrator’s off ense.

Moreover, the level of the provoker’s culpability should probably be taken 
into account in any case of mitigation based on the victim’s provocative con-
duct. Th ere i s a d iff erence i n how we perceive t he fault of a def endant who 
killed his victim aft er being physically attacked by an intentional actor as op-
posed to a merely negligent actor. Just like in cases of the assumption of risk, 
the less conscious the victim’s engagement in a dangerous (provoking) activ-
ity, t he more appropriate i t may b e to t reat h is b ehavior a s a n i nvoluntary, 
rather than a voluntary, reduction of rights. And, as suggested before, perhaps 
fewer rights should be alienable involuntarily than voluntarily.75

Th ese considerations should be taken into account in other circumstances 
as w ell. W hen t he p erpetrator a nd t he v ictim a re e qually c ulpable (e.g., i n 
cases of drag racing, dueling, or Rus sian roulette), the conduct of the victim 
should b e a s tronger m itigator t han w hen t he p erpetrator i s more c ulpable 
than the victim (e.g., in a case of a car crash, in which the perpetrator drove 
recklessly w hereas t he v ictim w as mer ely n egligent). C onversely, w hen t he 
victim is more culpable than the perpetrator, the court should be reluctant to 
impose full liability.

In State v. Munnell,76 for instance, the defendant struck and killed the vic-
tim, who was lying unconscious on the road. Th e driver’s blood alcohol con-
centration was 0.11 percent (0.01 percent above the state limit), while the vic-
tim’s w as a t l east 0 .24 p ercent. Th e def endant w as c harged w ith v ehicular 
hom i cide. Th e t rial c ourt c ertifi ed to t he app ellate c ourt s everal que stions, 
including this: “Is being less at fault than the deceased victim a def ense to a 
prosecution”77 under t he state statute? Th e Minnesota Appellate Court held 
that it was not.

Th is decision strikes me as wrong. Both criminal law and morality assign 
signifi cant weight to one’s culpability. As Justice Holmes once put it, even a dog 
knows the diff erence between being stumbled over and being kicked.78 Defen-
dants who commit identical acts and cause identical harm, yet with diff erent 
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mens rea, are normally convicted of off enses of diff erent gravity. For example, 
in a case of accidental deadly shooting, the defendant’s verdict may vary from 
murder to manslaughter to negligent hom i cide to (arguably) not guilty based 
entirely on his level of culpability. Similarly, in our everyday life, when assign-
ing responsibility, we pay signifi cant attention to who is at fault. So how can a 
fair verdict disregard the jury’s fi nding that the victim was more at fault than 
the defendant?79

In determining the respective culpability of the perpetrator and the victim, 
jurors should be instructed to compare the nature of the participants’ conduct, 
their respective capacities to avoid harm, the signifi cance and value of purposes 
sought b y t heir ac tivities, a nd t he f oreseeability a nd ma gnitude o f t he r isk 
they took. For example, if a fatal car crash happened because the perpetrator 
exceeded t he speed l imit a nd h it t he v ictim’s c ar pa rked i n t he m iddle of a 
highway, the level of mitigation of the perpetrator’s liability may depend on a 
number of facts. It would be higher if the perpetrator was in a rush to deliver 
a sick child to a h ospital whereas the v ictim took an impromptu nap a t the 
wheel aft er a few shots of tequila. And it would be lower if the perpetrator was 
hurrying home for a favorite tele vi sion show whereas the victim had suff ered 
a heart attack in his car. Th ese are, of course, extreme examples serving only 
to demonstrate how individual culpability can change the liability equation.

PRACTICAL IMPLEMENTATION OF 

COMPARATIVE LIABILITY

Finally, in what form should criminal law adopt the theory of comparative li-
ability? I suggest that the victim’s rights- reducing conduct should function as 
an affi  rmative defense. In some circumstances, it would provide a c omplete 
justifi cation, whereas in other circumstances, it would only mitigate the de-
fendant’s l iability. I n ei ther c ase, t he def endant w ould b ear t he b urden o f 
production. As for t he burden of persuasion, it may be more appropriate to 
follow t he M PC practice a nd a llocate it to t he prosecution, u nless specifi ed 
otherwise.80

Some scholars have expressed concerns about practical implementation of 
the defense. For example, Douglas Husak t ried to en vision how t he mecha-
nism of mitigation would work in a case of partial reduction of criminal lia-
bility. He correctly noted that the structure of hom i cide off enses provides an 
ideal solution. “When persons commit hom i cides, fault mitigators such as prov-
ocation function as ‘imperfect defenses,’ allowing defendants to be convicted 
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of a lesser- included off ense like manslaughter.”81 He then went on to caution 
that “ lesser- included off enses are rare outside the context of hom i cide; there 
usually is no hierarchy of off enses for which defendants whose fault is miti-
gated might be convicted.”82

I agree with Husak that the structure of hom i cide off enses provides a con-
ve nient paradigm for applying any partial defense, not just the one related to 
the v ictim’s c onduct. However, I do n ot t hink t hat to i ncorporate a pa rtial 
defense there is no other alternative but “to double the size of the substantive 
criminal law by enacting lesser- included off enses across the entire spectrum 
of crimes.”83

One way to proceed in the case of successful invocation of the defense of 
comparative liability is to permit downgrading of an off ense charged to a lower 
degree or to another lesser- related off ense, regardless of whether or not it  is 
also lesser included (an off ense is considered lesser included only if “the ele-
ments o f t he l esser off ense a re a subs et o f t he el ements o f t he c harged o f-
fense”84). Th is solution would not require too much legislative eff ort, since the 
majority of nonvictimless crimes— and the defense of comparative responsi-
bility, by defi nition, applies only to those— already have some less serious an-
alogues, particularly in jurisdictions whose penal codes are modeled on the 
MPC. For example, Article 211 of the MPC includes aggravated assault (a fel-
ony of the second or third degree), a si mple assault (a misdemeanor or petty 
misdemeanor), and reckless endangerment (a misdemeanor). When warranted 
by facts, the charge of aggravated assault could be reduced to a simple assault 
or even reckless endangerment.

True, recent decisions have purported to l imit jury instruction on lesser 
off enses to t hose t hat me et t he s trict r equirements f or l esser- included o f-
fenses.85 Yet, as one commentator has pointed out, t hese decisions t ypically 
rely on statutes or rules and have not considered that a lesser off ense may con-
stitute a defense or a defense theory.86 Pursuant to the well- developed body of 
federal law, the Fift h, Sixth, and Fourteenth Amendments guarantee an indi-
vidual the right to have the jury instructed on his theory of defense. Th er efore, 
a statute or rule that precludes instruction on a nonincluded off ense ought not 
to b e applied w hen i t i nterferes w ith t he defendant’s c onstitutional r ight to 
present a defense.

For example, in Sanborn v. Commonwealth,87 the defendant was charged, 
among other things, with kidnapping and rape of the victim. Th e defendant 
sought a j ury i nstruction on t he lesser- related ( but nonincluded) off ense of 
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abuse of a c orpse b ecause, ac cording to h is t heory of t he c ase, t he c harged 
criminal acts  were committed aft er t he v ictim w as a lready de ad. Th e trial 
judge refused the instruction, the conviction was later reversed, and the Su-
preme Court of Kentucky opined:

Sanborn c ould h ardly e xpect t he j ury to e xonerate h im i n t he f ace o f h is 
criminal misconduct, and this was the reason why his counsel requested in-
structions o n a c rime t hat p resented a m iddle g round b etween t he off ense 
more severely punished and acquittal. It is fundamental that in a criminal 
case it is the duty of the court “by the instructions to g ive to t he accused the 
opportunity for the jury to determine the merits of any lawful defense which 
he has.”88

In sum, the failure to instruct on a nonincluded off ense when such instruc-
tion is necessitated by a defense theory (including the defense theory of com-
parative liability) may violate the defendant’s constitutional rights to due pro-
cess, compulsory pro cess, and fair trial by jury. In addition, the U.S. Supreme 
Court has consistently held that state rules of evidence should not deprive the 
defendant of a f air t rial.89 Th e Court has applied a ba lancing test to r esolve 
confl icting interests of the defendant and the state. Exclusion of evidence has 
been held to be arbitrary or disproportionate “where it infringed upon a 
weighty interest of the defendant.”90 Accordingly, even if the rules or statutes 
precluding a  lesser non included off ense a re not unconstitutional per se, t he 
high stake of the defendant in adequately presenting his defense theory would 
most likely outweigh competing interests of the state.

In addition to using lesser off enses to mitigate the defendant’s liability in 
a c ase i n w hich t he v ictim i s pa rtially r esponsible f or t he r esulting ha rm, 
various grades of the same off ense can also be used. Current state codes com-
monly recognize as many as ten or more off ense grades, and proper grading 
of off enses is considered to b e a r equirement of fair and consistent punish-
ment.91 S ome c odes a lready t ake t he v ictim’s c onduct i nto ac count w hen 
 assigning v arious de grees o f a n off ense, b ut t hese i nstances a re r are a nd 
random. Th e MPC, for example, treats the off ense of simple assault as a mis-
demeanor. I f, however, i t i s committed i n a fi ght or scuffl  e entered i nto by 
mutual consent, it is only a petty misdemeanor.92 Similarly, in Pennsylvania, 
assault i s a m isdemeanor i n t he s econd de gree, but i f i t i s c ommitted i n a 
fi ght or scuffl  e entered i nto by mutual c onsent, i t i s a m isdemeanor of t he 
third degree.93
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Another concern that has been expressed in connection with the proposed 
defense i s t hat, b y a sking j urors to app ly a m ultifactor te st, a c omparative 
fault- like inquiry on a case- by- case basis, we would give them too much dis-
cretion over the gravity of criminal punishments.94 I do not think those wor-
ries are warranted. In practically any criminal trial, jurors have to deal with 
multifactor te sts. Th ey ha ve to de cide w ho had r ights to w hat, w ho w as a t 
fault, and who was causally responsible for the harm. Th ey  oft en have to use a 
“comparative f ault- type i nquiry” i n o rder to de termine w hether t he def en-
dant acted reasonably.

Moreover, in many instances, that inquiry directly translates into the ver-
dict a nd t he g ravity of criminal punishments. For example, in a c ase of in-
voluntary h om i cide, t he d iff erence b etween t he def endant’s n on- negligent 
conduct, negligence, recklessness, a nd recklessness ma nifesting extreme in-
diff erence to the value of human life determines the choice between no liabil-
ity, negligent hom i cide (a felony of the third degree), manslaughter (a felony 
of the second degree), and murder (a felony of the fi rst degree).95

•  •  •

In t his pa rt, I s ought to p rovide a c onceptual f ramework for t he defense of 
comparative criminal liability. Th is defense should be available to a defendant 
when the victim was, at least in part, responsible for the suff ered harm. Th e 
victim may be responsible for the harm if he either waived his right not to be 
harmed voluntarily or lost or reduced it involuntarily. Th e waiver of rights is 
in eff ect, in the case of consent, for the time reasonably necessary to complete 
the authorized act, unless the victim has communicated his wish to modify or 
withdraw consent. Th e involuntary loss or reduction of rights continues for as 
long as the victim encroaches on the rights of the perpetrator or imminently 
threatens to do so.

Th e defense of comparative liability may serve as full or partial justifi ca-
tion. Factors relevant to the determination of the scope of available mitigation 
include the magnitude of the aff ected rights of the perpetrator and the victim, 
the relative causative roles played by the perpetrator and the victim, and their 
comparative culpability (including the nature of their conduct, the knowledge 
possessed by t he pa rticipants, t heir respective capacities to a void ha rm, t he 
signifi cance and value of purposes sought by their activities, and the foresee-
ability and magnitude of the risk).
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  CONCLUSION

the criminal law doctrine maintains that victims’ conduct does not mitigate 
perpetrators’ l iability. H owever, u pon c lose e xamination, t his de claration i s 
only partially correct. Furthermore, to the extent it is correct, it produces legal 
rules that are in direct confl ict with fundamental principles of criminal liability, 
factual fi ndings by social scientists, public perceptions of right and wrong, and 
developments in other areas of law. Considerations of fairness and eff ectiveness 
mandate that criminal law integrate victims into its theory of liability. If victims 
by t heir own ac tions have reduced t heir r ights not to b e ha rmed, defendants 
should be allowed to raise that as an affi  rmative defense at their trial.

In this book, I attempted to describe and apply the principle, which I be-
lieve to be a general principle of criminal law, the principle of conditionality 
of rights. Th is principle is a function of our collective living and our interac-
tion with each other as citizens and individuals. As a principle, it is absolute: 
in any community, people should be entitled to go about their lives with the 
expectation that their rights will be respected by other members of the com-
munity, p rovided t hat t hey e qually r espect t he r ights o f o thers. Th e imple-
mentation of this principle, however, may diff er both historically and cultur-
ally. Law, and criminal law in par tic u lar, refl ects moral and social norms of 
the community. It is, therefore, only to be expected that the scope of individ-
ual r ights protected by the law and the comparative weight assigned to sp e-
cifi c rights may vary from country to country and may undergo transforma-
tion as the time goes by.

As it stands, American criminal law does not supply cohesive answers to 
many situations involving the interplay or confl ict of individual rights. Some 
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of these situations  were discussed in this book. Among them are assisted sui-
cide a nd consensual i njuries, hom i cide motivated by adultery, postpenetra-
tion r ape, a nd k illing of  d omestic a busers i n nonc onfrontational c ircum-
stances. O f c ourse, t he p roposed def ense o f c omparative l iability w ill n ot 
automatically ensure the fair and consistent treatment of the victims and per-
petrators of these and other harmful acts; it will, however, provide the con-
ceptual framework for systematic incorporation of individual rights into the 
criminal theory.

Th is revision will bring victims into the focus of criminal law and convey 
to the community respect for their rights. For example, consent of the victim 
will be explicitly recognized as a complete or partial justifi cation. A def en-
dant wishing to invoke this defense will have to establish that the victim’s 
consent was voluntary and rational. Th is condition will both give people an 
opportunity to c ontrol t heir o wn l ives a nd p rotect v ulnerable i ndividuals 
from abuse. Particularly serious and irreversible harm may necessitate formal 
proof of t he rationality a nd voluntariness of t he v ictim’s choice. To accom-
modate this requirement, the law will need to develop a set of standards and 
procedures governing consensual harmful actions. For example, consent to a 
cosmetic surgery may involve meeting with a psychologist and signing a simple 
medical consent form, whereas consent to ac tive euthanasia may be deemed 
valid only subject to a psychiatric evaluation of the victim by several in de pen-
dent doctors, a l egal consultation, a nd a do cument, si milar to a l iving w ill, 
properly executed and witnessed.

Another group of cases that will be aff ected by the revision of the law in-
cludes those involving the v ictim’s assumption of risk. In cases of this type, 
the victim either voluntarily participates in dangerous activities together with 
the defendant (e.g., Rus sian roulette) or inadvertently suff ers a mishap through 
his own fault as well as the fault of the defendant (e.g., an accident in which a 
speeding d river h its a d runken p edestrian). Th ese c ases sh ould b e d istin-
guished from situations in which the victim merely does not take suffi  cient 
precautions a gainst c rime a nd f alls p rey to i ntentional w rongdoing (e.g., a 
person who strolls through a high- crime area late at night and is mugged). In 
the latter type of cases, the victims’ lack of caution does not diminish their 
rights because the law may not require people to live their lives so as to antici-
pate and accommodate crime. Accordingly, under the principle of condition-
ality of r ights, the v ictims’ conduct will mitigate the perpetrators’ fault in a 
case of Rus sian roulette or a car accident but not in a case of mugging.
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Beyond the cases of consent and assumption of risk, the defense of com-
parative liability should be available only when the victim has attacked or was 
about to a ttack s ome l egal r ights o f t he p erpetrator. A ccordingly, c ases o f 
hom i cide mo tivated b y sp ousal i nfi delity or  c ontinuous but  not  i mminent 
domestic abuse will not qualify for either full or partial justifi cation. In both 
instances, the defendants will have to rely only on the theory of excuse. Simi-
larly, the perpetrators who disregard their partners’ revocation of sexual con-
sent will not be entitled to justifi catory mitigation of rape charges.

Naturally, the degree of mitigation to which the perpetrator may be enti-
tled should depend on a number of factors. At a minimum, the court should 
conduct comparative evaluation of the victim’s and the perpetrator’s aff ected 
rights, causative roles, and culpability. In some cases, the perpetrator will be 
completely exculpated; in other ones, his fault will be merely mitigated.

Undoubtedly, there will remain numerous cases that will not yield a straight-
forward solution; this is inevitable whenever we apply any rules or categories 
to the complexity of human interaction. It would be unfeasible to suppose that 
the defense of comparative liability can turn the proverbial “hard cases” that 
make bad law into easy ones. It is my hope, though, that, if implemented, this 
defense will bring the criminal theory in accord with the general notions of 
moral f airness a nd r esult i f n ot i n “ good,” t hen a t l east i n a subs tantially 
better— more consistent, just, and eff ective— body of criminal law.
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1.  “An example of a d uty- based norm is t he duty not to b e cruel to a nimals; a n 
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