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1

The phrase ‘cruel, inhuman and degrading treatment or punishment’ 
appears in Article 5 of the Universal Declaration of Human Rights 
(UDHR), which was adopted by the UN General Assembly in 1948, and 
in Article 7 of the International Covenant on Civil and Political Rights 
(ICCPR), which was adopted by the UN General Assembly in 1966.

In 1950, members of the newly-formed Council of Europe signed 
the European Convention on Human Rights (ECHR), an international 
treaty to protect human rights and fundamental freedoms in Europe. 
The UK was one of the first members of the Council of Europe to rat-
ify the ECHR when it passed through Parliament in 1951 and it subse-
quently came into force in 1953. However, it was not until 1966 that 
the UK granted what is known as ‘individual petition’, i.e. the right to 
take a case alleging an infringement of ECHR rights to the European 
Court of Human Rights (ECtHR) in Strasbourg.

Article 3 of the ECHR outlaws torture but it goes further than that 
in also outlawing ‘inhuman or degrading treatment or punishment’ 
and it is generally accepted that this right is absolute, i.e. that it cannot 
be infringed under any circumstances. Due to the incorporation of the 
ECHR into UK law through the 1998 Human Rights Act, the phrase 
‘inhuman or degrading treatment or punishment’ is now part of UK law 
and cases alleging infringement of any ECHR rights, including Article 3 
rights, can now be heard in courts throughout the UK.

There are three points to note about Article 3:

CHAPTER 1

Introduction
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• first, the prohibition applies to ‘treatment’ as well as to ‘punish-
ment’, so Article 3 is much broader in its application than Article 8 
of the US Constitution;

• second, unlike all the other rights enshrined in the ECHR, which 
are ‘limited’ or ‘qualified’, Article 3 is ‘absolute’. This means that 
no treatment severe enough to meet the Article 3 threshold can 
ever be justified and that there are no circumstances, such as con-
siderations of what might be in the ‘public interest’, in which an 
infringement of this right is acceptable;

• third, use of the conjunction ‘or’ in the phrase ‘inhuman or degrad-
ing’ implies a lower threshold, which covers either ‘inhuman treat-
ment or punishment’ or ‘degrading treatment or punishment,’ than 
the phrase ‘inhuman and degrading’, which covers both terms, 
would have done.

In a case brought against Greece jointly by Denmark, Norway and 
Sweden and separately by the Netherlands alleging widespread breaches 
of the ECHR following the coup in April 1967,1 the Commission found 
against the Greek Government. In its judgment, the Commission drew 
a distinction between the different parts of Article 3, describing ‘tor-
ture’ as an aggravated form of ‘inhuman and degrading treatment’.2 
However, it did not attempt to define ‘inhuman’ or ‘degrading’ and, 
in its jurisprudence, the ECtHR has not considered the components of 
‘inhuman or degrading’ separately but has considered the phrase as a 
single, conjoined entity. But, broadly speaking, it regards treatment or 
punishment as ‘inhuman or degrading’ if it is premeditated and applied 
for hours at a stretch, and if the pain and suffering go beyond the inevi-
table element of pain and suffering associated with legitimate treatment 
or punishment.

Jeremy Waldron takes a different approach.3 He argues that each of 
the components of ‘cruel, inhuman or degrading’, which are the terms 
used in the title of this book, should be considered separately. He 
describes his approach as ‘textualist’ but distinguishes it from what he 
calls an ‘originalist’ approach. originalists hold that the proper approach 

1   European Commission on Human Rights (1969) ‘The Greek Case’, Collection of 
Decisions of the European Commission on Human Rights, CD 186.

2  See Kelly (2012: 36).
3  See Waldron (2008).
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to understanding rights provisions in the US Constitution is to deter-
mine how members of the founding generation would have applied these 
terms two hundred or more years ago. As he points out, in no other 
jurisdiction in the world is this methodology deployed and nowhere 
else in the world is it taken seriously.4 Waldron describes his preferred 
approach as an ‘ordinary language approach’ that focuses on the mean-
ing of each of the words in question. He argues that terms like ‘cruel’, 
‘inhuman’ and ‘degrading’ represent unspecified standards rather than 
unambiguous rules and that the challenge is to determine what they 
mean in different contexts. He also notes that this necessarily involves 
making value judgments.

Ronald Dworkin5 argues that one should do this by trying, to the best 
of one’s ability, to determine what each of the terms means. He suggests 
that we should ask ourselves ‘as honestly as we can and in as objective a 
spirit as we can muster’, certain quite specific evaluative questions, for 
example, ‘what really is cruel?’, ‘what forms of treatment really are such 
that no human should reasonably be expected to endure them?’, ‘what 
really is inhuman?’, ‘what really is degrading or an outrage on human 
dignity?’ He notes that any sensible person will recognise that, as with all 
objective inquiries, the best you can hope to get is the person’s consid-
ered opinion, and that opinions will necessarily differ.

Rather than, as Dworkin suggests, everyone applying their own crit-
ical views of what counts as ‘cruel’, ‘inhuman’ or ‘degrading’, Jeremy 
Waldron thinks that a better way to understand these terms is to rec-
ognise that ‘they purport to elicit some shared morality, some common 
shared values, some moral code that already exists and resonates among 
us.’ He thinks that ‘they appeal to what is supposed to be a more-or-
less shared sense among us of how one person responds as a human to 
another human, of what humans can and should be expected to endure, 
of basic human dignity, and of what it is to respond appropriately to the 
elementary exigencies of human life’, arguing that it is more satisfac-
tory to view these terms in a social and collective light than to see them 
simply as invitations to make our own individual moral judgements. 
Dworkin’s approach is that of the moral philosopher while Waldron’s is 
more in tune with that of the sociologist and the socio-legal scholar, and 
this is the approach that will be adopted in this book.

4  Ibid.: 12.
5  Dworkin (1997).
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The ECtHR has not, so far, been asked to determine whether bene-
fit sanctions in the UK, or elsewhere, are in breach of Article 3 and con-
stitute ‘inhuman or degrading treatment or punishment’, and no explicit 
attempt is made to do so in this book. Rather, against a set of shared 
understandings of what the three terms ‘cruel’, ‘inhuman’ and ‘degrading’ 
mean, the book attempts to give a critical account of the benefit sanctions 
regime in the UK and to determine whether it is acceptable as it stands, 
whether it is capable of being reformed or whether it needs to be replaced.

The origins of this book can be traced back to a lunchtime seminar in 
the Edinburgh University School of Law on ‘Punishment and Welfare’ 
in January 2015. My colleague Richard Sparks, who is Professor of 
Criminology at the University of Edinburgh, invited David Garland, who 
is now Professor of Law and Sociology at New York University but is 
also a part-time Professorial Fellow at the University of Edinburgh, and 
me to present papers. The subject was, of course, familiar territory for 
David Garland but I was put on the spot and had to come up with a 
suitable topic. My academic interests lie at the interface between public 
law and social policy and I have a long-standing interest in social secu-
rity. A paper on benefit sanctions enabled me to tick several boxes and 
I thought that there would be some mileage in writing about this sub-
ject. The paper generated a fair amount of interest and I was encouraged 
to develop it. An expanded version of the paper was published in the 
Journal of Law and Society in June 2016.6 As I became more and more 
engrossed (some people might say obsessed) with the subject of bene-
fit sanctions, I followed up the Edinburgh seminar paper with papers on 
different aspects of benefit sanctions for a range of audiences. I presented 
papers at the annual conference of the Law Society of Scotland held in 
Edinburgh; at the annual conference on ‘European Social Security Law’ 
at the Academy of European Law (ERA) in Trier, Germany; at a semi-
nar in the Institute for Social Policy, Housing and Equalities Research 
(I-SPHERE) at Heriot-Watt University; for the Panel on ‘Workfare 
and Labour Rights’ at the Labour Law Research Network (LLRN) 
Conference, held at the University of Amsterdam; at the annual confer-
ence of the Law and Society Association in Seattle; at the annual con-
ference of the Socio-Legal Studies Association at the University of 
Lancaster; and at the Northern Conference of the Public Law Project in 
Manchester. I also wrote blogs for the United Kingdom Constitutional 

6  Adler (2016).
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Law Association (UKCLA), the United Kingdom Administrative Justice 
Institute (UKAJI) and the Welfare Conditionality Project.

At this point, I concluded that I had said everything I was able to 
say on benefit sanctions. However, I then met Dave Cowan, the Editor 
of Palgrave Macmillan’s Socio-Legal Series, who invited me, not for the 
first time, to write something for his series. After some initial hesitation, I 
concluded that there might be some merit in bringing together the argu-
ments I had developed in the series of papers I had written and attempt-
ing to produce a coherent account of benefit sanctions in the UK. The 
result is this book.

I would like to record my gratitude to Richard Sparks for acting as 
midwife to the enterprise, to David Garland, for his continuing support 
and encouragement, and to Dave Cowan, for not giving up on me when 
he had good reason to do so and for helping me out when he really 
didn’t have to.

When I was a full-time academic, I always seemed to be over- 
committed and, as a result, developed the bad habit of finishing 
everything at the last moment. Lectures, conference papers, book 
reviews, articles and research reports were all completed just before the 
deadline. This approach enabled me to get by but at a cost because it 
did not leave me the time to get any feedback for what I wrote. Now 
that I have retired, I have tried to change my ways and have come to 
appreciate the advantages that feedback and a period for reflection can 
bring. I am incredibly grateful to four people, all of whom read the 
book in draft from beginning to end. The four people are my wife, Sue 
Fyvel, who is not an expert in the field but turned out to be a very astute 
critic and a very talented proof-reader; and three friends and colleagues: 
Robert Thomas, public lawyer and expert on administrative justice at the 
University of Manchester; David Garland, sociologist of crime and pun-
ishment at New York University; and David Webster, at the University of 
Glasgow, who knows everything there is to know about benefit sanctions 
in the UK. I am aware that the book is not the one any of them would 
have written and that the views expressed in it are mine not theirs, but 
it is so much better than it would have been without their help. They 
corrected numerous errors and omissions, questioned some of my more 
dubious claims, pointed out when more evidence was required, and were 
not backward in coming forward to give me advice, much—but not all—
of which I accepted. They all deserve medals. So too does Dave Cowan. 
No-one could have wished for a better editor. I would also like to record 
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my gratitude to three other people who answered my queries in their 
specialised areas of expertise: Katie Boyle (University of Roehampton) 
on social rights; Evelyn Brodkin (University of Chicago) on street-level 
bureaucracy and on welfare to work programmes; and Jackie Gulland 
(University of Edinburgh) on conditionality in health insurance. It 
should go without saying that, whatever shortcomings the book has are 
entirely my responsibility.

The book comprises twelve chapters dealing with the terms ‘cruel’, 
‘inhuman’ and ‘degrading’ that are used as a benchmark for assessing 
benefit sanctions; benefit sanctions as a matter of public concern; the 
historical development of benefit sanctions in the UK; changes in the 
scope and severity of benefit sanctions; conditionality and the changing 
relationship between the citizen and the state; the impact and effective-
ness of benefit sanctions; benefit sanctions and administrative justice; the 
role of law in protecting the right to a social minimum; a comparison of 
benefit sanctions with court fines; benefit sanctions and the rule of law; 
and what, if anything, can be done about benefit sanctions. Each chapter 
ends with a paragraph that attempts to highlight the most salient points 
in that chapter, and the book ends with a short conclusion in which ben-
efit sanctions are assessed against the chosen benchmark.

Some readers may be surprised that the book does not include a com-
parison of benefit sanctions in the UK with benefit sanctions in other 
countries. After all, together with Lars Inge Terum, I recently carried out 
a study that compared benefit sanctions in the UK with benefit sanctions 
in other countries.7 That study was based on data from two surveys of 
conditionality in unemployment benefit schemes that were carried out 
by the oECD in 2011 and 2014.8 However, valid comparisons call for 
commensurate data and, in this case, the only available data sets were 
simply not sufficiently commensurable.

The data from the two oECD surveys refer to the strictness of the 
rules outlined in legislation or in regulations and therefore describe  
how the schemes ought to work rather than how they actually work 
on the ground. In other words, they describe ‘law in the books’ rather 
than ‘law in action’. But, as Evelyn Brodkin has pointed out, ‘what you  
see in terms of formal policy may not be what you get’.9 In addition, 

7  Adler and Terum (2018).
8  Langenbucher (2015) and venn (2012).
9  Brodkin (2013: 4).
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the data refer to the highest tier of unemployment benefit, even where  
more unemployed persons are in receipt of unemployment benefit from 
a lower-tier scheme. Thus, they refer to unemployment insurance (UI), 
where a UI scheme exists, rather than to unemployment assistance 
(UA) or social assistance (SA) for the unemployed, whatever roles such 
schemes play in providing support for the unemployed. For these two 
reasons, I have concluded that the results of comparisons based on this 
data, are not sufficiently robust to justify including them in the book.
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It is a central contention of this book that benefit sanctions ought to be 
a matter of greater public concern than they are. They are ineffective, in 
that many of those who are sanctioned do not enter employment, and 
they impose a great deal of suffering on those who are subject to them. 
They can last for periods of up to three years and are quite dispropor-
tionate to the mainly trivial offences that give rise to them. This book 
seeks to demonstrate that many, perhaps most, claimants are not cul-
pable, that many, perhaps most, of their ‘offences’ are minor ones that 
should not be penalised to the extent that they currently are. It sets out 
to provide a comprehensive account of the origins and development of 
benefit sanctions, to determine their impact and effectiveness, and to 
assess their compatibility with administrative justice and the rule of law. 
It concludes by considering ways in which benefit sanctions could be 
reformed or replaced.

The book starts by asking why, since they are so ineffective and cause 
so much suffering, benefit sanctions in the UK are not a matter of 
greater public concern than is the case.

Ken LoACh ’s fiLM I DanIel Blake

Although Ken Loach’s film I Daniel Blake drew attention to the  
problem of benefit sanctions in the UK, they have not been given much 
attention in the press. This is, in some ways, surprising because the issues 
raised by the film have been around for some time. In fact, it could even 

CHAPTER 2

Benefit Sanctions as a Matter  
of Public Concern

© The Author(s) 2018 
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be argued that the scale of the problems revealed in the film was on the 
decline when the film was released in october 2016.

The central scenario depicted by the film is that, although Daniel, a 
carpenter from Newcastle, has had a heart attack and lost his job, and 
been told by his doctors not to work, he did not qualify for Employment 
and Support Allowance (ESA), the main benefit for sick and disabled 
people who are deemed to be unable to work. All applicants for ESA  
are required to take the Work Capability Assessment (WCA) test. This 
comprises a set of 17 descriptors covering physical and mental capacity 
for work such as walking, lifting, concentrating and not getting angry, 
and applicants are given a score depending on how well (or how badly) 
they do. A total of 15 points is needed to qualify for benefit.

In the film Daniel fails to get 15 points and receives a letter from the 
Department for Work and Pensions (DWP) telling him that he has failed 
the test and is therefore fit for work. He phones the DWP, which admin-
isters ESA, saying that he wants to appeal, but is told that he must first 
request a Mandatory Reconsideration (MR) and that he cannot do so 
until he has had a phone call from the DWP decision-maker.

In the past, claimants could appeal directly to a tribunal if their 
 application for benefit was turned down but, in 2012, in order to reduce 
the tribunal caseload and the costs of appealing, the DWP decided that 
they had to go through MR, which is carried out by officials, first. While 
appellants are awaiting the outcome, they do not receive any money.

The film depicts the Catch 22 situation facing many claimants who 
wish to challenge their ESA decisions. The only way for them to get 
some money is to apply for Job Seeker’s Allowance (JSA), the main  
benefit (at the time) for unemployed people who are deemed to be able 
to work. But, if they wished to claim JSA, they would have to declare 
that they were fit for work, despite arguing that they were not.

Some of the other scenarios in the film refer to situations that are 
 regularly encountered in the UK. They include the following:

• The DWP wants to conduct all its business online, although 
many people are not able to, or comfortable about, doing so. Job  
Centres do not appear to accept any obligation to ensure that help 
is provided for those who need it. Although those in receipt of ben-
efit may be sent on computing courses, Job Centre staff never seem 
to sit down with claimants to take them through the application 
process.



2 BENEFIT SANCTIoNS AS A MATTER oF PUBLIC CoNCERN  11

• Because housing is so expensive in London, local authorities, 
which have a legal duty to provide housing for homeless people, 
are increasingly housing them in parts of the UK where housing is 
cheaper. This is how Katie, who meets Daniel in the Job Centre, 
ends up in the north of England.

• Benefit sanctions, i.e. suspensions of benefit for periods ranging 
from four weeks to three years, for failing to meet the conditions 
of entitlement to benefit, had reached almost epidemic proportions 
in the period between 2010 and 2014, when the idea for the film 
was being developed. In 2012 and 2013, more people received 
a benefit sanction than received a fine in the criminal courts. 
Thus, Katie, a struggling single mother with two children, who is 
befriended by Daniel, was sanctioned for turning up 10 minutes late 
for an appointment. Her experiences illustrate Ken Loach’s con-
tention that claiming benefits in the UK is ‘a Kafkaesque situation 
[which is] designed to frustrate and humiliate the claimant to such 
an extent that they drop out of the system and stop pursuing their 
right to ask for support if necessary’.1

• Those who are sanctioned can, after an interval of time, apply 
for a hardship payment (paid at 60% of the benefit rate).  
‘vulnerable’ claimants used to be paid at 80% of the benefit rate 
but this is no longer the case under Universal Credit (UC), to 
which recipients of income-based JSA and ESA are being trans-
ferred. Claimants may, as happened in the case of Katie in I Daniel 
Blake, be offered vouchers for a food bank to help them cope with 
being sanctioned. Food banks distribute food products donated by 
members of the public, supermarkets and local authorities as a ‘last 
resort’ to those who would otherwise go hungry. And this is what 
drove Katie into prostitution.

The powerful appeal of the film was largely based on showing that 
Daniel Blake was deserving of help and mistreated by the state and one 
of the aims of this book is to show that this is the case with many, per-
haps most, claimants who are sanctioned.

The film is undoubtedly bleak, but it is, at the same time, very 
realistic. It does, admittedly, describe a ‘worst case scenario’—very few 

1  Jones (2016).
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people die before their appeal is heard—but the benefit system is unduly 
harsh and insensitive, and many claimants undoubtedly experience 
unnecessary suffering. The amount of begging on the streets in the UK, 
often by people who have run up against the social security system, pro-
vides visible evidence of that.

the PubLiC’s resPonse to benefit sAnCtions

50 years before the release of I Daniel Blake, on 16 November 1966, 
the BBC broadcast Cathy Come Home, a film that was also directed by 
Ken Loach. This film was about homelessness and alerted the public, the 
media, and the government to the scale of the housing crisis. It is esti-
mated that, on its first broadcast, the film was watched by 12 million 
people and it led to a public outcry and calls for action after its transmis-
sion. It also led to a huge surge of support for Shelter, the  campaigning 
organisation that was launched on 1 December 1966. Shelter, which 
evolved out of the work on behalf of homeless people that had been car-
ried out in Notting Hill in West London, quickly grew into a national 
organisation and gained many new supporters. Eight years later, largely 
due to the efforts of Shelter, the Callaghan Government2 introduced 
a piece of landmark legislation, the Housing (Homeless Persons) Act 
1977, which, for the first time, put forward a statutory definition of 
homelessness, gave rights to the homeless and placed a statutory duty on 
local housing authorities to ensure that advice and assistance to house-
holds who are homeless or threatened with homelessness were available 
free of charge.3

Although it is probably too early to say whether I Daniel Blake will 
have the same or a comparable impact, the signs, at the time of writing 
some 18 months after it was awarded the Palme d’or at Cannes, are not 
auspicious. Is this because, in the case of benefit sanctions in the UK 
today, the thinking that lies behind them and the way they are imple-
mented does not constitute as serious a case of injustice as homelessness 
did 50 years ago? or is it because those who are subject to sanctions are 
not seen as being as deserving of public sympathy and concern as those 
who are homeless?

2  James Callaghan succeeded Harold Wilson as Labour Prime Minister in March 1976.
3  See Crowson (2012).
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The unemployed and the homeless do have some characteristics 
in common, not least the fact that they are frequently blamed for the 
circumstances in which they find themselves.4 Those who are subject 
to benefit sanctions may be blamed for being unemployed in the first 
place and subsequently for not doing what is expected of them, just as 
those who are homeless may be blamed for not having anywhere to live. 
However, there is a good deal of evidence that public attitudes towards 
those who are subject to benefit sanctions, i.e. those who are unem-
ployed and in receipt of benefit, are even more negative than public 
attitudes towards the homeless. Thus, in the case of benefit sanctions, 
people may be more likely to think of those who are sanctioned as unde-
serving and that sanctions are an appropriate response to rule breaking. 
This would suggest that those who are sanctioned are often thought of 
in the same way as offenders, for whom there is also little sympathy. on 
the other hand, in the case of homelessness, those who have nowhere 
to stay are thought of as victims of unscrupulous landlords. In addi-
tion, whereas Shelter was, and continues to be, very effective in drawing 
attention to the problem of homelessness, no comparable organisation 
has set out to draw attention to the problems faced by those who are 
subject to benefit sanctions. These arguments go a long way towards 
explaining why I Daniel Blake did not strike the same chord with the 
public as Cathy Come Home undoubtedly did.

In 2011, several years before I Daniel Blake was written, made and 
released, YouGov, a very well-respected, internet-based market research 
and data analysis firm, carried out a poll to investigate public percep-
tions of fairness, poverty and benefits. 50% of the weighted sample of 
2407 respondents thought that out-of-work benefits were too high, 
and discouraged people from finding work, 70% thought that people on 
Jobseekers Allowance who refused work or failed to attend interviews 
should lose half or more of their benefits. Responses to the question 
‘What sanctions, if any should people claiming JSA who refuse job offers 
or interviews or who do not comply with their Jobseeker’s Agreement be 
given?’ are set out in Table 2.1.

When respondents were asked whether this should apply to people in 
various family circumstances, they were more sympathetic to people with 
dependent children, with most respondents thinking they should lose at 
most a small proportion of their benefits; and to carers, with a majority 

4  The classic treatment of this process is Ryan (1971).
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saying that they should not face any sanctions at all. 80% of respon-
dents agreed with the suggestion that people who have been out of work 
for 12 months should be required to do community work in return for 
their benefits.

benefit CLAiMAnts As A MAtter of PubLiC DisAPProvAL

The generally positive response of the critics to I Daniel Blake can be 
contrasted not only with the rather hawkish attitudes to benefit sanctions 
revealed in the YouGov survey but also with the generally negative atti-
tudes of the public towards benefit claimants. Since 1987, the British Social 
Attitudes Survey has asked a representative sample of the population a series 
of questions about public attitudes to the unemployed and to the benefits 
system. In 2014, the BSA published a report that analysed survey responses 
to three questions: are benefits enough to live on; are benefit claimants 
deserving of help; and should spending on benefits be reduced or raised? 
The responses to each of these questions will be considered in turn.

Are Benefits Enough to Live On?

Respondents were asked to assess the living standards of a 25-year-old 
unemployed single woman on benefits, first with no further information 

Table 2.1 Public attitudes to benefit sanctions

Source YouGov Fairness Poll, April 2011, available at http://ukpollingreport.co.uk/blog/archives/
date/2011/04

If they refuse job offers or fail 
to attend interviews

If they do not comply with 
jobseeker’s agreement

Should not lose any of their 
benefits

6 7

Should lose a small amount 
of their benefits (say 10%)

19 18

Should lose a large amount 
of their benefits but keep 
enough to cover their basic 
needs

49 47

Should lose all their benefits, 
regardless of what hardship 
it causes

21 21

Don’t know 8 6

http://ukpollingreport.co.uk/blog/archives/date/2011/04
http://ukpollingreport.co.uk/blog/archives/date/2011/04
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and then after being told how much benefit she received. The results are 
set out in Table 2.2.

In 2013, opinion was divided on whether she would have enough to 
live on but, when told how much benefit she actually received, a major-
ity (56%) thought she would not have enough. Nevertheless, public 
perceptions of unemployment benefit levels have clearly hardened over 
the last 20 years with more respondents saying that she would have 
enough to live on (up 22% before being told how much benefit she 
received) and fewer saying that they would not (down 26%).

Are Benefit Claimants Deserving of Help?

Respondents were also asked whether they believed that (i) large num-
bers of claimants falsely claim benefit; (ii) benefits discourage work; (iii) 
most unemployed claimants could find work; and (iv) many unemployed 
claimants do not deserve to be helped. Time-series data, set out in 
Fig. 2.1, make it clear that attitudes have changed quite considerably 
over the past two decades and that, in 2013, claimants were viewed as 
less deserving than they were 20 years previously and this was particularly 
true for attitudes towards unemployed claimants.

Table 2.2 Perceived standards of living of unemployed single person living 
alone on benefits, 1994–2013

Source Baumberg (2014: Table 6.1)

Before being told the true amount 
of benefit

After being told the true amount 
of benefit

1994 2000 2013 1994 2000 2013

Unemployed  
person …

Has more than 
enough

1% 2% 7% 2% 3% 4%

Has enough 21% 21% 37% 25% 28% 36%
Is hard up 54% 46% 36% 55% 55% 46%
Is really poor 10% 10% 6% 16% 13% 10%
Combined answers

Enough or more 22% 34% 44% 27% 31% 42%
Not enough 70% 56% 44% 71% 68% 56%
Unweighted base 1167 3426 3244 1167 3426 3244
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The data indicate that attitudes towards unemployed claimants soft-
ened in the latter years of the Labour Government as the economic 
recession hit in 2008/2009, although levels of support for claimants did 
not return to what they had been 20 years previously.

The extent of support for the claim that many social security claimants 
do not deserve help rose from 24% in 1993 to 31% in 2000, and to 40% 
in 2005, before falling back to 33% in 2013. Although support for the 
claim that unemployment benefits discourage work have fluctuated over 
the 20-year period, the underlying trend has been upwards from 24% in 
1993 to 46% in 1998 and 57% in 2013.

Support for the claim that most unemployed people could find a job 
if they wanted one increased very markedly from 27% in 1993 to 69% in 
2005, remaining at that level until 2008 and then falling back somewhat 
to 54% in 2013. views on whether large numbers of claimants fiddle 
the system in one way or another were very high indeed but have been 
rather stable and have fluctuated between 72 and 82% over the 20-year 
period. They fell slightly from 82% in 2010 to 77% in 2013.

The findings reported above are important because, if the public have 
been led to believe that fiddling is extensive, then using sanctions may seem 
justified. In fact, the extent of fraud is much less than many people think.  

Fig. 2.1 Trends in perceived deservingness of benefit claimants, 1993–2013 
(Source Baumberg 2014: Fig. 6.1)



2 BENEFIT SANCTIoNS AS A MATTER oF PUBLIC CoNCERN  17

A poll conducted by the Trades Union Congress (TUC) in 2012 found 
that perceptions among the British public were that benefit fraud was 
high—on average people thought that 27% of the British social security 
budget was claimed fraudulently. However, official UK Government figures 
have stated that the proportion of fraud stood at 0.7% of the total social 
security budget in 2011/2012.5

The time-series data described above indicate that, in 2013, over half 
(54%) of the British public agreed that ‘most unemployed people could 
find a job if they really wanted one’ and a similar proportion (57%) 
agreed that ‘unemployment benefits are too high and discourage people 
from finding paid work’. Beyond unemployment benefits, three-quarters 
(77%) of people agreed that ‘large numbers of people’ falsely claim ben-
efits. However, only a minority (33%) agreed that ‘most people on the 
dole are fiddling in one way or another’ or that ‘many people who get 
social security do not really deserve any help’. According to Baumberg,6 
the most likely explanation for this apparent difference is that most people 
(77%) think that ‘large numbers … falsely claim benefits’. But by ‘large 
numbers’, they mean (on average) a large minority, not a majority. Hence 
only minorities in 2013 agreed that ‘many people who get social secu-
rity do not really deserve any help’, or that ‘most people on the dole are 
fiddling’ (both 33%). This fits with other evidence that people are very  
concerned about some undeserving claimants getting benefits, but do not 
think that most claimants are outright false or fraudulent—rather, they 
think this applies only to a substantial minority of claimants.

Should Spending on Benefits be Reduced or Raised?

The responses of a representative sample of the public to this ques-
tion, which are set out in Table 2.3 reflect a marked difference in their  
attitudes to ‘deserving’ and ‘undeserving’ claimants.

Support for more social security spending on different groups of people 
declined across the board over the period 1998–2013. However, the most 
striking thing about the data in Table 2.3 is the marked difference in atti-
tudes towards ‘deserving’ groups, such as those who care for the sick and 
disabled, parents on low incomes, disabled people who cannot work and 
retired people, on the one hand, and ‘undeserving’ groups, such as single 

5  Department for Work and Pensions (2014).
6  Baumberg (2014).
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parents and unemployed people, on the other. In 2013, only 15% of the 
public wished to see more spending on social security for the unemployed 
while more than three times as many (49%) favoured less spending.

What are we to make of all the data in Tables 2.1, 2.2, and 2.3? There 
was clearly considerable support for benefit sanctions if they left claim-
ants with enough to cover their ‘basic needs’, and not a great deal of 
sympathy for unemployed claimants. opinion on whether they received 
enough to live on was split (44% vs 44%); one third (33%) agreed with 
the statement that many social security claimants did not deserve help. 
Small majorities believed that unemployment benefits discourage work 
(57%) and that most unemployed claimants could find a job if they 
wanted to (54%) but as many as three in four believed that unemployed 
people fiddled the system in one way or another (77%). Less than one in  
six (15%) of people would have liked to see more spending on the 
unemployed people while one in two (49%) said they would like to 
see less spending. A lack of concern with benefit sanctions reflected a  
widely-shared lack of sympathy for unemployed claimants.

Table 2.3 Attitudes to government spending on different claimant groups, 
1998–2013

Source Baumberg (2014: Fig. 6.3)

1998
(%)

2002
(%)

2004
(%)

2006
(%)

2008
(%)

2011
(%)

2013
(%)

Would like to see more spending on

• people who care for sick and 
disabled

82 82 81 82 83 74 73

• parents who work on low incomes 66 69 62 66 67 58 59
• disabled people who cannot work 72 69 63 62 61 53 54
• retired people 71 73 73 72 72 57 48
• single parents 34 39 35 36 37 29 31
• unemployed people 22 21 15 16 14 15 15
Would like to see less spending on

• people who care for sick and 
disabled

1 1 1 1 1 1 1

• parents who work on low incomes 3 4 4 4 4 5 5
• disabled people who cannot work 2 2 3 3 4 5 4
• retired people 2 2 2 2 2 3 7
• single parents 21 18 18 19 17 21 19
• unemployed people 35 36 44 45 54 51 49
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ConCLusion: Why Are benefit sAnCtions not A MAtter 
of greAter PubLiC ConCern?

It will be argued in this book that benefit sanctions are ineffective and 
disproportionate, cause a great deal of injustice, are incompatible with 
the rule of law, and are, in no way, fit for purpose. However, because 
those who are subject to sanctions in the UK are blamed and regarded 
as responsible for what has happened to them, and because there is no 
organisation that has succeeded in drawing attention to the injustice 
associated with benefit sanctions and to the suffering they cause, there  
is relatively little recognition that they constitute a social problem. The 
callous and inhumane treatment of sanctioned claimants is not unlike 
that experienced by asylum seekers, immigrants, foreign-born spouses 
and other long-term residents who fail to produce evidence supporting 
their right to remain in the UK. Their experiences are well documented 
in the quality press but, in spite of the sense of outrage generated by 
these press reports, no heads have rolled, neither Ministers nor civil ser-
vants have been held responsible, and policies have been unaffected. The 
main reason for this is that, like those who are subject to benefit sanc-
tions in the UK, there is little sympathy for asylum seekers, or for immi-
grants of any description, who are widely regarded as undeserving.
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This chapter provides an account of the development of eligibility and 
entitlement conditions and benefit sanctions in the UK following the 
introduction of unemployment insurance in 1911. Although, since 
then, unemployed people have had to meet a set of conditions to 
qualify for benefit and have been penalised for not meeting them, job 
search requirements and benefit sanctions only became an issue some 
20 years ago. The chapter focuses on the period following the intro-
duction of Jobseeker’s Allowance (JSA) in 1996 and the New Deal 
in 1998. The developments described in the chapter reflect a shift 
away from an approach, in which the main function of social secu-
rity was to prevent hardship, towards an approach, in which the main 
function of social security is to ‘activate’ unemployed people and get 
them back into work. This shift has involved the integration of social 
security policies and employment policies, which were formerly rela-
tively autonomous policy areas. Although policies for the unemployed 
have always combined passive and active features, a largely ‘passive’ 
approach was in the ascen dancy until the late 1980s while a more 
‘active’ approach has increased in importance since then. The chapter 
concludes with an account of the current sanctions regime that was 
introduced in 2012.

CHAPTER 3

The Historical Development of Benefit 
Sanctions in the UK

© The Author(s) 2018 
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the bAsiC nArrAtive

The focus in this chapter is on the changing role of eligibility and  
entitlement conditions and benefit sanctions in unemployment protection 
schemes. The basic narrative is as follows. When unemployment benefit 
was introduced under the National Insurance Act 1911, claimants could 
be disqualified from benefit for periods of up to six weeks for one of for 
four reasons (if they were unemployed because of a labour dispute, if they 
were dismissed from their previous job for ‘misconduct’, if they left their 
previous job voluntarily and without ‘just cause’, or if they refused, ‘with-
out good cause’ to apply for or take up a suitable job or training opportu-
nity).1 The maximum period of disqualification was increased to 13 weeks 
in 1986 and then to 26 weeks in 1988. Under the Restart Programme, 
introduced in 1986, everyone who had been unemployed for a year or 
more was invited to a Job Centre and offered one or more of eight pos-
itive opportunities designed to help them back into employment, with 
the threat of sanctions if they did not take part. The introduction of the 
Restart Programme, and the emphasis it placed on the claimant’s behav-
iour, marked the beginning of the current benefit sanctions regime. By 
the end of the twentieth century, the number of sanctions imposed on 
recipients of benefit was between 130,000 and 150,000 per year. If dis-
qualification decisions, that is decisions about whether an applicant was 
entitled to benefit in the first place, are also included, the combined num-
ber of sanctions and disqualifications was almost 300,000 per year.2

A series of social security reviews by the outgoing Conservative 
Government culminated in the introduction of Jobseeker’s Allowance 
(JSA) in 1996, a pivotal change which intensified the monitoring of unem-
ployed claimants’ job-seeking behaviour. In 1998, the incoming Labour 
Government launched ‘a new contract for welfare’, which aimed to rebuild 
the welfare state around the work ethic, i.e. around the principle of ‘work 
for those who can, security for those who cannot’.3 This was followed by the 
introduction of several New Deal programmes in which ‘Personal Advisers’4 
provided claimants with job-related advice and job-search assistance.  

1  See Fulbrook (1978: 22).
2   Figures based on Employment Service Labour Market Statistics, Analysis of 

Adjudication officers’ Decisions for year ending 31 March 1999.
3   Published in 1998 principle was vigorously promoted by the Prime Minister (Tony 

Blair) and enacted in the Welfare Reform and Pensions Act 1999.
4  Now known as ‘Work Coaches’.
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Initially, participation in these programmes was voluntary for some groups, 
for example single parents and disabled people, and compulsory for others, 
for example young people and the unemployed, but, over time, participa-
tion became compulsory for more and more claimants. Under the three 
Labour Governments (1997–2001, 2001–2005 and 2005–2010), social 
security became increasingly conditional on meeting the job-search and 
administrative requirements of the New Deal programmes. This policy 
had cross-party support and was continued by the Coalition Government 
(2010–2015) and by the subsequent Conservative Government (2015).

Under the Work Programme, introduced in 2011, all job search 
activities were outsourced to external contractors on a payment-by- 
results basis.5 This gave rise to concerns, denied by the DWP, that con-
tractors increased the number of referrals to DWP decision-makers in  
order to concentrate on easy-to-place customers and meet their perfor-
mance targets. The DWP paid Work Programme providers for the number 
of claimants who obtained permanent employment within a given period,  
typically 24 months.6 The number of benefit sanctions continued to  
grow and peaked at over one million in 2013. Although it fell after that, 
the enhanced sanctions regime that was introduced in 2012 remained in 
place and has been carried forward into the Universal Credit (UC) scheme.

The basic narrative will be expanded in this chapter. Although it 
would have been instructive to explore how the formal rules dealing with 
eligibility and entitlement conditions and benefit sanctions were applied 
in practice, this has not been possible. Due to the unwillingness of the 
DWP either to carry out research itself or to grant access to external 
researchers to do so, no empirical research on implementation has been 
carried out in the UK. This is in marked contrast with the willingness 
of the Home office to conduct its own research and to grant access to 
external researchers to conduct research on crime and policing.7

5   Margaret Hodge (2016), formerly Chair of the House of Commons Public Accounts 
Committee, provides a revealing account of the Work Programme, which draws atten-
tion to the failure of private contractors to achieve their targets despite receiving lucra-
tive contracts from the government.

6  National Audit office (2016: para 12).
7   The unwillingness of the Home office to countenance research on immigration and 

asylum is, however, comparable to the unwillingness of the DWP to countenance 
research on social security and suggests that access is particularly difficult where it 
would focus on activities for which the government department is directly responsible.



24  M. ADLer

A brief LooK siDeWAys

Disqualifications and sanctions are not only to be found in unemploy-
ment benefit schemes but have also existed in sickness benefit schemes 
since the early twentieth century.8 When the first statutory sickness ben-
efit scheme was introduced in the UK, under the National Insurance 
Act 1911, it was administered by ‘Approved Societies’, for example 
by Friendly Societies, trade unions and private companies such as the 
Prudential Assurance Company. The Approved Societies were subject 
to strict statutory regulation but were entitled to make some of their 
own rules, including the power to regulate ‘behaviour during sickness’. 
Societies were able to suspend benefit for up to twelve months, fine 
members up to ten shillings, or expel members from membership for 
breach of such rules.9 Although the possibility of sanctions for sickness 
benefit claimants has been available since 1948, they have only been used 
occasionally. Sanctions have, however, been applied to disability benefit 
claimants with some force since the introduction of Employment and 
Support Allowance (ESA) in 2008.10

‘PAssive’ AnD ‘ACtive’ APProAChes to soCiAL seCurity

It is sometimes said of the Beveridge Report, which laid the foundations 
for the British welfare state, that it reflected a passive approach to social 
security. This is because it regarded the main aim of social security as 
being the prevention of poverty, which was referred to as ‘the abolition 
of want’ and which was identified as one of ‘the five giants on the road 
to post-war reconstruction’.11 In the case of those who were capable of 
work, an active approach would have aimed either to get them back to 
work or to prepare them for work and to discourage them from rely-
ing on benefits. The passive approach was the dominant one for more 

8   Disqualifications are applied to claimants who do not qualify for benefit, e.g. because 
they have left work voluntarily, for misconduct or because they are not considered to 
be unemployed or disabled. Sanctions, which are the main concern of this book, are 
applied when claimants are considered to have failed to meet the conditions of entitle-
ment to benefit, e.g. for not attending interviews or training schemes, for not putting 
enough effort into job search or refusing to apply for or accept a job.

9 Gulland (2017).
10  Discussed below.
11   The others were Disease, Ignorance, Squalor and Idleness.
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than 40 years after the Second World War, but the influence of the active 
approach has increased over the last 30 years. It began to take hold 
in the late 1980s under the Conservative Governments of Margaret 
Thatcher and John Major. It was continued and considerably extended 
under the Labour Governments of Tony Blair and Gordon Brown. And 
it was promoted, with great enthusiasm, by the Coalition Government 
led by David Cameron.

This characterisation has been vigorously challenged on the grounds  
that social security policy in the UK, and elsewhere, has always involved a 
mixture of ‘active’ (labour market) and ‘passive’ (income replacement) meas-
ures12 and there is much to be said in favour of this critique. The Beveridge 
Report proposed that ‘all the principal payments [including unemploy-
ment benefit] will continue … without test of means so long as the need  
lasts but will normally be subject to a condition of attendance at a work 
or training centre’.13 In other words, unemployment benefit would last  
for the duration of unemployment, but unemployed claimants could be 
required to attend a labour exchange if they wanted to carry on receiving 
benefit. Nevertheless, there has clearly been a change of emphasis.

Following the example of the Reagan administration in the US in the 
early 1980s, the Thatcher Government adopted an increasingly neo- 
liberal approach to policy.14 Employment rights were curtailed, and benefit 
levels were reduced. After the 1987 general election, the Conservative 
Government’s approach to the unemployed and the welfare state changed 
quite dramatically. The overall aim of policy became that of reduc-
ing so-called ‘welfare dependency’ by restricting eligibility, policing the 
job-seeking behavior of the unemployed more closely and getting people 
off benefit.

A much stricter benefits regime was introduced. Conditions were 
imposed on claimants who failed to secure employment and the use of 
sanctions for those who did not satisfy the conditions was stepped up. 
However, ‘carrots’ were used as well as ‘sticks’. ‘In-work benefits’ for the 
low-paid were promoted and unemployed claimants were given an in-work 
benefit assessment, involving an assessment of their entitlement to Family 
Credit (for those with dependent children), Housing Benefit (for tenants), 

12  See, for example, Sinfield (2001).
13  Beveridge (1942: para 20).
14  See King (1987) and Deacon (2000).
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and Council Tax Benefit (for those who paid Council Tax),15 alongside 
a review of their job-seeking activities. These measures were intended to 
ameliorate the unemployment trap16 and encourage individuals to take 
low-paid jobs of the sort that were increasingly being generated in the 
deregulated labour market. The number of low-income households claim-
ing family credit exceeded 500,000 in 1994 and, as a result, more than 2% 
of the workforce had their wages supplemented in this way.

The Jobseeker’s Act 1995

In 1995, the Major Government introduced legislation (the Jobseekers 
Act 1995) that led to the introduction of the Jobseeker’s Allowance 
(JSA). JSA was a single benefit with unified rules that replaced a  
combination of contributory Unemployment Benefit and means-tested 
Income Support (IS) for the unemployed. Most unemployed 16- and  
17-year-olds lost the right to benefit and were instead offered a place 
on a Youth Training Scheme (YTS). In addition, the benefit claims of 
those above that age, particularly the long-term unemployed, were scru-
tinised more rigorously. The previous requirement that claimants should 
be ‘available for work’ was supplemented by a stronger requirement that 
they should ‘actively seek work’.

A key development in policies for those who were out of work was 
the shift towards making access to all social security benefits more 
conditional on work related criteria.17 Until this point, compul-
sory employment advice and job-search assistance interviews was only 

17  Wright (2009: 200).

15   These are all means-tested benefits for low income households. Family Credit, which 
was replaced by Working Families Tax Credit in 1999, was paid to working families who 
were responsible for at least one child under 16 (or under 19 if in full-time education) 
where the applicant or the applicant’s partner (if they had one) worked for 16 hours or 
more per week. Housing Benefit is for low income households, who may either be on 
benefit or in work and who need financial help to pay all or part of their rent. Council 
Tax Benefit is likewise for low income households, who may be on benefit or in work 
and need financial help to pay all or part of their council tax, which is a local tax on 
domestic property that is paid by everyone who owns or rents their accommodation.

16   The unemployment trap refers to the lack of financial incentives for unemployed people 
to return to work. It is caused by high replacement rates, i.e. by incomes for the unem-
ployed that approach (and, in a few cases, exceed) the incomes they did or could obtain 
from work.



3 THE HISToRICAL DEvELoPMENT oF BENEFIT SANCTIoNS IN THE UK  27

required for the unemployed but, since then, there has been an intensi-
fication of the idea that other types of recipient should also be expected 
to look for work. When Jobcentre Plus was created in 2002, through a 
merger of the Employment Service with the Benefits Agency, a one-stop 
shop for everyone who was out-of-work benefits was created. All new 
claimants were provided with advice and information about training 
and encouraged to agree on a course of action. In addition, everyone 
in receipt of JSA was required to enter into a ‘Jobseeker’s Agreement’, 
which specified the detailed weekly steps they were expected to take in 
looking for work.

All claimants were assigned to a ‘Personal Adviser’ whose role was 
to provide individualised and continuous support. Personal Advisers 
were also responsible for monitoring compliance with the Jobseeker’s 
Agreement at fortnightly intervals and referring cases to DWP deci-
sion-makers in local offices if they thought that the claimant had not met 
the terms of the Jobseeker’s Agreement. DWP decision-makers were given 
the power to impose sanctions for work-related offences, e.g. for failure 
to apply for or refusal to accept a job vacancy. They also had the power 
to issue a ‘Jobseeker’s Direction’, which required those in receipt of JSA 
to look for jobs in specified ways, take prescribed steps to ‘improve their 
employability’ or take part in a training scheme, and were also empowered 
to impose sanctions on those who did not meet these requirements.

When the Labour Party returned to government in 1997, it did not 
attempt to put back the clock but set out to develop a new ‘Third Way’ 
which incorporated some of the neo-liberal ideas that had been put in 
place by the Conservatives, while ostensibly maintaining its social demo-
cratic commitment to social justice.18 Its centrepiece was the New Deal, 
a set of policies that the new government announced in its first budget 
in 1997.19 The avowed aim of the New Deal was to do everything possi-
ble to get young people, the long-term unemployed, single parents and 
some of the long-term sick and disabled into work, in the belief that, for 
those who were able to work, work was the best guarantor of welfare.

In parallel with the New Deal, in an effort to ensure that ‘work pays’ 
and that people earned more in work than on benefits, the new Labour 
Government introduced a raft of other measures. These included the 

18  Giddens (1998).
19   For an excellent review of the measures introduced by successive governments since 

1997, see Wright (2009).
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introduction (for the first time in the UK) of a national minimum wage, 
reductions in tax and national insurance contributions for low-paid 
workers and the launch of an ambitious pair of tax credits,20 comprising 
Working Families Tax Credit (WFTC) and Disabled Person’s Tax 
Credit (DPTC), which were introduced in 1999. These were replaced 
in 2003 by Working Tax Credit (WTC), which incorporated the adult 
components of WFTC and DPTC, and Child Tax Credit (CTC), which 
brought all child-related payments apart from Child Benefit into a sin-
gle system. As a result, the child premiums in JSA were abolished. over 
time, expenditure on tax credits for people in work grew at the expense 
of expenditure on benefits for non-retired people who were out of work.

As far as the New Deal was concerned, a distinction was made 
between two categories of unemployed claimants. The first cate-
gory included claimants who were deemed able to work. The principle  
of activation was applied to them and they were to be helped and/or 
cajoled into work by one of six New Deal programmes—the New Deals  
for Young People (under 25), for those aged 25+ (formerly the New Deal 
for the Long-Term Unemployed), for the Partners of the Unemployed, 
for Disabled People, for Single Parents and for those aged 50+.21 The 
second category included claimants excused from work, who continued 
to receive ‘unconditional’ support in the form of social security ben-
efits. The principle of activation was not applied to them at this stage, 
although, as discussed below, it was extended to some of them later.  
A key feature of the New Deal, which distinguished it from previous  
initiatives, was the provision of support tailored to the needs and circum-
stances of each of its client groups. Programmes were specifically tailored 
to the circumstances of target groups (e.g. young people and lone par-
ents), with some distinctive features provided within each programme.

Administratively, as noted above, the New Deal reforms involved the 
establishment of a new agency known as Jobcentre Plus, which was given 
responsibility for paying benefits to the unemployed and helping them 
back into the labour market, either directly by getting them into employ-
ment or indirectly by providing training to improve their employability. 

20  See Adler (2004) and Millar (2003).
21   The distinctive feature of activation programmes is that participation is obligatory for rel-

evant target groups. Key examples of activation programmes are requirements on unem-
ployed people to attend intensive interviews with employment counsellors, apply for job 
vacancies as directed by employment counsellors, independently search for job vacancies 
and vapply for jobs, accept offers of suitable work, participate in the formulation of an  
individual action plan and participate in training or job-creation programmes.



3 THE HISToRICAL DEvELoPMENT oF BENEFIT SANCTIoNS IN THE UK  29

Its establishment reflected a new mode of ‘joined up’ government—in 
which all government departments were expected to communicate with 
each other and to act together effectively, efficiently and in a coherent fash-
ion—which was a central plank of the first Blair Government’s proposals 
for public sector reform. At the ‘street-level’,22 i.e. at the interface with the 
public, the merger was associated with the introduction of an individualised 
service, in which ‘Personal Advisers’ would meet claimants to discuss their 
work aspirations and options; assist them in searching for jobs; explore 
their training needs and the availability of training programmes; advise 
them on childcare and the availability of specialist services, such as services 
for those with drug or alcohol dependency; and make indicative calcula-
tions about whether or not they would be better off in work or on benefit.

The government’s approach led to some very authoritarian policies and 
practices. Governments have always sought to make political capital from 
social security fraud23 and this contributed to the belief that fraud was 
much more widespread than was actually the case and to the lack of pub-
lic concern with benefit sanctions that was discussed in Chapter 2.24 The 
widespread use of television advertising,25 which encouraged the public to 
treat those in receipt of social security with suspicion, reinforced the efforts 
of social security staff to get claimants off benefit and into work. This 
emphasis on work may have led to the stigmatising of people on benefit.

Many aspects of the regime that was developed to get unemployed 
people in receipt of JSA back into work, e.g. frequent attendance at 
work-focused interviews (WFIs), were subsequently applied to those 
who, because of childcare responsibilities, illness or disability, were not 
in employment. This extension of the activation regime was intended to 
produce a shift in the boundary between those who can and those who 
cannot work. It was also assumed by the government that it would lead 
to a substantial reduction in the number of single parents and people 
registered as sick and disabled who were on benefit.26

22  See Lipsky (1980) and Wright (2003).
23  Sainsbury (2003).
24  See Chapter 1 above.
25    Members of the public are encouraged to report cases of benefit fraud to the National 

Benefit Fraud Hotline and the Department for Work and Pensions (DWP) employs over 
3000 fraud investigators to investigate allegations of fraud and apprehend those who are 
involved. See Grover (2005).

26   For an account of these developments, and of the shift from a ‘passive’ to an ‘active’ 
approach in the provision of social security for sickness and disability, see Sainsbury (2009).

http://dx.doi.org/10.1007/978-3-319-90356-9_2
http://dx.doi.org/10.1007/978-3-319-90356-9_1
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the WeLfAre reforM ACt 2007
Under the Welfare Reform Act 2007, policies were introduced with the  
aim of getting 1 million of the 2.7 million claimants who had been in 
receipt of Incapacity Benefit back into work. Incapacity Benefit, and  
IS paid on grounds of incapacity, were abolished for new claimants and 
replaced by the new ESA, with a much stricter test of disability. Thus, 
the new Work Capability Assessment (WCA) test aimed to assess what 
an individual could do, rather than what an individual could not do, and 
considered a person’s capacities such as his/her ability to use a computer 
keyboard or mouse. Most claimants were required to complete a lengthy 
questionnaire about their condition and its effect on their ability to work 
and to attend a work-focused health-related assessment (WFHRA) with a  
health care professional27 to assess their capability for work-related activities. 
Those who were deemed incapable of engaging in such activities were pro-
vided with a ‘support component’ while those who were deemed capable 
of doing so received a ‘work-related activity component’ and were required 
to participate in a series of WFIs with a Personal Adviser. Claimants who 
were assessed as not being able to take part in any work-related activity 
(the minority who were most severely disabled) were not required to take 
part in work-focused activities unless they wanted to and should therefore 
not have been at risk of being sanctioned. However, claimants who were 
assessed as being capable of taking part in some form of work-related  
activity (the majority who were less severely disabled) would be subject 
to sanctions if, without good cause, they did not attend or take part in a 
WFHRA or WFI.

Reviewing Conditionality and Sanctions

In July 2008, the Secretary of State for Work and Pensions commis-
sioned Professor Paul Gregg, an economist from the University of 
Bristol, to undertake a wide-ranging review of conditionality and sanc-
tions, and to look at how more people could be transferred from benefits 
into work. The Gregg Report28 recommended that all claimants should 
be allocated to one of three broad groups as follows:

27   The health care professional may be a doctor, a nurse, an occupational therapist or a 
physiotherapist. From its inception, medical assessments for ESA were outsourced to 
private companies, first to Atos in 2008, and more recently to Maximus in March 2015.

28  Gregg (2008).
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• A ‘Work-Ready’ group for those who are immediately job-ready, 
who would be subject to standard job-search requirements like 
those in the JSA regime.

• A ‘Progression to Work’ group for those where an immediate return 
to work is unrealistic but where, with appropriate intervention, 
there is ‘a genuine possibility’ of a return to work.

• A ‘No Conditionality’ group, comprising those with a serious 
health condition or disability, single parents and partners whose 
youngest child is under the age of one, and certain carers, who 
would not be required to undertake work-related activities or to 
take steps to find work.

The Report presented data, reproduced in Table 3.1, on the incidence of 
referrals from Personal Advisers to DWP Decision-Makers and on sanc-
tioning rates for the year ending August 2008. In this 12-month period, 
there were more than 800,000 referrals, and more than 500,000 sanc-
tions were imposed on unemployed claimants—considerably more than 
the average annual number in the preceding years. This is partly because 

Table 3.1 Referrals from Personal Advisers to DWP decision-makers, disallow-
ance rates and number of sanctions imposed over 12 months to August 2008

Source Based on Gregg (2008: 71), author’s calculations in italics

Reason for the referral Number of referrals Disallowance rate (%) Number of sanctions

Failure to attend 
an interview or 
appointment

324,587 70 227,210

Leaving a job 
voluntarily

233,857 54 126,282

Misconduct 76,706 44 33,751
Not actively seeking 
employment

71,479 87 62,186

other reasons 
(including breach of 
jobseekers’ direc-
tions and jobseekers’ 
agreements)

48,842 66 32,236

Refusal of employment 43,000 71 30,530
Availability questions 19,377 64 12,401
Total 817,848 64 524,596
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of the imposition of 227,000 sanctions for ‘failure to attend an interview 
or appointment’ but also because the sanctions regime as a whole had 
become more punitive.

According to the Gregg Report, sanctions were needed to underpin 
the obligations imposed on claimants and as a backstop for those who 
failed to meet them.29 The Report claimed that, although the use of 
sanctions to enforce conditionality had been ‘quite successful’, it could 
be improved. It argued that the sanctions regime was too complex and 
too difficult to understand, that it was too time-consuming and too 
costly to operate, and recommended that it could be improved by:

• aligning the imposition of a sanction more closely with the  
behaviour that triggers the sanction and devolving decision-making 
for some key decisions to frontline staff, i.e. from DWP Decision-
Makers to Personal Advisers;

• improving claimants’ awareness and knowledge of what is required 
of them by introducing an early warning system for those at risk of 
being sanctioned, a stronger set of rules around attendance at man-
datory meetings; and a move in the longer-term towards a system of 
fixed fines;

• dealing more effectively with repeat offenders by introducing a clear 
and simple sanction escalation procedure for all failures to attend an 
interview or appointment without good cause.

The Gregg Report was a rather one-sided document in that it focused 
on claimants’ obligations to meet the requirements imposed on them by 
New Deal staff and was completely silent about the obligations of staff 
and whether or not they are successful in getting claimants, in particular 
‘hard-to-help’ claimants, back into work or into training.30 It was likewise 
silent on what claimants could do if they thought the sanctions imposed 
on them were unreasonable or if they were dissatisfied with what the staff 
had, or had not, done for them.31 Although its commitment to greater 
transparency was welcome, the devolution of responsibility for imposing 

30   There was likewise no discussion in the Report of whether the ECHR and other inter-
national conventions impose any constraints on what the New Deal authorities can 
require from claimants in return for the help that they are given.

31  See Gulland (2011).

29  Gregg (2008: 12).
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sanctions from centralised decision-makers to front-line staff raised  
important questions of administrative justice and was very problematic.32

the WeLfAre reforM ACt 2009
As noted above, the principle of activation was first applied to  
unemployed persons who claimed JSA and was subsequently applied 
to the long-term sick and disabled individuals who claimed ESA. The 
Welfare Reform Act 2009 took this process further by setting out 
a framework for the abolition of IS and for moving those in receipt  
of  IS to  JSA or ESA. This was to apply to all single parents whose 
youngest child was aged seven and over—those who were thought to be 
able to work would be transferred to JSA and those who were sick or 
disabled to ESA. For them, the intention was to establish a conditionality 
regime tailored to their personal circumstances, so that preparation for 
work became a natural progression rather than a sudden step up. Single 
parents were to be required to undertake differing levels of activity, 
depending on the age of their youngest child. Where the child was less 
than one, no activity was to be required; where the child was between 
one and three, the parent would be required to attend a WFI at regular 
intervals; and where the child was between three and seven, the parent 
would be required to undertake work-related activity. Where conditions 
were set but not met and ‘good cause’ was not established, the appropri-
ate sanction would be applied.

The government appears to have been concerned that the acti-
vation measures that were introduced into these benefit schemes  
had not been successful in getting ‘problem drug users’ back into work. 
Under the Welfare Reform Act 2009, those who claimed ESA were 
required to answer questions about their drug use, and claimants who 
did not declare that they were drug users but were suspected ‘on rea-
sonable grounds’ of drug dependency or a ‘propensity to misuse drugs’ 
could be required to undergo a ‘substance-related assessment’. Those 
who failed to comply with this requirement ‘without good cause’ could 
be required to undertake a test to ascertain the presence of drugs in 
the body.33 Where the assessment suggested that the claimant had a 

32  This issue is discussed in Chapter 6.
33  Harris (2010).

http://dx.doi.org/10.1007/978-3-319-90356-9_6
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pattern of drug use that ‘required and may be susceptible to treatment’ 
and affected their job prospects, a ‘rehabilitation plan’ with a special-
ist employment adviser would be devised. This would specify the steps 
claimants were expected to take in order ‘to stabilise their drug depend-
ency, move towards recovery, tackle the problems they face and get into 
work’. Claimants were normally bound by the plan for 52 weeks and 
were expected to ‘submit to treatment by or under the direction of a 
person having the necessary qualifications or experience’, participate in 
interviews or assessments at places and times specified in the plan, and 
take any other specified steps. Sanctions could be imposed for non- 
compliance with any of the above requirements.

Drug users and the long-term sick and disabled were not the only 
claimants to have been affected by the shift towards greater condition-
ality and the increased use of sanctions for those who failed to satisfy the 
activation conditions that were imposed. Since 2000, all single parents on 
Income Support have been required to participate in WFIs34 and, since 
2008, they have had to undergo regular interviews every six months. 
Single parents who wished to take up the offer of greater support to 
move towards employment could volunteer for the New Deal for Lone 
Parents (NDLP) programme, which aimed to help them to improve 
their job readiness and employment opportunities and gain independ-
ence through working. This was achieved by accessing various forms 
of assistance and provision, which could be made available through a  
Personal Adviser.

the WeLfAre reforM ACt 2012
Universal Credit (UC), which was one of the Coalition Government’s 
flagship pieces of social reform, was introduced under the Welfare 
Reform Act 2012. It is a single monthly payment for people in or 
out of work and was to have been introduced in 2013 to replace six 
means-tested benefits and tax credits: income-based JSA, income-
based ESA, Income Support, Housing Benefit, WTC, and CTC. The 
plan was to introduce the new benefit gradually to all Job Centres, 
focusing initially on those claimants whose circumstances were the 
least complex.

34   The requirement was phased in between 2001 and 2004. From April 2014, single par-
ents whose youngest child is less the one year old have been exempted.
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Universal Credit is a deceptively simple solution to what is arguably 
an unnecessarily complex system of means-tested support for people on 
low incomes. However, it has proved very much harder to implement 
than its proponents ever imagined.35 Under the old system, the aim was 
to pay benefits within two weeks of a claim. Under UC, there is a for-
mal waiting period of one week before people can claim, with the ben-
efit paid monthly in arrears—the reason for this being that it was said 
to more closely mirror what it is like to be in a job. In practice, many 
people earning less than £10,000 a year are paid weekly. However, this 
provision results in an in-built wait of six weeks before people get their 
cash—three times as long as under the old system—and the DWP admits 
that, in around one fifth of cases, it is failing to meet even that target. 
Partly because of the demands for information it places on the claimants, 
waits of ten or twelve weeks are not uncommon.36

Pilots started in a few Job Centres around Manchester and, during 
2013 and 2014, this pilot area gradually expanded to include the whole of 
North-West England and some other Job Centre areas. During 2015 and 
into 2016, UC was gradually rolled out across the whole of Great Britain 
for new claims from single jobseekers, and this process was completed on 
27 April 2016. Since then, all new benefit claims by single jobseekers have 
been for UC rather than for benefits like JSA, ESA or IS. The intention is 
that, by September 2018, new claims by all groups of claimants will be for 
UC rather than for other benefits and that existing claimants of JSA, ESA 
and IS who have not had a change of circumstance will be transferred to 
UC from July 2019 with the process being completed in March 2022. 
However, there may be, and probably will be, further delays.

The Increasing Use of Online Procedures

When UC was first rolled out in 2013, it used IT systems developed by 
private contractors in what were known as ‘live service areas’ and these 
were progressively rolled out in order to test and learn about processes 
and policy. Alongside these live service areas, the DWP built its own dig-
ital service system, which went live in a small number of areas in 2014. 

35   The original aim was to simplify an overcomplicated benefit system and ease the transi-
tion in and out of work and back again while ensuring, transparently, that it always paid 
to be in a job.

36  Timmins (2016).
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Between November 2014 and April 2016, further digital test areas were 
introduced and, from then onwards, the DWP has been rolling out the 
full digital service to existing live service areas in Great Britain. Claimants 
who are already claiming UC in these areas will eventually be transferred 
across to the digital service system although when and how this will 
happen is not yet clear. once that process is complete, from July 2019, 
DWP will begin transferring claimants of other benefits to the full UC 
digital service with a view to completion by March 2022.

There are serious concerns that the ‘digital by default’ claims process, 
which is one of the key features of the online procedures used in the 
delivery of UC, is likely to make it more difficult for a wide range of citi-
zens to claim their entitlements.37

reCent ChAnges in ConDitionALity

A new, and stricter rule for unemployed benefit recipients was intro-
duced in autumn 2011. Since then, all recipients of JSA have had to 
attend job-search reviews and to attend training programmes to con-
firm that they are available for and actively seeking work. Although the 
Unemployment Insurance Act 1921 had introduced a ‘seeking work’ 
test that required claimants to be ‘actively seeking work and willing to 
accept employment paying a fair wage’, this provision was not included 
in National Insurance Act 1946, which merely required unemployed 
claimants to be ‘available for work’, which they could demonstrate by 
appearing in person at the benefit office and ‘signing on’. Daily commut-
ing time was increased to ‘90 min each way’ under the JSA regulations 
and claimants are now required to look for jobs within this parameter 
(and could be sanctioned if they did not accept them).38

The government has also made benefit sanctions tougher and the 
grounds for imposing them clearer, and did so, for recipients of JSA, 
ESA and for future recipients of UC, through separate sets of regulations 
under the 2012 Welfare Reform Act.39 It made three main changes:

37   For example, those with literacy problems or learning difficulties and those who don’t, 
for whatever reason, have access to the internet. See Dwyer and Wright (2014).

38  Langenbucher (2015).
39   For details, see the Job Seeker’s Allowance (Sanctions) (Amendment) Regulations 

2012.
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• Scope: More types of claimants were brought within the scope 
of conditions and sanctions. As described above, eligibility and  
entitlement conditions were tightened and benefit sanctions were 
applied to single parents to encourage them into work when  
their children were at a younger age. When UC was introduced, 
the scope of conditionality was expanded again and conditions and 
sanctions were introduced for low-paid workers to encourage them 
to increase their earnings.40 Moreover, the sanctions rate for those 
on UC appears to have been considerably higher than that for those 
who remained on JSA.41

• Severity: It introduced a tiered system of sanctions with longer 
sanctions for more serious violations.42

• Escalation: It differentiated between first violations, second and 
third violations and increased the sanctions for recidivists.

The new sanctions regime that was introduced in 2012 is set out in 
Table 3.2.

Table 2.2 shows how the government distinguished between three 
levels of seriousness for sanctionable offences, between first offenders and  
recidivists, and between JSA and ESA claimants. It also increased the 
maximum length of a JSA sanction from six months to three years. The 
DWP was subsequently criticised by the National Audit office for intro-
ducing these changes ‘in ways that were difficult to predict’ and for 
introducing ‘new approaches with little evidence of their likely effect’.43

40  Dwyer and Wright (2014).
41   Between August 2015 and June 2017, the rate of sanctioning as a percentage of 

Universal Credit (UC) claimants subject to conditionality averaged 7.0% per month 
before challenges and was 5.2% in the three months from April–June 2017. It is not 
known how the sanctioning rate varies between the different groups who were on UC, 
although unemployed people accounted for 80.7% of UC claimants subject to condi-
tionality at June 2017. Meanwhile, the JSA sanctioning rate stabilised at around 1.7 
per month before challenges with the rates for ESA and for lone parents on Income 
Support much lower, averaging 0.3% per month. See Webster (2017). The contrasts in 
sanctioning rates are striking although why the sanctioning rate for UC claimants is so 
much higher than the sanctioning rate for JSA claimants is unclear.

42   According to the National Audit office, these changes moved the UK from eighth to 
third in the oECD rankings of unemployment sanction strictness. However, this is 
clearly incorrect.

43  Comptroller and Auditor General (2016: para 1.13).

http://dx.doi.org/10.1007/978-3-319-90356-9_2
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It has been suggested that the harsher sanctions regime that was 
introduced under the 2012 Welfare Reform Act can be explained 
in terms of the austerity measures that were introduced in response 
to the financial crisis which began with the collapse of the investment 
bank Lehmann Brothers in September 2008. However, although many 
other countries experienced a decline in their Gross Domestic Product 
(GDP), the UK was the only country among 40 countries in a recent 
oECD survey to increase the range of job-search requirements and 
the punitiveness of benefit sanctions.44 This makes it clear that the 
UK Government’s decision to increase the scope and severity of ben-
efit sanctions in 2012 was a political decision rather than an economic 
one that cannot be explained simply in terms of austerity.45

As noted above,  UC is gradually replacing existing benefits like JSA, 
ESA and IS. The UC sanctions regime comprises four levels of sanc-
tion (lowest, low, medium and high) that escalate with the severity of the  
offence.46

1.  Lowest level: These apply only if the claimant has to meet the 
work-focused interview requirement, and fails to attend or take 
part in a work-focused interview, and lasts until the claimant takes 
part in one.

2.  Low level: They last until the claimant does whatever they were 
sanctioned for failing to do, plus 7 days for their first low level 
sanction in any 364 day period, 14 days for their second, or 
28 days for their third if they:
• fail to attend or take part in a work-focused interview, and a 

lowest sanction level does not apply;
• fail to attend or take part in a training course; or
• fail to take a specific action to get paid work, or to increase your 

earnings from work.
3.  Medium level: Claimants will be sanctioned for 28 days for their 

first medium level sanction in any 364 day period, or 91 days for 
their second if they:

44  Langenbucher (2015: paras 44 and 51).
45  Adler and Terum (2018: 167–168).
46  Department for Work and Pensions (2018: Sect. 5).
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• have to meet either the work search requirement—and fail to 
take all reasonable actions to find paid work or increase your 
earnings from work; or

• have to meet either the work availability requirement—and are 
not available to start work or attend interviews.

4.  Highest level: Claimants will be sanctioned for 91 days for their 
first higher level sanction in any 364 day period, 182 days for their 
second, or 1095 days for their third if they:

• have to meet the ‘work preparation requirement’ and fail to 
take part in Mandatory Work Activity;

• have to meet the ‘work search requirement’ and fail to apply 
for a particular job when told to do so;

• have to meet the ‘work availability requirement’ and refuse a 
job offer; or

• leave work or reduce their hours of work, whether voluntarily 
or due to ‘misconduct’ (while claiming UC or just before their 
claim).

There are several other differences between UC sanctions and JSA 
sanctions.

• UC sanctions have been lengthened by making them consecutive, 
rather than concurrent;

• hardship payments have become repayable and their impact there-
fore lasts for much longer47;

• the 80% hardship rate for ‘vulnerable’ JSA and ESA claimants no 
longer exists;

• UC claimants who are sanctioned must demonstrate ‘compliance’ 
for seven days before they can apply for hardship payments and 
must re-apply every four weeks.48

Although those who designed UC could, if they had wished, have 
made the sanctions regimes they inherited from the JSA and ESA less 
oppressive and more humane, they chose instead to do the opposite.

47   Given that repayments are made at the rate of 40% of benefit—the same as the amount 
by which a hardship payment is lower than the benefit—this means that, for claimants 
receiving hardship payments, UC sanctions in effect last 3.5 times as long as their nom-
inal length.

48   For details, see Webster (2015c). Hardship payments are discussed in more detail in 
Chapters 5 and 6 below.

http://dx.doi.org/10.1007/978-3-319-90356-9_5
http://dx.doi.org/10.1007/978-3-319-90356-9_6


42  M. ADLer

ConCLusion: WhAt CAn be LeArneD froM history?
The historical narrative presented in this chapter shows how, over the last 
20 years, benefit sanctions have increased in scope and severity. Until the 
mid-1990s, they were largely backward-looking, their aim being simply 
to disqualify those who were deemed to be responsible for their own 
unemployment. However, since then, their main aim has been to disci-
pline the unemployed, and other groups like long-term sick and disabled 
claimants and single parents, who have been swept up into the discipli-
nary net, to make it clear that being on benefit is a privilege rather than 
a right, that the privilege is associated with obligations and that those 
who fail to meet their obligations will have the privilege withdrawn. The 
chapter draws attention both to the fact that introduction of Jobseeker’s 
Allowance in 1996 and the New Deal in 1998 represented something of 
a watershed, and to the striking continuity of approach between govern-
ments of different political colours (first Conservative, then, in succes-
sion, Labour, Coalition and again Conservative), all of which seem to 
have bought into the dominant ideology of conditionality.49
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This chapter compares the scope and severity of benefit sanctions before 
the introduction of Jobseeker’s Allowance in 1996 and the New Deal in 
1998 with their scope and severity after the introduction of the current 
sanctions regime in 2012. It also charts the rise and fall in the number of 
benefit sanctions that were imposed, which increased from 300,000 to 
400,000 per year in the period 2001–2008 to more than 1,000,000 per 
year in 2013 before falling back to a little above their former level two 
years later. An attempt is made to explain what led to their rise and fall 
and to estimate the proportion of claimants who were sanctioned, which 
was considerably greater than the government’s own estimate. The chap-
ter concludes with an analysis of the administrative ‘offences’ that claim-
ants are sanctioned for.

ChAnges in the sCoPe AnD severity of benefit sAnCtions

In the first decade of the twentieth century, when disallowances were first 
introduced into unemployment insurance, they dealt mainly with the cir-
cumstances in which claimants lost their jobs and lasted for a maximum 
of six weeks. They were, in effect, disqualifications and were limited both 
in scope and in duration. Moreover, those who were disqualified from 
unemployment insurance still had a right to means-tested social assis-
tance, initially from the Poor Law authorities and subsequently from the 
Unemployment Assistance Board (established in 1934), the National 
Assistance Board (established in 1948) and the Supplementary Benefits 

CHAPTER 4

Changes in the Scope, Severity 
and Incidence of Benefit Sanctions
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Commission (established in 1966), albeit at a reduced rate.1 Now sanc-
tions are applied to the whole of the benefit the claimant receives. There 
is a residual system of discretionary ‘hardship payments’, which, for most 
claimants, are paid at 60% of normal entitlement to those who are liter-
ally destitute and have no other means of support, but the provision is an 
extremely residual one and sanctioned claimants are often not told about 
it.2 Although ‘vulnerable’ claimants can apply immediately, most claim-
ants are not allowed to apply for the first two weeks after the sanction is 
imposed and the DWP has itself acknowledged that that the two week 
wait will often damage the claimant’s health.

To sum up, while sanctions used to be applied to unemployed peo-
ple who were held to be responsible for losing their jobs, they are now 
much more concerned with the job-seeking behaviour of all claimants 
who are not in employment and with conformity to the administrative 
requirements that are imposed by Personal Advisers, now re-branded as 
Work Coaches, in ‘welfare to work’ schemes. They are most frequently 
imposed for not ‘actively seeking work’, for failure to participate in train-
ing or employment schemes and for missing interviews.3

The main changes in benefit sanctions over the last few decades are 
summarised in Table 4.1.

It is clear that benefit sanctions are now applied in more situations and 
last for much longer than they did in the recent past. Thus, they are con-
siderably greater in scope and severity.

ChAnges in the inCiDenCe of benefit sAnCtions

As mentioned above, at the beginning of the twenty-first century, about 
300,000 sanctions and disqualifications4 per year were imposed by the 
DWP on JSA claimants. This figure remained at about this level for the 

1   Immediately before the introduction of Income Support in 1988, the reduction was 
40% of the scale rate for a single householder or non-householder.

2  See Department for Work and Pensions (2013: 162).
3  Webster (2014: 7). For a more detailed account, see below.
4   Since 2012, the published statistics no longer distinguish between sanctions and dis-

qualifications and include both. However, a breakdown can be obtained by analys-
ing the raw data. DWP Sanctions Statistics are available at https://www.gov.uk/
government/collections/jobseekers-allowance-sanctions and the full dataset is in the 
Stat-Xplore database at https://stat-xplore.dwp.gov.uk/default.aspx. This refers to 
Great Britain, i.e. to England, Wales and Scotland and no statistics are available for 
Northern Ireland.

https://www.gov.uk/government/collections/jobseekers-allowance-sanctions
https://www.gov.uk/government/collections/jobseekers-allowance-sanctions
https://stat-xplore.dwp.gov.uk/default.aspx
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next five years but started to rise quite sharply in 2006 and exceeded 
1,000,000 in 2013. Thus, there was a 350% increase over the period 
2001–2013. Although the DWP points out that the monthly sanction 
rate, that is the ratio of the number of JSA sanctions and disallowances 
imposed to the size of the JSA caseload had stabilised at about 6.5% of 
claimants per month before reviews/reconsiderations and appeals (‘chal-
lenges’), and 5.5% after challenges, these figures seriously underestimate 
the incidence of benefit sanctions. A better measure would have been 
the proportion of those who claimed JSA who were sanctioned while on 
benefit, which was substantially higher. In addition to these JSA sanc-
tions, from 2009 onwards, a smaller number of sanctions were imposed 
on recipients of ESA. The highest number recorded was about 37,000 in 
2014. The detailed figures are set out in Table 4.2.

In 2014, the number of JSA and ESA sanctions imposed fell from just 
over 1 million in the previous year to just over 700,000. The main rea-
son for this was the fall in unemployment and the corresponding reduc-
tion in the JSA caseload, which fell by 31%.

Table 4.1 Benefit sanctions before 1998 and since 2012a

a1998 was chosen as the first threshold because it was the year in which the New Deal programmes, 
involving a much greater commitment to conditionality, were introduced and 2012 as the second 
threshold because it was the year in which the current sanctions regime was introduced
bIn Scotland, sanctioned claimants can apply for help from the Scottish Welfare Fund, the successor to 
the Social Fund in Scotland. See Simpson (2017)

Before 1998 After 2012

only passive—mainly for breach of 
eligibility conditions, e.g. for leaving work 
voluntarily, being dismissed for  
‘misconduct’ or not being available for work

Also active—mainly for breach of entitlement  
conditions, e.g. for not ‘actively  seeking 
work’, failing to attend a training or 
 employment scheme, or missing an interview

only applied to unemployed Also applied to single parents and long-term 
sick and disabled people

Applied, primarily, to applicants for 
insurance benefits (UI)

Applied to applicants for and recipients of all the 
main out-of-work benefits (JSA, ESA and UC)

Applied for up to 6 weeks (1911–1986), 
13 weeks (1986–1988) or 26 weeks 
(1988 onwards)

Now applied for periods ranging from 
4 weeks to 156 weeks (three years)

Sanctioned claimants used to have a right 
to claim means-tested social assistance (at 
a reduced rate) immediately

Sanctioned claimants can now apply for 
discretionary ‘hardship payments’ (also at a 
reduced rate) but, in most cases, only after a 
two-week delayb
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reAsons for the rise AnD fALL of benefit sAnCtions

As shown in column 2 of Table 4.3, the UK unemployment rate was 
quite stable over the period 2001–2008, averaging just over 5% of the 
workforce. Following the financial crisis in 2008, it rose by about 50% to 
7.5–8% of the workforce during the five years 2009–2013 before falling 
back to a level below that recorded for 2001. In 2017, it was at its lowest 
recorded level (4.3% of the workforce) since 1975.

over the period 2001–2013, JSA sanctions increased by 350% and in 
the period 2013–2016, they decreased by 67%.

The figures set out in Table 4.3 show very clearly that, over the period 
2001–2009, annual changes in the number of sanctions imposed reflected 
annual changes in the number of unemployed people on benefit. After 
that, annual changes in the number of sanctions imposed raced ahead.

Table 4.2 JSA and ESA sanctions and disqualifications 2001–2016a

aBecause no statistics were available for 2000, 2001 was selected as the base year for comparisons
b325,000 JSA sanctions plus 33,000 UC sanctions
c157,000 JSA sanctions plus 182,000 UC sanctions
Although some UC claimants were sanctioned since UC was introduced in January 2013, UC sanctions 
have only been reported since August 2015
Source The statistics are based on the DWP’s quarterly sanctions statistics, published in Jobseeker’s 
Allowance and Employment and Support Allowance sanctions and available at https://www.gov.uk/
government/collections/jobseekers-allowance-sanctions

Year Number of JSA [and, since 
2013, UC] sanctions and 
disqualifications imposed

% change since 2001 Number of ESA sanctions and 
disqualifications imposed

2001 300,104
2002 305,080 +1.65
2003 282,096 −6.00
2004 258,985 −13.70
2005 267,172 −10.93
2006 278,827 −7.09
2007 351,341 +17.07
2008 380,028 +26.63
2009 471,476 +157.10 19,087
2010 742,030 +247.26 30,298
2011 738,850 +246.20 4817
2012 904,965 +301.55 14,361
2013 1,037,000 +345.55 34,022
2014 702,000 +233.92 36,808
2015 358,000b +19.29 24,500
2016 339,000c +12.96 17,240

https://www.gov.uk/government/collections/jobseekers-allowance-sanctions
https://www.gov.uk/government/collections/jobseekers-allowance-sanctions
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It should come as no surprise that the number of unemployed persons 
in receipt of benefit should reflect the unemployment rate. This num-
ber is known as the ‘total claimant count’ and was likewise quite stable 
over the period 2001–2008, averaging about 910,000 claimants. It then 
rose rapidly to more than 1,500,000 in 2009 and remained at this level 
for the next five years. It started to fall in 2014 and in each of the years 
2015–2016 was below the level it had been at in the period 2001–2008. 
Since 2013, the DWP has been transferring unemployed claimants from 
income-based JSA to Universal Credit (UC) and, in April 2017 there 
were 706,110 unemployed claimants, of whom 483,355 were on JSA 
and 312,755 on UC.5

Table 4.3 Unemployment, claimant count and JSA sanctions, 2001–2016a

a681,000 JSA claimants plus 62,348 UC claimants
b452,353 JSA claimants plus 321,082 UC claimants
c325,000 JSA sanctions plus 33,000 UC sanctions
d157,000 JSA sanctions plus 182,000 UC sanctions
Source Unemployment rates based on the Labour Force Survey (LFS); claimant count based on adminis-
trative data from DWP; sanctions data based on the DWP’s quarterly sanctions statistics

Year Unemployment 
rate (annual 
average) (%)

Claimant 
count
(annual 
average)

% change since 
in claimant 
count since 
2001

Number of 
sanctions 
imposed

% change number 
of sanctions 
imposed since 
2001

2001 5.1 969,900 300,104
2002 5.2 946,600 −2.38 305,080 +1.65
2003 5.0 933,000 −3.80 282,096 −6.00
2004 4.8 853,300 −12.02 258,985 −13.70
2005 4.8 861,800 −11.15 267,172 −10.93
2006 5.4 944,900 −2.58 278,827 −7.09
2007 5.3 864,500 −10.87 351,341 +17.07
2008 5.7 906,100 −6.58 380,028 +26.63
2009 7.6 1,527,700 +57.51 471,476 +57.10
2010 7.9 1,496,400 +54.28 742,030 +147.26
2011 8.1 1,534,300 +58.19 738,850 +146.20
2012 8.0 1,505,600 +62.07 904,965 +201.55
2013 7.6 1,424,300 +55.23 1,037,000 +245.55
2014 6.2 1,036,000 +6.81 702,000 +133.92
2015 5.4 743,348a −18.74 358,000c +19.29
2016 4.9 773,435b −20.19 339,000d +12.96

5  Webster (2017b).
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The number of sanctions imposed followed a similar pattern. It fluctu-
ated slightly on a year-to-year basis over the period 2001–2008, averag-
ing just over 300,000 sanctions per year, reached 700,000 in 2010 and 
exceeded 1,000,000 in 2013 before falling back to 700,000 in 2014. In 
2015 it was 20% above its 2001 level and, in 2016, 10% above that level. 
Thus, it is clear that the rise and fall in the number of benefit sanctions 
reflected the rise and fall in the unemployment rate and in the claimant 
count. However, it is also clear that decreases in the number of sanc-
tions imposed during the period 2012–2016 were proportionately much 
less than the decreases in the claimant count. Clearly, something else was 
going on.6

When the Coalition Government came to power in May 2010, there 
was an unannounced change of policy by ministers to pressurise DWP 
staff to make more referrals for JSA sanctions. The increase and then 
decline in the Work Programme, the flagship welfare-to-work scheme 
of the Coalition Government, in which the task of getting the long-
term unemployed into work was outsourced to a range of public sector, 
 private sector and third sector organisations, also played a part in the rise 
and fall of benefit sanctions, not least because of a ruling by min isters 
that contractors had to refer claimants to a DWP decision-maker for 
sanctioning in the case of any breach of requirements, even where they 
knew that the claimant was cooperating fully. Latterly, the number of 
new referrals to the Work Programme was reduced and the practice was 
officially discontinued in April 2017. It will be noted that this coincided 
with a decline in the number of sanctions imposed.

In trying to make sense of the figures in Table 4.3, it should be noted 
that the claimant count is an annual average, i.e. it represents the aver-
age number of individuals claiming benefit every month. However, the 
number of sanctions imposed is an annual total, i.e. it is the sum of the 
number of sanctions imposed during the year. This difference has impli-
cations for the calculation of sanction rates.

The data in Table 4.4 refer to the monthly average claimant count, i.e. 
the monthly average number of unemployed claimants in receipt of ben-
efit (column 2) and to the annual number of sanctions imposed (column 
3). The monthly average number of sanctions imposed has been calculated 
(column 4) and the ratio of the monthly average number of sanctions 
imposed to the monthly average claimant count computed (column 5).  

6  A fuller account of the rise and fall of benefit sanctions can be found in Webster (2016b).
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This will be referred to as the ‘crude sanctions rate’. It will be seen that 
this gradually increased from just over 2.5% in 2001 to 5% in 2012 and 
6% in 2013 before falling back to a level between 3.5 and 4% in 2015 and 
2016. If there were no changes in claimant behaviour, this would suggest 
that the sanctions regime became stricter over the period and that, in the 
period 2012–2014, it was twice as strict as it had been a decade earlier. 
The crude sanctions rate figures suggest that, since 2014, the sanctions 
regime has become less strict but that it is still stricter than it was in the 
early 2000s.

the ProPortion of JsA CLAiMAnts Who Are sAnCtioneD

For a long time, ministers and officials claimed that only a ‘tiny minor-
ity’ of JSA claimants were sanctioned. They supported this assertion by 
comparing the number of sanctions that were imposed each month, after 
reviews/reconsiderations and appeals, with the number of claimants. 

Table 4.4 Crude and adjusted JSA/UC sanction rates, 2001–2016

aNo figures were provided for 2015 or 2016
Source Claimant count based on administrative data from DWP; sanctions data based on the DWP’s 
quarterly sanctions statistics. Adjusted sanctions rates taken from Malik (2015)

Year Claimant 
count (monthly 
average)

Number of 
sanctions imposed 
(annual total)

Number of 
sanctions imposed 
(average monthly 
total)

Crude 
sanctions 
rate
(%)

Adjusted 
sanctions 
rate
(%)a

2001 969,900 300,104 25,009 2.50 7.02
2002 946,600 305,080 25,423 2.69 7.02
2003 933,000 282,096 23,508 2.52 7.32
2004 853,300 258,985 21,575 2.53 6.41
2005 861,800 267,172 22,264 2.58 6.38
2006 944,900 278,827 23,235 2.46 6.42
2007 864,500 351,341 29,278 3.39 7.16
2008 906,100 380,028 31,669 3.50 8.94
2009 1,527,700 471,476 39,290 2.57 7.84
2010 1,496,400 742,030 61,836 4.13 7.73
2011 1,534,300 738,850 61,571 4.01 12.09
2012 1,505,600 904,965 75,414 5.01 10.17
2013 1,424,300 1,037,000 86,417 6.07 13.83
2014 1,036,000 702,000 58,500 6.03 16.68
2015 797,800 358,000 29,833 3.74 n.a.
2016 774,100 339,000 28,250 3.65 n.a.
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This ratio fluctuated between 2.5 and 6% in the period between 2000 
and 2016. The number of sanctions that were imposed each month 
before reviews/reconsiderations and appeals is somewhat higher and 
would have been a better measure because everyone who receives a sanc-
tion experiences a period without benefit. However, neither of these 
measures is at all satisfactory. The proportion of claimants who are sanc-
tioned increases as they spend longer on benefit and a better measure 
would be the proportion of claimants who are sanctioned in the course 
of a single claim for benefit. This comprises claimants who are sanctioned 
in the first month of claiming, in the second month of claiming and so 
on, until their period on benefit ends. ‘Adjusted sanction rates’, which 
use this measure and incorporate a number of other adjustments, are 
listed in column 6.7 They are consistently higher than the rates published 
by the DWP and, because they measure the proportion of claimants who 
are sanctioned in the course of a year, are much more meaningful than 
the DWP figures.

In February 2014, in response to a Freedom of Information (FoI) 
request,8 DWP provided information for the first time on the propor-
tion of JSA claimants who had been sanctioned and the number of 
repeat JSA sanctions that had been imposed.9 Almost one-fifth (18.4%) 
of the 3,097,630 individuals who claimed JSA during 2013–2014 were 
sanctioned, a total of 568,430 people. The figure of 18.4% for the pro-
portion of JSA claimants in 2013/2014 who were sanctioned was the 
highest recorded until then. The proportion of JSA claimants sanctioned 
in the six previous years is set out in Table 4.5.

It should be recalled that these figures show the proportion of 
 claimants sanctioned after reviews/reconsiderations and appeals. The 
proportion receiving a sanction before these challenges in 2013–2014 
would have been higher, probably by about 20%.

The DWP’s response to the FoI also revealed that 22.3% of the 
8,232,560 individuals who claimed JSA over the five-year period 2009–
2010 to 2013–2014 inclusive, had been sanctioned, a total of 1,833,035 
people. This is after reviews-reconsiderations and appeals and the  

7   Malik (2015) provides a very good critique of the crude sanctions rate statistics used by 
the DWP and a very clear account of how an adjusted sanctions rate can be calculated.

8  Freedom of Information request 2014-194, 14 February, reported in Webster (2015a).
9  See Webster (2015a).
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proportion receiving a sanction before these challenges must have been 
about 25%.10 The average number of sanctions per sanctioned claimant 
over those five years, after reviews/reconsiderations/appeals, was 1.95. 
These figures make it clear that the ‘tiny minority’ of JSA claimants who 
received a sanction that ministers and officials referred to was only a frac-
tion of a more reliable and meaningful figure and a gross under-estimate 
of the actual proportion.

A further FoI request11 produced data for 2014–2015 and 2015–
2016 that have been incorporated into Table 4.5. Not surprisingly, in 
view of the large fall in the number of claimants, there has been a cor-
responding fall in the proportion sanctioned each year, which fell from a 
peak of 18.4% in 2013–2014 to 8.2% in 2015–2016, lower than in any 
year since this measure became available.

The first FoI request referred to above indicated that, disregarding 
any distinctions between levels of sanction, of the 539,225 individual 
JSA claimants who were sanctioned in the year to June 2014, 166,764 
(30.9%) were sanctioned more than once, and 67,143 (one in eight or 
12.5%) were sanctioned three or times or more.

Table 4.5 Proportion 
of JSA claimants 
sanctioned, 2007/2008–
2015/2016

Source See Webster (2015a: 6)

Year Proportion of JSA claimants sanctioned (%)

2007–2008 11.8
2008–2009 9.8
2009–2010 10.8
2010–2011 15.1
2011–2012 13.2
2012–2013 16.0
2013–2014 18.4
2014–2015 14.1
2015–2016 8.2

10   Based on a re-analysis of Departmental data, the National Audit office has calculated that 
24% of claimants who were in receipt of Jobseeker’s Allowance at any point between 2010 
and 2015 received a sanction, of whom 58% received one sanction, 20% received two and 
22% received three or more. See Comptroller and Auditor General (2016: Fig. 5).

11  Freedom of Information request 2017-965, 6 April, reported in Webster (2017a).



54  M. ADLer

WhAt offenCes Are sAnCtions iMPoseD for?
Benefit sanctions can be imposed for the following reasons:

• for ‘not actively seeking work’, which, according to the Claimant 
Commitment,12 all JSA claimants and all unemployed UC claim-
ants are required to sign, includes spending at least 35 hours a week 
looking for or preparing for work, providing evidence of their efforts 
to obtain employment and compliance with official requirements;

• for non-participation in a training or employment scheme under the 
Work Programme;

• for being late for, or failing to attend, an interview or meeting.

In fact, all of these are misnomers: ‘not actively seeking work’ usually 
means that the claimant is actively seeking work but has not done exactly 
what they have been instructed by the Job Centre, for instance in the 
way they filled in their job search record; ‘non-participation in the Work 
Programme’ usually means missing a single interview with the contrac-
tor; and ‘failure to attend an interview’ often means being slightly late.13

Figure 4.1 shows that the relative importance of these reasons has 
changed over the period 1997–2015.

In the early years, sanctions for leaving a job voluntarily or through 
misconduct were the main reason for receiving a sanction but their 
importance declined over the period and, in recent years, receiving a 
sanction for this reason has been relatively uncommon. Currently, the 
most common reasons for receiving a sanction are not taking part in a 
training or employment scheme; being late for or failing to attend an 
interview or a meeting; and not ‘actively seeking work’, i.e. not doing 
enough to look for work.

Figure 4.2 shows how the relative importance of these three reasons 
has changed over the period.

Until about 2012, failing to attend an interview was much the most 
common reason for receiving a sanction but, since 2012, with a bit of a 

12   The Claimant Commitment, introduced in 2013, is an individual action plan, broadly 
similar to the Jobseeker’s Agreement, which specifies the work-related actions claim-
ants are expected to take and includes details of the sanctions that may be applied for 
non-compliance.

13  See Webster (2015b).
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glitch in 2014, the most common reason has been not taking part in a 
training or employment scheme.

Breaches of entitlement conditions, imposed for administrative 
offences committed by those who are already in receipt of benefit rather 
than breaches of eligibility conditions, imposed for unacceptable work-
place behaviour from those wishing to claim benefit, are clearly the main 
reasons for being sanctioned. Although minor administrative failings, 
comparable to missing a medical appointment were, until a few years 
ago, the most important single reason for receiving a sanction, they have 
now been overtaken by offences related to job training and job search.

The Welfare Conditionality Project, funded for 5 years by the ESRC,  
has carried out an ambitious programme of research on conditional 
welfare in the UK, investigating the effects of sanctions and support 
measures in a number of poilicy areas on people’s lives. They have 
interviewed 481 people living in Bath, Bristol, Edinburgh, Glasgow, 

Fig. 4.1 Changing reasons for JSA sanctions, 1997–2015: the number of sanc-
tions imposed for each reason as a percentage of the total number of sanctions 
imposed. Note vol/Mis = sanctions for leaving a job voluntarily or through miscon-
duct; Ref empl = sanctions for refusing employment; TR&Empl. sch = sanctions for 
not taking part in a training or employment scheme; MWA & Wk Exp = sanctions 
for not taking part in mandatory work activity or a work experience scheme; FTA 
interview = sanctions for being late or not turning up for appointments or inter-
views; ASW = sanctions for not actively seeking work; Availability = sanctions for 
not being available for work (Source Webster 2016a: Fig. 5)
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Greater Manchester, Inverness, London, Peterborough, Sheffield and 
Warrington, interviewing the same people three time to see what the 
longer-term effects of the sanctions and support measures are. Those 
who were interviewed included unemployed people claiming Jobseeker’s 
Allowance, individuals and households claiming UC, lone parents, disa-
bled people, social tenants, homeless people, people subject to antisocial 
behaviour orders or family intervention, migrants and offenders. They 
included 64 jobseekers of whom 34 had been sanctioned.

The interviews revealed that sanctions had a range of negative effects 
including shock and confusion (particularly for those who believed they 
had been compliant); financial hardship and deep poverty; debt, arrears, 
eviction threats and homelessness; food bank use; ill-health and severe 
and acute emotional effects, such as anxiety and depression. Most unem-
ployed interviewees said that they were already keen to find work and did 
not need the threat or application of sanctions to spur them on to action 
that they were already taking.14

Fig. 4.2 The average number of JSA sanctions (before challenges) for not tak-
ing part in a training or employment scheme, not ‘actively seeking work’ and 
being late for or failing to attend an interview or a meeting, as a percentage of 
the number of claimants, 2000–2016 (Source Webster 2016a: Fig. 6)

14  Wright and Stewart (2016: 1).
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Sanctions are intended to prompt behaviour change but most of the 
unemployed interviewees who had received a sanction reported that they 
were already keen to find work and contested the validity of their sanc-
tion: They also indicated that effective support was largely unavailable, 
since Jobcentre Plus focused on benefit claims and lacked the capacity to 
help with job-search. The main source of support was self-help via the 
online vacancy system, which some interviewees found ‘quite easy’ to use 
but others had difficulty with because of their lack of computer literacy 
or because of access problems. Most of the unemployed interviewees did 
not see the Work Programme or its associated courses and work place-
ments as ‘support’.15

The sample of 481 interviewees also included 58 disabled people, of 
whom 21 had experienced benefit sanctions, either when they were in 
receipt of ESA or earlier when they were in receipt of JSA. They made 
‘clear and repeated references to the negative impact of sanctions’ both 
on their financial circumstances and on their physical and mental health.16

Two recent reports, both from Scotland, provide illustrations of the 
circumstances that gave rise to sanctions. The first comprises 91 accounts 
collected by a group of volunteers in Dundee17 while the second com-
prises eight cases handled by Citizens’ Advice Bureaux.18

Below is a selection of cases that gives a flavour of the circumstances 
that can result in a sanction. Many people had been sanctioned for miss-
ing meetings for which [according to them] they never received an 
appointment letter or for which the letter was sent out too late.

Allan (47) had been sanctioned twice by the Job Centre via Triage [the 
local Work Programme provider]. He was sanctioned for four weeks for 
missing a Triage appointment for which he did not receive a letter. When 
he did eventually receive the appointment letter, the date had already 
passed – and the letter was in fact dated the same day as his supposed 
appointment (it had been sent out on the same day he was supposed to 
attend). He asked about appealing his sanction but was told by Triage that 
this would not be possible. Allan was sanctioned a second time for twelve 
weeks for leaving early during a job-search meeting. (SUWN Case 19)

15  Ibid.
16  Dwyer et al. (2016: 8).
17  Scottish Unemployed Workers’ Network (2014).
18  Citizens Advice Scotland (2012).
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There were also many examples of benefits stopped due to clear admin-
istrative errors, such as lost forms, made by the Job Centre or the DWP.

Kevin had been sanctioned twice, consecutively. He was told to apply 
for two jobs for kitchen and cleaning staff, which he duly did on the 
Government Gateway site. He subsequently received a letter saying that he 
had not applied for the jobs. He phoned to say that he had, and had proof 
on his on-line job-search record. But when he went to check his record, 
he discovered that the jobs had disappeared and simply showed up as ‘no 
longer available’. He was sanctioned for 13 weeks, and the day we met him 
he had been informed that he had been sanctioned again, for six months, 
for the same thing. The Job Centre staff would not believe he was telling 
the truth, despite his partner having witnessed him apply for both posi-
tions. (SUWN Case 38)

Reasons for sanctions included the patently absurd—being unable to sign 
on through being at a job interview or on work experience.

An East of Scotland CAB reported a client claiming joint JSA with her 
partner. They had both been sanctioned because her partner did not 
attend an interview which occurred when he was attending a mandatory 
work placement. The client’s partner explained to the Job Centre that 
when he enquired about the double booking the work placement provider 
had advised him to attend the placement, rather than the interview, but 
the sanction was still imposed. (CAS Case 3)

A large number of examples demonstrate the inflexibility of the system 
and its failure to accommodate the restrictions and traumas of people’s 
actual lives. These last include sanctions for missed appointments due to 
illness or bereavement—even a hospital stay and a father’s funeral.

Luke (40) was sanctioned in March when a family funeral clashed with his 
Triage appointment. He tried to contact Triage but without success. He 
got a letter from the DWP office in Clydebank asking for an explanation 
of the missed Triage appointment, and saying he would be sanctioned if he 
did not have a reasonable excuse. He wrote to them explaining about the 
funeral – and got sanctioned. (SUWN Case 61)

No allowance was given for those without computers or computer skills 
who were still expected to complete on-line searches and had to rely on 
finding a computer and assistance in their local library.
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Jimmy (52) had only been receiving JSA for a month. He had recently 
been sanctioned by the Job Centre and did not know how long the sanc-
tion was going to last. He had been told that as part of his job search he 
must use the DWP’s online Universal Jobmatch every day. He does not 
have a computer at home, is not terribly computer literate and has to book 
time at the library to use the internet. This is not always possible if it is 
fully booked. He was sanctioned for failing to use the internet every day. 
(SUWN Case 51)

Requirements for job searches and prospective work may fail to take 
account of mental or physical ill health.

Stuart (46) is a paranoid schizophrenic and suffers from depression. He 
is presently on ESA, and has been told he could get DLA but is nervous 
about applying. In the past he was sanctioned for two weeks for missing an 
appointment. He had been sent to Triage – and although his GP advised 
him not to go, he was afraid he would lose his benefits if he did not. He 
had passed two medical assessments in two years that appear to have taken 
little account of his mental health condition; and at one Triage session he 
was told ‘if [he] felt paranoid, just to give a nod and he could go out of 
the room’. (SUWN Case 43)

The actions expected of claimants vary hugely (and apparently arbitrar-
ily) and can be absurdly onerous, such as applying for 32 jobs every 
fortnight.

Robert (33) had gone back on JSA a month before we talked, having 
spent six months on ESA. He had been sanctioned in November 2013 for 
not meeting the requirements of his Jobseeker’s Agreement. He had had 
to look for 32 jobs every two weeks and miscounted. He was sanctioned 
again in the same month for losing his job-search diary and using paper 
instead. (SUWN Case 64)

Although these accounts only record one side of the story, and this 
fact must be taken into account in assessing their validity, they point 
to a contrast between out-of-work claimants, who are as fallible and 
prone to error as the rest of us, and an insensitive rule-bound bureau-
cracy that is seemingly unable (or unwilling) to respond in sensible 
ways to human foibles and weaknesses, or to acknowledge its own 
errors.



60  M. ADLer

ConCLusion: benefit sAnCtions toDAy

This chapter compares benefit sanctions before 1998, when the New 
Deal was introduced, with benefit sanctions since 2012, when the cur-
rent sanctions regime was introduced. Although the comparison is a 
rather stark one, there can be little doubt that benefit sanctions have, 
over time, been applied to more administrative offences than in the 
recent past and that they now last for much longer than used to be 
the case. Thus, they are now considerably wider in scope and greater in 
severity. The chapter also accounts for changes in the incidence of ben-
efit sanctions. It shows that the number of sanctions imposed reflected 
the number of unemployed people on benefit but that policy changes 
were also important. It also shows that the proportion of claimants who 
have been sanctioned was considerably higher than the official estimates 
indicated and presents some better estimates of the proportion of JSA 
claimants who have been sanctioned. These estimates suggest that the 
proportion of claimants receiving a sanction was about 20% (before chal-
lenges). It concludes by analysing the administrative offences for which 
sanctions are now imposed, the most common being not taking part in 
a training or employment scheme, being late for or failing to attend an 
interview or a meeting, and not ‘actively seeking work’. In the crimi-
nal justice system, most of these offences would be classified as ‘minor 
misdemeanours’. The accounts of the circumstances in which individual 
claimants have been sanctioned that were reproduced in the chapter pro-
vide ample evidence of this.
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In this chapter, it is argued that conditionality should be understood 
as the primary or ‘first-tier’ concept, and that the two sides of condi-
tionality, namely ‘benefit conditions’ and ‘benefit sanctions’, should be 
understood as ‘second-tier’ concepts. The chapter analyses the differ-
ent ways in which conditions can be attached to the receipt of benefits 
and the nature of citizenship in the welfare state. It gives a good deal of 
attention to T.H. Marshall and his legacy and discusses the implications  
of Marshall’s emphasis on rights rather than duties. It concludes with a 
discussion of recent attempts to recalibrate the balance between rights 
and responsibilities and of the central role played by conditionality in this 
process.

the tWo siDes of ConDitionALity

Conditionality refers to the attachment of conditions to the receipt of 
benefits or services and the imposition of sanctions on those who do 
not meet the conditions. It has been applied in some areas of social 
policy but not in others1 and its application differs between coun-
tries.2 The focus here is on conditionality in unemployment benefit 
schemes, broadly defined to include unemployment insurance (UI), 
unemployment assistance (UA) and social assistance (SA) schemes for 

CHAPTER 5

Conditionality and the Changing 
Relationship between the Citizen  

and the State
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1  See Watts et al.  (2014).
2  Langenbucher (2015).
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unemployed people. Following Knotz and Nelson,3 conditionality is 
regarded as the primary or ‘first-tier’ concept and comprises ‘condi-
tions’ and ‘sanctions’, both of which may be regarded as ‘second-tier’ 
concepts.

As pointed out in Chapters 3 and 4, the receipt of unemployment 
benefit has always been subject to eligibility conditions. However, since 
the 1980s, a new set of conditions was introduced in many countries. 
With the adoption of active labour market policies (ALMPs), recipients 
of unemployment benefit have increasingly been expected to ‘actively 
look for work’ and benefit has only been awarded on the condition that 
they do so. The penalties for not doing so are known as benefit sanc-
tions. These behavioural conditions, which refer to behaviour while in 
receipt of benefit, can be referred to as entitlement conditions, and, in 
different countries and at different times, they have varied in severity and 
duration. Entitlement conditions are more controversial than eligibility 
conditions and, over time, have become more prevalent.

three forMs of ConDitionALity

This account resonates with Clasen and Clegg’s analysis of welfare 
 conditionality.4 They distinguish between:

• Conditions of category, in which eligibility is conditional on 
membership of a defined category or group, e.g. being past retire-
ment age for retirement pensions, having some form of disability for 
incapacity benefit, being unemployed for unemployment benefits 
and so on;

• Conditions of circumstance, in which eligibility criteria include 
or exclude individuals on the basis of their circumstances, e.g. their 
employment history, contribution record or their degree of financial 
need (assessed through a means-test);

• Conditions of conduct, in which entitlement criteria refer to 
meeting the behavioural requirements and constraints that are 
imposed upon different kinds of benefit recipient through legisla-
tion or administrative guidance. The most well-known example are 

3  Knotz and Nelson (2013).
4  Clasen and Clegg (2007).

http://dx.doi.org/10.1007/978-3-319-90356-9_3
http://dx.doi.org/10.1007/978-3-319-90356-9_4
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activation policies for the unemployed, under which unemployment  
benefit and unemployed SA recipients are obliged to provide 
 evidence of job-search activities, participate in training programmes 
and/or agree to specialised counselling.

Each level of conditionality (category, circumstance, conduct)  is asso-
ciated with a set of levers (category definition, eligibility and entitle-
ment criteria and behavioural requirements). Clasen and Clegg use this 
framework to compare the emphasis, direction and structure of national 
reform trajectories in the UK, Germany, France and Denmark over time.

As far as the UK is concerned, Clasen and Clegg argue that, during 
the 1980s and early 1990s when the unemployment rate was very high, 
policy focused on tightening conditionality at the first and second levels. 
The second level of conditionality was frequently and consistently tight-
ened between 1980 and 1996 when Jobseeker’s Allowance was intro-
duced. At the same time, several seemingly small adjustments resulted 
not only in the abolition of earnings-related supplements but also in a 
substantial erosion of the traditional logic of insurance. Since 1997, 
successive Labour Governments refrained from making further adjust-
ments to the second level of conditionality, i.e. they left eligibility criteria 
unchanged while the first and, particularly, the third level of condition-
ality moved to centre stage. Initially, more ‘positive’ forms of activation 
were limited to providing increased help with job search, intensive coun-
selling and employment guidance for the unemployed; but latterly, under 
the Coalition Governments, and when unemployment and sanctions 
were both at their peak, the sanctions regime was tightened. At the same 
time, there was a blurring of the boundaries between unemployment and 
other social risks as conduct conditionality was extended to other groups, 
such as the disabled and single-parent families that had formerly been 
beyond its reach. Clasen and Clegg conclude that developments in the 
UK can be understood as a gradual progression down through the levers 
of conditionality, from adjustments at the primary level, accompanied 
and gradually superseded by successive initiatives that have tightened 
conditionality at the secondary level, before finally concentrating on ter-
tiary conditions (through an increased emphasis on activation). This acti-
vation logic has seen a small move back up the levels of conditionality, 
with a partial reversal of earlier changes to primary-level criteria. They 
then proceed to compare this with the different patterns of development 
in Germany, France and Denmark.
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It is clear from this account that conditionality, in the sense of attach-
ing activation conditions to the receipt of benefits, has become more 
widespread in the UK. After being applied first to the unemployed, it 
was then applied to the long-term sick and disabled and to lone par-
ents. As shown in Chapter 4, for five years from 2009 to 2013, increased 
numbers of sanctions were imposed, and more claimants were subjected 
to them. Thus, the ‘sanctions net’ became wider and deeper.

rethinKing the bALAnCe betWeen rights 
AnD resPonsibiLities

The Emphasis on Rights

The eminent British sociologist T.H. Marshall defined citizenship as 
a status granted to everyone who is a full member of a political com-
munity, and argued that it referred to the rights and duties they have in 
common.5 He focused on rights, to which citizens are entitled, rather 
than duties to contribute to society, and argued that citizenship consists 
of three clusters of rights: civil rights, political rights and social rights.

• Civil rights refer to rights which are necessary for individual free-
dom, the right to own property and make valid contracts, the right 
to freedom of thought and speech, and the right to justice.

• Political rights refer to the right to participate in the exercise of 
power, both as a voter and as a candidate, and in this way to hold 
government to account.

• Social rights refer to the rights to social security, health care, educa-
tion, housing and social care, and to rights in relation to employment.

According to Marshall, a welfare state is a state in which citizens enjoy 
extensive civil rights, extensive political rights and extensive social rights. 
Each of these clusters of rights is associated with a different set of insti-
tutions: civil rights are associated with the legal system, i.e. with lawyers 
and the courts, political rights with the political system, i.e. with elec-
tions and parliaments, and social rights with the welfare system, i.e. with 
a range of welfare institutions.

5  Marshall (1963: Chapter 4).

http://dx.doi.org/10.1007/978-3-319-90356-9_4
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Marshall noted that citizenship as such did not exist in feudal soci-
ety. The formative period in Britain for civil rights was the eighteenth 
century, for political rights it was the nineteenth century, and for social 
rights it was the twentieth century, although these periods overlap to 
some degree. Thus, the process was sequential—civil rights came first, 
political rights next and social rights last—and evolutionary—and the 
welfare state was the culmination of this evolutionary process.

Marshall was not very explicit about the mechanisms that drove this 
sequential and evolutionary process. However, they would seem to 
involve a combination of system needs and social action, i.e. a mixture 
of structure and agency.6 The emergence of capitalism gave rise to new 
social classes who demanded and successfully obtained a set of civil rights 
that were necessary for its’ further development. Having obtained these 
civil rights, newly emergent social classes made use of them, particularly 
the rights to freedom of speech and freedom of assembly, to demand and 
obtain greater political rights. Newly enfranchised sections of the popu-
lation then demanded and obtained enhancements to their social rights. 
Marshall’s argument is a bottom-up one. Ultimately, according to him, 
capitalism necessarily evolves into the welfare state that, far from under-
mining capitalism, strengthens and legitimates it.

Although Marshall’s account has been very influential, particu-
larly in Britain, it has also come in for a great deal of criticism. Michael 
Mann has put forward four criticisms of Marshall’s thesis.7 He argued 
that it was entirely about Britain and that other countries did not fit the 
British model. He contended that citizenship is not necessarily built up 
in the sequence Marshall describes and that capitalism does not neces-
sarily lead to the welfare state. He criticised the bottom-up emphasis in 
Marshall’s account and argued that, since the ruling classes possess most 
power, they play a far more important role than Marshall was prepared 
to acknowledge. Finally, he argued that Marshall failed to appreciate that 
the effects of war explain why some sets of social arrangements have pre-
vailed at the expense of others.

According to Mann, the comparative historical analysis of industrial 
societies reveals five viable strategies for what he calls the ‘institutionalisa-
tion of class conflict’ rather than the single strategy described by Marshall.  

6   Contemporary sociology has generally aimed toward a reconciliation of the concepts of 
structure and agency. See, for example, Giddens (1984) and Bourdieu (1990).

7  Mann (1987).
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Mann calls these the liberal, the reformist, the authoritarian monarchist, 
the fascist and the ‘authoritarian socialist’ strategies. The different pat-
terns of citizenship rights associated with each of the five strategic out-
comes are set out in Table 5.1.

It will be noted that Table 5.1 makes no reference to the UK and it is 
unclear which model Mann thinks it exemplifies. When Marshall wrote 
‘Citizenship and Social Class’ in 1949, in the hey-day of the post-war 
Labour Government, he clearly thought it exemplified the reformist 
(social democratic) model. However, in light of subsequent develop-
ments, the consensus of opinion is that this is no longer the case and that 
it now exemplifies the liberal model, characterised by strong civil and 
political rights and weak economic and social rights.8

one limitation of Mann’s approach is that the categories ‘weak’ and 
‘strong’ are extremely crude and it would obviously be better if more 
sophisticated measures of the extent of citizenship rights in different 
countries were available. Another limitation is its static nature and the 
fact that it does not take account of the fact that patterns of citizenship 
rights in different countries, for example the UK, can change over time. 
However, his analysis does make it clear that, as far as citizenship rights 
are concerned, strong civil rights do not necessarily lead to strong social 
rights and strong social rights are not necessarily preceded by strong civil 
rights. It is also clear that there is considerable variation in the extent of 
civil, political and social rights in different countries and that each com-
bination is associated with a different conception of citizenship.

Table 5.1 Different patterns of citizenship rights

Model Examples Civil rights Political rights Social rights

Liberal USA, Switzerland Strong Strong Weak
Reformist (social 
democratic)

Scandinavia, other 
Western European 
countries

Strong Strong Strong

Authoritarian 
monarchist

Imperial Germany, 
Russia and Japan

Strong Weak Weak

Fascist Nazi Germany, Fascist 
Italy and Fascist Spain

Weak Weak Strong

Authoritarian socialist Soviet Union Weak Weak Strong

8   See, most famously, Esping-Andersen (1990). It is significant that this work focuses on 
social security.
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The British political philosopher W.B. Gallie argued that there is a 
class of political concepts which can be defined in relatively unconten-
tious ways but are open to a range of interpretations. He referred to 
them as ‘essentially contested concepts’.9 Following Marshall, citizenship 
has been defined in terms of the rights and duties that those who are full 
members of a political community have in common as citizens. However, 
this leaves open the nature of the rights and duties in question, the bal-
ance between them and the identity of the political community, which 
may be an independent state but may equally be something more exten-
sive, e.g. the international community, or something more limited, e.g. 
a devolved entity within the state. The different patterns of civil, politi-
cal and social rights associated with different types of state that were set 
out in Table 5.1 suggest that citizenship is such a concept. If this is the 
case, it follows that there is no single model of citizenship which applies 
‘across the board’ and that different models coexist with each other.

In the days of the ‘cold war’, there was an ongoing conflict between 
the USA (and its supporters) and the Soviet Union (and its followers) 
over whether the capitalist system (in its American form) or the com-
munist system (in its Russian form) took rights more seriously. With the 
collapse of the Soviet Union and the end of the Cold War, these argu-
ments are now more muted. However, there is still an argument between 
exponents of free market capitalism, who seek to defend a conception 
of citizenship based exclusively on strong civil and political rights, and 
exponents of welfare capitalism, who seek to defend a conception of 
citizenship that combines a strong commitment to social rights with a 
strong commitment to civil and political rights. The IMF and the World 
Bank, which have sought to promote deregulation and the liberalisation 
of markets, privatisation and the downsizing of governments, are gen-
erally thought to be in the first camp while the European Union, which 
has sought to promote the European Social Model, is generally placed in 
the second camp. These two positions are set out in Table 5.2.

Although Marshall defined citizenship in terms of the rights and duties 
granted to everyone who is a full member of a political community, his 
discussion of citizenship book focused on rights, i.e. on the claims that 
individuals can make on other individuals, on institutions and on the 
state, and had little to say about duties or responsibilities, i.e. about the 
what individuals owe to other individuals, institutions and society.

9  Gallie (1955–1956).
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Some critics, on the communitarian left (who value solidarity and 
mutuality) as well as on the libertarian or neo-conservative right (who 
value autonomy and freedom), have argued that a one-sided emphasis 
on rights can be corrosive of the fabric of society and that it has con-
tributed to many of the problems faced by Western societies. According 
to Amitai Etzioni,10 the mismatch between rights and responsibilities 
has led to widespread social malaise characterised by people claiming 
rights for themselves and leaving the exercise of responsibilities to oth-
ers. Communitarians point out that people live unhealthy lives but expect 
doctors and other health care providers to treat them when they get ill, 
and that parents do not nurture their children or encourage their intel-
lectual development but expect teachers to educate them. They point 
out that, while some parents abuse and neglect their children, society 
expects social workers to prevent the children from coming to any harm. 
The communitarian strategy for dealing with these problems has several 
strands and involves (i) a moratorium on the granting of new rights; (ii) 
re-establishing the link between rights and responsibilities, (iii) recognis-
ing that some responsibilities, e.g. for improving the environment, do not 
entail rights; and (iv) adjusting some rights to changed circumstances. An 
example of the second strand was the introduction of conditionality in 
social security, i.e. requiring those who were unemployed to undertake 
suitable training, actively look for work and apply for available jobs.

ConCLusion: reCALibrAting the bALAnCe  
betWeen rights AnD resPonsibiLities

Underpinning the changes described in Chapters 3 and 4 above was a 
shift in the way government understood the relationship between the 
citizen and the state. In its Welfare Reform Green Paper,11 published 

Table 5.2 Competing contemporary conceptions of citizenship rights

System Exemplar Civil rights Political rights Social rights

Liberal capitalism USA Strong Strong Weak
Welfare capitalism EU Strong Strong Strong

10  Etzioni (1995).
11  Department of Social Security (1998).

http://dx.doi.org/10.1007/978-3-319-90356-9_3
http://dx.doi.org/10.1007/978-3-319-90356-9_4
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in 1998, the Labour Government proposed ‘a new contract for welfare 
between the citizen and the state with rights matched by responsibili-
ties’ making it clear that ‘it is the responsibility of the government to 
provide positive help… [and] the responsibility of the claimant to take it 
up’. New rights were to be granted to claimants in return for the accept-
ance of new responsibilities. The new rights included the right to expect 
government to guarantee the availability of good quality job-search 
advice, training opportunities and employment (in a normal, unsubsi-
dised job or in a job subsidised by the state). The new responsibilities 
involved an obligation to take full advantage of these opportunities.  
A ‘hand-up’ rather than a ‘hand-out’ became the new mantra12 and work 
rather than benefits became the main route to ‘social security’. However, 
there was no mention in the new contract of the penalties that would be 
imposed, in the form of benefit sanctions, on those who failed to meet 
their responsibilities. Thus, there was no suggestion that they might be 
denied their civil rights, such as the right to due process, or their political 
rights, such as the right to the respect owed to others who are full mem-
bers of the political community. The question that needs to be asked is 
whether, in light of the significant increase in benefit conditions and ben-
efit sanctions in the last 20 years, the balance between rights and respon-
sibilities has become too one sided.
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Although the main stated goal of conditionality, i.e. of eligibility and 
entitlement conditions and benefit sanctions, within the social security 
system is to influence claimants’ behaviour by incentivising them to 
actively seek work and to move off benefits into employment, there is 
little systematic evidence on whether conditionality has been successful 
in the UK. However, there have been two recent studies, a statistical 
analysis of two aggregate data sets and an analysis of Work Programme 
data held by the Department for Work and Pensions (DWP) by the 
National Audit office, and the chapter considers these two studies 
in some detail. It also looks at evidence of the impact of sanctions on 
claimants’ well-being and at the ways in which benefit sanctions pro-
duce real hardship and can lead to destitution. Finally, it looks at the 
operation of the DWP’s hardship payment scheme and asks whether 
hardship payments provide a reasonable degree of protection against  
financial hardship.

the LogiC of ConDitionALity

The logic underlying the emphasis placed on conditionality in the JSA 
(Jobseeker’s allowance), ESA (Employment and Support Allowance) and 
UC schemes is one in which the government undertakes to help peo-
ple on benefit to find a job as long as they do what is expected of them  
(in terms of doing enough to find work, not turning down jobs offered to 

CHAPTER 6

The Impact and Effectiveness of Benefit 
Sanctions
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them and turning upkeeping for appointments) and, if they do not do what  
is expected of them, they will be sanctioned, that is their benefit will be 
stopped.1 Although there is a notional balance between rights (to bene-
fit) and responsibilities (to look for work), this balance is a very lop-sided 
one.2 The pendulum has swung from one extreme to the other, from  
what some people regarded as an over-emphasis on rights to what many 
people now argue is an over-emphasis on responsibilities. This is illus-
trated by the fact that, an estimated 50,000 JSA sanctions and 6,200 ESA  
sanctions were overturned in 2015 following a review, a reconsideration 
or an appeal.3 This comprises a total of 56,200 cases in which the claim-
ant’s payments will have been erroneously stopped for weeks or months  
only to be refunded later, i.e. a total of 56,200 cases in which the claimant 
was penalised in error. If one adds to this number the presumably larger 
number of claimants who were sanctioned but should not have been but  
who, for one reason or another, did not challenge the decision, the amount 
of unnecessary suffering imposed by the system is quite staggering.

the iMPACt of sAnCtions on return to WorK

Seven years ago, based on a systematic review of international evidence, 
Griggs and Evans concluded that ‘sanctions for employment-related condi-
tions strongly reduce benefit use and raise exits from benefit, but have gen-
erally unfavourable effects on longer-term outcomes (such as employment 
and earnings) and spill-over effects (e.g. on crime rates). In other words, 
although benefit sanctions get claimants off benefit, they do not get them 
into work.4

It is a matter of considerable disappointment, both for supporters of 
conditionality, who believe that the imposition of job search require-
ments and benefit sanctions are effective means of preventing abuse and 
getting those on benefit back into work, and for its critics, who believe 
that they are ineffective and cause considerable suffering, that the UK 
Government has not undertaken any research that would enable these 

1  See Watts et al.  (2014: 7).
2   For a compelling account of the ways in which restrictive ‘workfare’ measures have been 

combined with expansive ‘prison fare’ to produce an extremely punitive approach to 
poverty management in the USA, see Wacquant (2009).

3  See Chapter 7 below.
4  Griggs and Evans (2010).

http://dx.doi.org/10.1007/978-3-319-90356-9_7
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concerns to be addressed. It has recently been roundly criticised for this 
in a report by the National Audit office (NAo).5

In evidence to the NAo, the DWP cited 13 studies of the impact 
of sanctions carried out in Denmark, Germany, Great Britain, the 
Netherlands, Sweden, Switzerland, and the USA.6 However, while 
these studies show that sanctions do persuade some people to take up 
work, they also demonstrate that they encourage others to ‘drop out’, 
i.e. to stop claiming without taking up work. Some sanctioned claim-
ants undoubtedly experience hardship, becoming homeless, engaging in 
street begging or in crime, while others rely on income and support from 
friends and family.

Evidence about the effectiveness of sanctions is available from an 
independent study of two aggregate data sets carried out recently by a 
team of researchers from oxford.7 This study revealed that the intro-
duction of the more severe sanctions regime in 2012 led to a substantial 
increase in the number of people leaving benefit.8 Most of those who 
left benefit did not move into employment but rather into ‘unknown 
destinations’, i.e. to destinations other than employment or to a further 
period on benefit. Thus, for each 100 adverse sanction decisions in the 
previous three months, only 7.4 claimants moved off benefit and into 
employment whereas 35.9 claimants moved off benefit into destinations 
unrelated to employment. It is reasonable to assume that they ‘dropped 
out’. The remainder returned to benefit but many of those who were 
sanctioned ended up staying with relatives or friends or sleeping rough. 
These results should be treated with some caution because relationships 
between aggregates do not necessarily hold at the individual level.9

To see how the DWP could use its data, the NAo analysed Work 
Programme data from 2014 to see how receiving a sanction affected JSA and 
ESA claimants’ employment, earnings and time off benefits without work. 

5   In 2015, DWP advised Work Programme providers not to participate in focus groups 
for the £2 million, ESRC-funded Welfare Conditionality Project. See Comptroller and 
Auditor General (2016: para 3.8).

6  Comptroller and Auditor General (2016: Fig. 21).
7   The Department for Work and Pensions (DWP) Sanctions Dataset (Stat-Xplore) and 

the office of National Statistics (oNS) Labour Market Statistics (Nomis).
8  Loopstra et al. (2015).
9   Assuming that aggregate relationships apply at the individual level is a common statisti-

cal error known as the ‘ecological fallacy’.
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It concluded that, for JSA claimants, ‘sanctions had a large and significant 
impact on claimants who were sanctioned—they were as likely to find work 
as they were to stop working but, for ESA claimants, they had much less 
effect’.10 The key findings, which are elaborated in a technical report, are as 
follows11:

• For those formerly in receipt of JSA, sanctions increased the  
probability of being in employment in later months, reduced the 
number of days claiming benefits, increased the number of days in 
employment, and increased the number of days neither in employ-
ment not claiming benefit.

• For those formerly in receipt of ESA, sanctions reduced the  
probability of being in employment in later months, increased the 
number of days claiming benefits and not working, and increased 
the number of days neither in employment not claiming benefit.

Most of the results were statistically significant.12 They show that  
sanctions were successful in getting some unspecified number of JSA 
claimants into low-paid work but were not similarly successful with ESA 
claimants and that, at the same time, JSA and ESA claimants were more 
likely to end up neither in work not on benefit, i.e. dropping out. The 
results from the two studies are not comparable because, unlike the 
oxford study, the NAo study did not generate numerical estimates.

Although the threat of sanctions is clearly instrumental in persuading 
some claimants to participate in work programmes and to step up their 
job-search activities, both these studies indicate that the imposition of 
sanctions propels many claimants away from the benefit system and from 
‘mainstream’ institutions, and that it distances them from work as well as 
from benefits. Even if sanctions, or the threat of sanctions, are effective 
in persuading some people to move from benefits into work, it is impor-
tant to ask whether these gains outweigh the many documented costs of 
sanctions in terms of the hardship they cause. No such an assessment has 
ever been made by the DWP.

It is also important to ask why sanctions do not work as effectively as 
the proponents of conditionality believed they would. one explanation 

10  Comptroller and Auditor General (2016: paras 3.9, 3.10).
11  National Audit office (2016: para 43).
12  National Audit office (2016: paras 34, 36).
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is that they are based on the paradigm of neo-classical micro-economic 
theory, which asserts that human conduct is the outcome of a rational 
choice between various alternatives in which people seek to maximise 
their self-interest. Critics have called this theory of self-interest into ques-
tion, arguing that, in practice, most people do not seek to maximise their 
self-interest. According to neo-classical theory, the imposition of bene-
fit sanctions, which result in the withdrawal of benefits from job-seekers 
and others who are out of work, should shift the balance towards more 
actively looking for and ultimately finding remunerative employment.

the iMPACt of sAnCtions on CLAiMAnts’ WeLL-being

There is a mounting body of evidence that vulnerable people, for exam-
ple homeless people, those with learning disabilities and immigrants with 
a limited understanding of English, are more likely to be sanctioned 
than others. A joint analysis of DWP statistics by The Independent and 
the mental health charity Mind13 found that 19,259 people with mental 
health conditions received a benefit sanction in 2014–2015 compared to 
just 2,507 in 2011–2012—a massive increase over a period in which the 
number of sanctions that were imposed actually declined.14 However, 
the Government rejected a call to investigate whether benefit sanctions 
are damaging to mental health. Thus, the available evidence suggests 
that benefit sanctions are not only targeted at the poorest in society but 
disproportionately affect the most disadvantaged of poor people.

Further, there is considerable evidence that many of those who are 
subject to benefit sanctions suffer considerable hardship, that sanctions 
can have a detrimental effect on health and well-being, and that many of 
those who are sanctioned end up homeless,15 engage in street begging, 
use food banks and resort to crime. The widespread and chronic hard-
ship that results from the imposition of benefit sanctions suggests that 
they are excessive and disproportionate.

13  See Stone (2015).
14   There were 741,000 JSA and ESA sanctions in 2014 and 383,000 in 2015 compared to 

743,000 in 2011 and 918,000 in 2012. See Table 4.2 above.
15   This is because the Jobcentre contacts the Council, which then stops the payment of hous-

ing benefit until the claimant provides proof of his/her reduced income (or that he/she no 
longer have any income) and his/her housing benefit is reassessed. Doing nothing will mean 
that the claimant ends up with rent (and Council Tax) arrears and may end up homeless.

http://dx.doi.org/10.1007/978-3-319-90356-9_4
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Although there is no robust data tracing the extent to which the impo-
sition of sanctions gives rise to hardship, there is a good deal of anecdo-
tal evidence. A recent study of destitution in the UK,16 defined people as 
destitute either if they or their children lacked two or more of six essen-
tials in the previous month, because they could not afford them or because 
their income was so extremely low that they were unable to purchase 
these essentials themselves. 40% of the estimated total of 1,250,000 desti-
tute people were destitute on both criteria, 49% on the first criterion only, 
i.e. they could not afford to purchase two or more of the essential items 
although their incomes were above the ‘extremely low’ standard, and 12% 
on the second criterion only, i.e. they had been able to purchase the essen-
tial items although their incomes were below the ‘extremely low’ standard.

Although it is conventional to think of social security as a social institu-
tion that prevents or ameliorates destitution, and it probably is for most peo-
ple most of the time, some of the procedures it adopts, such as delays in 
the processing of benefit claims and the imposition of benefit sanctions, can 
give rise to destitution. Some categories of people, for example asylum seek-
ers and undocumented migrants, are not able to claim social security while, 
among those who can claim, delays in processing claims and sanctions that 
penalise claimants for failing to meet the increasingly onerous requirements 
that are associated with the receipt of social security benefits, can result in 
destitution.

Benefit delays were the most frequently reported benefit problem 
reported in the JRF study, affecting 40% of all destitute service users in the 
survey of voluntary sector crisis centres.17 Interviewees waiting for JSA pay-
ments to start experienced delays of up to six weeks, which presented seri-
ous problems for those moving in and out of casual or short-term work. 
Some interviewees claimed that repeated administrative failures in process-
ing their claims had led to serious delays and caused considerable hardship.

Benefit sanctions were reported by 30% of destitute service users.  
As noted above, they were disproportionately applied to vulnerable claim-
ants. Although the threat of being sanctioned probably does persuade 
some claimants to step up their job-search activities, the oxford study’s 
findings indicate that the main effect of imposing sanctions was to eject 
claimants undertaken by from the benefits system and to distance them 

17  Fitzpatrick et al. (2016: 31–32).

16  Fitzpatrick et al. (2016).
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from the world of work.18 As noted above, many of them end up home-
less, begging on the street, using food banks and resorting to crime.

hArDshiP PAyMents

Being sanctioned is not necessarily the end of the line. once sanc-
tioned, claimants can apply for hardship payments. To get these, they are 
required to prove that they are at risk of financial hardship. Decisions 
about hardship payments are made by DWP decision-makers and, in 
determining whether a claimant is eligible for hardship payments, the 
decision-maker should, among other things, look at whether there is a 
substantial risk that the claimant will not be able to buy essential items, 
including food, clothing, heating and accommodation.

If claimants are eligible for hardship payments, unless they are iden-
tified as being in a vulnerable group—which, until April 2017, did not 
include those who were homeless or mentally ill—typically received 60% 
of their personal allowance from the 15th day of the sanction period. If 
they were deemed to be in a vulnerable group, they could apply imme-
diately and receive 80% of their personal entitlement. Unfortunately, 
sanctioned claimants are often not told about hardship payments and the 
DWP has itself has acknowledged that that the two-week wait will often 
damage the claimant’s health.19

The criteria for ‘hardship’ are specific to the sanctions regime and can 
be very harsh—for example, a person with cash in hand equal to their 
‘applicable amount’20 will be refused even if the money is owed to a pay-
day lender. If someone gets a hardship payment, this means, in effect, 
that they have used up all their resources and exhausted all possibility of 
obtaining help from their family or their friends.

Until recently, no statistics on hardship payments have been availa-
ble. However, in November 2015, the DWP published monthly statis-
tics on JSA and ESA hardship payment applications and awards covering 
the period April 2012 to June 2015. The most striking feature of the 
time-series data in Fig. 6.1 is the substantial increase in the number of 
hardship payments immediately after the introduction of the more severe 

18  Loopstra et al. (2015).
19  This is acknowledged at para. 35099 in the DWP Decision Makers’ Guide.
20   The amount of money a person is expected to live off. It comprises a personal allow-

ance, premiums for extra needs, and allowable housing costs for home owners.
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sanctions regime in october 2012. Since then the gap between the num-
ber of sanctions and the number of hardship awards has continued to 
narrow.

Before the october 2012 changes, JSA hardship awards were running 
at less than 10% of the number of sanctions imposed. However, they 
then rose steeply, to 30% in February 2013, and, after that, they rose fur-
ther, to over 40% in october 2014. This can be seen in Fig. 6.2.

However, it is important to stress that these ratios give an overly opti-
mistic impression of the extent to which hardship payments mitigate 
the effects of sanctions. Hardship payments are ‘one-off’ payments and, 
if someone applies for a second hardship payment, that is recorded as 
a second payment. Under JSA and ESA, a successful application for a 
hardship payment ensures that it continues to be paid for the whole of 
the sanction period. However, under UC, claimants have to reapply for 
hardship payments every month. Thus, the number of people who are 
helped by hardship payments is less than the number of payments made. 
Sanctions, on the other hand, are continuing penalties that apply for 
periods of four weeks, 13 weeks or three years.

Fig. 6.1 JSA sanctions (before challenges) and hardship payment awards, 
2011–2015 (Source Webster, David (2015) JSA and ESA hardship applications 
and awards. April 2012 to June 2015. Early Briefing, Fig. 1, available at http://
cpag.org.uk/david-webster)

http://cpag.org.uk/david-webster
http://cpag.org.uk/david-webster
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Since August 2012, most sanctions that ended had lasted for four 
weeks (or less) and relatively few had lasted for more than 13 weeks. 
However, about one third of those who received a benefit sanction 
received no benefit for more than four weeks. The figures for JSA, ESA 
and UC are set out in Table 6.1 and it can be seen that sanctions for UC 
claimants last considerably longer than sanctions for JSA and ESA claim-
ants. The sanctions regime appears to have become stricter rather than 
more lenient.

Hardship payments clearly provide some compensation for the loss of 
benefit. However, what, at first sight, looks like a reasonable degree of 
protection turns out, on closer inspection, to be less than adequate. As 
with any discretionary benefit, the complicated application process and 
lack of information given to claimants mean that many claimants never 
apply for the ‘hardship payments’, which they would probably receive if 
they were to apply; even when an application is made, most claimants 
have to wait 15 days before they can apply and there are often delays in 
payment. That said, most of those who do apply for hardship payments 
receive them: just under 90% of sanctioned JSA claimants who apply are 
successful.

Fig. 6.2 Hardship payment awards as a percentage of JSA and ESA sanctions 
(before challenges), 2001–2015 (Source Webster, David (2015) JSA and ESA 
hardship applications and awards. April 2012 to June 2015. Early Briefing, Fig. 2, 
available at http://cpag.org.uk/david-webster)

http://cpag.org.uk/david-webster
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Sanctioned ESA claimants have not, until recently, been as badly 
off as sanctioned JSA claimants since they retained the ‘work related 
activity component’ of their benefit. However, this provision was 
abolished in April 2017. They are also, in general, a less disadvan-
taged group than JSA claimants, in that long-term sickness and disa-
bility are less concentrated among economically disadvantaged people 
than is unemployment. These factors probably explain why, although 
ESA hardship awards rose sharply when sanctions were increased in 
october 2012, the proportion of sanctioned ESA claimants receiv-
ing hardship payments has never been as high as the proportion of 
sanctioned JSA claimants. They rose from under 10% during 2012 to 
around 20%, with the proportion declining slightly over the period 
since 2013.

Altogether, 749,900 JSA and 18,650 ESA hardship payments were 
awarded over the period covered by these statistics, a total of 768,550 
payments. Some of them will have been repeat awards to the same 
people, but on the other hand these figures do not include people 
who should have applied but did not. This may seem like a reasona-
ble degree of protection but, when compared to the 3,154,432 JSA 
sanctions and 100,627 ESA sanctions, i.e. to the total of 3,255,059 
sanctions that were imposed and, more to the point, to the duration 
of the sanctions, the degree of protection they provided was quite 
limited.

Table 6.1 Duration of sanctions for JSA, ESA and UC, 2012/2015–2017

aoctober 2012–March 2017
boctober 2012–March 2017
coctober 2015–March 2017
Source Department for Work and Pensions (2017) Benefit Sanctions Statistics, June, available at https://
www.gov.uk/government/uploads/system/uploads/attachment_data/file/661218/benefit- sanctions-
statistics-to-june-2017.pdf

JSAa ESAb UCc

Number % Number % Number %

4 weeks (or less) 279,900 63 37,100 57 75,200 50
5–13 weeks 139,600 32 16,700 26 60,400 40
14–26 weeks 16,700 4 6200 10 11,000 7
27 weeks and over 5400 1 5400 8 2700 2

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/661218/benefit-sanctions-statistics-to-june-2017.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/661218/benefit-sanctions-statistics-to-june-2017.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/661218/benefit-sanctions-statistics-to-june-2017.pdf
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CLAiMAnts’ exPerienCe of hArDshiP PAyMents

The two reports that were used to illustrate the circumstances that gave 
rise to sanctions cited in Chapter 421 reveal that a significant number of 
sanctioned claimants reported that they were not aware of, and were not 
told about, hardship payments. Below is a selection of cases in which this 
is alleged to have been the case.

Clare (24) had been moved to JSA from ESA six months previously, but still 
suffered from depression, anxiety, alcoholism and asthma. She was unaware 
that she had been sanctioned until the benefit did not go into her account 
and she enquired at the Job Centre. She was not advised about hardship 
payments and so received no money at all for six weeks. (SUWN Case 17)

Lynn (52) had been sanctioned twice. She was sanctioned for four weeks 
for not making enough job applications and because her job-search notes 
were too short. Two years later, she was sanctioned for twelve weeks for a 
missed appointment at Triage, but claims she had not received an appoint-
ment letter … on both occasions, she had to be referred to a food bank. 
(SUWN Case 27)

Gav (34) was sanctioned for six weeks over Christmas and New Year 2012-
13 as a result of being in hospital for eight weeks for an operation on his 
feet due to bad circulation. (His feet were black and he was on crutches; 
he also suffers from epilepsy.) Gav was informed that he was at fault for 
missing his appointment. He had asked if financial help was available, but 
had received nothing. (SUWN Case 68)

Some of those who applied for hardship payments were ineligible and 
others were turned down.

Gary (39) had twice been sanctioned via Triage. The first sanction was 
for four weeks for a missed appointment. However, he had previously 
informed Triage [the local Work Programme provider] and the Job Centre 
that he was unavailable on that date as he had a meeting to discuss funding 
for his volunteer position at the Deaf Hub—which could potentially have 
led to a full-time job. Although he was aware of the existence of hardship 
payments, he was told he was not eligible to receive anything. (SUWN 
Case 58)

21  Scottish Unemployed Workers’ Network (2014) and Citizens Advice Scotland (2012).

http://dx.doi.org/10.1007/978-3-319-90356-9_4
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Hardship payments are discretionary, and the rates vary, as the cases 
reported below show. According to those who were interviewed, there 
appeared to be three bands: £40–45 per fortnight, £60–65 per fortnight 
and £80–85 per fortnight (at 2014 rates)22—all of them quite insuffi-
cient to live off. They were not made for the first two weeks unless the 
claimant was classed as ‘vulnerable’ and had no other means of support.

ConCLusion: the iMPACt of benefit sAnCtions on return 
to WorK AnD CLAiMAnts’ WeLL-being

It is often said that ignorance is bliss. By not conducting any research or 
analysing the statistics that are clearly available as a routine bi-product 
of administration, the DWP could claim not to know what the impact 
of benefit sanctions is. However, it is quite extraordinary, perhaps even 
negligent, of the DWP to have been so indifferent to the effectiveness 
of the policies it has pursued or their impact on claimants. The availa-
ble evidence reviewed in this chapter makes it clear that benefit sanctions 
are not all that effective, in that although some JSA claimants who are 
sanctioned subsequently enter employment, this is not the case for ESA 
claimants, and that, for both JSA and ESA claimants, many of those who 
are sanctioned end up neither on benefit nor in work, i.e. dropping out 
of the system. At the same time, it is clear is that sanctions impose a great 
deal of suffering on those who are subject to them. Everyone who has 
looked at benefit sanctions knows this but those who could have done 
something about it have chosen not to do so.

Although it is conventional to think of social security as a social insti-
tution that prevents or ameliorates destitution, it does not always do so. 
This is the case with benefit sanctions and the recent Joseph Rowntree 
Foundation study, Destitution in the UK, found that 30% of those who 
were destitute reported that they had been subject to benefit sanctions. 
Although the DWP does operate a hardship payment scheme, and some 
40% of sanctioned claimants receive one or more hardship awards, an 

22   Gary (39) reported receiving £40 after two weeks with no money (SUWP Case 22), 
Isobel (52) said she received £40 and Rick said he received £42 (SUWP Case 36); Willie 
claimed he received £68 (SUWP Case 44), Keith (20) reported receiving £60 (SUWP 
Case 47), Simon (20) £57 (SUWL Case 70); Kevin said he had received £87 (SUWP 
Case 38), Gordon reported receiving £84 (SUWP Case 39); while Robbie (46) said he 
had received £86 (SUWP Case 72).
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analysis of the published statistics, and the accounts of claimants’ expe-
riences presented in this chapter indicate that the degree of protection 
they provide is very limited indeed.
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The terms civil justice and criminal justice are familiar and reasonably 
well understood in the UK. However, this is not the case with the term 
administrative justice, which is still shrouded in obscurity. Some people 
use the term to describe the principles of administrative law formulated 
by the superior courts (and the top tiers of other redress mechanisms)  
in the small number of cases that come before them. other people use 
the term to refer to the justice found in the myriad of routine admin-
istrative decisions taken by central and local government departments. 
This chapter adopts a hybrid approach and uses the term to describe the 
justice encountered in the end-to-end process that starts with first-in-
stance administrative decisions and ends with cases taken on appeal to 
the highest courts. It highlights one approach to administrative justice, 
associated with the American public lawyer Jerry Mashaw, which asserts 
that it can be understood in terms of trade-offs between different nor-
mative models of decision making that compete for ascendancy and 
between the individuals and groups associated with them. It considers 
the impact of five organisational changes considered in Chapters 3 and 4,  
all of which have implications for the trade-offs that are achieved, 
especially the introduction of internal review, known as Mandatory 
Reconsideration (MR), and the resulting decline in the number of 
appeals. By way of conclusion, the chapter considers the limited impact 
of law in protecting those who are subject to benefit sanctions.

CHAPTER 7

Benefit Sanctions and Administrative Justice
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treAting PeoPLe fAirLy1

A distinction is often made between procedural fairness, which can be 
regarded as synonymous with procedural justice and is concerned with 
‘process’,2 and substantive justice, which is concerned with ‘outcomes’. 
Procedural fairness focuses on how individuals are treated while substan-
tive justice focuses on how their circumstances change. In criminal and 
civil justice, procedural fairness includes the rules of evidence and proce-
dure that govern proceedings in the criminal and civil courts, while sub-
stantive justice refers to the outcomes of criminal prosecutions and civil 
actions; in the case of administrative justice, procedural fairness includes 
the administrative rules that govern decision making by officials in gov-
ernment departments and other public bodies while substantive justice 
refers to the allocation of benefits, the delivery of services, the award of 
licenses, the imposition of taxes and so on. It follows that administrative 
justice embraces the granting of benefits and the imposition of sanctions.

It is, of course, possible to take issue with the distinction made above 
on the grounds that treating people fairly should itself be regarded as an 
outcome of the decision-making process. However, if it is an outcome, 
it is clearly a very different kind of outcome from most of the outcomes 
that procedures are established to achieve. If these are referred to as pri-
mary outcomes, then treating people fairly may be referred to as a second-
ary outcome. The primary outcome of criminal procedures in the criminal 
courts is to determine guilt and court procedures can be judged in terms 
of how effectively they do so, i.e. by the proportion of ‘guilty people’ who 
are acquitted and the proportion of ‘innocent people’ who are convicted. 
Likewise, the primary outcome of administrative procedures is to confer 
entitlements, impose obligations or regulate activities, and they may like-
wise be judged by the proportion of false negatives and false positives they 
produce. Criminal courts and administrative agencies should both aim to 
treat people fairly but that is not their primary purpose. Even if treating 
people fairly is regarded as an outcome, a distinction can be made between 
the just outcomes which the procedures are intended to deliver and the 
fairness of the ways in which the procedures deal with people. The idea of 
procedural fairness suggests that a concern with ‘ensuring that everyone 
receives their due’ can be applied to procedures and that a fair procedure 

1  The discussion in this chapter draws on Adler (2010, 2012).
2  Richardson (1984).
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is one in which individuals are treated in a manner that reflects what is due 
to them in light of their personal characteristics and circumstances.

There have been various attempts to specify the requirements of pro-
cedural fairness. Thus, in criminal and civil justice, reference is made to 
a fair trial (in the case of criminal prosecutions) and to fair proceedings 
(in civil matters). In a criminal prosecution, the procedural require-
ments reflect the rights and duties of the accused and the state. What 
they ought to be are matters of ongoing debate but there is wide agree-
ment that accused persons should be entitled to know the case against 
them, to be legally represented, to plead not guilty and, if they do so, 
to be treated as innocent until found guilty. The evidence against them 
must stand up and the case for the prosecution must be established 
‘beyond reasonable doubt’. Likewise, in a civil action, where the out-
come is decided ‘on the balance of probabilities’, there are procedural 
requirements, which reflect the rights and duties of the parties in dis-
pute, which are also matters of ongoing debate.3 To determine what  
the requirements of procedural fairness in administrative justice are, the 
concept of administrative justice needs to be unpicked.

norMAtive MoDeLs of ADMinistrAtive JustiCe

The starting point is to identify and compare different normative mod-
els of administrative justice, defined in terms of the justice encountered 
in the decision-making process. According to the American public lawyer 
Jerry Mashaw these models are ‘competitive’ rather than ‘mutually exclu-
sive’.4 This means that each normative model can and does coexist with 
the others but the greater is the influence of one, the lesser will be the 
influence of the others. In my own work, I have built on and extended 
Mashaw’s approach and identified six models of normative justice, each 
of which reflects the concerns and the bargaining strengths of institu-
tional actors who have an interest in promoting them.5 Table 7.1 sets out 
the competing models of administrative justice that, I have suggested, are 
encountered in routine administrative decision-making today, and charac-
terises them in terms of their mode of decision-making, their legitimating 
goal(s), their characteristic mode of accountability and mode of redress.

3  See, for example, Hazel Genn’s 2008 Hamlyn lectures, published as Genn (2010).
4  Mashaw (1983: 23).
5  Adler (2006).
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Since the six normative models of administrative justice are ‘competi-
tive’ rather than ‘mutually exclusive’,6 ‘trade-offs’ can be made between 
them, and the more dominant one of the models is, the less dominant 
will the others be. The trade-offs that are actually made—and likewise 
those that could have been made—typically reflect the concerns and bar-
gaining strengths of administrators and officials in the case of the bureau-
cratic model; professionals and ‘street level bureaucrats’7 in the case of the 
professional model; lawyers, court and tribunal personnel in the case of 
the juridical model; managers and auditors in the case of the managerial 
model; consumers and members of the public in the case of the consum-
erist model; and private sector providers in the case of the market model. 
The power struggle between these institutional actors determines the 
outcome of the trade-offs between the different models of administrative 

Table 7.1 Six normative models of administrative justice

Model Mode of 
decision-making

Legitimating 
goal

Mode of 
accountability

Mode of redress

Bureaucratic Applying rules Accuracy Hierarchical Administrative review
Professional Applying 

knowledge
Public service Interpersonal Second opinion, com-

plaint to a professional 
body or merits review

Juridical Asserting rights Legality Independent Appeal to a court or 
tribunal (public law)

Managerial Managerial 
autonomy

Improved 
performance

Meeting 
performance 
targets

None, except adverse 
publicity or complaints 
that result in sanctions on 
management

Consumerist Consumer 
participation

Consumer 
satisfaction

Consumer 
charters

‘voice’ and/or  
compensation through 
consumer charters

Market Matching sup-
ply and demand

Economic 
efficiency

Payment by 
results

‘exit’ and/or court action 
(private law)

6   Halliday (2003) has argued that the managerial, consumerist and market models are not 
distinct models but are aspects of new public management and are better understood as 
aspects a single model. However, since each has a distinctive set of characteristics and 
can exist without the others, I prefer the original formulation.

7   Lipsky (1980: 3) defines street-level bureaucrats as ‘public service workers who interact 
directly with citizens in the course of their jobs, and who have substantial discretion in 
the execution of their work’. See, also, Brodkin (2013).
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justice with which they are associated and thus the overall administrative 
justice associated with administrative decision-making in that context.8

A study of discretionary decision-making in the implementation 
of activation policies in Norway provides a good illustration of this 
approach.9 As Jesse and Tufte, point out, Michael Lipsky has argued 
that discretion is an inevitable and continuing component of ‘street-
level’ practices in social welfare administration. on the other hand, critics 
have pointed out that management reforms have decreased opportuni-
ties for exercising discretion through formal regulation and standardisa-
tion as managers have seized control over street-level practices. At the 
same time, new information and communication technology (ICT) is 
transforming street-level bureaucracies and agencies into ‘screen-level 
bureaucracies’ that also decrease opportunities for the exercise of discre-
tion.10 Based on two surveys of front-line workers and managers, under-
taken before and after the integration of local organisations responsible 
for the implementation of social security and labour-market policy, they 
provide empirical evidence that throws light on these competing 
claims. Although the authors do not refer to administrative justice, and 
their study does not include any external (outsourced) service provid-
ers, it is indicative of the role that research can play in throwing light 
on the impact of organisational change on the justice of administrative 
decision-making.

The next stage in the argument is to consider the impact of some the 
changes outlined in previous chapters for the trade-offs between the dif-
ferent normative models outlined above and thus, for the administrative 
justice encountered in the implementation of benefit sanctions. Five sets 
of changes, all of which have been described in earlier chapters, which 
affect the administration of benefit sanctions are considered: the demise 
of independent adjudication; the creation of Personal Advisers; the intro-
duction of Jobseeker’s Agreements and Jobseeker’s Directions; the con-
tracting-out of the Work Programme; and the introduction of MR.

8   Henman and Fenger (2006: 262–263) identify three ‘ideal types’ of welfare administra-
tion: a bureaucratic type, an NPM type and a governance type; which they characterise 
in terms of their participants, their practices and their processes. However, these models 
do not focus on the justice of administrative decision-making and are much less fully 
elaborated than the six models presented in this chapter.

9 Jesse and Tufte (2007).
10  Landsbergen (2004).
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Change 1: The Demise of Independent Adjudication

Prior to the Social Security Act 1998, the arrangements for deci-
sion-making in social insurance were very different from those in social 
assistance. In social assistance, first-instance decisions were made, in a 
typically bureaucratic manner, by departmental staff who were accounta-
ble to the Secretary of State. They applied the statutory rules to the facts 
of the case that they were considering. In social insurance, on the other 
hand, decisions were made by adjudication officers, who were account-
able, in a managerial sense, to the Secretary of State, but were expected 
to act independently in making decisions about whether claimants were 
entitled to benefit.11 To the extent that they were accountable for their 
decisions, their accountability lay, in the first instance, to social security 
appeal tribunals and, thereafter, to the Social Security Commissioners12 
and the courts. This mode of decision-making embodied a juridi-
cal mode of decision-making and the abolition of adjudication officers 
and their replacement by departmental officials acting on behalf of the 
Secretary of State in the 1998 Act represented a shift away from the 
juridical model of administrative justice towards the bureaucratic model, 
which, at this point, became the dominant model across the social secu-
rity system. It will be argued that this change has had profound effects 
on administrative justice in social security, in general, and on the admin-
istration of benefit sanctions, in particular.13

Change 2: The Creation of Personal Advisers

When Jobcentre Plus was established, one of its aims was to create a uni-
fied workforce from staff who previously worked for the Employment 
Service or the Benefits Agency.14 The ‘Personal Adviser’, who managed a 
caseload of job-seekers, became the key member of staff.15 At the service 

11  Baldwin et al.  (1992).
12   Predecessors of the Judges who now sit in the Social Entitlement Chamber of the 

Upper Tribunal.

14   Analogous developments involving the integration of social security and labour market 
services and the creation of a single, joined-up service took place in several countries at 
this time. See Christensen and Lӕgrid (2007).

15  See Adler (2008).

13   on the downgrading of independent adjudication and the increasing emphasis on speed 
and efficiency in the DWP, see Warren (2006).
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level, the merger was associated with the introduction of a more indi-
vidualised service, in which Personal Advisers would meet claimants to 
discuss their work aspirations and options; assist them in searching for 
jobs; explore their training needs and the availability of training pro-
grammes; and advise them on childcare and the availability of specialist 
services. Personal Advisers were not prototypical professionals, like doc-
tors or social workers, who had undertaken a course of professional train-
ing. They were, rather, ‘street level bureaucrats’, like policemen or youth 
workers, whose expertise was based on their experience in respond-
ing to the needs and circumstances of their clients.16 Personal Advisers 
embodied a ‘professional’ mode of decision-making in so far as they had 
considerable discretion in carrying out their work, and the change repre-
sented a shift away from the bureaucratic model of administrative justice, 
which had been dominant in the Benefits Agency, towards the profes-
sional model, which, at this point, became the dominant model across 
the board.

Attention has been drawn attention to the high degree of discretion 
that Personal Advisers exercised in advising and supporting sick and disa-
bled Employment and Support Allowance (ESA) claimants,17 and it can be 
assumed that they likewise exercised a good deal of discretion in advising 
unemployed Job Seeker’s Allowance (JSA) claimants. It should be noted 
that discretion based on professional judgement is a hallmark of the profes-
sional mode of decision-making but that it is very difficult to challenge.18

Change 3: The Introduction of Jobseeker’s Agreements  
and Jobseeker’s Directions

When Jobseeker’s Allowance emphasised the responsibility of the 
unemployed to take advantage of every opportunity offered to them 
to return to work. Everyone in receipt of JSA was required to enter a 
‘Jobseekers Agreement’, which specified the detailed weekly steps they 
were expected to take in looking for work. They were also assigned a 
Personal Adviser (see above) whose role was to provide individual-
ised and continuous support for job-seekers. Personal Advisers were 

16  See Lipsky (1980) and Brodkin (2013).
17  Sainsbury (2008).
18  Adler (2013).
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also responsible for monitoring the claimant’s compliance with the 
requirements set out in the Jobseeker’s Agreement at fortnightly inter-
vals, and referring cases to Department for Work and Pensions (DWP)  
decision-makers in local offices if they thought that the claimant had 
not applied for or had refused to accept a job vacancy. It was then up 
to the DWP decision-maker to decide whether to impose a sanction. 
DWP decision-makers were also given the power to issue a ‘Jobseekers 
Direction’, which required those in receipt of JSA to look for jobs in 
specified ways, take specific steps to ‘improve their employability’, or take 
part in a training scheme, and they were empowered to impose sanctions 
on those who did not meet these requirements.

There must be doubts about the extent to which claimants under-
stand the detail of the Jobseeker’s Agreement they have to sign, which 
can be used to justify the imposition of a sanction if they fail to adhere 
to its terms. Nevertheless, setting out their responsibilities in this way 
must contribute to administrative justice because it constrains the dis-
cretion of Personal Advisers and the decision-making powers of DWP 
decision-makers.

Change 4: The Contracting-Out of the Work Programme

When the Work Programme was introduced in 2011, all job search activ-
ities were outsourced to external contractors on a payment-by-results 
basis. This gave external contractors a much bigger stake in the admin-
istration of social security benefits. In spite of it being the flagship wel-
fare-to-work scheme of the 2010–2015 UK Coalition Government, and 
later of the 2015–2017 Conservative Government, the DWP announced 
in November 2015 that, because of the fall in unemployment, a pro-
gramme on this scale was no longer needed, and that it intended to 
replace the Work Programme with a new Work and Health Programme 
for the longer-term unemployed and those with chronic health  
conditions.19 There have been no new referrals to the Work Programme 
since February 2017 and the programme officially ended on 1 April 
2017. The intention appears to be to run the replacement programme in 
a similar manner, but it is really too early to say how it will operate.

19   It included claimants in receipt of ESA as well as claimants in receipt of JSA and, subse-
quently, claimants in receipt of UC.
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In addition to helping claimants to find and stay in sustainable work 
by providing services for them, Work Programme contractors were 
required to raise ‘compliance doubts’ with Jobcentre Plus staff when 
claimants failed to meet one of the conditions set out in their Jobseeker’s 
Agreement, and they would then determine whether the claimant should 
be sanctioned. The more energetically they did this, the more sanctions 
would be imposed by DWP decision-makers. Since Work Programme/
Work and Health Programme contractors are remunerated on a ‘pay-
ment by results’ basis, it is clearly in their interest if their staff refer 
‘difficult’ or ‘uncooperative’ claimants to the Job Centre. In fact, this 
requirement has given rise to concerns, denied by the DWP, that con-
tractors put pressure on staff to increase the number of sanctions in 
order to concentrate on easy-to-place customers and meet their perfor-
mance targets.20

This process has been analysed in terms of ‘creaming’ and ‘parking’. 
‘Creaming’ refers to provider behaviour that prioritises unemployed 
claimants with fewer barriers to work who are felt to be easier, cheaper 
and more likely to move into paid work and release outcome payments. 
‘Parking’ refers to provider behaviour that deliberately neglects allocating 
time, energy or resources to unemployed claimants with more substantial 
barriers to work, who are considered to be relatively unlikely to move into 
paid work and/or to require considerable, and usually expensive, employ-
ment support to make a move (and hence an outcome payment) likely. In 
the Work Programme, providers’ incentives to ‘cream’ and ‘park’ differ-
ently positioned claimants were meant to be ‘designed out’ by the crea-
tion of nine payment groups (based on claimants’ prior benefit receipt) 
into which different claimants were allocated and across which job out-
come payments for providers differed. However, evaluation evidence sug-
gests that ‘creaming’ and ‘parking’ practices remained common.21

The introduction of private contractors into a hitherto wholly public 
service mode of service delivery reflected a shift away from the largely 
bureaucratic model of administrative justice towards the managerial and 
market models with their emphasis on meeting performance targets and 
payment by results, which, in turn, reflects the emergence of managers 

20  See Hegarty (2015).
21  For more details, see Carter and Whitworth (2015). For an example, see Wright (2006).
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and private contractors as institutional players in the administrative jus-
tice system. It will be argued that this change has also had a profound 
effect on the administrative justice of procedures for imposing benefit 
sanctions.22

Change 5: The Introduction of Mandatory Reconsideration

The procedures for challenging decisions were changed in october 2013 
when MR was introduced. Until then, claimants could either ask for the 
decision to impose a sanction, or any other decision, to be reviewed, in 
which case, this would be undertaken by a different decision maker, or 
they could appeal directly to a tribunal. Since october 2013, they have 
had to first make an informal request for reconsideration. The claimant is 
then telephoned by the original decision-maker and given a verbal ‘expla-
nation’ or, on request, a written statement of reasons (WSoR) and may 
be given an opportunity to provide further information relevant to the 
decision. If the claimant accepts this explanation, the matter ends there. 
If, however, the claimant disputes anything, the initial decision-maker will 
consider what they have to say, including any new evidence they present. 
The initial decision-maker may change his/her decision at this point but, if 
not, and the claimant insists, the initial decision maker (not the claimant) 
should request a formal MR, which is undertaken by a remotely-located 
Dispute Resolution Team (DRT), and only if this is turned down can the 
claimant appeal to a tribunal.23 Claimants who wish to appeal must submit 
an application to HM Courts and Tribunals Service (HMCTS) within one 
month of the date on which they were given the result of MR.24

There has been no research on why claimants who have challenged 
the imposition of a sanction through the procedures described  
above and have had the decision confirmed do not go on to appeal but  

23  See Webster (2015).
24   Under the previous system, claimants submitted their appeals to the DWP which then 

transferred them to HMCTS. The DWP claimed that this caused delay in arranging tri-
bunals and confusion for claimants who did not know which organisation was responsi-
ble for the appeal at any point.

22   It also created the potential for fraud and the provision of poor service, and enabled 
ministers to evade democratic accountability for the programme while the private con-
tractors maximised their profits without incurring any financial risk. See Hodge (2016: 
Chapter 13).
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‘appeal fatigue’25 and the length of time it takes for cases to be reconsid-
ered are undoubtedly important explanatory factors. It has meant that 
the independent element in the overall system of accountability that used 
to be provided by tribunals has effectively been destroyed.

In some cases, the new system may result in a favourable outcome more 
quickly, especially if the claimant provides new supporting evidence that 
supports his/her case. However, while the claimant’s case is being recon-
sidered—and this may take some time because informal and mandatory 
reconsideration (MR) are not subject to any time limits—those who have 
been sanctioned do not receive any benefit. The new arrangements have led 
to an unprecedented fall in the number of appeals against sanctions. After 
the introduction of MR, appeals to tribunals against sanction decisions for 
JSA claimants fell from about 3,800 per month to under 100 per month. 
Across the board, there was a similar reduction in the number of social secu-
rity appeals. Appeals fell from 40,000 per month to 8,000 per month over 
a 15-month period.26 Across the board, there was a similar reduction in the 
number of social security appeals, which can be seen from Fig. 7.1. Part of 
the reason for the decline in the number of appeals to the first-tier tribunal 
was the decline in the number of benefit sanctions imposed by the DWP 
but the introduction of MR must also have played a role.27

one of the consequences of introducing MR and requiring anyone 
who wished to challenge a decision to impose a sanction was that the 
proportion of challenges that were upheld fell dramatically. MR suc-
cess rates are very much lower than appeal tribunal success rates and, 
almost certainly, lower than they should be. of the 960,000 MR decided 
between 2013 and 2016, 166,300 (17%) were allowed.28 By contrast, 
success rates for those cases that were taken to a tribunal were much 
higher at 40–60%.

These outcomes are not those that might have been expected. If 
MR was an effective means of correcting erroneous decisions, it would 
be reasonable to assume that erroneous decisions would be screened 

25   Cowan and Halliday (2013: 138–140) account for ‘claimant fatigue’ in terms of the 
difficult circumstances of claimants’ lives which sap their energy to pursue a challenge to 
the welfare bureaucracy.

26   See Thomas (2016).
27  See Chapter 4 above, especially Tables 4.2 and 4.3.
28   The success rate for MR was initially, in late 2013–early 2014, about 35%, but, when 

the procedure had ‘bedded in’, from May 2015 onwards, it stabilised at about 15%.

http://dx.doi.org/10.1007/978-3-319-90356-9_4
http://dx.doi.org/10.1007/978-3-319-90356-9_4
http://dx.doi.org/10.1007/978-3-319-90356-9_4
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out and few of the cases that are upheld by MR would have the poten-
tial to lead to a successful appeal. Since all the cases that are appealed 
to a tribunal have already been through MR, we would expect few of 
them to be successful. However, this is the opposite of what occurs in 
practice.29

These are not the outcomes that might have been expected. If MR 
was an effective means of correcting erroneous decisions, it would be 
reasonable to assume that few of the cases that emerge from it would 
have the potential to result in successful appeals. Since all the cases that 
are appealed to a tribunal have already been through MR, we would 
expect few of them to lead to a successful appeal. Instead, this is the 
opposite of what occurs in practice.

The main reason for the difference in appeal rates is that the proce-
dures for MR are different from appeal procedures in two important ways.  
First, the decision makers are departmental civil servants rather than 

Fig. 7.1 Social security appeals to the first-tier tribunal, 2009–2016  
(Source Thomas 2016: Fig. 1)

29   The success rate for appeals was initially, in late 2013, about 40% but increased to more 
than 60% three years later. This was presumably because, over time, the success rates for 
MR fell and challenges to decisions in meritorious cases were rejected when they should 
have been upheld.
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independent adjudicators; and, secondly, they approach the task by 
reviewing decisions, perhaps in the light of further evidence, which have 
already been taken rather than by taking a new decision based on the evi-
dence put forward by the two parties (the claimant and the DWP) who 
are in dispute. MR contains an inbuilt bias in favour of the DWP while 
appeal procedures do not.

The much higher success rate for tribunal appeals compared to MR is 
clear from Fig. 7.2.

This difference in approach is illustrated by the accounts from claim-
ants of the circumstances that had resulted in a sanction. Under MR, 
the aim of the review procedure is to determine whether the rules, as 
set out in the Decision Makers’ Guide, have been applied correctly; 
whereas, in an appeal to an independent tribunal, the aim is to weigh 
up these competing accounts and/or assess the voracity of the claimant 
and the validity of the accounts they put forward. These are completely 
different procedures and it is not surprising that they produce very dif-
ferent outcomes. Moreover, in light of the government’s commitment 
to conditionality and the use of benefit sanctions, it is not really sur-
prising that one of these procedures should have replaced the other.

From the government’s perspective, MR has been a great success.30  
As shown in Table 7.2, it has cut the cost of challenging decisions, 

30   For a critical assessment of MR, which focuses on its use by the DWP in reviewing social 
security decisions and by the Home office in reviewing immigration decisions, and on 
its implications for administrative justice, see Thomas and Tomlinson (2017).

Fig. 7.2 outcomes from Mandatory Reconsideration and appeals in social 
security cases, 2013–2016 (Source Thomas 2016: Fig. 2)



100  M. ADLer

speeded up the process and reduced the number of decisions that are 
reversed. However, from the claimant’s perspective, it has reduced the 
likelihood that a challenge will be successful and increased the length of 
the overall process. It is therefore not surprising that, of all the transac-
tions claimants have with the Department, MR has the lowest satisfac-
tion rating.31

In terms of administrative justice, MR has, once again, increased 
the influence of the bureaucratic model of administrative justice at the 
expense of the juridical one.

iMPLiCAtions for ADMinistrAtive JustiCe

The changes set out above can be summarised as follows:

• The demise of independent adjudication promoted the bureau-
cratic model at the expense of the juridical model of administrative 
justice.

• The creation of Personal Advisers promoted a professional model 
at the expense of the bureaucratic model32 by professionalising job-
search and training in line with the government’s commitment to 
conditionality.

Table 7.2 Comparison of Mandatory Reconsideration and tribunal appeals in 
social security

Source Data taken from Thomas (2016: Table 2)

Mandatory Reconsideration Tribunal appeals

volume (2015/2016) 317,000 131,000
Unit cost £80.00 £592.00
Average clearance time (days) 13 119
Success rate (%) 15 55

32  Wright (2006: 164) identifies the emergence of a new class of ‘bureau-professionals’.

31   Department for Work and Pensions, DWP Claimant Service and Experience Survey 
2014/15 (2016: 85).
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• The introduction of Jobseeker’s Agreements promoted the bureau-
cratic model at the expense of the professional one by limiting 
the decision maker’s discretion and promoting more consistent 
decisions.

• The contracting-out of the Work Programme promoted the mana-
gerial and market models at the expense of the professional model 
and provided incentives for providers to refer ‘hard-to-place’ claim-
ants to decision-makers to consider whether a sanction should be 
imposed.

• The introduction of MR promoted the bureaucratic model at  
the expense of the juridical model by making it more difficult to 
challenge the imposition of a sanction and less likely that such a 
challenge would succeed.

These changes have affected the six models of administrative justice in 
different ways

The importance of the bureaucratic model increased in some ways 
but decreased in others. It gained in importance following the demise 
of independent adjudication and the introduction of MR but lost out 
through the introduction of Personal Advisers and the professionalisation 
of job-search and training activities, and from the contracting out of the 
Work Programme. Its main champions are DWP decision makers in local 
Jobcentre Plus offices.

The importance of the professional model also experienced a series 
of swings and roundabouts. It increased in importance following the 
introduction of Personal Advisers and the professionalisation of job-
search and training activities but decreased as a result of the introduc-
tion of Jobseeker’s Agreements. Its main champions are front-line staff 
employed by Work Programme providers.

The importance of the juridical model declined as that of other 
models increased. Its importance decreased, first, as a result of the 
demise of independent adjudication and, subsequently from the 
introduction of MR since this led to a much-reduced role for appeal 
tribunals. Its main champions are advice agencies and tribunal judges.

The managerial and market models can be considered together 
since they both received a considerable boost from the out-sourcing 
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of the Work Programme and the contracting-out of training and job 
search. Private contractors became a new set of institutional actors in 
the administrative justice system and had a considerable influence on it.  
Its main champions are managers employed by Work Programme 
providers.

There was little or no evidence of the consumerist model and it is 
fair to assume that it has had little impact on the administration of social 
security benefits in recent years.

iMPLiCAtions for benefit sAnCtions

Although the arguments in this chapter apply ‘across the board’ in social 
security, it is reasonable to assume that they apply to the imposition of 
benefit sanctions and to the procedures for challenging them.

The DWP has produced a schematic account of the different stages  
in the decision-making process leading up to the possible imposition of a  
benefit sanction (see Fig. 7.3). However, it does not describe how the 
process works in practice or how sanctioning decisions are actually 
made. It would be very instructive to conduct some empirical research 
that would throw light on the roles of the various actors in the system 
and the ways in which, as they seek to promote the particular model of 
administrative justice with which they are associated, i.e. research on how 

Fig. 7.3 The decision-making process for benefit sanctions (Source Department 
for Work and Pensions (2017). Benefit Sanctions Statistics, June 3, available at 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/
file/661218/benefit-sanctions-statistics-to-june-2017.pdf)

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/661218/benefit-sanctions-statistics-to-june-2017.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/661218/benefit-sanctions-statistics-to-june-2017.pdf
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they shape the process of making, reviewing and reconsidering decisions 
to sanction claimants.33

ConCLusion: JustiCe AnD fAirness in ADMinistrAtion

The type of justice found in the administration of benefit sanctions is the 
outcome of a struggle for ascendancy and control between DWP deci-
sion makers in local offices, front-line staff and managers employed by 
outsourced Work Programme providers, advice agencies and tribunal 
judges, and the trade-offs between the different models of administra-
tive justice with which each of them is associated. The changing for-
tunes of administrative justice in the UK can be likened to the swing of 
a pendulum.34 The passage of the Tribunals, Courts and Enforcement 
Act (TCEA) and the establishment of the Administrative Justice and 
Tribunals Council (AJTC) in 2007 represented its high point but the 
abolition of the AJTC in 2013, cuts in funding to legal aid and for the 
provision of legal advice, and the channelling of disputes into internal 
review procedures rather than external rights of appeal reflect its rapid 
decline, all of which have implications for challenging the imposition of 
benefit sanctions.35
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Given the weakness of the juridical model of administrative justice,  
and the very small number of cases involving benefit sanctions that 
have been taken to a tribunal, it is not surprising that the law has 
provided very few checks on the imposition of benefit sanctions  
and very little protection for those who are subject to them. If few cases 
are appealed to a first-instance tribunal, there will be a very small pool of 
cases that could be taken forward to the Upper Tribunal and the courts.  
Thus, there is little scope for the courts to test the legality of practices 
that leave many people destitute. In this chapter, we consider the role 
played by the courts in the small number of cases dealing with job search 
requirements and benefit sanctions that they have considered and assess 
the extent to which international conventions have been effective in  
protecting the rights of claimants to a basic minimum.

the euroPeAn Convention on huMAn rights (eChr)
In 2005, in a case brought by two asylum seekers,1 who were refused 
support under the Nationality, Immigration and Asylum Act on the 
grounds that they had made a late claim, the House of Lords held that 
the failure to provide them with support exposed them to a real risk 
of destitution and that this constituted a violation of Article 3 of the 

CHAPTER 8
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to a Social Minimum
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1  R (Adam and Limbuela) v Secretary of State for the Home Department [2015] UKHL 66.
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European Convention of Human Rights (ECHR). In light of this, one 
might have expected that the courts would likewise have found benefit 
sanction to constitute a violation of Article 3 but this has not been tested 
in the courts. Two cases that have reached the superior courts have ques-
tioned the legality of conditionality in terms of its compatibility with the 
ECHR but neither of them have been based on Article 3.

The first case (Reilly No. 1)2 concerned the Jobseeker’s Allowance 
(JSA) (Employment, Skills and Enterprise Scheme) Regulations 2011 (SI 
2011/917) and, in particular, that of the ‘work experience’ and ‘train-
ing’ programmes, which claimants had to take part in as a condition of 
receiving benefit and for which they would be sanctioned if they failed to 
do so. The case focused on the legality of the regulations that established 
the training programme and on their compatibility with Article 4.

In the High Court, the judge found that the regulations were validly 
made but the decision was over-ruled in the Court of Appeal, which found 
that they were ultra vires because the claimants were not provided with 
an adequate description of the programmes or the circumstances in which 
they could be required to participate in them as required by the primary 
legislation. However, the Court of Appeal rejected the Article 4 part of the 
claim, arguing that ‘to amount to a violation of Article 4, the work had to 
be not only compulsory and involuntary, but the obligation to work, or 
its performance, must be “unjust”, “oppressive”, “an avoidable hardship” 
[or] “needlessly distressing”’. The Court of Appeal did not consider that 
the imposition of the work condition in this case, which was intended to 
support the purpose for which the conditional benefit was provided, met 
the starting point for a possible contravention of Article 4. The Court of 
Appeal’s decision was subsequently upheld by the UK Supreme Court, 
which held that the conditions imposed on recipients of  JSA ‘come 
nowhere close to exploitative conduct at which Article 4 is aimed’.

The second case (Reilly No. 2)3 concerned the legality of being 
required to participate in the unpaid work scheme that had been declared 
ultra vires in the first case, in spite of the fact that the Secretary of State 
for Work and Pensions had introduced new regulations with retrospec-
tive effect. The two claimants submitted that the new legislation was 

2   R (Reilly and Wilson) v Secretary of State for Work and Pensions [2013] 1 WLR 1 2239; 
[2013] EWCA Civ; [2013] UKSC 68, paras 83 and 90 (‘Reilly No. 1’). See Larkin (2013).

3   R (on the application of Reilly and Hewstone) v Secretary of State for Work and Pensions 
[2016] EWHC Civ 413 (‘Reilly No 2’). For a commentary on this case, see Larkin (2015).
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incompatible with their rights to a fair hearing under Article 6 of the 
ECHR and one of them, who had been sanctioned, also argued that, 
by withholding his benefit, the Secretary of State had deprived him of a 
‘possession’ to which he had a right under Article 1 of Protocol 1 (A1P1) 
of the EHCR and that this could not be justified ‘in the public interest’.

The Court of Appeal held that ‘… an interference with Article 6 
rights can only be justified “by compelling grounds of public inter-
est”’. In their decision, the Court of Appeal concluded that there were 
no ‘compelling grounds of general interest’ to justify the interference 
with the Article 6 rights and that there had been a violation of Article 6. 
However, they asserted that this only applied to the minority of claim-
ants who had pursued claims in the courts or tribunals. on the A1P1 
point, the Court of Appeal held that the claimant was not deprived of a 
possession merely because he was not able to receive the benefit in the 
future due to the application of the sanction. The claimant did not have 
a property right to future benefits because he did not meet the required 
conditions to be able to continue to receive the benefit: ‘in order to 
establish a property right, the applicant must fulfil the requirements for 
receipt of the benefit at the relevant time’ and ‘the sanction decisions 
were effective and lawful unless or until overturned’.

To sum up, although Reilly No. 1 and Reilly No. 2 were successful on 
procedural grounds, in that the two appeals were partially upheld, the 
attempts to invoke the ECHR to declare aspects of conditionality and 
the imposition of sanctions unlawful were unsuccessful. Two further 
cases reached the superior courts but neither made any reference to the 
ECHR and both were unsuccessful.

the internAtionAL CovenAnt on eConoMiC, soCiAL 
AnD CuLturAL rights (iCesCr) AnD the euroPeAn soCiAL 

ChArter (esC)
The ICESCR and the ESC impose restrictions on the reduction, sus-
pension or termination of social assistance due to work-related sanc-
tions.4 Article 9 of the ICESCR recognises the right of everyone to social 
security, while Article 11 recognises, among other things, the right of 

4   This account of the ICESCR and the ESC makes extensive use of a more detailed 
account by Eleveld (2016).
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everyone to an adequate standard of living. In 2015, the UN Committee 
on Economic, Social and Cultural Rights (CESCR), the supervisory body 
for the ICESCR, declared that basic social security guarantees ‘constitute 
the core obligation of ratifying states to ensure access to social security by 
providing, together with adequate access to essential services, a minimum 
level of benefits to all individuals and families to enable them to acquire at 
least essential health care, basic shelter and housing, water and sanitation, 
food and the most basic forms of education’.

The CESCR seeks to ensure universal access to a minimum level of 
benefits. In addition, it has argued that, at the expiry of the period of 
entitlement to unemployment benefit, the social security system should 
ensure adequate protection, for example through a system of social assis-
tance. In this regard it has expressed its concerns regarding the impo-
sition of work-related conditions in social assistance for disadvantaged 
claimants. For example, in a recent report, it urged the UK Government 
to reconsider ‘the eligibility criteria for social assistance benefits insofar as 
they affect the most disadvantaged and marginalised groups.5

Compared to the CESCR, the European Committee on Social Rights 
(ECSR), which is the supervisory body for the European Social Charter 
(ESC), has been more explicit when it comes to work-related condition-
ality and sanctioning in social assistance. The right to social assistance 
enshrined in Article 13(1) of the ESC states that, ‘with a view to ensur-
ing the effective exercise of the right to social [and medical] assistance, 
state parties undertake to ensure that any person who is without ade-
quate resources and who is unable to secure such resources either by  
his own efforts or from other sources, be granted adequate assistance’. 
This is closely related to comparable provisions in other international 
treaties and, on several occasions, the ECSR has stated that the ESC 
should be interpreted in harmony with other rules of international law 
implying, among other things, that the ECSR interprets Article 13(1) 
in conformity with the minimum core obligations of the ICESR, such 
as the right to be free from hunger. In addition, it has imposed three 
restrictions on the reduction, suspension or termination of entitlement 
to social assistance due to a (work-related) benefit sanction: first, the 
conditions should be ‘reasonable and consistent with the aim pursued, 
that is to say to finding a lasting solution to the individual’s difficulties’; 

5   CESCR, Concluding observations on the sixth periodic report of the United Kingdom 
of Great Britain and Northern Ireland, E/C.12/GBR/Co/6, 14 July 2016, para 40.
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second, reduction, suspension or termination should ‘not deprive the 
person concerned of his/her means of subsistence’; and, third, ‘it must 
be possible to appeal against a decision to suspend or reduce assistance’.

With respect to the first restriction (‘reasonable and consistent with  
the aim pursued’), the ECSR does not usually assess whether the work 
requirements in social assistance regulations are ‘reasonable and consist-
ent with the aim of finding a lasting solution to the individual’s difficul-
ties’. However, the evidence reviewed in Chapter 6, which demonstrated 
how one effect of benefit sanctions in the UK is to force claimants into a  
‘no person’s land’ in which they are neither in work nor on benefit, and 
which made it clear that benefit sanctions impose a great deal of hardship on 
those who are subject to them, suggests that the main reason for introducing  
them has been to make dependence on benefits as unattractive as possible. 
Whether benefit sanctions in the UK meet the requirements of the ESC 
would appear to be rather doubtful.

With respect to the second point (‘not to deprive the person con-
cerned of his/her means of subsistence’), the ECSR has frequently 
asked ratifying states to provide additional information to assess whether 
a sanctioned recipient still has access to adequate means of subsist-
ence. In the case of the UK, in its 2013 Report, the ECSR asked fur-
ther questions concerning the hardship clauses in Jobseeker’s Allowance  
legislation. It noted that, under the Welfare Reform Act 2012, bene-
fit sanctions were strengthened, and hardship payments were restricted 
to those claimants in greatest need, and asked the UK Government to 
clarify the criteria that would be applied in practice to ensure that, in 
conformity with the ESC, a person would not be deprived of his/her 
means of subsistence.6 The UK Government has not yet responded and 
whether the system of hardship payments (discussed in Chapter 6) meets 
the ECSR’s expectations has not been determined. Likewise, whether the 
demise of independent adjudication following the introduction of MR 
(also discussed in Chapter 6) has undermined the ECSR’s requirement 
that it must be possible to appeal against the imposition of a benefit 
sanction is still an open question. The UN Committee on CESCR also 
raised serious concerns about the reliance on sanctions in the UK with-
out appropriate access to justice or due process for those affected.7

6   European Social Charter, European Committee of Social Rights 2013 (2014) 
Conclusions XX-2, United Kingdom—Article 13(1), 29 January. For a commentary,  
see Cashman (2014).

7  Noyce (2016). For a general discussion, see Simpson (2018).

http://dx.doi.org/10.1007/978-3-319-90356-9_6
http://dx.doi.org/10.1007/978-3-319-90356-9_6
http://dx.doi.org/10.1007/978-3-319-90356-9_6
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The main problems with the rights enshrined in the ICESR and the 
ESC is that, in the UK, they are non-justiciable and non-enforceable. This 
is not because they are intrinsically non-justiciable or non-enforceable—if 
the UK Parliament were to enact legislation making them justiciable and 
enforceable they would be. Their justiciability is limited because domestic 
mechanisms for implementing economic, social and cultural (ESC) rights, 
as prescribed in international conventions and charters, are inadequate.8

There is some concern that ex-post mechanisms, in which aggrieved 
individuals appeal to the courts, undermine parliamentary sovereignty 
and that government and parliament are better placed to deal with com-
plex matters like economic and social rights that involve competing prior-
ities and the allocation of scarce resources. However, combining ex-post 
mechanisms with ex-ante mechanisms that ensure that government and 
parliament assess the compatibility of policy and legislation with the 
international standards that the UK has signed up to, could ensure that 
appeals to the courts are only used as a last resort. Three ex-ante mech-
anisms have been proposed: giving constitutional status to ESC rights in 
the same way as it has been given to ECHR rights; imposing a duty on 
government and parliament to comply with international standards (and 
allowing the courts to make declarations of incompatibility where this is 
not the case); and imposing a duty on them to ‘have due regard’ to the 
rights contained in these international treaties.9

In theory, governments are answerable to the bodies that supervise the 
international conventions to which they have signed up. In practice, the 
demands that are currently made of governments are very weak, the pos-
sibilities for delay are endless, with the result that governments seem to 
have had a free hand. As matters stand, violations of economic and social 
rights—including the right to social security—are widespread and are nei-
ther subject to ex-ante constraints nor to ex-post challenges in the UK.

ConCLusion: the feebLeness of LegAL ProteCtion

As demonstrated in this chapter, violations of economic and social rights—
including the right to social security—are widespread and are not currently 
subject to any effective remedies in the UK. The international; conven-
tions that the UK Government has signed up to have not provided any 

8  A very good discussion of this issue can be found in Boyle and Hughes (2018).
9  Wolffe (2014).
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significant protection to claimants who are subjected to oppressive condi-
tions or sanctions that have left them destitute. Where then on the scale 
of injustice do benefit sanctions in the UK lie? Based on the evidence pre-
sented in the previous chapter, which drew attention to the erosion of the 
right to appeal to an independent tribunal, and in this chapter, which has 
drawn attention to the failure of the courts to protect the right to a social 
minimum and the government’s unwillingness to confer the same status on 
economic and social rights as it has conferred on civil and political rights, it 
would appear that justice was not the primary consideration for those who 
were responsible for the design or implementation of benefit sanctions.
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The aim of this chapter is to compare the largely unseen phenomenon 
of benefit sanctions in the UK with the much better known and more 
visible phenomenon of court fines and, by so doing, to gain a better 
understanding of what makes benefit sanctions problematic. The chapter 
starts with an account of the history of court fines, which is intended to 
complement the account, in Chapter 3, of the history of benefit sanc-
tions, but, as in Chapter 3, attention is focused on recent developments.  
Time series data for the two monetary penalties are analysed and, at the 
end of the chapter, their salient characteristics are compared.

the history of MonetAry sAnCtions—the tWentieth 
Century inheritAnCe

In the UK, the use of the fine as a sentencing option in the  criminal 
courts increased throughout the twentieth century, especially in the 
period after the Second World War.1 This was, in part, due to the reali-
sation that short terms of imprisonment were counterproductive and, in 
part, to the fact that an increasing number of offenders earned enough to 
enable them to pay a fine, especially if they opted to pay by instalments.2 

CHAPTER 9

A Comparison of Benefit Sanctions 
with Court Fines
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1   Fines had, of course, been used prior to the twentieth century, mainly in conjunction 
with imprisonment. However, from the late nineteenth century onwards, fines came to 
be used as a sentence in their own right. See o’Malley (2009).

2  Walker (1968: 230).

http://dx.doi.org/10.1007/978-3-319-90356-9_3
http://dx.doi.org/10.1007/978-3-319-90356-9_3
http://crossmark.crossref.org/dialog/?doi=10.1007/978-3-319-90356-9_9&domain=pdf
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By the 1960s, over 1 million fines per year were imposed by the criminal 
courts and the number remained at about this level until the end of the 
century. As a proportion of sentences, fines rose from about 45% of dis-
posals for adult male offenders in 1960 to around 60% in the mid-1970s.3

In 1960, fixed penalties were introduced for a number of minor park-
ing and motoring offences. By paying the penalty prescribed for the 
offence directly into the court, the offender could thereby avoid pros-
ecution. The use of fixed penalties was subsequently extended to cover 
a wide range of motoring offences, for example speeding offences, as 
well as anti-social behaviour offences, public order offences and environ-
mental offences, for example littering, and the number of fixed penalties 
increased year-on-year. By the end of the century, about 4.5 million fixed 
penalties per year were imposed for motoring offences alone, i.e. four 
and a half times the number of fines imposed in the criminal courts.

The Road Traffic Act 1991 led to the decriminalisation of parking- 
related offences throughout the UK and the replacement of criminal 
sanctions by administrative sanctions. At the request of a local authority, 
responsibility for parking wardens could be transferred from the police to 
the local authority and, as a result, fixed penalties paid to the courts were 
replaced by administrative penalties, known as penalty charge notices 
(PCNs), paid to the local authority. By the end of the century, about 4 
million PCNs per year were being issued in England and Wales alone.4 In 
addition, more than 450,000 PCNs per year were being issued in Scotland.

Recent trends in the number of court fines will now be compared 
with recent trends in the number of benefit sanctions.

MonetAry sAnCtions in the tWenty-first Century

Court Fines

The fine is clearly the most frequently imposed of the sentencing 
options used in the criminal courts—over the period 2001–2016, 
around two thirds of those who were sentenced in England and Wales 
were fined with the remainder sentenced to immediate custody, given 

3  Ashworth (2010: 327).
4   Department of Transport (2012) Civil Parking Enforcement Statistics, London: Table 

CPE0101.
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a suspended sentence, sentenced to a community disposal, given an 
absolute or  conditional discharge or dealt with in some other way.5 The 
annual number of fines imposed was remarkably stable over the period 
although, if the small reduction in the number of people receiving a 
sentence of any kind is taken into account, the proportion who received 
a fine increased slightly. The detailed figures are set out in Table 9.1.

Benefit Sanctions

As noted in Chapter 4, just over 300,000 benefit sanctions were 
imposed by DWP decision-makers on JSA claimants in 2001. This figure 

5   Ministry of Justice (2001–2016) Criminal Justice Statistics Quarterly, December (several 
years), London, available at https://www.gov.uk/government/statistics/criminal-justice- 
system-statistics-quarterly-december.

Table 9.1 Fines imposed by the criminal courts (England and Wales), 
2001–2016

Source Ministry of Justice (various years) Criminal Justice Statistics (England and Wales)

Year Total 
number 
sentenced

Number of 
fines imposed

Change 
since 2001 
(%)

Number 
of fines as 
proportion 
of sentences 
(%)

Number 
given 
immediate 
custody

Custody as 
proportion 
of sentences 
(%)

2001 1,348,494 930,121 68.97 106,273 7.88
2002 1,419,608 972,737 +4.58 70.44 111,607 7.86
2003 1,489,827 1,033,617 +11.13 69.38 106,670 7.16
2004 1,547,352 1,082,690 +11.64 69.95 106,322 6.88
2005 1,482,453 1,025,064 +10.20 69.14 101,236 6.83
2006 1,420,571 961,535 +3.38 67.69 96,017 6.76
2007 1,414,742 941,534 +1.22 66.55 95,206 6.73
2008 1,362,064 890,296 −4.28 65.36 99,525 7.31
2009 1,406,905 946,146 +1.72 67.25 100,231 7.12
2010 1,365,347 893,931 −3.89 65.47 101,513 7.43
2011 1,312,739 856,808 −7.88 65.26 106,150 8.09
2012 1,239,827 823,298 −11.48 66.40 98,047 7.91
2013 1,170,000 795,600 −14.46 68.00 93,000 8.33
2014 1,215,695 853,335 −8.26 70.19 91,140 7.47
2015 1,265,137 891,918 −4.18 70.50 89,822 7.10
2016 1,238,035 910,644 −2.09 73.56 89,812 7.25

http://dx.doi.org/10.1007/978-3-319-90356-9_4
https://www.gov.uk/government/statistics/criminal-justice-system-statistics-quarterly-december
https://www.gov.uk/government/statistics/criminal-justice-system-statistics-quarterly-december
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remained stable for the next five years but started to rise quite sharply 
in 2006 and peaked at over 1,000,000 in 2013 before falling back to 
350,000 in 2015 and 340,000 in 2016. Thus, there was a 300+% 
increase over the period 2001–2013 and a corresponding decrease over 
the period 2013–2016. In addition to these JSA sanctions, about 34,000 
sanctions were imposed on ESA claimants in 2013.6 The detailed figures 
were set out in Table 4.2 above.

The total number of benefit sanctions imposed by the DWP over-
took the number of fines imposed in the criminal courts in 2013 and, 
although it fell back in 2014, it was still at a higher level than it was in 
2001. This can be seen from Fig. 9.1.

Assessing the Current stAte of PLAy—froM A MonoPoLy 
to A MixeD eConoMy

Until 50 years ago, the criminal courts had a monopoly over the imposition 
of monetary penalties but there is now a mixed economy in which criminal 
sanctions coexist with monetary penalties that are imposed administratively. 

Fig. 9.1 The incidence of court fines and benefit sanctions, 2001–2016 (Source 
Ministry of Justice (2001–2006) Criminal Justice Statistics Quarterly (for court 
fines); Department for Work and Pensions (2001–2016) Jobseeker’s Allowance 
and Employment and Support Allowance Sanctions)

6  For a more detailed analysis, see Chapter 4 above.

http://dx.doi.org/10.1007/978-3-319-90356-9_4
http://dx.doi.org/10.1007/978-3-319-90356-9_4
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over time, the number of fines imposed by the criminal courts has been 
dwarfed by the number of parking penalties imposed by local authorities 
and, for a few years, it was edged into third place behind the number of 
benefit sanctions imposed on claimants by the Department for Work and 
Pensions. This development reflects a ‘punitive turn’ in social security, anal-
ogous to the punitive turn in penal policy and criminal justice.7

The Place of Adjudication

one important difference between fines imposed by the courts and 
sanctions imposed administratively is that, in the first case, where the 
offender wishes to challenge the charge by entering a not-guilty plea, 
adjudication precedes the imposition of the penalty, i.e. the person who 
is given a fine has either pleaded guilty or been found guilty by the 
court.8 This is not the case with administrative sanctions like the ben-
efit sanctions, which DWP decision-makers are empowered to impose. 
However, those who are subject to benefit sanctions can challenge them 
by requesting a review from the DWP and, subsequently, by appealing 
to an independent tribunal. The key difference is that, while adjudica-
tion precedes the imposition of criminal sanctions, it follows the impo-
sition of administrative sanctions. In the case of criminal sanctions, 
procedural protection is provided by court proceedings; in the case of 
administrative sanctions, it is, at least notionally, provided by Mandatory 
Reconsideration (MR) and appeal procedures and, in the analysis below, 
an attempt is made to assess how adequate these arrangements are.

7   Garland (2001: 142) used the term ‘punitive turn’ to refer to ‘[h]arsher sentencing and 
increased use of imprisonment, “three strikes” and mandatory minimum sentencing 
laws; “truth in sentencing” and parole release restrictions; “no frills” prison laws and 
“austere prisons”; retribution in juvenile courts and the imprisonment of children; the 
revival of chain gangs and corporal punishment; boot camps and “supermax” prisons; 
the multiplication of capital offences and executions; community notification laws and 
paedophile registers; zero tolerance policies and Anti-Social Behaviour orders (ASBos)’ 
and claimed that ‘[t]here is now a long list of measures that appear to signify a punitive 
turn in contemporary penality.’ It is the author’s contention that the massive increase in 
the incidence and severity of benefit sanctions reflected a punitive turn in social security. 
For other examples of the ‘punitive turn’ in social security, see Larkin (2007).

8   It is, of course, possible for those who are fined to appeal—both against conviction and 
against sentence—but this option is only taken up in a minority of cases.



120  M. ADLer

In light of these differences, the types of justice that are exemplified by 
the two types of sanction compared in this chapter can now be considered.9

ProPortionALity

Proportionality requires that the penalty should ‘fit the crime’, not in the 
sense of ‘an eye for an eye, and a tooth for a tooth’ but in the sense that 
the relationship between the penalty and the crime should be commensu-
rate.10 This means not only that less serious offences should receive less 
severe penalties while more serious offences should receive more severe 
ones, but also that the penalty should be neither more nor less severe 
than is appropriate. However, it also requires that the penalty should take 
into account the offender’s circumstances. Thus penalties should neither 
be unduly lenient for people in advantageous circumstances nor unduly 
harsh for those in less fortunate circumstances. The issue of proportional-
ity is considered first for court fines and then for benefit sanctions.

Court Fines

Fines are imposed by the criminal courts on accused persons who are 
guilty of a crime or an offence, either as a result of pleading guilty or 
because they have been found guilty in a trial. For summary offences, 
there is a standard scale of fines. When a fine is imposed, the court will 
make a ‘collection order’ that contains details of how it should be paid. 
This may allow the fine to be paid in instalments, and where the offender 
agrees, by means of an attachment of earnings order or a deduction from 
benefits order that enable instalments to be automatically deducted from 
wages or benefits and paid into the court.

A standard scale is intended to ensure that the fine imposed is related 
to the severity of the offence. But, because sentencers do not routinely 
inquire into offenders’ circumstances or ability to pay, and because many 
offenders are unemployed and/or poor, the extent of proportionality 
in imposing fines is not very high. Although this is mitigated, to some 

10  For a more general discussion, see Adler (2008).

9   For a discussion of proportionality in the sentencing of criminal offenders, see von 
Hirsch and Ashworth (2005), especially Chapter 9 entitled ‘Criteria for Proportionality:  
A Review’.
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extent, by the arrangements for paying fines by instalments, described 
above, fine default is quite a serious problem and, although it is being 
tackled, a few fine defaulters do still end up in prison. It is reasonable to 
conclude that court fines have a ‘moderate’ impact on offenders.

Following the Cawley judgment,11 which made it clear that, before 
imprisoning a fine defaulter, courts in England and Wales must be satisfied 
that the default is due to the offender’s wilful refusal or culpable neglect 
to pay. In England and Wales, the number of fine defaulters imprisoned 
for defaulting on fines declined by 70% following the Cawley judgment 
and, since 2001, it has remained fairly steady at about 100 per year.12 In 
Scotland, although the number of fine defaulters who are sent to prison 
has declined from about 8,000 per year at the beginning of the decade, 
it is still over 1,000 per year. Taking population into account, this means 
that the Scottish rate is about 500 times higher than the English rate.13

In the UK today, offenders who have committed more serious crimes 
are, by and large, sentenced to imprisonment or given a community dis-
posal while offenders who have committed less serious crimes are sen-
tenced to a fine. As far as the fine itself is concerned, more serious crimes 
are, on the whole, given larger fines while less serious crimes are given 
smaller ones. So far, so good. Although, in sentencing an offender, the 
judge (or the magistrate) will be aware of the offender’s criminal record, 
he/she does not necessarily know anything about the offenders’ circum-
stances or ability to pay.14 This situation frequently leads to fine default 
which, as noted above, can still result in imprisonment.

The problems enumerated above are all soluble, for example through 
the provision of more and better information for sentencers on the financial 
circumstances of offenders. The conclusion reached here is that, although 
there are still problems, fines are not, in principle, inconsistent with justice.

Benefit Sanctions

Benefit sanctions are imposed by DWP decision-makers on claimants 
who are referred to them by front-line DWP staff in Job Centres and by 

11  R. v. Oldham Justices ex parte Cawley [1996] 1 All ER 464.
12  Ministry of Justice (2013).
13  Scottish Government (2012), Table A9 at 18.
14   See Comptroller and Auditor General office (2006) and Comptroller and Auditor 

General office (2007).
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those organisations that were contracted under the Work Programme to 
get the long-term unemployed into work. This gave the DWP an incen-
tive to impose sanctions because they could be incorporated into per-
formance targets.15 As explained above, under the Work Programme, all 
job search activities were outsourced to private, public and third-sector 
contractors on a payment-by-results basis. This gave rise to concerns, 
mentioned in Chapters 3 and 7, that contractors put pressure on staff to 
increase the number of sanctions in order to concentrate on easy-to-place 
customers and meet their performance targets. Work Programme staff 
were required to refer every missed appointment to the DWP to deter-
mine whether or not they should be sanctioned16 and the more energeti-
cally they did this, the more claimants would be given a sanction.

As mentioned above, proportionality requires that the penalty should 
‘fit the crime’, in the sense that less serious offences should receive less 
severe penalties while more serious offences should receive more severe 
ones. Benefit sanctions are variable but, while court fines can be set at 
whatever level, on a continuous scale, is thought to be commensurate 
with the severity of the offence and the culpability of the offender, bene-
fit sanctions are limited to three (now four) levels (lowest, low, medium 
and high) that escalate with the severity of the offence and the num-
ber of prior sanctions (for details, see Chapter 3 above). This is clearly 
a much cruder form of proportionality than can be achieved with court 
fines. Proportionality also requires that the penalty should be neither 
more nor less severe than is appropriate and, in this regard, benefit sanc-
tions clearly disproportionate. This is because the excessive penalties that 
are imposed are completely out of proportion to the minor misdemean-
ours that give rise to them.

Benefit sanctions are also like court fines in that they are dispropor-
tionately applied to people on low incomes. However, they differ from 
court fines since people who are fined can ask to pay by instalments, or 
in smaller amounts if they are already paying in instalments, or over a 
longer period or at a later date; while people who are sanctioned have 
their money stopped immediately and there is nothing they can do about 

15   According to an article by Patrick Wintour in The Guardian, an internal DWP Report 
(by Neil Couling) denied the existence of sanctions targets but accepted that action 
would be taken against Job Centres which imposed fewer sanctions than others. See 
Wintour (2013) and Couling (2013).

16  on this, see oakley (2014: 43–44).

http://dx.doi.org/10.1007/978-3-319-90356-9_3
http://dx.doi.org/10.1007/978-3-319-90356-9_7
http://dx.doi.org/10.1007/978-3-319-90356-9_3
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this. When claimants in receipt of benefit are sanctioned, they lose their 
only or their main source of income.17 As explained in Chapter 7, evi-
dence of the effectiveness of sanctions in achieving their stated aim of 
getting claimants into sustainable paid employment is patchy and ambiv-
alent.18 At the same time, evidence points to the fact that many of those 
who are subject to benefit sanctions suffer considerable hardship, that 
sanctions can have a detrimental effect on health and well-being, and 
that those who are sanctioned often end up homeless, engage in street 
begging, use food banks and resort to crime.19 The widespread and 
chronic hardship that results from the imposition of benefit sanctions 
indicate that they are excessive and that they are not proportionate to the 
minor offences that give rise to their imposition.20

vulnerable claimants are most likely to be sanctioned and, despite the 
availability of hardship payments, many of those who are sanctioned expe-
rience considerable hardship, becoming homeless, engaging in street beg-
ging, using food banks and resorting to crime.21 In spite of the existence 
of hardship payments, it is reasonable to conclude that benefit sanctions 
have a ‘very severe’ impact on claimants who are subject to them.

is LiKe being CoMPAreD With LiKe?
It should be acknowledged that some people may find it hard to accept 
that benefit sanctions can be compared with court fines because, while 
the latter are penalties that have to be paid out of a person’s income or 
capital, the former involve the withdrawal of income that the person is 
(arguably) no longer entitled to and, comparing them does not involve 
comparing like with like. The position of those who are given a bene-
fit sanction is, these critics might argue, more like that of applicants for 
social housing who may be turned down because they are deemed to 
be intentionally homeless or that of sitting tenants who may be evicted 

17   The minority of claimants who receive contribution-based JSA or non-means tested 
ESA may have other sources of income.

18  The evidence is reviewed in Chapter 5 above.
19  The evidence is likewise reviewed in Chapter 5 above.
20   In 2013, the average amount of JSA in payment was just under £68.00–69.00 per 

week. Thus 4 weeks of sanctions were equivalent to a penalty of around £275.00 while 
13 weeks of sanctions were equivalent to a penalty of about £900.00.

21  See Chapter 5 above.

http://dx.doi.org/10.1007/978-3-319-90356-9_7
http://dx.doi.org/10.1007/978-3-319-90356-9_5
http://dx.doi.org/10.1007/978-3-319-90356-9_5
http://dx.doi.org/10.1007/978-3-319-90356-9_5
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on the grounds that they have breached the tenancy conditions. There 
may be some merit in these arguments but to regard benefit sanctions in 
this way is ignore the fact that, like court fines, they affect the disposable 
income of those who are subject to them and their families.

There is an analogy between the comparison that is being made here 
and that between public expenditure (which refers to outflows of funds 
from the Exchequer for expenditure on benefits, services, infrastruc-
ture, debt interest and so on) and ‘tax expenditure’ (which refers to the 
numerous tax allowances, reliefs and deductions that have the effect of 
reducing inflows of funds into the Exchequer). Few people thought of 
comparing these aspects of government until, in a published lecture enti-
tled ‘The Social Division of Welfare’, Richard Titmuss22 made the argu-
ment that they were functionally equivalent.23 The Royal Commission 
on the Taxation of Profits and Income noted, in 1955, that many of the 
tax reliefs built into the tax system ‘amount[ed] in effect to a grant of 
public monies’24 and similar points about the functional equivalence of 
public expenditure and tax expenditure have, over the years, been made 
by academics in a number of disciplines and countries, and by various 
national and international organisations. Today there are occasional skir-
mishes on the issue, but the linking of social spending and tax reliefs is 
now generally accepted by academics and public bodies in social policy, 
economics, political science, taxation and law.

the nAture of the PenALty

Benefit sanctions play an important part in what Wacquant25 has called 
‘the new government of social insecurity’ and illustrate the relevance for 
the UK of his claim that there has been a fundamental shift in recent 
decades in the USA away from liberal social policies towards a more 
punitive approach to managing the poor. Wacquant has pointed to the 
ways in which, in the USA, restrictive ‘workfare’ measures have been 
combined with expansive ‘prisonfare’ to produce an extremely punitive 
approach to poverty management.

22  Titmuss (1965: 34–55).
23  For a commentary on Titmuss’ analysis, see Sinfield (1978).
24  Royal Commission on the Taxation of Profits and Incomes  (1955: 55).
25  Wacquant (2009).
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Although benefit sanctions are clearly punitive, they are also discipli-
nary, in a way that court fines are not. Within the criminal justice system, 
prisons are the embodiment of discipline in that, through surveillance, 
prison staff seek to control every aspect of the prisoner’s life. Community 
disposals also have a disciplinary function, although they impose a less 
intrusive form of control. on the other hand, court fines have very lit-
tle disciplinary content. They are, quite simply, monetary penalties—no 
more, no less. Benefit sanctions, on the other hand, do have a discipli-
nary function although, once they have been imposed, they are not asso-
ciated with any form of surveillance. Unlike fines, benefit sanctions are 
ongoing and are intended to create what Foucault refers to as ‘disciplined 
subjects’,26 i.e. claimants who ‘actively seek employment’, are prepared to 
take whatever low-paid and insecure jobs they are offered, and to meet 
the terms and conditions required for the receipt of benefit. In response 
to the resulting hardship, those who are sanctioned are expected to reflect 
on the experience and reform themselves. Unfortunately, the evidence 
reviewed in Chapter 6 does not indicate that sanctions are very effective.

Benefit sanctions can be seen to exemplify what, many years ago, 
Stanley Cohen referred to as ‘the dispersal of control’.27 Although 
Cohen was referring to the introduction of community disposals in the 
criminal justice system, his characterisation of this development in terms 
of ‘widening the net’ and ‘thinning the mesh’ applies equally well to the 
growth of benefit sanctions.

Flint has recently described the emergence of a ‘centaur state’ in 
which deregulation for social and economic elites is combined with 
an ‘expansive and disciplinary mesh’ thrown over marginalised groups 
to ‘correct’ their misconduct and ‘inculcate their habituation to pre-
carious low-wage labour, founded on self-blame and passivity’.28 
This ‘mesh’ involves the use of conditionality and, although condi-
tionality within the benefits system is often seen as the ‘archetypal’ 
form of conditionality, conditional approaches are also used in other 
areas of social policy, for example in social housing, homelessness and 
anti-social behaviour poli cies. In all these areas, behavioural condi-
tions are enforced through the use of penalties that reduce, suspend 

26  Foucault (1979: Chapter 1).
27  Cohen (1979).
28  Flint (2018).

http://dx.doi.org/10.1007/978-3-319-90356-9_6
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or end access to benefits and services in an attempt to coerce those 
who are penalised to behave differently. Thus, although benefit sanc-
tions, which are the subject of this book, are important in their own 
right, they also exemplify developments that are also encountered 
elsewhere.

The salient characteristics of court fines and benefit sanctions are com-
pared in Table 9.2.

It is clear that benefit sanctions differ from court fines in numerous 
ways and that claimants who are sanctioned are given much less proce-
dural protection than offenders who are fined. Benefit sanctions are not 
only disproportionate but also inconsistent with justice.

Table 9.2 Comparison of the salient characteristics of court fines and benefit 
sanctions

Court fines Benefit sanctions

How imposed? Imposed judicially Imposed bureaucratically
Relationship to adjudication Precedes sanction (for those 

who plead not-guilty)
Follows sanction

Level of protection Adequate Inadequate before 
Mandatory  reconsideration 
(MR), much worse 
afterwards

Immediate/delayed impact 
of sanctions

Time to pay (few pay 
 immediately, many pay by 
instalments or by direct 
deduction from pay or bene-
fits, some do not pay at all)

Take immediate effect

Duration Imposed once, but can be 
paid over a period of time

Apply for extended periods, 
ranging from four weeks to 
three years

Socio-economic characteris-
tics of sanctioned people

Mainly poor (many out of 
work)

very poor (all out of work)

Impact on offenders Moderate—some hardship very severe—extreme 
hardship

Proportionality Could be more so Could not be less so
Purpose Punitive rather than 

disciplinary
Disciplinary as well as 
punitive

Relationship to justice Relatively easy to make 
compatible—less needs to 
be done

More difficult to make 
compatible—more needs to 
be done
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ConCLusion: WhAt CAn be LeArneD froM CoMPArisons  
With Court fines?

The comparison of benefit sanctions with court fines highlights many of 
the problems associated with benefit sanctions. Among these problems are 
the fact that, unlike court fines, benefit sanctions take immediate effect; 
they can only be challenged once they have been imposed; they apply for 
extended periods; they are disciplinary as well as punitive; they are dispro-
portionate to the seriousness of the offence and they cannot be adjusted 
to take account of claimants’ changing circumstances. Without wishing to 
suggest that the procedures for imposing fines on offenders in the courts 
provide a model that other types of monetary penalty should seek to emu-
late, the obstacles to reforming benefit sanctions to ensure that they have 
none of the features enumerated above, and that they are compatible with 
justice, are likely to be even greater than the obstacles to reforming court 
fines to reduce and, ideally, eliminate their unacceptable features.
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There is an extensive literature on ‘the rule of law’, both by ‘classical’ 
writers1 and by modern scholars.2 However, few people have written as 
clearly on the subject as Tom Bingham, formerly Master of the Rolls, 
Lord Chief Justice of England and Wales, and Senior Law Lord in the 
UK Supreme Court, and his analysis will be used as a starting point.

toM binghAM on ‘the ruLe of LAW’
According to Tom Bingham,3 the ‘rule of law’ comprises eight princi-
ples. These are set out in Table 10.1.

This framework will now be used to determine whether benefit sanc-
tions are compatible with the rule of law. Before doing so, what we take 
to be the salient characteristics of benefit sanctions from a rule of law 
perspective are summarised.

First, unlike fines that are imposed by the courts, benefit sanctions 
are not preceded by legal proceedings. There are, as we have explained 
in Chapter 7, established reconsideration and appeal procedures but, 
since there are no time limits, reconsideration can take a long time and 

CHAPTER 10

Benefit Sanctions and the Rule of Law

© The Author(s) 2018 
M. Adler, Cruel, Inhuman or Degrading Treatment?, Palgrave  
Socio-Legal Studies, https://doi.org/10.1007/978-3-319-90356-9_10

1   See, for example, Locke (1689/1988), Dicey (1885/1979), Hayek (1944) and Hart 
(1961).

2  See, for example, Raz (1979), MacCormick (2005) and Waldron (2005).
3  Bingham (2010).

http://dx.doi.org/10.1007/978-3-319-90356-9_7
http://crossmark.crossref.org/dialog/?doi=10.1007/978-3-319-90356-9_10&domain=pdf
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sanctions are not put on hold while claimants’ cases are reviewed. The 
number of social security appeals to an independent tribunal increased 
by more than 600% between 2009 and 2013.4 However, Mandatory 
Reconsideration (MR), which was introduced in 2013, was designed to 
choke this off and it appears to have done just that.

As explained in Chapter 7, until october 2013, when MR was intro-
duced, claimants could either ask for the DWP’s decision to impose a 
sanction to be reviewed, in which case, this would be undertaken by a 
different decision maker, or they could appeal directly to a tribunal. Now 
they must first request a second review or reconsideration. If the claimant 
disputes anything, the initial decision-maker will consider what they have 
to say, including any new evidence they present, and may change his/her 
decision at this point but, if not, and the claimant insists, the initial deci-
sion maker (not the claimant) can request a formal MR, which will be 
undertaken by a new, remotely-located Dispute Resolution Team (DRT), 
and only if they are turned down at this stage can the claimant appeal to a 
tribunal. It is hardly surprising that the number of appeals has plummeted.

This combination of internal review and external appeal procedures 
does not provide an acceptable level of legal protection for those who 

Table 10.1 Eight principles of the rule of law

1. The law must be accessible and, so far as possible, intelligible, clear and predictable
2. Questions of legal right and liability should ordinarily be resolved by application of the 
law and not the exercise of discretion
3. The laws of the land should apply equally to all, save to the extent that objective  
differences justify differentiation
4. Ministers and public officials at all levels must exercise the powers conferred on them 
in good faith, fairly for the purpose for which the powers were conferred, without  
exceeding the limits of such powers and not unreasonably
5. The law must offer adequate protection of fundamental human rights
6. Means must be provided for resolving, without prohibitive cost or inordinate delay, 
bona fide civil disputes which the parties themselves are unable to resolve
7. Adjudicative procedures provided by the state should be fair
8. The rule of law requires compliance by the state of its obligations in international law 
as in national law

4   The number of JSA appeals increased from 6330 in 2009 to 34,022 in 2013. This rep-
resents a 540% increase over five years.

http://dx.doi.org/10.1007/978-3-319-90356-9_7
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receive a benefit sanction. Because they are on benefit, they are among the 
poorest people in society and the sanctions they are given are extremely 
severe since they can deprive claimants of all their income for periods 
ranging from four weeks to three years. If the courts were to impose 
fines set at the level of the offender’s disposable income, and to go on 
doing this for lengthy periods, there would be an outcry. Sanctions for a 
non-criminal offence that are set at 100% of the alleged offender’s income 
and applied repeatedly are, clearly, totally lacking in proportionality.

As pointed out in Chapter 6, vulnerable claimants are most likely to 
be sanctioned and, despite the availability of hardship payments, many of 
those who are sanctioned experience considerable hardship. Anecdotal   
evidence suggests that many of them end up homeless, using food banks 
and resorting to crime. It is hard to see how these shortcomings could be 
rectified and it follows that benefit sanctions, as they have developed in 
the UK, are incompatible with justice, as well as ineffective and lacking in 
humanity.

The salient characteristics of benefit sanctions are set out in 
Table 10.2. Readers should note that this characterisation is taken from 
Table 9.2 above.

We now come to the question of whether benefit sanctions are 
compatible with the rule of law. My conclusion is that they are not.  
The consistency of benefit sanctions with each of Bingham’s eight princi-
ples is discussed below.

Table 10.2 The characteristics of benefit sanctions

Characteristic Benefit sanctions

How imposed? Imposed administratively
Relationship to adjudication Follows sanction
Level of protection Inadequate before MR, much worse after 

MR
Severity of sanctions very severe indeed
Immediate/delayed impact of sanctions Take immediate effect
Socio-economic characteristics of  
sanctioned people

Mainly very poor (all out of work)

Consequences of sanctions often extreme hardship
Proportionality Could not be less so
Punishment for past behaviour/effects on 
future behaviour

Extremely punitive/effect on job seeking 
unproven

Relationship to justice very difficult to make compatible

http://dx.doi.org/10.1007/978-3-319-90356-9_6
http://dx.doi.org/10.1007/978-3-319-90356-9_9
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1.  Clarity of the law: Although the Decision Makers’ Guide5 pro-
vides guidance for DWP staff who make decisions about benefits 
and pensions and helps them make decisions that are accurate and 
consistent, it is extremely complicated, containing 564 substantive 
paragraphs and 266 pages; and claimants have not been provided 
with any comparable account of the law that sets out when sanc-
tions can be imposed and how they can be challenged. However, 
since october 2013, new jobseekers have been required to sign a 
‘Jobseekers’ Agreement’, which sets out what they need to do to 
receive state support. Although specifying what is expected of claim-
ants is undoubtedly a step in the right direction, there must be very 
real doubts about whether the first principle is satisfied since ‘good 
cause’, ‘just cause’ and ‘good reason’ are not defined in legislation 
and have not been clarified by the Upper Tribunal or the courts. 
What claimants regard as ‘good cause’, ‘just cause’ and ‘good rea-
son’ may well not be accepted as such by DWP decision-makers.6

2.  Determination of rights by law: Most disputes involve the exer-
cise of discretion and involve claimants asserting ‘good cause’, ‘just 
cause’ and ‘good reason’ for failing to meet administrative require-
ments that are rejected by DWP decision-makers. These disputes 
are handled internally while independent adjudication is only used 
in the very small number of cases that are appealed to a tribunal. 
Whether this would be regarded as sufficient to satisfy the second 
principle is an open question.

6   In para 34204 of Chapter 34, the DMG points out that the concepts of ‘good cause’ 
and ‘just cause’ have been considered in case law, which makes it clear that they include 
facts that would probably have caused a reasonable person to act as the claimant did 
(reference is made to case 1 R(SB) 6/83). However, ‘good reason’ has not been con-
sidered in case law and it has been suggested that the 2012 Regulations deliberately 
replaced ‘good cause’ with ‘good reason’ to ensure that existing case law on ‘good 
cause’ did not automatically apply. Para 34205 points out that claimants will be given 
the opportunity to explain why they have not complied with requirements and that it 
is their responsibility to show ‘good reason’ for the failure and provide information and 
evidence as appropriate to explain why they have not complied.

5   DWP decision-makers now use Advice for Decision Makers (ADM), instead of the 
DMG for decisions that involve Universal Credit, Personal Independence Payment, 
contribution-based Jobseeker’s Allowance (JSA) and contribution-based Employment 
and Support Allowance (ESA).
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3.  Equality of application: Since the sanctions regime applies to 
everyone in receipt of means-tested benefits, the third principle 
might appear to be satisfied. However, sanction rates vary substan-
tially between different Work Programme providers and, there-
fore, between Job Centres,7 and there is considerable evidence that 
vulnerable claimants are more likely to be sanctioned than oth-
ers.8 According to the NAo, providers place different amounts of 
emphasis on sanctions as a tool for improving claimants’ employ-
ment outcomes, and give different amounts of discretion to indi-
vidual advisers.9 It follows that there must be very real doubts 
about whether the third principle is satisfied.

4.  Reasonable exercise of discretion: There is an accumulating body 
of evidence that sanctions are often applied unreasonably and for 
trivial administrative offences.10 For example,
• A man was sanctioned for missing appointment due to being 

at hospital with his partner, who had just had a stillborn child.
• A man sanctioned for missing an appointment at the Job Centre 

on the day of his brother’s unexpected death. He had tried to 
phone Jobcentre Plus to explain, but could not get through and 
left a message which was consequently not relayed to the appro-
priate person.

• A young couple who had not received any letters regarding an 
appointment that they subsequently missed. Their address at the 
Department for Work and Pensions was wrongly recorded. They 
were left with no money for over a month.

5.  Respect for fundamental rights: The attenuated arrangements 
for challenging the imposition of sanctions, which can leave peo-
ple without any income for substantial periods of time indicate that 
the right to a fair trial, guaranteed under Article 6 of the ECHR, 

7   According to the Public Accounts Committee, some Work Programme providers make 
more than twice as many sanction referrals as other providers who support similar people 
in the same area, and that, between Job Centres, sanction rates also vary in ways that can-
not be explained. See House of Commons Public Accounts Committee (2017: para 9).

8  See Chapter 6 above.
9  National Audit office (2016: para 10).
10  Butler (2015).

http://dx.doi.org/10.1007/978-3-319-90356-9_6
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is inadequately protected. This suggests that the fifth principle is 
probably not satisfied.

6.  Access to justice: Cost is not an issue since there are no financial 
barriers to challenging the DWP’s decision to impose a sanction, 
but delay is, mainly because there are no time limits for the DWP 
to reconsider its decision. As a result, a claimant who wishes to 
challenge the imposition of a sanction may have to endure a long 
period without any income. Under MR, so many obstacles have 
been put in the way of getting to an independent tribunal that tri-
bunal appeals have virtually disappeared; the right of appeal has, 
in effect, become a purely theoretical one. Lack of advice, caused 
by severe cuts to the funding of advice services, is also an issue 
although the demise of representation at tribunals is less of a prob-
lem both because there are fewer tribunal hearings and because tri-
bunals now adopt a more inquisitorial mode of decision-making.11 
However, delays and the difficulty of accessing a tribunal suggest 
that the sixth principle is also probably not satisfied.

7.  Fair adjudication: The adjudicative procedures provided by the 
state in tribunals that hear appeals are reasonably fair. However, 
the MR process which is, in effect, the last recourse for almost all 
claimants is clearly unfair because it is so one-sided, and it is mani-
festly not independent in the way that tribunals are. Thus, the dif-
ficulties experienced by claimants raise doubts about the fairness of 
the whole set of procedures for challenging the imposition of sanc-
tions and the seventh principle is probably not satisfied.

8.  Compliance with international law: Article 13 of the European 
Social Charter permits benefit sanctions but only if they do not 
deprive the person concerned of his/her means of subsistence, 
which is protected under Article 12. The situation in the UK 
is currently under review by the European Committee on Social 
Rights12 but, on this ground alone, the fact that benefit sanctions 
deprive recipients of benefit of all their income for lengthy periods 
of time suggests that it is unlikely to satisfy the eighth principle.

12   European Social Charter, European Committee of Social Rights 2013 (2014) 
Conclusions XX–2, United Kingdom—Article 13, 29 January. For a commentary,  
see Cashman (2014).

11  Adler (2009).
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ConCLusion: Do benefit sAnCtions ConforM  
With the ruLe of LAW?

Using Tom Bingham’s eight ‘rule of law’ principles as a template, the 
number of counts on which the current sanctions regime in the UK 
appears not to satisfy these principles indicates that there are serious 
questions about its legality, in addition to the serious questions about its 
effectiveness, humanity and injustice. Another characterisation of the rule 
of law would, no doubt, produce different conclusions but there is no 
doubt that, from a rule of law perspective, there is something very wrong 
with the current sanctions regime.
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The main aim of conditionality in social security, i.e. of increased job 
search requirements and more severe benefit sanctions, is to get those 
on benefit into sustainable paid employment. However, as this book 
has sought to demonstrate, the solution has not worked and has itself 
become a problem. In this sense it is like mass incarceration in the 
USA. The original problem was crime to which imprisonment was 
seen to be the solution. Eventually, the excessive, disproportionate,  
unfair, ineffective and counter-productive character of mass incarceration 
became apparent and, for many critics, it became the problem. In this 
case, welfare dependency, fiddling and abuse were perceived to be the 
problem and benefit sanctions the solution, but things have gone too far 
and, as demonstrated in this book, sanctions have been used dispropor-
tionately and applied harshly and arbitrarily. Thus, they should now be 
seen as a problem in need of a solution.

In recent years, as concern with benefit sanctions has mounted, there 
have been several inquiries into the operation and impact of benefit sanc-
tions by official bodies. We focus in this chapter on three recent reports, 
by the House of Commons Work and Pensions Select Committee 
in 2015, by the National Audit office in 2016, and by the House of 
Commons Public Accounts Select Committee in 2017. Ten proposals 
for addressing the injustice associated with benefit sanctions and ame-
liorating the hardship they cause are then outlined, and the possibility 
of incorporating the European Social Charter into legislation, in much 
the same way that the European Convention on Human Rights has been 

CHAPTER 11

What, if anything, can be done 
about Benefit Sanctions?
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incorporated in the Human Rights Act 1998, floated since this would 
provide greater legal protection for those who are sanctioned. In the 
event that none of these measures are taken up, the chapter concludes by 
considering an alternative to a social security system based on condition-
ality, namely a basic income scheme.

house of CoMMons WorK AnD Pensions seLeCt  
CoMMittee rePort1

In its report, published in March 2015, the House of Commons Work 
and Pensions Committee repeated the call in its previous report for a 
comprehensive, independent review of benefit sanctions and for a seri-
ous attempt to resolve the conflicting demands on claimants made by 
Jobcentre Plus and Work Programme staff that would enable them to 
take a common-sense view on ‘good reasons’ for non-compliance with 
Departmental expectations. The Committee concluded that there was 
no evidence to support the longer sanction periods that were introduced 
in october 2012 and recommended the piloting of pre-sanction written 
warnings and non-financial sanctions.

In its response to the report, the DWP rejected all the recommenda-
tions that would have thrown further light on the problems of the system, 
namely: a comprehensive independent review, a specific review of ESA 
sanctioning, an exploration of alternatives to financial sanctions (other 
than possibly for ESA claimants), an evaluation of the lengthening of 
sanctions in 2012, an evaluation of the Claimant Commitment, monitor-
ing the destinations of sanctioned claimants, and reform of the legislative 
framework. It also rejected the recommendation that all claimants should 
be allowed to apply for a hardship payment from day one of a sanction, 
rather than waiting for two weeks, and gave up on its attempts to pre-
vent the wrongful cancellation of housing benefit for JSA claimants who 
are sanctioned. Sanctioned claimants were often not informed that their 
housing benefit had been cancelled and only became aware of this when 
their landlord told them they were hundreds of pounds in rent arrears.2

1  House of Commons Work and Pensions Committee (2015).
2   In September 2015, the DWP belatedly issued guidance making it clear that claimants 

who are in receipt of passported housing benefit should continue to receive it without 
interruption when a sanction is applied.
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the nAtionAL AuDit offiCe rePort3

The NAo report, published in November 2016, set out to assess 
whether the DWP was achieving value for money in its administra-
tion of benefit sanctions. It concluded that this was difficult to 
assess because the Department has so little evidence of how people 
respond to the threat or the imposition of sanctions.4 It noted that 
the government had increased the scope and severity of sanctions 
but expressed concern that the impact of this change had not been 
monitored and drew attention to the extent of variation between Job 
Centres and between Work Programme providers. Its recommen-
dations were related to its findings. Thus, it recommended that the 
Department should measure the impact of sanctions on employment 
and on the demand for other services; that it should enhance its man-
agement information systems and its collection of statistical data, and 
use them to improve its decision making; and that it should explore 
ways of reducing variations among and between Job Centres and 
providers.

house of CoMMons PubLiC ACCounts CoMMittee rePort5

Following on from the NAo Report, the Public Accounts Committee 
(PAC) recommended in its report, published in February 2017, that 
the DWP should undertake a trial of warnings for the first sanctiona-
ble offence, monitor variations in referrals from Job Centres and Work 
Programme providers and the take-up of hardship payments; improve 
its understanding of the impact of sanctions on claimants and their costs 
to government, investigate the impact of sanctions on employment and 
earnings; and improve its collection of statistical data as recommended 
by the UK Statistics Authority.

3  Comptroller and Auditor General (2016).
4   This cannot be an accident or an oversight because the DWP’s failure to collect and 

analyse statistical data on the impact of benefit sanctions has been pointed out so often. 
The absence of information is clearly intended and reflects the ideological commit-
ment of successive Labour, Coalition and Conservative Governments to the principle of 
conditionality.

5  House of Commons Public Accounts Committee (2017).
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Most of the recommendations in the three reports are very sensible, 
but it cannot really be said that they get to the heart of the problem. 
They do not directly challenge the need for benefit sanctions and are 
designed to make the administration of benefit sanctions more consist-
ent, more effective and more humane. Most of them involve tinkering 
around at the edges. If they were implemented, they would undoubtedly 
improve the operation of benefit sanctions. However, a more ‘root and 
branch’ consideration of the operation of benefit sanctions is called for.

WhAt CouLD be Done?

Action Research

There is a strong case for conducting some action research to find out 
what works and what does not, i.e. how to keep claimants engaged with 
the world of work and prevent them from dropping out. one contro-
versial possibility would involve commissioning the Behavioural Insights 
Team,6 which redesigns public services by drawing on ideas from the 
behavioural sciences. Its approach is an empirical one: it tests and trials 
ideas before they are scaled up and, in this way, attempts to identify what 
works and (importantly) what does not work.

Reforms to Benefit Sanctions

There are numerous ways in which the injustice associated with benefit 
sanctions and the suffering they cause could be ameliorated. These aims 
could be accomplished, for example, by:

• limiting the circumstances in which sanctions can be imposed—
so that they are only imposed for what are deemed to be serious 
breaches of conditions;

6   The Behavioural Insights Team (BIT) is a social purpose company, which is jointly 
owned by the UK Government; the National Endowment for Science, Technology and 
the Arts (NESTA) and its employees. BIT started life inside 10 Downing Street as a 
government institution dedicated to the application of the behavioural sciences to pub-
lic policy. Its objectives are:

• to make public services more cost-effective and easier for citizens to use;
•  to improve outcomes by introducing a more realistic model of human behaviour to  

policy; and wherever possible, and
• to enable people to make ‘better choices for themselves’.
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• minimising or preventing altogether the imposition of sanctions on 
particularly deprived or vulnerable people—e.g. single parents, peo-
ple with mental or physical illness or disabilities, homeless people or 
those in precarious housing circumstances etc.

• reducing the severity of sanctions—so that, instead of depriv-
ing claimants of all their benefit, claimants are deprived of a fixed 
amount or a proportion of their benefit; and that the minimum 
and maximum duration of sanctions is reduced from four weeks to, 
say, one week (minimum) and from 156 weeks to, say, four weeks 
(maximum);

• developing non-financial penalties, which might include carrying 
out unpaid work, such as cleaning, removing graffiti, gardening for 
old people, painting and decorating etc., that could replace or be 
offered as an alternative to financial penalties7;

• separating the two sides of conditionality so that all claimants who 
are sanctioned, and lose their benefit, continue to have contact with 
the Job Centre and are given help with job search and training—
currently, they may continue to have contact with the Job Centre 
but only if they sign on;

• adopting a more generous conception of ‘good cause’, so that what 
counts as ‘good cause’ takes all the relevant circumstances into 
account8;

• issuing claimants with a warning before imposing a sanction—as 
recommended in each of the recent reports on benefit sanctions, 
i.e. by the House of Commons Work and Pensions Committee, the 
National Audit office and the House of Commons Public Accounts 
Committee;

• giving claimants an opportunity to attend a hearing before a sanc-
tion is imposed—which would promote legality at the expense of 
bureaucracy and make bureaucratic decision makers subject to the 
rule of law;

• presenting claimants with the evidence on which the case for impos-
ing sanctions is based and allowing them to challenge it—this 

7   It is recognised that these non-financial penalties assume that placements are available, 
and claimants are willing to take part.

8   Warren (2006) compares the approach that used to be taken, in which decision-makers 
were expected to apply principles established in case law, with the approach that is now 
taken, in which they are required to apply an elaborate set of bureaucratic rules to the 
facts of the case. It is the old approach that is being suggested here.
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would also promote legality at the expense of bureaucracy (inflex-
ible application of rules and regulations) and discretion (by Work 
Coaches and DWP staff) and, almost certainly, lead to improved 
decision-making;

• allowing claimants to appeal directly to a tribunal when  sanctions 
are imposed—since the ‘success rate’ of appealing to a tribu-
nal is so much higher than the ‘success rate’ for Mandatory 
Reconsideration,9 this would result in many more incorrect or inap-
propriate sanction decisions being overturned.

These 10 suggestions involve imposing constraints on the ‘structural’ and 
‘epistemic’ aspects of the discretion exercised by DWP decision-makers.10 
Thus, the first five suggestions are structural in that they would curtail 
the scope and extent of discretion while the second five are epistemic in 
that they would involve enhancing the claimant’s role in the decision to 
impose a sanction with a view to improving the quality of that decision.

Other Reforms

Another proposal that merits serious consideration involves giving 
 constitutional status to ESC rights in the same way as it has been given to 
ECHR rights; imposing a duty on government and parliament to comply 
with international standards (and allowing the courts to make declarations 
of incompatibility); and/or imposing a duty on them to ‘have due regard’ 
to the rights contained in these international treaties. This would make 
the UK Government more accountable to international treaties it has rat-
ified and give greater protection to economic and social rights. However, 
in light of the opt-out secured for the UK and Poland from Protocol 7 
of the Lisbon Treaty11 and the fact that Tony Blair, who was then Prime 
Minster, made it absolutely clear that the UK would ‘not accept a treaty 
that allows the charter of fundamental rights to change UK law in any 

10   This distinction is based on Molander (2016). ‘Structural’ discretion refers to the scope 
and extent of discretion while ‘epistemic’ discretion refers to the quality of discretionary 
decisions and the reasoning associated with them.

11  Barnard (2008).

9 See Chapter 8 above.

http://dx.doi.org/10.1007/978-3-319-90356-9_8
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way’,12 and in light of the fact that the UK voted to leave the EU in the 
European Referendum in 2016, this is probably wishful thinking.

Prospects for Change

Unfortunately, because, until now, successive governments have been 
so committed to the principle of conditionality in the delivery of social 
security, and have clearly believed, as an article of faith, in the efficacy 
of benefit sanctions, they have been largely immune to any serious 
 proposals for reform. This commitment reached its apotheosis during 
the five years of the Coalition Government when Iain Duncan Smith 
was Secretary of State for Work and Welfare.13 Iain Duncan Smith 
increased the scope and severity of benefit sanctions in 2012 and refused  
to monitor their effectiveness or their impact on claimants’ well-being. 
However, he lost his job in 2015 and, while none of his seemingly more 
pragmatic successors14 has criticised or sought to reform the policy, none 
of them appears to have the same ideological commitment to it.

With Iain Duncan Smith no longer in office, the Conservative 
Government no longer having a majority in parliament and having 
to respond to a resurgent Labour Party, which is now committed to 
scrapping ‘punitive sanctions’,15 it is possible that the government may 
become more receptive to reform proposals like those listed above in the 
future. The much lower unemployment rate, the much-reduced number 
of unemployed claimants and the considerably smaller number of benefit 
sanctions imposed by the DWP may facilitate their reform. If not, and if 
the continuing injustice to the smaller number of people who are subject 
to benefit sanctions is seen to warrant it, consideration will need to be 
given to devising a system of support for the unemployed that does not 
entail the use of sanctions.

12   Reported in the House of Commons European Scrutiny Committee’s 35th Report of 
Session 2006–2007, HC 1014, para 52.

13   Margaret Hodge, who was Chair of the House of Commons Public Accounts Committee 
throughout this period, refers to his ‘ideological conviction’ in privatising the Work 
Programme but could equally well have been referring to his belief in the efficacy of ben-
efit sanctions and his indifference to the hardship they cause. See Hodge (2016).

14   Stephen Crabb, Damian Green, David Gauke and Esther Mcvey.
15   Labour Party (2017) Election Manifesto: Social Security, available at https://labour.org.

uk/manifesto/social-security/.

https://labour.org.uk/manifesto/social-security/
https://labour.org.uk/manifesto/social-security/
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Alternatives to Benefit Sanctions

In a recent contribution, Stuart White claims that there are two argu-
ments for conditionality16: a paternalist argument based on the belief 
that conditionality is good for the recipient of benefits, and a fairness 
argument based on the argument that it is fair to others.17 According 
to the principle of reciprocity, each of us owes our society, as a matter of 
fairness, a reasonably productive contribution in return for receiving a 
sufficiently fair share of the benefits generated by others but this requires 
a set of external conditions to be met. He goes on to suggest that these 
conditions comprise the existence of due process and dignity rights, fair 
taxation of asset income, recognition and support for care work, fair 
equality of opportunity and fair rewards, and to argue that, in the UK, 
they are currently not met.

Although a more restricted view of the justificatory conditions that 
need to be met is taken here, it is a central contention of this book that, 
in terms of their severity and duration, the fact that they take immediate 
effect, the suffering they impose on claimants, their limited effectiveness 
in getting claimants into employment, and the difficulties associated with 
challenging them, it is unlikely that the justificatory conditions are cur-
rently being met. It follows that sanctions as they exist today can not be 
justified. If it proves impossible through a set of reforms, such as those 
that listed above, to reform the sanctions regime so that the necessary 
justificatory conditions are met, then an alternative set of arrangement 
that does not depend on reciprocity or on conditionality needs to be 
considered. It is in this context that Stuart White considers the argument 
for an unconditional minimum income (UMI), otherwise known as Basic 
Income (BI). According to him,

The basic idea is that, since the background conditions … are not satisfied 
and there is a serious risk that they will not be satisfied in the future, we 
should proceed on the assumption that conditionality is likely to be unjust 
for the foreseeable future and that we should therefore seek to move away 
from it. Introducing a full BI, set at a level sufficient to meet a standard set 

16   White (2017).
17   Anders Molander and Gaute Torsvik (2015) argue that there are four arguments for 

mandatory activation. In addition to the two arguments by Stuart White, they refer  
to efficiency (the gains from mandatory activation outweigh the costs) and sustainability 
(mandatory activation helps to sustain the welfare state).
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of basic needs, with additional benefits to cover the higher living costs of 
sick and disabled people, is the ideal. However, even a partial BI, set at a 
level below this, would go some way towards reducing the stakes of unjust 
conditionality.18

one criticism of this argument is that it may be even more difficult to 
introduce a full BI, even a partial BI for the unemployed, than it would 
be to reform the current sanctions regime. However, although it cer-
tainly would not be easy to introduce BI, it would not be impossible.19 
Another criticism is that BI is ‘a wasteful distraction from more practical 
methods’, such as introducing real improvements to social security and 
a guarantee of full employment, for tackling poverty and inequality and 
ensuring that everyone has a right to an adequate income.20 Reforming 
benefit sanctions may turn out to be the best option.

ConCLusion: is there A WAy forWArD

Numerous policies could be adopted to improve the effectiveness of ben-
efit sanctions and reduce the hardship they cause, which drives many of 
its victims into destitution. Whether any of them will be implemented 
is an open question. If any of these policies were to be adopted in the 
future, the question would arise of why they had not been adopted in 
the past. For as long as a centrist government is in power, it is unlikely 
that any of the reforms will be implemented. However, there is now a 
very real prospect that a radical government, which is less committed to 
the principle of conditionality, might be elected in the foreseeable future. 
The Green Party21 committed itself to piloting a universal basic income 

18  White (2017: 191).
19   In Finland, under a two-year, nationwide pilot scheme, which began on 1 January 2017, 

2000 unemployed people between the ages of 25 and 58 are being given a guaranteed 
sum of €560 (£500) a month for two years. It replaces their unemployment benefit and 
they will continue to receive it if they find work. The government hopes it will encourage 
the unemployed to take on part-time work without worrying about losing their benefits 
and, by uncoupling work and social security, benefit sanctions for failing to look for work 
or take up offers of work will become a thing of the past. See Chakrabortty (2017).

20  See Piachaud (2016).
21  Bartley (2017).
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scheme in its 2017 election manifesto and the Labour Party has recently 
set up a ‘working group’ to investigate the feasibility of a basic income 
scheme and to report back on its conclusions before the next general 
election.22 If radical alternatives to a social security system that imposes 
extensive job search requirements and severe benefit sanctions are being 
seriously considered, the prospects for less radical but nonetheless signifi-
cant reforms must be better than has hitherto been the case.
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When benefit sanctions were at their peak, they constituted a modern 
Leviathan, a veritable monster that preyed on huge numbers of claimants 
and made their lives a misery.1 Although the number of benefit sanctions 
that are imposed on claimants in the UK has, thankfully, declined since 
their peak of over 1 million a year in 2013, their characteristic features 
are unchanged. The same means for punishing and disciplining the poor 
that were in place when unemployment was at its peak are still in place 
today, in spite of the fact that unemployment has fallen.

The account of benefit sanctions given in this book cannot claim to 
be neutral or ‘value free’. The underlying premise is that human rights 
include the right to a social minimum, i.e. to possess the basic necessi-
ties of life that enable people to live autonomous lives and maintain their 
self-respect. These human rights are universal and apply across the board 
to everyone, including people like ‘terrorists’ and people with ‘extremist’ 
opinions, asylum seekers, prisoners, ‘benefit cheats’ and ‘welfare tourists’, 
all of whom are frequently regarded as ‘outsiders’ who do not belong 
to civil society and who cannot claim the rights that apply to those who 
are members. This list of social outcasts includes those who are subject 
to benefit sanctions, who receive no income for extended periods, who 
often experience great hardship and who face the prospect of homeless-
ness and a life on the streets. However, as explained in the introduction, 

CHAPTER 12

Conclusion

1  Adler (2016).
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the primary aim of this book is to determine whether the benefit sanc-
tions regime in the UK is acceptable as it stands, whether it is capable of 
being reformed or whether it needs to be replaced. The book presents 
the empirical evidence on which such a judgment should be based.

With the demise of capital punishment, transportation and most 
forms of corporal punishment, imprisonment is now the most severe 
form of punishment in the UK. It deprives people of their liberty, the 
enjoyment of their personal possessions, normal sexual relationships and 
personal autonomy, and puts them at considerable risk of violence from 
fellow inmates.2 Whether it constitutes ‘cruel, inhuman or degrading 
treatment’ depends on whether the deprivation it entails is more severe 
than it needs to be to secure its ends: protecting the public by removing 
offenders from communities (incapacitation); punishing the offender by 
delivering retribution in an appropriate but proportionate way where a 
serious crime has been committed; serving as a deterrent to the offender 
and/or to others; and rehabilitating the offender.

As a penalty imposed by the state, benefit sanctions are obviously not 
as extreme as incarceration. Moreover, they make fewer headlines than 
the hounding of refugees and asylum seekers by the Home office, which 
entails persecution and deprives them, or threatens to deprive them, of 
their rights to enter or remain in the UK. However, that does not exon-
erate the persistent, insensitive, uncaring and relentless harassment by 
the DWP of those who fail to meet the requirements of conditionality in 
social security.

This book set out to ask whether the UK benefit sanctions regime 
constitutes ‘cruel’, ‘inhuman’ or ‘degrading’ treatment? In answering 
this question, the evidence relating to their efficiency in getting unem-
ployed, sick and disabled claimants back into paid employment, their 
impact on claimants’ well-being, and the justice involved both in admin-
istering and challenging benefit sanctions and in the relationship between 
the behaviour that gives rise to the penalty and the penalty itself, needs 
to be considered. The evidence presented in the book indicates that 
sanctions fail on all three counts in that they are inefficient, cause great 
suffering and are unjust.

Broadly speaking, it is contended here that there is widespread agree-
ment in society that the term ‘cruel’ is appropriate when the treatment 

2  Sykes (1958/2007).
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or punishment of an individual causes greater suffering than is neces-
sary, proportionate or appropriate3; treatment or punishment can be 
described as ‘inhuman’ if no human being could or should have to put 
up with it4; and as ‘degrading’ if it is experienced, by the victim, or by 
observers, as humiliating or undermining the person’s dignity.5 Although 
the tests are very stringent, the conclusion of this book is that benefit 
sanctions in the UK are actually more cruel, more inhuman and more 
degrading than they need to be.

Some readers will, no doubt, take the view that it is wrong to attach 
any conditions to the receipt of benefits for those who are out of work 
because everyone should be entitled to a basic minimum income from 
the state. They will regard the hardship that is undoubtedly associated 
with benefit sanctions as pointless and gratuitous and therefore as unjus-
tified and unacceptable. others will take the view that, because rights 
entail responsibilities, it is appropriate for the state to attach conditions 
to the receipt of benefits for those who are not in work. The question 
then arises as to whether the hardship that is associated with benefit sanc-
tions can be justified in terms of their effectiveness in persuading those 
on benefit to take up sustainable paid employment. For these readers, 
there will be a trade-off between hardship and effectiveness. If benefit 
sanctions were effective, they might consider that the hardship is a price 
worth paying.6 However, that would leave justice, which is arguably the 
most important criterion, out of the equation. In terms of justice, the 
UK benefit sanctions regime undoubtedly fails the test.
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