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INTRODUCTORY NOTE

The 104 articles in the fifth instalment of the Encyclopedia of Public International Law are
devoted to international governmental organizations and international cooperation of a
universal nature. Regional organizations and cooperation will be dealt with in the sixth
instalment. Here, as in other instalments, articles which relate to several subject areas are
included in the most appropriate instalment. Thus, the International Court of Justice is dealt
with in Instalment 1 which deals with the settlement of disputes.

To facilitate the use of the Encyclopedia, two kinds of cross-references are used. Arrow-
marked cross-references in the articles themselves refer to other entries, and are generally
inserted at the first relevant point in an article (e.g. The case was submitted to the
— International Court of Justice). For other topics for which a separate entry might be expected
but which are discussed elsewhere or under a heading which does not immediately suggest itself,
the title of the topic appears in the alphabetical sequence of articles with a cross-reference to the
article where it is discussed (e.g. INQUIRY see Fact-Finding and Inquiry).

At the end of each instalment there is an updated list of articles for the entire Encyclopedia.
Articles which have already appeared have a number in brackets identifying the instalment in
which they may be found.

The manuscripts for this instalment were finalized in autumn 1982.
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ADMINISTRATIVE TRIBUNALS see Ad-
ministrative Tribunals, Boards and Com-
missions in International Organizations;
International Labour Organisation Ad-
ministrative Tribunal; United Nations Ad-
ministrative Tribunal; World Bank Ad-
ministrative Tribunal

ADMINISTRATIVE UNIONS, INTER-

NATIONAL see International Administra-
tive Unions; Plurinational Administrative
Institutions

ARTISTIC WORKS, INTERNATIONAL
PROTECTION see Literary and Artistic
Works, International Protection

BANK FOR INTERNATIONAL
SETTLEMENTS

1. Background

The Bank for International Settlements
(Banque des réglements internationaux; Bank fiir
Internationalen Zahlungsausgleich) was created,
as envisaged in the — Young Plan, by an inter-
national agreement embodying the decisions
reached at the two conferences held in The Hague
in August 1929 and January 1930. Its registered
office is in Basle. By a convention concluded on
January, 20, 1930 with Belgium, France, Ger-
many, Great Britain, Italy and Japan, Switzerland
undertook to grant a legal charter to the Bank in
accordance with its statutes. The founders of the
Bank were the central banks of the above-named
countries, a Japanese commercial bank and an
American group of private banks. It opened for
business in Basle on May 17, 1930, having been
approved by Swiss federal and cantonal laws.

2. Functions

The original function of the Bank was to act as
the agent of the participating governments in
implementing the Young Plan; in particular it was
to receive the annuities payable by Germany and
distribute them among the creditor States. Its
activities in this field have been concluded in the
intervening period. The Bank’s main function
now is to promote cooperation among the central
banks; the aim of this cooperation is to maintain
an effective international monetary system and
overcome difficulties which could threaten the

free exchange of goods and services. The gover-
nors of the most important central banks meet
regularly at the Bank to exchange views and plan
any joint operations which prove necessary. In
particular, the Bank for International Settlements
serves as a secretariat for the governors of the
central banks of the member States of the Euro-
pean Communities and as an agent for the Euro-
pean Fund set up by the European Monetary
Agreement (— European Monetary Coopera-
tion). It is also the meeting place of the finance
ministers and central bank governors of the so-
called “Group of Ten”” (Belgium, Canada, France,
Federal Republic of Germany, Great Britain,
Italy, Japan, Netherlands, Sweden, United States;
Switzerland also attends regularly). The general
manager of the Bank is present at these meetings.
The Bank administers gold and foreign exchange
investments for central banks. It draws on its own
resources to take part in any needed financing
and credit operations (e.g. the support of Sterling
in the 1960s). It collects and interprets data on the
development of the international monetary and
credit market, in particular the Euro-dollar mar-
ket, and passes on its findings to the central
banks. In part this information is also published in
the Bank’s annual reports.

3. Organization

The organization of the Bank is set out in
its statutes (amended most recently in 1975).
The Bank is a company limited by shares
with an authorized capital of 1500 million gold
francs, a gold franc being equivalent to
0.290 322 58 gramme fine gold. The share capital
is divided into 600000 registered shares with
limited transferability. In contrast to general legal
practice, these registered shares do not give the
holders voting rights at the general meeting. The
Bank’s administrative structure is strongly
influenced by Anglo-American law. Management
policy is decided by one body, the Board of
Directors. There is no provision for separate
managing and supervisory boards. The Board
consists of five ex officio directors and a number
of appointed or elected directors. The ex officio
directors are the governors of the central banks of
the founding countries (Belgium, France, Ger-
many, Great Britain and Italy; the United States
never availed herself of her right to a seat and in
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1953 Japan renounced her claim). Five of the
other directors are appointed one each by the ex
officio directors to represent the finance, industry
or commerce of the countries concerned, while up
to a maximum of nine are elected by the Board
from among the central bank governors of the
other member countries (the Netherlands,
Sweden and Switzerland being regularly
represented). The elected directors remain in
office for three years, but may be re-elected.

The Board determines the management of the
Bank. As a rule it decides by a simple majority
(Art. 34). The Chairman of the Board is also the
President of the Bank.

The Bank’s business is conducted upon the
instructions of the Board by a general manager
and other senior officers appointed to assist him.
The general manager is appointed on the proposal
of the Chairman of the Board.

Voting rights at the general meeting are held
only by the central bank governors of the found-
ing countries and of those countries in which
shares of the Bank were originally subscribed;
they are in proportion to the amount of capital
subscribed in each country.

4. Legal Situation

The Bank is an international organization and a
— subject of international law. Its legal position
in Switzerland is regulated by the ‘“‘constituent
charter” which forms part of the Convention
concluded between Switzerland and the founding
States (see section 1 supra). According to this
charter the Bank enjoys tax freedom to a large
degree and, together with its capital and the assets
entrusted to it, is immune from all measures of
—» expropriation, confiscation or transfer restric-
tion (— International Organizations, Privileges
and Immunities).

Bank for International Settlements, Annual Reports
(since 1930).

P. EINZIG, The Bank for International Settlements (1930).

P. MENDES-FRANCE, La Banque Internationale, Contri-
bution a I'étude du probléeme des Etats-Unis
d’Europe (1930).

G. BEITZKE, Die Rechtsstellung der Bank fiir Inter-
nationalen Zahlungsausgleich (1932).

E.L: DULLES, The Bank for International Settlements at

Work (1932).

B. GRIZIOTTI, La Banque des Réglements Internationaux,
RdC, Vol. 42 (1932 IV) 353—-466.

HL. SCHLUTER, Die Bank fiir internationalen Zahlungs-
ausgleich (1932).

G.U. PAPI, The First Twenty Years of the Bank for
International Settlements (1951).

R. AUBOIN, The Bank for International Settlements 1930
to 1955 (1955).

H.H. scHLOSS, The Bank for International Settlements
(1958).

The Bank for International Settlements and the Basle
Meetings, Published on the Occasion of the Fiftieth
Anniversary 1930-1980 (1980).

HELMUT COING
BANKING INSTITUTIONS, INTER-
GOVERNMENTAIL, see Financial In-

stitutions, Inter-Governmental; International
Bank for Reconstruction and Development;
Regional Development Banks

BERNE UNION see Literary and Artistic
Works, International Protection; World In-
tellectual Property Organization

BRETTON WOODS CONFERENCE
(194)

1. History

The Conference of Bretton Woods was con-
vened by United States President Franklin D.
Roosevelt and took place in Bretton Woods (New
Hampshire) from July 1 to 22, 1944. It was attend-
ed by 44 States which were later to become
members of the — United Nations. The chairman
of the Conference was Henry Morgenthau, Jr.,
the American Secretary of the Treasury. The
British delegation was led by Lord John Maynard
Keynes, and the French delegation by Pierre
Mendes-France.

The Conference was one of the meetingsheld by
the States who were in the process of creating the
UN to discuss the world economic order in the
post-war years.

2. Aims

The main aims of the Conference were to set
up a new international monetary order and evolve
an international credit system for reconstruction
purposes (— Monetary Law, International).
These were considered essential for the world
economy in the coming years of peace.
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The experiences of the inter-war years had
shown that the gold standard was no longer func-
tioning satisfactorily and that, owing largely to
government-dictated measures, such as devalua-
tion, foreign exchange restrictions, foreign trade
barriers and bilateral payments agreements, the
free international exchange of goods was becom-
ing increasingly disrupted (— Economic Law, In-
ternational). It was generally felt that govern-
ments should be persuaded to abandon such
measures and that, based on international
agreements, international institutions should be
created which would supervise a multilateral in-
ternational payments system independent of the
gold standard, promote exchange stability and
eliminate foreign exchange restrictions, at least
for the transfer of goods and services (— Capital
Movements, International Regulation). Finally, it
was hoped to establish a basis for short-term, as
well as for medium- and long-term credits.

Two plans for the establishment of a multi-
lateral international payments system were placed
before the Conference: a British one prepared by
Keynes and an American one prepared by Harry
D. White. According to the British plan, an in-
ternational credit pool was to be created using a
new currency unit (bancor). For this purpose an
International Clearing Union was to be set up
(— Clearing Agreements). The central bank of
each member State would open an account with
the Union and use this channel to adjust its
international balance of payments. The Union
would be in a position to grant short-term inter-
national credits. The White plan, on the other
hand, envisaged an international stabilization
fund formed by contributions from the member
States. Every member would be able to claim
credit from the fund in amounts of up to 100 per
cent of its contribution. The fund’s holdings in
gold and currency would be free of foreign
exchange controls.

Both plans combined the idea of multilateral
accounting for the international transfer of pay-
ments with the possibility of short-term inter-
national credits. They committed the contracting
parties to accept stable exchange rates, which
could not be unilaterally adjusted without the
consent of the prospective international in-
stitution. Both plans also provided for measures
which could be brought into play if any of the

member States had excessive debtor or creditor
balances. The main difference between the two
plans was that the White plan aimed at an inter-
national fund financed by membership contribu-
tions and provided for a firm, upper limit for the
amount of credit that could be granted. There was
also variance of opinion as to the relationship of
the new institutions to the gold standard.

3. Results

The delegates to the Bretton Woods Con-
ference were divided into three commissions. The
first commission dealt with the establishment of
the — International Monetary Fund (IMF), the
second (under the chairmanship of Keynes) with
that of the — International Bank for Recon-
struction and Development (IBRD), while the
third discussed ‘“‘other means of international
financial cooperation”. This commission made a
number of detailed recommendations concerning
the fate of enemy assets (— Enemy Property) and
looted property (— Pillage). It also prepared
recommendations for economic and financial pol-
icy, suggesting the reduction of obstacles to in-
ternational trade, the promotion of international
commercial relations and the bringing about of
the orderly marketing of staple commodities at
prices fair to the producer and consumer alike
(— Commodities, International Regulation of
Production and Trade; — World Trade, Prin-
ciples).

The most important outcome of the conference
were the agreements establishing the IMF, based
essentially on the White plan, and the IBRD (also
known as the World Bank).

United Nations Monetary and Financial Conference,
Bretton Woods, New Hampshire, July 1 to July 22,
1944, Final Act and Related Documents (1944).
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J. VINER, Two Plans for International Monetary Speci-
alization, in: J. Viner, International Economics (1951)
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J. VINER, The Bretton Woods Agreements, ibid., 232-
246.
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CIVIL SERVICE,
INTERNATIONAL

1. Notion; Sources

The International Civil Service of the
— United Nations system has its distant historical
origins in the traditional pattern of conference
secretariats, and in the secretariats of some ad-
ministrative  unions  (— International Ad-
ministrative Unions), but has been influenced
mostly by the experience of the permanent
Secretariats of the — League of Nations and of
the — International Labour Organisation
(— International Secretariat). The emergence of
these organizations, and subsequently of the UN
and of the Specialized Agencies (— United
Nations, Specialized Agencies), as bodies pos-
sessing international legal personality and exten-
sive functions on the international plane, has had
a decisive influence on the creation and the
development of the modern international civil
service. The inter-governmental organizations
established in the aftermath of World War II
operate within a different political and organiza-
tional and national context than their predeces-
sors. Thus, the international civil service of the
UN and the Specialized Agencies should be
analyzed ad novo (cf. also — Civil Service,
European).

Despite common usage, there is no such thing as

an international civil service. There is a common’

system of salaries, allowances and benefits be-
tween the UN and most of the Specialized Agen-
cies which has its origin in the relationship
agreements concluded by the UN and thc agen-
cies concerned in pursuance of Arts. 57 and 63 of
the — United Nations Charter. The — Inter-
national Bank for Reconstruction and Develop-
ment, the — International Monetary Fund, the
— International Finance Corporation and the
— International Development  Association —
organizations whose annual budgets are financed
from funded capital subscriptions and which do
not utilize the assessment system of financing —do
not participate in the common system (— Finan-
cial Institutions, Inter-Governmental).

In 1974 the —.United Nations General
Assembly adopted the Statute of the International
Civil Service Commission (ICSC) .n order to ad-

vance greater coordination and uniformity be-
tween the secretariats of the UN and the Speci-
alized Agencies and to foster the development of a
single unified international civil service (prior to
that, an important coordinating role was per-
formed by the International Civil Service Ad-
visory Board). The Specialized Agencies have an
independent legal status, each organization being
a separate legal person with its own distinct in-
ternational secretariat. A staff member has a con-
tract with one particular organization only. He or
she cannot be transferred or seconded to another
Specialized Agency without his or her consent.
Accordingly, the statute of the ICSC provides
that it may perform its functions in respect of the
UN and those common system Specialized Agen-
cies that accept the statute.

In certain matters, the statute gives the ICSC
the power to make decisions which are binding on
the organizations. The statute has been accepted by
the — Food and Agriculture Organization, ILO,
— United Nations Educational, Scientific and Cul-
tural Organization, — International Civil Aviation
Organization, — World Health Organization,
— Universal Postal Union, — International Tele-
communication Union, ~» World Meteorological
Organization, Inter-Governmental Maritime Con-
sultative Organization (now — International
Maritime Organization), — World Intellectual
Property Organization and the — International
Atomic Energy Agency, and informally by the
Interim Commission of the International Trade
Organization (— General Agreement on Tariffs
and Trade) and the —» International Fund for
Agricultural Development.

The common system and the acceptance of the
ICSC'’s statute and its activities are further rein-
forced by the unifying influence of the ad-
ministrative tribunals (— United Nations Ad-
ministrative Tribunal; — International Labour
Organisation Administrative Tribunal; — World
Bank Administrative Tribunal; — Administrative
Tribunals, Boards and Commissions in Inter-
national Organizations). Moreover, Arts. 100 and
101 of the UN Charter and the Staff Regulations
and Rules of the UN inspired the corresponding
provisions in the constitutional instruments and in
the staff regulations and rules of Specialized
Agencies. Thus, it is possible, in a descriptive
rather than a strictly legal sense, to speak of and
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to discuss the international civil service. It is
composed of several categories of staff, such as
the general service (clerical, etc.), manual workers
and field service. The present article focuses on
the most important group of officials, those who
belong to the professional and higher categories,
whose appointment is largely governed by the
principle of geographical distribution discussed
below. :

The principal Charter provisions governing the
UN civil service are Arts. 100 and 101. Art. 100
provides for the principle of the independence of
the civil service and of the — United Nations
Secretary-General, who may not seek or receive
instructions from governments or other external
authorities and who shall be responsible only to
the UN. This article provides also for the duty of
member States to respect the exclusively inter-
national character of the responsibilities of the
Secretary-General and of the staff. Art. 101 pro-
vides that the staff shall be appointed by the
Secretary-General under regulations established
by the General Assembly, the paramount con-
sideration being ‘“‘the necessity of securing the
highest standards of efficiency, competence and
integrity. Due regard shall be paid to the im-
portance of recruiting the staff on as wide a
geographical basis as possible.”

2. Principles Governing Appointment and Service

The legislative history of the Charter and the
records of the Preparatory Commission of the
UN, convened in London shortly after the San
Francisco Conference, indicate that the inter-
national civil service was meant to be a continuing
and career service, that the principle of merit in
the selection of staff was to be indeed paramount,
and that the ‘“‘due regard” clause of Art. 101
reflected a secondary principle involving the
desirability of having the widest possible national
“representation” in the service. For many years
now, the General Assembly has interpreted Art.
101(3) of the Charter as involving ‘desirable
ranges” of posts in the professional and higher
categories for every State, to be taken as a guide-
line for staff composition. The desirable ranges
reflect three factors: membership of a State in the
organization (the principle of sovereign equality),
the contribution of the State to the assessed

budget (with a weighted value given to budgetary
contributions) and its population. In the course of
time, the actual formulae have been modified in
response to demands of the — developing States
to give greater weight to the membership factor.
Additional recruitment guidelines included pref-
erence to be given to young persons and to
women.

In UN practice, there has been very limited use
of competitive examinations (except mostly for
language specialists). The  “principle of
geograrbical distribution” has become increas-
ingly important, while the principle of merit faces
the danger of being relegated to a secondary
position. Some of the Specialized Agencies, where
the technical nature of jobs often offers a more
objective yardstick by which to measure merit,
have tended to follow more the practice of com-
petitive entry.

In all the organizations many candidates are
recruited on the basis of referral by governments.
The governmental influence on the appointment
process has been growing despite the principles
stated in Arts. 100 and 101 of the Charter and the
parallel constitutional provisions of
organizations. Although — nationality and geo-
graphical distribution may legally be taken into
account only with regard to recruitment, they also
have been increasingly affecting promotion,
placement and transfer of staff. In the UN and in
some agencies, considerable politicization of the
civil service has occurred. Despite the applicable
legal principles, it has become extremely rare for
the secretariats to appoint an individual to whose
recruitment his or her government is strongly
opposed. States which exert such pressure and
heads of the organizations, who should them-
selves determine whether a person is fit to be
appointed, may be reproached for violating Arts.
100 and 101 (and parallel provisions in the agen-
cies). Intervention by States with regard to the
careers of persons already appointed is partic-
ulariy questionable.

3. Types of Appointment; Termination of
Appointment

Although the Charter itself does not lay down
specific rules regarding the terms of appointment
of members of the staff, it was intended that the
majority of the staff should serve on permanent

other .
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contracts and enjoy security of employment
(tenure). This may be regarded as a necessary
implication of Arts. 100 and 101 pertaining to the
principles of independence and competence. In
the Specialized Agencies, where many posts are
highly technical, a greater interchange with outside
practitioners may be required for reasons of
efficiency (as is true, of course, also of many UN
posts). Thus, the statute of the IAEA provides
that the agency’s permanent staff be kept to a
minimum (Act. VII C). In the UN and in-many
other organizations, there has been a steady in-
crease in the percentage of staff members serving
on fixed-term contracts, often on temporary
assignment (secondment) from national govern-
ments. Fixed-term officials in general, whether
transferred by their States (seconded) or not, are
more vulnerable to pressures frem governments
than tenured officials. In many cases, fixed-term
contracts are not conducive to the acquisition of
greater competence. It is clear that secondments
on a large scale of national civil servants to inter-
national organizations may be a threat to the
international character and to the independence
of the Secretariat. Some organizations (e.g., in
theory, IAEA) treat officials seconded by
governments as if they had been directly ap-
pointed. The UN treats secondment as a tri-
partite arrangement involving the State, the
official, and the organization.

Administrative tribunals have had the occasion
to set forth the applicable legal principles when
organizations have yielded to governmental pres-
sure not to extend appointments of national civil
servants. In the Levcik Case, the UN Ad-
ministrative Tribunal (Judgment No. 192 of
October 11, 1974) stated that in the absence of a
secondment agreed to by all the parties, the
Secretary-General could not, in view of Art. 100,
“legally invoke a decision of a Government to
justify his own action with regard to the
employment of a staff member”. The ILO Ad-
ministrative Tribunal, discussing appointment and
reappointment of governmental officials, ruled
that the executive head of an organization
(IAEA) “may not forgo taking a decision in the
organization’s interests for the sole purpose of
satisfying a member State”. (In re Rosescu,
Judgment No. 431 of December 11, 1980.)

4. Legal Status

(a) Protection and immunities

A growing number of arrests and prosecutions
of members of the international civil service have
occurred, thus preventing the efficient perform-
ance of their functions and endangering the
independence of the service. By Resolution
35/213 of December 17, 1980, the UN General
Assembly reiterated the absolute necessity that
staff members be enabled to discharge their tasks
without interference on the part of member States
or other external authorities. The Assembly also
expressed concern about reports that privileges
and immunities of officials of the UN and of
Specialized Agencies had been encroached upon,
and appealed to member States to respect the
immunities and privileges of such officials
(— International Organizations, Privileges and
Immunities).

Similarly, the 21st General Conference of
UNESCO recently adopted a resolution (21
C/Resolution 25 of October 27, 1980), which
expressed deep concern at the arrest and im-
prisonment of a senior official of the Secretariat
on a visit to his home country and considered that
such violations seriously undermine the in-
dependence of the international civil service.

Apart from various headquarters agreements
(— International Organizations, Headquarters)
and other agreements governing immunities and
privileges of international civil servants in partic-
ular countries, there exist basic texts governing
the scope of immunities of international civil ser-
vants. They are: Arts. 104 and 105 of the UN
Charter, the corresponding provisions in the con-
stituent instruments of the Specialized Agencies,
Arts. V (concerning UN officials) and VI
(concerning experts on UN mission) of the Con-
vention on the Privileges and Immunities of the
United Nations (UNTS, Vol. 1, p. 15) and the
corresponding provisions (Art. VI and annexes) in
the Convention on the Privileges and Immunities
of Specialized Agencies (UNTS, Vol. 33, p. 261).

Under Section 18 of the UN Convention,
officials are immune from legal process in respect
of words spoken or written and of all acts per-
formed by them in their official capacity and from
national service obligations. By Resolution 76(I)
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of December 7, 1946, the General Assembly
specified that the privileges and immunities re-
ferred to in Art. V were to be granted to all
members of the staff with the exception of those
who are recruited locally and assigned to hourly
rates. Experts on mission for the UN are entitled to
immunity from personal arrest or detention, under
Section 22(a) of the UN Convention, even for
non-official acts.

As regards immunities, no distinction is made
between the professional category and the general
service and. other categories, nor are distinctions
made on grounds of nationality. Except for those
senior officials who under the UN Convention and
the Specialized Agencies Convention enjoy
diplomatic immunity, officials of the UN and of
the Specialized Agencies do not enjoy immunity
from arrest or prosecution for acts which are not
related to their official duties. The immunity is
therefore of a functional rather than a personal
nature. When a staff member is arrested by a
member State, such a State often argues that the
arrest is not in any way related to the official
duties of the international civil servant and that
the UN has no legitimate interest in the matter.

It is, of course, also conceivable that a State
might prosecute a staff member ostensibly for an
entirely private act, while aiming in reality at
punishing him or her for official acts. This gives
rise to the question as to who determines whether
the act impugned was an official act. The
Secretary-General of the UN has consistently
taken the position that he alone may decide what
constitutes an official act and whether to invoke
immunity or to waive it. In order to enable the
Secretary-General to make these determinations,
as well as to decide whether the organization
should exercise functional protection, the UN
must be given adequate opportunity to ascertain
for itself the relevant facts. This may be achieved
through gaining access to and conversing with the
detained official, being apprised of the grounds
for the arrest or detention, assisting the detained
staff member in arranging legal counsel for his or
her defence, and appearing in legal proceedings
to defend any UN interest affected by the arrest
or detention. The right of functional protection
was of course clearly recognized by the — Inter-
national Court of Justice (— Reparation for In-

juries Suffered in Service of UN (Advisory
Opinion)).

On the whole, international organizations have
been successful in protecting international civil
servants vis-a-vis States of which they are not
nationals but far less successful in protecting their
employees from their national States in cases of
detention in their home countries. Difficulties
arise when a detaining State refuses to cooperate
with the organization concerned. According to
section 30 of the UN Convention (see also section
32 of the Ipecialized Agencies Convention), if a
difference arises between the UN and a member
State, a request shall be made to the ICJ for an
advisory opinion on any legal question involved,
in accordance with Art. 96 of the UN Charter and
Art. 65 of the Statute of the ICJ. The opinion
given would not be merely advisory, but ‘‘shall be
accepted as decisive by the parties” (— Advisory
Opinions of International Courts). It should be
observed that the Secretary-General is not among
the principal organs of the UN authorized to
request advisory opinions.

(b) The employment relationship

International organizations have taken the
position that the employment relationship be-
tween the organizations and their staffs is not
subject to national law but is governed by the
internal law of the organizations (— International
Organizations, Internal Law and Rules). This
position has been recognized by national courts,
most recently in the case of Broadbent v.
Organization of American States (628 F. 2d 27
(D.C. Cir. 1980)). The Court referred to the
unique nature of the international civil service,
whose members must, within the mandate granted
by member States, be able to perform their duties
free from the peculiarities of national politics.
Citing the extensive staff regulations, grievance
procedures and right to appeal to an ad-
ministrative tribunal which are available to
employees of the — Organization of American
States, the Court stated that such international
organizations should not be bound by the
employment law of any particular member State.
Any attempt by the courts of one nation to ad-
judicate the personnel claims of international civil
servants would entangle those courts in the in-



8 CIVIL SERVICE, INTERNATIONAL

ternal administration of those organizations, open
the door to divided decisions of courts of different
member States, undercut uniformity in the ap-
plication of staff rules or regulations and under-
mine the ability of the organization to function
effectively. The Broadbent decision is obviously
also relevant to the organizations belonging to the
UN system.

Members of the international civil service have
legal rights and obligations wvis-d-vis their
organizations which are in part contractual and
may not be varied unilaterally by the organiza-
tion, and which are in part statutory and may be
varied, but usually with prospective effect only.
Staff regulations in the various -organizations
provide that such regulations may be amended as
long as the amendments are without prejudice to
the acquired rights of staff members. (See, for
example, UN Staff regulation 12.1). The scope of
acquired rights is difficult to determine and has
been subject to judicial contruction by the Ad-
ministrative Tribunals of the UN and of the ILO.
The leading cases on this point are Kaplan v. The
Secretary-General of the United Nations, UN
Administrative Tribunal, Judgment No. 19 of
August 23, 1953 and In re Lindsey, Administrative
Tribunal of the ILO, Judgment No. 61 of Sep-
tember 4, 1962. See also the opinion of the Legal
Counsel of the UN in United Nations Juridical
Yearbook, 1977, at p. 201. A recent judgment of
the UN Administrative Tribunal, Mortished v.
The Secretary-General of the United Nations,
Judgment No. 273 of May 15, 1981, was referred
on July 13, 1981 to the ICJ for an advisory
opinion in accordance with Art. 11 of the Statute
of the UN Administrative Tribunal. It is to be
hoped that the ICJ will contribute to a
clarification of the concept of acquired rights.
Given the immunity of organizations from the
jurisdiction of national courts in employment
disputes, conflicts regarding acquired rights and
other employment disputes are litigated by the
respective administrative tribunals (— Inter-
national Organizations, Legal Remedies against
Acts of Organs). '
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CUSTOMS COOPERATION
COUNCIL

The Customs Cooperation Council (CCC), with
headquarters in Brussels, is a specialized inter-
governmental organization for the study of cus-
toms questions (— Customs Law, International).
From limited European origins the CCC has
developed into an international organization of
world-wide scope and influence.

A first step towards the foundation of the CCC
was made by the Committee for European
Economic Cooperation (— European In-
tegration). A study group was set up on Septem-
ber 12, 1947 in Brussels with the task of initiating
preparations towards the establishment of one or
more — customs unions in Europe. In 1949 the
study group decided that the achievements
attained already, especially in the fields of a
common tariff nomenclature and a common
definition of value for customs purposes, should
be utilized. This decision was the origin of three
Conventions signed in Brussels on December 15,
1950: the Convention on Nomenclature for the
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Classification of Goods in Customs Tariffs (which
entered into force on November 11, 1959; UNTS,
Vol. 347, p. 127), the Convention on the Valuation
of Goods for Customs Purposes (which entered
into force on July 28, 1953; UNTS, Vol. 171, p.
305) and the Convention establishing a Customs
Cooperation Council (which entered into force on
November 26, 1952; UNTS, Vol. 157, p. 129).

The CCC is not merely the executive machinery
required for the interpretation and application of
the two specialized Conventions. It is also an
organization with a more general responsibility
“to secure the highest degree of harmony and
uniformity in [the members’] customs systems and
especially to study the problems inherent in the
development and improvement of customs tech-
nique and customs legislation in connection
therewith” (Council Convention, Preamble;
— Unification and Harmonization of Laws).

The delegates to the Council are represen-
tatives of the contracting parties to the Council
Convention (Art. II); they are mainly the heads of
national customs administrations. Normally they
meet in Brusseis once a year (Art. VII). The
Council is to be assisted by a Permanent Tech-
nical Committee and a General Secretariat (Art.
V). The Secretariat’s task is to study various
technical customs questions and assist the Coun-
cil, its committees and, when requested, national
administrations. Pursuant to Art. XII(b) of the
Convention, the financing of the Council’s budget
is allocated between individual members in ac-
cordance with a scale to be determined by the
Council.

For any State which is not a signatory to the
Convention the procedure for accession is govern-
ed by Art. XVIII(b). Instruments of accession
must be deposited with the Belgian Ministry of
Foreign Affairs, (— Depositary), which has to
notify all signatory and acceding governments and
the CCC Secretary-General of each such deposit.
As of July 1, 1981, the CCC had 93 contracting
parties.

The Council works through its four technical
committees. The Permanent Technical Commit-
tee, composed of all members of the Council,
deals with all technical work except that covered
by the Nomenclature and Valuation Committees.
The work of the Nomenclature Committee is the

basis for customs administration. It produces the
only internationally known system for this pur-
pose, called the CCC Nomenclature (CCCN),
formerly known as the Brussels Tariff Nomen-
clature (BTN).

The work of the Valuation Committee also
serves as a basis for customs administration. After
1953 the principle of ad valorem duty collection
called for a system of customs valuation. For
many years the CCC provided the only inter-
nationally accepted definition of value through its
Convention on the Valuation of Goods for Cus-
toms Purposes. A new system of valuation has
since emerged from the Tokyo Round of multi-
lateral trade negotiations within the framework of
the — General Agreement on Tariffs and Trade
(— World Trade, Principles; — International
Economic Order). This system entered into force
on January 1, 1981. Administration of the tech-
nical aspects of the new system are entrusted to a
technical committee under the auspices of the
CCC (Art. 18 of the Agreement on Implemen-
tation of Article VII of the General Agreement
on Tariffs and Trade (the Customs Valuation
Code) of April 12, 1979, and Annex II).

The Harmonized System Committee was
charged with developing a harmonized commodity
description and coding system based on the
CCCN (— Commodities, International Regula-
tion of Production and Trade). With regard to the
harmonization of customs régimes, the CCC has
established 11 conventions and 30 recom-
mendations on customs procedures and anti-
smuggling measures. One of the most important
conventions dealing with the simplification and
harmonization of all customs procedures, the
Kyoto Convention of May 18, 1973, systematically
lays down the basic principles of the different
customs procedures. In 1979 the Council
established a new body, the Policy Commission,
which is a small representative group of Council
members. Its task is to consider and advise on
important policy matters and to act as a dynamic
steering group for the Council.

For the future work of the CCC concerning the
development of the harmonized commodity de-
scription and coding system, there are plans for
another technical committee to be formed and to
begin work from January 1, 1985.
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DUMBARTON OAKS
CONFERENCE (1944)

At the Conference held at Dumbarton Oaks
(Washington, D.C.) from August 21 to October 7,
1944, the United States, the United Kingdom, the
Soviet Union and China discussed proposals for
an international organization to be established
under the name of ‘“The United Nations™.

The meeting was one of a series attended by
leading representatives of the major Allied Powers
during World War II; whereas the other meetings
were devoted exclusively or mainly to war aims,
the Dumbarton Oaks Conference was concerned
only with preparations for the establishment of an
institution which was to replace the — League of
Nations and remedy its failings.

The idea of creating a world-wide organization
after World War II to promote international
peace and international security had already
found expression in the - Atlantic Charter
(1941) and the “United Nations” Declaration of
January 1, 1942. The Chinese Government
endorsed the proposals formulated during the
course of the second Moscow Conference attend-
ed from October 19 to 30, 1943 by the Foreign
Ministers of the United States, the United King-
dom and the Soviet Union (Cordell Hull,
Anthony Eden and Vyacheslav Molotov). At the
1943 — Tehran Conference, Franklin D. Roos-
evelt, Winston Churchill and Joseph Stalin
expanded these proposals.

The initiative for the meeting at Dumbarton
Oaks was taken by the United States and stemm-
ed from the conviction of President Roosevelt,
supported by his Secretary of State Hull, that an
agreement among the major Allied Powers on the
establishment of a world organization would be
easier to achieve during the war than after it. A

“Possible Plan for a General International
Organization”, drafted by the United States State
Department in the light of experience gained with
the League of Nations and presented to President
Roosevelt on December 23, 1943, was used as the
basis for preliminary discussions among the
governments concerned. Later amendments were
influenced by a document issued in April 1944 and
entitled ‘“Postulates, Principles and Proposals for
the International Law of the Future”, which on
the instigation of Professor Manley O. Hudson
had been prepared over the previous two years by
some 200 lawyers and legal theorists drawing on
earlier plans for a world peace organization
(— Peace, Proposals for the Preservation of).
The negotiations at Dumbartorr Oaks were
divided into two phases. From August 21 to Sep-
tember 28, 1944, talks took place between
representatives of the United States, the United
Kingdom and the Soviet Union. From September
29 to October 7, 1944, delegates of the United
States and the United Kingdom discussed the
same topics with China as the major Allied Power
in the Pacific region. The Soviet Union did not
wish to negotiate directly with China as she had
not yet entered the war with Japan. Contrary to
the Soviet proposal for an organization for the
promotion of peace on the one hand, and a
separate institution for economic and social
cooperation on the other, it was decided to adopt
the Anglo-American proposal for the establish-
ment of a single organization with comprehensive
powers. Following the recommendations of the
Bruce Committee, which had been set up by the
League of Nations in 1939, these powers were to
extend into economic and social fields, whereby
new forms of international organization were
envisaged, characterized by the establishment of
subordinate organizations within the framework-of
the main organization. Some of these were dis-
cussed at Dumbarton Oaks, while others were
conceived at a later date (— United Nations,
Specialized Agencies). The results of the nego-
tiations are to be found in a document entitled
“Proposals for the Establishment of a General
International  Organization” (the so-called
“Dumbarton Oaks Proposals’), which was pub-
lished on October 9, 1944, embodying the jointly
prepared recommendations submitted by the
delegations to their respective governments. This
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document was forwarded to the signatory States
of the “United Nations” Declaration of January
1, 1942 as the basis for the formulation of a
charter for the new world organization, which was
to be drafted at the San Francisco Conference
(April 25 to June 26, 1945; — United Nations).

The Dumbarton Oaks proposals were not in-
tended as a draft charter text, but in twelve
chapters they already contain the major portion
of the provisions on purposes and principles,
membership, and the structure, functions and
procedure of the organs of the new world
organization. These provisions were repeated
substantially intact in both sequence and for-
mulation (in particular, those on purposes and
principles) in the — United Nations Charter. At
the San Francisco Conference they were merely
supplemented by provisions on matters which had
been left open for further discussion. These in-
cluded questions of a political nature such as the
prohibition of intervention in matters within a
State’s — domestic jurisdication (— Non-Inter-
vention, Principle of), eligibility for membership
(mainly because Ambassador Gromyko’s aim was
to have all 16 Soviet republics accepted as found-
ing members), the voting procedure in the General
Assembly and the Security Council (in particular
the — veto question), details concerning the
Trusteeship Council and a — United Nations
trusteeship system to replace the — mandate sys-
tem of the League of Nations, the establishment
of the — International Court of Justice to replace
the — Permanent Court of International Justice,
and the possibility of Charter revision. The “‘mis-
cellaneous provisions” and the final clauses
(Chapters XVI and XIX of the Charter) are also
absent from the proposals.

The problems which remained unresolved at
the Dumbarton Oaks Conference were discussed
in talks between Churchill, Eden and Stalin in
Moscow from October 9 to 20, 1944, in exchanges
of — notes between the United States, the United
Kingdom and the Soviet Union, and at the
— Yalta Conference (1945). Prior to the San
Francisco Conference, the American States dis-
cussed the plans for a future world organization at
the Inter-American Conference on Problems of
War and Peace held in Mexico City from
February 21 to March 8, 1945. The basis for these
discussions was a report of the Inter-American

Council of Jurists on the Dumbarton Oaks pro-
posals dated December 8, 1944,

A Commentary on the Dumbarton Oaks Proposals for
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Organisation, British Command Paper, Cmd 6571
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THE UNITED NATIONS see United Nations
Economic and Social Council

ECONOMIC COMMISSIONS OF THE
UNITED NATIONS see Regional Com-
missions of the United Nations

FINANCIAL INSTITUTIONS,
INTER-GOVERNMENTAL

1. Historical Background and Development

Inter-governmental financial institutions have a
relatively brief history. They were created in re-
sponse to the devastation of world-wide conflict
and collapse in two world wars, in order to es-
tablish a world-wide system of economic coopera-
tion as the basis for reconstruction, development
and prosperity. The — Bank for International
Settlements was founded in 1930 in connection
with arrangements for the settlement of financial
questions arising out of World War 1
(— Dawes Plan; — Young Plan). The Articles of
Agreement of the two principal institutional pil-
lars of the existing international economic system,
the — International Monetary Fund and the
— International Bank for Reconstruction and
Development (World Bank), were adopted at the
United Nations Monetary and Financial Con-
ference at Bretton Woods, New Hampshire on
July 22, 1944 as part of post-war planning for a
better future (— Bretton Woods Conference).
They were followed by the establishment of
— regional development banks and other in-
stitutions for international economic cooperation,
resulting in an extensive and complex institutional
framework that has facilitated the growth of the
international economy and provided machinery
for dealing with common economic and financial
problems in areas in which uncoordinated national
policies have proven themselves inadequate
(— International Economic Order).

In recent years, building on important accom-
plishments often taken for granted, such as post-
war reconstruction (— European Recovery Pro-
gramme) and the establishment of a multilateral
system of payments and transfers for current in-
ternational transactions (market convertibility)
among the industrial countries, the activities of
the development banks have focused on the
economic growth of — developing States, to

* which the International Monetary Fund has made

its unique contribution by supporting policies of
monetary stability as the essential basis for sus-
tainable economic growth (— International Law
of Development). A necessary aspect of this
evolution has been the growth of rules, proce-
dures and practices affecting international
economic activities, which reflect the existence
and activities of these institutions.

2. General Characteristics

Inter-governmental financial institutions com-
bine specialized financial functions, expertise and
resources with a decision-making procedure based
on — weighted voting that seeks to reflect a
broad balance among the interests of the mem-
bership. They are administered by Executive
Boards of Directors, to which Directors are ap-
pointed or elected by members. These Boards are
responsible for conducting the business of their
institutions, act on the basis of extensive dele-
gated powers, and are assisted by an international
staff. The effective implementation of the pur-
poses of these institutions is predicated on their
ability to carry out financial operations in an
environment of economic — interdependence. In
order to mobilize public and private resources
effectively, they must achieve and maintain
confidence in the financial prudence of their ad-
ministration.

The legal context for the operation of these
institutions is based on the national — sover-
eignty of the participating States and on the agreed
scope and methods of cooperation among them.
The purpose of cooperation is to deal with com-
plex interactions among their economies, which
have both legal and economic aspects. The activi-
ties of these institutions have fostered the emer-
gence and development of international economic
law, with its unique blending of the concepts and
principles of law and economics, of sovereignty
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and interdependence, and of public and
— private international law (— Economic Law,
International; — Capital Movements, Inter-
national Regulation; — Monetary Law, Inter-
national).

With the phenomenal growth of the inter-
national economy since the end of World War 11
and its current problems of adjustment, and the
commitment of the international community to
the promotion of economic development, the in-
stitutions have gone through different phases. At
first they had to be made to work as operational
institutions. Then, they have had to deal with rapid
changes in the economic circumstances of their
membership. In the process of deploying the
financial leverage of their resources in support of
internationally agreed economic policies, they
have assumed an increasing range of respon-
sibilities. This process is evidenced on the legal
plane by amendments to the institutions’ Articles
of Agreement (described in the articles dealing
with those institutions), but the growing volume
and complexity of their substantive activities may
be best appraised by an examination of their
Annual Reports.

International financial institutions have a
unique combination of law and policy-making and
operational features that have made them
effective and adaptable. In this they have become
the models for international agreements on spe-
cialized activities in various fields.

3. The Principal Institutions

(a) International Monetary Fund

The International Monetary Fund is a universal
inter-governmental organization with broad pur-
poses and responsibility for the oversight of the
international monetary system. The essential
purpose of this system is to provide a framework
that facilitates the exchange of goods, services and
capital among countries, and that sustains sound
economic growth. A principal objective of the
Fund is the continuing development of the orderly
underlying conditions that are necessary for
financial and economic stability in all member
countries.

The financial role of the Fund is based on its
purpose, set out in Art. I(V) of its Articles of
Agreement: ’

“To give confidence to members by making the
general resources of the Fund temporarily
available to them under adequate safeguards,
thus providing them with opportunity to correct
maladjustments in their balance of payments
without resorting to measures destructive of
national or international prosperity.”

In pursuing its financial role, the Fund uses its
own resources, and obtains further resources from
countries in a strong balance-of-payments and
reserve position, to make them available to coun-
tries in balance-of-payments need. In pursuing its
monetary role, the Fund makes available these
resources in support of comprehensive economic
policies of balance-of-payments adjustment. The
support of adjustment in fields such as budgetary,
credit, and foreign exchange policies is based on
principles and techniques designed to achieve
effectiveness while paying due regard to the
domestic social and political objectives, the
economic priorities, and the circumstances of
members, including the causes of their balance-of-
payments problems. In relation to developing
countries, the Fund seeks to make development
possible and efficient by supporting a financially
sound basic framework for the economic policies
of which development policies are an integral
part, and which can be the basis for attracting
finance for investment from both official and
private sources (— Foreign Investments).

The Fund also allocates special drawing rights
(SDRs) to its members (all of which are now
participants in the Fund’s Special Drawing Rights
Department), and pursues the objectives of
promoting better international surveillance of in-
ternational liquidity and making the SDR the
principal reserve asset in the international
monetary system.

(b) World Bank

The World Bank is similarly a universal inter-
governmental organization, and with an actual
membership similar to that of the Fund it is the
leading source of development lending (— Loans,
International). The Fund and the World Bank are
closely linked, both institutionally and in practice,
and their objectives are complementary. While
the Fund’s activities deal with the operation of the
international monetary system and the balance-of-
payments policies of members, the Bank
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promotes investments for the development of
productive resources. The same is true for the
regional development banks. Whereas the
resources of the Fund have been obtained so far
only from official sources, mostly on the basis of
subscriptions by members but also to some extent
by official borrowing, the World Bank has
obtained most of its resources from non-official
sources by borrowing in the market against the
backing of official credit by its members in the
form of the unpaid portion of capital subscription.
It has been said, although with a measure of
oversimplification, that the World Bank must
borrow in order to lend. In order to mitigate the
financial terms resulting from this mostly market-
based funding, the — International Development
Association was established in 1960 as a member
of the World Bank Group with subscribed official
resources, so that development assistance could
be made available to the poorest members on
concessional terms. A similar development of
resource-blending through special funds is
observable in the experience of the other
development banks.

4. Significance of Institutions

Inter-governmental financial institutions chan-
nel, mobilize, catalyze and administer financial
resources to promote internationally agreed
economic objectives. They are active in support-
ing appropriate national macro-economic and in-
vestment policies, and in the case of the
development banks, actual investments. By doing
so, they provide the machinery for international
cooperation where the need for it is generally
accepted and give impetus to economic
development. They also provide a forum for con-
tinuing international discussions on how to deal
with new developments, changing circumstances,
and the ways and means for fulfilling their pur-
poses.

Like their sovereign members, the institutions
themselves are both the subjects and the shapers
of public international law (— Subjects of Inter-
national Law), and have affected in various ways
the development of private international law.
Their substantive activities and technical in-
novations make them a continuing and important
source of development in the growing field of
international economic law.
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FOOD AND AGRICULTURE
ORGANIZATION OF THE UNITED
NATIONS

A. Establishment and Constitutional Mandate: 1.
Establishment. 2. Constitutional Mandate.-B. Mem-
bership: 1. Original and Additional Members. 2. Asso-
ciate Members. — C. Structure: 1. Conference. 2. Council
and its Standing Committees. 3. Statutory Bodies. 4.
Director-General and Secretariat.—D. Finances. - E.
Decision-Making Process: 1. Elections. 2. Other
Decisions. — F. Activities: 1. General. 2. Production In-
crease and Resource Management. 3. Social Promotion.
4. Food and Nutrition. 5. Commodity and Trade
Problems. - G. Special Legal Aspects: 1. Treaty-
Making. 2. Standard Setting. 3. Legislative and In-
stitution-Building Assistance.

A. Establishment and Constitutional

Mandate
1. Establishment

A United Nations Conference on Food and
Agriculture was convened by President Franklin
D. Roosevelt at Hot Springs, Virginia, in May-
June 1943. It adopted a final act, signed by 44
governments, as well as a formal declaration, and
established an Interim Commission, whose prin-
cipal task was to formulate ‘“‘a specific plan for a
permanent organization™ and thus also to draw up
a Constitution. The first session of the FAO Con-
ference was held at Quebec from October 16 to
November 1, 1945; on the opening day, 34 States
became members of FAO by signing the
Constitution, which thus came into force eight
days before the — United Nations Charter. The
premises made available to the Interim Com-
mission at Washington became the provisional
headquarters of FAO until 1951, when it was
transferred to Rome,
Headquarters

upon conclusion of a
Agreement with the Italian

Government (— International Organizations,
Headquarters). The assets of the International
Institute of Agriculture (IIA) (1905-1946), in-
cluding its valuable documentation, devolved
upon FAO.

2. Constitutional Mandate

The aims of FAO are set forth concisely in the
Preamble of the Constitution:

“raising levels of nutrition and standards of

living. . .;

securing improvements in the efficiency of the

production and distribution of all food and

agricultural products;

bettering the condition of rural populations;

and thus contributing toward an expanding

world economy and ensuring humanity’s
freedom from hunger”.

The methods designed to achieve those aims
are defined in Art. I of the Constitution (‘‘Func-
tions of the Organization’), which also defines the
term ‘“agriculture” as including fisheries
(— Fisheries, International Regulation), marine
products, forestry and primary forestry products.
Apart from continuing the function (previously
exercised by the IIA) of collecting, analyzing and
disseminating information, FAO was to

“promote . . . national and international action

with respect to:

(a) scientific, technological, social and
economic research relating to nutrition, food and
agriculture;

(b) the improvement of education and ad-
ministration relating to nutrition, food and agri-
culture, and the spread of public knowledge of
nutritional and agricultural science and practice;

(c) the conservation of natural resources and
the adoption of improved methods of agricultural
production;

(d) the improvement of the processing, mar-
keting and distribution of food and agricultural
products;

(e) the adoption of policies for the provision of
adequate agricultural credit, national and inter-
national;

(f) the adoption of international policies with
respect to agricultural commodity arrange-
ments.”’

Pursuant to Art. I(3) (a) of the Constitution, it is
also a function of FAO ‘to furnish such
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technical assistance as governments may request’’.
No such provision exists in the UN Charter, nor
in the constitutions of other organizations in the
UN system that were adopted in the immediate
post-war period.

B. Membership

1. Original and Additional Members

Annex I to the FAO Constitution enumerates
45 States that are eligible for original member-
ship, which is acquired by deposit of an instru-
ment of acceptance in accordance with Art. XXI
of the Constitution; with the exception of the
Soviet Union, all these States became members of
FAO. Other States may, upon application, be
admitted by a two-thirds majority of the Con-
ference (Constitution, Art. II(2)). Membership
increased from 39 in 1945 to 152 in 1981.

2. Associate Members

Any — non-self-governing territories may, upon
application by the Member Nation responsible for
their international relations, be admitted by the
Conference as Associate Members of FAO
(Constitution, Art. II(3)). All 18 territories so
admitted (in the 1950s and early 1960s) have
meanwhile acquired independence and full
membership (— Decolonization; — New States
and International Law).

C. Structure

FAO’s structure, as derived from its Con-
stitution, is similar to that of most organizations in
the UN system (— United Nations, Specialized
Agencies).

1. Conference

The supreme organ is the Conference, “in
which each Member Nation . . . shall be represent-
ed” (Constitution, Art. ITII(1)), and which holds
regular biennial sessions (annual until 1949) and
special sessions if necessary. Apart from providing
policy guidance, the Conference exercises
exclusive responsibility for dealing with, or taking
final decisions on, certain key issues such as:
approval of the programme of work and budget
and the scale of contributions; admission of new
members; election of the independent chairman
and members of the Council and of the Director-
General; adoption of amendments to the Con-

stitution, the General Rules of the Organization
(GRO) and the Financial Regulations; and ap-
proval of conventions drawn up under Art. XIV,
and agreements negotiated under Art. XII or XV,
of the Constitution.

2. Council and its Standing Committees

The Council was given its present inter-govern-
mecntal structure in 1947, and its membership
gradually increased from 18 to 49. Art. V(3) of the
Constitution provides that the Council “shall have
such powers as the Conference may delegate to
it”’, but some functions are specified in the Con-
stitution itself (e.g. in Arts. VI, XI, XIV), and
most of them in the General Rules (mainly GRO
Rule XXIV). The Council normally holds four
sessions in each biennium. Its deliberations are
based, in a large measure, on the reports of the
standing inter-governmental committees enu-
merated in Art. V(6) of the Constitution. Three
small committees of seven to eleven members
meet in private three to four times in a biennium:
the Programme and Finance Committees, and the
Committee on Constitutional and Legal Matters.
Five ‘“open membership” committees (Com-
modity Problems; Fisheries; Forestry; Agricul-
ture; World Food Security) hold public sessions
only once or twice in a biennium. The functions
and operating procedures of these committees are
laid down in the General Rules (GRO Rules
XXVI to XXXIV).

3. Statutory Bodies

A characteristic feature of FAO may be
found in the large number of (predominantly
governmental, mostly regional) bodies established
either by Conference or Council resolutions under
Art. VI, or by conventions or agreements drawn
up under Art. XIV of the Constitution. These
“statutory bodies” have made important con-
tributions to regional cooperation in many fields,
and have also influenced global programming.
The same is true of Regional Conferences held
predominantly at the ministerial level in years
between two FAO Conference sessions.

4. Director-General and Secretariat

The Director-General, acting under ‘the
general supervision of the Conference and
Council, . . . shall have full power and authority to
direct the work of the Organization” (Con-
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stitution, Art. VII(4)). His functions, as laid down
in, or derived from, the Constitution and the
General Rules, are similar to those of executive
heads of other organizations in the UN system; he
is endowed with important discretionary powers
with respect to the formulation of programmes
and priorities, and the choice of implementation
methods. The present incumbent, Edouard
Saouma (Lebanon), was elected for a 6-year term
in 1975 and re-elected for a similar term in 1981.

The Secretariat consists of Headquarters;
Regional Offices (Africa; Asia and Pacific;
Europe; Latin America; Near East) and Liaison
Offices (North America; UN, New York; UN
Specialized Agencies, Geneva); Joint Divisions
established with certain — United Nations
Economic Commissions and with the — Inter-
national Atomic Energy Agency; FAO represen-
tatives at country level, and field staff. FAO has
for many years been the largest Specialized
Agency, but any staff increases since the mid-
1970s have been limited essentially to outposted
or field staff. Of the total staff of 8500 employed
in 1981, 4000 (or 47 per cent) were at Headquar-
ters; however, of the professional posts, only 31.5
per cent were at Headquarters, with 68.5 per cent in
field projects, FAO Regional or Country Offices, or
Joint Divisions.

D. Finances

The resources and financial management of
FAO do not differ in any significant way from
those of other organizations in the UN common
system (— International Organizations, Financing
and Budgeting). In view of the growth of FAO’s
tasks, membership, and staff, and taking into ac-
count inflationary pressures, the Regular Budget
has grown from $8.36 million in 1946-1947 to
$366.64 million in 1982-1983. What is more
remarkable is the progressive increase of extra-
budgetary resources, which amounted to some
$580 million in 1980-1981, despite a decline in the
proportion of resources derived from the
— United Nations Development Programme
(from 86 per cent in 1970 to 61 per cent in 1980).

E. Decision-Making Process

1. Elections

Elections in most FAO organs usually take
place by — consensus (acclamation), on the basis

of Rule XII(9) (a) of the General Rules (and
analogous provisions in Rules of Procedure of
other organs) providing that the Chairman of
Conference or Council may propose appointment
“by clear general consent’” where the number of
candidacies does not exceed the number of
vacancies (— Voting Rules in International Con-
ferences and Organizations). For certain elections
(e.g. Chairman and Members of the Council;
Director-General), secret ballots are mandatory in
all cases.

2. Other Decisions

For decisions on substantive questions, voting
procedures exist for all governing and most statu-
tory bodies, but are rarely used. Most topics on
which decisions have to be taken by Conference
or Council are carefully examined by Standing
Committees of the Council, which frequently
adopt recommendations with a view to approval
by consensus. Informal consultations or contact
groups are occassionally used to prepare the
ground for a consensus. The facts that (a) the
number of resolutions is very limited, and (b) the
narrative reports adopted at each session of a
governing body may also reflect minority views,
further contribute to obviating the need for
recourse to formal voting. However, for decisions
requiring a qualified majority (e.g. amendments to
the Constitution, the General Rules or the
Financial Regulations; approval of the budget
level), a roll call vote is mandatory.

F. Activities
1. General

FAO’s functions derive from the Con-
stitution and cover a wide area. The collection,
analysis and dissemination of information remain
an important task which serves to improve
continuously FAQ’s statistical and analyticai
framework for short- and long-term outlook and
action. However, an increasing emphasis is placed
on FAOQO’s operational and promotional role,
especially by way of technical assistance and
generation of investment for the improvement of
agriculture, fisheries, forestry, nutrition, natural
resources management, and living standards of
the rural population in — developing States.

2. Production Increase and Resource Management

Highest priority is given by FAO to an
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increase in food production, at least sufficient to
keep pace with population growth, on a sustained
basis, i.e. accompanied by rational management
of productive resources and ecological balance.
The measures taken and envisaged require im-
portant capital inputs; improvement of in-
frastructure; research and training. They are in-
tended to promote more effective methods in crop
protection (— Plant Protection, International)
and conservation; animal health; product
processing; marketing and credit. FAO’s
efforts are therefore oriented to directing in-
creased investments and human resources toward
agricultural development (see also — International
Commission for Food Industries; — International
Fund for Agricultural Development; — World
Food Council).

3. Social Promotion-

In FAQO’s activities, the social aspects are
increasingly relevant, especially as small holders,
share-croppers and landless farmers often do not
benefit from major investments. It is in that sense
that the World Conference on Agrarian Reform
and Rural Development (WCARRD), convened
by FAO in July 1979, probably made a major
impact by promoting agrarian reform, access of
farmers to productive assets, credits,
cooperatives and markets. FAO programmes and
resources have subsequently been reoriented to
promote the implementation of the WCARRD
programme of action.

small

4. Food and Nutrition

Nutrition programmes include
FAO/WHO Food Standards
established concurrently with the Codex Alimen-
tarius Commission in 1961, as well as assistance to
governments in developing integrated national
food control systems (— World Health Organiza-
tion).

the Joint

Programnic,

5. Commodity and Trade Problems; World Food
Security

Analysis and evaluation of commodity prob-
lems in terms of trade have always played a
major part in FAQO’s activities. The creation of
various commodity councils and of the — United
Nations Conference on Trade and Development
have somewhat modified its oricntation but have

not reduced its importance (— Commodities, In-
ternational Regulation of Production and Trade).
The monitoring and limited regulating functions
of the Committee on Commodity Problems and
its inter-governmental Commodity Groups, and
the consultative mechanism of the Sub-Commit-
tee of Surplus Disposal constitute the main ele-
ments in this area. The achievement of food
security is one of FAO’s major goals. In this
regard, the FAO Plan of Action on World Food
Security recommended the adoption of food grain
stock policies and indicated the criteria for
management and release of national stocks. This
was supplemented by a Food Security Assistance
Scheme in favour of low-income food-deficit
countries and by the Global Information and
Early Warning System.

G. Special Legal Aspects

1. Treaty-Making

A number of treaties has been drawn up by
FAO both in accordance with Art. XIV of the
Constitution, or outside the constitutional
framework, for submission to a conference of
plenipotentiaries convened by FAO. Deposi-
tary functions are exercised by the Director-
General in respect of all treaties adopted under
Art. XIV, and of other treaties if provided for
therein. A list of treaties with indications as to
their status is submitted as a “Statutory Report”
to each Conference session.

2. Standard Setting

(a) International agreements. A limited num-
ber of standards, or provisions allowing the adop-
tion of standards by statutory bodies, have been
included in certain treaties adopted under Art.
X1V, e.g. International Plant Protection Con-
vention (UNTS, Vol. 150, p. 67), Plant Protection
Agreement for South-East Asia and the Pacific
Region (UNTS, Vol. 247, p. 400), Agreement
establishing the General Fisheries Council for the
Mediterranean (UNTS, Vol. 490, p. 444), the lat-
ter containing clauses for the adoption of poten-
tially binding fishery management recom-
mendations (with a procedure for “opting out”
within specific time limits). Most standard-setting
activities of the FAO take place by instruments
other than treaties (— International Legislation).
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A few examples are given herein below.

(b) Codex Alimentarius. The Codex Alimen-
tarius Commission was established in 1961 by
concurrent resolutions of the FAO Conference
(Conf. Res. 12/61) and the World Health Assem-
bly (WHA 16/42). About 180 standards concern-
ing individual commodities, as well as certain
general standards and codes of practice, had been
adopted by 1981 within the Codex Alimentarius
Commission framework. The elaboration takes
place through a number of Codex Committees
and government consultations, according to a
fairly complex procedure, set forth in the Com-
mission’s Procedural Manual. Once a standard is
adopted by the Commission, governments are
invited to accept it, either as adopted or with
specified deviations. Any State accepting a stan-
dard must ensure that any food imported or
produced for domestic consumption conforms
with the standard (Dobbert, Decisions of Inter-
national Organizations, pp. 238-256).

(c) Commodity arrangements. Notwithstanding
Art. I(2) (f) of the FAO Constitution (quoted
above), the negotiation and conclusion of formal
commodity agreements has customarily been left
to the UN, then to UNCTAD and to commodity
councils established by such agreements.
However, informal and more flexible arrange-
ments, covering essentially the same subjects as
commodity agreements, have been made under
FAO auspices.

(d) FAO Principles of Surplus Disposal. These
Principles were adopted by FAO in 1953 to
prevent harmful effects of large-scale surplus
supplies on normal trade patterns and on domes-
tic price structures (— World Trade, Principles).
The Consultative Sub-Committee on Surplus
Disposal (CSD) was established to act as a con-
sultative body for transactions on concessional
terms, including food aid projects (— World Food
Programme (UN/FAO)), and the range of such
transactions was further broadened in 1969/1970.
The Principles were made subject to acceptance
by individual States and have in fact gained wide
acceptance (Conf. Res. 14/53; Dobbert,
Decisions of International Organizations, pp. 259-
275).

(e) International Undertaking on World Food
Security. The world food crisis of the early 1970s
focused attention on uncertainty of food supplies

in many developing countries. To promote col-
lective action, FAO drew up an international
undertaking, approved in principle by the FAO
Conference in 1973 (Conf. Res. 3/73), sub-
sequently supported by the World Food Con-
ference (Res. XVII), and adopted by the FAO
Council at its 64th Session in 1974 (CL Res. 64/1).
Acceptance of the Undertaking implies, inter alia,
the obligation to implement national stock poli-
cies designed to ensure a minimum safe level of
basic food stocks in times of crop failures or
natural disasters. By the end of 1981, the Under-
taking had been accepted by 82 Member Nations of
FAO and by the — European Economic Com-
munity (for more details and follow-up action, see
ECOSOC Doc. E/1981/22, paras. 87-105).

3. Legislative and Institution- Building Assistance

Collection, analysis and dissemination of legal
information, and performance of legal research
are largely geared to assistance in food, animal,
plant, agrarian, forest, and wildlife legislation
(— Wildlife Protection), as well as natural
resources law in general. This implies a parti-
cularly strong emphasis on institutional and in-
ternational law in such areas as water law (espe-
cially river law and watershed management;
— River Pollution Control; — Water, Inter-
national Regulation of the Use of), fishery law
(under the impulse of the new law of the sea;
— Conferences on the Law of the Sea), and
environmental law (e.g. environmental impact
assessment, protection of regional seas;
— Environment, International Protection).
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J.P. DOBBERT

GENERAL AGREEMENT ON
TARIFFS AND TRADE (1947)

I. Membership of GATT. II. Origin and Organiza-
tional Development: A. Origin and Provisional Ap-
plication. B. Institutional Framework. C. Amendments
to GATT. D. Supplementary Agrecements. II1. Inter-
national Trade Rules between Members: A. Most-
Favoured-Nation Treatment. B. Reduction of Tariffs. C.
Non-Tariff Trade Barriers: 1. National Treatment. 2.
Quantitative Restrictions. 3. Anti-Dumping Duties and
Subsidies: (a) Dumping. (b) Subsidies. (c) Product-
related taxes. 4. Other Barriers. D. State Trading. IV.
Dispute Settlement. V. Achievements of GATT.

The General Agreement on Tariffs and Trade
(GATT), originally a multilateral treaty contain-
ing general principles and rules for international
trade (UNTS, Vol. 55, p. 187; — Treaties, Multi-
lateral), has gradually by subsequent decisions of
the contracting parties been transformed into an
international organization (— International
Organizations, General Aspects), although GATT
does not refer to itself as such.

I. MEMBERSHIP OF GATT

Membership in GATT has steadily increased to
87 States (as of January 1, 1982), which account
for more than 80 per cent of world trade; in
addition, 30 newly-independent States whose
trade had already been brought within GATT
before independence apply GATT de facto. All
the main market-economy oriented industrialized
States are members; some State-trading countries
have also become members (Czechoslovakia in
1948, Yugoslavia in 1966, Poland in 1967,
Romania in 1971, Hungary in 1973). The group of
— developing States is represented by 52 de jure
and 30 de facto members. The — European
Economic Community on which the competence
for concluding trade agreements with third States
has been conferred by its member States
(— European Communities: External Relations),
is not formally a member of GATT, but takes
part in the trade negotiations within GATT and
signs and accepts the respective agreements
together with its member States.

II. ORIGIN AND
ORGANIZATIONAL DEVELOPMENT

A. Origin and Provisional
Application

During the Second Session of the Preparatory
Committee for the UN Conference on Trade and
Employment (held in Geneva from April 10 to
October 30, 1947) which had drafted a Charter for
an International Trade Organization (— Havana
Charter), the participating States had simul-
taneously conducted multilateral trade negotia-
tions for the reciprocal reduction of customs
tariffs (— Customs Law, International). At the
end of the Session it was decided to put that part
of the draft Charter which dealt with multilateral
trade relations separately and provisionally into
operation to serve as treaty basis for the agreed
tariff concessions. The articles of that part of the
draft Charter together with the so-called ““Sche-
dules” of the tariff concessions made by each
State were put into the form of a separate treaty
(named the ‘“‘General Agreement on Tariffs and
Trade”) and attached to the Final Act of the
Session which was signed by the participating
States on October 30, 1947. On the same day, the
23 signatories of the Final Act drew up a Protocol
of Provisional Application of GATT (UNTS, Vol.
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55, p. 308) which was subsequently accepted by
the signatories of the Final Act and went into
effect for those States on January 1, 1948 or after
acceptance if that came later.

Thereafter, participation in GATT was effected
in each case by way of accession to the Protocol
of Provisional Application which required the
prior consent by two-thirds of the parties to the
Protocol. Newly-independent States which were
formerly dependent territories of GATT members
could accede by way of succession if sponsored by
the respective GATT member (Art. XXVI
GATT; cf. — State Succession).

The GATT itself was never ratified (or “ac-
cepted” in the terminology of GATT) by the
parties to the Protocol of Provisional Application,
except by Haiti. Today, the binding force of
GATT still rests on this Protocol (an outstanding
anomaly in the practice of — treaties after so
many years of provisional application), but the
effective application of GATT has not suffered
from this formal imperfection. The reason GATT
members thought it desirable to leave GATT un-
der provisional application was the stipulation of
the Protocol which allowed them to maintain their
existing national legislation even if its protec-
tionist features (e.g. import quotas, discriminatory
taxation, balance-of-payments restrictions, and
agricultural marketing systems) were at variance
with the provisions of the GATT.

B. Institutional Framework

Because it was thought that GATT would be
superseded by the international trade organiza-
tion to be established under the Havana Charter,
its articles did not provide for any institutional
framework. In those articles of GATT where
collective action of the contracting parties is
needed for their application (e.g. for admission of
new parties, for dispensing a GATT member from
certain GATT obligations (so-called ‘‘waivers”),
or for adoption of amendments), the reference to
the contracting parties acting collectively is in-
dicated in the language of the article by using
majuscules (“CONTRACTING PARTIES”). In
such cases, decisions are taken at the periodic, as
a rule annual, Conferences of GATT members or
by correspondence. Some important substantive
decisions specifically referred to in the articles of
GATT (e.g. those mentioned supra) require a
two-thirds majority; other substantive and pro-

cedural decisions require only a simple majority
of the members present and voting (Art. XXV).
In most cases, however, decisions have been
taken without a formal vote (cf. — Consensus).

After it became apparent that the Havana
Charter would not enter into force, an in-
stitutional structure representing the bare mini-
mum required was gradually created by a series of
decisions at GATT Conferences. After having
initially used the services of the —» United
Nations, a permanent GATT Secretariat was
established; its Executive Secretary (later named
Director-General) has, since 1955, been entrusted
with the functions of a depositary for GATT and
its supplementary agreements. In the earlier years
an intersessional committee was regularly set up
by each GATT Conference for the period until
the next Conference. In 1960, this committee was
replaced by a permanent Council of Represen-
tatives (with membership open to all GATT
members); this Council received authority to
decide urgent or routine matters between the
annual GATT Conferences unless a GATT
member requested the deferment of the matter to
the next Conference. The annual GATT Con-
ferences have remained, however, the primary
forum where all important decisions are taken.

In addition, for some important functions of
GATT, several standing committees have been
established: the Balance of Payments Restrictions
Committee (1958), the Trade and Development
Committee for maiters relating to developing
countries (1965), and the Consultative Group of
18 for high-level discussion of GATT policies
(1975). Numerous ad hoc bodies (commissions,
working groups, panels) for preparatory work
specific consultations, and dispute settlement
procedures have been set up by the GATT Con-
ference or the Council. Although the provisions
of GATT are silent on the establishment of sub-
sidiary organs, the implied power of the CON-
TRACTING PARTIES (acting collectively
through the Conference or the Council) to create
the necessary institutional framework for the
administration of GATT has not been disputed.

C. Amendments to GATT

Amendments to GATT are effected by proto-
cols of amendment. They enter into force if ac-
cepted by two-thirds of the contracting parties,
but only for those who have accepted them
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(— Treaties, Revision). The key provisions of
GATT (Arts. I and II) and the amendment pro-
cedure itself (Art. XXX) may be amended only if
accepted by all contracting parties. The procedure
for the modification of the annexed ‘““Schedules”
of concessions is described in section IIL.B. infra.
GATT has been amended (under the régime of
provisional application) by several successive
protocols (1948: UNTS, Vol. 62, pp. 30, 40, 56
and 80; UNTS, Vol. 138, p. 334; 1949: UNTS,
Vol. 62, p. 113; 1955: UNTS, Vol. 278, p. 320;
1965: UNTS, Vol. 572, p. 320), the most im-
portant being the addition of a new part IV
(Trade and Development) which requires the
contracting parties to pay special regard to the
economic needs of the less-developed countries
and not to ask for full — reciprocity in negotiat-
ing trade concessions with them. The effort of the
1955 Review Conference to transform GATT into
a genuine international organization failed
because the Agreement of March 10, 1955 for the
establishment of an “Organization for Trade
Cooperation” for the administration of GATT did
not gain the necessary number of ratifications.

D. Supplementary Agreements

Apart from the time-consuming formal
amendment procedure, other ways of improving
the legal framework of GATT have been used.
For the purpose of interpreting, implementing
and, in certain sectors (textiles, agriculture), even
modifying certain provisions of GATT, sup-
plementary agreements have been negotiated
among GATT members and put into operation
separately. The most important are the Cotton
Textiles Agreement (1962), succeeded by the
Multifibre Textiles Arrangement (1973), and the
Anti-Dumping Code Agreement (1967, revised
1979). Equally important are the Agreement on
the Interpretation of Articles VI, XVI and XXIII
relating to export subsidies and countervailing
duties (1979), and the Agreements on Technical
Barriers to Trade, on Import Licencing Proce-
dures, and on Government Procurement (all
1979). This practice may be recommendable in-
asmuch as it provides for a more flexible and
expeditious management of special problems
which are of concern only to some GATT members,
but it may also create intricate legal problems in the
interpretation of the respective GATT provision

regarding those GATT members which are not or
are yet to become parties to such supplementary
agreements.

III. INTERNATIONAL TRADE
RULES BETWEEN MEMBERS

The object of GATT (according to its — Pre-
amble) is the reduction of customs tariffs and
other barriers to trade and the elimination of
discriminatory treatment in international com-
merce (— World Trade, Principles). The principal
rules directed to this end are the following:

A. Most-Favoured-Nation
Treatment

The basic rule (Art. I) is the obligation of
GATT members to accord each other un-
conditional most-favoured-nation treatment in
their mutual trade relations; any tariff or other
concession granted by a GATT member to a
“product’’ originating in or destined for any other
country (not necessarily a GATT member) must
be accorded ‘“‘immediately and unconditionally”
to the like product originating in or destined to all
other GATT members (— Most-Favoured-Nation
Clause). This obligation relates not only to cus-
toms tariffs and other charges, but also to any
other regulation affecting the imported or expor-
ted product. The most-favoured-nation treatment
has not, however, been extended to other com-
mercial transactions between GATT members
which do not technically constitute import or
export of ‘“products”, such as international
transport (— Traffic and Transport, International
Regulation), transfer of patents, licences and
other invisibles (— Industrial Property, Inter-
national Protection), or capital movements
(— Capital Movements, International Regula-
tion).

Thus, a GATT member may claim, in principle,
equal or non-discriminatory treatment of its
exports and imports in any other member State of
GATT. There are, nevertheless, some important
exceptions to this rule, in part already contained
in GATT articles and in part established by sub-
sequent decisions of GATT Conferences by way
of a “waiver” under Art. XXV:

(a) Frontier traffic advantages need not be
extended to other GATT members (Art. V(1)).
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(b) Preferential treatment in pre-existing zones
(e.g. the —» British Commonwealth, the French
Union (— France: Overseas and Dependent Ter-
ritories), and Benelux (— Benelux Economic
Union)) could be maintained, but margins of
preference were not allowed to be raised (Art. 12
to 4)).

(c) GATT members entering a — customs
union or — free trade area which fulfils the
requirements of Art. XXIV are not obliged to
extend the advantages under the internal régime
of the customs union or free trade area to other
GATT members; regional or bilateral preferential
arrangements which do not fulfil these require-
ments may nevertheless be (and indeed have been
in several cases) allowed by a special “waiver”.

(d) Preferential tariffs granted by industrialized
GATT members to imports from developing
countries, including special advantages to the
“least developed” among them, under the so-
called Generalized System of Preferences, and the
exchange of tariff and other trade concessions
exclusively among developing countries on a glob-
al or regional basis for the expansion of their
mutual trade have now become permanently al-
lowed under the so-called ‘enabling-clause” in
the decision of November 28, 1979.

The favourable attitude towards regional pref-
erence zones, even if they fall short of a full
customs union, is based on the assumption that
regional economic integration will stimulate the
economic development within such zones and
eventually result in a higher potential for inter-
national trade, provided that no new trade bar-
riers are created by the participants in such zones
vis-a-vis third countries.

B. Reduction of Tariffs

The tariff concessions made in 1947 by each
GATT member in the first round of multilateral
negotiations in Geneva which were embodied in
the *Schedules” annexed to GATT, became
thereby “bound’, in the terminology of GATT,
meaning that “bound” tariffs may not legally be
raised or, if lowered to zero, reintroduced within
successive three-year periods (Art. XXVIII).
Even after the lapse of each period, they may be
raised only by applying for renegotiation with
those other GATT members which have a sub-
stantial interest in the respective tariff concession;

if such negotiations fail, the aforementioned
GATT member may nevertheless raise or modify
the tariff, but in that case the other GATT mem-
bers are, for their parts, also free to withdraw
equivalent tariff concessions initially negotiated
with the aforementioned GATT member. The
“binding” of tariff concessions is to some extent
weakened by the so-called “escape clause™ (Art.
XIX) under which a GATT member may suspend
a tariff concession for a certain product if, due to
“unforeseen developments”, it is imported in such
“increasec guantities”” as to cause or threaten
“serious injury to domestic producers of like or
competitive products”, to the extent and for such
time as it is necessary to prevent or remedy the
injury; but here again, other affected GATT
members may for their part suspend equivalent
concessions. In practice, however, applications for
the withdrawal of concessions and the rather rare
cases of action under the “escape clause” have
normally been settled successfully by negotiation
(e.g. by offering alternative concessions of equal
value).

Since 1947 six more general tariff negotiation
“rounds’’ have been held within GATT: Annecy
(1949), Torquay (1951), Geneva (1956), the “Dil-
lon Round” (1960-1962), the “Kennedy Round”
(1964-1967), and the “Tokyo Round” (1973-
1979). As in 1947, the results were embodied in
“Schedules’” (either separate or consolidated with
the earlier “‘Schedules” of each country) and by
special protocols, which were signed and ac-
cepted by GATT members, made part of GATT
and thereby ‘‘bound” with the legal effect de-
scribed above. Each new *“‘Schedule” entered into
force between all GATT members as soon as it
was accepted by the respective GATT member,
with the proviso, however, that new concessions
could be withheld as long as the principal supplier
of the respective product had not yet accepted the
protocol. Special tariff negotiation rounds have
taken place where a new member had to offer
concessions as the price of entry, and where the
formation of a customs union affecting ‘“‘bound”
tariffs was concerned, as in the case of the com-
mon customs tariff of the EEC.

For the tariff negotiations, various procedures
have been used. While in the first five rounds
concessions were commonly negotiated between
the principal supplier and purchasing countries on
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a product-by-product basis, in the last two rounds
tariff rates were reduced primarily in a more
general way on a linear or percentage basis. The
seven successive rounds have succeeded in elim-
inating tariffs for nearly half of the imports of
industrial products and in reducing tariffs for the
rest to between five and ten per cent on the
average. Art. XXVIII*® of GATT recognizes the
desirability of periodic multilateral tariff nego-
tiations for the further reduction of tariffs, but
does not create a definite obligation or a fixed
period of time for entering into such negotiations.
Moreover, it seems that the efforts to reduce
tariffs on industrial products have already reached
their limit and that non-tariff barriers to trade
have now become more significant than customs
tariffs. Already the ‘“Tokyo Round” focused more
on the elimination of non-tariff barriers, on the
treatment of agricultural imports, which had been
largely excluded from previous negotiations, and
on the encouragement of the export of tropical
products from developing countries.

C. Non-Tariff Trade Barriers

1. National Treatment

GATT members are required to treat products
imported from other GATT members, once they
have passed customs, on the basis of complete
equality with products of domestic origin (Art.
III). The products of a GATT member imported
into the territory of any other GATT member
may not be made subject, directly or indirectly, to
internal taxes or other charges in excess of those
applied to “like” domestic products and must be
accorded treatment no less favourable than that
accorded to ‘‘like” products of national origin in
respect of all laws, regulations and requirements
affecting their internal sale, distribution or use.
This provision of GATT is designed to prohibit
internal laws and regulations which discriminate
against imported products and might thereby im-
pair the value of customs tariff reductions and
other trade liberalization measures. In the~ap-
plication of this provision, difficulties of inter-
pretation may arise as to the definition of “like”
domestic products; an interpretative note (to Art.
III, in Annex I of GATT) makes it clear that all
products, which are *‘directly competitive or sub-
stitutable”” may be considered as such. Subsidies,

including income tax refunds to domestic
producers, are expressly allowed (Art. III(8) (b));
but product-related tax rebates would probably be
inconsistent with the object and purpose of this
Article.

2. Quantitative Restrictions

Quantitative import or export restrictions of
any kind (e.g. import or export quotas, restrictive
use of import or export licences, controls of in-
ternational payments for imported or exported
products) are generally prohibited (Art. IX)
because of their possible distorting effect on the
normal flow of trade. They may be imposed only
to the extent, and for the time necessary, on the
following grounds: to prevent critical shortages of
essential products in the exporting country, to
protect the functioning of an internal marketing
system for agricultural or fishery products, to
safeguard the external balance-of-payments situ-
ation (Art. XII), or, under the ‘“escape clause”
(Art. XIX), to prevent serious injury to domestic
production by a substantial increase of imports. If
quantitative restrictions are resorted to, GATT
prescribes elaborate rules to assure their non-
discriminatory application (Art. XIII). They have
to be applied in such a manner as to leave to each
GATT member, as far as possible, a proportional
share of its earlier trade either by opening global
quotas or, if this is not feasible, by distributing
quotas on the basis of an appropriate reference
period. These rules also have to be applied where
tariff quotas are used (i.e. where a favourable rate
is limited to a certain quantity of imports, follow-
ing the exhaustion of which a substantially higher
or even a prohibitive rate is imposed). Excep-
tionally, quantitative restrictions for balance-of-
payments reasons may discriminate against hard
currencies under the same conditions as such dis-
crimination is allowed with respect to foreign
exchange restrictions under the — International
Monetary Fund Agreement (Art. XIV). To avoid
the imposition of quantitative restrictions in a
balance-of-payments crisis GATT members have
occasionally resorted to a general surcharge on all
(including-**bound") tariffs or equivalent measures
(e.g. requiring prior payment deposits). Although
such measures have no legal basis in GATT, they
have been condeoned in GATT practice because
they were considered less discriminatory than
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quantitative restrictions. Developing countries are
practically exempted from the above-mentioned
rules on quantitative restrictions because of their
notoriously weak balance-of-payments position

(Art. XVIII).

3. Anti-Dumping Duties and Subsidies

GATT recognizes the detrimental effect of
dumping and subsidies on fair competition in
international trade but, yielding to the reality of
the widespread use of such practices, does not go
so far as to lay down general prohibitions in this
respect. GATT tries rather to avoid the escalation
of such measures and countermeasures in the
form of anti-dumping or countervailing duties by
regulating the conditions and limits under which
such duties may be imposed, thereby confining to
a minimum their impact on the free flow of
trade.

(a) Dumping

GATT authorizes the levying of anti-dumping
duties, but restricts their use to those cases which
come under its definition of dumping (lower
export price than the usual price charged for the
like product within the exporting country or, in
the absence of such a price, lower than a price
calculated on the basis of production costs plus a
reasonable addition for selling costs and profit)
and where ‘“material injury” is thereby caused or
threatened to the industry in the importing coun-
try. Moreover, the anti-dumping duty may not be
higher than the margin of dumping (Art. VI(1 to
2)). To prevent abuses in the application of such
duties, the industrialized GATT members which
belong to the — Organisation for Economic Co-
operation and Development (OECD) concluded
the 1967 Agreement on Implementation of Arti-
cle VI (the so-called “Anti-Dumping Code’’). A
revised version of the Code was adopted in 1979
and accepted by the EEC and most OECD States
including Japan and the United States.

(b) Subsidies

Originally, GATT did not contain a restriction
on the use of subsidies as instruments of economic
policy. Only notification of their nature, extent,
and reason was required if they had a likely
impact on the volume of trade (Art. XVI(1)); the
only countermeasure was to levy countervailing

duties (Art. VI(3)). However, the 1955 revision of
GATT added a restriction on the use of export
subsidies on “primary” (i.e. agricultural, fishery,
and forestry) products if the exporting GATT
member would thereby get more than an equi-
table share of world exports in the respective
product as compared with a previous represen-
tative period (Art. XVI(3)), and the so-called
“stand-still provision” which urged the gradual
elimination of export subsidies on other products
(minerals and manufactured goods) and pro-
hibited new or higher subsidies in the meantime
(Art. XVI(4)). No agreement on the elimination
of existing export subsidies on industrial products
was forthcoming, but the main industrialized
(OECD) countries, for their part, put the “stand-
still”” obligation first temporarily and later (in the
Declaration of 1960) permanently into effect,
while the developing countries still remain free to
use production or export subsidies for their
economic development. In any case, countervail-
ing duties may be imposed by the importing
GATT member on subsidized products under the
same conditions as in the case of dumping (Art.
VI3 and 6): here also “material injury” must be
present and the duty must be limited to the
margin of subsidy). A supplementary Agreement
on the Interpretation of Articles VI, XVI and
XXII1, concluded in 1979, more clearly defines
the conditions and procedures under which coun-
tervailing duties may be imposed; this agreement
has already been accepted by the EEC and most
OECD States, including Japan and the United
States. The main cases which have given rise to
controversy under the GATT provisions on sub-
sidization of exported products are the United
States Domestic International Sales Corporation
system and the subsidization of the steel industry
in the EEC.

(c) Product-related taxes

It is expressly recognized by Art. XVI(4) that
the exemption of exported products from internal
product-related taxes (e.g. value-added taxes) or
the refund of such taxes upon export of the
product do not justify ‘anti-dumping or counter-
vailing duties because, according to international
practice, the importing country usually imposes its
own product-related taxes on imported products.
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4. Other Barriers

GATT contains further provisions designed to
eliminate other non-tariff barriers such as those
relating to the transit of goods (Art. V), methods
of customs valuation, which gave rise to the con-
troversy about the United States’ use of the so-
called “selling price system’ for imported chem-
ical products (Art. VII), fees and formalities con-
nected with imports and exports (Art. VIII), and
regulations concerning marks of origin (Art. IX).
By supplementary agreements concluded during
the Tokyo Round, rules concerning government
purchases (restricting discrimination against
foreign suppliers) and rules concerning so-called
“technical’ barriers (recommending the adoption
of internationally recognized technical norms and
standards) have been established.

D. State Trading

State-owned or State-controlled enterprises
may, if guided by political considerations in their
commercial activities, create obstacles to inter-
national trade. Therefore, in their dealings with
imports arid exports, they are under an obligation
to act in a manner consistent with the general
principle of non-discriminatory treatment and
solely in accordance with commercial con-
siderations (Art. XVII). Tariff concessions which
are “bound” in the schedules may not be im-
paired by protectionist import practices of State
monopolies (Art. II(4)). Additional safeguards
are contained in the Protocols of Accession of
Poland, Romania, and Hungary.

IV. DISPUTE SETTLEMENT

If a GATT member alleges that it has been
deprived of its benefits under GATT by actions of
other GATT members in violation of their obli-
gations, the parties to the dispute are under an
obligation to consult and negotiate with each
other with a view to arriving at an amicable
adjustment of the situation (Art. XXII(1);
—> Peaceful Settlement of Disputes). If these
negotiations fail, the aggrieved party may apply to
the GATT Conference for an authorization to
suspend an equivalent part of its obligations un-
der GATT vis-a-vis the guilty party (Art.
XXIII(2)); this sanction has sb far been imposed

GENERAL AGREEMENT ON TARIFFS AND TRADE (1947)

only once in the history of GATT,; all other
disputes have been otherwise settled (— Inter-
national Obligations, Means to Secure Perfor-
mance).

Within this rather simple GATT framework for
conflict resolution, an elaborate dispute settle-
ment mechanism has gradually been developed in
GATT practice through the establishment of ad-
ditional procedures for facilitating voluntarily
settlements. These procedures contain elements
of quasi-judicial adjudication (— conciliation and
mediation); they make extensive use of ‘“‘working
parties” which consist of all interested GATT
members, including those involved in the partic-
ular dispute, or “panels” which consist of three
or five neutral and independent experts, for the
assessment of the factual and legal situation.
These “working parties” or ‘“panels’ — whichever
is deemed more suitable for the handling of the
dispute — are set up by the GATT Conference or
the Council. On the basis of their assessment of
the situation and in consultation with the parties
to the dispute, they report to the Conference or
the Council with recommendations for ap-
propriate action towards the settlement of the
dispute. Most disputes have eventually been
resolved by a voluntary settlement, or, where this
could not be achieved, have been left undecided
by — acquiescence of the parties.

These additional dispute settlement procedures
have not been institutionalized by a formal
amendment to GATT. An effort to in-
stitutionalize the panel procedure was rejected at
the 1955 Review Conference because discretion
and flexibility in the handling of disputes was
preferred to the establishment of an obligatory
quasi-judicial procedure. At the Tokyo Round,
however, the CONTRACTING PARTIES adop-
ted the “Understanding” of November 28, 1979,
whereby they agreed that the customary practice
in the field of dispute settlement which is de-
scribed in the Annex to the Understanding, should
be continued in the future. The supplementary
agreements concluded at the Tokyo Round in
1979 make special provision for similar dispute
settlement procedures before the standing spe-
cialized committees which have been set up
under most of these agreements for their im-
plementation.
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V. ACHIEVEMENTS OF GATT

During the past 35 years of its existence GATT
has effectively contributed to the continuous
expansion of world trade particularly between the
industrialized countries, although the full liberal-
ization of international trade has still not been
attained (world exports in nominal US dollars were
56 000 million in 1948, 128 000 million in 1960,
312000 million in 1970 and 1985000 million in
1980). By the flexibility of its rules and procedures
and by the pragmatism of its approach to trade
conflicts, GATT has been able to preserve its legal
framework for international trade and to keep new
disintegrating trends (e.g. national and regional
protectionism, growing State intervention, im-
balance of the international monetary system
(— Monetary Law, International), persistent sec-
toral trade problems with regard to agricultural,
textile and steel products, pressure by developing
countries for more favourable terms of trade)
within reasonable bounds despite their being
aggravated by the world-wide recession. In its
policy relating to developing countries where
GATT competes with the — United Nations Con-
ference on Trade and Development, GATT has, by
according those countries non-reciprocal pref-
erential treatment, taken far-reaching practical
measures which have strengthened their com-
petitive position in international trade.
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INDUSTRIAL PROPERTY,
INTERNATIONAL PROTECTION

A. Notion: 1. Definitions. 2. International Systems of
Protection. — B. Historical Evolution of Legal Rules,
C. Current Legal Situation: 1. Paris Convention. 2.
Patent Cooperation Treaty. 3. European Patent System.
4. African Intellectual Property Organization. 5. Inter-
national Registration of Marks. 6. International Deposit
or Registration of Industrial Designs and Appellations
of Origin. - D. Special Legal Problems: 1. Revision of
the Paris Convention. 2. Community Patent Con-
vention; Community Trade Mark. 3. Budapest Treaty. -
E. Evaluation.

A. Notion

1. Definitions

The notion of protection of industrial property
is to be understood in the sense given to it by the
Paris Convention for the Protection of Industrial
Property of March 20, 1883. Art. 1(2) of that
Convention states:

“The protection of industrial property has as its

object, patents, utility models, industrial

designs, trademarks, service marks, trade
names, indications of source or appellations of
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origin, and the repression of unfair com-

petition.”

The same Convention gives a rather broad
definition of the term “industrial property” in
Art. 1(3):

“Industrial property shall be understood in the

broadest sense and shall apply not only to

industry and commerce proper, but likewise to
agricultural and extractive industries and to all
manufactured or natural products. . . .. ”

Together with copyright, industrial property
forms part of the broader field of intellectual
property, comprising, generally speaking, the
creations of the human intellect. Copyright
protects literary and artistic works (— Literary
and Artistic Works, International Protection).
Both industrial property and copyright are within
the competence of the same — United Nations
Specialized Agency, the — World Intellectual
Property Organization (WIPO).

The traditional definition of industrial property
is universally accepted, although it is not entirely
exact for essentially two reasons: the words “in-
dustrial property” as such, taken literally, would
seem to be much broader than the objects of
protection to which the definition relates and
would, on the other hand, appear not to cover the
fields other than industry proper which are in-
cluded in the definition.

The protection of industrial property con-
sequently comprises the protection of inventions,
industrial designs, trademarks and service marks,
trade names and certain geographical designations
(indications of source and appellations of origin).
It also includes the repression of unfair com-
petition.

The various titles of protection of industrial
property are not defined in any international
treaty, and the concepts used in national legisla-
tion differ to some extent. Nevertheless, an
attempt at a brief definition of the various titles
shall be made here.

A patent is a title of protection granted for a
patentable invention and embodied in a document
also called “patent”, issued by the competent
government authority. Inventions are generally
recognized to be the idea of an inventor which
permits in practice the solution to a specific prob-
lem in the field of technology. Inventions are
generally patentable if they are new, involve an

inventive step (i.e., are non-obvious) and are in-
dustrially applicable. The patent as a title of pro-
tection means that anyone wishing to exploit the
invention must obtain the authorization of the
owner of the patent, unless the period of protec-
tion (usually 20 years from the application date)
has already expired.

A utility model is a type of invention for which,
in a number of countries (e.g. Federal Republic of
Germany, Japan and Spain), a special title of
protection is granted upon registration. The
objects of protection are mainly devices in the
mechanical field. The inventive step required is
usually smaller and the duration of protection
shorter than in the case of patents.

Another title of protection for inventions, the
inventor’s certificate, is mainly available in some
countries with socialist planned economies, such
as the Soviet Union. It differs from a patent in
that the inventor has a right to a fixed remunera-
tion, while the exclusive right of exploitation is
vested in the State.

An industrial design is, generally speaking, the
ornamental or aesthetic aspect of a useful article.
The ornamental aspect could consist of the shape,
pattern or color of the article. The article must be
capable of industrial reproduction. A registered
industrial design is protected against unauthorized
copying during a period of 10 to 15 years.

A trademark or a service mark is a sign which
serves to distinguish the goods or services of an
industrial or commercial enterprise. The sign may
consist of distinctive words, letters, numbers,
drawings or pictures, emblems, colours or a com-
bination of those elements. Most countries
require that marks be registered with a govern-
ment authority as a condition for protection. A
protected mark or a mark confusingly similar to it
may not be used by a person or enterprise other
than its owner, at least not in connection with
goods or services where such use would confuse
the consumer. The team of registration is usually
10 or 20 years, with unlimited possibility of
renewal.

A trade name or commercial name is the name
or designation identifying a firm or industrial
enterprise. Protection generally means that the
trade name, or a confusingly similar designation,
may not be used by another firm, whether as a
trade name or trademark.
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The protection of geographical designations
applies to appellations of origin and indications of
source. Appellations of origin are geographical
names of a country, a region or a place which
serve to designate a product originating therein,
provided the characteristic qualities of the
product are essentially due to the geographical
environment. The impact of the geographical
environment may be due to human factors,
natural factors or both. The use of an appellation
of origin is lawful only for a certain circle of
persons or firms located in the geographical area
for the specific products originating in that area
(e.g. “Bordeaux”, “Champagne”).

Indications of source are geographical desig-
nations used to identify the origin of a product
without having the more specific character of an
appellation of origin. Both the Paris Convention
for the Protection of Industrial Property and, in a
more far-reaching way, the Madrid Agreement
for the Repression of False or Deceptive In-
dications of Source on Goods protect against
direct or indirect use of false or deceptive in-
dications of the source of goods.

The repression of unfair competition is tradi-
tionally considered to be another element of pro-
tection of industrial property. The Paris Con-
vention obliges the countries to provide for
effective protection against unfair competition.

2. International Systems of Protection

International protection of industrial property
means the international conventions, — treaties
and agreements promoting and improving the
protection of industrial property at the inter-
national level. With some exceptions, it does not
mean universal or international titles of protec-
tion, such as a world patent. Generally speaking,
for the granting of industrial property rights, the
principle of territoriality applies, making a patent
or a trademark registration effective only in the
country for which the competent government
authority has granted or registered that title.
Consequently, as a rule, the owner of an in-
vention or a trademark desiring protection in a
plurality of countries must obtain such protection
in each of the countries separately. There are five
main exceptions to this rule:

(a) a Western European regional patent system
based on the Convention on the Grant of Euro-

pean Patents (European Patent Convention) of
October 5, 1973, administered by the — Euro-
pean Patent Organisation;

(b) the regional patents, utility models, trade-
marks and industrial designs granted or registered
by the African Intellectual Property Organization
(— Regional Cooperation and Organization:
African States);

(c) the two systems of international registration
of trademarks under the Madrid Agreement
concerning the International Registration of
Marks of April 14, 1891, and the Trademark
Registration Treaty of June 12, 1973, both ad-
ministered by WIPO;

(d) the system of international registration of
industrial designs under the Hague Agreement
concerning the International Deposit of In-
dustrial Designs of November 6, 1925, ad-
ministered by WIPO;

(e) the system of international registration of
appellations of origin under the Lisbon
Agreement for the Protection of Appellations of
Origin and their International Registration of
October 31, 1958, administered by WIPO.

(For a brief description of these systems, see
section C. infra.)

Aside from the territorially limited inter-
national systems of protection referred to supra,
the main emphasis in the field of international
protection of industrial property lies in inter-
national instruments harmonizing certain aspects
of national industrial property law, mainly by
common rules in the field of substantive law, or
facilitating the procedure for the obtaining of
national industrial property rights (— Unification
and Harmonization of Laws).

The universal international conventions, trea-
ties and agreements to be mentioned in this context
are:

(a) the Paris Convention for the Protection of
Industrial Property of March 20, 1883 (with later
revisions; UNTS, Vol. 828, p. 305; WIPO Publ.
201(E); Industrial Property, Vol. 7 (1968) p. 122);

(b) the Madrid Agreement for the Repression
of False or Deceptive Indications of Source on
Goods of April 14, 1891‘:(with later revisions;
UNTS, Vol. 828, p. 163; WIPO Publ. 261(E); La
Propriété industrielle, Vol. 74 (1958) p. 211; In-
dustrial Property, Vol. 6 (1967) p. 290);

(c) the Nice Agreement concerning the Inter-
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national Classification of Goods and Services for
the Purposes of the Registration of Marks of June
15, 1957 (revised 1977; UNTS, Vol. 828, p. 191;
WIPO Publ. 292(E); Industrial Property Laws and
Treaties, Multilateral Treaties (IPLT), Texts 4-001
and 4-002);

(d) the International Convention for the Pro-
tection of New Varieties of Plants of December 2,
1961 (revised 1978; UNTS, Vol. 815, p. 89; WIPO
Publ. 293(E); IPLT, Text 1-004);

(e) the Locarno Agreement Establishing an
International Classification for Industrial Designs
of October 8, 1968 (UNTS, Vol. 828, p. 435;
WIPO Publ. 271(E); Industrial Property, Vol. 7
(1968) p. 320);

(f) the Patent Cooperation Treaty and Regula-
tions of June 19, 1970 (ILM, Vol. 9 (1970) p. 978;
WIPO Publ. 274(E); IPLT, Texts 2-006 and 2-
007);

(g) the Strasbourg Agreement Concerning the
International Patent Classification of March 24,
1971 (WIPO Publ. 275(E); Industrial Property,
Vol. 12 (1973) p. 103);

(h) the Budapest Treaty on the International
Recognition of the Deposit of Microorganisms for
the Purposes of Patent Procedure of April 28,
1977 (WIPO Publ. 277(E); IPLT, Text 2-004);

(i) Vienna Agreement Establishing an Inter-
national Classification of the Figurative Elements
of Marks of June 12, 1973 (WIPO Publ. 266(E);
Industrial Property, Vol. 12 (1973) p. 281; not yet in
force);

(j) Vienna Agreement for the Protection of
Type Faces and their International Deposit and
Protocol to that Agreement concerning the Term
of Protection of June 12, 1973 (WIPO Publ.
267(E); Industrial Property, Vol. 12 (1973) p.
263; not yet in force);

(k) Geneva Treaty on the International
Recording of Scientific Discoveries of March 3,
1978 (WIPO Publ. 279(E); IPLT, Text 1-003; not
yet in force);

Western European regional conventions to be
mentioned in this category are the Council of
Europe Convention on the Unification of Certain
Points of Substantive Law on Patents for In-
vention of November 27, 1963 (Industrial Prop-
erty, Vol. 3 (1964) p. 13) and the Council of
Europe Convention relating to the Formalities
required for Patent Applications of December 11.

1953 (La Propriété industrielle, Vol. 70 (1954) p.
21).

In force among the COMECON (— Council
for Mutual Economic Assistance) countries are
the Agreement on the Unification of Require-
ments for the Execution and Filing of Ap-
plications for Inventions of July 5, 1975 (IPLT,
Text 2-005) and the Agreement on the Mutual
Recognition of Inventors’ Certificates and Other
Titles of Protection for Inventions, and Rules, of
December 18, 1976 (IPLT, Texts 2-002 and 2-003).

In Latin America, recent examples are the
Central American Agreement for the Protection
of Industrial Property (Marks, Trade Names and
Advertising Slogans or Signs) of June 1, 1968
(IPLT, Text 1-001) and the Cartagena Agreement
of May 26, 1969 (Andean Subregional
Agreement), Decision No. 85 (Industrial Prop-
erty) of May/June 1974 of the Commission of the
Cartagena Agreement: Regulations for the Ap-
plication of Rules concerning Industrial Property
(in force in Colombia, Ecuador, Peru; not yet
implemented in Bolivia and Venezuela; Industrial
Property, Vol. 13 (1974) p. 437).

(For a brief description of the main principles
of some of the most important of these texts, see
section C. infra.)

B. Historical Evolution of Legal Rules

Protection of industrial property did not exist in
any form before the late Middle Ages, when the
privileges granted by the sovereign in several
European countries in the form of letters of pro-
tection (litterae patentes, or open letters) were
extended for the first time to new inventions; this
was so, for example, in England beginning with
the 14th century. The first patent law in the world
was a law promulgated in Venice on March 19,
1474. Of particular importance for the further
development of patent law was the Statute of
Monopolies of England of 1623. Towards the end
of the 18th century, patent laws were adopted in
the United States (1790) and in France (1791).

The development in other areas of industrial
property was similar, in particular as regards
trademark law. Again in the Middle Ages in
Europe, signs of origin were developing with
which products were marked for commerce. The
first registration of such signs can be found in the
15th century. Registration was mainly imposed by
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the sovereign to protect the public against fraud.
No real trademark laws existed until the 18th
century when laws were gradually developed in
England and the United States. More laws in the
field of industrial property were enacted in the
19th century, particularly in the second half. This
legislative activity coincided with the development
of industry and commerce.

There was no international protection of in-
dustrial property until the late 19th century, when
it was felt that increased trade and the develop-
ment and use of new technologies made it im-
perative to lock for possibilities to protect in-
dustrial property rights in more than one country.
Before the existence of any international con-
vention, it was rather difficult to obtain such
protection in various countries. The laws were
very different and applications had to be made
roughly at the same time in all countries. Once
more and more countries had developed systems
for the protection of industrial property, there
was a general urge for harmonization on an in-
ternational basis. This gave rise, in the 1870s, to
the idea of concluding an international convention
in the field of industrial property. Several inter-
national congresses were held to prepare the
convention. Finally, a Diplomatic Conference was
convened in Paris in 1883, which culminated in
the signature, on March 20, 1883, of the Paris
Convention for the Protection of Industrial Prop-
erty (“‘Paris Convention).

The Paris Convention came into effect in 1884
for only 14 States. At the end of the 19th century,
the number of member countries had risen merely
to 19. It was only during this century, and, in
particular, after World War II, that a higher
number of countries acceded to the convention.
There are now 91 parties to it.

In addition to periodic revisions of the Con-
vention itself, 12 special agreements of universal
character have been concluded within the
framework of the Paris Convention in order to
perfect the system of international protection.

C. Current Legal Situation

1. Paris Convention

The Paris Convention has undergone a series of
periodic revisions which have led to the adoption
of revised Acts of the Convention (— Treaties,

Revision). The most recent applicable Act is that
of Stockholm of 1967 to which the great majority
of countries are parties. For a small number of
countries, however, the earlier Acts of The Hague
of 1925, London of 1934 or Lisbon of 1958 are the
most recent applicable ones.

The provisions of the Paris Convention as last
revised may be subdivided into four main cate-
gories.

(a) A first category of provisions contains rules
of substantive law that guarantee the right to
national treatment in each of the member coun-
tries. This means that each country party to the
Paris Convention must grant the same protection
to nationals of the other member countries as it
grants to its own nationals.

(b) A second category of provisions establishes
a basic right known as the right of priority. This
means that on the basis of a regular first ap-
plication for an industrial property right filed by
the applicant in one of the member countries, the
applicant may, within a specified period (6 or 12
months), apply for protection in all the other
member countries. These later applications will
then be regarded as having been filed on the same
day as the first application.

(c) A third category of provisions defines a
certain number of common rules in the field of
substantive law which either establish rights and
obligations of natural persons and legal entities or
require or permit the member countries to enact
legislation following these rules. There are quite a
number of such common rules of substantive law.
They relate to patents, trademarks, industrial
designs, trade names, indications of source and
unfair competition.

(d) A fourth category of provisions deals with
the administrative framework, including the final
clauses, of the Convention. (As to the current
revision of the Paris Convention, see section D.
supra.)

2. Patent Cooperation Treaty

The most important universal treaty in the
patent field at this stage is the Patent Cooperation
Treaty (PCT). It establishes a system designed to
assist applicants, industry and patent offices in
avoiding a good part of the tremendous dupli-
cation of work that is the consequence of in-
dividual national procedures for the grant of
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patents in each country. The PCT does so by
providing for the filing of international ap-
plications where protection is sought in several
countries. That filing has the same effect as if
national applications had been filed separately in
all those countries. Not only the filing, but also
the search for the relevant prior art, the pub-
lication of the application and, where relevant,
the examination as to patentability are done in
the form of a centralized international procedure.
Thereafter, it is for the applicant to decide
whether he or she wants to continue the pro-
cedure to obtain a patent before the national
offices concerned. As of 1982, this Treaty had 32
contracting States. More than 4500 applications
are filed per year, mainly in English, under this
new system, which has been applicable since 1978.

3. European Patent System

The most far-reaching system of protection of
inventions on an international basis is contained
in two regional conventions concluded among
Western European States, the Convention on the
Grant of European Patents (European Patent
Convention) of October 5, 1973 (Industrial Prop-
erty, Vol. 13 (1974) p. 51) and the Convention
for the European Patent for the Common Market
(Community Patent Convention) of December 15,
1975 (Official Journal of the European Com-
munities, Vol. 19 (1976) No. L 17; IPLT, Text
2-001).

The European Patent Convention provides for
the grant of European patents by the European
Patent Office in Munich on the basis of a uniform
patent law embodied in the Convention. Once a
European patent is granted, it has largely the
same effect as a national patent in each member
State. At present, roughly 20 000 European patent
applications are filed annually under the new sys-
tem, which has been applicable since 1978.

The European Patent Convention establishes a
system which does not replace, but is additional
to, the national patent systems of the member
States (complementary regional system). For the
Community Patent Convention, which is not yet
in force, see section D.2. supra.

4. African Intellectual Property Organization

Another regional system for the protection of
industrial property rights is that established by the

Agreement relating to the Creation of an African
Intellectual Property Organization of March 2,
1977 (with Annexes), and Regulations of Febru-
ary 22, 1979 (IPLT, Texts 1-005 and 1-006), revis-
ing an earlier Agreement of 1962 among the same
group of 12 French-speaking African countries.
The headquarters of the Organization is in
Yaoundé, Cameroon. The annexes to the
Agreement contain, in particular, laws on patents,
utility models, trademarks and service marks, in-
dustrial designs and protection against unfair
competition, which are uniform for all countries
and are applicable in lieu of national laws
(exclusive regional system). The Office of the
Organization grants industrial property rights
valid in all member States.

5. International Registration of Marks

The two systems of international registration of
trademarks are the traditional system under the
Madrid Agreement concerning the International
Registration of Marks of 1891, as last revised in
Stockholm in 1967, together with Regulations of
June 21, 1974 (UNTS, Vol. 828, p. 389; WIPO
Publ. 260(E); Industrial Property, Vol. 6 (1967) p.
291, Vol. 13 (1974) p. 335), and the more modern
system of the Trademark Registration Treaty
(TRT) of 1973 (WIPO Publ. 265(E); Industrial
Property, Vol. 12 (1973) p. 215). Both systems are
in principle quite similar. They provide for the
registration of marks (trademarks and service
marks) at the International Bureau of WIPO. An
international registration has the same effect as a
national registration in each of the designated
States, but each State has the right to refuse
recognition of the effect within a certain period of
time. The main difference between the Madrid
system and the TRT system is that under the
Madrid system a prior national registration of the
mark is needed as a basis for the international
registration; moreover, the international registra-
tion remains dependent to some extent on that
basic mark. Under the TRT system, no previous
national registration is required. The TRT enables
an applicant to obtain protection of the mark in

'several countries by filing only one international

application in one language. Renewal of the in-
ternational registration is equally centralized and
simple. The Madrid system comprises 25 member
States, whereas the TRT, after its recent entry
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into force among 5 States, has only barely started
to become operational in practice.

6. International Deposit or Registration of
Industrial Designs and Appellations of Origin

Systems providing for international deposit or
registration with the International Bureau of
WIPO also exist in the fields of industrial designs
and appellations of origin. The first such system
was established under the Hague Agreement of
1925 concerning the International Deposit of In-
dustrial Designs (LNTS, Vol. 74, p. 327). This
Agreement was revised at London in 1934 and at
The Hague in 1960 and has been complemented
by the Additional Act of Monaco of November
18, 1961, the Complementary Act of Stockholm of
July 14, 1967, the Protocol of Geneva of August
29, 1975, and Regulations (WIPO Publ. 262(E);
IPTL, Texts 4-001 and 4-002). The 1960 Act has
not yet entered into force, but its substance is
applicable to some extent in view of the Geneva
Protocol of 1975, which establishes a link between
the two different systems under the London Act
of 1934 and the Hague Act of 1960 adhered to by
different groups of countries. The common prin-
ciple of both systems is that protection in several
States may be secured by means of an inter-
national deposit of an industrial design with the
International Bureau of WIPO. The Hague Union
comprises 17 States.

International protection of appellations of ori-
gin may be secured through registration under the
Lisbon Agreement for the Protection of Ap-
pellations of Origin and their International
Registration of 1958, as revised in Stockholm in
1967, with Regulations of October 5, 1976
(UNTS, Vol. 923, p. 189; WIPO Publ. 264(E);
IPLT, Text 5-001). The registration must be made
by the competent authority of the interested
country with the International Bureau of WIPO.
All States must protect the internationally regis-
tered appellation, except for those opposing the
registration within one year. The Lisbon Union
comprises 15 States.

D. Special Legal Problems

1. Revision of the Paris Convention

In 1974, preparations began for a further re-
vision of the Paris Convention, which culminated

in 1980 in a first session of a Diplomatic Con-
ference in Geneva. That Conference continued in
late 1981 in Nairobi and in late 1982 in Geneva.
The major legal and political issues which have
triggered the current revision process can be
grouped in two parts:

The — developing States seek provisions al-
lowing preferential treatment for them under the
international system of industrial property
(— International Economic Order). Their
demands are mainly directed towards amending
the provisions on compulsory licences in Art. SA
of the Paris Convention. The changes proposed
would allow developing countries to enforce the
working of patented inventions earlier and apply
more stringent sanctions against non-working.
Other proposals are directed towards fee reduc-
tion in favour of nationals from developing coun-
tries. There are divergent views among the inter-
ested groups of countries as to these proposals
(— International Law of Development).

The COMECON countries seek provisions
establishing an equal status for patents and in-
ventor’s certificates, which so far is not provided
in the Convention. The legal issue here is that the
new system must safeguard in an appropriate
manner the right of free choice of the applicant
between a patent or an inventor’s certificate as a
title of protection for his or her invention in
countries where inventors’ certificates exist. This
is necessary as a foreign applicant draws little
benefit from an inventor’s certificate. The legal
modalities of this solution have created much
controversy among the industrialized countries in
East and West.

2. Community Patent Convention; Community
Trade Mark

The special legal and economic problems
created by the principle of territorial limitation of
industrial property rights for the Common Mark et
established in the framework of the — Europe:n
Economic Community have led to two special
schemes in the field of industrial property which
are not yet operational: the Community Patent
Convention and the plan for a Community Trade
Mark.

The Community Patent Convention was con-
cluded in 1975, but is not yet in force. Its objec-
tive is to supplement the European Patent Con-
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vention for the Common Market countries by
providing a uniform European law that would be
applicable to a granted European patent (which,
in fact, is a bundle of national patents) instead of
the national laws now applied. The European
patent therefore will become, for the territory of
the Common Market, a uniform Community
patent which could no longer be used to frac-
tionalize the Common Market. Difficult problems
of constitutional law, in particular in Denmark
and Ireland, and of the implementation of the
principles of the Convention in the field of (still
national) patent litigation have so far prevented
the entry into force of the Convention.

In late 1980, the Commission of the — Euro-
pean Communities submitted proposals to the
Council for a Regulation on Community Trade
Marks and for a First Council Directive to Ap-
proximate the Laws of the Member States Relat-
ing to Trade Marks. The purpose of both pro-
posals is to eliminate the harmful effects of the
fractionalizing of the Common Market by
national trade marks. The Community Trade
Mark system is intended to establish a regional
trademark system for the Common Market, coex-
isting with the national systems. The draft Direc-
tive has as its objective the elimination, as far as
possible, of the harmful effects of the national
trademark systems on the Common Market by
harmonizing those laws. These drafts will now
have to be examined in detail by the Council and
the European Parliament and it is expected that
further procedures will take several years.

3. Budapest Treaty

A special legal problem in the field of patent
protection has recently been solved by the entry
into force of the Budapest Treaty on the Inter-
national Recognition of the Deposit of Micro-
organisms for the Purposes of Patent Procedure
of 1977. Normally, an invention is disclosed in a
patent application by means of a written descrip-
tion. Where an invention invclves a micro-
organism which is not available to the public, a
written description is not sufficient for disclosure.
In many countries the deposit of a sample of the
micro-organism with a specialized institution is
required in addition to the description. This has
led to the multiplication of complex and costly
procedures of deposit in each sach country. The

Budapest Treaty provides for an internationally
recognized deposit in order to eliminate the
multiplication of deposits and to satisfy at the
same time the legal requirements of disclosure of
all contracting States. The deposit must be made
with one of several recognized international
depositary authorities and will then suffice for the
purposes of patent procedure before the national
patent offices of all contracting States.

E. Evaluation

The international industrial property system is
not monolithic. Under the roof of the Paris Con-
vention, establishing generally applicable prin-
ciples of substantive law, it is subdivided into a
series of special agreements on the universal and
regional levels concluded among groups of coun-
tries whose composition varies from agreement to
agreement.

A need for international cooperation in the
field of industrial property was recognized as soon
as industrial property systems were established in
a significant number of countries. Enhanced in-
ternational commerce, the development of ad-
vanced technologies and the international
cooperation and division of labour in research and
development have expanded the need for facili-
tating the protection of industrial property rights
on the international level.

The existence of satisfactory protection, in
particular in developing countries, is a stimulant
for enhancing — technology transfer. An
adequate revision of the existing system of the
Paris Convention in favour of developing coun-
tries while preserving the principles of that Con-
vention will assist in facilitating world-wide ac-
ceptance of the international system of industrial
property. Far more important for developing
countries than appropriate treaty provisions,
however, are measures to assist in the enactment
of legislation and in the building up of the neces-
sary industrial property infrastructure, including
training, in those countries. The development
cooperation programme of WIPO is of particular
significance in this context.

Possibilities to reach substantial improvement
of the existing system of international protection
are rather limited at the universal level. It remains
utopian to strive for a world patent or other
universal industrial property rights. Regional
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cooperation in the field of industrial property,
following the model of the European Patent
Organisation or the African Intellectual Property
Organization, allows the setting up of more far-
reaching schemes. It should be promoted especi-
ally in areas where the setting up of satisfactory
national systems is unrealistic and uneconomical.
The recent creation of an Industrial Property
Organization for English-speaking Africa, with
headquarters in Nairobi, Kenya, on the basis of
the Lusaka Agreement of December 7, 1976
(IPLT, Text 1-002) is a positive sign and a step in
the right direction.

Nevertheless, action at the universal level is
also needed. New technological developments,
particularly in the areas of computer technology,
the technological uses of micro-organisms, the
perfection of industrial espionage, the prolifera-
tion (facilitated by modern means of reproduction
and the like) of piracy concerning protected crea-
tions, have significant economic and social effects
of an international nature which require ap-
propriate universal action. In other words, the
international industrial property system must be
reviewed and, where necessary, adapted from
time to time, in order to be able to respond in a
satisfactory manner to the requirements emanat-
ing from any new developments on the tech-
nological, economic or social level.
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INMARSAT

The Convention on the International Maritime
Satellite Organization (Inmarsat) was sponsored
by the Inter-governmental Maritime Consultative
Organization (IMCO; now the — International
Maritime Organization (IMO)) and was concluded
on September 3, 1976. It entered into force on
July 16, 1979; 29 countries, including the United
States and the Soviet Union, had joined by the
end of that year.

Inmarsat has some resemblances, both struc-
tural and functional, to — Intelsat. Inmarsat was
established by an inter-governmental Convention,
of which a separate Operating Agreement forms
an organic part. Its purpose under Art. 3(1) of the
Convention is:

“to make provision for the space segment
necessary for improving maritime communi-
cations, thereby assisting in improving distress
and safety of life at sea communications,
efficiency and management of ships, maritime
public correspondence services radio
determination capabilities™.

and
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Furthermore, Inmarsat must ‘‘act exclusively
for peaceful purposes” (Convention, Art. 3(3)).

Maritime communications are far from perfect.
Ships are lost without trace, perhaps through bad
atmospheric or electronic interference with signal
transmissions; and the burden on radio frequen-
cies can make for delays in shipping movements,
and in communications with ports. Satellites can
ease these situations.

The ‘“‘space segment” covered by Inmarsat is
defined in similar terms to that in Intelsat, being:
“the satellites, and the tracking, telemetry, com-
mand, control, monitoring and related facilities
and equipment required to support the operation
of these satellites” (Art. 1(d); — Satellites in
Space).

As in Intelsat, it is recognized that the national
participants in Inmarsat will be telecommuni-
cations operators, which may be governmental
departments or agencies, or commercial cor-
porations. Each party to the Convention will then
designate its operator as the ‘“competent entity,
public or private”, subject to its jurisdiction; these
“designated entities” sign the Operating
Agreement, which has thus a different legal status
from the Convention. Further, not only must the
relations between the party to the Convention
and the designated entity be governed by the
domestic law (Art. 4(a); — International Law,
References to Municipal Law), but the party is
expressly declared to be “not liable for obliga-
tions arising under the Operating Agreement”
(— Space Activities, Liability for). However, the
party is responsible for ensuring that the entity
observes the obligations arising under the Con-
vention or under “related international
agreements’ (Art. 4(c)). Further, there is express
exoneration of the organization, party or desig-
nated entity from any liability for “loss or damage
sustained by reason of any unavailability, delay or
faultiness of telecommunications services provid-
ed...” (Operating Agreement, Art. XII; see-also

— Telecommunications, International Regulation).

Inmarsat has what may be called the classic
structure of an Assembly, a Council and a Direc-
tor-General (— International Organizations,
General Aspects), but with a critical difference.
While the Assembly is composed of one
representative from each party to the Convention,
each having one vote, the Cou.cil is composed of

18 representatives of the “designated entities”’ (or
of consortia of them) which have the largest in-
vestment shares in Inmarsat and four represen-
tatives of “designated entities” elected by the
Assembly. The purpose is to secure “just geo-
graphical representation . . . with due regard to the
interests of the developing countries” (Con-
vention, Art. 13; — Developing States). The
Council also has — weighted voting.

The system is administered by the Council,
which must have “due regard for the views and
recommendations of the Assembly” (Art. 13).
The management is then in technical hands, and
so not unlike that of Intelsat when the Com-
munications Satellite Corporation (Comsat) was
its manager. The Director-General is essentially

the internal administrator, being “the chief
executive and legal representative of the
Organization ... responsible to and under the

direction of the Council” (Art. 16(3)). Important
features are the financing of Inmarsat and the
system of procurement. Inmarsat may own or
lease the space segment (Art. 6). The investment
shares of the ‘“designated entities” are to be
determined on the basis of the ‘“utilization of the
INMARSAT space segment measured in
terms of the charges levied by the Organization™
for that use (Operation Agreement, Art. V(1)).
Capital contributions to Inmarsat, on which its
operations will depend, are proportionate to the
investment shares (Arts. III and IV). The initial
percentages of investment were: United States
23.5 per cent; the Soviet Union 14.1 per cent; the
United Kingdom 9.9 per cent; Norway 7.9 per
cent and Japan 7 per cent. At the other end of the
scale, Egypt and Algeria had 0.05 per cent each.
In the procurement policy to be followed by the
Council for the acquisition of goods or services by
purchase or lease, the requirement of efficiency
prevails over the principle of equal distribution of
contracts. The policy must ‘“encourage, in the
interests of the Organization, world-wide com-
petition in the supply of goods and services”.
Therefore contracts are to be awarded, based on
responses to open international initiatives to ten-
der, ‘“to bidders offering the best combination of
quality, price and the most favourable delivery
time” {Convention, Art. 20(1)). The award of
contracts will then go, initially at least, to the
more technically advanced countries.



INTELSAT 37

The problem of the establishment of com-
petitive regional organizations is recognized, but
not wholly resolved. A party to the Convention is
required simply to notify Inmarsat if “it or any
person within its jurisdiction intends to make
provision for, or initiate the use of, individually or
jointly, separate space segment facilities to meet
any or all of the purposes of the INMARSAT
space segment. ...” (Art. 8(1)). Then, “to ensure
technical compatibility and to avoid significant
economic harm to the INMARSAT system”, the
Council and the Assembly may make non-binding
recommendations. (Compare — European Space
Agency). The establishment of regional systems is
thus in effect accepted, though the principle of
“harmful interference”, recognized in the — In-
ternational Telecommunication Union (ITU)
system in regard to the use of radio frequencies, is
cast here in economic terms, which are broader
and vague.

Inmarsat is not, despite its characteristic struc-
ture, regarded as part of the — United Nations
family, though it necessarily has working rela-
tions with IMO and ITU. Its structure is impor-
tant in that it establishes a permanent working re-
lationship on the international level between
governments and technical commercial corpo-
rations.

Inmarsat is an outstanding example of modern
international cooperation overcoming the satura-
tion of frequencies, which caused long delays for
shipping. It provides a telecommunication service
which increases the efficiency of navigation and the
safety of life at sea. As part of this service, it is
contributing to the important development of
transfrontier ground stations. It is also a means of
collaboration between governments, industry and
commerce. Participants in Inmarsat, as in any
“designated entity”’, include government agencies
and independent enterprises; for example, for the
United Kingdom, Cable and Wireless, as a share-
holder, and Post Office International Com-
munications Executive are both participants; and
for the United States, it is Comsat General, a
commercial enterprise. It also brings together a
large number of countries which vary greatly in
resources and marine activities: the United States
and the Soviet Union are the major investors, while
the United Kingdom, Japan and Norway accounted
together for a quarter of the initial investment, and

Brazil, Poland, Kuwait, India and Singapore are
among the participants.
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INTELSAT
A. Background

1. International

The establishment of an international tele-
communications satellite system in 1964, in the
form of Intelsat, was a response to a number of
forces: the new potentialities of access to and uses
of outer space (— Space and Space Law); the
common interest, widening with the new in-
dependence of many countries, in telecom-
munications; the predominance of the United
States, primarily in private enterprise, and the
Soviet Union in early space technology; the need
of Western European countries to cooperate, and
a conflicting desire to compete, in the develop-
ment of space technology; and the differing
attractions of global and regional systems of space
telecommunications (— Telecommunications, In-
ternational Regulation).

In the first five years after the dramatic flight of
Sputnik in 1957, a number of resolutions were
adopted in the — United Nations, the — Inter-
national Telecommunication Union (ITU) and the
— United Nations Educational, Scientific and
Cultural Organization on, for example, the
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peaceful uses of outer space, and the use of earth
satellites for education and meteorology. In this
period, the United States also concluded many
bilateral agreements with other countries on the
tracking of satellites, and on experiments with and
testing of communication satellites (— Satellites
in Space). Further, in Europe the Commission
préparatoire européenne de recherche spatiale
(COPERS), set up in December 1960, brought
about the establishment of a European Space
Research Organization (ESRO) in June 1962,
original members being Belgium, Denmark, the
Federal France, the
Netherlands, Spain, Sweden, Switzerland and the
United Kingdom. All except Denmark, Spain,
Sweden and Switzerland joined the European
Launcher Development Organisation (ELDO),
initiated by the United Kingdom and France.
Australia (for the Woomera launching site) and
Italy also joined. Intersputnik was not established
until 1968, invitations to join being extended to
Western countries, but its participants were
limited to Bulgaria, Cuba, Czechoslovakia, the
German Democratic Republic, Hungary, Mon-
golia, Poland, Romania and the Soviet Union
(Agreement of November 15, 1971).

Republic of Germany,

2. Comsat

In August 1962 the United States Congress
enacted the Communications Satellite Cor-
poration Act (47 USC §§ 701 et seq.). Section 102
of the Act declares the broad object, which is ““to
establish, in conjunction and in cooperation with
other countries, as expeditiously as practicable a
commercial communications satellite system, as
part of an improved global communications net-
work” (§ 701(a)), which would be responsive to
national objectives and world-wide com-
munications needs, and which would contribute to
world peace and understanding.

The Communications Satellite Corporation
(Comsat) was authorized by Section 305 of the
Act to:

*(1) plan, initiate, construct, own, manage and

operate itself or in conjunction with foreign

governments or business entities a commercial
communications satellite system;

(2) furnish. for hire, channels of communication

to United States communications common car-

riers and to other authorized entities, foreign

and domestic; and

(3) own, and operate, satellite terminal stations

when licensed by the [Federal Com-

munications] Commission . . ..” (§735(a))

Comsat was a private United States cor-
poration, created and governed by United States
law. It was also required, in somewhat vague
terms, to submit to Presidential supervision and to
seek counsel from the Department of State, given
the international range of it$ tasks.

3. The Approach to Intelsat

(a) General problems

Two general problems faced countries in this
period: first, the growing need for fair allocation
and use of earth satellite orbits, which are spatially
limited in number, and for continued international
regulation for space telecommunications of the
allocation and assignment of radio frequencies,
again a limited natural resource; and second,
whether a global system of space telecom-
munications was practicable, or whether regional
systems were, on both technical and commercial
grounds, to be preferred.

Further, the kinds of space telecommunications
must be distinguished; communications in the form
of telephone and telegram exchange, traditionally
by cable; information services, for example, on
stock market prices and, more recently, data bank
material; broadcasting by radio and television; and
special services for air and sea navigation. Intelsat
was designed largely for the first three services.
International cooperation in the last field was not
regulated until the 1970s, when — Inmarsat was
created.

(b) Western Europe—United States relations

The technological dominance of the United
States in spacecraft hardware, launching systems
and operational experience made Western Euro-
pean countries, now ambitious to develop space
telecommunications, heavily dependent on
cooperation with the United States; on the other
hand, some countries, led by France, were strong-
ly competitive with the United States, not only
for industrial and commercial reasons, but also
due to regional interests,
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(¢) The alternatives

Thus in the Intelsat negotiations the United
States Government argued not only for a single
global system, but for its management by Comsat.
The former found some technical justification in
the United States launching in 1963 of a syn-
chronous or geostationary satellite: Three such
satellites could effectively provide telecom-
munication services to most inhabited areas of the
globe. The latter expressed both a traditional
United States faith in private enterprise (albeit
under some governmental regulation), and the
attitude of the powerful lobby for Comsat in
Congress and in industry, which would have pre-
ferred the lease of channels by bilateral
agreements.

At the opposite extreme would have been the
establishment of an international organization for
satellite telecommunication services, modelled on
the — United Nations Specialized Agencies: The
legal structure would have been an assembly of
governments, determining issues of policy and
planning, including the rights of participation of
countries in the system; an executive board of
government representatives, authorized to super-
vise the practical administration of the system,
and a largely technical secretariat, primarily
responsible for the day-to-day management
(— International Organizations, General Aspects).
Though favoured by some countries, there were
insurmountable obstacles. On the one hand, given
the primacy, both commercial and technological,
of Comsat, it would have been impossible to
substitute an  inexperienced international
secretariat for it, making, as it were, the
organization Hamlet without the Prince of Den-
mark. On the other hand, Western countries
hoping to develop earth satellite uses, nationally
or regionally, were not able to accept subor-
dination to a permanent international institution.

B. Structure and Functions of Intelsat

1. The Compromise

The form of Intelsat, upon which agreement
was reached by the original 19 participating
countries in 1964, was a compromise in three
important legal respects: A consortium or part-
nership took the place of an international cor-
porate body, having a legal personality of its own

and ownership and control of the system; Comsat,
a corporation wholly governed by United States
law, was nevertheless to be the manager of what
was essentially an inter-governmental enterprise
and any ‘‘communications entity, public or
private”, designated by a government, could par-
ticipate; the whole arrangement was provisional,
it being agreed that after five years it would be
reviewed in prospect of definitive arrangements.
This provisional arrangement resembled that
adopted in 1948 for the — General Agreement on
Tariffs and Trade. In both cases there was a
common recognition of the overwhelming need
for international regulation, but sufficient dis-
agreement on particular policies to make
governments hesitate to commit themselves too
far.

2. The Interim Agreements

Since the partnership comprised governments
and ‘“‘communication entities”, including Comsat,
it was formally to conclude two agreements: the
Agreement establishing Interim Arrangements for
a Global Communications Satellite System, and a
Special Agreement (both opened for signature on
August 20, 1964; UNTS, Vol. 514, p. 25). The first
was an international agreement, concluded
exclusively between governments, and registered
under Art. 102 of the — United Nations Charter
(— Treaties, Registration and Publication). The
second was a contractual arrangement between
governments and public corporations, responsible
for telecommunications: among the latter, in ad-
dition to Comsat, were the Overseas Telecom-
munication Corporation (Canada) and Kokusai
Denshin Denwa Co. Ltd. (Japan).

The partnership was to provide for “‘the design,
development, construction, establishment, main-
tenance and operation of the space segment of the
global commercial communications satellite sys-
tem” (Interim Agreement Act I(a)); and the space
segment was to comprise “the communications
satellites and the tracking, control, command and
related facilities and equipment required to sup-
port the operation of the communications satel-
lites” (Art. I(b) (i)). The space segment was to be
‘“owned in undivided shares by the signatories to
the Special Agreement in proportion to their
respective contributions to the costs” (Art. III),
estimated initially at US $200 000 000. Contribu-
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tions were based on quotas, assigned to each
participant in the Special Agreement, the prin-
cipal quota holders being Comsat, 61 per cent; the
Postmaster General of the United Kingdom, 8.4
per cent; the French Government, 6.1 per cent;
and the Deutsche Bundespost of the Federal
Republic of Germany, 6.1 per cent.

An Interim Communications Satellite Commit-
tee was composed of representatives of parti-
cipants in the Special Agreement, each having
votes equal to quotas; where participants had
quotas less than 1.5 per cent, for example, Bel-
gium and Norway, they would have one shared
representative casting votes equal to the two
quotas. Both the quota system and the related
voting rights are reminiscent of the system used in
the — International Monetary Fund (— Weight-
ed Voting). But the obviously controlling vote,
held by Comsat, was limited to some extent by
the requirement that certain prescribed decisions
“must have the concurrence of representatives
whose total votes exceed the vote of the
representative with the largest vote [Comsat] by
not less than 12.5” (Art. V(c)).

Comsat was to ‘“‘act as the manager in the
design, development, construction, establishment,
operation and maintenance of the space seg-
ment”, but “pursvant to general policies of the
Committee and in accordance with specific
determinations which may be made by the
Committee” (Art. VIII). The dominant position
of Comsat in the Committee made these
qualifications of little effect; this is illustrated by
the policy followed in the placing of contracts
under the system. To this point there were under-
standably different approaches. The United States
considered with some reason that contracts should
be mainly placed with United States industry,
given its advanced technology and constructional
developments. European countries argued for
assignment of contracts proportionate at least to
quota contributions; they questioned why their
contributions should be used to finance United
States industry. The less developed countries
(— Developing States), joining the system later,
complained that since assignment of technically
advanced contracts to them was not practicable,
they should receive some technical assistance in
exchange (— Economic and Technical Aid;
— Technology Transfer; — International

Economic Order). The Agreement did not wholly
resolve the conflict, Art. X providing that:
“In considering contracts and in exercising their
other responsibilities, the Committee and Cor-
poration as manager shall be guided by the
need to design, develop and procure the best
equipment and services at the best price for the
most efficient conduct and operation of the
space segment.”’
But given comparability of tenders in these
terms, they:
‘‘shall also seek to ensure that contracts are so
distributed . . . in approximate proportion to the
respective quotas of their corresponding sig-
natories to the Special Agreement . ...”
The two principles are hardly compatible.
Another cause of discontent among the parti-
cipants was that, in the gradual expansion of the
satellite system, Intelsat II and III could not be
introduced by Comsat without licence from the
United States Federal Communications Com-
mission.

3. The Definitive Agreements

Nevertheless, despite the growing regional
competition, evidenced by the Franco-German
Symphonie satellite programme, Intelsat con-
tinued to expand; over 80 countries had joined
the system when, after two years of negotiations,
the Definitive Agreements were concluded on
August 20, 1971 (ILM, Vol. 10 (1971) p. 909),
entering into force in February 1973. Essential
features were structural changes and the recog-
nition of regional satellite systems. The assembly
of participants, whether representatives of
governments or communication entities, would
‘“give consideration to those aspects of Intelsat
which are primarily of interest to the Parties as
sovereign States”, and each participant would
have one vote. A Board of Governors, similarly
composed, replaced the Interim Communications
Satellite Committee and the controlling vote of
the United States thus disappeared. Finally,
Comsat, although remaining in existence for a
further six years, was gradually to transfer its
tasks and responsibilities to the new Director-
General and his Secretariat. In form, Intelsat had
become similar to a Specialized Agency.

A compromise resolution was adopted on the
relation between Intelsat and regional satellite
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systems, laying down two principles. First, before
the establishment of such a system, the Assembly
of Parties must be consulted, through the Board
of Governors, and “‘shall express, in the form of
recommendations, its findings regarding the con-

L]

siderations set out....” Secondly, these con-
siderations were “to ensure technical compati-
bility of such [regional] facilities and their opera-
tion with the use of the radio frequency spectrum
and orbital space by the existing or planned In-
telsat space segment and to avoid significant
economic harm to the global system of Intelsat™.

In practice, some reconciliation of activities
and interests between Intelsat and regional sys-
tems has been achieved. A recent example is the
decision of Intelsat in 1980 to order a further two
Ariane satellite launchings by the — European
Space Agency, which replaced ESRO and ELDO
in 1979, as part of the Intelsat V series.

Agreement relating to the International Telecom-
munications Satellite Organization, “INTELSAT"
and Operating Agreement, Washington, August 20,
1971, ILM, Vol. 10 (1971) 909-963.

J.T. KILDOW, Intelsat, Policy Makers’ Dilemma (1973).

JN. PELTON, Global Communications Satellite Policy:
Intelsat, Politics and Functionalism (1974).

B. CHENG, INTELSAT, The Definitive Arrangements, in:
Essays on International Law in Honour of Krishna
Rao (1976) 156-169.

T.D. GUYENNE and G. LEVY (eds.), Economic Effects of
Space and Other Advanced Technologies, Proceed-
ings of International Colloquium, Strasbourg (1980).

JES. FAWCETT

INTERGOVERNMENTAL
COMMITTEE FOR MIGRATION

The Intergovernmental Committee for Migra-
tion (ICM) has its origins in a resolution adopted
on December 5, 1951 by an Intergovernmental
Migration Conference convened by the Belgian
Government upon the initiative of the United States
Government. The States interested in migration
had at that time generally recognized that it was
not feasible to maintain on a permanent basis the
comprehensive and costly structure of the — In-
ternational Refugee Organisation which, inter alia,
had dealt with the resettlement of displaced persons
and — refugees in the post-war period. Alter-

native arrangements were necessary to deal with
the residue of the World War II problem of
displaced persons and refugees in Europe and of
future refugee movements, as well as to meet
pressing needs in the field of national migration
(— Migration
— Immigration).
The Brussels Conference adopted a resolution
to establish a Provisional

Movements; — Emigration;

Intergovernmental
Committee for the Movement of Migrants from
Europe and laid down basic principles for the
activities of that Committee. The Committee
began operational activities with 14 members in
February 1952. On November 15, 1952 the
Committee’s name was changed to the Inter-
national Governmental Committee for European
Migration. In the framework of that Committee, a
constitution was drafted which entered into force
on November 30, 1954 (UNTS, Vol. 207, p. 189).
On November 19, 1980 the ICM Council decided
to change the designation of the organization to
the Intergovernmental Committee for Migration.

The ICM has its headquarters in Geneva,
Switzerland. At the beginning of 1982 it main-
tained field offices in 35 countries around the
world, with substantial representations in South-
East Asia, Latin America and Europe. The
organization’s staff at headquarters and in the field
totalled approximately 300 persons (under the
regular budget); in addition, it employed around
450 temporary employees (under special pro-
grammes).

The ICM’s membership in 1982 consisted of 29
governments. Fourteen other governments have
observer status. In addition, several international
governmental and — non-governmental organiza-
tions cooperate in the programmes which the ICM
operates. In its refugee programmes, it maintains
a particularly close working relationship with the
United Nations High Commissioner for Refugees
(— Refugees, United Nations High Commissioner).

The ICM Council, which normally meets once a
year, comprises representatives of all member
governments and observers from interested
governments and international governmental and
non-governmental agencies (— International
Organizations, Observer Status). The Council has
authority to take final decisions on policy, pro-
grammes and financing.

The ICM Executive Committee is comprised of
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representatives of nine member governments,
elected each year by the Council. It prepares the
work of the Council and makes recommendations
on the basis of reports received from two sub-
committees.

The ICM has a two-part budget. Its ad-
ministrative costs are financed by mandatory con-
tributions from all member governments in
accordance with an agreed percentage scale
(— International Organizations, Financing and
Budgeting). The ICM’s operational expenditures
are met by voluntary contributions mainly from
governmental sources but also from contributions
by intergovernmental and non-governmental
agencies dealing with migration, migrants them-
selves or their sponsors. The 1981 administrative
budget of the ICM amounted to $7.4 million; its
operational budget was $141.9 million.

The ICM has as its current objectives:

(a) the processing and movement of refugees
from asylum or transit areas to countries offering
them permanent settlement opportunities;

(b) the organization and management of
orderly, planned migration to meet specific needs
of both countries of emigration and immigration;

(c) — technology transfer through specialized
human resources in order to promote the
economic, educational and social advancement of
— developing States (— International Law of
Development).

Under its programmes, the ICM arranges for
the transportation of migrants at significantly
reduced costs and finances the movement of those
refugees and migrants who are unable to meet
their own travel expenses. Its services include
activities such as recruitment, selection, orien-
tation and language training, counselling, medical
examinations, reception, placement and in-
tegration assistance.

In addition to its traditional programme, the
ICM is frequently called upon when emergency
action is required arising from man-made or
natural disasters (— Relief Actions).

Moreover, since initiating in 1964 a *“Special
Selective Migration Programme”, the ICM had
arranged by the end of 1981 the recruitment,
movement and placement of some 27 000 persons
in the skilled and professional categories to and in
developing countries, mainly in Latin America, In
recent years the ICM has also initiated a ‘‘Return

of Talent Programme’ (reverse “brain-drain”
programme) under which nationals of developing
countries who have gained educational or work
experience in industrialized countries are proc-
essed, moved and placed in suitable positions of
employment in their own countries or other
countries of the region.

During the thirty years of its existence, the ICM
has assisted in the movement of around two mil-
lion refugees and of one million national migrants
for permanent resettlement.
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States House of Representatives, 90th Congress, 1st
session (1967), House Report 578 (1967).
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L.W. HOLBORN, Refugees, a Problem of Our Time, 2 vols.
(1975).
EBERHARD JAHN

INTER-GOVERNMENTAL MARITIME
CONSULTATIVE ORGANIZATION see
International Maritime Organization

INTERNATIONAL
ADMINISTRATIVE UNIONS

1. Notion

The term “‘international administrative unions”
has to be distinguished from international
organizations (— International Organizations,
General Aspects) on the one hand and
— plurinational administrative institutions on the
other. As to how to distinguish international ad-
ministrative unions from international organiza-
tions, no common consensus exists. A distinction
can be sought by comparing the functions attri-
buted to the respective institutions: Ad-
ministrative and technical functions indicating an
international administrative union may be jux-
taposed against political and military functions
characterizing international organizations. Alter-
natively, a distinction can be found by evaluating
the functions of the organs of the institutions in
question, with organs exercising executive func-
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tions characterizing international administrative
unions. In view of the origin of international
administrative unions, the latter approach seems
the more promising. For example, river com-
missions and executive bureaus, such as those of
the Paris or the Berne Union (see Section 8
infra), thus clearly refer to international ad-
ministrative unions.

However,the organizational pattern of inter-
national administrative unions has changed, as is
proved best by the — International Telecom-
munication Union (ITU) and the — Universal
Postal Union (UPU). Therefore, it would also
seem fit to take into account whether the objec-
tive of the organization in question is more tech-
nical and administrative than political, military,
regulatory or judicial, and whether its aim is
economic integration — regardless of its concrete
structure. Certainly, it is possible to distinguish
broadly between political organizations primarily
concerned with the preservation of international
peace and administrative unions having more
limited functions. However, administrative unions
may develop into political organizations or at
least assume some political functions. Therefore,
the classification is justified not from an accurate
legal viewpoint but simply for its convenience for
the purposes of presentation.

With respect to the distinction between inter-
national administrative unions and plurinational
administrative institutions, an essential factor is
whether the organization in question is open to all
States (e.g. UPU, ITU, — World Intellectual
Property Organization) or, even if the member-
ship is limited, whether it fulfils its functions
beyond the reach of its members (e.g. most river
and — fishery commissions).

International administrative unions originate in
the fact that certain resources (e.g. rivers, fish)
and certain activities (e.g. international com-
munications) need common international action in
order to be administered effectively. Thus, they
indicate the development of an institutionalized
international administrative law.

The objectives, functions and structure of in-
ternational administrative unions are highly vari-
able; mutuality exists only in a very broad sense.
The most striking factor is that the procedures for
issuing technical regulations are very much alike.
In se far as an international administrative union

has the power to elaborate rules and regulations
these supplement, technically speaking, its con-
stitution, whereby such “supplements’™ enter into
force without a ratification similar to the one
which is needed to amend the basic constitution
(for example: most fisheries commissions, the
— International Civil Aviation Organization, the
— World Health Organization, and the — World
Meteorological Organization (WMO)).

In the following sections a number of the more
significant and illustrative examples of inter-
national administrative unions will be discussed in
greater detail.

2. International River Commissions

International river commissions and similar in-
ternational agencies have administered, or still
administer, rivers such as the — Rhine, — Dan-
ube, — Scheldt, Oder, — Elbe, and — Moselle
(see also — Rhine-Main-Danube Waterway).
These waterways cross or border on the territory
of several States or are used by riparian and
non-riparian States. From their very nature,
navigation, transport and transit, the maintenance
and improvement of the waterways, as well as the
elaboration of rules and regulations governing
traffic and auxiliary facilities, logically become the
common concern of the fluvial community of in-
terested States. Accordingly, the purpose and
responsibilities of these institutions is to safeguard
the observance of the underlying régime (freedom
of navigation; — International Régimes), to pro-
vide a centre of cooperation in matters concerning
navigation, to remove obstacles to traffic, to pro-
pose new measures and finally to revise tariffs. As
a result of these river commissions working suc-
cessfully in practice, it has been possible to settle
conflicts among the littoral States and between
these States on the one hand and the non-riparian
users on the other (— Peaceful Settlement of
Disputes). On the whole, these international river
administrations were a pre-requisite of the
effective use of the waterways, given that they are
of multinational concern.

The first international river administration was
established for the Rhine. L’Administration
générale de I'octroi de navigation du Rhin, which
applied only to one section of the river, had
primarily fiscal duties, including the collection of
tolls and responsibilities for police and general
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control. It was succeeded by the Central Com-
mission for the Navigation of the Rhine, formally
instituted by the Final Act of the -» Vienna
Congress (signed June 9, 1815). The Commission
was to be an advisory, cooperative organization of
the littoral States with general administrative
powers. The Central Commission only took up its
functions in 1831 when the required réglement de
navigation was adopted in the Treaty of Mayence
(CTS, Vol. 81, p. 307), revised by the Act of
Mannheim, 1868 (CTS, Vol. 138, p. 167). During
the following period the membership of the Cen-
tral Commission was enlarged to provide for the
participation of non-riparian States. Its functions,
too, underwent some changes, without, however,
its primary objective being altered.

With respect to the Danube, the Treaty of Paris
of 1856 (— Crimean War and Paris Peace
Treaty), proclaiming the Lower Danube open to
vessels of all nations, provided for the establish-
ment of two river commissions, the European
Commission of the Danube and a riparian com-
mission. The objective of the former was to put
the Danube into navigable condition. Though
planned merely as a temporary technical agency,
the existence of the European Commission was
extended after accomplishing its first task. The
exercise of navigation on the Lower Danube was
placed under its superintendence and it further
administered the port of Sulina in so far as ship-
ping and the handling of cargo were concerned
(see Public Act of the European Commission of
the Danube, 1865, 18 Martens, NRG 144 (1873);
see also — Jurisdiction of the European Com-
mission of the Danube (Advisory Opinion)).

Further commissions were created for the rivers
Elbe, Scheldt, Po (existing only for 20 years),
Oder, Niemen, Upper Danube, Pruth, and more
recently for the Niger, Mekong, Moselle and La
Plata (— Niger River Régime; — La Plata
Basin). Though the organization and the functions
of these commissions varied, their basic
concept is similar due to their identical objective.
The central element in the organizational struc-
ture of all international river commissions is a
plenary organ in which all members are represent-
ed. All the commissions intend to facilitate the
use of the waterways not only by the littoral
States but also by non-riparian States. Accord-
ingly, these commissions have to be distinguished

from other river commissions, established more
recently, which only serve the purpose of coor-
dinating the use of the river by the riparian States
which may mostly be characterized as plurina-
tional administrative institutions (for further
details see Management of International Water
Resources, Institutional and Legal Aspects,
Report of the Panel of Experts on the Legal and
Institutional Aspects of International Water
Resources Development, UN Publ. E.75.11.A.2
(1975)).

3. Fishery Commissions

The fishery commissions, as well as the com-
missions dealing with marine mammals (— Seal
Fisheries), serve, broadly speaking, to administer
fish stocks which are under the jurisdiction or
control of two or more States, coordinating the
activities of the countries involved (e.g. Inter-
national Pacific Salmon Fisheries Commission).
Alternatively, such commissions regulate the use
of fish stocks vis-a-vis other users who may hold
no special rights with respect to the given stocks
(e.g. North Atlantic Fisheries Organization), or
they coordinate the activities of several States on
the — high seas (International Whaling Com-
mission; — Whaling Régime). In all these cases,
the common good requires a joint administration
whereby the feature ‘“common good™ results from
differing causes. Although their organization and
functions are dependent on the type of any given
commission, all fishery commissions show broad
common characteristics notwithstanding their
structural and functional variety in detail (for
further information see A.W. Koers, International
Regulation of Marine Fisheries (1973) and
—> Fisheries, International Regulation).

Membership in fishery commissions may be
open or restricted. If membership is open, four
categories may be distinguished: the regional
users (countries from the respective region in-
volved in the relevant activities), regional non-
users, non-regional users and non-regional non-
users (e.g. Israel and Greece, who do no fishing in
the Indian Ocean, are nevertheless member States
of the Indian Ocean Fishery Commission). A
State’s impact on the work of the organization
and its participation_ rights may depend on which
category the respective State belongs to.

There are various activities associated with in-
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ternational fisheries organizations, for example,
the promotion of fisheries activities, the collection
and compilation of basic data, and even the car-
rying out of research. Most important is the
recommendation of conservation measures. In
some cases, the recommendations are binding on
member States, either at the time of promul-
gation, or if no member State objects within a
specific time limit, thus, attributing to the com-
mission regulatory or quasi-regulatory powers in
technical matters (— International Legislation).
An additional aspect of administering the fishery
resources is that of catch allocation. Very few of
the commissions have reached the stage of in-
stitutional and functional development where they
can attempt catch allocation. An exception was
provided by the International Commission for the
Northwest Atlantic Fisheries. Allocation functions
are still carried out by the International Pacific
Salmon Fisheries Commission and to a lesser
extent by the Inter-American Tropical Tuna
Commission. In other commissions (such as the
International Commission for South-East Atlantic
Fisheries), the catch allocation is to be decided by
the members directly in a separate meeting.

Yet another problem is that of enforcement. In
the first instance this is the responsibility of each
member country with respect to vessels flying its
flag. In some of the commissions with limited
membership, however, the enforcement has been
internationalized. In some of the others a mutual
inspection system has been established, which at
least gives inspectors the right to report violations
to a vessel’s flag State.

The institutional framework of the fisheries
commissions vary a great deal. However, like the
river commissions, they all have in common the
central element in the organizational structure of
a plenary organ in which all member States are
represented.

4. International Commodity Agreements

International commodity agreements are nor-
mally aimed at stabilizing the world commodity
market; thus they belong to the category of ad-
ministrative unions which serve a common inter-
est of the States involved (— Commodities, In-
ternational Regulation of Production and Trade).
At first they were merely intended to achieve an
equilibrium between supply and demand. A

growing tendency has arisen meanwhile to make
use of commodity agreements in order to increase
the export earnings of — developing States.
Nevertheless, commodity agreements, as far as
they include exporters and importers or producers
and consumers (market control agreements), must
still be seen as serving both groups on the basis of
— reciprocity. Under the — Havana Charter,
which never came into effect, parity between the
two groups of members would have been com-
pulsory whenever commodity agreements in-
volved the regulation of production, the quan-
titative control of exports or imports, or the
regulation of prices. Arrangements also exist
solely between producers, serving the interests of
this group only.

International commodity agreements are the
result of an historical development process, the
origin of which lies in the 19th century. In 1864,
the first attempt to stabilize the European sugar
market failed. A subsequent Sugar Convention of
1902 (CTS, Vol. 191, p. 56), purporting to sup-
press national subsidization of production and
exports, remained in force until 1920. During the
years following the world economic crisis,
agreements were concluded covering the majority
of commodities suited for joint international
action. Most important for this further develop-
ment was the Wheat Agreement of 1933 (LNTS,
Vol. 141, p. 71), which institutionalized coopera-
tion between all major exporters and consumers.
After World War II the importance of inter-
national commodity agreements increased. The
techniques employed by the different agreements
engaged in market control vary. In the future, the
financing of buffer stocks may be provided for by
the Common Fund to be set up according to a UN
Agreement of June 27, 1980 as soon as its con-
stitution and the necessary agreements between
the Common Fund and the International Com-
modity Organizations (ICOs) enter into force
(— Commodities, Common Fund).

However, the pattern of commodity agreements
changed when some arrangements were con-
cluded exclusively among producers. The most
successful of these has been the — Organization
of Petroleum Exporting Countries, created in
1960. The existing producers’ associations have
not been vested with substantive powers. They
serve merely as a forum of coordination and thns,
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for the time being, do not fall under the term
‘‘administrative union”.

Among the international commodity
agreements exists a wide variety of organizational
structures. The market control agreements consist
of a plenary body normally referred to as the
Council. Voting in this organ in which all mem-
bers are represented is characterized by parity
between exporters and importers, or producers
and consumers, and by a distribution of votes
according to the economic weight of members
(— Weighted Voting). Most of these market con-
trol agreements have created an executive organ
which administers the functions delegated to it by
the Council.

S. Organizations for International
Communications

(a) Universal Postal Union

It was in the organization of international
communications that the need for joint govern-
mental action was felt first. As postal services were
one of the earliest forms of communication, in-
ternational agreements concentrated on them
(— Postal Communications, International
Regulation). For this reason, international
agreements dealing with mail, mostly bilateral in
nature, were already in existence in the 16th
century. During the 19th century, with new means
of transport increasing the volume of inter-
national mail, the system.of bilateral agreements
was felt to be inadequate and an international
conference met in Berne in 1874 to consider the
establishment of a fully international system. The
principles adopted in the first International Postal
Convention are still valid. To administer the
agreement, a permanent international bureau was
created in Berne, and in 1878 the UPU received
its present name. After the establishment of the
— United Nations, the UPU became one of its
Specialized Agencies (— United Nations, Special-
ized Agencies). However, due to the more tech-
nical and non-political functions of the UPU, the
relationship was looser than for any of the other
agencies. Only in 1964 was the relationship
agreement modified and the independence of the
UPU abolished. The UPU is supposed to provide
for the organization and improvement of the
world’s postal services. Because of the necessity

of providing for the use of modern equipment, the
UPU has begun to introduce some standardiza-
tion of postal services. This also entails technical
aid for developing countries (— Economic and
Technical Aid). Thus the functions of the UPU
have changed to some extent. The structure of the
UPU, which is remarkably similar to that of other
Specialized Agencies, consists of a plenary organ,
the Congress, and Executive Council and a
secretariat (International Bureau).

(b) International Telecommunication Union

The justification for international cooperation
in telegraphy (— Telecommunications, Inter-
national Regulation) is self-evident. As soon as
telegrams had to be sent across national borders,
an agreement about the establishment and inter-
connection of lines was required. The foundation
of an international system was laid at inter-
national conferences in Paris (1864) and in Vienna
(1868), which resulted in a permanent organiza-
tion in Berne being set up. In 1947 the ITU was
established as a Specialized Agency. The ITU faces
growing responsibilities in organizing the world’s
telecommunications system. One of the most im-
portant tasks is the allocation of frequencies,
which is accomplished by an autonomous body
within the Union, the International Frequency
Registration Board, consisting of experts working
on a technical, non-political basis. The ITU struc-
ture resembles that of the UPU. It consists of a
plenary organ (Plenipotentiary Conference), an
Administrative Council, the Consultative Com-
mittees on telephone and telegraph and the
Frequency Registration Board.

(¢) International Civil Aviation Organization

Civil aviation has always been regarded as an
activity requiring international joint action to lay
down common rules on navigation, safety matters
and operational practices (— Traffic and Trans-
port, International Regulation). In 1919 the In-
ternational Commission for Air Navigation was
created under the direction of the — League of
Nations. However, modern development towards
an international régime governing civil aviation
began with the establishment of the ICAO and
the elaboration of relevant rules. The ICAO is
engaged in setting up effective meteorological
services for aviation, arranging weather stations
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and rescue teams in the North Atlantic, mounting
a service of radio beacons and, what has to be
regarded as its major activity, laying down safety
standards for the operation of airlines and — air-
craft, including their implementation. The ICAO
has as its main organs the Assembly, Council and
Secretariat. The most important of the subsidiary
bodies is the Air Navigation Body, which is con-
cerned with navigation aids and safety.

(d) Inter-Governmental Maritime Consultative
Organization

Though the need for common rules on naviga-
tion was felt as soon as transfrontier sea transport
increased, the creation of an appropriate legal
régime met some obstacles (— Maritime Law). In
1897 a non-governmental body, the International
Maritime Committee was set up to deal with legal
questions relating to shipping. On a governmental
level, the Brussels diplomatic conferences met
regularly to consider relevant matters. Inter-
national conventions were drawn up on salvage,
bills of lading, etc. In 1909 an International
Shipping Federation—-an organization of ship-
owners —was constituted, and the International
Hydrographic Bureau was founded to coordinate
the work of mapping the oceans (— Maps). After
World War I, the League of Nations established
an intergovernmental Committee for Com-
munications and Transit. It was only in 1948 that
IMCO, a more effective organization to deal with
international shipping, was founded. Considerable
differences concerning the form and functions of
this organization were present. IMCO has been
concerned with increasing safety at sea (— Safety
Rules at Sea) and environmental protection of the
sea (— Marine Environment, Protection and
Preservation). It has initiated various conventions
in these areas and maintains them under review.
The main organs are the Assembly, Council,
Marine Safety Committee and Secretariat. In May
1982 its name was changed to — International
Maritime Organization.

.~ 6. World Meteorological Organization

The preceding examples kave shown that the
establishment of international administrative
unions may arise, generally speaking, out of three
different origins: the need to administer jointly a
resource common to a variety of States (river

commissions), the use of a resource by a variety of
States, whereby the resource usually falls under
the jurisdiction of some but not all of them (most
fisheries commissions), the necessity of inter-
national joint action resulting from the very
nature of the activity concerned (international
communications). In the following example, the
international cooperation results from the nature
of the science concerned, since the first require-
ment for an efficient meteorological service is
information gathered over as wide an area as
possible. As in some of the previous examples,
international cooperation first developed on a
private level. As early as 1853, a conference was
held to try to pool and coordinate meteorological
information, especially that obtained by ships.
Subsequently, more extensive exchanges of in-
formation developed among the heads of the
meteorological services, and in 1872/1873 a per-
manent International Meteorological Committee
was established, which in 1878 was transformed into
the International Meteorological Organization-
not an inter-governmental organization like the
UPU and the ITU, but an association of various
meteorological services.

The transformation of the WMO into an inter-
governmental organization took place in 1947,
taking effect in 1950. The organization is con-
cerned with extending the scope of the information
obtained, increasing its transmission and stan-
dardizing the system of measurement. The latter,
as in the case of the UPU, resulted in the neces-
sity of giving technical assistance to help develop-
ing countries reach the required standards, a
necessity which altered the nature of the WMO’s
work. The main representative body of the WMO
is the Congress, which elects the Executive
Committee. Unlike the other specialized agencies,
the WMO is divided on a partly regional, partly
technical basis. The six regional associations
coordinate meteorological activities in their res-
pective areas and supervise the implementation of
the WMO’s policies.

7. World Health Organization

The reasons behind the establishment of an
international régime dealing with health matters
are similar to those in the case of the WMO. The
fight against epidemics is only effective if under-
taken on a world-wide level (— Public Healtk,
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International Cooperation). International Sanitary
Conferences were held from 1851 onwards;
cooperation in the field of health statistics dates
from the first International Statistical Congress
(1853); and a Pan-American Sanitary Bureau was
set up in 1902. In Paris in 1908, an International
Health Office was created, with mainly documen-
tary and information functions. The first Health
Organisation was established under the League of
Nations and was devoted to fighting epidemics.
The WHO, created under UN auspices as one of
its Specialized Agencies, extended the work al-
ready initiated under the League of Nations: the
establishment of international biological standards
for drugs, the testing of narcotic drugs, the
notification of communicable diseases, and the
fighting of particular diseases. The organs of the
WHO are the Assembly, Executive Board and
Secretariat. The WHO is decentralized to a high
degree and consists of several regional offices.

8. International Protection of Intellectual Property

The régime for the international protection of
intellectual property dates back to 1883 when the
International Union for the Protection of In-
dustrial Property was created (Paris Union). Its
structure followed the example provided by the
ITU and the UPU. The Union thus consisted of a
bureau placed under the surveillance of the Swiss
Government and a conference in charge of the
revision of the basic agreement. It was followed
by the creation of an International Union for the
Protection of Literary and Artistic Works (1886)
(Berne Union) with an equivalent structure.
Those two bureaux were brought together in
1893.

In 1967 the — World Intellectual Property
Organization (WIPO) was founded as a UN Spe-
cialized Agency. Its objective is to promote the
protection of intellectual property throughout the
world through cooperation among States and,
where appropriate, in collaboration with other
international organizations, and to ensure ad-
ministrative cooperation between the two Unions.
The WIPO consists of a General Assembly, in
which States members of the WIPO and of either
the Paris Union or the Berne Union are entitled
to participate, a Conference open to all member
States of WIPO, and a Coordination Committee
whose members are elected by the Unions. See

also — Industrial Property, International Protec-
tion, and — Literary and Artistic Works, Inter-
national Protection.

9. Sea-Bed Authority

The Sea-Bed Authority to be created according
to the Draft Convention on the Law of the Sea
(UN Doc. A/Conf.62/L.78, August 28, 1981),
from the point of view of its functions and struc-
ture, clearly belongs to the administrative unions.
Art. 157 of the Draft Convention states:

“The Authority is the organization through

which States Parties shall organize and control

activities in the Area (which means the
exploration for and the exploitation of the
resources of the deep sea-bed), particularly with

a view to administering the resources of the

Area....”

These broadly paraphrased functions break down
into regulatory powers (the issuance of rules and
regulations to govern sea-bed activities), super-
visory functions (which entail the right to ap-
prove or disapprove activities), enforcement
powers (inspection) and the right to carry out
deep sea-bed activities (jointly or independently)
through its Enterprise (— Sea-Bed and Subsoil).
The establishment of the Sea-Bed Authority has
to be seen from the viewpoint that the sea-bed
and its resources have been declared the com-
mon heritage of mankind on whose behalf the
Authority shall act (Arts. 136 and 137(2) of the
Draft Convention; —> Conferences on the Law of
the Sea). It is planned that the Sea-Bed Authority
will consist of a plenary organ (Assembly), a
Council representing special interests, and the
Enterprise as the operational arm of the
organization.
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RUDIGER WOLFRUM

INTERNATIONAL AIR
TRANSPORT ASSOCIATION

1. Historical Background

In April 1945 the International Air Transport
Association was founded in Havana as a non-
governmeiital trade organization of international
airlines. Its headquarters were established in
Montreal. On December 18, 1945, IATA was
formally established by a special Act of the
Canadian Parliament. IATA’s predecessor was
the International Air Traffic Association, founded
in The Hague on August 28, 1919. Like IATA,
the Air Traffic Association, together with the
inter-governmental Commission Internationale de
Navigation Aérienne (CINA), was concerned with
standardization in traffic and commercial matters

such as the procedures and forms to be used for
handling of traffic, the coordination of timetables,
and the regulation of rights and responsibilities of
passengers and airline operators in order to make
air transport safer, cheaper and more convenient
(— Traffic and Transport, International Regula-
tion; — Aircraft Operations). Unlike IATA,
however, the International Traffic Association did
not deal with fare and rate levels.

At the end of World War II IATA was founded
as the direct inheritor of the Air Traffic Asso-
ciation’s principles and problems, under the aus-
pices of the — International Civil Aviation
Organization. Originally, active membership in
IATA was limited to air carriers operating sche-
duled air services under the flag of a State eligible
for membership in ICAO. Since 1974, member-
ship has been open to certain categories of non-
scheduled operators, including charter flight
operators. Airlines with domestic operations may
become associate members. Although member-
ship is entirely voluntary, IATA has received a
large degree of acceptance. By December 1980,
no less than 89 international operators and 17
domestic carriers participated in the work of the
Association. The basic legal instrument regulating
IATA'’s structure, functioning, aims and objec-
tives are the Articles of Association adopted on
April 16 to 19, 1945 which have been repeatedly
amended at annual general meetings of the
Association. According to the Articles of Asso-
ciation, IATA’s aims and objectives are the
promotion of safe, regular and economical air
transport, collaboration among air transport
enterprises and cooperation with the ICAO.

2. Structure

The final authority of the Association rests with
the annual general meeting composed of
representatives of the active members of the
Association. The general meeting is responsiblc
for the internal affairs of the Association anc
deals with such matters as the approval of the
budget, the election of officers, the designation of
committees and any other business on the agenda
for the meeting (e.g. a change in the Articles of
Association or recommendations to governments
concerning international air transport). At every
annual general meeting a president is chosen from
among the airline representatives. The execution
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and the day-to-day determination of policy is
exercised by the Executive Committee consisting
of 21 senior executives from airline members of
the Association. The Committee decides by a
simple majority of all its members. The Executive
Commiittee controls the affairs, funds and prop-
erty of the Association. It represents the Asso-
ciation, fixes its policy and directs the work of
the committees. The Director-General is the chief
executive of the Association and reports directly
to the Executive Committee. He directs the
Secretariat with its head offices (technical matters,
administration and finances) in Montreal and its
branches (traffic affairs, legal affairs, industrial
policy, cooperation with governments) in Geneva
and New York. The Enforcement Office, charged
with the investigation and prosecution of viola-
tions of IATA regulations and binding decisions
of traffic conferences, is also under the super-
vision of the Director-General. When a party is
found guilty, a special “Breaches Commissioner”,
appointed by the Director-General, may notify all
other members of his findings and impose a fine
or expel the party from IATA.

The Executive Committee is assisted by four
Standing Committees: the Technical Committee,
the Traffic Committee, the Legal Committee and
the Financial Committee. The main task of the
Technical Committee is the safety and efficiency
of flights, including medical matters. Its activities
in particular include operations; the standardiza-
tion of equipment, communication and radio aids
for navigation; meteorology; airworthiness and
maintenance matters; aerodromes; air routes; and
ground aids. The Legal Committee participates in
the development of provisions related to inter-
national air transport (— Air Law). It formulates
the views of the Association and brings them to
the attention of governments and international
organizations. The Legal Committee also studies
national legislation, aiming at uniformity in the
regulations on air transport matters
(— Unification and Harmonization of Laws). The
Financial Committee works towards the standardi-
zation of accounting procedures and techniques,
and is concerned with insurance and statistical
matters. It also deals with the questions of taxa-
tion and user chargeé. Another important area of
the Committee’s concern is related to airlines’
internal accounting. The estavlishment of the

Clearing House in London in 1946 facilitated the
world-wide settling of credits and debits between
the airlines mainly by means of the account book.
The Traffic Advisory Committee concentrates
particularly on the preparation of Traffic Con-
ferences by an analysis of operating costs and the
standardization of traffic practices. The Commit-
tee acts as a steering committee for Traffic Con-
ferences when they are in session. In addition to
the Standing Committees, various committees and
subcommittees have been established which focus
on important technical and legal aspects of civil
air transport, such as security, public relations and
airport financing. The Industrial Policy Commit-
tee is responsible for reviewing future develop-
ment and for recommending long-term action.
Generally speaking, IATA committees may give
recommendations and guidance in technical and
commercial matters. Only IATA Traffic Con-
ferences, which have a semi-autonomous status
within IATA, may decide on binding resolutions,
provided they are accepted unanimously.

3. Traffic Conferences

Since no general agreement could be reached at
the Chicago Conference of 1944 (— Chicago
Convention) as to the manner in which inter-
national fares and rates were to be established, it
became one of the main tasks of IATA to devise
an inter-airline machinery for this purpose. The
Bermuda Agreement between the United States
and the United Kingdom, which was followed by
many similar agreements between other States,
established that fares, rates, and related con-
ditions of air transport were to be agreed between
the airlines designated by each party, subject to
governmental approval. According to its Articles
of Association, IATA may organize member
Traffic Conferences. The rate-recommending
machinery of IATA Traffic Conferences is men-
tioned in numerous — air transport agreements,
being thereby incorporated into inter-govern-
mental agreements. Originally divided into nine
geographic areas, the present pattern is based on
three Traffic Conferences covering the American
hemisphere (No. 1), Europe, Africa and Middle
East (No. 2) and Asia and Australia (No. 3). Each
member airline of IATA operating scheduled
commercial international air services between two
or more points within the area of any Traffic
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Conference is to be a voting member of that
Conference. Traffic Conferences consider and act
on all international traffic matters of concern to
their members in their respective areas, such as
the analysis of operating costs; the fixing of fares,
rates and charges for passengers and cargo; the
coordination of timetables and schedules; and the
approval of agencies and their administration.
Until 1979, membership in at least one of the
Traffic Conferences was obligatory for every
member. Traffic Conferences have adopted
decisions which, in the form of unanimous
resolutions, were binding upon members and
became effective after approval by their respec-
tive governments. In most cases, Traffic Con-
ferences have been able to attain agreement on
fares and other conditions of carriage. Only a few
governments have rejected resolutions reached at
IATA Traffic Conferences. While it has been
recognized that, in general, the machinery of
IATA Traffic Conferences has been a necessary
prerequisite for orderly and efficient inter-
national air services, public criticism of and
governmental reservations to IATA’s tariff struc-
ture have increased. IATA has been accused of
being a “closed shop” which excludes all com-
petition between airlines. The United States
Government, committed to the principle of free
trade in international aviation, exhibited growing
concern about IATA’s Traffic Conferences and
threatened to apply antitrust regulations to inter-
national aviation affecting the United States
(— Antitrust Law, International). Generally
speaking, the United States was in favour of lower
rates believing that lower rates would create an
expanded market and long-run profitability.
European governments wanted to maintain a
relatively higher rate level which would result in
greater revenues, thereby lightening the burden
on their treasuries.

In 1978, the United States Civil Aeronautics
Board announced its intention to withdraw its
permission for United States flag carriers to par-
ticipate in IATA’s tariff-fixing machinery. IATA
reacted by reorganizing its Traffic Conferences.
Since October 1979, Traffic Conferences have
been split into Conferences dealing on a regional
basis with tariff matters, and Conferences decid-
ing on a world-wide- basis on matters which
facilitate inter-line passenger traffic, such as

methods of standardization of way bills, tickets
and baggage receipts; booking systems, passenger
and cargo handling and automation; scheduling
and handling procedures in airports. Membership
in the Traffic Conferences is no longer obligatory.
If an airline decides to participate in the coor-
dination of tariffs, it is required to vote in those
Conferences responsible for the area in which it
carries traffic to and from its flag State. An airline
carrying traffic only between third States in the
Conference area is free to participate as an active
member in that Conference. In addition, airlines
may decide whether they only want to participate
in passenger tariff Conferences or in air freight
tariff Conferences as well. Generally speaking,
every member airline is free to participate only in
those parts of the tariff structure which it con-
siders appropriate to its own commercial needs.
Amendments in the voting procedure enacted in
1976 have also introduced a number of safeguards
whereby agreements can be prevented if more
than a specified number of carriers- which are
indirectly affected do not want them. If no com-
plete agreement of all carriers can be obtained, it
is possible to conclude agreements between a
limited number of carriers, provided a majority of
the Conference members agree. In the absence of
tariffs agreed on by a Traffic Conference (open
tariff situation), bilateral air transport agreements
generally provide that rates are to be fixed be-
tween the designated airlines by mutual
agreement after consultation with airlines of third
States operating the same line. The basic idea of
this provision is to ensure equal conditions to two
airlines operating the same services. If the desig-
nated airlines fail to agree in fixing the tariffs or if
governments refuse to accept those tariffs, it is up
to the aeronautical authorities to fix the ap-
propriate tariffs by mutual consultation. Accord-
ing to sample clauses in bilateral agreements,
every contracting State may have recourse to
— arbitration if it is not possible to reach
agreement. Opcn tariff situations have become
more frequent since the United States, supporting
the policy of strong competition between airlines,
refused permission to United States flag carriers
operating air services on the North Atlantic route
to participate in the IATA Traffic Conference. In
order to-avoid international conflicts with States
that pursue a different air transport policy, the
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United States has developed various rules. Ac-
cording to the “country of origin rule”, the coun-
try generating the traffic has the final decision on
the tariffs which are to be applied for such traffic
(e.g. German—-American Protocol of November
11, 1978). The ‘“‘double disapproval rule” means
that a tariff must not be applied if it is disap-
proved by the aeronautical authorities of both
sides. The application of both rules, however, is
dependent on an agreement between the respec-
tive States.

IATA has achieved considerable progress in
technical and commercial air transport affairs.
The IATA standardized procedures and multi-
lateral agreements have made it possible for a
passenger to transfer from one airline to another
using a single ticket. Uniformity and standard-
ization, however, reduced competition among
airlines. It remains to be seen how 1ATA in the
future will reconcile the public interest in safer,
cheaper and more regular air transport with the
economic needs of airlines and their governments.
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KAY HAILBRONNER

INTERNATIONAL ASSOCIATION
OF LIGHTHOUSE AUTHORITIES

The International Association of Lighthouse
Authorities (IALA) is a — non-governmental
organization founded in 1955 with the aim “to
encourage the continued improvement of aids to
navigation, through any appropriate technical

means, for the safe and expeditious movement of
vessels” (IALA Constitution, Art. 1). The Con-
stitution entered into force in 1957 and has since
been amended several times, most recently in
November 1980.

A special feature of the IALA relates to its
system of membership: Under Art. 3 of the cur-
rent Constitution, the principal lighthouse
authority of any country may become an A
member or a B member; associate membership is
open to any other service or organization respon-
sible for aids to technical navigation, and to
scientific agencies. Moreover, the Constitution
distinguishes  between industrial members
(manufacturers of aids-to-navigation equipment
or organizations providing aids-to-navigation ser-
vices or technical advice under contract) and
personal members. The various categories of
membership confer different rights and obliga-
tions within the Association.

The IALA’s organs consist of the General
Assembly, the Executive Committee and its
Secretariat with headquarters in Paris. The tech-
nical work is performed through technical com-
mittees drawn from national lighthouse authori-
ties.

The IALA enjoys a consultative status with the
— International Maritime Organization. Its
membership currently includes around 80 national
lighthouse services and a high number of port
authorities.

International Association of Lighthouse Authorities,
Constitution and General Information.

RUDOLF DOLZER

INTERNATIONAL ATOMIC
ENERGY AGENCY

A. Historical Background

The idea of establishing an international agency
competent for the peaceful use of nuclear energy
(— Nuclear Energy, Peaceful Use) can be traced
to the proposal for an International Atomic
Development Authority that constituted the cen-
trepiece of the *“‘Baruch Plan” advanced by the
United States at the opening session of the United
Nations Atomic Energy Commission in June
1946. That over-ambitious proposal, which would



INTERNATIONAL ATOMIC ENERGY AGENCY 53

have created a world monopoly over all peaceful
nuclear activities as the only assured means of
preventing any diversion for military purposes,
immediately became a victim of the Cold War and
was in effect abandoned by the end of the decade.
However, a residue of negotiating positions
remained and later affected the establishment of
the International Atomic Energy Agency (IAEA).

The proposal to establish the organization that
became the International Atomic Energy Agency
was made by United States President Eisenhower
in an address to the — United Nations General
Assembly on December 8, 1953 (GAOR, 8th
session, 470th Plenary Meeting, p. 450). He pro-
posed primarily to neutralize nuclear materials
(they were to be deposited by the nuclear powers
from their military stockpiles), and secondarily to
use those materials to further peaceful nuclear
activities throughout the world. Negotiations
commenced relatively promptly, proceeding in-
itially in several overlapping fora: 1. Two phases
of correspondence between the United States and
the Soviet Union, from 1954 to early 1956, cul-
minating in the participation of the latter in the
1956 Working Level Meeting (see below); 2. Brit-
ish/American exchanges from which a draft Sta-
tute emerged, which was submitted to a Negotiat-
ing Group of eight Western States that met in
Washington in 1955 and was expanded in 1956 to
include two Eastern European and two — non-
aligned States to constitute the Working Level
Meeting; 3. Consideration at the world-wide level,
first at the ninth session of the UN General
Assembly (which also convened the first Inter-
national Conference on the Peaceful Uses of
Atomic Energy in Geneva in 1955), then at the
tenth Assembly session and finally at the 1956
Conference on the Statute of the IAEA, which was
convened at UN Headquarters by the participants
in the Working Level Meeting to consider the draft
Statute they had prepared.

The Conference, which completed its work on
October 26, 1956, also established a Preparatory
Commission that functioned for just under a year
until it was supplanted by the first Board of
Governors of the new Agency.

B. Structure

1. Statute
The Statute of the IAEA is a multilateral treaty

(UNTS, Vol. 276, p. 4) opened for signature
from October 26, 1956 to January 23, 1957, which
entered into force on July 29, 1957 (— Treaties,
Multilateral). As the constitution of the Agency, it
specifies its objectives and functions, defines its
membership, establishes three principal organs,
prescribes in some detail its intended main
activities, and makes provisions concerning
finances, privileges and immunities, relationship
with other organizations, and the settlement of
disputes (— International Organizations, General
Aspects). Amendments to it entered into force in
1963 and 1973, both making changes in the com-
position of the Board of Governors.

2. Membership

The “initial members” of the IAEA are those
States invited to the Conference on the Statute
that signed and ratified that instrument. Other
members, whose status does not differ from that
of the initial ones, are the States that accept the
Statute after having been admitted by the General
Conference on the recommendation of the Board.
Although the privileges and rights of members
that persistently violate the Statute or agreements
concluded pursuant to it may be suspended,
expulsion 1s not provided for. Members may
withdraw, though they remain bound by contrac-
tual obligations with the Agency and liable for
assessed contributions to the current budget.

Seventy-nine States became initial members
and thirty-two others were admitted later; two
initial members withdrew but one was later re-
admitted, making a current total of 110 members
(listed in IAEA Doc. INFCIRC/2, 1977 revision;
see INFCIRC/42 for further details).

3. Organs

(a) General Conference

The General Conference is the general
representative organ, consisting of all members. It
annually holds a regular session lasting five to ten
days, mostly in the headquarters city, Vienna.
Special sessions are possible, but only one has
been held, to start up the Agency.

Although the Conference enjoys the prestige of
being the senior principal organ, its actual func-
tions and powers are slight. Its only significant
independent powers are to elect some members of
the Board, to adopt the scale of assessments and
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to propose statutory amendments for adoption by
the membership; in conjunction with the Board, it
elects members and approves the appointment of
the Director General, the budget, certain ad-
ministrative rules, and relationships with and
reports to other international organiZations.

The decisions of the Conference are for the
most part taken by simple majority, though a
two-thirds majority is required on any financial
question, on proposed statutory amendments, on
the suspension of the privileges and rights of a
member and on certain procedural questions.

(b) Board of Governors

The unamended Statute provided for an in-
tricately composed Board of Governors, 13 of
whose 23 members were annually co-opted by the
previous Board, under four separate sub-cate-
gories defining various peaceful nuclear accom-
plishments, while the remaining ten were elected
for two-year terms by the General Conference
under two sub-categories designed to assure
representativeness. As a result of two amend-
ments of the Statute, the Board at present consists
of 34 members, of which twelve are co-opted by
the Board under two sub-categories, and 22 are
elected by the Conference according to a formula
distributing seats among seven geographical areas
and two combinations of areas. Since 1977, pro-
posals for a further increase in elected members
have been considered.

The Board has general authority to carry out
the functions of the Agency. It can thus make all
policy decisions and approve necessary instru-
ments, except on the relatively few matters as-
signed solely to the Conference, those on which
it has to act in accord with the Conference and
those that it itself refers to the Conference.

To carry out its responsibilities, the Board’s
Rules of Procedure (IAEA Doc. GOV/INF/60)
provide that it shall be so organized as to enable it
to function continuously. In its early years it
annually held a series of multi-week sessions, but
as better understandings were developed among
Board members and with the Secretariat, the
annual rate has become four to five sessions of at
most a few days. In addition, over 20 committees
have been established, mostly in the early years,
of which only two (Technical Assistance; Ad-

ministrative and Budgetary), both now open to all
Board members, still meet each year.

Votes in the Board, which nowadays are rare,
require a simple majority, except that two thirds
is required to set the amount of the budget, to
appoint the Director General and to decide cer-
tain procedural questions.

(c¢) Secretariat: Director General and staff

The third principal organ is the staftf, headed by
the Director General, who is appointed by the
Board with the approval of the Conference for a
four-year term and serves as chief administrative
officer under the authority and subject to the
control of the Board, performing his duties in
accordance with regulations adopted by it. The
first Director General served a single term; the
second served five terms, the third was appointed
in 1981.

Under the Statute and various regulations
adopted by the Board (especially the staff and
financial regulations) the Director General has the
normal functions of administering the staff and
the finances; he also prepares the initial estimates
for the annual budget, with which he later im-
plements the programme, and he maintains all the
external contacts of the Agency, with States,
other organizations and persons. He is supported
by a Secretariat structured into five departments,
each headed by a Deputy Director General and
divided into several Divisions or other units (such
as laboratories). The terms of service of the staff,
currently about 1400 in number, are determined in
accordance with the UN common system of staff
administration, except that the Agency no longer
gives career appointments. The Agency parti-
cipates in all the joint organs related to that
system, such as the International Civil Service
Commission (— Civil Service, International), the
UN Joint Staff Pension Fund, the — United
Nations Administrative Tribunal and the — In-
ternational Labour Organisation Administrative
Tribunal.

(d) Other 'organs‘

A number of non-statutory advisory organs
have been established, the oldest and most im-
portant being the 15-person Scientific Advisory
Committee. A number of joint organs supervise
various research activities that are carried out
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under agreements with States and with other
organizations.

4. Finances

The Statute provides for a dual budget, drafted
in the first instance by the Director General, on
the basis of which the Board prepares its pro-
posals that must either be approved by the Con-
ference or returned to the Board for revision. The
“regular budget” is financed from assessments
imposed on the members according to a scale
adopted by the Conference, under which the ad-
ministrative costs are distributed in about the
same proportion as in the UN and the safeguards
costs are divided using a similar formula but
adjusted so as to maintain the shares of
— developing States at about the 1971 levels (i.e.
the levels existing before the implementation of
the Non-Proliferation Treaty). The ‘“‘operational
budget”, which now is used solely to finance the
principal part of the technical assistance pro-
gramme but originally also covered certain
research activities, is financed from voluntary cash
contributions. Certain extra-budgetary activities
(mainly additional technical assistance and special
research projects) are financed from restricted
contributions from members and from other
organizations, in particular the — United Nations
Development Programme.

The financial arrangements of the Agency are
harmonized with those of the UN and most of the
— United Nations Specialized Agencies, in part
in compliance with recommendations of the UN
General Assembly and the — United Nations
Economic and Social Council (ECOSOC), by
relying on certain UN organs and by participating
in joint ones (such as the Panel of External Audi-
tors and the Joint Inspection Unit).

5. Relationships

Largely for historical reasons reflecting early
conflicts about the proposed International Atomic
Development Authority (see Section A supra)
and negotiations on the Statute, as well as to
facilitate direct reports by the IAEA to the UN
General Assembly and, in appropriate cases (i.e.
if safeguards obligations are violated), to the
— United Nations Security Council, the Agency
did not become a UN Specialized Agency, but
occupies a unique niche among a miscellaneous

group of other related agencies. Thus its Rela-
tionship Agreement (UNTS, Vol. 281, p. 369)
with the UN, which is substantively similar to
those of most of the specialized agencies, was
concluded directly with the General Assembly
rather than with ECOSOC. However, it volun-
tarily also reports to the Council and, for most
purposes, is indeed treated as a specialized agency
and participates with them in numerous organs
designed to coordinate and harmonize the activi-
ties of the UN system.

The 1AEA has also concluded Relationship
Agreements (IAEA Doc. INFCIRC/20 and
/Add.1) with seven specialized agencies and
Cooperation Agreements (INFCIRC/25 and
/Add.2-5) with seven regional inter-governmental
organizations; it has granted consultative status to
eighteen  international — non-governmental
organizations and to one national one. All these
organizations are automatically invited to attend
IAEA General Conference sessions, and ad-
ditional ones are invited by the Board on an ad
hoc basis. The Agency maintains with the
— Food and Agriculture Organization a joint
Division on Atomic Energy in Food and Agricul-
ture, jointly operates with the — United Nations
Educational, Scientific and Cultural Organization
the International Centre for Theoretical Physics
(Trieste), and carries out other activities with the
participation of one or more organizations.

C. Activities

The Statute foresees as one of the IAEA’s
principal activities the receipt, storage and dis-
tribution of nuclear materials coming from mem-
bers. Initially, token agreements for this purpose
were concluded with the three States with the
largest nuclear programmes (INFCIRC/5 and
/Mod.1), but these have neither been fully utilized
nor followed by more substantive agreements.

Another potential activity emphasized in the
Statute are ‘““Agency projects”, i.e. peaceful
nuclear energy activities to be carried out by
members with the assistance of the Agency-
especially by supplying nuclear materials
deposited with it. Although the supply of some
small reactors and/or the fuel therefor has in-
deed been arranged by securing these items on an
ad hoc basis from one or more supplying States,
the IAEA has mostly acted as a mere pro forma
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intermediary. As little purpose was normally
served by this formal role, more recently it has
largely been abandoned, leaving it for the States
concerned to make the necessary commercial and
technical transactions on a bilateral basis, with the
Agency merely undertaking to carry out control
functions, in particular safeguards.

The Statute requires the IAEA to “safeguard”
the use of nuclear facilities and materials supplied
for Agency projects in order to inhibit their
diversion to military ends (— International Con-
trols; — Nuclear Warfare and Weapons), and al-
lows the Agency to do so also in respect of other
such activities at the request of the State(s) con-
cerned. To carry out this function, the Agency has
established a safeguards programme as one of its
major activities, under which it applies controls to
all Agency projects, to numerous nuclear activi-
ties carried out in one State with the bilateral
assistance of another, to some facilities submitted
unilaterally and, most importantly, to all peaceful
nuclear activities (so-called ‘full-scope safe-
guards™) of parties to the 1967 Treaty for the
Prohibition of Nuclear Weapons in Latin America
(the so-called Treaty of Tlatelolco) and to the
non-nuclear-weapon States parties to the 1968
— Non-Proliferation = Treaty. The control
measures consist of reviewing the design of con-
trolled facilities, checking records and reports,
carrying out inspections and installing technical
devices (seals, monitors) to prevent the clandes-
tine removal of controlled items. All these
measures are based on safeguards agreements
between the Agency and each controlled State,
specifying in broad outline the controls that may
be carried out but leaving implementation, within
specified limits, to the Agency. The most drastic
and effective control measures are inspections,
which are carried out by Agency officials, desig-
nated with the consent of the inspected State but
visiting at times selected by the Agency —some-
times without notice and sometimes even on a
permanent basis if so required by the nature of a
facility. If any inspector should detect a diversion
or be prevented from carrying out his controls, a
report must be made to the Board, which may
impose — sanctions (such as an — embargo on
further nuclear assistance or even the withdrawal
of items already internationally supplied) and in-
form the General Assembly and Security Council.

A somewhat analogous statutory function is the
establishment of standards of safety for protection
of heaith and minimization of danger to life and
property, and the application of these standards
to IAEA operations as well as to national ones it
assists or that are submitted on a voluntary basis.
The Agency has promulgated (and revised and
repromulgated) numerous standards, often in col-
laboration with other international organizations
(e.g. the ILO). While many of these have gained a
large measure of international and national ac-
ceptance, the Agency has made only minimal
attempts to supervise their application to national
activities.

Though not foreseen in the Statute, the Agency
has been instrumental in formulating several
multilateral treaties: the 1962 Brussels Con-
vention on the Liability of Operators of Nuclear
Ships (JAEA Legal Series No. 4, p. 34;
— Nuclear Ships); the 1963 Vienna Convention
on Civil Liability for Nuclear Damage (ibid., p. 3);
the 1963 Nordic Mutual Emergency Assistance
Agreement in Connection with Radiation Ac-
cidents (UNTS, Vol. 525, p. 75); the 1971 Con-
vention Relating to Civil Liability in the Field of
Maritime Carriage of Nuclear Material (IAEA
Legal Series No. 4, p. 55); and the 1979 Con-
vention on the Physical Protection of Nuclear

-‘Materials (INFCIRC/274/Rev.1).

A principal activity of the Agency has been the
supply of technical assistance, mainly in the form
of grants of fellowships, and the supply of experts
and equipment (— Economic and Technical Aid).
This assistance is furnished in part from un-
restricted voluntary contributions to the opera-
tional budget, from gifts in kind to the Agency,
from restricted voluntary contributions for parti-
cular projects, and from the UN Development
Programme. Regular budget resources from
assessed contributions are used only to meet ad-
ministrative costs.

The IAEA carries out a modest research pro-
gramme (—> Nuclear Research), mainly in its
laboratory close to headquarters, in its Monaco
laboratory (now co-financed by UNESCO and the
— United Nations Environment Programme) and
in the Centre for Theoretical Physics in Trieste
(co-financed by UNESCO). Other research is per-
formed under research and technical contracts
financed by the Agency. Research is also carried
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out by means of joint projects among and with
members, wherein the Agency plays various roles
as coordinator, stimulator or supplier of some
assistance.

Finally, the Agency is a major distributor of
technical in part
through sponsoring numerous meetings (con-
ferences, symposia, seminars), in part through an
extensive publication programme and finally
through the International Nuclear Information
System (in cooperation with the - European
Atomic Energy Community).

scientific and information,

D. Special Legal Problems

The Agency’s special status within the UN sys-
tem was from the beginning a source of much
confusion and still causes difficulties and un-
certainties, because many provisions of the
—» United Nations Charter, of resolutions, of cer-
tain treaties and even of some national legislation,
refer to ‘“‘specialized agencies” and thus their
application to the IAEA is in doubt. For example,
the agency could not come under the Convention
on the Privileges and Immunities of the Spe-
cialized Agencies (UNTS, Vol. 33, p. 262), and
therefore had to promulgate s separate agreement
in this field (UNTS, Vol. 374, p. 147; — Inter-
national Organizations, Privileges and Im-
munities). Uncertainty also persists as to the val-
idity of the General Assembly’s authorization for
the IAEA to request advisory opinions from the
— International Court of Justice under UN Char-
ter Art. 96(2) (— Advisory Opinions of Inter-
national Courts).

The Agency’s control activities, especially
safeguards, make it the only international
organization that attempts to monitor, within a
State, the latter’s compliance with a treaty obli-
gation. Although the State must consent to these
controls and to certain details as to their im-
plementation, the IAEA retains substantial dis-
cretion as to the specific surveillance measures it
carries out.

The complex formulae specifying the com-
position of the Board of Governors, already twice
amended, have led to several questions; though
basically of a political nature (such as the
exclusion of South Africa from the Board), they
also have legal dimensions. Becaure of the need
for the Board and the Conference to concur on

certain questions, in particular the budget, stale-
mates could arise between these principal organs,
for which no means of resolution is contained in
the Statute; so far, these organs have worked
harmoniously.

E. Evaluation

As has been true of the UN itself, the actual
activities of the JAEA have departed significantly
from those foreseen in its Statute. In particular,
the detailed provisions for the Agency’s receipt,
storage and distribution of nuclear materials have
remained practically inoperative, and those
concerning ‘“Agency projects” are, after a modest
start, also largely being permitted to lapse. Safe-
guards, important in the Statute as an adjunct to
projects, do constitute an ever more significant
activity, but on a completely different basis: the
implementation of independent non-proliferation
régimes, such as the Non-Proliferation Treaty.
The other control function, that relating to health
and safety, has been treated largely as a norm-
setting task (— International Legislation), albeit
an important one. On the other hand, technical
assistance, which is only adverted to in the Sta-
tute, has, under the pressure of the developing
States, become the largest budget item.

The overall fortunes of the Agency reflect less
the results of its own efforts than the general
vicissitudes of the nuclear industry. First, the in-
itial enthusiasm of the mid-1950s, to which the
Agency owed its rapid establishment, faded with
the recognition that nuclear power was more
complicated and expensive than that generated by
cheap hydrocarbons. Then the rising costs of the
latter coincided with increased concerns about the
environmental and military dangers of large-scale
nuclear facilites. Although these concerns were
ones that the Agency’s two control functions
could address and through which the latter even
gained significance and a measure of public
recognition, it has naturally not been possible for
the Agency to rise above the general malaise of
the industry to which its fortunes are so closely
tied. Its task must therefore be to help sanitize
that industry, an assignment requiring both an
accentuation and a delicate coordination of its
potentially conflicting promotional and control
functions.
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INTERNATIONAL BANK
FOR RECONSTRUCTION
AND DEVELOPMENT

1. Establishment

The International Bank for Reconstruction and
Development (IBRD) was established, together
with the — International Monetary Fund (IMF),
at the — Bretton Woods Conference in July 1944
(UNTS, Vol. 2, p. 134). Its Articles of Agreement
entered into force on December 27, 1945, (Unless
indicated otherwise, articles cited here refer to
these Articles.) They were amended once, in
1965, to permit the IBRD to lend to the — In-
ternational Finance Corporation (IFC) (UNTS,
Vol. 606, p. 294). The IBRD opened for business
on June 25, 1946. In 1947, it became a — United
Nations Specialized Agency. Its principal office is
located in the territory of the biggest shareholder
(Art. V(9))-the United States—in Washington,
D.C. The IBRD also has resident missions in 32
other locations.

The IBRD, together with the — International
Development Association (IDA) and the IFC, is a
part of the so-called World Bank Group.
Affiliated with the World Bank Group is the
International Centre for Settlement of Investment
Disputes (— Investment Disputes, Convention

and International Centre for the Settlement of).
The IBRD lends only for specific projects to
member governments or to any business, industrial
and agricultural enterprise with a government
guarantee at appropriate rates of interest, while the
IFC provides venture capital without government
guarantees for productive private enterprises, and
the IDA is a source of concessionary financing for
specific projects to member governments and also
to private enterprises with suitable government
guarantees.

2. Purposes

The purposes of the IBRD, set forth in detail in
Art. 1, are to assist in the reconstruction and
development of territories of members; to
promote private foreign investment by means of
guarantees or participations in loans and other
investments made by private investors and, under
certain circumstances, to provide finance for
productive purposes; to promote the long-range
balanced growth of international trade and the
maintenance of equilibrium in balances of pay-
ments; to arrange its lending policies to give
priority to the more useful and urgent projects;
and to conduct its operations with due regard to
the effect of international investment on business
conditions in the territories of members.

In the IBRD’s earlier years, its major calling
was to assist member countries in the recon-
struction of their economies after World War II.
Although it may be, and still occasionally is,
called upon to assist in reconstruction, its major
task at present is to assist its developing country
members in raising the standard of living of their
populations. Only economic considerations may
be deemed relevant in the decisions of the IBRD
and its officers (Art. IV(10)). This does not mean,
however, that the IBRD may not take into ac-
count the economic consequences of political
behaviour.

3. Membership and Voting

Membership of the IBRD is open to all mem-
ber countries of the IMF. As of June 30, 1982,
there were 142 members of the IBRD. Each
member has 250 votes plus one additional vote for
each share of stock subscribed to. Each share has
a par value of $100 000 (Art. II(2) (a)). Except as
otherwise provided, all matters before the IBRD
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are decided by a majority of the votes cast (Art.
V(3)). As of June 30, 1982, the number of votes
held by the largest shareholder, the United States,
was 88759 (20.01 per cent of the total).

The representation of China, an original mem-
ber of the IBRD, was changed effective May 15,
1980, and since that date has been assumed by the
People’s Republic of China (for the documents
relating to this change, see ILM, Vol. 20 (1981) p.
774). On July 7, 1982, Hungary signed the IBRD
Articles of Agreement, thereby attaining mem-
bership. The Soviet Union, although represented
at the Bretton Woods Conference, did not join
the IBRD.

The rights and obligations of the IBRD and of
its members are governed by the Articles of
Agreement; the relationship is thus one of inter-
national law. On accepting membership, countries
are required to state under Art. XI(2) (a) that
they have taken all steps necessary to enable them
to carry out all of their obligations under the
Articles. This is particularly important in respect
of members’ financial obligations. The IBRD may
impose, and has imposed, as a condition of ad-
mission to membership or the acceptance of ad-
ditional subscriptions to the IBRD’s capital, that
the member concerned furnish satisfactory evi-
dence that this requirement has been met. In no
case may a member plead the lack of adequate
authority under domestic law to excuse a failure
to carry out obligations by which it is bound
under international law.

Art. VI stipulates elaborate provisions in regard
to withdrawal or suspension of members. Only
two countries, Poland and Czechoslovakia, have
withdrawn as members, in 1950 and 1955 respec-
tively. Art. VIII and Art. IX of the IBRD’s
Articles of Agreement include provisions regard-
ing amendments to and the interpretation of the
Articles of Agreement (— Interpretation in In-
ternational Law). Art. IX provides that any ques-
tion of the Articles’ interpretation —not neces-
sarily a dispute — arising between any member and
the IBRD or between any members shall be
submitted to the Executive Directors for their
decision, with the possibility of an appeal to the
Board of Governors whose decision is final. In
case of a disagreement between the IBRD and a
country which has ceased to be » member, the
matter is to be submitted to ad hoc — arbitration.

4. Organization; Management

The IBRD has a Board of Governors, Execu-
tive Directors, a President and staff (Art. V(1)).
All the powers of the IBRD are vested in the
Board of Governors consisting of one Governor
and one alternate appointed by each member in
such manner as it determines. Each Governor and
each alternate serve for five years, subject to the
pleasure of the member appointing that person,
and may be reappointed. The Board selects one
of the Governors as Chairman.

The Board of Governors holds an annual
meeting, and such other meetings as may be pro-
vided for by the Board or called by the Directors
whenever requested by five members or by
members having one-quarter of the total voting
power. A quorum for any meeting of the Board of
Governors is a majority of the Governors, exer-
cising not less than two-thirds of the total voting
power.

The Board of Governors may, and has
established a procedure whereby the Executive
Directors, when they deem such action to be in
the best interests of the Bank, may obtain a vote
of the Governors on a specific question without
calling a meeting of the Board.

With the exception of certain important powers
specifically reserved to them by the Articles of
Agreement (Art. V(2)) the Governors of the IBRD
have delegated their powers for the conduct of the
general operations of the Bank to the Board of
Executive Directors that performs its duties on a
full-time basis at the Bank’s principal office. There
are twenty-one Directors, who need not be Gover-
nors. Five Directors are appointed, one each by the
five members having the largest number of shares,
and sixteen are elected by all the Governors other
than those appointed by the five appointed mem-
bers (Art. V(@) as amended by the Board of
Governors). The Executive Directors fulfil dual
responsibilities. They represent their constituents’
interests and conerns to the Board and manage-
ment when determining policy or considering in-
dividual projects, as well as the interests and
concerns of the Bank to the country or countries
that appointed or elected them.

Policy is decided by the Executive Directors
within the framework of the Articles of
Agreement. The Directors consider and decide on
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all IBRD loan proposals made by the President.
They are also responsible for presentation to the
Board of Governors at its Annual Meetings of an
audit of accounts, an administrative budget, the
Annual Report on the operations and policies of
the IBRD, and any‘ other matter that, in their
judgment, requires submission to the Board of
Governors.

Policy decisions that the Executive Directors
make annually, or more frequently as necessary,
include those that concern the IBRD’s lending
rate, allocation of its net income, staff compen-
sation, administrative budgets, and research pro-
gramme.

The Executive Directors select a President,
whose term of office is normally five years. The
President has no vote except a deciding vote in
case of an equal division. He may participate in
meetings of the Board of Governors, but does not
vote at such meetings. The President is the chief
of the operating staff of the IBRD and conducts,
under the direction of the Executive Directors,
the ordinary business of the IBRD. Subject to the
general control of the Executive Directors, he is
responsible for staff matters. Under Art. V(5) (c):

“The President, officers and staff of the Bank,

in the discharge of their offices, owe their duty

entirely to the Bank and to no other authority.

Each member of the Bank shall respect the

international character of this duty and shall

refrain from all attempts to influence any of
them in the discharge of their duties.”
Each member deals with the IBRD only through
its treasury, central bank, stabilization fund or
other similar agency, and the IBRD deals with
member countries only through the same channels
(Art. ITI(2)).

In appointing the officers and staff of the IBRD,
the President must, subject to the paramount
importance of securing the highest standards of
efficiency and of technical competence, pay due
regard to the importance of recruiting personnel on
as wide a geographical basis as possible (Art.
V(5)(d)). At June 30, 1982, total staff of the IBRD
numbered 5278. Of these 2689 were higher level
staff representing 104 nationalities.

5. Capital Stock ; Borrowing
The IBRD’s Articles of Agreement express its

capital stock in US dollars of the weight and
fineness in effect on July 1, 1944 (1944 dollars). Until
1971, the current US dollar had the same value as
the 1944 dollar and the Special Drawing Right
(SDR), which was instituted in 1969. Thereafter, a
series of complex arrangements prevailed. From
1973 until March 31, 1978, the Bank’s capital stock,
which is expressed in the Bank’s Articles of
Agreement in terms of ‘““United States dollars of the
weight and fineness in effect on July 1, 1944 (1944
dollars), was translated by the Bank for purposes of
its financial statements into current United States
dollars at the rate of $1.20635 per 1944 dollar. Since
the effectiveness on April 1, 1978, of the Second
Amendment to the Articles of Agreement of the
International Monetary Fund (the Fund), cur-
rencies no longer have par values in terms of gold.
The Bank is examining the implications of this
change on the valuation of its capital stock. No
decisions on this matter have been taken. However,
for purposes of the financial statements since June
30, 1978, the Bank has expressed the value of its
capital stock on the basis of the SDR in terms of
United States dollars as computed by the Fund,
$1.09224 per SDR on June 30, 1982 ($1.15060 per
SDR on June 30, 1981). So expressed, the capital
stock of the Bank stood, as of June 30, 1982, at
$43 164 670000, of which $4 105299 000 represents
paid-in capital stock, the balance being made up of
authorized and subscribed stock. For the time being
payments on account of subscriptions will continue
to be accepted at the equivalent of $120,635 per
share.

The authorized capital stock of the IBRD may be
increased, according to Art. II(2)(b) of the IBRD’s
Atrticles of Agreement, by a three-fourth majority
of the total voting power. On January 4, 1980 the
IBRD’s Board of Governors adopted a resolution
that increased the authorized stock of the IBRD by
331,500 shares, representing an increase of about
$40,000 million, 7.5 per cent of which was to be paid
in, of which 0.75 per cent was to be in gold or US
dollars and 6.75 per cent in members’ national
currencies. At the same time, the IBRD’s Board of
Governors adopted a resolution that increased the
authorized capital stock by an additional 33,500
shares, representing a further increase of about
$4,000 million, authorizing each member country to
subscribe to 250 shares of such additional capital
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stock, none of which will be paid in. Payments on
account of the callable portion of each share may be
made at the option of the member either in US
dollars or in the currency required to discharge the
obligations of the IBRD for the purpose for which
the call was made (IBRD Articles of Agreement,
Art. 1I(5), (7) and (9); Art. IV(2)(a)). Member
countries are, in accordance with Art. 11(6) of the
IBRD’s Articles of Agreement, liable for and limit-
ed in their liability to the portion of their shares not
paid in. Calls can be made to the shareholders only
when required to meet obligations of the IBRD for
funds borrowed or on any loans which might be
guaranteed by it, and in accordance with procedures
set forth in Art. II(5) and (7) of the IBRD’s Articles
of Agreement. Calls on unpaid subscriptions are
required to be uniform, but the obligations of the
members of the IBRD to make payment on calls are
independent of each other. A failure of one or more
members to make payment on such a call would not
excuse any other member from its obligation to
make payment.

The IBRD’s basic capital structure reflects a
conception of the IBRD as a financial inter-
mediary, operating principally by relending funds
raised by it in the market or by guaranteeing
loans made to members through the commercial
investment channels, while loans made by it out
of its capital funds constitute a smaller part of its
activities. Its callable capital constitutes backing
for the IBRD’s obligations additional to that
provided by the IBRD’s loan portfolio and liquid
assets. While members’ obligations with respect to
the callable portion of their shares run to the
IBRD and not to creditors, the latter are protect-
ed by the fact that no calls may be made by the
IBRD on this portion for any purpose other than
meeting obligations arising out of borrowings and
guarantees and that, if a call is necessary to meet
such obligations, the IBRD has a duty to make
such a call. No such call has yet been made.

The IBRD’s borrowings against subscribed but
not paid-in capital stock in international capital
markets constitute therefore a major source of
funds for financing its operations. The IBRD
requires consent for borrowing operations of the
member in whose markets the funds are raised
and of the member in whose currency the loan is
denominated (Art. IV(1) (b)). Members must agree

that the proceeds may be freely exchanged for any
other member’s currency.

It is the policy of the IBRD to maintain liquid
holdings at any given time equal to a minimum of
40 per cent of estimated borrowings for the sub-
sequent three years. On June 30, 1982, liquid
assets amounted to $9394 million net of commit-
ments for settlements and such collateral received
on loaned securities, an increase of $1023 million
over fiscal 1981. All debt instruments of the
IBRD evidence direct general obligations of the
IBRD and none of them contain restrictions on
the amount of debt which the IBRD may incur or
have outstanding. The obligations are not secured
by a pledge of specific assets but most of them
contain a negative pledge (pari passu) covenant.
Most of the IBRD’s debt instruments contain
provisions with respect to both applicable law and
jurisdiction. Normally they stipulate the law of
the country in whose currency the obligations are
expressed. The instruments usually also provide
expressly for the jurisdiction of the courts of that
country.

6. Resources; Operational Policies

The IBRD’s resources and facilities are to be
used exclusively for the benefit of member coun-
tries (Art. III(1) (a)). According to Art. I1I(4), the
IBRD may guarantee, participate in, or make
loans to any member country or any political
sub-division thereof and any business, industrial,
and agricultural enterprise in the territories of a
member country, subject, inter alia, to the follow-
ing conditions: (a) when the member country in
whose territory the project is located is not itself
the borrower, the member fully guarantees the
repayment, the interest and other charges on the
loan; (b) the IBRD must be satisfied that the
borrower would be unable otherwise to obtain the
loan under conditions which in IBRD’s opinion
are reasonable for the borrower; (c) in guaran-
teeing a loan made by other investors the IBRD
should receive suitable compensation for its risk;
(d) loans made or guaranteed by the IBRD
should, except in special circumstances, be for the
purpose of specific projects of reconstruction or
development.
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The total amount outstanding of guarantees,
participations in loans and direct loans made by
the IBRD may not, under Art. IIl(3), at any time
exceed 100 per cent of the unimpaired subscribed
capital, reserves and surplus of the Bank.

The IBRD sees to it that, in accordance with
Art. TII(5) (b) and (c), the proceeds of any loan
are made and used only for the purposes for
which the loan was granted, with due attention to
considerations of efficiency and without regard to
political or non-economical influences or con-
siderations. The loan amount is not handed over
to the borrower. Rather, an account is opened in
its name and the borrower is permitted to draw on
this account only to meet project expenses as they
are actually incurred.

The IBRD may not, under Art. IIK5) (a) of its
Articles of Agreement, impose conditions that the
proceeds of a loan be spent in the-territories of
any particular member or members. The IBRD
normally requires its borrowers to submit to in-
ternational competitive bidding (ICB) for works
or goods financed by the IBRD under a project,
unless the use of ICB would be deemed inap-
propriate by the IBRD; the Guidelines for Pro-
curement under World Bank Loans and IDA

Credits are incorporated into the lending
agreements together with appropriate
modifications.

Loans are generated from a project generating
cycle. The prospective borrower and the IBRD
identify possible investment projects to be
financed by IBRD loans. The IBRD then sends
specialist teams in the field to appraise, with the
borrower, the investment project. Through such
appraisal, the project’s viability in economic,
financial and social terms is established. During
execution, the IBRD supervises the progress of
the investment project closely. After its com-
pletion, a special department of the IBRD re-
evaluates and audits the project, its execution,
and the performance of the borrower and the
IBRD. Such audit report is then used in the
scrutiny of new projects identified and appraised.

During fiscal year 1982, operations totalled 150
spread over 43 countries. The IBRD disbursed
$6326 million, up from $5063 million in fiscal
1981. Loans approved by the IBRD since 1947
total $78479.9 million (exclusive of loans to the
IFC).

Co-financing with public and private lenders is
an increasingly important factor in IBRD lending
operations. Co-financing with bilateral and multi-
lateral official lenders ($2103 million in fiscal 1982)
and export credit institutions ($2069 million for 26
IBRD operations in fiscal 1982) accounts for the
majority of such operations. In recent years the
IBRD has made, however, a special effort to
promote co-financing with commercial banks.

While the IBRD and IDA have traditionally
financed all kinds of capital infrastructure works,
such as roads and railways, telecommunications,
and ports and power facilities, their more recent
development strategy places an increased
emphasis on investments that can directly affect
the well-being of the masses of poor people of
— developing States by integrating them as active
partners in the development process (— Inter-
national Law of Development). This strategy is
evident in the IBRD-financed projects for agri-
culture and rural development, education, family
planning (— World Population), nutrition, water
and sewerage facilities, as well as “core’ low-cost
housing, and for increasing the productivity of
small industries. At the same time, lending for
“traditional”’ projects continues, and is being
redirected, to be more responsive to the new
strategy of deliberately focusing on the poorest
segments of society in the developing countries.

7. Legal Instruments of Loans

The instruments used in connection with the
IBRD’s loan transactions are (a) a loan agreement
with the borrower and, if the borrower is not the
member in whose territory the project is located,
a guarantee agreement with that member, (b) the
IBRD’s General Conditions Applicable to Loan
and Guarantee Agreements to the extent, and
subject to modifications, if any, agreed upon for
the purposes of the particular loan and/or
guarantee agreement, and (c) a project agreement
with an entity which is not itself the borrower.

The Bank is governed by international law, and
has from the start taken the position that its loan
and guarantee agreements create rights and obli-
gations under international law. Consequently,
they are registered with the — United Nations
Secretary-General pursuant to Art. 102 of the
— United Nations Charter and the regulations of
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the — United Nations General Assembly issued
thereunder (— Treaties, Registration and Pub-
lication). In language substantially unchanged
since 1947 the IBRD’s General Conditions pro-
vide in Section 10.01 that:

“The rights and obligations of the Bank, the

Borrower and the Guarantor under the Loan

Agreement and the Guarantee Agreement shall

be valid and enforceable in accordance with

their terms notwithstanding the law of any

State, or political subdivision thereof, to the

contrary.”

Controversies under loan and guarantee agree-
ments are to be submitted, in accordance with
the IBRD’s General Conditions, Section 10.04,
to — arbitration, to the exclusion of any other
remedy. The parties will be the Bank on the one
side and the borrower (and guarantor, if any) on
the other. Each side appoints one arbitrator and
the third arbitrator, referred to as Umpire, is to
be appointed by agreement of the parties or, if
they do not agree, by the President of the — In-
ternational Court of Justice or, failing appoint-
ment by him, by the UN Secretary-General. In
case of disagreement between the borrower and
the guarantor concerning the appointment of an
arbitrator, the guarantor makes the appointment.
In case of failure of one of the sides to appoint an
arbitrator, the latter will be appointed by the
Umpire. These and other provisions for the con-
stitution of the tribunal and a further provision
permitting awards to be rendered by default
guard against frustration of the arbitral under-
taking.

All decisions of the tribunal are to be by
majority vote and are final and binding. In case
the award is not complied with within 30 days,
any party may seek to enforce it in any court of
competent jurisdiction or pursue any other ap-
propriate remedy, subject to the qualification of
Section 10.04(k) of the General Conditions. The
effect of this qualification is that the arbitration
provisions are not to be considered as a — waiver
of sovereign immunity by member governments
but that they permit enforcement where such
enforcement is possible under the law of the
forum (— State Immunity). On the other hand,
Section 10.04(k) does constitute a waiver by the
IBRD of its jurisdictional immunity from action
by members. The arbitration provisions in the
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IBRD’s more than 2600 lending agreements have
never been invoked.

8. Privileges and Immunities

To enable the IBRD to fulfil its functions, it
was granted a certain status and certain privileges
and immunities, set forth in Art. VII of its Arti-
cles of Agreement (— International Organiza-
tions, Privileges and Immunities). The IBRD
possesses full juridical personality, and, in parti-
cular, the capacity to contract, to acquire and
dispose of immovable and movable property, and
to institute legal proceedings. The IBRD’s inter-
national juridical personality (— Subjects of In-
ternational Law) was explicitly recognized by
Switzerland, not a member of the IBRD, in an
agreement regarding its status, privileges and
immunities in Switzerland (UNTS, Vol. 216, p.
348).

The IBRD has no absolute immunity from suit.
Actions may, however, be brought against the
IBRD only in a court of competent jurisdiction in
the territory of a member in which the IBRD has
an office, has appointed an agent for the purpose
of accepting service or notice of process, or has
issued or guaranteed securities. This provision of
Art. VII(3) means that the IBRD would not be
immune from suit in regard to securities it has
issued, which acts to guarantee the IBRD’s access
to capital markets. The immunity of the IBRD
from suit (or, in the matter of IBRD securities,
the lack thereof) is thus functional rather than
absolute, but nevertheless effective in all areas
other than that of the IBRD-issued securities.

In order to deal with grievances of IBRD
employees against the IBRD and related to their
employment or pension rights, the IBRD created,
on April 30, 1980, the — World Bank Ad-
ministrative Tribunal.

No actions may be brought by IBRD members
or persons acting for or deriving claims from
members. The property and assets of the IBRD
are to be immune from all forms of seizure,
attachment or execution before the delivery of
final judgment against the IBRD. Its property and
assets are to be immune from search, requisition,
confiscation, expropriation or any other form of
seizure by executive or legislative actions; they
are also immune from taxation and custom duties.
The archives of the IBRD are inviolable.
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All Governors, Executive Directors, alternates,
officers and employees of the IBRD, who enjoy
certain privileges and immunities, are not subject
to legal process with respect to acts performed in
their official capacity except when the IBRD
waives this immunity (— Civil Service, Inter-
national).
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INTERNATIONAL BUREAU OF
EDUCATION

1. Origins

Although the idea of an international bureau of
education dates back to the early 19th century, it
gained ground only in the first quarter of the 20th
century. The proposal of Friedrich Zollinger,
Secretary of the Zurich Department of Public
Education, was adopted by the Jean-Jacques
Rousseau Institute of Education in Geneva 1925,
and a grant from the Rockefeller Foundation
enabled the Institute to launch its project. In
1926, a secretariat was set up under the direction
of Pierre Bovet, then professor at the University
of Neuchiatel. Under the terms of the statutes
adoptéd in June 1926, the aims of the Bureau, still
a private organization, were to centralize docu-
mentation relating to research in education, to
conduct inquiries (the results of which would be
disseminated to educators), and to serve as a
coordinating centre for institutions concerned
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with education, encouraging meetings between
educators and travel for study. These aspirations
soon exceeded the Bureau’s resources, however,
and three years later a new formula was urgently
sought.

Thus, on July 25, 1929, new statutes were sign-
ed whereby the International Bureau of Educa-
tion (IBE) became an inter-governmental
institution — the first in the field of education
(— Cultural and Intellectual Cooperation). The
signatoriecs were the representatives of the
governments of Ecuador, Poland, and the Repu-
blic and Canton of Geneva, and by a represen-
tative of the Rousseau Institute.

Jean Piaget then became the director of the
IBE, and Pedro Rosselld, who had long ad-
vocated inter-governmental status for the IBE,
the assistant director. Together they were to build
up the international conferences on public educa-
tion and the related publication, the International
Yearbook of Education. With a break only be-
tween 1940 and 1945, when the IBE provided
intellectual assistance to — prisoners of war, the
conferences were organized and the publications
issued every year until 1968, with the number of
member States increasing gradually to 68 coun-
tries.

2. Integration with UNESCO

By the late 1960s, for reasons both of dupli-
cated functions and of finance, the IBE again
needed to strengthen the basis of its work. With
effect from January 1, 1969, it became an integral
part of the — United Nations Educational,
Scientific and Cultural Organization. The IBE had
participated in UNESCO’s creation in 1945 and
had been collaborating with it for over 20 years
under the terms of agreements signed in 1947 and
1952. The integration was effected under the
terms of an agreement intended *‘to assure, under
the responsibility of Unesco, and by appropriate
measures, the continuity of the work pursued
since 1929 by the IBE” (UNESCO Doc. 15 C/83,
Annex II).

3. Functions

Under the terms of the IBE Statutes adopted
by the General Conference of UNESCO at its
15th session (Res. 14), the Bureau, enjoying

“wide intellectual and functional autonomy’’, has
the following functions:

“(a) to prepare for and organize, at least every

two years, the sessions of the International

Conference on Public Education [whose title

was later changed to ‘International Conference

on Education’] in accordance with the decisions
of the General Conference and subject to

Unesco rules in force and applicable;

(b) to undertake educational studies particular-

ly on comparative education and to publish the

results, co-ordinating its work with that of other
institutions pursuing similar objectives;

(c) to continue its work on educational docu-

mentation and the dissemination of information

on education;

(d) to maintain and develop an international

educational library and a permanent inter-

national exhibition of public education”. (Art.

II).

To carry out these functions, the IBE is struc-
tured in three units concerned respectively with
studies, documentation, and publications, with the
support of an administrative unit. Its draft pro-
gramme and budget are approved by the General
Conference of UNESCO on the proposal of the
IBE Council, which is composed of distinguished
educators representing 24 member States desig-
nated by the General Conference.

It is the Council in particular which proposes
the special subject of the International Con-
ference on Education (since 1971 a biennial event)
convened by the Director-General of UNESCO.
The internal preparation for the Conference is the
responsibility of the IBE Studies Unit. Dis-
cussions at the Conference have by tradition been
devoted to major trends in educational develop-
ment, on the one hand, and, on the other, to the
subject proposed by the Council in the light of
world needs as revealed by these trends.

The results of the discussions from the subject
matter of the International Yearbook of Educa-
tion (which resumed publication in 1980), while
the special subject, on which a recommendation is
adopted by the Conference, results in a com-
parative study. Apart from these volumes, the
IBE publishes bibliographical bulletins (Educa-
tional Documentation and Information, started in
1926, and the Awareness List of the International
Educational Reporting Service (IERS)) as well as
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other specialized periodicals (Innovation, IERS
Newsletter; IBEDOC Information, Documen-
tation Centre Newsletter; and a Co-operative
Educational Abstracting Service on Educational
Policy in Member States). The “Ibedata” series
comprises directories and specialized vocabu-
laries, the latter including the UNESCO/IBE
Education Thesaurus used for computerized data
storage and retrieval in the Documentation Cen-
tre. Publications of the IBE appear, of course,
under the imprint of UNESCO.

The Documentation centre includes a library of
some 90000 volumes and documents, and the
International Exhibition on Education. The
Exhibition, opened in 1929, was rebuilt after a fire
in 1944 but closed for a decade before reopening
in 1979 with an audio-visual presentation which
accommodates the presentations of all member
States of UNESCO.

P. ROSSELLO, The Forerunners of the International
Bureau of Education (1944).

B. SUCHODOLSKI et al., The International Bureau of
Education in the service of educational development
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RODNEY STOCK

INTERNATIONAL BUREAU OF
WEIGHTS AND MEASURES

The International Bureau of Weights and
Measures (Bureau international des poids et
measures (BIPM)), with headquarters at Sévres, a
suburb of Paris, was established by the Metric
Convention signed in Paris on May 20, 1875 (CTS,
Vol. 149, p. 237) as a permanent institution to
carry on research concerning problems of stan-
dardizing weights and measures. On October 6,
1921 the Convention was modified and extended
to include electrical units and standards (LNTS,
Vol. 17, p. 45). An agreement was concluded on
April 25, 1969 with the French Government
concerning the Bureau’s headquarters and the
privileges and immunities of its staff on French
territory (UNTS, Vol. 756, p. 61; — International
Organizations, Privileges and Immunities).

In order to attain world-wide unification of
physical measurement, the BIPM is charged pri-
marily with the following functions: the com-
parison and verification of the , rototypes of the

metre and kilogram, the establishment of inter-
national standards and of measurement scales of
other physical quantities, the custody of the in-
ternational prototypes and the periodic com-
parison of national standards and measuring
scales with the international prototypes. Further
tasks are the calibration and comparison of
geodetic measuring, the determination of fun-
damental physical constants as well as the im-
provement of the international system of units,
which is the modern form of the metric system.

Based on the work of the BIPM, standards for
the measurement of electricity were introduced in
1927, of photometry in 1937 and of ionizing radi-
ation in 1960. On January 1, 1948 electrical units
on a new basis corresponding to the mechanical
units were introduced.

The General Conference, convened every six
years and constituted of delegations from each
member State, elects the International Committee
of Weights and Measures, composed of eighteen
members of different nationalities, which holds
closed meetings at least every two years. The
Committee is supported by eight Consultative
Committees (electricity, ionizing radiations, pho-
tometry, thermometry, units, the definition of
the metre, the definition of the second, and masses
and connected quantities).

The BIPM is financed by contributions of the
member States in proportion to their national
revenues. The annual budget for 1978 was
5950 000 gold francs. Members of the BIPM are
the governments of 45 countries. Cooperation
agreements have been concluded with the
— United Nations Educational, Scientific and
Cultural Organization (1948), the — International
Atomic Energy Agency (1961 and 1967), the
— European Atomic Energy Community (1965)
and the International Bureau of Legal Metrology
(1970).

AJ. PEASLEE, International Governmental Organizations,
Part 3/4 (3rd ed. by D.P. Xydis, 1979) 248-258.
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between the — United Nations Economic and
Social Council and the French Government. It is
situated in Paris. Its functions and spheres of
activity are similar to those of the — United
Nations Children’s Fund (UNICEF) (— Children,
International Protection).

The initiative for the founding of the ICC was
taken by the French Government. In a — note to
UNICEF dated March 1949 it suggested that an
international research and training centre for
children be established in Paris. France declared
herself willing to finance the centre with an initial
sum of Ffr 175 million and subsequent annual
contributions of Ffr 75 million. A committee set
up by UNICEF and consisting of the represen-
tatives of the — United Nations Secretary-
General, the — World Health Organization,
(WHO), the — Food and Agriculture Organiza-
tion, the — United Nations Educational,
Scientific and Cultural Organization and the
—> International Labour Organisation examined
the French proposal, defined the spheres of
activity of the various international organizations
concerned with child welfare and decided that the
responsibility for supervising the activities of the
proposed centre should be entrusted jointly to
UNICEF and the French Government. The
cooperation of WHO was also assured. On the
basis of these proposals, the ICC was established
by a French ministerial decree of November 10,
1949 as an institution of public welfare. It is
governed by French law. On February 16, 1950 a
cooperation agreement was signed by the French
Government, UNICEF and WHO (UN Doc.
E/ICEF/L.4).

The organizational structure of the ICC consists
of the Administrative Council, the Technical Ad-
visory Committee and the Directorate General.
The ICC is not a membership organization. Six of
the seventeen members of the Administrative
Council are nominated by the French Govern-
ment, specifically by the Ministry of Foreign
Affairs and the Ministry of Public Health. The
remaining eleven members are coopted by these
members. Council members are appointed for
three-year periods but may be reappointed an
indefinite number of times. From among its
members the Council elects a Bureau consisting
of a president, two vice-presidents, a secretary
and a treasurer. The Bureau is elected for a

one-year period. Legally and in all civil actions
the ICC is represented by the President. The
Technical Advisory Committee consists of experts
from the — United Nations Specialized Agencies
interested in childhood problems. The ICC is
financed by contributions from the French
Government and UNICEF, and by voluntary
donations from other organizations.

The most important tasks of the ICC are the
medical education and training of suitable per-
sonnel, research on specific health, educational
and social problems of children and adolescents,
the collection and distribution of information, and
comparative studies on the situation of children in
different countries. The work of the ICC is in-
tended to support the aims of the United Nations
and the Specialized Agencies in the field of
maternal and child care. Emphasis is therefore
laid on the improvement of the living conditions
of children and adolescents in the — developing
States.

Since its foundation the ICC has organized more
than 400 projects in education and training in 66
countries.
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The International Children’s Centre (ICC) was
established in January 1950 following negotiations
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INTERNATIONAL CIVIL
AVIATION ORGANIZATION

1. Historical Background; Functions

The International Civil Aviation Organization
emerged from the International Civil Aviation
Conference held in Chicago from November 1
until December 7, 1944. The Conference, in which
54 States participated, had been called by the
United*States in order to establish a legal frame-
workK for the reorganization of international civil
aviation after World War II. The ICAQO’s prede-
cessor was the International Commission for Air
Navigation founded at the Paris Conference on
International Navigation in 1919. The Chicago
Conference resulted in the adoption of the Con-
vention on International Civil Aviation (UNTS,
Vol. 15, p. 295) which, apart from being the basic
substantive instrument for the regulation of in-
ternational aviation, also serves as the ICAQO’s
constitutive charter. The Convention has since
been amended on various occasions. Annexed to
it are a number of international standards and
recommended practices which have been adopted
over the years by the ICAO Council. On April 4,
1947, when the Convention entered into force, the
ICAO had already started to work on a pro-
visional basis with its headquarters in Montreal
(Provisional  International  Civil  Aviation
Organization). On May 5, 1947 the ICAO
received the status of a Specialized Agency of the
— United Nations (— United Nations, Special-
ized Agencies).

Art. 44 of the — Chicago Convention sets out
the ICAO’s functions. The aims and objectives of
the ICAO are to develop the principles and
techniques of international air navigation and to
foster the planning and development of inter-
national air transport so as to, inter alia, ensure
the safe and orderly growth of international civil
aviation; encourage the arts of aircraft design;
encourage the development of airways, — air-
ports and air navigation facilities for international
civil aviation; promote safety of flight in inter-
national air navigation; and to meet the needs of
the peoples of the world for safe, regular, efficient
and economical air transport (— Aircraft;
— Aircraft Operations; — Traffic and Transport,
International Regulation).

The IACO fulfils its objectivec mainly by enact-

ing uniform aviation standards, granting tech-
nical assistance and cooperation, and collecting
and exchanging information. The ICAO’s activi-
ties at large are not concentrated upon the
economic aspects of air transport. Cooperation in
the area of conditions of carriage as well as fares
and rates has been left to the — International Air
Transport Association, a non-governmental asso-
ciation of airlines. The exchange of traffic rights
is also outside the ICAO’s competence (— Air
Transport Agreements).

The IACO fulfils its objectives mainly by enact-
ing uniform aviation standards, granting tech-
as Europe, the North Atlantic, Caribbean and
South Pacific regions, and the Middle East. The
conferences are not only concerned with the dis-
cussion of questions of common interest; they also
provide a forum for furthering the conclusion of
international agreements on the maintenance of
common services and improvement of air naviga-
tion facilities (e.g. the North Atlantic Ocean
Weather Stations Agreement of May 12, 1949).

2. Membership

The Chicago Convention distinguishes between
States that may join the ICAO by ratifying or
adhering to the Convention and former enemy
States which are subject to a special admission
Organizations,
Membership). This special admission procedure
makes the admission of former enemy States
dependent on the assent of “‘any State invaded or
attacked” by them. In ICAQO practice, admission
has been conditional merely on the approval of
the — United Nations General Assembly and the
deposition of the instrument of adherence. The
ICAO now includes almost every State engaged
in international civil aviation. The Soviet Union,
originally refusing to adhere to the Convention in
protest against the inclusion of some participating
States, acceded to membership in 1970. The
Convention also provides for the termination and

procedure (— International

suspension of membership. A contracting State’s
voting power in the Council and Assembly (see
section 3 infra) may be suspended for failing to
discharge its financial obligations towards the
ICAO. This provision has been broadly inter-
preted to include also suspension from those
ICAO subsidiary bodies and denial of those por-
tions of ICAO general services furnished to con-
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tracting States, as decided by the Council. A State
may also be expelied from the ICAO ff it fails to
ratify certain amendments to the Convention or if
the UN General Assembly recommends its
expulsion.

3. Structure; Financing

The ICAO discharges its functions through its
Assembly, Council and various subsidiary bodies.
Each member State is represented in the Assem-
bly and is entitled to one vote. The Assembly
meets in regular sessions at least once every three
years. Decisions of the Assembly must be taken
by a majority of the votes cast. The Assembly’s
major powers and duties are: the election of the
Council, the determination of the ICAQO’s finan-
cial arrangements, the review of its work (includ-
ing expenditures and accounts, the delegation of
powers to the Council and subsidiary com-
missions) and the consideration of proposals for
the modification of the Chicago Convention.
Generally speaking, the Assembly determines the
ICAO’s policy guidelines and is authorized to
‘““deal with any matter within the sphere of action
of the Organization not specifically assigned to
the Council” (Chicago Convention, Art. 49(k)).

The Council is composed of representatives of
33 contracting States and is elected by the Assem-
bly. In electing the members of the Council, the
Assembly must give adequate representation to:
(a) the States of chief importance in air transport,
(b) the States which make the largest contribu-
tions to the provision of facilities for international
civil aviation, and (c) the States whose designation
will insure that all major geographic areas in the
world are represented in the Council. Decisions
of the Council require approval by a majority of
its members. The Council is a “permanent body
responsible to the Assembly” (Art. 50(a)). It can
be described as the governing board of the ICAO,
with a multitude of mandatory and discretionary
legislative, judicial and administrative functions.
Legislative functions include the adoption of air
nagivation and air transport regulations (i.e. the
international standards and recommended prac-
tices annexed to the Convention). As a judicial
body, it has the power to adjudicate disputes
between the contracting States with respect to the
interpretation and application of the Convention
(— Jurisdiction of the ICAO Council Case). In

most cases, the Council has acted as a mediator
and has induced the parties to enter into extensive
negotiations towards a settlement without invok-
ing the adjudicatory machinery (— Conciliation
and Mediation).

The Council’s administrative functions include,
inter alia, the appointment of the chief officers
such as the Secretary-General and the President
of the Council, the administration of finances, the
execution of the directives of the Assembly and
the supervision of the commitments of contracting
States with respect to their fulfilment of the
commitments laid down in the Chicago Con-
vention and related international agreements for
the joint financing of air navigation facilities and
services.

The Air Navigation Commission and the Air
Transport Committee, whose powers and duties
are stipulated in the Chicago Convention, act
under the authority of the Council. The Air
Navigation Commission is charged with the task
of considering and recommending to the Council
modifications of the annexes to the Convention.

The Legal Committee deals mainly with the
preparation and modification of multilateral con-
ventions and advises the ICAO on all legal ques-
tions. A number of significant air law conventions
in the field of public and private international
— air law have been concluded on the basis of
drafts and proposals of the ICAO’s Legal Com-
mittee.

The expenses of the ICAO are apportioned
among the contracting States according to a sys-
tem determined by the Council. The decisive fac-
tor in making the apportionment is the financial
capacity of each contracting State, defined on the
basis of its gross national product and its per
capita income.

4. Rule-Making

One of the most remarkable legal features
of the ICAO concerns its technical legislation
(— International Legislation). While every State
prescribes its own technical regulation with re-
spect to its national airspace, efficiency and safety
in international civil aviation is dependent upon
uniform aviation rules. The Chicago Convention
obliges contracting States to collaborate in secur-
ing the highest practicable degree of uniformity
concerning regulations, standards, procedures and
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organization in relation to aircraft, personnel,
airways and auxiliary services in all matters in
which such uniformity would facilitate and im-
prove air navigation (— Unification and Har-
monization of Laws). To this end, the ICAQO has
been authorized to adopt and amend international
standards and recommended practices and pro-
cedures dealing with matters such as com-
munications systems, log books, aeronautical
charts, customs procedures, aircraft in distress,
the characteristics of airports, the rules of the air
and air traffic control practices, the licencing of
operating and mechanical personnel, the air-
worthiness of aircraft, the registration and
identification of aircraft, and the collection and
exchange of meteorological information (see also
— World Meteorological Organization).

The ICAO’s legislative authority, however, is
-subject to a special kind of — veto by the mem-
ber States. Any annex adopted by the Council
becomes effective only after the expiration of a
certain period of time, provided that the majority
of contracting States has not, in the meantime,
registered its disapproval with the Council. Even
if such a disapproval has not been registered, the
contracting States have no legal obligation to
comply with the provisions of a duly promulgated
annex. Any State which finds such compliance
“impracticable” or which deems it necessary to
adopt differing domestic regulations or practices is
only obliged to notify the Council immediately of
the differences between its own practice and that
established by the international standards (Con-
vention, Art. 38). In summary, it is for each
contracting State to decide whether or not to
comply with or to give effect to an international
standard. The only exceptions to this freedom of
action which the member States enjoy are the
Rules of the Air, laid down in Annex 12 of the
Convention. Compliance with those rules relative
to flight and manoeuvre of aircraft is mandatory.

It is doubtful whether failure to give
notification of differing practices or of non-com-
pliance is a breach of the Convention giving rise
to liability (— Responsibility of States: General
Principles). It has been contended that, in ICAO
practice, silence does not generally denote non-
compliance, since some States do not yet have the
technical and administrative capabilities to fully
discharge their obligations under Art. 38 of the

Chicago Convention. It appears that, due to care-
ful preparation and prior consultation procedures,
no annex has yet failed to gain approval by a
majority of member States after its adoption by
the two-thirds vote of the Council.

5. Amendments to the Chicago Convention

Particular legal problems have arisen with re-
spect to the amendment provisions in the Chicago
Convention. Art. 94(a) provides that any pro-
posed amendment to the Convention must be
approved by a two-thirds majority of the Assem-
bly. The amendment then comes into force in
respect of ratifying States once it has been
ratified by the number of contracting States
specified by the Assembly. This number may not
be less than two-thirds of the total number of
contracting States. There have been various
amendments, most of them concerning the
ICAO’s structure and internal functioning. The
numbers of members of the Council and of the
Air Navigation Commission have been repeatedly
increased to reflect the growing accession of new
States to ICAO membership. Although none of
these amendments have been ratified by all
member States, all amendments have been im-
plemented. Moreover, all States voted for the
expansion of the Council and Commission. This
absence of — protest may be attributed to the
fact that the constitutive instrument of an inter-
national organization must necessarily be applied
in a uniform manner.

The question of a non-ratifying State’s position
with regard to amendments of the Chicago Con-
vention may arise again, however, when political
issues are at stake. Thus, at the request of the UN
General Assembly, the ICAO Assembly in 1947
approved an amendment to the Convention pro-
viding that a State expelled from UN membership
automatically ceases to be a member of the
ICAO. and that a State suspended from the UN is
suspended from the ICAO at the request of the UN.
The intent of the amendment was to exclude
Francoist Spain from the ICAO. The provision was,
however, not invoked, because Spain voluntarily
withdrew from the ICAO for some time. It may well
be argued that the adoption of the amendment
could not lead to the expulsion of a State which had
not ratified it. In summary, the ICAO encountered
considerable difficulties with the amendment
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process prescribed by the Chicago Convention. As
a result, many provisions of the Convention have
been reshaped without formal amendment.

6. Evaluation

The ICAQ’s technical character explains why it
has been able to achieve considerable advances in
the field of air navigation regulations without
excessive interference through political influence.
Political disputes have troubled the ICAO mainly
with regard to problems of membership, — sanc-
tions against member States and the establish-
ment of prohibited areas for civil aviation (e.g.
the dispute between India and Pakistan due to
Pakistan’s refusal to permit Indian aircraft to fly
over West Pakistan; the dispute between the
United Kingdom and Spain following Spain’s
determination that the airspace in the vicinity of
Gibraltar was a prohibited area; — Air, Sover-
eignty over the). Problems in the ICAO’s work
have arisen due to the widening gap between
technologically advanced States and — develop-
ing States. A number of contracting States have
not been able or willing to comply with ICAO
regulations.

In spite of considerable difficulties, the ICAO
has managed to develop a uniform aviation code,
thereby furnishing a necessary prerequisite for
today’s international civil aviation. In matters of
political importance such as the prevention of
international — terrorism, on the other hand, the
ICAO has not been very successful. On the
whole, the ICAO’s flexible law-making procedure
in the technical field has to date enabled con-
tinuous modifications of technical regulations
corresponding to rapid technical change. There
are, however, numerous problems, such as super-
sonic aircraft, the use of — spacecraft in airspace,
and the growing concern about environmental
pollution (e.g. — Air Pollution) which are still to
be solved within the ICAO framework.
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KAY HAILBRONNER

INTERNATIONAL CIVIL
DEFENCE ORGANIZATION

In 1931 French Surgeon-General Georges
Saint-Paul founded the *Lieux de Genéve’ asso-
ciation (International Organization for the Pro-
tection of Civilian Population in Wartime) in
Paris. The original purpose of the Organization
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was the promotion of — safety zones during war-
time: in which the civilian
population could seek refuge (— Civilian Popu-
lation, Protection). Saint-Paul particularly had in
mind women, children, and sick and aged persons.

In 1935 the French Parliament adopted a
resolution inviting the — League of Nations to

neutralized zones

study the means of creating in every country,
according to the agreements ratified by the
League of Nations, localities, places or zones
which could in case of — armed conflict be
preserved from all combat and use for military
purposes (—> Military Objectives; cf. — Open
Towns).

The Organization was a private humanitarian
organization. In order to cooperate as closely as
possible with other international organizations, its
seat was transferred in 1937 from Paris to
Geneva. This Organization shares, with the
International Committee of the — Red Cross
(ICRC), the main credit for introducing the pro-
visions on safety zones into the — Geneva Red
Cross Conventions of 1949 (Convention I, Art.
23; Convention 1V, Art. 14).

In January 1958 the name of the Organization
was changed to the International Civil Defence
Organization (ICDQO) (Organisation inter-
nationale de protection civile (OIPC)). More im-
portant than the change of name were the
changes in structure and the expansion of the
body’s aims (— Civil Defence).

The statutes have twice been changed con-
siderably. In 1958 the new statutes opened mem-
bership in the ICDO to individuals as well as to
corporate bodies such as associations, societies
and even governments (— International
Organizations, Membership). In 1966 at Monaco
the representatives of the member States of the
ICDO adopted the text of the present constitution
which conferred on it the status of an inter-
governmental organization. This constitution
came into force on March 1, 1972 at the first
General Assembly of member States' and was
registered in 1975 at the United Nations
Secretariat.

The expansion of the ICDQ’s aims is expressed
in the — preamble to the Constitution:

“to intensify and coordinate on a world-wide

scale the development and improvement of

organizations, means and techniques for

preventing and reducing the consequences of

natural disaster in peacetime or of the use of

weapons in time of conflict”.

The original purpose was expanded in three
directions: to deal with all matters of civil protec-
tion during wartime; to establish laison between
national defence organizations; and to
promote protection and safety of persons and of
property in all types of disasters during peace-
time (— Relief Actions; — United Nations Relief
and Rehabilitation Activities). In order to meet
these considerably expanded goals, the ICDO has
to date organized nine World Civil Defence Con-
ferences (Berlin 1954; Florence 1957; Geneva 1958,
1963 and 1972; Mo atreux 1961; Caracas 1974; Tunis
1978; Rabat 1980) and many technical exhibitions,
as well as international conferences on radiation
protection, industrial civil defence and disaster
medicine.

The ICDO publishes a monthly bulletin entitled
“International Civil Defence”, in English, French,
German, Spanish and Arabic, as well as reports
and proceedings of the World Civil Defence
Conferences.

cvil

ANTON SCHLOGEL

INTERNATIONAL CIVIL SERVICE
Civil Service, International

see

INTERNATIONAL COMMISSION
FOR FOOD INDUSTRIES

The International Commission for Food In-.

-dustries (ICFI) was established in 1934 by an

inter-governmental agreement on the initiative of
France. The ICFI took over the work of two
organizations: the International Commission set
up in 1905 at the first International Technical and
Chemical Congress on Sugar Refining and Dis-
tilling, and the International Commission set up
after the first International Congress of Pure and
Applied Chemistry in 1894. The Statute in force
for the ICFI dates from 1966.

The ICFI is an organ which assists industries
concerned with the conservation and/or process-
ing of vegetable and animal products derived
from agriculture, forestry and fishing (Statute,
Art. II; see also — Commodities, International
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Regulation of Production and  Trade;
—» Fisheries, International Regulation). Its aim is
to deal with questions of a scientific, technical,
economic and social nature of interest to these
industries (Art. I). The activities include the
organization of congresses and symposia as well
as training measures for technicians in this field.
The task of the collection, collation and dis-
tribution of useful documents and information
(Art. I) has been transferred to the Documentary
Centre for Industries using Agricultural Products,
a branch of the French Ministry of Agriculture. In
accordance with Art. I of the Statute, the ICFI
has established contact with — United Nations
Specialized Agencies (among others, the — Food
and Agriculture Organization), which recognize
the ICFI as having consultative status.

Whereas the founding agreement of 1934 was
concluded between some 40 governments, the
number of ICFI members has diminished from 12
(1975) to 8 (1982). The regular members are
Spain, France, Hungary, Madagascar, Mexico,
Greece, Portugal and Tunisia. In addition, in
accordance with Art. IV of the Statute, there are
scientific, technical, and professional organiza-
tions and establishments as associated members.

The organs of the ICFI are the General
Assembly, the Executive Committee, the
Scientific Council and the Secretariat General. In
the General Assembly, each member is represent-
ed by one delegate from each of the member
governments (Art. VIII). Decisions are taken by
simple majority of members present and voting,
except in special cases where a majority of two-
thirds is required (Art. XI). The members can
choose the amounts of their contributions (Art.
XXIII). The 1976 budget comprised about 500 000
French francs. The official languages are French,
German, English and Spanish, but Russian may
also be used as a working language upon a
decision of the Executive Committee (Art. VI).

The ICFI publishes a monthly “International
Bibliography of Food Industries”, a journal enti-
tled “Food and Agricultural Industries”, and pro-
ceedings of its conferences and symposia.

A.J. PEASLEE, International Governmental Organizations,
Pt. 2 (3rd ed. by D.P. Xydis, 1975) 212-218.

HANS-HEINRICH LINDEMANN

INTERNATIONAL COMMISSION
ON CIVIL STATUS

1. History, Organization and Tasks

The creation of an International Commission
on Civil Status was first suggested at the 1948
Amsterdam meeting of the Comité provisoire de
I’ Association internationale des officiers de 1’état
civil. A year later, on September 25, 1949, the
Commission was established as an international
governmental organization by a protocol signed in
Berne by Belgium, France, Luxembourg, the
Netherlands and Switzerland. Seven more States
have in the meantime become members of the
Commission: Turkey (1953), the Federal Republic
of Germany (1956), Italy (1958), Greece (1959),
Austria (1961), Portugal (1973) and Spain (1974).

The Commission is based on national sections,
the members of which are named by govern-
ments. Delegates of these sections constitute the
General Assembly, where all international
agreements are discussed and adopted. The draft-
ing of conventions and recommendations as well
as administrative questions are left to the Bureau
composed of the presidents of the national sec-
tions and one additional member for each section.
The cooperation between the national sections
and with all other international organizations is
secured by the Secretary-General. He is elected
by the Bureau and is also responsible for the
development of the Commission’s policy guide-
lines. The Commission is financed by contributions
of the member States.

The Commission’s task, according to both the
Berne protocol and to its statutes, is to improve
the legal framework of civil status through better
means of providing mutual information, with the
help of international agreements (— Treaties).
The Commission has since the early 1950s there-
fore published documentation on the laws of the
member States. In addition, 20 conventions have
been adopted, 17 of which have entered into
force. Member States of the — Council of Europe
can accede to all the conventions, and most may
also be acceded to by any interested State
(— International Organizations, Membership).

2. Conventions and Recommendations

The conventions can be divided into two
groups. The first group concerns purely technical
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questions, such as the development of multi-
lingual forms for the conclusion of marriages, for
the registration of births and deaths, and for the
exchange of specific information as, for instance,
changes in — nationality. The purpose of these
conventions is to avoid costly translations, com-
plicated inquiries and the presentation of a large
number of documents, in order to improve the
position of the persons concerned by eliminating
as many administrative obstacles as possible
(— Legal Assistance between States in Civil
Matters).

The second group deals with problems of family
law and of — private international law. The
Commission attempts with these conventions
either to unify family law rules, as in the case of
the acknowledgement of maternity, or to establish
common rules, as for example in the case of the
legitimation by subsequent marriage, the volun-
tary acknowledgement of illegitimate children and
the recognition of foreign divorces (— Unification
and Harmonization of Laws). The Commission
has given special attention to the uncertainty aris-
ing out of the resort to public policy clauses.
Many of the conventions therefore enumerate the
possible conflicts and at the same time exclude
any general reference to public policy. This is due
to the conviction that within a group of States
which generally share a common core of legal
principles public policy should not be permitted to
sabotage international agreements. The Com-
mission has also been increasingly aware of the
necessity of a uniform application of the con-
ventions. Differences of opinion on the exact
content of the convention on the acknowledge-
ment of maternity have prevented an important
number of States from ratifying it. Therefore,
following the entry into force of the convention
on the recognition of foreign decisions concerning
the dissolution of marital links, the General
Assembly adopted an explanatory report giving
guidelines for its interpretation (— Interpretation
in International Law).

In addition, the General Assembly has adopted
three recommendations. Two of these aim at a
better integration of — refugees, either by facili-
tating the delivery of documents concerning civil
status or by avoiding unnecessary complications in
such simple matters as the inscription of names in
public registers (see also — Intergovernmental

Committee for Migration; — International
Refugee Organisation). The other recom-
mendation outlines the principles for a unification
of the rules on the conclusion of marriage in the
member States.

3. International Cooperation

The Commission has always been conscious of
the dangers of conflicting international
agreements and has therefore tried to promote
international cooperation. Thus, as early as 1955,
in an exchange of letters with the Council of
Europe, it was agreed that the Commission act as an
official expert of the Council in all matters concern-
ing civil status and that it should be consulted before
decisions in this field are taken by the Council. In
1969, a similar exchange of letters established an
intensive cooperation with the Hague Conference
on Private International Law (— Hague Con-
ventions on Private International Law; — Hague
Conventions on Civil Procedure). In view of the
experience gleaned from the two conventions on
the recognition of divorces, both organizations
agreed to confer regularly on their programmes in
order to avoid duplicating work. In a third and last
exchange of letters, the Commission and the United
Nations High Commissioner for Refugees express-
ed their wish to coordinate their efforts to solve the
civil status problems of refugees (— Refugees,
United Nations High Commissioner).

Commission internationale de I’état civil, Statuts (4th ed.
1980).

Commission internationale de 1'état civil, Conventions
et recommandations (1956—1980) (1981).

s. simITiS, Die Internationale Kommission fiir Zivil-
standswesen (C.ILE.C.), Rabels Zeitschrift fiir
auslidndisches und internationales Privatrecht, Vol. 33
(1969) 30-72.

3. MASSIP, La Commission internationale de I'état civil,
Revue critique de droit international privé, Vol. 64
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SPIROS SIMITIS

INTERNATIONAL COMMITTEE
OF MILITARY MEDICINE AND

PHARMACY
The International Committee of Military
Medicine and Pharmacy (ICMMP) with
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headquarters in Liége. Belgium, was established
on July 21, 1921. It was founded as a result of the
first International Congress of Military Medicine
and Pharmacy - initiated by the Belgian
Government - as the Standing Committee for In-
ternational Congresses of Military Medicine and
Pharmacy. In 1930 a statute was agreed upon,
which received amendment in 1938, 1954 and
1976.

In the spirit of the — Geneva Red Cross Con-
ventions and Protocols, the aim of the ICMMP is
to maintain and to strengthen the bonds of pro-
fessional collaboration between those whose task
it is to care for the sick and wounded of the
armed forces (— Wounded, Sick and Ship-
wrecked). The Committee is dedicated\ to work
for the improvement of their lot and the relief of
their suffering both in times of peace and war. It
strives to ensure the rapid circulation of know-
ledge and the standardization of the disciplines
and techniques appropriate to achieving most
effectively the protection and safeguarding of
human life in the military domain.

Since 1921 the Committee has organized 23
large international congresses of military medi-
cine and pharmacy as well as 9 advanced courses
for young doctors in the armed services. Their
aim was to establish contacts between new
generations of medical officers. In general, what is
intended is the promotion of a medical ethical
conscience which is unaffected by political con-
siderations and stands above any conflict.

Attached to the ICMMP is the International
Office of Documentation on Military Medicine,
whose purpose is to research, assemble and
broadcast all technical or ethical documentation
of interest to the Military Health Services. In
1960, a Study Center for International Medical
Jurisprudence was set up in collaboration with the
Medical-Legal Commission of Monaco.

The Committee maintains regular relations with
other international bodies, especially the Inter-
national Committee of the — Red Cross and the
— World Health Organization, which, in 1952,
recognized the ICMMP as an inter-governmental
organization. The Committee meets periodically
and is assisted by an Executive Bureau and
several Technical Commissions. It is financed by
contributions of the 89 member States as well as
by private donations. The subordinate personnel,

the premises and the equipment are furnished by
the Belgian Government. The official press organ
of the Committee is the International Review of
the Army, Navy and Air Force Medica! Services,
published monthly.

AJ. PEASLEE, International Governmenta! Organiza-
tions, Pts. 3/4 (3rd. ed. by D.P. Xydis. 1979) 274-
284,

ROLF KUHNER

INTERNATIONAL COMMITTEE OF THE
RED CROSS see Red Cross

INTERNATIONAL
DEVELOPMENT
ASSOCIATION

1. Establishment; Purposes

The International Development Association
(IDA) is a — United Nations Specialized Agency.
Its Articles of Agreement, formulated by the
Executive Directors of the — International Bank
for Reconstruction and Development (IBRD) and
submitted to the IBRD member governments on
January 26, 1960 (UNTS, Vol. 43, p. 250), entered
into force on September 24, 196(). The IDA pro-
vides longterm, low-cost loans for development
(— International Law of Development; — Loans,
International); it was created in the period of
— decolonization when many poor countries in
need of development assistance were experiencing
problems of credit worthiness, and therefore were
unable to borrow from IBRD on commercial terms.

The purposes of the IDA are, under Art. 1 of
its Articles of Agreement, to promote economic
development, increase productivity and thereby
raise standards of living in the less-developed
areas of the world included within its member-
ship. In particular, the IDA is to provide financing
to meet the States’ important developmental
requirements on terms which are more flexible
and which bear less heavily on the balance of
payments than those of conventional loans,
thereby furthering the developmental objectives
of the IBRD and supplementing its activities. The
IDA is to be guided in 4all its decisions by the
provisions of Art. I. (Articles cited hereafter
without further specification refer to IDA Articles
of Agreement.)
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2. Organization; Membership;
Voting

The IDA’s organizational structure is the same
as that of the IBRD, although the IDA is legally
and financially distinct from the IBRD. IBRD
Governors appointed by countries which are IDA
members are ex officio governors of IDA; IBRD
Executive Directors who represent one or more
countries which are IDA members are ex officio
IDA Executive Directors; the IBRD’s President
is ex officio President of the IDA; and the IDA is
administered by IBRD staff (Art. VI2) (a), (4)
(b), (5) (a) and (b)). The IDA’s head office is in
Washington, D.C.

Many of the provisions of the IDA Articles of
Agreement are substantially the same as the pro-
visions contained in the corresponding articles of
the IBRD’s Articles of Agreement. This is the
case for the status, privileges and immunities of
the IDA (Art. VIII), withdrawal and suspension
of membership (Art. VII), suspension of operations
(Art. VII), amendments to the Aurticles of
Agreement (Art. IX) and — arbitration of dis-
putes between the IDA and a member country
and between IDA member countries (Art. X).

Membership in the IDA is open to members of
the IBRD. Except in regard to original members,
the terms and conditions of membership are
determined by the IDA (Art. II(1) and (2)). A
member country which ceases to be a member of
the IBRD automatically ceases to be a member of
the IDA (Art. VII(3)). As of June 30, 1982, the
IDA had 130 member countries.

In contrast to the IBRD, the IDA has more
flexible provisions in regard to the attribution of
votes in the — weighted voting structure
(Arts. TI(2) and VI(3)). The IDA has two
categories of members. Part I countries are
developed countries, namely members of the
— Organisation for Economic Co-operation and
Development; Part II countries comprise mainly
developing countries. The two categories have
been given different treatment in the matter of
financial contributions (weighing heavily on Part 1
countries), and in the matter of voting rights (see
Arts. II and VI(3)).

3. Financing

The IDA was created as a source of conces-
sionary finance. It was believed that a separate

INTERNATIONAL DEVELOPMENT ASSOCIATION

international organization to which both the
developed and the developing countries would
contribute, would command political support
among donor countries, particularly the United
States. It was clear that the institution wouid not
be able to borrow in the capital markets but
would have to rely on budgetary funds from its
members. For these reasons, it was necessary to
design a financial structure totally separate from
that of the IBRD.

The IDA’s initial resources took the form of
members’ paid-in subscriptions proportionate (at
the rate of 1:20) to their total IDA subscriptions.
Part I members were required to make their
entire subscription available in gold or freely
convertible currency; Part II members had this
obligation only as to ten per cent (Art. II). Art.
III authorizes additions to resources by individual
members or the membership as a whole. The
additions by the membership as a whole are
known as replenishments, the terms of which are
negotiated among donor countries and submitted
for approval to the IDA’s Executive Directors
and Board of Governors. There have been six
such replenishments, and negotiations for another
are planned for 1983.

Some difficulties under the Sixth
Replenishment. It could not become effective un-
til at least twelve Part I members had deposited
with the IDA Instruments of Commitment and
Qualified Instruments of Commitment represent-
ing 80 per cent of the prescribed total. The
effectiveness and conditions of this Replenish-
ment were satisfied on August 24, 1981, upon
receipt of the United States’ formal notification of
participation with a total contribution specified.
The Resolution authorizing the Replenishment
had provided for funding from donors’ contribu-
tions over a three-year period. Prior to the
effectiveness of the Sixth Replenishment, the IDA
had made credit commitments against advance
contributions. Upon the Replenishments’
effectiveness and the termination of these advance
contributions, the IDA faced a hiatus in its com-
mitment authority. This resulted from a com-
bination of two factors: (a) the decision taken by
the United States to limit the size of her first
instalment (for fiscal 1981) and (b) the pro-rata
provisions in the Sixth Replenishment Resolution
that allowed the IDA to commit resources from
other donors only in the same proportion as

arose
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unqualified commitments from the United States.
The practical effect was that even after receipt of
the United States’ first payment, credits approved
by the Executive Directors and amounting
to some $800 million equivalent could not be
signed.

In view of the serious implications for the
world’s poorest countries of interruptions and
reductions in IDA’s commitment authority, an
agreement was reached in September 1981 waiv-
ing the pro-rata rule in respect of the first instal-
ment, but applying it to the commitment on cred-
its of donors’ second and third instalments.
Several donors agreed to go beyond this
agreement, and released their second instalments
in full. These “modified”” pro-rata arrangements
came into effect on January 19, 1982. At the April
1982 IDA meeting concern was expressed that
any actions taken would also have implications for
commitment authority up to and including fiscal
1984. The more prominent proposals for plans to
supplement IDA resource availability were: (a) a
“relaxed” pro-rata scheme that would go beyond
the arrangements earlier agreed, combined with
additional contributions by donors in fiscal 1984
and (b) a Special Fund that would operate
separately from, but parallel to, the arrangements
made under the Sixth Replenishment. To date, no
decision has been made on a course of action.

4. Operations

In the light of the purposes of the IDA, assis-
tance is concentrated in the very poor countries,
mainly those with an annual per capita income of
less than $731 (in 1980 US dollars). More than 50
countries are eligible under this criterion. The
terms of the IDA’s lending operations (called
“credits” to distinguish them from IDA “loans’’)
have a very substantial grant element: 50-year
maturity, 10-year grace period, a service charge of
0.75 per cent per annum on the disbursed and
outstanding amount of credit and a 0.5 per cent
commitment charge on the undisbursed and out-
standing amount of the credit. The IDA’s lending
strategy is integrated with that of the IBRD;
projects receive thorough examination and ap-
praisal regardless of the source of funds. An
increasing number of countries receive a com-
bination of IBRD loans and IDA credits.

In order to alleviate the burden of external
financing on the borrowing member countries’

balance of payments, all credits have been made
to governments. The Articles of Agreement
permit the IDA, however, to “lend” also to public
and private entities in member countries, and to
public international or regional organizations; the
Articles do not require, although they permit,
government guarantees (Art. V(2) (c) and (d)).
Where the funds are to be passed on by govern-
ments to public or private entities, the credit
agreements contain provisions designed to avoid
cost and price distortions, such as those requiring
the funds to be relent on IBRD terms, or at
locally prevailing rates of interest, taking into
account who is to bear the exchange risk.

The credit agreements are substantially similar
to the IBRD’s loan agreements. One important
difference, however, is that they are denominated
in Special Drawing Rights (see — International
Monetary Fupd). With respect to procurement,
disbursement and supervision, IDA practices are
identical with those of the IBRD. Non-project
lending is an exception, while the proportion of
IDA local expenditure financing, which tends to
have a low foreign exchange component, is higher
than in IBRD loans.

Credits approved by IDA in fiscal years 1980,
1981 and 1982 were, respectively, $3838 million,
$3482 million and $2686 million, equivalent for
103, 106 and 97 operations in 40, 40 and 42
borrowing countries.

Articles of Agreement of the International Develop-
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JH. WEAVER, The International Development Associa-
tion, A New Approach to Foreign Aid (1965).

B. BENHAMOUDA, L’Association internationale de
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R.T. LIBBY, International Development Association: A
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INTERNATIONAL ENERGY
AGENCY

1. Historical Background

The countries constituting the — Organization
of Arab Petroleum Exporting Countries
(OAPEC), founded in 1968 separately from the
— Organization of Petroleum Exporting Coun-
tries (OPEC), in 1973 decided to employ the
export of crude oil as a political weapon. Their
aims were to induce Israel to withdraw from the
territories she had occupied in 1967 (— Israeli-
Occupied Territories) and above all to bring
about a change in United States policy in the
Middle East. OAPEC divided oil consumer
countries into groups of friendly (Belgium,
France, Spain and the United Kingdom), neutral
(the Federal Republic of Germany and most
Western European nations) and hostile (the
Netherlands and the United States) nations. On
October 16/17, 1973 OAPEC imposed a total oil
— embargo on the countries designated as hostile
and decided to reduce its monthly oil production
by five per cent until the achievement of its
political aims. The friendly countries were to be
supplied as before, while the rest of the oil, a
decreasing quantity due to lower production
levels, was to be divided between the neutro!
countries.

In addition, the price of crude oil increased
four-fold between the beginning of October 1973
and January 1974. Due to the monopolized supply
of oil and the iow demand elasticity, the measures
taken by OAPEC sparked a crisis regarding both
the quantity and price of oil, which in turn
brought the balances of trade and of payments of
the oil importing countries into disarray. The
crisis, however, did not have the same effect on all
the importing countries concerned. Canada,
Norway, the United Kingdom and the United
States in particular were able to mitigate the
consequences of the crisis by rapidly developing
their own oil resources.

The shock was such that the industrialized
nations depending on crude oil started to discuss
countermeasures at an early stage. On the
initiative of the United States, the Intergovern-
mental Conference on Energy took place in
Washington, D.C. on February 11/12, 1974. It was

attended by the ministers of energy of Belgium,
Canada, Denmark, France, the Federal Republic
of Germany, Ireland, Italy, Japan, Luxembourg,
the Netherlands, Norway, the United Kingdom,
and the United States; the — European Com-
munities were represented by the Chairman of the
Council and the President of the Commission, and
the Secretary-General of the — Organisation for
Economic  Co-operation and Development
(OECD) attended as an observer. There was
agreement on ‘‘the need for a comprehensive
action program to deal with all facets of the world
energy situation by cooperative measures. In so
doing they will build on the work of the OECD.”
The preparations were assigned to the Energy
Co-ordinating Group (ECG), composed of senior
officials. France neither signed the substantive
part of the Communiqué of the Intergovern-
mental Conference on Energy (ILM, Vol. 13
(1974) p. 462), nor sent representatives to the
ECG.

On September 20, 1974 the ECG approved the
drafts of an OECD Council Decision and an
Agreement on an International Energy Program
(IEP). The Decision establishing an International
Energy Agency was adopted by the OECD
Council on November 15, 1974. The represen-
tatives of Finland, France and Greece abstained.
The IEP Agreement was signed by 16 OECD
member States in Paris on November 18, 1974. It
was applied provisionally from that day and
finally became effective on January 19, 1976.
These two instruments are the basis for the In-
ternational Energy Agency (IEA), which has its
headquarters in Paris. All OECD members are
free to join it, provided they are “‘able and willing
to meet the requirements of the Program” (IEP,
Art. 71(1)).

2. Structure

(a) General

The number of original members (Austria,
Belgium, Canada, Denmark, the Federal Repub-
lic of Germany, Ireland, Italy, Japan, Luxem-
bourg, the Netherlands, Spain, Sweden, Swit-
zerland, Turkey, the United Kingdom and the
United States) was increased in 1977 by the entry
of Greece and New Zealand, in 1979 by that of
Australia and in 1980 by that of Portugal. Norway
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holds a special position. On February 7, 1975 she
concluded a special agreement with the IEA
dealing mainly with cooperation in and ap-
plication of Chapters V to VIII of the IEP (ILM,
Vol. 14 (1975) p. 641). France, which has still not
joined the IEA, maintains contact through the
Commission of the European Communities,
which has observer status
Organizations, Observer Status).
The IEA was not created as a new and totally
autonomous international organization but rather
was ‘‘established as an autonomous body within
the framework” of the OECD (Council Decision,
Art. 1). The fact that it was established on the
basis of two structurally different instruments—
the OECD Council Decision of November 15,
1974 and the IEP Agreement, a multilateral treaty
(— Treaties, Multilateral) which prospective
members have to ratify, requiring parliamentary
approval in most countries —had various legal
consequences. The IEA is an organ of the OECD.
The competence for the energy field lies with the
Governing Board of the IEA together with the
OECD Committee for Energy Policy (European
Yearbook, Vol. 24 (1976) p. 215). It is the
Governing Board’s duty to supply the OECD
Council with information and regular reports. The
IEA budget is part of the OECD’s budget. The
secretariat of the Agency is part of the OECD
secretariat (OECD Council Decision, Arts. 6 to
10). In its private law transactions the IEA makes
use of the legal personality of the OECD. Despite
this, the IEA is in some respects, especially in the
fields of decision-making, relations with other
entities, drafting of the budget and duties of the
secretariat, independent of the OECD.

(— International

(b) Organs

The Governing Board (OECD Council
Decision, Arts. 4 to 6; IEP, Arts. 50 to 52) is the
main organ of the IEA. It is composed of one or
more ministers of each member State or their
delegates. It adopts its own rules of procedure
and voting. It can create organs necessary for the
achievement of the Agency’s aim and may dele-
gate its powers to those organs. Not only must it
decide upon and carry out the IEP, but it can also
amend it — although only by unanimous decision
and by taking into account the constitutions of the
member States.

The Management Committee (IEP, Art. 53) is
composed of one or more senior representatives
of the governments of each member State. Only
one of its possible tasks has so far been put into
practice: the direct support of the work of the
Governing Board. It meets only jointly with the
Governing Board. The Agency Budget Commit-
tee must prepare the draft budget on the proposal
of the Executive Director.

Further organs, which must carry out certain
parts of the IEP and on which the Governing
Board may confer other tasks, are the Standing
Groups (IEP, Arts. 54 to 55), in which all member
States are represented; there are Standing Groups
on Emergency Questions (SEQ), on the Oil
Market (SOM), on Relations with Producers and
other Consumer Countries (SPC) and on Long-
term Co-operation (SLT). This last body gave rise
to the Committee on Energy Research,
Development and Demonstration (CRD). The
Standing Groups have created numerous sup-
plementary organs.

Advisory organs (IEP, Art. 19(6) and (7)),
which are composed of representatives of large oil
companies, are the Industry Advisory Board
(IAB) and for cases for emergency the Industry
Supply Advisory Group (ISAG).

The Governing Board has established an IEA
Dispute Settlement Centre (Charter adopted on
July 23, 1980; ILM, Vol. 20 (1981) p. 241), which
has the responsibility to resolve disputes ‘“‘be-
tween a seller and buyer of oil, or between the
parties to an exchange of oil, arising out of an oil
supply transaction during implementation of the
emergency allocation of oil”’ by arbitral tribunals;
jurisdiction depends on explicit — declarations of
submissions by the parties (Charter, Art. II). The
rules of procedure for — arbitration (adopted by
the Governing Board on November 10, 1981;
ILM, Vol. 20 (1981) p. 1307) resemble those of
the — United Nations Commission on Inter-
national Trade Law (UNCITRAL) and those of
the International Centre for the Settlement of
Investment Disputes (— Investment Disputes,
Convention and International Centre for the
Settlement of). No such disputes have arisen so
far.

The organs of the IEA are supported by a
secretariat headed by an Executive Director
(OECD Council Decision, Art. 7; IEP, Arts. 57
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and 60). Individual tasks are assigned to the
secretariat in cases of emergency (IEP, Arts. 19 to
21 and 23).

(¢) Decision-making power

The Governing Board (and organs authorized
by it) can adopt recommendations by -majority
which are not legally binding upon the member
States. It can also adopt decisions which are
legally binding on member States in principle.
Such decisions can be adopted by majority vote if
they concern the management of the IEP or
questions of procedure (IEP, Art. 61(1) (a)). In
this system, a simple majority requires 60 per cent
of the total combined voting weights and 50 per
cent of the general voting weights (IEP, Art.
62(3)). The complicated scheme of — weighted
voting is calculated using the aggregate levels of
oil consumption in each country (IEP, Art. 62(2)).
For certain decisions in situations of emergency,
special majorities are necessary (IEP, Art. 62(4)).
The weighted voting rules were created with a
view to establishing an effective instrument for
cases of emergency, despite the fact that a great
variety of interests had to be taken into account.
All States have at least three votes. In addition,
most States are granted further votes in ac-
cordance with their amount of oil consumption
(e.g. 47 additional votes for the United States, 15
for Japan, 8 for the Federal Republic of Ger-
many). Although most decisions are subject to
majority voting, almost all have in actual practice
been based on — consensus rather than on a
formal vote (- Voting Rules in International
Conferences and Organizations). All other
decisions, especially those which impose new
duties on member States, must be adopted
unanimously by all member States present and
voting (IEP, Art. 61(1) (b) and Art. 62(1)). In-
dividual countries may be exempted from the
binding effect of a decision, and the effect of a
commitment also may be restricted to certain
conditions (IEP, Art. 61(2)).

Member States are obliged to implement
decisions taken by the IEA (IEP, Art. 66). The
way this is carried out depends on the legal sys-
tem of the respective member State. As the IEP
refers to ‘“necessary measures, including any
necessary legislative measures”, it is at the dis-
cretion of the member States to judge for each
individual case whether a decision is self-execut-

ing (— International Law in Municipal Law: Law
and Decisions of International Organizations and
Courts).

(d) Finances

The Agency’s budget is part of the OECD
budget and is in principle joined to its scale of
contributions (IEP, Art. 64(1)). The Governing
Board has so far not made use of the possibility of
deviating from this scale. The Governing Board
adopts a draft budget by majority vote and sub-
mits it to the OECD Council. IEA members
adopt the Agency’s budget finally in the OECD
Council; under OECD voting rules this decision
must be taken unanimously. All other necessary
decisions regarding the financial administration of
the Agency are within the terms of reference of
the Agency’s Governing Board (IEP, Art. 64(4)).

3. Activities

(a) Emergency system

It is the aim of the emergency system to reduce
the member States’ vulnerability to an insufficient
supply of oil, as experienced in the 1973 oil crisis
(IEP, Chapters I to IV and Annex). The means to
do so are (i) the “emergency reserve commit-
ment” (IEP, Arts. 2 to 4) which assures reserves
sufficient to sustain consumption for at least 90
days with no net oil imports (extended from 60
days by Governing Board Decision of November
9, 1976, with effect from January 1, 1980), and (ji)
the programmes of ‘“‘contingent oil demand re-
straint measures” (IEP, Arts. 5 and 12 to 14),
requiring that in case of a reduction in the daily
rate of oil supplies of between seven and twelve
per cent, final consumption must be reduced seven
per cent compared to the level of the previous
year. In case of a reduction of supply of twelve
per cent or more, consumption must be reduced
by ten per cent. This system also includes an
“emergency reserve drawdown obligation” (IEP,
Art. 7(5)).

Another important element of the emergency
system is the allocation of oil between member
States (IEP, Arts. 6 to 10). In principle, each
member State has a supply right equal to its daily
rate of consumption after emergency demand
restraint has been activated, less its emergency
reserve drawdown obligation. With the help of
this rather complicated allocation procedure, the
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quantities of oil available to the group are to be
divided as fairly as possible amongst the member
States. The members have to carry out decisions
regarding allocation together with the oil com-
panies. Activation and deactivation measures
have to be taken either by member States or by
the Governing Board together with the Standing
Group on Emergency Questions and the
secretariat (IEP, Arts. 12 to 24 and 34 to 36).

(b) Information system

The “information system on the international
oil market” (IEP, Chapter V) is designed to sup-
plement the emergency system. According to its
general section (Arts. 27 to 31), member States
must regularly report to the secretariat on various
aspects relating to oil companies operating within
their respective jurisdictions. These include cor-
porate and financial structure, and in particular
capital investments, terms of arrangements for
access to major sources of crude oil, current rates
of production including presumptive changes,
stocks, costs od crude oil, prices and certain
stipulations and obligations with respect to
affiliates. Qil companies have to place these items
of information at the governments’ disposal to the
extent that they are on a non-proprietory basis
and to the extent that disclosure will not prejudice
competition or conflict with the legal require-
ments concerning competition. The reports of the
members are gathered by the Standing Group on
the Oil Market in consultation with the oil com-
panies and are then submitted by way of the
Management Committee to the Governing Board
for the adoption of the necessary decisions. The
special section on the information system (Arts. 32
to 36) comes into effect in emergency
situations. In such cases member States must
provide all those particulars which are necessary
to judge the situation and impose emergency
measures. The procedure resembles that of the
general section, but the drafting of the report is
the task of the Standing Group on Emergency
Questions.

(c) Framework for consultation
with oil companies

The information system provides information
by aggregation of individual data either on
national or international levels. The “framework
~ for consultation with oil companies” (IEP, Chap-

ter VI), however, offers the possibility of obtain-
ing information through individual consultations
with the oil companies which could not be
obtained by way of the information system. Its
execution is assigned to the Standing Group on
the Oil Market which reports to the Governing
Board and makes proposals on appropriate
cooperative action.

(d) Long-term cooperation on energy

It is one of the political aims of the IEA
member States ‘“‘to reduce over the longer term
their dependence on imported oil for meeting
their total energy requirements” (IEP, Art. 41;
see generally IEP, Chapter VII). This should
above all be achieved by conservation of energy,
development of alternative sources of energy,
energy research and development, and uranium
enrichment (IEP, Art. 42; — Nuclear Research).
It is especially in this field that the IEA has been
active. This is evidenced not only by the es-
tablishment of the Committee on Energy
Research, Development and Demonstration,
which has taken over this field from the Standing
Group on Long-term Co-operation, but also in its
substantive work. By adopting the Long-term
Cooperation Programme (LTCP; ILM, Vol. 15
(1976) p. 249), the member States have committed
themselves to far more specific obligations than
appear in Chapter VII of the IEP. One of them is
the agreement on a minimum safeguard price; it is
prohibited to sell imported oil on the home mar-
ket below this price, in order to guarantee the
possibility of energy research investment. The
LTCP was extended by the Group Objectives and
Principles for Energy Policy (Governing Board
Decision of October 5, 1977). By carrying out
these decisions, numerous research projects were
developed, coordinated between the member
States and research centres, and put into effect.
There is also a framework agreement of January
6, 1976 concerning cooperation in the field of
energy research with the — European Economic
Community and the — European Atomic Energy
Community.

(e) External relations

Whereas the IEA instruments outlined above
were established to consolidate and safeguard the
supply of energy through measures taken within
the group, IEP Chapter VIII deals with the pos-
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sibilities and conditions of an external coopera-
tion for the same purpose with producer countries
and other consumer countries. So far cooperation
between the IEA and OPEC has not materialized,
and it is unlikely that it ever will. Despite this,
there are aims and interests shared by the mem-
bers of both organizations, such as the interest in
attaining an oil price which would lead to the
development of alternative sources of energy and
thus to the conservation of world oil reserves, as
well as to the secure investment of oil earnings in
the economies of the industrialized nations
(— Foreign Investments). The IEA and OPEC
had indirect contact with each other at the Con-
ference on International and Economic Co-
operation (Paris, 1975-1976), where both took
part as observers. Moreover, the IEA has begun
to integrate — developing States inte some of its
activities, namely in the fields of research and
development.

4. Evaluation

The structure of the IEA has given rise to legal
problems which have not occurred, or at least not
in the same way, in other international in-
stitutions. The question of whether the IEA
enjoys legal personality in international or private
law (— Subjects of International Law) has been
dealt with extensively and yet contradictorily in
numerous publications. The fact that the IEA
engages not only in activities which are typical for
inter-governmental international institutions but
also in those typical for — non-governmental
organizations has not attracted much attention.
The latter cover the fields of research and of
cooperation with oil companies. In addition, there
are various legal questions in connection with
competition law (— Antitrust Law, Inter-
national), copyright, patent and trade-mark law
(— Industrial Property, International Protection)
as well as with liability and insurance matters.
These problems arise especially in the fields of
research, demonstration and development (RD &
D). Models for solution can be found in
agreements on research projects in which
governments or branches of governments and
private bodies participate.

The work of the IEA points towards important
aspects of economic stability on the part of the
industrialized countries participating, both on the

national and international levels. A situation tes-
ting the effectiveness of the instruments has not
yet occurred, although the revolutionary events in
Iran have been an apt reminder of the vul-
nerability of the industrialized countries’ oil sup-
plies. Such a test case would show whether mem-
ber States, the
measures provided for on an international level,
have actually fulfilled the duty assigned them to
reduce their dependence on oil imports.

Whether the political aims of the IEA can be
achieved also depends on the readiness of mem-
ber States not to attempt to increase their share in
the oil supply. International solidarity within the
group would be decisive. A disadvantage of the
emergency system is the fact that it is designed for
sudden shortfalls in the supply of oil but not for a
structural scarcity in the world oil market.

The IEA has not developed into a consumer
cartel. This is evidenced not only by the structural
arrangements, but also by the insignificance, in
practice, of the minimum safeguard price agreed
in 1976. In the field of energy research there is a
tendency towards the development of renewable
sources of energy and a more reserved attitude
towards nuclear energy as a result of public
opinion in many member States (— Nuclear
Energy, Peaceful Use).
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INTERNATIONAL FINANCE
CORPORATION

1. Purpose

The International Finance Corporation (IFC)
was established on July 24, 1956 by an inter-
national agreement which had been opened for
signature on May 25, 1955 (UNTS, Vol. 264, p.
117). It is a — United Nations Specialized Agency
and is the affiliate of the — International Bank
for Reconstruction and Development (IBRD)
established to further economic development by
encouraging the growth of productive private
enterprises and to assist such enterprises which
will contribute to the economic development of its
developing member countries (— International
Law of Development). The responsibilities of the
IFC are to:

“(i) in association with private investors, assist

in financing the establishment, improvement

and expansion of productive private
enterprises . .. by making investments, without
guarantee of repayment by the member
government concerned, in cases where sufficient
private capital is not available on reasonable
terms; (ii) seek to bring together investment
opportunities, domestic and foreign private
capital, and experienced management; and (iii)
seek to stimulate, and to help create conditions
conducive to, the flow of private capital,
domestic and foreign, into productive invest-
ment in member countries.” (IFC Articles of

Agreement, Art. I; Articles cited hereafter
without specification refer to the IFC Articles
of Agreement.)

2. Membership and Voting

The prerequisite for membership in the IFC is
membership in the IBRD (Art. II(1)). The IFC
may, for other than original members, set con-
ditions for membership. As of June 30, 1982, the
IFC had 122 member States.

The — weighted voting structure is similar to
those used by the IBRD and the — International
Development Association (IDA). The capital
structure is similar to that of the IBRD (Art. II).

3. Organization

IFC headquarters is in Washington, D.C. The
IFC operates as a separate entity, with its own
staff drawing on the administrative services of the
IBRD for support functions. However, as with the
IDA, IBRD Governors appointed by countries
which are members of the IFC are ex officio
Governors of the IFC. Similarly, Executive
Directors of the IBRD representing one or more
IFC member countries are ex officio members of
the IFC Board of Directors. The President of the
IBRD is ex officio President of the IFC, but
delegates day-to-day management tasks to an
Executive Vice President. The IFC publishes an
annual report separate from those of the IBRD
and the IDA. The other provisions of its Articles
of Agreement, including the privileges and im-
munities of the IFC, are substantially the same as
those of the IBRD and the IDA (— International
Organizations, Privileges and Immunities).

4. Policies; Operations

The IFC tailors its investment operations to the
needs and circumstances of each member country.
However, the degree to which it can meet its
objectives is heavily dependent upon the decisions
of private investors which, in turn, are influenced
by their perceptions of the business climate and
opportunities. For this reason, a significant part of
IFC’s efforts are devoted to developing invest-
ment opportunities through its promotional work
and helping raise the level of investor confidence
in selected projects by working with local in-
vestors, foreign partners, other financial in-
stitutions and host governments.
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In determining what investment opportunities
to pursue, the IFC maintains a fundamental policy
of investing in enterprises that can provide both
an adequate financial return on the IFC’s invest-
ment and an adequate economic return to the
country in which the investment is made. Ad-
ditionally, the IFC is prepared to provide assis-
tance only in those cases where it determines that
private resources would not otherwise be forth-
coming on reasonable terms.

It is noteworthy that under Art. III(3) (iv) of
the IFC’s Articles of Agreement, the IFC may not
assume responsibility for managing any enterprise
in which it has invested; nor may it exercise
voting rights for such purpose or for any purpose
which, in its opinion, is properly within the scope
of managerial control. The IFC is one of the few
international organizations which can make both
equity investments and loans without govern-
mental guarantees (— Loans, International). This
permits the Corporation to provide financial
assistance suited to the needs of each project and
to the ability of each firm to raise funds from
other sources on reasonable terms.

During the fiscal year 1982, 65 projects were
undertaken, showing an increase from 56 during
1981 and 55 during 1980. At the same time, the
IFC expanded its investment promotion work by
15 per cent. The total value of approved invest-
ments of US $611.8 million in 1982 was US $199
million lower than the previous year. The IFC
maintained its objective of syndicating about one-
third of its loans to commercial financial
stitutions.

The IFC is continuing to concentrate greater
promotional efforts in its smaller and poorer
member countries, particularly in Africa, where
projects tend to be smaller. As a result of this
effort, about half of the projects approved by the
Executive Directors were in countries with per
capita incomes of less than US $760 per year.
Eighteen of the investments were in Africa, six-
teen in Asia, twenty-three in Latin America and
the Caribbean, and seven in the Middle East and
Europe.

The IFC is also in the process of diversifying its
investment activities. Manufacturing, which in the
past accounted for about two-thirds of the num-

in-

ber of projects, was about half of the total for

1982. Investments in agribusii.css and financial
institutions were proportionally higher.

INTERNATIONAL FINANCE CORPORATION

At the end of 1982 the IFC’s investment port-
folio (including undisbursed balances) held for its
own account was US $1835 million, up US $188
million from the previous year. In addition, US
$1066.8 million was being held and administered
for participants in IFC financing. The IFC draws
its funding by borrowing from the IBRD. In line
with a recent policy change to provide funds in
currencies other than US dollars, Swiss francs,
Deutsche marks, and Japanese yen have been
used.
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HERIBERT GOLSONG

INTERNATIONAL FUND FOR
AGRICULTURAL DEVELOPMENT

1. Establishment and Historical Background

On June 13, 1976 the Agreement Establishing
the International Fund for Agricultural
Development (thereafter Agreement) was adopt-
ed after lengthy and difficult negotiations. It
entered into force on November 30, 1977, thereby
establishing the International Fund for Agricul-
tural Development (IFAD) as the 15th — United
Nations Specialized Agency. The provisional seat
of IFAD was located at Rome and no final
decision on the headquarters has yet been taken.

The establishment of IFAD was recommended
by Resolution XIII of the 1974 World Food Con-
ference in Rome, which also proposed the crea-
tion of the — World Food Council. Such in-
stitutions had already been called for by the 1973
summit conference of the — non-aligned States in
Algiers in light of the world food crisis of 1972;
the proposed institutions were believed necessary
to supplement the existing bodies working in that
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field, such as the —» Food and Agriculture
Organization of the United Nations and the
— World Food Programme (UN/FAO). The
experience of the quadrupling of oil prices in
1973/1974 and the Declaration and Programme of
Action on the Establishment of a New Inter-
national Economic Order (— International
Economic Order) adopted at the Sixth Special
Session of the — United Nations General
Assembly in 1974 (UN GA Res. 3201 and 3202
(S-VI)) can be regarded as the catalysts for the
creation of IFAD as a new type of international
financial institution, taking into account the new
role of the oil-producing countries (— Organiza-
tion of Petroleum Exporting Countries (OPEC))
and the aspirations of the — developing States
(— International Law of Development).

2. Objectives and Structure

The main objectives of IFAD are to channel
additional resources for agricultural development
to developing member States, in part on highly
concessional terms, for the introduction, expan-
sion or improvement of food production systems
and the strengthening of related policies and in-
stitutions within the framework of national
priorities and strategies. Special emphasis is put
on the poorest food-deficit countries and on the
necessity to increase the nutritional level of the
poorest sector of the populations concerned (Art.
2 of the Agreement).

The tripartite structure of IFAD represents a
new form of international organization. In con-
formity with the principles of equal representation
and of group parity, membership rights are
divided equally among three different categories
of States (— International Organizations, Mem-
bership). Category I comprises 20 developed
member countries of the — Organisation for
Economic Co-operation and Development; cate-
gory II groups 12 developing countries of OPEC.
These two categories are the donor countries. The
beneficiary countries are to be found in category III,
encompassing more than 100 developing
countries. Under the principle of selection of
category by the member State itself (self-election),
category III includes the OPEC member Ecuador
as well as the OECD States Greece, Portugal and
Turkey, and the only East European countries
taking part at all, Romania and Yugoslavia.
Isreal, however, was placed in this category by a

compromise decision but was left without entit-
lement to the resources of the Fund. In both the
IFAD Governing Council and the Executive
Board, each category is entitled to 600 votes,
which are apportioned according to rules that
differ for each group and are annexed to the
Agreement. Thus in category I, 17.5 per cent of
the votes are distributed equally, the remaining
82.5 per cent being allocated in proportion to the
contributions of the members; whereas in cate-
gory II, 25 per cent of the votes, and in category
III all the votes are distributed equally (— Voting
Rules in International Conferences and
Organizations; — Weighted Voting).

The organs of IFAD are: the Governing
Council, the Executive Board and the Presidency.
The basic decisions, in particular regarding
amendments to the Agreement, membership
questions and the adoption of regulations and
by-laws are left to the Governing Council, which
meets annually or in special sessions and in which
all members of IFAD are represented by a
governor or an alternate. The Executive Board is
responsible for the conduct of the general opera-
tions of the Fund. It is comprised of 18 members,
6 from each category, elected for a term of three
years according to the various group rules which
in the case of category III aim at equal represen-
tation of the three main regions, Africa, Asia and
Latin America, according to the practice
developed within the — United Nations Con-
ference on Trade and Development. The
President is appointed for a term of three years by
a majority of two-thirds of the Governing Coun-
cil. He may hold only two consecutive terms of
office. Decisions are generally taken in the
Governing Council by a simple majority, and in
the Executive Board by a majority of three-fifths
of the votes cast. However, in practice the prin-
ciple of — consensus prevails.

The resources of IFAD consist of initial con-
tributions made by States within categories I and
II on becoming members of IFAD, with ad-
ditional contributions to be obtained through
replenishments, increases in member States’ con-
tributions agreed upon by the Governing Council
and special contributions; the latter do not count
either in calculating weighted voting rights or
towards determining the disputed ratio of burden-
sharing between the OECD and OPEC member
States. The unit of account employed is that of
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the Special Drawing Rights of the — Inter-
national Monetary Fund. The initial resources
from original members are indicated in Part II of
the annex to the Agreement. These amounted to
$606 million from the OECD countries, $435 mil-
lion from the OPEC countries, and $19 million
from other developing countries, which are not in
principle obliged to contribute to IFAD resources
and which enjoy special rights. The former OPEC
Special Fund, which in 1980 was reconstituted as
the — OPEC Fund for International Develop-
ment, plays a coordinating role in regard to the
contributions of the OPEC countries.

3. Activities; Legal Problems; Evaluation

In its first three-year period 1978-1980, IFAD
had committed almost all of its initial resources in
the form of loans and grants for 60 projects and a
similar number of technical assistance grants
(— Economic and Technical Aid). Three-quarters
of the loans were made to the poorest developing
countries, in particular the least developed coun-
tries, on highly concessionary terms. Most
projects IFAD is involved in are co-financed, the
larger part being under the direction of other
financial institutions such as the World Bank
(— International Bank for Reconstruction and
Development) or its affiliate, the — International
Development  Association, and — regional
development banks. A minority of the projects
are IFAD-initiated (24 out of 60 during the 1978~
1980 period) and are under the direction of or in
some cases solely financed by IFAD.

In the initial period of its activities, the Fund
has had to rely considerably on the existing
experience of other financial institutions. This was
in accordance with the terms of and intentions
behind the Agreement, which calls for close
cooperation of IFAD with the FAO and with
other relevant international institutions especially
in regard to the appraisal and supervision of
projects as well as the administration of loans.
This serves to avoid new and unnecessary
bureaucracies. In this respect, various agreements
on general principles of cooperation were con-
cluded with those institutions. In practice this
system led to problems.of its own as IFAD had to
accept the application of the internal rules of
those institutions with whom it was cooperating,

such as their procurement regulations and opera-
tional guidelines. However, the policies IFAD
wishes to implement in its activities have been
formulated in the “Lending Policies and Criteria”
adopted in 1978 by the Governing Council. It
might be noted in this context that the Agreement
explicitly contains a clause of non-interference
with the political affairs of member States (cf.
— Non-Intervention, Principle of). Decisions are
to be based only on development policy con-
siderations (Agreement, Art. 6, Sec. 8(f)).

When in 1981 IFAD had committed all of its
initial resources, the replenishment of the Fund
for the period 1981-1983 led to laborious nego-
tiations on the question of “burden-sharing” (i.e.
the relative proportion of contributions to be
borne as between members of categories I and II).
This having already been the main problem dur-
ing the establishment of IFAD, it could be solved
only provisionally for the period of 1981-1983 by
the following formula: category I (OECD) US
$620 million, category II (OPEC contributors) US
$450 million and other developing countries about
US $30 million. Indeed, the Fund’s dependency
on regular replenishments without a stable ratio
of burden-sharing poses a basic structural prob-
lem for IFAD. However, this does not necessarily
affect the Fund’s liquidity, due to the time-lag
between the commitments it makes and the actual
disbursements of loans.

After little more than three years of operations,
a definite evaluation of IFAD’s performance
would be premature. However, the new structure
has not led to any major difficulties in the opera-

tions of the Fund. Concerning the function of

IFAD as a model in the context of an evolving
new international economic order, it has already
had some impact on the concept of the United
Nations Financing System for Science and Tech-
nology for Development that is under negotiation
as a result of the United Nations Conference for
Science and Technology for Development which
took place in Vienna in 1979 (see also — United
Nations Development Programme; — United
Nations Institute for Training and Research;
—» Technology Transfer). But it remains to be
seen if this model will have an impact as regards
the developing States’ demand for the de-
mocratization of international financial institu-
tions.
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WOLFGANG BENEDEK

INTERNATIONAL
HYDROGRAPHIC
ORGANISATION

International cooperation in the field of hydro-
graphy has a long history, beginning with con-
ferences held in Washington in 1899 and in St.
Petersburg in 1908 and 1912. In 1919, 24 nations
met in London for a Hydrographic Conference
during which it was decided that a permanent
body should be created. The resulting Inter-
national Hydrographic Bureau was founded on
June 21, 1921 by 19 maritime States, with
headquarters in the Principality of Monaco.

In 1970, an inter-governmental convention of
May 3, 1967 entered into force, changing the
Bureau’s name and legal status, and thus creating
the International Hydrographic Organisation
(IHO), with its headquarters permanently
established in Monaco.

The IHO has legal personality, with privileges
and immunities accorded (Convention, Art. XIII).
The Convention is open for accession by any
maritime State whose admission to the THO is
approved by two-thirds of the member govern-
ments. The IHO had a membership of 49 mari-
time States as of 1981.

The IHO is consultative and purely technical in
nature. Its objectives are to bring about the

coordination of the activities of national hydro-
graphic offices, the greatest possible uniformity in
nautical charts and documents, the promotion of
reliable and efficient methods of carrying out and
exploiting hydrographic surveys, and the
development of the sciences in the field of
hydrography and of the techniques employed in
descriptive oceanography (Art. II; see also
— Marine Research; -» Marine Resources;
— Maritime Law).

The IHO is comprised of the International
Hydrographic Conference and the International
Hydrographic Bureau. The Conference is com-
posed of representatives of the member govern-
ments, each member having one vote. It meets in
ordinary session every five years (Art. VI). The
Bureau is composed of the three-member Direc-
ting Committee, which is elected by the Con-
ference for a term of five years, and the technical
and administrative staff (Arts. IX, X).

The expenses of the JTHO are met from the
ordinary annual contributiomrs of member
governments in accordance with a scale based on
the tonnage of their fleets, as well as from dona-
tions, bequests, subsidies and other sources, with
the approval of the Finance Committee (Art.
XIV) (— International Organizations, Financing
and Budgeting).

Convention on the International Hydrographic
Organisation. UNTS, Vol. 751 (1970) 41-89.

J. PARRY, History of the Inception of the International
Hydrographic Bureau, Hydrographic Review, Vol. 1
(1923) 9-15.

A.J. PEASLEE, International Governmental Organizations,
Pts. 3/4 (3rd ed. 1979) 303-320.

CHRISTINE HAVERLAND

INTERNATIONAL LABOUR
ORGANISATION

1. Historical Background

The International Labour Organisation was
established in 1919 as part of the peace settlement
following World War 1 (— Peace Treaties after
World War I), the original Constitution forming
Part XIII of the — Versailles Peace Treaty. The
— preamble to the Constitution stated the prem-
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ises on which the organization was set up:
Universal peace could be established only if it was
based on social justice; conditions of labour exist-
ed which involved such injustice, hardship and
privation as to imperil the peace and harmony of
the world; the failure of any nation to adopt
humane conditions of labour was an obstacle for
other nations which desired to improve conditions
in their own countries.

The idea that improvement of working con-
ditions at the national level required international
cooperation and coordination had found repeated
expression in Europe in the 19th century as an
outgrowth of the movement towards enactment of
labour laws. Among proponents of this idea were
Robert Owen in England and Jerome Blanqui
and Daniel Legrand in France. Following pro-
posals by the Swiss Government, the Government
of Germany convened a conference in Berlin in
1890 to consider the conclusion of an inter-
national agreement on working conditions. This
conference adopted resolutions on work in mines,
weekly rest and the work of children, the young
and women, but the resolutions were not followed
up. In 1900 a group of scholars and administrators
founded the International Association for the
Legal Protection of Workers, with an office in
Basle, which undertook the publication and study
of labour legislation. On the basis of technical
preparation by this Association, conferences were
convened by the Swiss Government in Berne in
1905 and 1906. These led to the adoption of the
first international labour conventions, which pro-
hibited night work by women in Industry and the
use of white phosphorus in the manufacture of
matches. The further work of the Association was
cut short by the outbreak of World War 1. In the
course of the war, it was realized that the con-
tribution by the working masses to the war effort
required that improvements in their conditions
form part of the peace settlement, as demanded
by a number of trade union conferences.

While the original ILO Constitution set out a
series of principles for regulating labour con-
ditions which all industrial communities should
endeavour to apply, the essential ‘thrust of the
Constitution was to establish machinery through
which international standards-in the form of
conventions and recommendations— might be
adopted (— International Legislation). The first

conference of the organization met in Washington
in October 1919, Albert Thomas of France was
appointed its first Director. In 1920 the ILO’s
headquarters were established in Geneva.

During World War II a reduced staff (which
had moved to Montreal) worked on the social
problems which would require priority attention
in the post-war era. In 1944, the International
Labour Conference, meeting in Philadelphia,
adopted a — declaration (subsequently incor-
porated in the Constitlition) to redefine the aims
and purposes of the organization: The overall
responsibility of the ILO was defined as promot-
ing conditions in which all human beings, irre-
spective of race, creed or sex, are able to pursue
their material well-being and their spiritual
development in freedom and dignity, economic
security and equal opportunity. In 1946, by
agreement with the — United Nations, the ILO
became a Specialized Agency (— United Nations,
Specialized Agencies).

Since World War II the ILO’s history has been
marked by the development of large-scale tech-
nical cooperation programmes, supplementing the
standard-setting, research and information work,
and by the large increase in membership con-
sequent upon the attainment of independence by
former colonial territories (— Decolonization). In
1969 the ILO was awarded the Nobel Peace Prize.

2. Membership, Structure and Decision-Making
Processes

In 1981 the ILO had 146 members. Any State
which is a member of the UN may become a
member of the ILO by formal acceptance of the
obligations of the ILO Constitution. A State may
also be admitted to membership by the Inter-
national Labour Conference, by a vote concurred
in by two-thirds of the delegates attending the
session. A State may withdraw from membership
upon giving two years’ notice of its intention,
subject to fulfilment of all financial obligations.

The principal organs of the ILO are the Inter-
national Labour Conference, the Governing Body
of the International Labour Office, and the In-
ternational Labour Office.

(a) The International Labour
meets at least once a year, normally in June in
Geneva. It is composed of four delegates from
each member State, two representing the

Conference
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government and one each representing employers
and workers. Delegates may be accompanied by
advisers. Employers’ and workers’ delegates and
advisers are to be nominated in agreement with
the most representative employers’ and workers’
organizations. With the exception of the Finance
Committee  (which consists exclusively of
government representatives), the committees
established by the Conference are tripartite in
composition. In committees considering technical
items a system of — weighted voting applies,
giving each of the three groups equal voting
strength (— Voting Rules in International Con-
ferences and Organizations). The Conference
adopts the programme and budget of the
organization, elects the Governing Body (with
separate electoral colleges for the election of
government, employer and worker members by
delegates of these respective groups), adopts
conventions, recommendations and resolutions,
and undertakes a general debate on the reports of
the Director-General and of the Governing Body.
The budget for the two-year period 1982-1983
amounts to $230 million, and is assessed on
member States on a scale patterned on that ap-
plied by the UN. Separate Conference sessions are
held for consideration of questions concerning
seafarers.

(b) The Governing Body consists of 28
government members, 14 employer members and
14 worker members. The ten States of chief in-
dustrial importance hold permanent seats. The
remaining members of the Governing Body are
elected once every three years at the Conference.
The Governing Body meets three times a year. It
establishes the agenda of the Conference, con-
siders the draft programme and budget for sub-
mission to the Conference, establishes the pro-
gramme of meetings, appoints the Director-
General, and supervises the work of the Office. It
reports to the Conference on its activities. Con-
stitutional amendments now under consideration
would include changes in the composition of the
Governing Body (to increase its size and to
replace the system of permanent seats for States
of chief industrial importance by regional dis-
tribution of government seats) and in the manner
of appointing the Director-General (to require
approval of the Governing Body’s decision by the
Conference).

(c) The International Labour Office is the
organization’s secretariat (— International
Secretariat), with its headquarters in Geneva. The
Office prepares studies and reports for the Con-
ference, the Governing Body, and regional and
specialized meetings; executes the decisions of the
deliberative organs; carries out research; acts as a
clearing house for information on social matters;
and administers technical cooperation pro-
grammes. There are regional, area and branch
offices in over 40 countries; the principal regional
offices are in Addis Ababa (for Africa), Bangkok
(for Asia and the Pacific) and Lima (for Latin
America and the Caribbean). The total staff in
mid-1981 was roughly 3000: 1350 in Geneva, over
400 in external offices, and 1200 on technical
cooperation projects. The Director-General since
1974 has been Francis Blanchard of France.

(d) Other bodies. Regional conferences are
held periodically to discuss questions of particular
concern to the countries of the region and ILO
activities there. Regional advisory committees for
Africa, the Americas and Asia have also been set
up to review problems prior to their consideration
by regional conferences. Industrial committees
deal with labour problems in particular sectors
such as construction, chemical industries, coal
mining, inland transport, iron and steel, metal
trades, petroleum, plantations and textiles. All
these bodies are tripartite in composition
(governments, employers, workers). The Joint
Maritime Commission, composed of shipowners’
and seafarers’ representatives, considers questions
of employment at sea, particularly with a view to
the preparation of maritime sessions of the In-
ternational Labour Conference. There is also a
Joint Committee on the Public Service.

Other tripartite or expert meetings are called to
discuss the problems of particular categories of
workers or particular social issues. There are also
joint committees set up in collaboration with the
— Food and Agriculture Organization of the
United Nations, the — United Nations Educa-
tional, Scientific and Cultural Organization, the
— World Health Organization and the — Inter-
national Maritime Organization on certain mat-
ters of common concern, such as vocational train-
ing and occupational health.

A number of autonomous institutions are asso-
ciated with the ILO, such as the International
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Institute for Labour Studies (a centre for study
and training) in Geneva, the International Social
Security Association, the International Centre for
Advanced Technical and Vocational Training in
Turin, and various regional vocational training
centres and labour administration centres in
Africa and Latin America.

3. Activities

(a) International labour standards and supervision
procedures

A substantial part of the ILO Constitution is
devoted to the procedures for adopting con-
ventions and recommendations and for supervis-
ing the implementation of such instruments. From
1919 to 1981, 156 conventions and 165 recom-
mendations were adopted. Conventions are in-
tended, through ratification, to bind member
States. Recommendations are not open to
ratification, but are aimed at providing guidance
to policy, legislation and practice. Both con-
ventions and recommendations have to be adopt-
ed by the International Labour Conference by a
two-thirds majority vote. The normal procedure
involves discussion, in committees of the Con-
ference, at two succeeding sessions, on the basis
of reports prepared by the Office and written
comments from member States. The Constitution
provides that in the framing of conventions al-
lowance should be made for differing levels of
development among member States. Beyond any
expressly permitted flexibility, ILO Conventions
may not be ratified subject to reservations
(— Treaties, Reservations).

The subjects dealt with in ILO instruments
include trade union rights and collective bargain-
ing, abolition of — forced labour, elimination of
discrimination in employment (— Discrimination
against Individuals and Groups), equal pay,
employment policy, wages, hours of work, rest
and paid leave, employment of women, employ-
ment of children and young persons (— Children,
International Protection), occupational safety and
health, social security, employment of seafarers,
migrant  workers, indigenous populations
(— Indigenous Populations, Protection), and
labour administration.

Member States are required to bring newly
adopted conventions and recommendations
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before the competent national authorities (nor-
mally, parliament) within a period of 12 to 18
months, for consideration-of legislative or other
action, and they must inform the ILO of the
action taken. They may also be required by the
Governing Body to report on the state of their
law and practice with respect to unratified con-
ventions and recommendations (— Reporting
Obligations in International Relations).

By September 1, 1981, 4933 ratifications had
been registered in respect of ILO conventions. In
272 cases ratifications have been denounced; all
but 33 of these denunciations have been linked to
the ratification of a revised convention on the
same subject (— Treaties, Revision).

The obligations upon ratification are to make
the provisions of the convention effective, to
report periodically on its implementation, and to
send copies of these reports to the most
representative national organizations of
employers and workers (— International Obli-
gations, Means to Secure Performance). Under
decisions taken by the Governing Body in 1976,
detailed reports on ratified conventions are
requested at intervals of one, two or four years,
depending on the subject-matter, the recency of
the ratification and the nature of any problems of
application noted by ILO supervisory bodies.
Employers’ and workers’ organizations may
submit comments concerning implementation of
conventions. Reports are examined by the Com-
mittee of Experts on the Application of Con-
ventions and Recommendations, which is com-
posed of 18 members (mainly holders of high
judicial or academic positions) appointed in their
individual capacity by the Governing Body, on
the nomination of the Director-General. The
Committee meets annually. It makes an objective,
technical examination of compliance with obliga-
tions. It issues a report containing observations on
cases of non-compliance, in addition, it addresses
unpublished direct requests to governments at the
initial stages of the supervisory process, or to deal
with matters of a technical or secondary charac-
ter. The Committee also checks on compliance
with the obligation to submit conventions and
recommendations to the competent national
authorities. When the Governing Body calls for
reports on unratified conventions and on recom-
mendations, the Committee makes a general sur-
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vey of the state of their implementation; recent
surveys have dealt with forced labour, migrant
workers and minimum age for employment.

The Committee of Experts’ reports are present-
ed to the Conference, where they form the basis
of discussion by representatives of governments,
employers and workers in the Conference Com-
mittee on the Application of Conventions and
Recommendations. The technical scrutiny by
experts is thus supplemented by direct discussion
among the interested parties to review and seek
solutions to the problems encountered. The Con-
ference Committee, in reporting to the plenary
session of the Conference. highlights cases of
special concern.

With the consent of a government, a represen-
tative of the Director-General may visit a State,
under the “direct contacts’ procedure, to discuss
with the authorities and with employers’ and
workers’ organizations means of eliminating
difficulties in complying with the country’s obli-
gations in relation to ILO standards. This pro-
cedure may involve elements of technical assist-
ance and of fact-finding (— Fact-Finding and
Inquiry). The results are reported to the super-
visory bodies.

In addition to supervision of the implemen-
tation of ratified conventions on the basis of
periodic reports, provision is made by the ILO
Constitution for two types of contentious pro-
ceedings. A representation alleging non-observ-
ance of a ratified convention may be made by an
employers’ or workers’ organization; it is
examined by a tripartite committee of the
Governing Body. A complaint may be made by
another ratifying State or by a delegate to the
Conference, or may be initiated by the Governing
Body on its own motion. The Governing Body
may refer a complaint to a commission of inquiry.
These procedures have been invoked in recent
years respecting allegations of discrimination in
employment in Chile, Czechoslovakia and the
Federal Republic of Germany, respecting con-
ventions on trade union rights in cases concerning
Argentina, Bolivia and Uruguay, and respecting
maritime conventions in cases concerning
Panama.

In the field of trade union rights, a special
complaints procedure was establisaed in 1950 by
agreement between the UN and the JLO. It may

be used even against States which have not
ratified the relevant conventions. Complaints may
be made by another government, by an inter-
national employers’ or workers’ organization
having consultative status with the ILO, by an
international employers’ or workers’ organization
in respect of matters affecting affiliates, or by a
national employers’ or workers' organization
directly affected. Complaints are considered by
the Governing Body’s Committee on Freedom of
Association, which is composed of nine members
(three representatives each of governments,
employers and workers), with an independent
chairman. Since 1951 the Committee has dealt
with over a thousand cases. While the procedure
is based mainly on written communications,
direct-contacts missions are used to obtain in-
formation and to clarify issues, and the Com-
mittee may hear representatives of the parties.
The Committee’s primary function is to secure
redress for violations of trade union rights. In the
course of considering individual situations, it has
also built up an extensive body of principles
governing many aspects of freedom of association
and the relation between civil liberties and trade
union rights, which provides guidance and rein-
forces the preventive influence of the Commit-
tee’s work. With the consent of the government
concerned, complaints may be referred to the
Fact-Finding and Conciliation Commission on
Freedom of Association for more exhaustive in-
vestigation. This possibility has been used in a few

instances, concerning Chile, Greece, Japan,
Lesotho and United States/Puerto Rico.
In addition to conventions and recom-

mendations, the ILO has adopted various other
types of instruments. In 1964 the International
Labour Conference adopted a declaration
concerning the policy of — apartheid and a pro-
gramme for the elimination of apartheid in labour
matters in the Republic of South Africa.
Developments in this field have since then been
the subject of annual reports by the Director-
General to the Conference. In 1981 the Con-
ference adopted a supplementary declaration
which provides for the establishment of a per-
manent Conference Committee on Apartheid to
evaluate action by governments and employers’
and workers’ organizations of member States.
The World Employment Conference, convened
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by the ILO in 1976, adopted a declaration and
programme of action aimed at the satisfaction of
the basic needs of each country’s population and
dealing also with international migration
(— Migration Movements), the use of appropriate
technologies in — developing States and
employment adjustment policies in developed
States. In 1977 the Governing Body adopted a
tripartite declaration of principles concerning
multinational enterprises and social policy; a
committee of the Governing Body is entrusted
with the follow-up of this declaration, including
examination of periodic reports from govern-
ments. The ILO has issued many model codes and
guides of practice, particularly in the field of
occupational safety and health.

The ILO has a general competence under its
Constitution to undertake
vestigations within its field of activities, even out-
side formally established procedures. For exam-
ple, four missions were sent to Israel and the
occupied Arab territories in the years 1978-1981
to examine the situation of workers in the
— Israeli-occupied territories.

The ILO collaborates in the supervisory pro-
cedures of other international organizations. The

studies or in-

Committee of Experts on the Application of
Conventions and Recommendations has been
entrusted with reporting to the — United Nations
Economic and Social Council on progress in
observance of provisions of the 1966 International
Covenant on Economic, Social and Cultural
Rights falling within the scope of ILO activities
(— Human Rights Covenants). It is also charged
with the examination, for the — Council of
Europe, of reports from parties to the European
Code of Social Security. The Office provides in-
formation on a regular basis to the supervisory
bodies established under the 1966 International
Covenant on Civil and Political Rights, the 1965
Convention on the Elimination of All Forms of
Racial Discrimination (— Racial and Religious
Discrimination) and the 1960 UNESCO Con-
vention against Discrimination in Education. It
participates in a consultative capacity in meetings
of the Committee of Independent Experts for the
— European Social Charter.

(b) Technical cooperation

The ILO executes extensive programmes of
technical cooperation in fields such as employ-
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ment planning and promotion; vocational train-
ing, management development, improvement of
working conditions, social security, industrial
relations, labour administration, workers’ educa-
tion and cooperatives. Expenditure on these
activities in 1980 amounted to $100 million, dis-
tributed as follows: Africa, 43 per cent; Asia, 25
per cent; the Americas, 14 per cent; Middle East,
6 per cent; Europe, 2 per cent; inter-regional
projects, 10 per cent. The ILO seeks to associate
employers’ and workers’ organizations in the
planning, execution and evaluation of technical
cooperation activities (cf. — Economic¢ and
Technical Aid).

(¢) Dissemination of information, studies and
research

A major function of the ILO is to act as a
clearing-house for information on social ques-
tions. In addition to the reports and records of the
International Labour Conference and the Official
Bulletin (decisions and conclusions of meetings,
particulars of ratifications of conventions, and
reports of the Committee on Freedom of Asso-
ciation), its periodical publications include the
Legislative Series (texts of national labour and
social security legislation), the International
Labour Review (articles on labour and social
problems), the Social and Labour Bulletin (in-
formation on current developments) and t