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Preface to the Second Edition

I was very excited last summer when Jennifer Knerr, then acquisitions editor
with Rowman & Littlefield, contacted me about doing a second edition. She
noted that the book had been selling well—thanks especially to all those who
have adopted the book for their courses—but given the dynamic pace and ever
changing nature of indigenous politics, she encouraged me to consider pro-
ducing a revised text in order to keep the book timely and relevant. I eagerly
embraced this task, even though revising a book, I soon discovered, is not an
easy assignment, given the volatility of the subject matter.

Still, my burden was lightened because since its publication in 2002, I have
received encouraging words and important and helpful feedback from students
(high school, undergraduate and graduate, and professional), colleagues, faculty,
and a number of reviewers. The book filled an important niche because, as one
review noted, it was the “first general study of contemporary Indians in the
U.S. from the disciplinary standpoint of political science.”

More importantly, although written broadly from a political science per-
spective, I sought, heeding the good counsel of my friend and mentor, Vine
Deloria Jr., to write from an even broader interdisciplinary perspective that
incorporated history, law, culture, economics, communication, among others.
Thus, students and faculty alike generally agree that the first edition was com-
prehensive yet concise work that addressed the critical and often complicated
political issues in a way that helped them gain a deeper understanding of tribal
governments and their internal and external political and diplomatic relation-
ships with local, state, and federal governments.

Readers also welcomed the various appendixes—especially the time line,
Internet sources, federal laws, and so forth—and the short case histories of
specific First Nations or particular issues which added detail and realism to
otherwise abstract topics.

Of course, no book is without flaws, and I have appreciated the constructive
criticisms I have received these last several years from students and peers. Your



critiques guided me as I worked my way through the revision process. I hope
you will find this second edition equally, if not more, relevant to your intellec-
tual and professional pursuits.

Indigenous politics and the fluid, occasionally explosive, relationship
between Native nations, the states, and the federal government, is an exciting
field of study that warrants far more scholarly attention than it yet receives in
the academy. I am pleased to report, however, that two recent books have been
published on Native politics that are most useful. Jennifer Robinson, Susan
Olson, and Daniel McCool, wrote “I’m Indian and I Vote”: American Indians,
the Voting Rights Act, and the Right to Vote, published by Cambridge Uni-
versity Press, that critically evaluates the impact the 1965 Voting Rights Act
and its amendments have had on the voting rights of indigenous peoples. Sec-
ond, John Glover published a book, Tribal Sovereigns of South Dakota: A
Description of Contemporary Sioux Governments, that discusses the struc-
tures, origins, and operations of the Native nations of South Dakota.

My hope is that my revised text will provide even brighter clarification and
substantive data for the multitude of issues and problems that both embolden
and bedevil indigenous nations in their status as the original sovereigns of this
land and in their malleable historical, political, legal, and economic relation-
ships with the larger society and state.

This second edition has benefited from the insights and suggestions of a
number of additional individuals, tribal nations, and institutions, including the
many identified in the original preface. Thanks especially to Vine Deloria Jr.,
Patricia Albers, Steven Rosenstone, Nancy Herther, Colin Calloway, Linda
Welch, Deron Marquez, and the many students and faculty colleagues I have
had the pleasure of working with these last several years. 

And thanks, finally, to the two First Nations I am most intimately con-
nected to—the Lumbee of North Carolina and the Diné (Navajo) of the
Southwest.
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Preface to the First Edition

This book has been germinating in my heart and mind since the mid-1980s,
when I began my academic career as an instructor at Navajo Community Col-
lege (now Diné College), located within the Navajo Nation reservation. I
began my work there teaching a course in Navajo history, about which there
was plenty of material—not all of which was particularly good, though there
was enough available to craft a solid course.

I soon saw a need to teach courses on Navajo government and contempo-
rary Indian politics. I learned very quickly that, unlike with Navajo or Indian
history, there were no texts on Navajo government. With the college’s sup-
port, I was able to write a short text titled Handbook of Navajo Government.
Material on Indian politics was, fortunately, somewhat less sparse, thanks in
large part to the work of Vine Deloria Jr. From his seminal polemic, Custer
Died for Your Sins, in 1969, Deloria has crafted a number of books, including
Behind the Trail of Broken Treaties (1974), American Indians, American Jus-
tice (1983, with Clifford Lytle), The Nations Within: The Past and Future of
American Indian Sovereignty (1984, also with Clifford Lytle), and Docu-
ments of American Indian Diplomacy: Treaties, Agreements, and Conven-
tions, 1775–1979 (1999, with Raymond J. DeMallie). He has been a prolific
chronicler of Indian political issues and Indian social, religious, and legal
change, and a brilliant and sometimes caustic analyzer of the tribal-federal
relationship.

Deloria is trained in law and theology and is a political activist; his eclec-
tic works cut across disciplinary lines. But even with his works, I still saw a
need for texts on tribal governments (their forms, functions, and intergovern-
mental relations), Indians who have three layers of citizenship (tribal, state,
and federal), and Indians’ distinctive relationship to the American political
system. I had considered writing such a textbook for use in my courses at
Navajo Community College but instead returned to graduate school in pur-
suit of a Ph.D. in political science.



When I joined the faculty at the University of Arizona in the fall of 1990,
I was dismayed to learn that there was still very little published information
by political scientists (or other social scientists) about indigenous govern-
ments—about either their internal dynamics or their relations with other
governments and organizations.

Sharon O’Brien, a non-Indian political scientist, had recently published a
book, American Indian Tribal Governments (1989), that is still the most
comprehensive and readable text on the structures and legal rights of modern
tribal governments and their evolving relationships with the federal and state
governments. The strength of the book is her case studies of five tribal
nations—the Seneca, the Muskogee Creek, the Cheyenne River Sioux, the
Isleta Pueblo, and the Yakima—that cover their history and contemporary
status. This volume is the outcome of a project sponsored by the National
Congress of American Indians (NCAI), the largest intertribal interest group in
the country. NCAI recognized the need for producing a basic text that empha-
sized the relevance of tribal sovereignty and focused on tribal governments as
viable and contemporary political entities, and not as historical oddities that
went the way of the great buffalo herds. As valuable as O’Brien’s volume is for
its discussion of the history and structure of tribal governments, it is short on
analysis and interpretation and has little to say about Indian political partici-
pation or the relationship of Indian peoples to the American political process.

Two other books devoted to tribal governments and politics have also
been published in recent years: Tribal Government Today: Politics on Mon-
tana Indian Reservations (1990, revised in 1998), by James Lopach, Margery
Hunter Brown, and Richmond Clow, and Modern American Indian Tribal
Governments and Politics (1993), by Howard Meredith. The former study
provides an excellent account of how tribal governments currently function
in Montana, while the latter is a concise volume focused on the political
processes and governmental structures of tribal councils.

Also, the Yerington Paiute Tribe of Nevada, because of the paucity of pub-
lished material about indigenous governments, published a short but useful
manual, Introduction to Tribal Government, in 1985 that provides some
basic information about the distinctive status of tribes and their political
structure.

In addition, there have been, as McClain and Garcia noted, a number of
recent and not so recent Indian-related studies, a few by political scientists,
but most by lawyers, historians, and sociologists, that focus on “specific issue
areas.”1 This research has centered on natural resources and resource policy,
social and political movement activity, Indian legal rights, federal Indian pol-
icy, Indian treaty and constitutional relations, political attitudes and voting
behavior of Indian people, tribal government reform, Indian gaming, eco-
nomic development, and rights of indigenous peoples at the international
level.
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Despite the growing quantity and quality of the literature in the afore-
mentioned topical areas, there remains a severe dearth of information written
by political scientists for college-age students that examines the state of
political affairs in Indian country and between indigenous peoples and the
federal and state governments that is written from a perspective that recog-
nizes the sovereignty—the separate political status—of tribal nations.2

McCulloch believes this paucity of scholarship can be explained because the
very paradigms (i.e., pluralism, elitism, Marxism, and institutionalism) by
which most political scientists structure their analyses are unable to cope
with the distinctive status of tribal peoples and their governments.

Wilmer, Melody, and Murdock observed in a follow-up article in 1994 that

[I]n political science we have largely left the study of native peoples and their
political systems to sociologists and anthropologists and have, therefore, denied
the role that indigenous people have played in the development of the American
political system as well as the role they continue to play in the political and eco-
nomic processes of this country. This neglect has even led us to ignore the exis-
tence of tribal governments as autonomous entities in intergovernmental rela-
tionships within the American political system.3

Thus, I was elated when Paula McClain, Joe Stewart, and Jennifer Knerr
approached me in 1997 with the idea of writing a general text about indige-
nous politics for the “Spectrum Politics” series that Paula and Joe were edit-
ing. I believe the publication of such texts on tribal nations is crucial for alle-
viating prevalent and often pernicious stereotypes about indigenous nations
who, despite their ongoing governmental status as separate nations, as
landowners, and as holders of important treaty rights, are often inaccurately
depicted as small and impoverished minority groups distinguishable from
other peoples of color solely by their cultural traits and tribal languages.

This book will, I hope, increase the knowledge of students and other
interested readers, increase civic discourse, provide evidence that might aid
in interracial and intergovernmental problem solving, and educate readers to
the fact that Indian nations—their lands, governments, and unique rights—
are not anachronistic just because of their longevity in the Americas, but are
the legitimate and ongoing expressions of the sovereign wills of distinctive
peoples who desire to be the determiners of their own fates, although tribal
fates are inexorably linked to those of their non-Indian neighbors.

The task before me is no easy one, considering, for instance, the sheer
number of indigenous communities populating the United States—562 at last
count—each with its own political, economic, social, and cultural systems
and differential relationships with the states and the federal government. But
my load has been lightened considerably by the support I have received from
a number of individuals and organizations.

First, I express my deep appreciation to Paula McClain and Joe Stewart for
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bringing this book proposal to me. Their own individual and coauthored
scholarship on racial and ethnic minorities has been a great inspiration and
pool of knowledge to me and has played an important role in prying open
views in the discipline of political science about the status of minorities in
America.

Jennifer Knerr, acquisitions editor at Rowman & Littlefield, was the key
contact person from the very beginning. She had faith in Paula and Joe’s deci-
sion to tap me to write this book, and she has been a steadfast supporter
throughout the lengthy process from proposal to completed manuscript. Jen-
nifer, Paula, and Joe also read the book in draft form and provided outstand-
ing advice on how to strengthen the manuscript. This is a much better book
because of their editorial skills and substantive knowledge about related
topics.

A number of colleagues, good friends all, read early drafts of my proposal
and gave outstanding comments and suggestions as I wrestled with how to
prepare a book outline that adequately covered within a limited space the pol-
itics of so many indigenous groups and their political dance with one another,
the states, and the United States. Tsianina Lomawaima (Creek), professor of
American Indian studies at the University of Arizona; John Garcia and David
Gibbs, professors of political science at Arizona; Jim White, a professor of
political science at the University of North Carolina, Chapel Hill; and Franke
Wilmer, professor of political science at Montana State University all pro-
vided keen insights and suggestions on what to add, what to cut, and what to
merge. Their combined comments helped me arrive at the general thematic
framework the book loosely follows.

I also appreciate the careful analysis and thoughtful suggestions provided
by all the reviewers of the book, including Jerry Stubben and Franke Wilmer,
and I give special thanks to my copy editor, Dave Compton, who helped put
the book in final form.

The first draft of the text was written while I was a fellow at the Udall
Center for Public Policy at the University of Arizona in the fall of 1998. I owe
a debt of gratitude to Stephen Cornell, the director; Bob Varady, the associate
director; the other fellows; and the excellent staff, many of whom are gradu-
ate students, for providing an environment that enabled me to get the first
draft written. A special thanks to the spirit of Morris Udall, whose grace,
poise, and dedication to all Americans, but especially to the environment
(and her many species) and to Indian peoples during his long tenure in the
U.S. House of Representatives, watched over me as I worked on the manu-
script.

I am especially grateful to Andrea Hall, Claudia Nelson, Stephanie
Joseph, Marcela Cabello, Melissa Boney, and Heidi Stark for their help in typ-
ing and scanning a big chunk of the manuscript and in the preparation of
many of the tables and figures. They saved me valuable time as I struggled to
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get the manuscript completed. Gwen Torges also provided me with some
good ideas on how better to introduce this complicated subject matter for a
lay audience.

A special thanks to Vine Deloria Jr., my dear friend and incomparable
patron, whose staunch advocacy of tribes as sovereigns—the Nations
within—has always served as an inspiration to me. Vine also read and pro-
vided critical comments and suggestions on how to improve both the pro-
posal and the manuscript.

Thanks also to my mother, Thedis R. Wilkins, all my siblings and Lum-
bee relatives, my Diné in-laws, and my close friends, George Whitewolf
(Monacan/Sioux), David P. Marshall (Cherokee/Creek), Rudy Coronado (Mex-
ican American/Lumbee), Danny Bell (Coharie), and June Lowery (Lumbee),
who have fought to remind their respective tribal governments and Indian
peoples that they are accountable to the people and to one another.

Last, thanks to my wife, Evelyn, and our three children, Sion, Niltooli,
and Nazhone, who ate many a meal without me as I focused on completing
this text. The trek continues.
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Note on Terminology

Throughout the book several terms are used interchangeably in referring to
indigenous peoples in a collective sense—tribal nations, tribes, Alaskan
Natives, indigenous nations, and indigenous peoples. But when I refer to
individual indigenous persons, I use only Indian or American Indian. Of all
the terms most used, Indian is easily the most problematic (though some
argue that the term tribe is pejorative and hints strongly of colonialism), and
I use it with some hesitation for two reasons: first, because of its obvious geo-
graphical inaccuracy, and second, because it erroneously generalizes and
completely ignores the cultural diversity evident in the hundreds of distinc-
tive indigenous nations in North America, each with its own name for itself.
One could thus argue that continued usage of the term attests to surviving
vestiges of colonialism.

Nevertheless, the terms Indian and American Indian remain the most
common appellations used by indigenous and nonindigenous persons and
institutions, and so it is used in the text when no tribal name is specified. I
have, moreover, intentionally avoided using the phrase Native American,
despite that term’s popularity among mainstream academics in recent dec-
ades, since it creates more confusion than the one it purports to replace, as it
can be applied literally to any person born in the Americas. The expressions
Native peoples and Native nations may be less confusing, but these terms
and the intriguing phrase First Nations, which are all popular in Canada and
among some Alaskan indigenous groups, have never quite caught on in the
United States among indigenous nations or policymakers.

What complicates matters, of course, is that there is no single term that
is acceptable by all indigenous people all the time, and even people within
specific native communities sometimes disagree on which name they prefer
(e.g., Navajo or Diné; Chippewa, Ojibwe, or Anishinabe; Iroquois or Hau-
denosaunee), and on whether they would rather be identified as tribal com-
munities (which emphasizes their kinship affiliation) or as national entities



(which, while not discounting kinship ties, tends to place greater emphasis
on an independent political character and a right to engage in diplomatic rela-
tions with other nations or states, like the United States or other polities).

Of course, federal law and policy have vacillated on these terms as well.
But we shall see that despite assimilative efforts, federal lawmakers continue
to recognize the sovereign character of indigenous communities regardless of
whether they are called tribes or nations.
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Timeline of American Indian Peoples, 
All Tribes and Regions

1000 This is the approximate date of the formation of the Iroquois League, the
oldest political alliance in North America. 

1638 The first reservation, for the remaining members of the Quinnipiac Tribe, is
established in Connecticut. 

1775 American colonists declare war against Great Britain. The colonies’ provi-
sional government—the Continental Congress—establishes three Indian
commissions (northern, middle, and southern); each commission is
charged with preserving amiable relations with indigenous tribes and keep-
ing them out of the violence. However, many Indians ally themselves with
the British, and many join forces with the American colonists. 

1777 The Articles of Confederation organize the new government of the United
States. The articles assume authority over Indian affairs except when the
“legislative right of any State within its own limits [is] infringed or violated.” 

1778 The United States signs its first Indian treaty, with the Delaware Nation; in
exchange for access to that nation’s land by U.S. troops, the United States
promises to defend and admit the Delaware Nation as a state. 

1789 The U.S. Constitution is adopted. Article I, section 8, grants Congress power
to regulate commerce among foreign nations and Indian tribes. 

1789 Congress places Indian affairs under the War Department. 

1802 Congress appropriates over ten thousand dollars for the “civilization” of
Indians.



1803 As part of the Louisiana Purchase, the United States acquires lands on which
numerous Indian tribes reside. 

1815 The United States begins the process of removing Indians to western lands. 

1816 Congress restricts licenses for trade with Indians to America citizens. 

1824 The Bureau of Indian Affairs is created within the War Department. 

1827 John Ross is elected president of the Cherokee Nation; he is the first presi-
dent since the adoption of the nation’s new constitution that year in New
Echota, Georgia. 

1830 President Andrew Jackson successfully pushes his Indian Removal Bill
through Congress. 

1831 The U.S. Supreme Court, in Cherokee Nation v. Georgia, holds that Indian
tribes are domestic dependent nations, not foreign nations. 

1832 In Worcester v. Georgia, the U.S. Supreme Court, in an opinion written by
Chief Justice John Marshall, ensures the sovereignty of the Cherokees; how-
ever, President Andrew Jackson refuses to follow the decision and initiates
the westward removal of the Five Civilized Tribes (Cherokee, Chickasaw,
Choctaw, Creek, and Seminole). The term Five Civilized Tribes originated
because these five tribes modeled their governments after federal and state
institutions and had assimilated key aspects of white culture. 

1835 The Treaty of New Echota is signed. Cherokees agree to westward removal. 

1838 The Trail of Tears begins. Cherokee Indians are forced to travel almost thir-
teen hundred miles without sufficient food, water, and medicine; almost
one-quarter of the Cherokees do not survive the journey. The Potawatomies
in Indiana experience similar hardships on their Trail of Death. 

1847 Pueblos in Taos, New Mexico, ally with Latinos to overthrow the newly
established U.S. rule. 

1848 The Treaty of Guadalupe Hidalgo is signed, bringing the Mexican-Ameri-
can War to an end. As a result of the vast amount of land ceded to the
United States, many new Indian tribes fall under U.S. jurisdiction. 

1849 The Department of the Interior is created, and the Bureau of Indian Affairs
is shuffled from the War Department to the Interior Department. 
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1853 The Gadsden Purchase is completed. More tribes come under the jurisdic-
tion of the United States. 

1854 Several southeast U.S. tribes (Cherokee, Chickasaw, Choctaw, Muskogee,
and Seminole) form an alliance. 

1861 The Civil War begins. Various Indian tribes fight on both sides. Stand Watie,
a Cherokee, becomes the only Indian brigadier general in the Confederate
Army; he leads two Cherokee regiments in the Southwest. 

1864 Approximately eight thousand Navajos are forcibly marched to Fort Sum-
ner, New Mexico, on the Navajo Longest Walk; after three years of harsh
imprisonment, the survivors are released. 

1865 Confederate general Robert E. Lee surrenders to Union general Ulysses S.
Grant at Appomattox; at General Grant’s side is Colonel Ely S. Parker, a full-
blooded Seneca. 

1867 The Indian Peace Commission finalizes treaty making between the United
States and Indian tribes. 

1869 President Ulysses S. Grant appoints Brigadier General Ely S. Parker to head
the Bureau of Indian Affairs; Parker is the first Indian to fill this position. 

1871 Congress passes legislation that ends treaty making with Indian tribes. 

1884 In Elk v. Wilkins, the U.S. Supreme Court holds that the Fourteenth Amend-
ment’s guarantee of citizenship to all persons born in the United States does
not apply to Indians, even those born within the geographical confines of
the United States. 

1901 Congress passes the Citizenship Act of 1901, which formally grants U.S. cit-
izenship to members of the Five Civilized Tribes. 

1921 Congress passes the Snyder Act, which for the first time appropriates money
for Indians under a broad authority given to the secretary of the interior,
regardless of the amount of Indian blood or residence. This act greatly
expands the moneys available for Indians because it releases the federal
government from a strict adherence to treaty provisions.

1924 Congress passes the Indian Citizenship Act, conferring citizenship on all
American Indians. 
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1934 Congress passes the Indian Reorganization Act, which allows for tribal self-
government, and begins the Indian Credit Program; concurrently, the John-
son-O’Malley Act provides for general assistance to Indians. 

1939 Chief Henry Standing Bear and other Sioux leaders appeal to Korczak
Ziolkowski, who worked on the presidential sculptures at Mount Rushmore
in former Sioux territory, to create a similar monument to Crazy Horse.
Ziolkowski begins work in 1947; in 1998 his son, Casimir, continues to
work on the monument. 

1944 In Denver, Colorado, the National Congress of American Indians is
founded.

1948 Through judicial means, Indians in Arizona and New Mexico win the right
to vote in state elections. 

1949 The Hoover Commission recommends “termination,” which would man-
date that Congress no longer recognize Indian sovereignty, thus eliminating
all special rights and benefits. 

1953 Congress passes a law—introduced by Wyoming Representative William
Henry Harrison—that gives California, Minnesota, Nebraska, Oregon, and
Wisconsin legal jurisdiction over Indian reservations, thus initiating the ter-
mination process. 

1958 Secretary of the Interior Fred Seaton begins to retract the termination policy. 

1961 More than 210 tribes meet at the American Indian Chicago Conference,
where the Declaration of Indian Purpose is drafted for presentation to the
U.S. Congress. 

1968 Congress passes the American Indian Civil Rights Act, providing individual
Indians with some statutory protection against their tribal governments.
This protection is loosely modeled on the protection the U.S. Constitution
provides against state and local governments. 

1968 The American Indian Movement (AIM) is founded; it is a protest movement
based on the model of the black civil rights protest groups. 

1969 Indian activists occupy Alcatraz Island near San Francisco in addition to
staging sit-ins at the Bureau of Indian Affairs. 

1960s–1970s From the late 1960s to early 1970s, tribes begin to create tribal col-
leges to ease the transition from reservation life to mainstream schools.
Twenty-seven such colleges are created. 
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1971 The Alaska Native Claims Settlement Act is passed, eliminating 90 percent
of Alaska Natives’ land claims in exchange for a guarantee of forty-four mil-
lion acres and almost $1 billion. 

1972 In protest of a history of broken promises to Indian tribes, two hundred Indi-
ans participate in the Trail of Broken Treaties march and ultimately occupy
the Washington, D.C., office of the Bureau of Indian Affairs. 

1973 AIM organizes an occupation of Wounded Knee on the Pine Ridge Reser-
vation in South Dakota, near the Nebraska border; the occupation ends
with an armed confrontation with the FBI. AIM member Leonard Peltier is
still (as of 2006) held in federal prison for the murder of two FBI agents,
despite evidence that his trial was unconstitutional and unfair. 

1975 The Indian Self-Determination and Education Act is passed, giving Indian
tribal governments more control over their tribal affairs and appropriating
more money for education assistance. 

1979 The U.S. Supreme Court awards the Lakota Nation $122.5 million in com-
pensation for the U.S. government’s illegal appropriation of the Black Hills
in South Dakota. 

1980 The Penobscots and Passamaquoddies accept monetary compensation
from the U.S. government for their lands (now the state of Maine), which
the Massachusetts government took illegally in 1790.

1986 Congress amends the Indian Civil Rights Act and grants tribal courts the
power to impose criminal penalties. 

1988 The Alaska Native Claims Settlement Act is amended, giving Alaska Native
corporations the option to sell their stock after 1991. 

1988 Congress officially repeals the thirty-five-year-old termination policy. 

1992 U.S. Representative Ben Nighthorse Campbell, a Cheyenne from Colorado,
is elected to the U.S. Senate. 

1993 Ada Deer is appointed assistant secretary for Indian affairs by President
Clinton. She is the first Indian woman to hold the position. 

1994 Three hundred representatives from the 556 federally recognized Indian
tribes meet with President Bill Clinton, the first time since 1822 that Indians
have been invited to meet officially with a U.S. president to discuss issues
of concern to Indian peoples. 
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1994 Clinton signs a law that provides Indians with federal protection in the use
of peyote in religious ceremonies. 

1996 Laguna Pueblo faces a legal challenge regarding its long-standing tradition
of allowing only men on the ballot for tribal office. 

1996 The University of Arizona creates the first Ph.D. program in American
Indian studies. 

1996 Skeletal remains of an ancient person (9,000–10,000 years old, estimated),
dubbed “The Ancient One” by Native peoples and “Kennewick Man” by
scientists, are found on the banks of the Columbia River, setting up an intense
conflict between the First Nations and the scientists over what is to be done
with the skeleton.

1997 For the first time in history, American Indians are included in the presiden-
tial inaugural festivities as special and individual participants. American
Indians are in the parade and have an American Indian ball. 

1997 Alaska Natives take a case to the Supreme Court regarding their right to tax
others on their land (forty-four million acres). The question posed: Does
“Indian Country” exist in Alaska as a result of the 1971 Alaska Native
Claims Settlement Act? 

1998 Four thousand Alaska Natives march in Anchorage in protest of Alaska leg-
islative and legal attacks on tribal governments and Native hunting and
fishing traditions. 

1998 In a unanimous decision, the Supreme Court rules that, in the absence of a
reservation, the Venetie Tribe of Alaska does not have the right to tax others
on land conveyed under the 1971 Alaska Native Claims Settlement Act. In
essence, the Court decrees that “Indian Country” does not exist in Alaska. 

1998 Clinton issues Executive Order No. 13084, “Consultation and Coordination
with Indian Tribal Governments,” in which he pledges that the federal gov-
ernment will establish and engage in meaningful consultation and collabo-
ration with Indian tribal governments in matters that will significantly
impact their communities. 

1998 Interior Secretary Bruce Babbitt is investigated in an Indian casino scandal
under claims that he denied a gaming license to several Wisconsin tribes
because of White House pressure to satisfy competing Minnesota tribes
who made large contributions to the Democratic National Committee.
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1998 The Makah Nation of Washington State renews its traditional practice of
whaling after a respite of seventy years, despite protests from many envi-
ronmental and other groups.

1999 A federal judge holds Secretary of the Interior Babbitt and Secretary of Justice
Rubin in contempt for failure to provide documents related to the Indian trust
funds class action lawsuit. 

1999 Clinton visits the Pine Ridge Sioux Reservation in South Dakota on a swing
through some of the most impoverished communities in America. He is the
first sitting president since Calvin Coolidge in 1927 to make an official visit
to an Indian reservation. 

2000 Brad Rogers Carson, an enrolled member of the Cherokee Nation of Okla-
homa, is elected as the Congressman for the 2nd District of Oklahoma. He is
the only enrolled tribal member in the House of Representatives at the time.

2000 In Rice v. Cayetano the U.S. Supreme Court strikes down a restriction that
had allowed only persons with Native Hawaiian blood to vote for the
trustees of the Office of Hawaiian Affairs.

2000 Assistant Secretary of the Interior Kevin Gover (Pawnee) issues a startling
apology to Native peoples on behalf of the BIA, decrying the poor treat-
ment Indians have experienced from his agency.

2000 The U.S. Supreme Court declines to review a religious freedom case cen-
tering around the use of Devils Tower, a sacred site to several Indian
nations. This decision upholds a federal court ruling that supported the reli-
gious rights of Indians against challenges from recreational rock climbers.

2001 President Bush nominates Neal A. McCaleb (Chickasaw Nation) to serve as
Assistant Secretary for Indian Affairs.

2001 The U.S. Supreme Court, reversing a Court of Appeals judgment, unani-
mously rules on May 29 that the Navajo Nation’s Hotel Occupancy Tax on
nonmembers on non-Indian fee land is invalid.

2001 U.S. Census data show that the self-identified population of American Indians
increased from 1 million to more than 2.4 million, a 26 percent increase. An
additional 4 million Americans claimed at least part Indian ancestry.

2001 A federal Court of Appeals rules that tribal trust funds had been mismanaged
by the government.
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2002 In a blow to the Makah Nation, the 9th U.S. Circuit Court of Appeals rules in
Anderson v. Evans, in a case brought by animal advocacy groups, that the
government had violated the National Environmental Policy Act by failing to
prepare an environmental impact statement prior to approving the whaling
quota and also held that the Marine Mammal Protection Act applied to the
tribe’s proposed whale hunt.

2002 President Bush signs an executive order reaffirming the federal government’s
commitment to tribally-controlled colleges and universities.

2002 Interior Secretary Gale Norton and Assistant Secretary Neal McCaleb are
placed in contempt of court by federal judge Royce Lamberth for ongoing
problems associated with the Indian trust fund lawsuit.

2002 The New Mexico Supreme Court, in a first ever development, adds federal
Indian law as a subject on the state’s bar exam.

2003 Senators Ben Nighthorse Campbell and Daniel Inouye, cochairs of the Com-
mittee on Indian Affairs, send a letter to the parties in Cobell v. Norton (the
Indian trust fund litigation), urging them to settle the lawsuit without delay.

2004 Dave Anderson (Choctaw/Chippewa), founder of Famous Dave’s barbecue,
is selected by President Bush to serve as assistant secretary of Indian affairs.
Anderson resigned in 2005 after less than a year on the job, citing the dif-
ficulties he faced trying to serve tribes as a Washington bureaucrat.

2004 The National Museum of the American Indian opens on the mall in Wash-
ington, D.C.

2004 Ben Nighthorse Campbell, the only American Indian in the U.S. Senate,
leaves office at the end of his term.

2004 The BIA formally acknowledges the Schaghticoke Tribal Nation of north-
western Connecticut.

2004 In United States v. Lara the Supreme Court holds that tribal courts had the
inherent sovereign power to criminally prosecute nonmember Indians, and
that such power did not violate the U.S. Constitution’s Fifth Amendment
double jeopardy clause.

2004 Congress passes a controversial law, the Western Shoshone Claims Distribu-
tion Act. This law will distribute $138 million under the Western Shoshone
Claims Commission Judgment Fund to tribal members for the millions of

xxx TIMELINE OF AMERICAN INDIAN PEOPLES



acres of land owned by the tribe. Many Shoshone, including the noted Dann
Sisters, fought to defeat this bill as they maintain that they retain a treaty right
to the lands in question.

2004 Senator Sam Brownback (R-KS) and others introduce S.J. Res. 37, a “Resolu-
tion of apology and a resolution of reconciliation” to Native peoples. This
measure, if adopted, would be the first formal U.S. apology to First Nations
and would “acknowledge a long history of official depredation and ill-con-
ceived policies by the United States Government regarding Indian tribes. . . .”

2004 Governor Arnold Schwarzenegger vetoes a bill that would have prohibited
five California high schools from using the name “Redskins,” a word long
considered derogatory by most Native communities.

2004 In Boneshirt v. Hazeltine a federal district court rules that South Dakota vio-
lated the 1965 federal Voting Rights Act when it approved a statewide
redistricting plan that had the effect of diluting the voting power of Indians
in two districts.

2004 President Bush signs into law the American Indian Probate Reform Act. This
measure is designed to limit the fractionation of Indian trust land.

2004 The U.S. Senate Committee on Indian Affairs holds hearings in an effort to
sort out the financial relationship between six tribes and two Washington
lobbyists, Jack Abramoff and Michael S. Scanlon, who charged the tribes
over $66 million in less than four years for a minimal amount of work.

2005 Two Connecticut tribes, the Eastern Pequot Tribal Nation and the Schaghti-
coke Tribal Nation, recently granted federal recognition, have their federal
status rejected by the Interior Department’s Board of Indian Appeals after the
tribes were challenged by the state’s congressional delegation. Their cases
are sent back to the BIA for further review.

2005 President Bush’s fiscal year 2006 budget proposes cuts of more than $200
million for education, housing, health, and other Indian programs.

2005 In July, and over the objections of several Columbia River Basin tribal nations,
a team of scientists spends ten days examining the 9,000–10,000-year-old
skeletal remains of “The Ancient One.”

2005 In July Elouise Cobell and other plaintiffs propose that the nine-year-old
class action lawsuit involving Indian trust funds could be ended if Congress
provided $27.5 billion for a settlement and agreed to other principles.
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2005 Jeffrey Weise, a Red Lake Chippewa teenager, kills ten people, most of
whom are Indian high school students, in an unprecedented rampage on the
Red Lake Reservation in Minnesota.

2005 In City of Sherrill, New York v. Oneida Indian Nation of New York, the
Supreme Court rules in an 8-1 decision that, despite an existing principle of
Indian law which holds that tribal nations enjoy immunity from state and
local taxation of reservation lands until that immunity has been unequivo-
cally revoked by Congress, the City of Sherrill had the right to impose prop-
erty taxes on land that had been repurchased by the Oneida Nation within
the Nation’s historical territorial boundaries.

2005 The Oneida Nation, among other tribal nations, independently pledges
$1 million to efforts to help survivors of the Indian Ocean tsunami and
earthquake.

2005 The Navajo Nation Council unanimously enacts a law that outlaws same-
sex marriages—the Cherokee National Tribal Council in Oklahoma had
passed a similar measure in 2004. Navajo President Joe Shirley Jr. veto this
law, but the Council, by a vote of 62-14, votes to override the president’s
veto.

2006 Jack Abramoff, the Republican lobbyist who financially exploited several
tribal leaders, pleads guilty to charges of conspiracy, fraud, and tax evasion.

Source: Modified from Paula D. McClain and Joseph Stewart Jr., “Can We All Get Along?” Racial and Eth-
nic Minorities in American Politics, 4th ed. (Boulder, Colo.: Westview, 2006), 237–41.
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Introduction

The right of taking fish and of whaling or sealing at usual and accustomed
grounds and stations is further secured to said Indians.

Treaty with the Makah, 18551

On May 17, 1999, several members of the Makah Nation, a small tribe inhab-
iting lands near the Olympic Peninsula in Washington State, conducted the
first legal killing of a gray whale in over seventy-five years. Whaling had been
prohibited on the Northwest Coast since the early part of the twentieth cen-
tury because global commercial whaling had driven the gray whale popula-
tion nearly to extinction. The United States banned all hunting of the gray
whale in 1937. The Makah had voluntarily stopped hunting gray whales in
the 1920s because “whaling had begun to lose its social prestige and subsis-
tence importance as the tribes were pulled into the global market economy.”2

After the successful hunt, as excited Makah feasted on the blubber and
raw meat from the thirty-ton, thirty-and-one-half-foot-long female whale,
tribal leaders expressed pride in the resurrection of their nation’s seafaring
tradition, a tradition reserved by the Makah in their land cession treaty with
the United States in 1855. As Ben Johnson Jr., chairman of the tribe’s council,
put it: “It’s a great day, a historic day for the Makah, but there are a lot of
other hurdles we still have to jump over, many things to work on.”3 The
Makah, in fact, are the only indigenous nation that expressly reserved the
right to whale in a treaty agreement with the federal government.

One of the major hurdles for the Makah centered on how the tribe
intended to cope with the firestorm of anger, resentment, and oftentimes
racist discourse the hunt aroused among many non-Indians, particularly envi-
ronmental groups. Protestors fit into three categories: those distraught by the
whale killing, those who disapproved of how the whale was killed (the Makah
used steel harpoons and a shot from a .50 caliber assault rifle), and those who



exhibited a deep resentment, even hatred, toward the Makah in particular and
Indians in general. Protestors rained death threats and bomb threats on the
Makah, and radio stations, newsletters, editorial pages, and Internet chat
rooms carried anti-Indian statements that outnumbered statements support-
ing the Makah by a ten to one margin. Comments like, “Save a whale, har-
poon a Makah,” and “shoot an Indian, bomb them, harpoon them,” were ram-
pant.4

All of this despite the fact that the Clinton administration supported the
Makah’s treaty right to whale, that the gray whale was no longer an endan-
gered species (worldwide nearly two thousand gray whales are killed annually
by hunters from a dozen countries), and that the International Whaling Com-
mission had twice given its support to the Makah to harvest for subsistence
purposes up to twenty whales between 1998–2002 and 2003–2007.

Despite the initial protests, the Makah refused at first to be stifled in exer-
cising one of their most culturally significant rites. As Wayne Johnson, the
captain of the whaling team, said, “Some people have criticized us for this
celebration [standing on the whale and raising their paddles and weapons in a
triumphant manner], saying that it should have been a somber event and that
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Makah Indians paddle their thirty-two-foot canoe Hummingbird into the open waters of the Pacific Ocean
during a practice on August 20, 1998, in Neah Bay, Washington. The Makah tribe legally hunted and killed
its first gray whale in over seventy-five years on May 17, 1999. They have since been denied the opportunity
to continue their tradition by the federal courts. Photo courtesy of AP/World Wide Photos.



we should have mourned the whale in the way they imagine to be proper. I
am so tired of non-Indians pushing their values on the Makah people and
telling us how and how not to be Makah.”5

However, the firestorm unleashed in the non-Indian community by the
Makah’s exercise of their cultural and treaty right would not subside, and in
less than a year the first of a series of legal setbacks in 2000,6 2002,7 2003,8 and
20049 against the Makah arrived, fueled by the antipathy of an alliance of
environmental and animal advocacy groups with the support of some con-
gresspersons. The most damaging ruling occurred in 2002, where the 9th Cir-
cuit Court of Appeals held that the federal government had violated the
National Environmental Policy Act by having failed to prepare an environ-
mental impact statement prior to approving the Makah’s whaling quota. The
court also noted that the 1972 Marine Mammal Protection Act, which pro-
hibits anyone in the United States from harming gray whales or other sea
mammals, also applied to the Makah’s whale hunt.

As a result of this and the other decisions, the Makah have been stymied
in their efforts to pursue another whale. In 2003 the tribal government dras-
tically reduced their whaling budget and terminated the tribe’s whaling com-
mission.

Tribal leaders and members are deeply frustrated that their treaty right is
being denied. But they continue to explore their options, including an admin-
istrative waiver and pursuit of an even more remote possibility—a federal law
that would acknowledge their right to hunt gray whales.

Michael Lawrence, the Makah’s vice-chair in 2003, reflecting on the
court’s rulings and the history of Indian treaty fragility and frequent abroga-
tion of treaty rights, observed that “this isn’t the end for us. We are going to
continue to protect our treaty rights.”10

In carrying out its treaty obligations with the Indian tribes, the Government is
something more than a mere contracting party. Under a humane and self-imposed
policy which has found expression in many acts of Congress, and numerous deci-
sions of this Court, it has charged itself with moral obligations of the highest
responsibility and trust. Its conduct . . . should therefore be judged by the most
exacting fiduciary standards.11

I have never seen more egregious misconduct by the federal government. In my
own experience, government lawyers always strived to set the example by fol-
lowing the highest ethical standards that were then a model for the rest of the
legal profession. . . . Justice has not been done to these Indian beneficiaries. More-
over, justice delayed is justice denied. The Court cannot tolerate more empty
promises to these Indian plaintiffs.12

These statements center on the historically rooted trust relationship that
dates back to fifteenth century Europe, but saw its earliest expression in the
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United States during the formative years of the republic, when policymakers
were pledged to carry out treaty obligations made to tribes but also assumed
a protectorate role for tribal peoples, their lands, and their resources. By the
late nineteenth century Congress began to enact more forcefully and unilat-
erally various policies, like the General Allotment Act of 1887, that aimed to
absorb Indians into American society by individualizing and then patenting
Indian lands into parcels of 160, 80, and 40 acres. Since federal policymakers by
this time perceived Indians and tribes as incompetent to manage their own
affairs or resources, the federal government, acting more like a guardian of the
now ward-like tribes, took complete charge of the Indians’ lands and resources.

Typically, the Department of the Interior, the lead trust agent, leased the
Indian allotments to oil, gas, timber, grazing, and mining interests for a small
fee. The income generated from these leases was then processed by the
Bureau of Indian Affairs (BIA) and then deposited in the U.S. Treasury, where
checks were then supposed to be sent to the Indians and tribal nations hold-
ing interests in trust resources.13 However, Indians have never received all
the money due to them for lands sold to the United States and from various
lease arrangements made by the federal government, despite constant Indian
complaints and numerous investigations. As John Echohawk, executive
director of the Native American Rights Fund, who led the class-action law-
suit filed in 1996 on behalf of over 500,000 individual trust beneficiaries,
stated, “The BIA has spent more than 100 years mismanaging, diverting and
losing money that belongs to Indians.”14

The Indian trust funds have two major components: tribal trust funds
(TTF) and individual Indian money accounts (IIM). There are some two thou-
sand tribal accounts owned by about two hundred tribes worth nearly 2.3 bil-
lion dollars. This money includes lease revenues, royalties, and court settle-
ments. The accounts vary widely, with some worth only a few dollars, while
others, like the Sioux Black Hills court award (based on the federal govern-
ment’s taking of the Black Hills in South Dakota), are valued at over $400
million. Individually, there are over 500,000 IIM accounts into which passes
nearly $300 million annually from the leaseholders. The aggregate annual
balance of the IIM accounts is nearly one-half billion dollars.15 Untold bil-
lions have flowed through both accounts since the 1880s, and neither indi-
vidual Indians nor tribal governments have ever received a thorough account-
ing of their monies. In fact, the Indian plaintiffs assert that they have lost
upwards of $137.5 billion since 1887.

Paul Homan was appointed as special trustee for American Indians in
1994 in the wake of the American Indian Trust Management Act of that year.
He was charged with remedying the government’s mismanagement of Indian
trust accounts. Homan, who had a wealth of experience in trust management
and with failing financial institutions, engaged in a thorough investigation of
the BIA’s accounting system and found that “the record-keeping system [for
the IIM accounts] is the worst that I have seen in my entire life.”16
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In particular, Homan found that there was $2.4 billion (32,319 transac-
tions) for which no documents could be located; there was about $694 million
in unreconciled disbursements; there were 54,921 IIM accounts totaling
$44.9 million for individuals with no address or an incorrect address; and
there were 15,230 IIM accounts worth $21.8 million for individuals who were
formerly minors, the majority of which should have been disbursed when the
minors came of age. It was also discovered that the government could not
even account for fifty thousand of the active trusts. One estimate says that
the government’s efforts to pay out lost money to IIM account holders could
reach as high as $10 billion.17

Because the Department of the Interior failed to assist the special trustee
and because Congress failed to allocate adequate funds to implement the
1994 Reform Act, the Native American Rights Funds (NARF) filed a class-
action lawsuit on behalf of the IIM holders on January 10, 1996, against Sec-
retary Babbitt and Secretary of the Treasury Robert Rubin. NARF sought to
force the Interior Department to carry out its duties and obligations as trustee
regarding the IIM accounts. Such obligations included maintaining an
accounting system that is reliable and accurate, investing the accounts
wisely, and reporting to the beneficiaries in a timely fashion.

When the federal government said that it would respond by producing all
documents requested, but then refused to do so, U.S. District Court judge
Royce C. Lamberth, of the District Court of Columbia, in February 1999 held
then Secretaries Babbitt and Rubin and Kevin Gover, assistant secretary of
the interior, in civil contempt of court. This was the first time two cabinet
officers had been held in contempt simultaneously.

Eloise Cobell, a Blackfeet Indian and the chief plaintiff in the lawsuit,
stated that “I think this is the beginning of justice for the victims who have
had years and years of abuse at the hands of the U.S. Government.”18 On
December 22, 1999, Judge Lamberth issued what he called a “stunning vic-
tory” for the Indians, when he ruled that the government had indeed violated
its duty to safeguard the Indians’ trust accounts. He said the federal govern-
ment had engaged in “fiscal and governmental irresponsibility in its purest
form.” But rather than seek an independent body to rectify the problems,
which the NARF and Homan had requested, the judge simply ordered the
Interior and Treasury Departments to correct the situation. He gave the fed-
eral officials five years to repair the massive accounting problems and said he
would personally oversee the government’s efforts.19 A federal appeals court
upheld Lamberth’s decision in a unanimous ruling on February 23, 2001.

Despite this string of early litigative victories, the individual Indian plain-
tiffs in what was termed in 2003 as “probably the most important issue on
the secretary’s [Gale Norton, who replaced Bruce Babbitt] docket,” the Native
American Rights Fund and Judge Lamberth are still fighting the BIA and the
Department of Interior over how best to resolve this long-standing conflict.

In December 2001, Judge Lamberth, fearing that the Interior Department’s
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accounting system that handles Indian monies could be vulnerable to com-
puter hacking, took the unusual step of ordering the shutdown of virtually all
the department’s computer communications, including e-mail, web service to
national parks, and payments to almost 40,000 Indians. Some of the depart-
ment’s computer web service was restored within a few months, but much of
the Bureau of Indian Affairs’ website is still offline as of September 2005,
which means that the department has not yet convinced Judge Lamberth that
these sites are safe from hackers.

As the litigation continued, Mr. Alan Balaran, who had been appointed in
1999 by Judge Lamberth to investigate the financial situation of the Indian
trust fund, abruptly resigned his position in April 2004. In his resignation let-
ter to Lamberth, Balaran accused the department of a persistent effort to
block his work and said he had found a “systemic failure to properly moni-
tor” the activities of the various energy companies that routinely underpaid
Indians on royalties from oil, gas, timber, and other leases.20 The department,
for its part, accused Mr. Balaran of “concocting preposterous charges of a gov-
ernment conspiring against him” and denied Balaran’s charges that it had
“destroyed valuable trust information.”21

In the latest ruling in this decade-old lawsuit, Judge Lamberth on July 12,
2005, issued a devastating rebuke of the federal government, and particularly,
the Department of Interior’s treatment of American Indians and the Indian
plaintiffs. In Cobell v. Norton,22 Lamberth ordered the Interior to include a
notice containing information about this litigation to the entire plaintiff class
of 500,000 Indians. The notice was to serve as a warning to the Indians that
the government’s information may not be credible. But Lamberth also took
this as an opportunity to graphically express his views about the disrespectful
manner in which the government had and, in his opinion, continues to treat
Native people, their resources, and their monies:

But when one strips away the convoluted statutes, the technical legal complexi-
ties, the elaborate collateral proceedings, and the layers upon layers of interre-
lated orders and opinions from this Court and the Court of Appeals, what remains
is the raw, shocking, humiliating truth at the bottom: After all these years, our
government still treats Native American Indians as if they were somehow less
than deserving of the respect that should be afforded to everyone in a society
where all people are supposed to be equal.

For those harboring hope that the stories of murder, dispossession, forced marches,
assimilationist policy programs, and other incidents of cultural genocide against
the Indians are merely the echoes of a horrible, bigoted government-past that has
been sanitized by the good deeds of more recent history, this case serves as an
appalling reminder of the evils that result when large numbers of the politically
powerless are placed at the mercy of institutions engendered and controlled by a
politically powerful few. It reminds us that even today our great democratic enter-
prise remains unfinished. And it reminds us, finally, that the terrible power of gov-
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ernment, and the frailty of the restraints on the exercise of that power, are never
fully revealed until government turns against the people.23

Lamberth concluded his opinion on a depressing note as he sought to dis-
cern reasons why the department had been unwilling to rectify its palpable
errors in dealing with the Indian trust beneficiaries. He speculated aloud
whether it was because Interior’s employees were either evil, apathetic, or
even cowardly. “Perhaps,” he said, “Interior as an institution is so badly bro-
ken that even the most well-intentioned initiatives are polluted and warped by
the processes of implementation.” Or perhaps, “the Indians were doomed the
moment the first European set foot on American soil. Who can say? It may be
that the opacity of the cause renders the Indian trust problem insoluble.”24

As this decision was reverberating, Elouise Cobell wrote an op-ed column
in Indian Country Today in which she discussed her and her co-plaintiffs’
willingness to settle the lawsuit for $27.5 billion by seeking congressional
action, as had been previously suggested by some federal lawmakers. As she
noted, “too many Indians have died since the lawsuit was filed in 1996, and
too many will die before the courts can resolve all the issues in the case.”25

Within a week of floating this proposal, Ross Swimmer (Cherokee), the
Interior Department’s special trustee for American Indians and a former assis-
tant secretary of Indian affairs, fired off a contrary response by declaring that
the proposed $27.5 billion settlement suggestion was far too large and that a
“resolution to this case should be based upon facts, and the facts do not sup-
port Cobell’s statements.”26

The battle wages on.

The pivotal issue of Kennewick is not about religion or science. It is about poli-
tics. The dispute is about control and power, not philosophy. Who gets to control
ancient American history—governmental agencies, the academic community, or
modern Indian peoples?27

In 1996 several college students stumbled upon the skeletal remains of
what appeared to be an ancient individual—with an arrowhead lodged in one
hip—on the banks of the Columbia River in Washington State. Soon there-
after this discovery was shared with a local salvage archaeologist, James
Chatters, who, after an initial examination, claimed that carbon dating
showed the remains to be between 9,200–9,500 years old. More interesting,
Chatters suggested that the skull of the person was more “Caucasoid-like”
than Paleo-Indian.

In fact, one early and very problematic forensic reconstruction of the
skull had the individual, dubbed the “Ancient One” by tribal nations in the
area, and “Kennewick Man” by the scientific community, resembling Patrick
Stewart, the actor who played the captain of the television series, “Star Trek:
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The Next Generation.”28 However, Vine Deloria Jr. a leading Native scholar,
compared the reconstructed skull to a nineteenth century painting of Chief
Black Hawk and his son.

As theories began to swirl about the skeleton—Caucasoid, Paleo-Indian,
Ainu (indigenous people of Japan), Asatruan (descendants of an ancient Nordic
sect)—the Army Corps of Engineers, with the support of the Interior Depart-
ment, and following the Native American Graves Protection and Repatriation
Act (NAGPRA) of 1990, said it intended to repatriate the bones to five north-
western tribes: Yakama, Nez Perce, Wanapum, Colville, and Umatilla, for rein-
terment. But the Army Corps’ decision was immediately challenged by Wash-
ington’s congressional delegation and a group of prominent scientists who sued
to gain access to the remains. Armand Minthorn, a Umatilla leader, responded
critically to what the scientists sought: “Our oral history goes back 10,000
years. We know how time began and how Indian people were created. They can
say whatever they want, the scientists. They are being disrespectful.”29

In 2002 a federal judge ruled in favor of the scientists and held that the
remains must be turned over for study. Judge Jelderks declared that there was
little evidence to support the idea that “the Ancient One is related to any
identifiable group or culture and the culture to which he belonged may have
died out thousands of years ago.”30 This ruling was upheld on appeal in 2004.

Finally, in July 2005, a small group of scientists spent ten days examining
the 350 bone fragments in an effort, said Dr. Owsley, a forensic anthropologist
from the Smithsonian Institution’s National Museum of Natural History, to
understand how this person lived, how he died, and, more importantly, where
he fits in the so-called migratory patterns of early America.

The ramifications of this single set of human remains to how America was
literally peopled could be profound. Native nations are understandably leery of
this most recent effort to diminish their legal and cultural rights. They have
enlisted the help of Senator John McCain (R-AZ), and current chair of the Com-
mittee on Indian Affairs, who introduced an amendment to NAGPRA in 2004
that would broaden the definition of “Native American” remains by expanding
it to govern so-called “ancient” discoveries as well. That amendment has been
held up for more than a year by Interior officials with the backing of a number
of scientists.

But even this amendment, if ever enacted, might not be enough. As one
writer put it: 

If the majority [of non-Indians] profoundly longs to believe that men of Caucasoid
extraction toured here 16,000 years ago in Savile Row suits, ate gourmet cuisine,
and explored the Pacific Northwest with their intact pre-Christianized families
until the marauding horde of war-whooping Mongoloid injuns [sic] came descend-
ing pell-mell from their tribal haunts to drive Cascade points into European hips
until they fell, one after another, in the earliest and most pitiful campaign of eth-
nic cleansing, then that is what science will painstakingly confirm, that is what
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the high courts will evenhandedly affirm, and that is what in time the majority
will happily come to believe.31

In marked contrast to traditional Western religions, the belief systems of Native
Americans do not rely on doctrines, creeds, or dogmas. Established or universal
truths—the mainstay of Western religions—play no part in Indian faith. Cere-
monies are communal efforts undertaken for specific purposes in accordance with
instructions handed down from generation to generation. . . . Where dogma lies at
the heart of Western religion, Native American faith is inextricably bound to the
use of land. The site-specific nature of Indian religious practice derives from the
Native American perception that land is itself a sacred, living being.32

The United States’ ambivalence toward the religious rights of indigenous
peoples was exemplified by two notable events in 1996. First, President Clin-
ton recognized the religious rights of Indians when, on May 24, he issued an
executive order to promote accommodation of access to sites considered holy
by Indian religious practitioners, and to provide additional security for the
physical integrity of these sacred sites.33

However, two and a half weeks later, on June 8, a federal district court
decision, Bear Lodge Multiple Use Association v. Babbitt, undermined these
same religious rights when it ruled that the National Park Service could not
“voluntarily” ban rock climbers during the month of June to accommodate
the religious rights of several tribes who hold ceremonies at Devils Tower,
Wyoming, a sacred site to the Indians and a national monument.

A comparative review of these two events and their historical context
will reveal the ongoing tension in American society and among federal policy-
makers toward Indian religious traditions. Clinton, for his part, was not act-
ing hastily in the issuance of his order recognizing the importance of sacred
sites to Indians. In fact, he was exercising authority derived from several
constitutional provisions (including one which requires the president to
“take care that the laws be faithfully executed”), the commander-in-chief
clause, and the express powers vested in him by congressional statutes, and
acting, in his own words, “in furtherance of Federal treaties.”

This executive order was a companion measure to an earlier Clinton
order issued April 29, 1994, that required federal agencies and departments to
accommodate American Indians in their need and use of eagle feathers and
body parts. The sacred site order mandated that all federal agencies with any
responsibility for the management of federal lands implement practices
which would oblige and aid tribal members with access to and ceremonial
use of sacred sites, and required those agencies to avoid activities that might
negatively affect the “physical integrity of such sacred sites.” The agencies
were given a year to prepare a report for the president on how they were going
to implement his order.
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Indigenous peoples, who have historically viewed the president as both
the symbolic and substantive embodiment of the federal government’s treaty
and trust obligations toward their nations, were doubtless pleased to receive
news of this executive order, especially in light of the massive sacred site
losses, desecrations, and interference Indians have experienced as a result of
direct federal action or complicity. Moreover, there are dozens, if not hun-
dreds, of spiritual sites located within land claimed by the federal govern-
ment, but which once belonged to tribes, that are now threatened or imper-
iled by either federal, corporate, or private action.

The tribal sense of joy after Clinton’s order, however, was shattered just
fifteen days later when Judge William Downes, a federal district judge in
Casper, Wyoming, ruled in Bear Lodge that the National Park Service had
violated the First Amendment rights of a nonprofit corporation, some of
whose members also owned a commercial rock-climbing guide service, when
the Park Service developed a comprehensive management plan sensitive to
the spiritual needs of local Indians who consider the Devils Tower a holy site,
but that still allowed non–Indian-related activities. “In respect for the rever-
ence many American Indians hold for Devils Tower as a sacred site,” said the
Park Service, “rock climbers will be asked to voluntarily refrain from climb-
ing on Devils Tower during the culturally significant month of June.”

However, according to Judge Downes, this “voluntary closure” of Devils
Tower to commercial and recreational climbing solely for the purpose of sup-
porting Indian religious rights violated the First Amendment’s establishment
clause. The climbers motion to enjoin the National Park Service from impos-
ing a ban on climbing was granted.

In closing, Downes did note that the Park Service’s voluntary plan was
both “laudable and constitutionally permissible.” In December, the Park Ser-
vice issued a decision revoking the commercial climbing ban. In other words,
the court found that the government could not constitutionally enforce a
climbing closure but that it could promote a program asking climbers to vol-
untarily abstain from climbing on the tower in June, when most of the impor-
tant Indian ceremonies took place.

Bear Lodge Multiple Use Association was not happy with Judge Downes’s
compromise ruling and appealed. They alleged that the Park Service’s volun-
tary ban was still wrong, and that the government’s interpretive program pro-
moted the religion of American Indians in violation of the establishment
clause and amounted to the proselytizing of schoolchildren who visit the
national monument “under the guise of educating children about the heritage
surrounding the memorial.”34

In a subsequent decision, Judge Downes ruled in favor of the government
and the Indians, declaring that the Park Service’s management plan was a
sound policy aimed at balancing the competing needs of individuals using
Devils Tower while at the same time upholding the Constitution. This ruling
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was then appealed to the Tenth Circuit Court of Appeals, which found that
the climbers had suffered no real injury and lacked standing to sue.35 Finally,
in March 2000, the U.S. Supreme Court upheld that ruling by declining to
review the case.

I wish these moronic Tiguas [Tigua Indians of El Paso] were smarter in their polit-
ical contributions. I’d love us to get our mitts on that moolah!! Oh well, stupid
folks get wiped out.36

As many American Indian nations have gained entrance to political and
economic halls of power because of their gambling enterprises, some have felt
compelled to try to navigate, as do many corporations, the even trickier world
of Washington lobbyists and public relations specialists who, the tribes
believe, can help them maintain and even expand their connections to long
denied political power.

Six tribal nations—the Coushatta Tribe of Louisiana, the Mississippi Band
of Choctaw, the Saginaw Chippewa of Michigan, the Agua Caliente Band of
Cahuilla Indians of California, the Tigua Indians of Ysleta del Sur Pueblo of El
Paso, Texas, and the Pueblo Sandia Tribe of New Mexico, each of which
presently operates or desires to operate casinos—engaged in a complicated set
of financial relationships with two men, Jack Abramoff, a Republican lobbyist,
and Michael S. Scanlon, a public relations specialist who formerly served as an
aide to the House majority leader, Tom DeLay of Texas. The tribes paid the
two men more than $66 million in less than four years to curry influence that
they hoped would benefit them and their members, sometimes to the express
detriment of other tribes.37 Upon the advice of the two lobbyists, the tribes
also donated millions to various GOP connected conservative groups like
Americans for Tax Reform, the Capital Athletic Foundation, and Ralph Reed’s
Atlanta-based political consulting firm. 

But during a 2004 Senate hearing before the Committee on Indian Affairs, it
became clear during review of a long list of subpoenaed documents that the two
men had, in fact, been manipulating the tribes in order to secure contracts worth
millions of dollars. The lobbyists went so far as to involve themselves in tribal
elections so as to gain the favor of tribal leaders who would then, upon election,
award them with lucrative tribal contracts. Senator John McCain said during
the 2004 hearing that “what sets this tale apart, what makes it truly extraordi-
nary, is the extent and degree of the apparent exploitation and deceit.”38

The Senate committee’s investigation of the two lobbyist’s activities was
joined by the Justice Department, the Federal Bureau of Investigation, the
Internal Revenue Service, and the Interior Department. These probes proved
successful and Scanlon pleaded guilty in November 2005 to conspiring to
defraud Indian tribes, while Abramoff pleaded guilty in January 2006 to con-
spiracy, fraud, and tax evasion for his even larger role in bilking several tribal
nations of millions of dollars.
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While Abramoff maintained that his tribal clients “got tremendous
value” for the services he and Scanlon provided, many tribal leaders, includ-
ing then Senator Ben Nighthorse Campbell, said that Indian leaders had been
deceived and treated with contempt by the two insiders. As Mr. Bernie
Sprague, a subchief of the Saginaw Chippewa, put it: “There is not a word in
my language that is strong enough to describe what these people have done to
my tribe.”39

These five issues—whaling, the trust fund debacle, human remains con-
flicts, religious freedom, and the lobbying scandal—are but a sample of topics
that entail several distinctive dimensions of the American Indian political
situation. First is the fact of the preexisting status of indigenous communities
as separate and sovereign peoples with histories that long predate the Ameri-
can republic. This preexisting status meant that tribal nations had original
and unencumbered claims to territory and sovereignty that would then be
disputed and sometimes recognized by invading European governments and
their peoples and later by the United States.

Second is the subsequent historical development of unique political,
legal, economic, cultural, and moral rights and powers exercised by tribal
nations—rights and powers which the United States subsequently attempted
to unilaterally change in its efforts to take tribal resources and assimilate and
civilize Indian peoples. With the U.S. Constitution vesting in the Congress
authority to regulate trade and intercourse with tribes, states, at least in con-
stitutional theory, were reduced to peripheral entities in this relationship.
States, of course, have not been silent partners and have frequently chal-
lenged the federal government’s constitutional role in administering the
nation’s Indian policy. Thus, the doctrine of federalism itself has been impli-
cated because of indigenous peoples and their rights and resources.

Third, there persists a fundamental ambivalence on the part of the federal
government and the American people in the history and contemporary treat-
ment of America’s indigenous nations. On one hand, the federal government
supports the right of tribes to be self-determined sovereigns and promulgates
policies and laws which affirm their rights as separate yet connected nations.
On the other hand, the federal government has produced a bevy of laws, cases,
and policies which have dramatically weakened and disrupted the sover-
eignty of tribes and placed them and their institutions in an inferior position
vis-à-vis the federal government and, increasingly, the states. This ambiva-
lence continues at both the state and societal levels, and fluctuations in what
American citizens and policymakers envision for indigenous peoples con-
tinue to plague the efforts of tribal governments to attain any real stability in
their relationship to the public, the states, or the federal government.

In this book I will engage in a focused analysis of the internal dynamics of
indigenous governments and their politics, and I will examine the distinctive
relationship between indigenous peoples (at the individual and collective lev-
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els) and the states, the federal government, and other pertinent actors.
I proceed in the following manner. Chapter 1 defines and describes some

of the most important concepts in the study of Indian politics—what are
tribes, who are Indians, what constitutes “Indian Country”—and concludes
with some demographic and socioeconomic data. Chapter 2 provides an
analysis of the distinctive status of indigenous peoples, examines the issue of
citizenship for American Indians, and draws out and discusses in detail the
two central themes of the book: tribal sovereignty and the ambivalence of
federal policymakers toward tribal nations. I also discuss how the ambiguous
status of tribal nations came into being and how it manifests itself in Ameri-
can politics and law.

Chapter 3 examines tribes in their intergovernmental relations with the
federal government’s three branches, including a section on the important
role of the BIA. Chapter 4 includes an overview of federal Indian policy from
the formation of the American republic to the present day. Chapter 5 includes
a general historical and contemporary description and analysis of tribal gov-
ernments and Alaska Native communities, concluding with some comments
on the major issues confronting indigenous nations. Chapter 6 focuses on the
political economy of Indian Country, including an analysis of Indian gaming.

Chapter 7 examines Indian political participation and focuses on patriotism,
suffrage, and partisanship. Chapter 8 focuses on interest-group activity within
and without Indian Country and the key role that Indian social activism played
in facilitating improved conditions for tribes in the 1960s, the 1970s, and
beyond. Chapter 9 addresses the important topic of the media, images of Indian
nations, and how they affect the social, political, and legal status of Indians.

I conclude in chapter 10 by reexamining the central issues that continue
to animate indigenous politics, both internally and intergovernmentally.
Finally, I make a number of recommendations that might help alleviate some
of the problems in this dynamic set of relationships.
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A Tour of Indian Peoples 
and Indian Lands

One of the greatest obstacles faced by the Indian today in his desire for self-
determination . . . is the American public’s ignorance of the historical relation-
ship of the United States with Indian tribes and the lack of general awareness
of the status of the American Indian in our society today.

American Indian Policy Review Commission, 19771

This chapter provides descriptions, definitions, and analysis of the most
important concepts necessary for a solid foundation for the study of Indian pol-
itics. I will attempt to clarify how indigenous peoples, variously grouped, are
defined, and discuss why such definitions are necessary. I will then analyze
how the term Indian is defined and discuss what constitutes a reservation and
Indian Country. Finally, I will conclude the chapter with a description of the
basic demographic facts and socioeconomic data that applies throughout
Indian lands.

WHAT IS AN INDIAN TRIBE?

American Indians, tribal nations, Indian tribes, indigenous nations, Fourth
World Peoples, Native American Peoples, Aboriginal Peoples, First Nations,
and Native Peoples—these are just a sample of current terms that are used to
refer to indigenous peoples in the continental United States in a collective
sense. Alaska Natives, including Aleuts, Inuit, and Indians, and Native
Hawaiians are the indigenous peoples of those respective territories. While I
will provide some descriptive details about Alaska Natives, I will have less to
say about Native Hawaiians because their legal status is unique among abo-
riginal peoples of the United States.2

This was brought to light in the Supreme Court’s 2000 ruling in Rice v.
Cayetano.3 In that case, the Court struck down restrictions that had allowed
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only persons with Native Hawaiian blood to vote for the trustees of the Office
of Hawaiian Affairs, a state agency created to better the lives of Hawaii’s abo-
riginal people. While Cayetano did not specifically address the political rela-
tionship of Native Hawaiians to the federal government, it called into ques-
tion the status of the more than 150 federal statutes that recognize that
Hawaii’s native peoples do, in fact, have a unique legal status.

The departments of the Interior and Justice issued a preliminary report
on August 23, 2000, that recommended that Congress “enact further legis-
lation to clarify Native Hawaiians’ political status and to create a frame-
work for recognizing a government-to-government relationship with a rep-
resentative Native Hawaiian governing body.”4 Senator Daniel K. Akaka 
(D-HI), later joined by his senate colleague, Daniel K. Inouye (D-HI), began
introducing legislation in 2000, but as of fall 2005 the bill has not been
enacted. The most recent version, introduced in 2005, titled the Native
Hawaiian Government Reorganization Act, would provide Native Hawaiians
with a legal status and political relationship with the federal government
similar to that of federally-recognized tribes. It would also create a governing
body that would have decision-making authority on behalf of the estimated
400,000 Native Hawaiians throughout the country.

Although the current bill has wide support, it has a number of detractors
as well. Many conservative Republicans argue that it promotes racial balkan-
ization and would “provide a new vehicle for Hawaiian secessionists groups
and spawn endless litigation by people seeking redress against the federal gov-
ernment.”5

More importantly, such a measure is rejected by a number of Hawaiian
sovereignty groups who argue that the bill, as well intentioned as it is, would
be a diminution of their original sovereignty. J. Kehaulani Kauanui, a Hawai-
ian scholar, recently summarized the positions of those in opposition to the
bill: “the proposal for federal recognition is extremely controversial for sev-
eral reasons. For one, it was initiated by a U.S. federal representative, not the
Native Hawaiian people, as a remedy against new political developments in
the courts that threaten current U.S. federal funding and programs for Native
Hawaiians. Second, numerous Hawaiian political organizations oppose what
they see as an effort to contain Hawai’i’s independence claim under interna-
tional law. Third, there is local opposition, on the part of non-Hawaiian resi-
dents of Hawai’i, to this form of recognition. And fourth, there is rampant
opposition in the U.S. Senate from Republicans who condemn this proposal
because it would extend to Native Hawaiians distinct rights. However, their
conservative antagonism is slowly shifting to qualified support.”6

Indigenous communities expect to be referred to by their own names—
Navajo or Diné, Ojibwe or Anishinabe, Sioux or Lakota, Suquamish or
Tohono O’odham—since they constitute separate political, legal, and cultural
entities. In fact, before Europeans arrived in the Americas, it is highly doubt-
ful whether any tribes held a “conception of that racial character which today
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we categorize as ‘Indian.’ People recognized their neighbors as co-owners of
the lands given to them by the Great Spirit and saw themselves sharing a
basic status within creation as a life form.”7 However, when discussing
Indian peoples generically, American Indian tribes and Native Americans
remain the most widely used terms despite the inherent problems associated
with both. For instance, America’s indigenous people are not from India, and
the term Native American was “used during the nativist (anti-immigration,
anti-foreign) movement (1860s–1925) and the anti-black, anti-Catholic, and
anti-Jewish Ku Klux Klan resurgence during the early 1900s.”8

There is no universally agreed upon definition of what constitutes an
Indian tribe, in part because each tribal community defines itself differently
and because the U.S. government in its relations with tribes has operated
from conflicting sets of cultural and political premises across time.
Although no universal definition exists, many statutes give definitions for
purposes of particular laws, federal agencies like the Bureau of Indian Affairs
generate their own definitions, numerous courts have crafted definitions,
and the term tribe is found—though not defined—in the Constitution’s com-
merce clause.

For example, the Indian Self-Determination Act of 1975 (as amended)
defines an Indian tribe as “any Indian tribe, band, nation, or other organized
group or community . . . which is recognized as eligible for the special pro-
grams and services provided by the United States to Indians because of their
status as Indians.” By contrast, the Supreme Court in Montoya v. United
States (1901) even more ambiguously said that “by a ‘tribe’ we understand a
body of Indians of the same or a similar race, united in a community under
one leadership or government, and inhabiting a particular though sometimes
ill-defined territory.”9

Broadly, the term tribe can be defined from two perspectives—ethnologi-
cal and political-legal.10 From an ethnological perspective, a tribe may be
defined as a group of indigenous people connected by biology or blood; kin-
ship, cultural and spiritual values; language; political authority; and a territo-
rial land base. But for our purposes, it is the political-legal definition (since
there is no single definitive legal definition) of tribe, especially by the federal
government, which is crucial since whether or not a tribal group is recog-
nized as a tribe by the federal government has important political, cultural,
and economic consequences, as we shall see shortly.

FEDERALLY RECOGNIZED TRIBAL AND ALASKA NATIVE ENTITIES

The extension of federal recognition by the United States to a tribal nation is
the formal diplomatic acknowledgment by the federal government of a tribe’s
legal status as a sovereign. This is comparable to when the United States
extended “recognition” to the former republics of the Soviet Union after that
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state’s political disintegration. It is the beginning point of a government-to-
government relationship between an indigenous people and the U.S. govern-
ment.11 The reality is that an American Indian tribe is not a legally recog-
nized entity in the eyes of the federal government unless some explicit action
by an arm of the government (i.e., congressional statute, administrative rul-
ing by the BIA, presidential executive order, or a judicial opinion) decides that
it exists in a formal manner.

Federal recognition has historically had two distinctive meanings. Before
the 1870s, “recognize” or “recognition” was used in the cognitive sense. In
other words, federal officials simply acknowledged that a tribe existed, usu-
ally by negotiating treaties with them or enacting specific laws to fulfill spe-
cific treaty pledges.12 During the 1870s, however, “recognition,” or more
accurately, ”acknowledgment,” began to be used in a formal jurisdictional
sense. It is this later usage that the federal government most often employs to
describe its relationship to tribes. In short, federal acknowledgment is a for-

18 CHAPTER 1

Senator Hillary Rodham Clinton accompanied by Randy Teton of Lincoln Creek, Idaho, who modeled for the
Sacagawea dollar coin, points to an enlarged version of the coin during an introduction ceremony for the coin
at the White House. Research at the Washington State University suggests the Lemhi tribe of Idaho Indians (of
which Sacagawea was a member) were improperly stripped of formal tribal recognition by the United States
government. Honoring Sacagawea is thus ironic as well as iconically inflammatory. Photo courtesy of
AP/World Wide Photos.



mal act that establishes a political relationship between a tribe and the
United States. It affirms a tribe’s sovereign status. Simultaneously, it outlines
the federal government’s responsibilities to the tribe.

More specifically, federal acknowledgment means that a tribe is not only
entitled to the immunities and privileges available to other tribes, but is also
subject to the same federal powers, limitations, and other obligations of rec-
ognized tribes. What this means, particularly the “limitations” term, is that
“acknowledgment shall subject the Indian tribe to the same authority of Con-
gress and the United States to which other federally acknowledged tribes are
subjected.”13 In other words, tribes are informed that they are now subject to
federal plenary power and may, ironically, benefit from the virtually unlim-
ited and still largely unreviewable authority of the federal government. For
example, recognized tribes have exemptions from most state tax laws, enjoy
sovereign immunity, and are not subject to the same constitutional con-
straints as are the federal and state governments.

Until 1978, federal recognition or acknowledgment was usually bestowed
by congressional act or presidential action. But in 1978 the BIA, the Depart-
ment of the Interior agency primarily responsible for carrying out the federal
government’s treaty and trust obligations to tribal nations, published regula-
tions which contained specific criteria that unacknowledged or nonrecog-
nized tribal groups had to meet in order to be formally recognized by the
United States. This set of guidelines was based mainly on confirmation by
individuals and groups outside the petitioning tribe that members of the
group were Indians. The mandatory criteria were the following: the identifi-
cation of the petitioners “from historical times until the present on a sub-
stantially continuous basis, as ‘American Indian’ or ‘Aboriginal’” by the fed-
eral government, state or local governments, scholars, or other Indian tribes;
the habitation of the tribe on land identified as Indian; a functioning govern-
ment that had authority over its members; a constitution; a roll of members
based on criteria acceptable to the secretary of the interior; not being a termi-
nated tribe; and members not belonging to other tribes.14

These criteria largely were designed to fit the “aboriginal” or “mythic”
image of the western and already recognized tribes. They were problematic
for many eastern tribes who sought recognition, since they paid little heed to
the massive historical, cultural, economic, and legal barriers those tribes had
to endure merely to survive as tribes into the late twentieth century, lacking
any semblance of federal support or protection.

Since the late 1970s there has been tension between those who support
BIA or administrative recognition versus those who believe that only the
Congress has authority to recognize tribes. The debate over administrative
versus legislative recognition rages on, with some advocates from each camp
asserting their exclusive right to extend or withhold recognition. This raises
an important question: Is there a qualitative difference between the two types
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of recognition? There are two important differences. First, tribes that opt for
the administrative variety must meet the formalized set of criteria men-
tioned earlier. Tribes that pursue congressional recognition, provided they
can muster enough proof that they are a legitimate group composed of people
of Indian ancestry, have only to make a compelling case to the congressional
representative(s) of the state they reside in. The congressional sponsor(s) then
make(s) the case for the tribe via legislation.

The second major difference involves the administrative law component
known as “subordinate delegation.” The major grant of authority the Con-
gress has delegated to the secretary of the interior is located in title 25—Indi-
ans—of the U.S. Code. Section 1 states that the head of Indian affairs, for-
merly the commissioner of Indian Affairs, today the assistant secretary of
Indian affairs, is “appointed by the President, by and with the advice and con-
sent of the Senate.”15 In section 2, the head is authorized to “have the man-
agement of all Indian affairs and of all matters arising out of Indian rela-
tions.”16 As William Quinn states, this law “would arguably not authorize
the Secretary or Commissioner to establish a perpetual government-to-gov-
ernment relationship via federal acknowledgment with an Indian group not
already under the Department’s aegis.”17 Nevertheless, Quinn asserts that
the secretary of the interior, with the U.S. Supreme Court’s approval, has his-
torically exercised the authority to “recognize” tribes “when a vacuum of
responsibility existed over decades, resulting in a gradual and unchallenged
accretion of this authority.”18

The problem, however, is not that the secretary is usurping unused con-
gressional authority; instead, it is the manner and degree to which secretarial
discretion and interpretation of federal laws have been discharged by BIA offi-
cials. As Felix Cohen said more than forty years ago, “Indians for some de-
cades have had neither armies nor lawyers to oppose increasingly broad inter-
pretations of the power of the Commissioner of Indian Affairs, and so little by
little ‘the management of all Indian affairs’ has come to be read as ‘the man-
agement of all the affairs of Indians.’”19 This statement has relevance today,
notwithstanding the federal government’s policy of Indian self-determination
and the more recent policy of tribal self-governance.

The Congress’s track record is problematic as well. Generally speaking,
however, tribes with explicit congressional acknowledgment have found
their status less subject to the whims of BIA officials, though even that is no
guarantee of smooth affairs, because BIA oversees and administers most of
the government’s political relationship with tribes.

A prime example involves the Pascua Yaqui tribe of southern Arizona.
The Yaqui were legislatively recognized in 1978. However, in the late 1980s,
when they solicited the approval of the BIA on some changes in their consti-
tution, they were informed by bureau officials that they were limited in what
governmental powers they could exercise because they were not a “historic
tribe,” but were instead merely a “created adult Indian community”:
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A historic tribe has existed since time immemorial. Its powers derive from its
unextinguished, inherent sovereignty. Such a tribe has the full range of govern-
mental powers except where it has been removed by Federal law in favor of either
the United States or the state in which the tribe is located. By contrast, a com-
munity of adult Indians is composed simply of Indian people who reside together
on trust land. A community of adult Indians may have a certain status which
entitles it to certain privileges and immunities. . . . However, that status is
derived as a necessary scheme to benefit Indians, not from some historical inher-
ent sovereignty.20

The bureau’s attempt to create two categories of recognized tribes, a novel
and disturbing approach to determining tribal identity, was halted by Con-
gress, which declared that no department or agency of the government could
develop regulations that negated or diminished the privileges and immunities
of any federally recognized tribes, including the Yaqui.21 The Congress has,
moreover, in recent years tried to reassert its constitutional authority in the
field by introducing legislation that would transfer administrative and con-
gressional consideration of applications for federal recognition to an inde-
pendent commission.22

Congress’s actions, along with the increasing politicization of the admin-
istrative recognition process because of Indian gaming operations and state
concerns, compelled Kevin Gover, the assistant secretary of Indian Affairs
(head of the BIA), in May 2000 to testify before Congress that his agency was
no longer able to do the job of recognizing tribes. Gover admitted that he had
been unable to streamline the recognition process, which in some cases had
taken years to resolve, but he placed larger blame on the fact that Indian gam-
ing revenues had enabled some groups to wage protracted legal battles that
often involved nonrecognized tribes, non-Indian citizens and towns, and rec-
ognized tribes.23

As of 2005, the Department of the Interior officially recognizes 562
indigenous entities—332 are Indian nations, tribes, bands, organized commu-
nities, or Pueblos in the lower forty-eight states; 230 are Alaska Native vil-
lages or corporations—on a list annually prepared by the BIA (see appendix A
for a list of recognized native entities). These constitute the indigenous peo-
ples eligible for the special programs and services provided by the United
States to indigenous communities because of their status as Indians or Alaska
Natives. See maps 1.1, 1.2, and 1.3.

The situation of Alaska Native villages and corporations is complicated
not only by distinctive ethnological differences but also by their unique
political and legal status. Although Alaska Natives are eligible to receive
services from the BIA, their political sovereignty as self-governing bodies has
been questioned and at times constrained by the federal government. A
recent Supreme Court case, Alaska v. Native Village of Venetie Tribal Gov-
ernment (1998),24 cast some doubts on the sovereign status of Alaskan vil-
lages. Venetie dealt with the jurisdictional status of Alaska Native villages
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and whether or not lands owned in fee simple by these communities—a type
of ownership defined by the Alaska Native Claims Settlement Act of 1971—
constituted “Indian Country.”

In a major victory for Alaskan state authorities and a blow to the sover-
eignty of the village of Venetie, an Athabaskan community of some 350 peo-
ple, Justice Clarence Thomas for a unanimous court held that Venetie’s 1.8
million acres of fee-simple lands did not qualify as “Indian Country” because
they had not been set aside by the federal government for tribal use and were
not “under federal supervision.” Thus, the tribal government lacked inherent
authority to impose a 5 percent business tax on a contractor building a state-
funded school in the village. In denying Venetie, and by extension every other
Alaskan village, the power to tax, this ruling called into question what the
actual political status of these villages was.
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Map 1.1 Federal and State Indian Reservation Lands, 1992

Source: Encyclopedia of North American Indians, edited by Frederick E. Hoxie. Copyright © 1996 by
Houghton Mifflin Company. All rights reserved.
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In addition, the indigenous people of Hawaii, who prefer to be called
Hawaiians, Hawaiian Natives, or Native Hawaiians, although they are
treated as Native Americans for some legal purposes, are not on the Depart-
ment of the Interior’s list of federally recognized tribal entities and have a
unique status under federal law.25

But there are other indigenous people in the United States who are not
federally recognized, who had their recognized status terminated by the fed-
eral government, or who have state recognition only. I will discuss these
three categories briefly.

NONRECOGNIZED OR UNACKNOWLEDGED GROUPS

These are groups exhibiting a tremendous degree of racial, ethnic, and cul-
tural diversity. In some cases, they are descendants of tribes who never fought
the United States, had no resources desired by the federal government, or
lived in geographic isolation and were simply ignored, and hence may never
have participated in a treaty or benefited from the trust relationship which
forms the basis of most contemporary recognized tribes’ status. Despite these
circumstances, some of these groups retain their aboriginal language, hold
some lands in common, and in some cases have retained some degree of tra-
ditional structures of governance. These groups feel entitled to recognition
status and have petitioned the United States to be so recognized.26

In other cases, groups have questionable genealogical connections to
legitimate historical tribes but, for varying reasons, have chosen to self-iden-
tify as particular tribes and desire to be recognized by the federal govern-
ment.27 In the case of the more questionable groups, the potential of substan-
tial gambling revenue plays a powerful, if variable, role in which “groups”
come forward in pursuit of recognition, which is supported by casino opera-
tors, and which may ultimately succeed in being recognized.28 Since 1978,
the BIA has received a total of 254 letters of intent and petitions for federal
recognition. The acknowledgment process, established in 1978 and adminis-
tered by the Branch of Acknowledgment and Research (BAR) in the BIA, has
proven to be an extremely slow, expensive, and politicized process that
requires excessive historical documentation and is greatly influenced by
already recognized tribes who are reluctant to let other groups, regardless of
their historical legitimacy, gain politically recognized status.29 Because of
these and other problems, the bureau has been beseiged by those looking for
a fairer and more expeditious process. Between 1978 and 2004, the BIA offi-
cially recognized only fifteen tribes (e.g., Grand Traverse Band of Ottawa &
Chippewa and Jamestown S’Klallam) and denied the petitions of eighteen
groups (e.g., Lower Muscogee Creek Tribe east of the Mississippi, Kaweah
Indian Nation, Southeastern Cherokee Confederacy).30
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Two other Connecticut tribal groups, each with long-standing state-
recognized status, were recently recognized, the Eastern Pequot in 2002 and
the Schaghticoke in 2004. But in May 2005 the Interior Department’s Board
of Indian Appeals, in a deeply politicized process, rejected the final determi-
nations of recognized status of both groups. The BIA must now reconsider
both groups and address the issues raised by the Appeals Board.

TERMINATED TRIBES

From 1953 to the mid-1960s, the federal government’s Indian policy was
called “termination” because the United States wanted to sever the trust
relationship and end federal benefits and support services to as many tribes,
bands, and California rancherias as was feasible in an effort to expedite Indian
assimilation and to lift discriminatory practices and policies that negatively
affected indigenous peoples.31 This policy was exemplified by House Concur-
rent Resolution No. 108, passed in 1953. This measure declared that,

Whereas it is the policy of Congress, as rapidly as possible, to make the Indians
within the territorial limits of the United States subject to the same laws and
entitled to the same privileges and responsibilities as are applicable to other citi-
zens of the United States, to end their status as wards of the United States, and to
grant them all of the rights and prerogatives pertaining to American citizenship;
and Whereas the Indians within the territorial limits of the United States should
assume their full responsibilities as American citizens: Now, therefore, be it
resolved . . . that it is declared to be the sense of Congress that, at the earliest pos-
sible time, all of the Indian tribes and the individual members thereof located
within the States of California, Florida, New York . . . should be freed from Fed-
eral supervision and control and from all disabilities and limitations specially
applicable to Indians.32

Over one hundred tribes, bands, and California rancherias—totaling a
little more than eleven thousand Indians—were “terminated” and lost their
status as “recognized” and sovereign Indian communities. Termination
thus subjected the tribes and their members to state law, their trust assets
were usually individualized and either sold or held by banks, and they were
no longer eligible for the other benefits and exemptions recognized tribes
enjoy.

The terminated tribes, other tribes faced with termination, and Indian
and non-Indian interest groups began to lobby Congress to end this disastrous
policy, because of the economic and political hardships it was causing. By the
mid-1960s, the policy was stifled. Gradually, terminated tribes began to push
for “restoration” of their recognized status. The first tribe terminated, the
Menominee of Wisconsin (terminated in 1954), was also the first tribe to be
legislatively “restored,” in 1973.



Although discredited as policy by the mid-1960s, and rejected by Presi-
dents Nixon and Reagan in their Indian policy statements, termination was
not officially rejected by Congress until 1988 in a largely symbolic gesture
that declared that “the Congress hereby repudiates and rejects HCR 108 of
the 83rd Congress and any policy of unilateral termination of federal relations
with any Indian nation.”33

STATE-RECOGNIZED TRIBES

Some Indian tribes have been recognized by their host states since the colo-
nial era (e.g., Pamunkey Tribe of Virginia), although others have been recog-
nized by state decrees (governor’s action or state statute) in contemporary
times. There are currently over fifty state-recognized tribes in Alabama, Con-
necticut, Delaware, Georgia, Louisiana, Massachusetts, Michigan, Missouri,
Montana, New Jersey, North Carolina, New York, Oklahoma, South Car-
olina, Virginia, Washington, and West Virginia. See table 1.1 for a list of these
tribes. Depending on the policy established by the individual state, state
recognition may or may not depend on prior federal recognition. Importantly,
state recognition is not a prerequisite for federal recognition, although a long-
standing relationship with a state is one factor in the federal recognition cri-
teria that the BIA weighs in its determination of whether a group has histori-
cal longevity in a particular place.

For example, the Lumbee Tribe of North Carolina was legislatively recog-
nized by the state in 1953.34 Confident, the Lumbee leadership two years later
asked Representative Frank Carlyle (D-NC) to introduce a bill before Con-
gress that would extend federal recognition to the Lumbee. On June 7, 1956,
the Congress passed an act which provided a measure of recognition to the
Lumbee Nation,35 without giving them the full range of benefits and services
other federally recognized tribes received because federal policy at the time
was focused on terminating the unique trust relationship between tribes and
the United States. To date, the Lumbee Tribe is still not considered a federally
recognized tribe by the BIA or the Indian Health Service, though they qualify
for and receive other federal services as a recognized tribe.36

WHO IS AN AMERICAN INDIAN?

Having established the complexity of determining what an Indian tribe is
from a legal-political perspective, we now turn to a brief but necessary exam-
ination of the equally if not more cumbersome question of “Who is an
Indian?” This is important, as McClain and Stewart note, because “the ques-
tion of who is an Indian is central to any discussion of American Indian poli-
tics.”37 The political relationship that exists between tribes and the federal
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government, bloated with issues of disparate power, cultural biases, and race
and ethnicity, makes this so. Of course, like the concept of “Indian tribe,”
before Columbus arrived in 1492 there were no peoples in the Americas
known as “Indians” or “Native Americans.” Each indigenous community
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Table 1.1 State Recognized Tribes

Source: http://www.thespike.com/tablest.htm

Alabama
Echota Cherokee
Northeast Alabama Cherokee
MaChis Lower Alabama Creek
Southeast Alabama Cherokee
Star Muscogee Creek
Mowa Band of Choctaw 

Georgia
Georgia Eastern Cherokee
Cherokee of Georgia
Lower Muskogee Creek
Tama Tribal Town 

New Jersey
Nanticoke Lenni-Lenape
Powhatan Renape
Ramapough Mountain 

Michigan
Burt Lake Band of Ottawa & Chippewa Indians
Gun Lake Band of Grand River Ottawa Indians
Grand River Band of Ottawa Indians
Swan Creek Black River Confederated Tribes

North Carolina
Coharie Intra-Tribal Council
Haliwa-Saponi Tribe
Lumbee
Meherrin Tribe
Person County Indians
Waccamaw-Siouan Tribe
Occaneechi Band of the Saponi Nation

Virginia
Chickahominy Indian Tribe
Eastern Chickahominy Indian Tribe
Mattaponi Indian Tribe
Monacan Indian Tribe
Nansemond Indian Tribe
Pamunkey Indian Tribe
United Rappahannock Tribe
Upper Mattaponi Indian Tribe

West Virginia
Appalachian American Indians of West Virginia

Missouri
Northern Cherokee
Chickamauga Cherokee

Connecticut
Golden Hill Paugussett
Paucatuck Eastern Pequot
Schagticoke

Louisiana
Choctaw-Apache of Ebarb
Caddo Tribe
Clifton Choctaw
Louisiana Choctaw
United Houma Nation 

New York
Shinnecock
Poospatuk

Montana
Little Shell Tribe of Chippewa 

Oklahoma
Delaware Tribe of East Oklahoma
Loyal Shawnee Tribe
Yuchi Tribe

South Carolina
Wassamasaw Tribe of Varnertown Indians
Eastern Cherokee
Southern Iroquois
United Tribes of South Carolina
Waccamaw Indian People
Pee Dee Tribe of Upper South Carolina

Washington
Chinook Indian Tribe
Duwamish Tribe
Kikiallus Indian Nation
Marietta Band of Nooksack Indians
Steilacoom Indian Tribe 
Snohomish Tribe of Indians

Delaware
Nanticoke

Massachusetts
Hassanamisco



had its own name relating to the character of its people and the lands they
inhabited.

With the political status of Indian nations defined, the question of decid-
ing just “who is an Indian” would not appear to be a difficult one to answer.
The decision rests with the tribal nations who retain, as one of their inherent
sovereign powers, the power to decide who belongs to their nation. Unless
this right has been expressly ceded in a treaty, it remains probably the most
essential component of self-government. If tribes were to lose the right to
decide who their citizens/members were, then it would logically follow that
any government could dictate or influence what the tribe’s membership
should entail.

Since the identification of individuals as Indians depends upon or coin-
cides with their association in a unique body politic and distinctive cultural
and linguistic systems, historically, at least, “allegiance rather than ancestry
per se [was] the deciding factor” in determining who was an Indian.38 In other
words, historically, to be considered an Indian one had to meet certain basic
tribally defined criteria, including the social, cultural, linguistic, territorial,
sociopsychological, and ceremonial. These criteria, of course, varied from
tribal nation to tribal nation. However, as the federal government’s power
waxed by the late nineteenth century, with the corresponding waning of
tribal power, indigenous cultural-social-territorial–based definitions of tribal
identity were sometimes ignored and replaced by purely legal and frequently
race-based definitions often arbitrarily articulated in congressional laws,
administrative regulations, or court cases.

Congress, in particular, began to employ and still uses ethnological data,
including varying fractions of blood quantum. See table 1.2, which is an official
chart developed by the BIA describing the fractionalization of Indian identity.
In fact, blood quantum remains one of the most important criteria used by
the federal government and tribal governments to determine Indian status,
despite the fact that its continued use “poses enormous conceptual and prac-
tical problems” since blood is not the carrier of genetic material and cultural
traits as was thought in the nineteenth century.39

When blood quantum was first used in the Indian context in the early part
of the twentieth century as a mechanism to reduce federal expenditures for
Indian education, it “was meant to measure the amount of Indian blood pos-
sessed by an individual. Because racial blood types could not be observed
directly, Indian blood quantum was inferred from the racial backgrounds of
parents. If both parents were reputed to have ‘unadulterated’ Indian blood,
then the blood quantum of their children was fixed at 100 percent. For chil-
dren of racially mixed parents, their Indian blood quantum might be some
fractional amount such as 3⁄4, 1⁄2, or 1⁄8.”40

The federal government’s principal function in formulating definitions of
“Indian,” since like the concept “tribe” there is no single constitutional or
universally accepted definition, is to “establish a test whereby it may be
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determined whether a given individual is to be excluded from the scope of
legislation dealing with Indians.”41 The most widely accepted “legal” defini-
tion of “Indian” is from Felix Cohen, who wrote in 1943 that:

The term “Indian” may be used in an ethnological or in a legal sense. Ethnologi-
cally, the Indian race may be distinguished from the Caucasian, Negro, Mongo-
lian, and other races. If a person is three-fourths Caucasian and one-fourth Indian,
it is absurd, from the ethnological standpoint, to assign him to the Indian race.
Yet legally such a person may be an Indian. From a legal standpoint, then, the bio-
logical question of race is generally pertinent, but not conclusive. Legal status
depends not only upon biological, but also upon social factors, such as the relation
of the individual concerned to a white or Indian community. . . . Recognizing the
possible diversity of definitions of “Indianhood,” we may nevertheless find some
practical value in a definition of “Indian” as a person meeting two qualifications:
(a) That some of his ancestors lived in America before its discovery by the white
race, and (b) That the individual is considered an “Indian” by the community in
which he lives.42

Because of the Constitution’s silence on the issue of who is an Indian,
Congress, the BIA, and the federal courts have had great latitude in develop-
ing specific meanings for specific situations which only sometimes reflect
the definitions of particular tribes. But because of the plenary power doctrine
and the trust doctrine, these federal actors, but especially the Congress, have
vested themselves with the right to define “who an Indian is” for purposes
relating to legislation and have sometimes established base rolls which actu-
ally identify who a tribe’s members are. This was done in the case of the so-
called Five Civilized Tribes of present-day Oklahoma. Congress, in 1893,
enacted a law that all but secured to the federal government the right to deter-
mine the membership of these tribes.43

Over thirty “legal” definitions have been promulgated by various agen-
cies, departments, and congressional committees and subcommittees that
explain who is and is not an Indian eligible for federal services.44 These defi-
nitions can be grouped into six categories. First, and most common, are those
definitions that require a specific blood quantum, with one-fourth being the
most widely accepted fraction. Second, there is a set of definitions clustered
under the requirement that the individual be a member of a federally recog-
nized indigenous community.

A third category includes definitions that mandate residence “on or near”
a federal Indian reservation. A fourth class includes definitions grouped under
descendancy. These entail definitions that extend eligibility not only to tribal
members but also to their descendants up to a specified degree. For example,
the definition of Indian found in a 1998 bill, Indian Trust-Estate Planning and
Land Title Management Improvement Act, declares that “the term ‘Indian’
means any individual who is a member, or a descendant of a member, of a
North American tribe, band, pueblo, or other organized group of natives who
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are indigenous to the continental U.S., or who otherwise has a special rela-
tionship with the U.S. through a treaty, agreement, or other form of recogni-
tion.” The bill’s sponsors described an “Alaska Native” as “an individual
who is an Alaskan Indian, Eskimo, Aleut, or any combination thereof, who
are indigenous to Alaska.”

Under the fifth grouping are several definitions that rely on self-identifi-
cation. The U.S. Census Bureau, for example, allows individuals to simply
declare that they are Indian. Finally, the sixth class is a miscellaneous cate-
gory that includes definitions which do not easily fit in the other cate-
gories.45

Defining “Indian” and “tribe” are not simple tasks in part because of the
political and economic resources involved and because of the number and
power of the respective actors: tribal governments, individual Indians, Con-
gress, the president, the Department of the Interior, the BIA, federal courts,
and, increasingly, state governments and the various agencies and individuals
who constitute those sovereigns. But who does the defining and how these
emotionally laden terms are defined are crucial in expanding our understand-
ing of the politics of individual tribes, intertribal relations, and intergovern-
mental relations.

For example, in terms of identity, high outmarriage rates, steadily
decreasing federal dollars, and an intensified tribal-state relationship have
prompted questions about “whether the rules defining Indianness and tribal
membership should be relaxed or tightened—that is, made more inclusionary
or more exclusionary.”46 For instance, some tribes are eliminating blood
quantum and adopting descent criteria, while others are pursuing an “ethnic
purification strategy” by adopting a stricter set of blood quantum rules con-
cerning tribal enrollment. These decisions impact tribes and their political
relationship with the federal government.47

While tribes retain the right to establish their own membership criteria,
the BIA in August 2000 published proposed regulations on the documenta-
tion requirements and standards necessary for Indians to receive a “certificate
of degree of Indian blood” (CDIB), which is the federal government’s way of
determining whether individuals possess sufficient Indian blood to be eligible
for certain federal programs and services provided exclusively to American
Indians or Alaska Natives.48

But a number of Indian leaders, like W. Ron Allen, chairman of the
Jamestown S’Klallam Tribe of Washington, charged that the federal govern-
ment should not be in the business of determining who is Indian. The pro-
posed regulations, he argued, by requiring applicants to show a relationship to
an enrolled member of a federally recognized tribe, would potentially exclude
members or descendants of terminated tribes, state-recognized tribes, and
nonrecognized tribes.

Since the BIA’s standard blood quantum is one-fourth, and with the high
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rates of outmarriage, Russell Thornton, an anthropologist, suggests that
sometime in this century the proportion of the Indian population with less
than one-fourth blood quantum will rise to 60 percent. If this trend is correct,
from the federal government’s standpoint “decreasing blood quanta of the
total Native American population may be perceived as meaning that the
numbers of Native Americans to whom it is obligated have declined.”49 This
will not mean the extinction of Indian tribes, but it will mean a new form of
federal termination of Indians who are eligible for federal aid and services.

Questions around whether a tribe is federally recognized, state-recog-
nized, nonrecognized, or terminated have direct bearing on the internal and
external political dynamics of tribes, and directly affect intergovernmental
relations, since only recognized tribes may engage in gaming operations that
are not directly subject to state law, may exercise criminal jurisdiction over
their members and a measure of civil jurisdiction over nonmembers, and are
exempt from a variety of state and federal taxes.
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WHAT ARE INDIAN LANDS?

The first and most obvious difference between Indian peoples and all other
groups in the United States is that Indians were here before anyone else. All
the land in the continental United States, Alaska, and Hawaii was inhabited
and revered by the over six hundred distinctive indigenous peoples who
dwelt here. Gradually, however, from 1492 forward, various foreign
nations—Russia, Holland, Spain, Great Britain, France, Sweden, and later
the United States—competed for an economic foothold in North America.
For the three most dominant European states, France, Spain, and Great
Britain (and later the United States, as Britain’s successor), this usually
included efforts to secure title to indigenous lands through formal treaties,
which were sometimes coercive and occasionally fraudulent, while some
were fairly negotiated.50

When the United States declared independence in 1776, it wisely opted
to continue the policy of negotiating treaties with tribes, which it continued
to do until 1871, when Congress unilaterally declared that “hereafter no
Indian nation or tribe within the territory of the United States shall be
acknowledged or recognized as an independent nation, tribe, or power with
whom the United States may contract by treaty.”51 However, this stance
proved unworkable and within a short period the United States was again
negotiating agreements with tribal nations that were often referred to and
accorded the legal status of treaties. The negotiation of agreements contin-
ued until 1912.

Many of these documents were primarily viewed as land cession arrange-
ments by the federal government, in which the United States purchased vary-
ing amounts of tribal lands in exchange for monies, goods, and services. In
addition, tribes “reserved” their remaining lands, or agreed to relocate to new
lands, which were usually designated as reservations. These reserved lands
were to be held “in trust” by the United States on behalf of the tribe(s), who
were deemed the beneficiaries. As the tribes’ “trustee,” the federal govern-
ment theoretically exercised the responsibility to assist the tribes in the pro-
tection of their lands, resources, and cultural heritage and pledged that it
would hold itself to the highest standards of good faith and honesty in all its
dealings with the tribes.

For example, article 1 of a treaty the Kickapoo signed on October 24,
1832, contained a cession of land:

The Kickapoo tribe of Indians, in consideration of the stipulations hereinafter
made, do hereby cede to the United States, the lands assigned to them by the
treaty of Edwardsville, and concluded at St. Louis . . . and all other claims to lands
within the State of Missouri.52

The second article, however, described the lands the tribe secured for their
land cessions:
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The United States will provide for the Kickapoo tribe, a country to reside in,
southwest of the Missouri river, as their permanent place of residence as long as
they remain a tribe . . . [and] it is hereby agreed that the country within the fol-
lowing boundaries shall be assigned, conveyed, and forever secured . . . to the said
Kickapoo tribe.53

In this case the Kickapoo agreed to relocate to a little over 700,000 acres of
new lands in Kansas that were to serve as their permanent “reservation.”

In short, a reservation is an area of land—whether aboriginal or new—that
has been reserved for an Indian tribe, band, village, or nation. Generally, the
United States holds, in trust for the tribe, legal title to the reserved territory.
The tribe in these instances holds a beneficial title to the lands, or, in other
words, an exclusive right of occupancy. Of course, reservations were not all cre-
ated by treaty. Congress has established a number of reservations by statute.

The president, through the use of executive order power, established many
other reservations. For instance, the state of Arizona has twenty-one reserva-
tions—twenty of which were created by presidents. The core foundation of the
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Ben Black Elk, an Oglala Sioux from Manderson, South Dakota, in a
1968 photo. His facial features resemble the shape and contours of
the land held sacred by the various Sioux nations. Photo courtesy of
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Navajo Reservation (the largest in the country), was treaty-established in 1868,
though the many additions to it were mostly by executive orders. In 1919, Con-
gress forbade the president from establishing any more reservations via execu-
tive order. Finally, the secretary of the interior is empowered under the 1934
Indian Reorganization Act to establish, expand, or restore reservations.

As of 2005, there were 314 reservations and other restricted and trust lands
in the United States (see map 1.1). These reserved lands are located in thirty-
one states, mostly in the West. There are also twelve state-established reser-
vations in Connecticut, Massachusetts, Michigan, New York, New Jersey,
South Carolina, Georgia, and Virginia. Despite the large number of federally
recognized Alaska Native groups, there is only one reservation, the Annette
Island Indian Reserve.54

At the present, the indigenous land base in the United States, including
Alaska, is approximately one hundred million acres—fifty-six million in the
continental United States, forty-four million in Alaska. This represents
approximately 4 percent of all lands in the United States. Map 1.3 graphically
shows the rapid and enormous loss of aboriginal territory to the United States
from the birth of the American republic to the present day.

The roughly one hundred million acres constitutes territory over which
tribal governments and Alaska Native villages and corporations exercise
varying amounts of governmental jurisdiction, and where state laws are gen-
erally inapplicable, with exceptions. Of this acreage, Interior manages over
100,000 leases for individual Indians who own more than 10 million acres.

WHAT IS INDIAN COUNTRY?

For an indigenous government to be able to exercise criminal or civil juris-
diction over their territory, their own members, and, in some limited cases,
non-Indians, the land in question must be designated as Indian Country. In
the colonial era, Indian Country encompassed all the lands beyond the fron-
tier, lands “populated by tribes and bands of Indians who rejected contact
with ‘civilized’ populations.”55 Today, however, the concept “has been ele-
vated by federal law above other ideas because it transcends mere geographi-
cal limitations and represents that sphere of influence in which Indian tradi-
tions and federal laws passed specifically to deal with the political
relationship of the United States to American Indians have primacy.”56

INDIAN COUNTRY: BEYOND THE RESERVATION

Broadly, the term “Indian Country” means land within which Indian laws
and customs and federal laws relating to Indians are generally applicable.
But it is also defined as all the land under the supervision and protection of
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the federal government that has been set aside primarily for the use of Indians.
Federal law defines it, first, as all land within the boundaries of an Indian
reservation, whether owned by Indians or non-Indians. Second, it includes
all “dependent Indian communities” in the United States. These are lands—
pueblos of New Mexico, Oklahoma Indian tribal lands, and California
rancherias—previously recognized by other European nations and now by the
successor government, the United States, as belonging to the tribes or as set
aside by the federal government for the use and benefit of the Indians.

Pueblo lands, because they were previously recognized as belonging to the
pueblos under Spanish, Mexican, and later U.S. law, are not, strictly speaking,
reservations, but are considered Indian lands and are held in trust by the fed-
eral government because they are held in communal ownership with fee-sim-
ple title residing in each pueblo. Some Pueblo Indian lands are held in equi-
table ownership by various pueblos, with the United States holding legal
title. These lands include reservations created by congressional statute and
executive order reservations established by the president.

Oklahoma’s numerous Indian tribes also have a distinctive history,
though their lands also constitute Indian Country. It is important to note that
the tribes in the eastern part of the state, what was called “Indian Territory,”
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Map 1.3 American Indian Land Losses

Source: Encyclopedia of North American Indians, edited by Frederick E. Hoxie. Copyright © 1996 by
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home of the Five Civilized Tribes, have a somewhat different history from
tribes in the western part of the state, or what was called “Oklahoma Terri-
tory,” home of the Cheyenne, Arapaho, Kiowa, Comanche, etc. Although the
BIA and the Bureau of the Census have asserted that there are no Indian reser-
vations in Oklahoma, except for the Osage, John Moore argues that the reser-
vation status of Oklahoma tribes persists, notwithstanding allotment and
other policies designed to terminate Indian communal land holdings.57

Some California tribes, because of heavy Spanish influence dating from
1769, live on rancherias, a Spanish term meaning “small reservation” and
originally applied to Indians who had not been settled in Christian mission
communities. The history of death and dispossession visited upon Califor-
nia’s indigenous population may well be the worst of any aboriginal peoples
in the United States. From a population of well over 300,000 at the time of
contact, California Indians experienced a staggering rate of decline from dis-
eases, outright genocide, and displacement.58 That they have retained any
lands at all is a remarkable testimony to their fortitude.

Finally, the Indian Country designation includes all individual Indian
allotments (I will discuss the allotment policy shortly) that are still held in
trust or restricted status by the federal government—whether inside or out-
side an Indian reservation.59

For political and legal purposes, the designation of Indian Country is cru-
cial because the reach of a tribal nation’s jurisdiction is generally restricted to
lands so designated. And it is Indian Country where most jurisdictional dis-
putes arise between tribes and their members, tribes and non-Indians, and
tribes and the local, county, state, or federal governments.

For example, this was the central question in the recent U.S. Supreme
Court case involving indigenous people, Alaska v. Native Village of Venetie
Tribal Government (1998). In this case, the court had to decide whether the
village of Venetie constituted Indian Country. If so, then the tribal govern-
ment had the right to impose a tax on a construction company; if not, then it
lacked such taxing power. In a harmful ruling for Alaska Native sovereignty,
the Supreme Court held that the village’s fee-simple lands did not constitute
Indian Country, thus depriving Alaska villages and corporations of the power
to exercise a number of governmental powers that tribal nations in the lower
forty-eight states exercise routinely. The Supreme Court, however, need not
have relied so exclusively on the question of whether or not Venetie consti-
tuted “Indian Country” since the statutes articulating this concept clearly
did not encompass Alaska at the time they were enacted.

DEMOGRAPHY AND INDIAN COUNTRY

Data from the 2000 U.S. census, which shows a total population of
281,421,906, indicate the continuing transformation of race and ethnicity in
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America. While the categories of white (211,460,626), Hispanic or Latino
(35,305,818), black or African American (34,658,190), American Indian or
Alaska Native (2,475,956), Asian (10,242,998), and Native Hawaiian or other
Pacific Islander (398,835) were familiar, for the first time in history individ-
uals could choose to self-identify as having more than one race. Some
6,826,228 people, 2.4 percent of the total population, claimed affiliation
with two or more races.60

While this projected growth has potentially staggering political and eco-
nomic implications, the fact is that the total indigenous population, despite
the large number of indigenous nations—562 and counting—is comparatively
quite small (see figures 1.1–1.3). In 2000, there were a reported 2,475,956 self-
identified Indians and Alaska Natives, a 26 percent increase since 1990. This
is a drastic decline from pre-European figures of over seven million, but it is
far more than the nadir of perhaps only 250,000 around 1900.61 The 2000 fig-
ure represents only 0.9 percent of the total U.S. population of 281,421,906. 

Although the overall population of self-identified American Indians and
Alaska Natives is still quite small, because of the new category allowing indi-
viduals to identify as belonging to more than one race (sixty-three racial options
were possible), the 2000 census data are not directly comparable with data from
the 1990 census or previous censuses. Thus, while approximately 2.5 million
individuals identified themselves as American Indian and Alaska Native alone,
an additional 1.6 million people reported themselves as being indigenous and
belonging to “at least one other race.” Within this group, the most common
combinations were “American Indian and Alaska Native and White” (66 per-
cent of the population reported this); “American Indian and Alaska Native and
Black or African American” (11 percent of the population); and “American
Indian and Alaska Native and White and Black or African American” (7 per-
cent). In sum, approximately 4.1 million people reported themselves as being
American Indian and Alaska Native “alone or in combination with one or more
other races.”62

Suffice it to say, the amount of racial mixing acknowledged in the Amer-
ican Indian context is extreme when compared to that of other racial/ethnic
groups. As Russell Thornton, a Cherokee anthropologist, noted in his analy-
sis of the 2000 census data, American Indians have a racial mixture of 37 per-
cent, which “far exceeds percentages for other groups.” Thornton noted that
only about 5 percent of African Americans reported mixed ancestry.63

In Alaska, there is only one small reservation, Annette Island Reserve,
though for census purposes lands are designated as “Alaska Native Village
Statistical areas” that are inhabited and recognized as indigenous areas.
Approximately 47,244 Alaska Natives live on these lands. In sum, more than
60 percent, over one million, of all Indian people do not live on Indian reser-
vations.64 A majority of indigenous peoples, in fact some 56.2 percent, live in
metropolitan or suburban areas. And roughly half of all urban Indians can be
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Source: U.S. Census Bureau, Census 2000 Summary File 1.
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Figure 1.1 Ten Largest American Indian Tribal Groupings: 2000

Figure 1.2 Largest Alaska Native Tribal Groupings: 2000

Source: U.S. Census Bureau, Census 2000 Summary File 1.



found in as few as sixteen cities, largely as a result of the 1950s and 1960s ter-
mination, relocation, and educational programs of the federal government.

In the early days of relocation, the BIA generally helped send Indians to
Chicago, Los Angeles, Denver, or Salt Lake City. By 2000, Indians had migrated
to a number of other metropolitan areas. Cities with the largest self-identified
Indian populations in 2000 were New York (87,241), Los Angeles (53,092),
Phoenix (35,093), Tulsa (30,227), Oklahoma City (29,001), and Anchorage
(26,995) (see Table 1.1). These figures reflect those who identify as native
“alone” or “in combination” with another ethnic group. Forty-eight percent
of Indians still live in the western half of the United States, while nearly 30 per-
cent live in the South.

The states with the ten largest indigenous populations are shown in fig-
ure 1.3. The District of Columbia had the fewest Indians, 1,466.

There is also great variation in the population of individual tribes (see fig-
ure 1.1). The largest tribe, according to the census, is the Cherokee, with
281,069 self-identified members. The smallest tribes have fewer than one
hundred members. The indigenous population is also a young population,
with more than 35 percent younger than age seventeen. In fact, the median
age for reservation Indians is more than ten years younger than that of the
general U.S. population. The American Indian population is also growing at a
faster rate than the U.S. population overall. There was a 26 percent increase
among all native individuals—alone and in combination—between the 1990
and 2000 censuses. The U.S. population during this same period increased 13
percent. The Indian population, like that of the Jews and the Japanese Amer-
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Figure 1.3 States with the Ten Largest American Indian Populations, 2000 (thousands)

Source: www.census.gov/clo/www/redistricing.html
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icans in Hawaii, is also one that experiences an extremely high level of inter-
group marriage (marriage between persons of different races). Although inter-
group married couples accounted for only 4 percent of all married couples in
the United States in 1990, American Indians had a 53 percent intergroup mar-
riage rate. Potentially, this figure could have severe cultural and political
implications for indigenous nations.65

As Snipp mused:

The extraordinarily high level of racial intermarriage for American Indians pro-
vides a good reason to expect that growing numbers of American Indians and their
descendants will choose non-Indians for spouses and to a greater or lesser degree
become absorbed into the dominant culture. Some of these Indians will abandon
their cultural heritage altogether, while others may make only minor accommo-
dations as a result of having a non-Indian spouse. This raises a question that is
extremely controversial within many quarters of the American Indian commu-
nity: Are American Indians assimilating so quickly through racial intermarriage
that they will eventually, in the not too distant future, marry themselves out of
existence?66

Predicting the future is an impossible task and I will not hazard a guess as
to whether this intermarriage rate will continue. Suffice it to say, this is
viewed as a serious predicament by some tribes and raises some important
questions. For instance, will Indians, like many intermarried Jews, be able to
show a propensity for combining extensive intermarriage with a surge in eth-
nic and religious pride? For while the rate of Jewish intermarriage is higher
today than at any earlier point, American Jewish culture and community life
appear to be flourishing, including a resurgent interest in Yiddish.67

Other questions confront tribes as well. Will they continue to use blood
quantum as their primary definitional criterion? Will the federal government
claim that its legal and moral obligations to Indians dissipate if a tribal
nation’s blood quantum falls below a certain percentage? Will tribes be able
to exercise jurisdiction over a multiracial citizenry? These are questions
some tribes are beginning to address as we begin the new millennium.

CONCLUSION

The power to define—what is a tribe, who is an Indian, what constitutes
Indian Country, which group gets recognized—along with the power to
decide whether or not to act in a colonial capacity in relation to indigenous
nations are important means by which the federal government has gained and
retains a dominant position vis-à-vis tribal groups. While on one hand sup-
porting the right of indigenous polities to exercise self-determination, the
United States on the other still insists that it has the power and the right to
trump important tribal governmental decisions regarding identity and has



shown throughout its history that it will so act if it deems it necessary to fur-
ther its own economic, political, and cultural interests.

The demographic data presented glaringly show that diversity and uncer-
tainty are hallmarks of Indian Country, with more than half the indigenous
population living off reservations and Indians outmarrying at increasing
rates. What the impact of such movement and marriage rates will be on tribal
national identity, federal Indian policy, and the government-to-government
relationship is, however, impossible to predict.
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Indian Peoples Are Nations, 
Not Minorities

We claim that the “constitution, and the laws of the United States which shall
be made in pursuance thereof . . . shall be the supreme law of the land.” But
we also claim to recognize the sovereignty of Native American nations, the
original occupants of this land. These claims—one to jurisdictional monopoly,
the other to jurisdictional multiplicity—are irreconcilable. Two hundred years
have produced no resolution of the contradiction except at the expense of the
tribes and the loss to non-Indians of the Indians’ gift of their difference.

Milner Ball, 19871

A quick perusal of recent national newspaper headlines searched under the cat-
egory “Indian politics” uncovered a number of articles with fascinating head-
lines such as “The Long Trail to Apology,”2 “Indian Tribes Exempt from New
Limits on Campaign Gifts,”3 “American Indians Flex Political Muscle,”4

“Oneida Tribe to Endow $3 Million Chair in Indian Law at Harvard,”5 and
“NCAA Decision on Native American Mascots Draws Ire from Some Schools.”6

This small sampling of headlines is evidence of the significant breadth and depth
of indigenous politics and identifies some of the topics that distinguish tribal
nations and their citizens from other groups in the United States.

The situation of the 562 indigenous polities in North America is and has
always been distinctive in comparison to the status and place of African
Americans, Asian Americans, Latino Americans, women, and other racial or
ethnic groups in the country. This is so for a number of important reasons,
some obvious, some little known. First, tribal peoples are the original—the
indigenous—inhabitants of North America and they are nations in the most
fundamental sense of the word. That is, they are separate peoples inhabiting
specific territories that they wield some governmental control or jurisdiction
over. While speculation abounds in scientific circles about how long Native
peoples have inhabited the Americas and whether or not they originated here
or arrived from distant lands,7 it is safe to say that they remain the original
inhabitants of the Americas.
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Second, the preexistence of over six hundred independent tribal nations,
bands, pueblos, etc., well in advance of the formation of the United States,
each having a number of integral attributes, including a bounded land base,
an appropriate economic system, a governmental system, and sociocultural
distinctiveness,8 necessitated the practice of aboriginal sovereigns negotiat-
ing political compacts, treaties, and alliances with European nations and later
the United States. The fact of treaty making, which no other resident Amer-
ican group (states are also precluded from negotiating treaties) participated in,
and the products of that process—the actual treaties, agreements, and negoti-
ated settlements—confirmed a nation-to-nation relationship between the
negotiating tribal and nontribal parties. See figure 2.1 for a graphical depic-
tion of the structural relationship between American Indian nations and the
United States, individual states, and local governments. A large number, over
five hundred, of these important contractual arrangements form the baseline
parameters of the political relationship between tribes and the United States

With Colorado’s state capitol in the background, Glenn Morris of the Denver chapter of the American Indian
Movement adjusts items on display as members stage a fast to draw attention to the continuing struggle Indi-
ans face in the United States regarding criminal justice, land rights, and cultural appropriation. Photo cour-
tesy of AP/World Wide Photos.
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and are still legally valid, though their enforceability has always been prob-
lematic.9 A majority of these treaties involved land cessions by tribes and
reservations of lands not ceded or sold to the federal government.

As tribes are treaty-recognized sovereigns, tribal rights are not based on or
subject to U.S. constitutional law and are therefore not protected by the Con-
stitution. This is because as preexisting sovereigns tribes do not derive their
inherent governmental powers from the federal or state government. Thus,
tribal nations have an extraconstitutional relationship to the United States
that no other group has. However, according to article 6 of the U.S. Constitu-
tion, “all treaties made, or which shall be made, under the authority of the
United States, shall be the supreme law of the land; and the judges in every
State shall be bound thereby, any thing in the Constitution or laws of any
State to the contrary notwithstanding.” Hence, while tribal sovereignty is not
beholden to or rooted in American constitutional law, a tribe’s treaty rights
are, at least in constitutional theory, the supreme law of the land and should
be subject to full protection under the Constitution’s rubric.

A third feature differentiating indigenous peoples from other racial/ethnic
groups is the trust doctrine. While the federal government and tribes have
rarely been in agreement on what the trust principle entails,10 President Bush,
at the height of his campaign for reelection in September 2004, issued a memo-
randum in which he declared his administration’s views on trust and tribal sov-
ereignty: “The United States has a unique legal and political relationship with
Indian tribes and a special relationship with Alaska Native entities as provided
in the Constitution of the United States, treaties, and Federal statutes. . . . My
Administration is committed to continuing to work with federally-recognized
tribal governments on a government-to-government basis and strongly sup-
ports and respects tribal sovereignty and self-determination for tribal govern-
ments in the United States.”11 In this statement the president sought to assure
Indians that the United States recognized that tribes have a sovereign status
which the federal government, as a separate though connected sovereign, is
bound to respect under its own law. The hundreds of treaties and agreements
that were negotiated in which the tribes were guaranteed all the rights and
resources (e.g., rights to water and lands; to hunt, fish, and gather; to exercise
criminal and civil jurisdiction; to tax) they had not ceded to the federal govern-
ment when they sold or exchanged the majority of their lands—most of North
America—were contractual rights that were also protected by the trust doc-
trine, which is the federal government’s legal and moral pledge to respect those
reserved Indian rights.

More important was the president’s use of the phrase “unique legal and
political relationship.” This is a declaration that the federal government
has an obligation to support indigenous peoples legally, culturally, econom-
ically, and politically. It is best characterized by the phrase trustee (United
States)-beneficiary (Tribes) relationship. As Vine Deloria Jr. (Standing Rock
Sioux), the leading scholar of Indian law and politics, has stated:
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The trust responsibility of the federal government toward the Indian tribes is
mandated by the fact that Indians are extra constitutional. No constitutional pro-
tections exist for Indians in either a tribal or an individual sense, and hence the
need for special rules and regulations, special administrative discretionary
authority, and special exemptions. This special body of law replaces the constitu-
tional protections granted to other members of American society.12

Tribal nations tend to think of “trust” as entailing four interrelated com-
ponents: that the federal government—or its agents—was pledged to protect
tribal property and sovereignty and would not move for or against tribes with-
out first securing tribal consent; that the United States would act with the
utmost integrity in its legal and political commitments to Indian peoples as
outlined in treaties or governmental policies (e.g., provide health care, educa-
tional support, housing assistance); that the United States would act in a
moral manner regarding tribal rights, as the Judeo-Christian nation it histor-
ically professed to be in its dealing with tribes; and that the United States
would continue to support any additional duties and responsibilities in its
self-assumed role as the Indians’ “protectors.”

A fourth concept, congressional plenary power, is yet another distinctive
feature of the tribal-federal relationship that separates tribal nations from all
other racial/ethnic groups in the United States.13 Basically put, “plenary”
means complete in all aspects or meanings in federal Indian policy and law.
First, it means exclusive. The federal Constitution, in the commerce clause
(article 1, section 8, clause 3), vests in Congress the sole authority to “regu-
late Commerce with foreign Nations, and among the several States, and with
the Indian tribes.” In other words, the founders of the American republic
believed that the power to engage in treaty making with tribes should rest
with the legislative branch of the federal government, not with the states,
which, under the Articles of Confederation, had retained the right to deal
with tribes in their proximity.

Second, and related to the first definition, plenary also means preemptive.
That is, Congress may enact legislation which effectively precludes—pre-
empts—state governments from acting in Indian-related matters. Finally, and
most controversially, since this definition lacks a constitutional basis, plenary
means unlimited or absolute. This judicially constructed definition (United
States v. Kagama, 1886) means that the Congress has vested in itself, without
a constitutional mooring, virtually boundless governmental authority and
jurisdiction over tribal nations, their lands, and their resources. As recently as
2004 the Supreme Court, in United States v. Lara,14 held that “Congress, with
this Court’s approval, has interpreted the Constitution’s ‘plenary’ grants of
power as authorizing it to enact legislation that both restricts and, in turn,
relaxes those restrictions on tribal sovereign authority.”15

Federal plenary power when defined as unlimited and absolute should give
one reason to pause from a democratic theory perspective. The idea that a
democracy has exercised and continues to assert that it has the power to wield
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absolute authority over tribal people—and without tribal consent—whose
members are today citizens of the United States, is deeply disturbing, yet that
reality persists for indigenous peoples and their citizens, notwithstanding
their treaty and trust rights as citizens of sovereign governments and, since
1924, with citizenship status in the states and federal government as well.

Plenary power, like the trust doctrine, has proven to be a mixed blessing
for Indian peoples. On the positive side, Congress, under its plenary exclusive
and preemptive power, has been able to pass legislation that accords Indians
unique treatment that other groups and individuals are ineligible for—med-
ical care, Indian preference hiring practices in the BIA, educational benefits,
housing aid, tax exemptions, etc. Such legislative and policy action is possi-
ble, again, because of the extraconstitutional status of tribes, which places
them outside the protections of the Constitution. Tribal members are enti-
tled to these distinctive considerations, and Congress is empowered to exer-
cise a great deal of authority in Indian affairs because it must be “immune
from ordinary challenges which might otherwise hamper the wise adminis-
tration of Indian affairs.”16

On the negative side, plenary power has been interpreted by the Supreme
Court to allow the federal government to pass laws and enact regulations
which prohibit Indians in some situations from selling their own land to
whomever they wish.17 Congress may also confiscate Indian lands held under
aboriginal title and is not required to pay just compensation under the Fifth
Amendment to the Constitution.18 Congress may punish Indians under fed-
eral law for certain crimes, even if this means the individuals will be pun-
ished more severely than non-Indians who commit the same crime under
state law.19 And Congress may literally terminate the legal existence of tribal
nations.20

How are Congress and the Supreme Court able to justify such discrimina-
tory action if the Constitution prohibits discrimination on the basis of race? It
is because while tribal nations certainly constitute separate racial groups,
more important is the fact that they constitute separate political groups, rec-
ognized in the treaty relationship, the trust doctrine, and the placement of
tribes in the commerce clause. In other words, European nations and the
United States did not enter into treaties with tribes because of their racial dif-
ferences, but because they were separate sovereigns—oftentimes with impres-
sive military and economic clout—that the United States wanted and needed
to establish diplomatic ties with. Hence, the relationship the United States
has is with tribes as political entities, as governments, and is at its heart a
political, not racial, alliance. Congressional action, therefore, that is based on
plenary power does not violate the equal protection and due process clauses of
the Constitution that prohibit discrimination on the basis of race.21

What all the preceding concepts confirm is that tribal peoples, unlike any
other groups in the United States, are sovereign nations, not minority groups.
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A sovereign nation is a distinct political entity which exercises a measure of
jurisdictional power over a specific territory. It is not an absolute or fully
independent power in a pure sense because no nation or tribe in the world
today, regardless of its geographic girth, population base, or gross national
product, is completely or fully sovereign. “Our industrial world of mass com-
munication, soaring population and global transportation makes isolation of
sovereign nations virtually impossible. Economic and political factors also
encourage and necessitate governmental interdependency.”22

In addition to the practical limitations of sovereignty, a nation’s sover-
eignty is also restricted by self-limitation, according to Sam Deloria, “as
when the United States Constitution puts limits on the expression of this
country’s sovereignty. In the case of the Indian tribes, the United States
agrees to recognize our [Indian tribes’] political, cultural, and land rights. In
recognizing these rights [in treaties and agreements] the United States has
voluntarily limited its sovereignty.”23

This statement, in part, addresses the fundamental issue raised in the
quote which opened this chapter: that of jurisdictional monopoly vs. jurisdic-
tional multiplicity. In other words, the United States is certainly a distinctive
sovereign entity and the U.S. Constitution is recognized as the “supreme law
of the land.” But the historical record and the Constitution itself also evi-
dence the reality that the United States and the constituent states have
always recognized, if not always supported, the preexisting sovereigns—the
tribal nations—who have lived in North America for millennia. Thus, one of
the tasks of this book is to discuss the reality that indigenous nations consti-
tute the third set of sovereigns—along with the federal and state govern-
ments—whose politics deserve focused attention.

The sovereignty of tribes, it is important to note, was not delegated to
them by the federal or state governments—it is original and inherent power.
Tribal sovereignty has to do, on one hand, with a tribe’s right to retain a meas-
ure of independence from outside entities and the power of regulating one’s
internal affairs, including the ability to make and execute laws, to impose and
collect taxes, and to make alliances with other governments. On the other
hand, tribal sovereignty has a unique cultural and spiritual dimension which
differentiates it from the sovereign power of a state or the federal govern-
ment. I define it this way: Tribal sovereignty is the intangible and dynamic
cultural force inherent in a given indigenous community, empowering that
body toward the sustaining and enhancement of political, economic, and
cultural integrity. It undergirds the way tribal governments relate to their
own citizens, to non-Indian residents, to local governments, to the state gov-
ernment, to the federal government, to the corporate world, and to the global
community.

Because of the doctrines discussed above, the sovereign interactions of
the tribes, the states, and the United States entail an ongoing and awkward
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minuet whose choreography has too often been unilaterally prepared by the
federal government, with little regard for the inherent rights of the tribes, the
original minuet partners. The distinctive cultural, political, geographical, and
legal status of indigenous nations still does not fit within the U.S. Constitu-
tion’s matrix, and is completely let alone by state constitutional documents,
especially of western states, which were required by Congress to include
clauses in their enabling acts and then in their constitutions forever dis-
claiming any jurisdiction over Indian tribes or their lands and promising
never to tax Indian lands held in trust by the federal government.24 These
clauses continue in effect, even though tribal citizens have been citizens of
the United States since 1924.

Consequently, tribal nations find that their collective rights, lands, and
even inherent sovereignty lack substantive protection from the very govern-
ment, the federal government, which is charged by treaties, by the trust doc-
trine, and by constitutional acknowledgment in the commerce clause with
protecting Indian tribes. The internal political affairs of tribal nations and the
relationship between tribal nations and the United States is, thus, full of per-
plexity.

INDIANS AS CITIZENS/SUBJECTS OF THE UNITED STATES

One of the fundamental differences between indigenous peoples in their rela-
tionship with the federal government and that of other racial/ethnic minori-
ties and the United States is that from the beginning the relationship was a
political one, steeped in diplomacy and treaties. It was, in fact, a nation-to-
nation relationship, with the United States viewing Indian tribes as small,
largely “uncivilized” nations it would have to deal with as separate political
entities.

This is evident in several provisions of some of the key documents of
early U.S. political history.

The Declaration of Independence, July 4, 1776. Drafted mainly by
Thomas Jefferson, this document proclaimed the right of the colonies to sep-
arate from Great Britain and outlined the rights of man and the rights to
rebellion and self-government:

He has excited domestic Insurrections amongst us, and has endeavoured to bring on
the Inhabitants of our Frontiers, the merciless Indian Savages, whose Known Rule
of Warfare, is an undistinguished Destruction, of all Ages, Sexes and Conditions.

Treaty with the Delaware Tribe, September 17, 1778 (7 Stat. 13). This is con-
sidered the first Indian treaty written in formal diplomatic and legal language:

Article 6: . . . And it is further agreed on between the contracting parties [the
United States and the Delaware Nation] should it for the future be found con-
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ducive for the mutual interest of both parties to invite any other tribes who have
been friends to the interest of the United States, to join the present confederation,
and to form a state whereof the Delaware Nation shall be the head, and have a
representation in Congress.

Articles of Confederation, March 1, 1781. The compact among the thir-
teen original states that established the first government of the United States:

The United States in Congress assembled shall also have the sole and exclusive
right and power of . . . regulating the trade and managing all affairs with the Indi-
ans, not members of any of the States, provided that the legislative right of any
State within its own limits be not infringed or violated.

The Federalist Papers, No. 24, Alexander Hamilton, 1787–1788. Part of a
series of eighty-five essays written by Alexander Hamilton, James Madison,
and John Jay—all under the name Publius—published in New York newspa-
pers to persuade New Yorkers to support the newly proposed Constitution:

The Savage tribes on our Western frontier ought to be regarded as our natural ene-
mies, their [Great Britain’s] natural allies, because they have most to fear from us
and most to hope from them.

The Northwest Ordinance, July 13, 1787 (Journals of the Continental
Congress 321: 340–41). A congressional enactment under the Articles of Con-
federation for the government of the territory north of the Ohio River and
west of New York to the Mississippi River. It is the most significant measure
passed by the Confederated Congress, since it established the policy that ter-
ritories were not to be kept in subjugation but were to be developed for admis-
sion to statehood on an equal footing with other states:

Religion, morality, and knowledge, being necessary to good government and the
happiness of mankind, schools and the means of education shall forever be
encouraged. The utmost good faith shall always be observed toward the Indians;
their lands and property shall never be taken from them without their consent;
and, in their property, rights, and liberty, they never shall be invaded or disturbed,
unless in just and lawful wars authorized by Congress; but laws founded in justice
and humanity shall, from time to time, be made, for preventing wrongs being
done them, and for preserving peace and friendship with them.

U.S. Constitution, 1789. The fundamental document that established the
framework of government, assigned powers and duties of governmental agen-
cies, and established the relationship of the people to the government:

Article 1, section 2, clause 3: Representatives and direct Taxes shall be appor-
tioned among the several States . . . according to their respective numbers, which
shall be determined by adding to the whole Number of free Persons, including
those bound to Service for a Term of years, and excluding Indians not taxed, three
fifths of all other persons.
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Article 1, section 8, clause 3: The Congress shall have Power to regulate Com-
merce with foreign Nations, and among the several States, and with the Indian
tribes.

Trade and Intercourse Act, July 22, 1790 (1 Stat. 137). This act required
white traders to secure license before trading with Indians and generally
restricted transactions between settlers and Indians:

That no person shall be permitted to carry on trade or intercourse with the Indian
tribes, without a license for that purpose under the hand and seal of the superin-
tendent of the department.

Cherokee Nation v. Georgia (1831) (30 U.S. [5 Pet.] 1). The Cherokee had
filed an original action in the U.S. Supreme Court challenging Georgia’s
extension of authority within Cherokee territory on the grounds that they
were a “foreign nation” within the meaning of the Constitution. The Court
denied it had jurisdiction to hear the case and went on to describe what it per-
ceived the Cherokee status to be:

They [tribes] may, more correctly, perhaps, be denominated domestic dependent
nations.

Worcester v. Georgia (1832) (31 U.S. [6 Pet.] 515). The Court, in holding
that Georgia did not have the right to arrest white missionaries for having
failed to obtain a state license, declared that federal law was supreme in rela-
tion to state law:

The Indian nations had always been considered as distinct, independent political
communities, retaining their original natural rights as the undisputed possessors
of the soil from time immemorial.

Each of these documents acknowledges that Indians belonged to their own
nations and were not citizens of the United States. Although the phrase
“excluding Indians not taxed” was included in the Constitution as recognition
that some individual Indians in the thirteen original states had merged with
the general population, the Indian commerce clause, the practice of treaty
making, and the geographic and cultural separateness of native nations from
the United States evidenced the reality that Indian tribes were seen as neces-
sary political and economic allies and not as peoples whose citizens were
likely to abandon their tribal nation in order to become American citizens.

Even as the nation-to-nation relationship was being reconfirmed via
steady treaty negotiations, the U.S. Congress was already acting in ways that
indicated its eventual goal was to extend American citizenship to certain
individuals and groups of Indians. In such cases, Indians who requested U.S.
citizenship were usually required to abandon their tribal citizenship and
relinquish tribal property. For example, in 1817, in one of the earliest Indian
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removal treaties signed with the Cherokee Nation, a provision was included
in article 8 whereby individual Cherokee heads of family who opted to
remain in the east rather than relocate to the new lands in the west were
given the opportunity to become citizens of the United States and receive
640-acre tracts of land.25

Other tribes, like the Stockbridge and Munsee, the Ottawa, the
Potowatomie, and the Wyandotte, also had opportunities for their members
to become American citizens, but nearly always on the condition that the
individual abandon or sever all tribal ties, adopt the habits and customs of
Euro-Americans, become self-supporting, and learn to read and speak English.
In some cases, however, special statutes naturalized particular tribes or indi-
viduals. In others, general statutes, like the Dawes General Allotment Act of
1887, conferred citizenship on Indians who accepted land allotments. And
finally, there were some statutes which naturalized special classes of Indians:
Indian women who married white men in 188826 and Indian men who fought
in World War I and were honorably discharged.27

Along with these sporadic attempts to naturalize particular tribes or indi-
vidual Indians, and notwithstanding Congress’s enactment of a “Civilization
Fund,” an annual sum of ten thousand dollars established in 1819 aimed at
introducing Indians to the “habits and arts of civilization,”28 the question of
whether or not Indians were American citizens remained deeply problematic
throughout the nineteenth and well into the twentieth century. In fact, the
preponderance of evidence shows that, despite the several treaties and laws
enfranchising some tribes and classes of individual Indians, the relationship
between tribes and the United States remained one best described as a nation-
to-nation association.

For example, in the devastating Supreme Court case Dred Scott v. Sand-
ford (1857), which held that African Americans could not be citizens and
lacked certain rights that whites had to respect, Justice Roger Taney wrote
that Indian tribes by contrast “were yet a free and independent people, asso-
ciated together in nations or tribes, and governed by their own laws.” “These
Indian governments,” said Taney, “were regarded and treated as foreign gov-
ernments, as much so as if an ocean had separated the red man from the
white.”29 Taney did indicate that individual Indians could be naturalized by
Congress, but only if they left their tribal nation and adopted the habits and
values of whites.

The next opportunity to examine Indian citizenship arose in the wake of
interpreting the Fourteenth Amendment, ratified by the states in 1868. This
amendment provided in the first clause that “all persons born or naturalized
in the United States, and subject to the jurisdiction thereof, are citizens of the
United States and of the State wherein they reside.” A cursory reading of this
amendment would lead one to believe that Indians, virtually all of whom
were born in the United States, were now citizens of the United States.

However, the Senate Judiciary Committee, which had been asked to
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determine whether the Fourteenth Amendment had, in fact, enfranchised
Indians, reported in 1870 that Indians who remained bound to their tribal
nations were not and could not be subject to the Constitution’s Fourteenth
Amendment, including its citizenship clause:

To maintain that the United States intended, by a change of its fundamental law,
which was not ratified by these tribes, and to which they were neither requested
nor permitted to assert, to annul treaties then existing between the United States
as one party, and the Indian tribes as the other parties respectively, would be to
charge upon the United States repudiation of national obligations, repudiation
doubly infamous from the fact that the parties whose claims were thus annulled
are too weak to enforce their rights, and were enjoying the voluntarily assumed
guardianship and protection of this government.30

The committee did state that individual Indians who had “merged in the
mass of our people” became subject to federal jurisdiction, but stopped short
of declaring even detribalized Indians American citizens.

A year later three important developments occurred that addressed ongo-
ing federal ambivalence about the political status of tribes. First, Congress, by
way of a legislative rider attached to an Indian appropriation bill, declared
that henceforth it would negotiate no more treaties with tribal nations,
although it would remain legally bound by all preexisting ratified treaties.
Second, and conversely, a federal district court in McKay v. Campbell (1871)
ruled that a Chinook Indian was “born a member of an independent political
community” and therefore “not born subject to the jurisdiction of the United
States—not born in its allegiance.” Finally, the Supreme Court in Cherokee
Tobacco (1871) held that Indian treaty rights could be implicitly overridden
by subsequent federal laws, a particularly egregious ruling because of the
recent enactment of the treaty-termination law, which froze tribes in politi-
cal limbo and left them completely vulnerable to the Congress. As a result of
the Cherokee Tobacco precedent, any federal law enacted after March 3,
1871, could be interpreted as having overridden any prior treaty.

The status of tribes as separate yet domestic sovereigns, subject to
increasing federal legislative power, yet lacking any constitutional protection
and with increasingly little treaty protection, was summarized in 1872 in
Commissioner of Indian Affairs Francis A. Walker’s annual report to the sec-
retary of the interior:

In a word, in the two-hundred and seventy-five thousand Indians west of the Mis-
sissippi, the United States have all the elements of a large gypsy population,
which will inevitably become a sore, a well-nigh intolerable, affliction to all that
region, unless the Government shall provide for their instruction in the arts of
life, which can only be done effectually under a pressure not to be resisted or
evaded. The right of the Government to do this cannot be seriously questioned.
Expressly excluded by the Constitution from citizenship, the Government is only
bound in its treatment of them by considerations of present policy and justice.
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Even were the constitutional incapacity of these people not what it is, and were
there nothing in the history of the dealings of the United States with them to
form a precedent for their being placed under arbitrary control, still, the manifest
necessity of self-protection would amply justify the Government in any and all
measures required to prevent the miserable conclusion I have indicated.31

[emphasis added]

This was the status of tribal nations and their citizens. But the status of
detribalized Indian persons who had voluntarily left their nation was not
addressed until the 1884 Supreme Court case Elk v. Wilkins. John Elk, an
Indian whose tribal affiliation was never stated, had left his nation and moved
to Omaha, Nebraska. Elk had registered to vote but his application was
rejected by Wilkins, the city registrar, on the grounds that Elk was an Indian
and therefore not an American citizen. The Supreme Court agreed with
Wilkins’s decision and denied Elk the right to vote. The Court held that Indi-
ans, like “the children of subjects of any foreign government,” were not sub-
ject to the Fourteenth Amendment’s provisions since they belonged to “alien
nations, distinct political communities, with whom the United States might
and habitually did deal as they thought fit, either through treaties . . . [or] leg-
islation.”32

In other words, Indians were not “subject to the jurisdiction of the United
States,” so could not be citizens by birth. In addition, the Court said that even
if individual Indians met the same basic citizenship requirements expected of
other noncitizens they still could not be enfranchised unless Congress made
an affirmative declaration—naturalization—authorizing by an act such a
change in their standing.

However, federal policymakers, increasingly intent on the forced assimi-
lation of Indians, continued their efforts to extend the franchise to Indians. In
1875 Congress extended the benefits of the Homestead Act of 1862 to those
adult Indians who had or were willing to abandon their “tribal relations” and
take up life as a homesteader on the public domain. These individuals were
entitled to their per capita share of tribal funds, lands, and other property,
although their 160-acre homestead was to be held in trust by the government,
not subject to sale or voluntary conveyance except by court decree for a six-
year period.

As the Board of Indian Commissioners, a quasi-political body that helped
set federal Indian policy, declared in its seventh annual report, in 1876: “This
legislation was a step in the right direction, since it aims to recognize the
Indian’s property rights as an individual man, instead of his tribal rights as
simply a ward of the Government.”33 Nothing in this law, however, suggested
that Indian homesteaders were to become American citizens. A similar meas-
ure was enacted in 1884, also known as the Indian Homestead Act. The next
major Indian land law, the General Allotment Act, did finally address the
issue of citizenship.
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Congress enacted the General Allotment Act in 1887. In this act, Indians
who received land allotments and those who voluntarily took up residence
apart from their tribes were to be granted citizenship. But although the law
seemed clear on this subject, it was complicated somewhat because the allot-
ments of land were held in trust by the federal government for twenty-five
years on the Indians’ behalf. Some courts maintained that Indians gained
American citizenship at the end of the twenty-five-year trust period; others
held that citizenship was gained as soon as an allotment was received. Trust
or not, for many in Congress there was a sense that “allotment of land in sev-
eralty, and citizenship [were] the indispensable conditions of Indian
progress.”34 Nonallotted Indians remained citizens of their respective tribal
nations.

Second, in 1890, Congress enacted the Indian Territory Naturalization
Act, which provided that any member of the tribes in Indian Territory (pres-
ent-day Oklahoma and Kansas) were entitled to American citizenship upon
application to a federal court.35 Unlike in the Allotment Act’s provisions,
however, Indian applicants did not lose their tribal citizenship or the right to
share in tribal assets. This law, “perhaps more than any other piece of legis-
lation passed by Congress, seemed to imply that Indians held dual citizenship
or could do so by performing the naturalization ritual in a federal court.”36

In 1905 the question of the citizenship status of Indian allottees was
firmly before the Supreme Court. In Matter of Heff, the Court held that upon
receiving an allotment, an Indian immediately became an American citizen,
and therefore federal laws prohibiting liquor sales to Indians were declared
unconstitutional. Although the Court’s ruling in Heff appeared to fit the
thrust of what federal policymakers had been pushing for some time, namely,
the unbridled assimilation of Indians, the outcry from a number of congress-
men, the BIA, and Christian reform groups was immediate and vehement.
These groups and individuals feared that Indians would be overrun by liquor-
hawking whites, intent on defrauding the Indians of their remaining lands
and funds.

Congress reacted in paternalistic fashion by enacting the Burke Act in
1906, which withheld federal citizenship from allotted Indians until the end
of the twenty-five-year trust period or until the allottees had received a fee
patent to their lands from the secretary of the interior. The government was
concerned that if the Indian allottees were completely free of federal
guardianship they would be subsumed by the “usual cycle of dissipation,
drunkenness, disease, disaster, and death.”37

Finally, in 1916, in United States v. Nice,38 the Supreme Court expressly
overturned the Heff ruling and enshrined in law the ambivalent status that Indi-
ans still have: they are citizens of their own nation and subjects/citizens of the
United States. Justice Van Devanter, problematically mixing the status of tribes
as sovereigns with the status of individual Indians, held that “citizenship is not
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incompatible with tribal existence or continued guardianship, and so may be
conferred without completely emancipating the Indians or placing them beyond
the reach of congressional regulations adapted for their protection.”39

Nice was decided three years before American Indian World War I veterans
were given the opportunity of becoming citizens40 and eight years before Con-
gress enacted the general Indian citizenship law that mandatorily extended
federal citizenship to all Indians who were not yet enfranchised.41 The 1924
General Citizenship Act unilaterally declared all other noncitizen Indians as
federal citizens, but the act retained a section which confirmed that such citi-
zenship would not diminish the Indians’ right to tribal or other property.

Equally important, a number of indigenous nations, including the Iro-
quois nations and members of the Five Civilized Tribes (Cherokee, Choctaw,
Chickasaw, Seminole, and Creek—so named because of the remarkable
social, educational, economic, and political progress made by the tribes
before and after their forced removal from the Southeast to lands west of the
Mississippi during the Indian removal era), refused to accept federal citizen-
ship, arguing that their preexisting tribal nation status was sufficient for
them. And since they had not requested American citizenship, they ques-
tioned how the United States could unilaterally extend its citizenship to their
people, who constituted separate governmental bodies previously recognized
in treaties. Evidence of this is seen in actions by a number of tribal nations
who continue to seek recognition before the United Nations as distinctive
peoples.42 Some of these indigenous groups—Hopi and Iroquois—travel
abroad on passports issued by their own governments.

This is one of the unique realities, that tribal members are citizens of three
polities—their nation, the United States, and the state—that make the study
of Indian peoples such a dynamic pursuit. For if an Indian’s tribal citizenship
is an active one and he/she resides on or near Indian Country, he/she has rights
as an Indian that may be adversely affected by federal plenary power. At the
same time, such Indians enjoy certain protections, services, and benefits
because of their treaty or trust relationship with the federal government that
are unavailable to other individuals or racial or ethnic groups in the nation.

THE POLITICS OF AMBIVALENCE: INDIAN QUANDARIES

There is nothing in the whole compass of our laws so anomalous, so hard to bring
within any precise definition, or any logical and scientific arrangement of princi-
ples, as the relation in which the Indians stand toward this [the U.S.] government
and those of the states.43

In the opinion of your committee, the Constitution and the treaties, acts of Con-
gress, and judicial decisions above referred to, all speak the same language upon
this subject, and all point to the conclusion that the Indians, in tribal condition,
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have never been subject to the jurisdiction of the United States in the sense in
which the term jurisdiction is employed in the fourteenth amendment to the
Constitution. . . . Whenever we have dealt with them, it has been in their collec-
tive capacity as a state, and not with their individual members, except when such
members were separated from the tribe to which they belonged; and then we have
asserted such jurisdiction as every nation exercises over the subjects of another
independent sovereign nation entering its territory and violating its laws.44

As the two quotes poignantly show, federal officials have struggled in their
efforts to arrive at a consistent understanding of what the status of tribes is
vis-à-vis the United States and what to do about Indian nations. Tribal
nations and their individual members, as a result, have often suffered because
of conflicting federal policies, which have vacillated between respecting the
internal sovereignty of tribes and seeking to destroy tribal sovereignty in
order to assimilate individual Indians into the American body politic. As
such, the subject matter we are addressing encompasses at least four compli-
cated quandaries about which I hope to provide some clarity.

First, tribes, as governments, face the conflicting tasks of “providing
social services for people whose educational, health, and economic level is far
below that of the general population in the United States, and running prof-
itable and competitive businesses.”45 Gaming revenue, of course, has signifi-
cantly improved the socioeconomic status of a number of tribes, as will be
discussed in chapter 6. In their efforts to balance these two very different
forces, tribes encounter complications from within and without that states
and the federal government do not confront. The difficulties which have
arisen for some tribes who have been successful in the gaming market that
came in the wake of the Indian Gaming Regulatory Act of 1988 entail intra-
tribal, intertribal, intergovernmental, and tribal-corporate conflicts that are
examples of what can transpire when a government is also the chief
employer.

Second, tribes have a real desire to exercise political, economic, and cul-
tural self-determination—to maintain a degree of exclusion from the Ameri-
can polity—but the federal government defines its trust responsibility in a
paternalistic manner not only to protect but also to make decisions for tribes
that fundamentally conflict with any genuine definition of tribal self-deter-
mination. This second quandary is complicated by the fact that most tribes
insist that one of the primary obligations of the federal government under the
trust doctrine is to protect and strengthen tribal sovereignty and the assorted
rights and powers that accompany that doctrine.

Third, American Indians are citizens of their own tribal nations, which
are recognized as extraconstitutional governments. In other words, the fed-
eral Constitution does not apply to Indian tribes.46 But by the middle of the
twentieth century individual Indians had gradually been given the status of
citizens of the United States, and of the states they resided in. Notwithstand-
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ing this treble citizenship, as described earlier, Indians have learned time and
again that the U.S. Constitution provides only partial protection of their basic
tribal and American citizenship rights. For example, the First Amendment
has been interpreted by the Supreme Court as not protecting the religious
freedom rights of tribal members.47 The Fifth and the Fourteenth Amend-
ments’ due process and equal protection clauses are not extended to tribal
members who continue to reside within a reservation’s boundaries.48 This is
so, in part, because the Supreme Court determined in a major case in 1916,
United States v. Nice, that U.S. “citizenship is not incompatible with tribal
existence or continued guardianship, and so may be conferred without com-
pletely emancipating the Indians or placing them beyond the reach of con-
gressional regulations adopted for their protection.” In other words, Indians
are indeed American citizens, but this status does not restrict the plenary
(virtually absolute) powers of Congress with respect to Indians.

Fourth, Indian tribal governments are nations inhabiting territorial
units—reservations, pueblos, or dependent communities—in which the U.S.
Constitution is largely inapplicable. The political status of tribes, because of
their preexisting sovereignty and treaty-making power, has been held to be
“higher than that of states.”

However, over the last century, and due to the passage of a number of laws
like the General Allotment Act of 1887, a large number of non-Indians moved
within the boundaries of Indian reservations. What is the relationship
between these non-Indians and the tribal governments whose lands they
inhabit? What powers may tribal governments exercise over non-Indians who
are not politically represented in tribal politics? How is the jurisdictional
minuet between the tribal governments, the federal government, and the
state/county/local government to be administered since, constitutionally
speaking, states and their political subdivisions have little or no jurisdiction
in Indian Country because of Congress’s exclusive authority under the com-
merce and treaty clauses?

These internal and intergovernmental quandaries are complicated by the
indeterminate manner in which the federal government has dealt with
indigenous nations, sometimes respecting, sometimes disrespecting their
sovereignty. A brief, though not exhaustive, discussion of several of these fed-
eral indeterminacies, each rooted in legal precedent and political principles,
will make clear why tribal nations enjoy little stability in their internal or
external affairs.

First, tribes are sometimes treated as “distinct, independent communi-
ties” capable of exercising a significant measure of sovereign power, as when
negotiating treaties or administering justice,49 but they are also described as
domestic dependent nations limited to exercising a reduced degree of internal
sovereignty subject to federal dominance.50 Second, tribal sovereignty has
been defined as an inherent and reserved power,51 but tribes have also been
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informed that they may exercise only those governmental powers that have
been specifically delegated to them by express congressional action.52

Third, the tribal-federal relationship has sometimes been described as
that of a “trustee” (federal government) to a “beneficiary” (indigenous
group),53 but on the other hand, the same relationship has been characterized
as that of a guardian to a ward.54 These are very different legal relationships.
A “trusteeship” is a relationship that limits the property rights of the trustee,
who is the beneficiary’s servant; a guardianship relationship is one that lim-
its the personal rights of the ward.

Fourth, a number of court cases have held that general acts of Congress
are inapplicable to tribal nations unless they are specifically mentioned in the
legislation, because of the extraconstitutional status of the tribes;55 however,
other cases have insisted that tribes are normally subject to congressional
laws unless they are specifically exempted from the legislation, which would
indicate that tribes are viewed as constitutional entities.56

Fifth, the federal government has sometimes acknowledged that its polit-
ical power in relation to tribes is limited and must be based on specifically
enumerated constitutional clauses (e.g., commerce, property);57 on the other
hand, federal law elsewhere asserts that the federal government has virtually
unlimited political power over tribes and their property, and that this power
is merely implied by constitutional clauses.58

Finally, there is much evidence that state laws have no force within
Indian Country because of tribal sovereignty and federal supremacy under the
commerce clause, unless the contrary is shown by an express act of Congress
or some special circumstance;59 but there is contrary evidence that state laws
increasingly are valid in Indian territory unless they are expressly or implic-
itly prohibited by Congress.60 There are other key inconsistencies in the way
the federal government perceives its relationship to tribes that hinder stabil-
ity in political affairs.61

These examples, with their radically different orientations, vividly point
out that a tremendous ambivalence on the part of the federal government
remains as to the actual political standing of tribal nations vis-à-vis their own
peoples, the states, and the federal government. So long as this ambivalence
persists, there can be no permanent resolution to many of the problems
indigenous nations confront internally and externally.

A major reason for this ambivalence is that the status of Indian tribes and
individual Indians has three very different sources in law, policy, and popular
attitudes.62 One source is the cultural distinctiveness of tribal peoples. It was
this cultural sovereignty that the federal government for the better part of its
history sought to obliterate in its powerful push toward ethnocide—through
Christian missionaries, boarding-school education, individualization of
Indian lands, etc. Now, the federal government sporadically seeks to protect
cultural distinctiveness through bilingual education programs, protection of
sacred sites, and allowances for Indians to practice traditional religions, but
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still finds ways to allow commodification and commercialization of Ameri-
can Indian culture—e.g., the perpetuation of degrading sports mascots and
Indian caricatures like the Atlanta Braves and their “tomahawk chop,” the
Cleveland Indians’ disfigured logo of an Indian, the derogatory football team
name Washington “Redskins,” and countless products that exploit stereotyp-
ical images of Indians, including the Indian maiden on Land-O’-Lakes butter
and margarine, the “rugged” Jeep Cherokee, and the noble savage images per-
petuated in movies like Dances with Wolves and Last of the Mohicans.

A second source of Indian status is the property rights of tribes and indi-
vidual Indians as landowners and possessors of other important rights, like
hunting and fishing rights identified in treaties. Of course, the subject of the
transfer of Indian land title to the federal government through treaties and
other agreements is the single most important fact animating Indian-white
relations. Tribes went from being the landlords of the entire continent to
owning less than 4 percent of their original lands by the 1930s. Laws like the
1887 General Allotment Act and its amendments, and the allotting agree-
ment that ensued, exacerbated the land loss and contributed to the state of
poverty most Indians found themselves in during the harshest days of Indian
land dispossession.

As Vine Deloria noted, “Indian poverty was deliberately planned and
[was] as predictable as the seasons,” because of the allotment process and the
way it was administered by the BIA.63

Hunting and fishing rights, water rights, and Indian tax exemptions from
state law are the other major property rights of Indians reserved in treaties
and federal laws. The manner in which these rights are exercised by the
tribes, challenged by the local, state, or federal entities, or jointly adminis-
tered by the tribal government, the states, and the federal government has
important implications for Indian status.

A number of federal programs and agencies have historically been justi-
fied because a majority of Indians still suffered grinding poverty, high unem-
ployment, and a host of other adverse socioeconomic circumstances com-
pared with the U.S. population as a whole. Indians continue to suffer these
conditions because of the manner in which their property rights, because of
Indians’ lack of a constitutionally recognized status, have been occasionally
protected (when the right has been individually established, like an individ-
ual allotment of land) and more often exploited, when the rights are held in
common by the tribal nation.

Some tribes have set up profitable gaming operations, other businesses, and
resource-based enterprises in the form of cattle ranches, oil and gas operations,
the timber industry, coal mines, recreational resorts, and electronic assembly
plants.64 Tribal economic development will be discussed in chapter 6. But these
tribal business successes remain greatly outnumbered by tribes whose govern-
ments and members struggle with intense poverty, largely artificial economies,
and a virtual colonial relationship with the federal government.65
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The third source, the rights of tribal nations as distinct political entities
exercising inherent sovereignty, affirmed in international law, treaty law, the
U.S. Constitution, and a wealth of congressional measures, Supreme Court
cases, and presidential policy pronouncements, is the one source that is “con-
stitutionally necessary to enable the society to make a legal distinction
between Indian tribes and other cultural groups or other groups of poor peo-
ple.”66 It is this political status of tribal nations and their treaty- and trust-
based relationship to the United States that is the “foundation for the entire
structure of policies, programs, and laws. Yet it is the one source of Indian
status which, as a practical matter, probably cannot stand alone.”67

CONCLUSION

These three sources—cultural distinctiveness, property rights, and political
sovereignty—are braided together in the public and federal and state govern-
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ments’ perceptions of Indians. The inability or unwillingness of the public
and the governments to distinguish between the three perpetuates the legal
and political confusion of tribal status described earlier. In other words, tribal
cultural distinctiveness and property ownership generally find some support
in “the simultaneous humanitarian impulse and sense of cultural superiority
that are the peculiar heritage of Anglo-American society.”68

But as tribes have learned, their legal and political status as sovereigns
will be and has been terminated or seriously diminished when they have been
perceived to have “lost” their cultural uniqueness in the eyes of Euro-Amer-
ica, or, as is happening now, when tribes are deemed to be to well-off finan-
cially—the false perception that all Indians are wealthy because of gaming
revenues—and are therefore perceived to no longer need federal protection or
support. Phillip S. Deloria (Standing Rock Sioux) sums up the status dilem-
mas by noting that:

Indian governments are thus subjected to a different status than other govern-
ments. There are not constant reviews of the demographic status of all the little
countries in Europe that are frequently compared in size and population with
Indian tribes. No one asks whether Monaco and Liechtenstein are sufficiently
culturally distinct from neighboring countries to justify their continued exis-
tence. Unlike that of Indian tribes, their political status is taken for granted.69

Clearly, this is complicated academic terrain. But by unbraiding and
closely examining the four quandaries discussed, as well as the issue of treble
citizenship for indigenous peoples, the national or sovereign status of indige-
nous polities, and the federal government’s inconsistent understanding of its
relationship to tribes, I hope to bring needed clarity to the status and internal
and external powers of tribal nations as the First Nations in the Americas,
nations who have entered into distinctive economic and political relations
with other tribes, interest groups, the states, and the federal government.
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Actors in 
Indian Politics

We were here since time immemorial. People will come to understand that
we’re still here and we’re getting stronger. There are three different sovereigns
within the United States: the federal government, the state governments, and
the tribal governments. We can take our place among the family of nations, the
family of governments, and participate.

John Echohawk, 19971

Federalism—a system of governance in which a national, overarching gov-
ernment shares power with subnational or state governments—is experienc-
ing another growth spurt as we begin a new millennium. It is a political, legal,
and economic spurt spearheaded by the states and sanctioned by the Supreme
Court and to a lesser, though still impressive, extent, the Congress and the
president. This is not unusual given the nature of federalism, which
Woodrow Wilson said in 1911 cannot be settled “by the opinion of any one
generation.” Wilson observed that changes in the social and economic condi-
tion of society, in the public’s perception of issues needing to be addressed by
government, and in the dominant political values require each successive
generation to deal with federal-state relationships as a “new question” sub-
ject to comprehensive and searching analysis.

While such an analysis is indeed called for in issues such as welfare pol-
icy, religious matters, or economic regulation, the subject matter of the
United States’ dealings with Indian nations is distinctive because of the pre-
existing and sovereign nature of tribes and is not constitutionally open to
such a balancing test because the Congress was given exclusive jurisdiction
in the commerce clause and by practical application in the treaty and prop-
erty clauses. Exclusive federal jurisdiction over Indian Country affairs was
most powerfully brought out in the landmark case Worcester v. Georgia
(1832), in which the Supreme Court ruled that tribes were distinct, indepen-
dent political bodies in which the laws of the states can have no force “but
with the assent of the Cherokees themselves, or in conformity with treaties,



and with the acts of Congress. The whole intercourse between the United
States and this nation is by our Constitution and laws vested in the Govern-
ment of the United States.”2

Tribal nations stand, then, as preconstitutional and extraconstitutional
polities situated alongside, but not constitutionally subject to, the federal
government. Connected by treaties, agreements, the trust doctrine, and the
commerce clause to the national government, tribes are nevertheless playing
a direct role in the latest rearticulation of the doctrine of federalism. For
example, in 1996 the Supreme Court, in Seminole Tribe v. Florida,3 struck
down important provisions of the 1988 Indian Gaming Regulatory Act that
had authorized federal courts to resolve disputes between tribes and the
states in certain instances. And in 2005, in an even starker case for tribal
nations in their relations with local governments, the High Court in City of
Sherrill, New York v. Oneida Nation of New York ruled 8-1 that the city of
Sherrill had the right to impose property taxes on lands the Oneida Nation
had repurchased within the tribe’s historical land base.

In this chapter, I examine in a general way the relations between tribes
and the Congress, tribes and the Bureau of Indian Affairs (BIA), tribes and the
courts, and tribes and the states.

TRIBAL NATIONS AND THE U.S. CONGRESS

Over the last two hundred years, the various tribal nations and the federal
government have assumed an untold number of reciprocal political, legal,
social, and cultural obligations toward one other. From 1775 to 1914 these
obligations, especially the political-legal variety, were most clearly espoused
in the hundreds of treaties and dozens of agreements negotiated between a
majority of tribes and the federal government. These documents, many of
which from a Western perspective are binding legal contracts, were drawn
and executed by the American president via the treaty-making authority
vested in the executive branch by article 2, section 2 of the Constitution, and
then ratified by the Senate. They were then implemented by congressional
laws necessary to fulfill the U.S. treaty obligations. Congress receives the
authorization to deal with tribes under article 1, section 8, clause 3 of the
Constitution, where it is stated that the legislative branch is empowered to
“regulate commerce . . . with the Indian tribes.”

The indigenous perspective on treaty making is much more complex, of
course, because of the tremendous degree of tribal differentiation reflected in
the hundreds of tribal groups the United States treated with4 and, more
importantly, because treaties were not viewed as merely legal instruments by
the tribes but as sacred covenants.5 While the various Iroquois nations, for
example, had clearly recognized individuals responsible for the negotiation
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and signing of such covenants and a well-defined process by which the inter-
cultural relations were codified and ratified, other less politically centralized
groups like the Navajo, Apache, and Lakota often had individuals empowered
to deal with alien nations, but these persons and the tribal nation itself lacked
institutions that could effectively wed nonparticipatory bands or clans to the
agreed upon instrument.

The U.S. Constitution’s treaty and commerce clauses have been of impor-
tant, if inconsistent, benefit to tribes and individual Indians. They provide a cer-
tain structural level of protection to Indians that is virtually nonexistent for
most other indigenous groups worldwide (indigenous peoples in Canada and
New Zealand are important exceptions). Unfortunately, there is nothing in
either of these clauses or in any other provision of the U.S. Constitution which
emphatically declares that the federal government has a constitutional obliga-
tion to protect tribes or even individual Indians from the federal government. In
fact, “the Constitution itself is the greatest barrier Indians have faced in
attempting to deal with the United States”6 because of the division of sover-
eignty inherent in the federal system of government, which is further compli-
cated by the checks and balances and separation of powers theories. In other
words, no individual branch of either the state or federal government actually
represents the “whole functioning of that political entity unless the two remain-
ing branches refuse to become involved in the issue under consideration.”7

Thus, when Madison proposed in The Federalist, No. 42, that the clause
regarding the regulation of commerce with Indian tribes outlined in the Arti-
cles of Confederation was “obscure and contradictory,” he set the stage for
the federalization and congressionalization of Indian affairs. Madison argued
that the clause needed correction because, while it authorized federal control
of Indian affairs, it did so only so long as that control did not interfere with
each individual state’s freedom to legislate in its own affairs with tribes. The
U.S. administration of its affairs with tribes now was to be the exclusive
province of the Congress. Initially, Congress’s principal responsibility was in
the carrying out of the obligations and the execution of the powers outlined
in the presidentially executed treaties. Many of these obligations were artic-
ulated in statutes “relating to or supplementing treaties”8 and included the
obligations “to secure them in the title and possession of their lands, [and] in
the exercise of self-government, and to defend them from domestic strife and
foreign enemies.”9

The second principle of congressional power is in the regulation of com-
merce with Indian tribes. This, we have already noted, is the only explicit
grant of power to the government mentioned in the Constitution. The ques-
tions of what constitutes “commerce,” and what are the jurisdictional bound-
aries of such trade, if any exist, have been hotly debated over time. A quick
review of the legislation enacted and policies pronounced by Congress from
1789 to 1834 reveals, as Francis Paul Prucha has shown, that the federal gov-
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ernment needed to control and police its own citizens in their intercourse
with Indian tribes, and it dealt primarily with establishing trading houses or
factories, with issuing licenses for the Indian trade, and with fulfilling spe-
cific treaty provisions that spoke to the question of commerce.10

There was, in fact, no federal effort to regulate Indians or tribes per se.
Gradually, however, Congress, reflecting the general sentiment of many high-
level policymakers and Christian missionaries, began to unilaterally intro-
duce laws designed to assimilate individual Indians into the American
polity11 and introduce Western criminal law proceedings against interracial
crimes involving Indians.12 These early laws were ad hoc precursors to much
more systematic and sophisticated eras of federal Indian policy: first, from
1871, when treaty making was unilaterally ended, to the period just before
the Indian Reorganization Act of 1934; and second, from the end of World War
II through the termination/relocation period of the 1950s and 1960s, when
Congress enacted a litany of laws and policies aimed at the ultimate destruc-
tion of tribalism.

Conversely, the Indian Reorganization period (1934 to the early 1940s)
and the Indian self-determination/self-governance era (1970 to present)
entailed a measured congressional effort to show respect for the sovereignty
of tribal nations by occasionally restoring some tribal lands, sometimes
enforcing vested tribal treaty rights, providing more protection of Indian reli-
gious rights, and periodically reaffirming tribal governing authority.

Congress has certainly not operated alone13 in administering the federal
government’s affairs with tribes; nevertheless, it remains the focal point of
much scrutiny because of constitutional requirements and because tribes are
keenly aware that it is to the political branches of the federal government
that they must look for proper enforcement of their vested extraconstitu-
tional, treaty-based (tribal) or constitutionally defined, citizenship-based
(individual Indian) rights.

Congressional Committees and Indian Affairs: 1820–1977

Congressional committees are at the heart of federal-level governance. Com-
mittees, the subdivisions of legislatures, prepare legislation for action by the
respective houses and also may conduct investigations. Most standing (full)
committees are divided into subcommittees, which study legislation, hold
hearings, and report their recommendations to the full committees. How-
ever, only the full committee can report legislation for action by the entire
legislature.14 First, a review of the historical process is in order.

During the first several decades of federal administration of Indian
affairs—Indian-related matters involving war, trade, treaties, and boundaries,
and general Indian-white intercourse—were handled either by the entire Sen-
ate or House, by select committees, or by other committees. It was not until
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1820 that the Senate first established a Standing Committee on Indian
Affairs.15 This was followed the next year by similar action in the House of
Representatives.

Throughout the remainder of the nineteenth century and through the
twentieth century there were numerous other standing committees in the
Senate, and various select and joint committees in both Houses, that exer-
cised jurisdiction over Indian issues. Table 3.1 charts all the committees that
have had a direct role in Indian affairs. Although Indian affairs are the pur-
ported exclusive domain of Congress because of the constitutional allocation
of authority to this body, in reality the executive branch (via the treaty-mak-
ing authority) and the judicial branch (via the Supreme Court’s development
of numerous legal doctrines) were the coordinate powers during the first
three-quarters of the nineteenth century that articulated tribal political
status, tribal property rights vis-à-vis the federal government, and the federal
and state positions in relation to tribes. Notwithstanding the fact that both
houses of Congress had full standing committees by the early 1820s, the leg-
islature “paid little attention to its role as the architect of Indian fortunes
apart from providing legislative confirmation of presidential policies such as
forced removal.”16

This legislative acquiescence, however, began to change slowly by the
mid-nineteenth century, when Congress began to authorize federal commis-
sions to treat with the western tribes. Over the next two decades, congres-
sional power to define Indian policy waxed, while the president’s role as chief
treaty negotiator was reduced from that of a “negotiator of treaties to an
administrator of domestic disputes.”17

The zenith of legislative power over Indian affairs was reached in 1871
when, after several years of internal conflict over which house would control
Indian policy, the House Committee on Indian Affairs attached an amend-
ment to the Department of the Interior’s appropriations bill which declared
that the United States would no longer recognize tribes as sovereigns capable
of making treaties with the United States.18 The ramifications of this rider
and its effect on tribal political status and the tribal-federal relationship have
been widely debated by federal policymakers and scholars. Preexisting rati-
fied treaties remained in force, and Congress continued until 1914 to negoti-
ate “agreements” with tribes that Cohen says “differed from formal treaties
only in that they were ratified by both houses of Congress instead of by the
Senate alone.”19 Still, the relationship between tribes and the federal govern-
ment had been fundamentally affected. “Indians as a subject of congressional
debate were moved from the national agenda to an item on a committee
agenda, and they were never again seen as having an important claim on the
national government.”20

In subsequent years, Indian affairs and tribal political status have been
dominated by the confluence of actions by the Supreme Court (which has
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been extremely deferential to congressional enactments, never having invali-
dated a single Indian-related law as being beyond Congress’s authority), con-
gressional committees, the states, and the BIA (which has been delegated
much of its authority by Congress, but which has also by a process of
“jurisdictional aggrandizement” empowered itself to act sometimes in ways
destructive of tribal interests but usually as a paternalizing influence that
refuses to allow tribes to act on their own behalf). Tribes are not an inherent
part of this system. They interact with and lobby each of these government
players but lack significant power to force compromises.21

The confluence is far from smooth or consistent, and sometimes the con-
verging influences crosscut one another in vicious and unpredictable ways.
For instance, at various times state interests have had a dominating influ-
ence, at other times the federal bureaucracy has stifled tribal efforts at self-
government, and at still others, like the present, the Supreme Court has func-
tioned in a way that directly clashes with congressional policy that is more
favorable to tribal self-determination and self-governance.

The roles of Congress and the various committees and subcommittees
addressing Indian affairs have been equally as sporadic, haphazard, and con-
flicting—vacillating between policies designed to assimilate Indian tribes,
policies created to perpetuate tribal dependency and wardship, and policies
centered on enhancing tribal autonomy. However, Congress alone has ulti-
mate responsibility for federal Indian policy, and under the Constitution it
has plenary (read “exclusive” and “preemptive”) power to act.

As a result of the Legislative Reorganization Act of 1946,22 the Indian
Affairs Committees in both houses were reduced in status to minor subcom-
mittees. This was the state of things from 1947 until 1977. On the Senate
side, a subcommittee existed under the auspices of the Committee on Inte-
rior and Insular Affairs. On the House side, Indian issues were subsumed by a
subcommittee under the Public Lands Committee, which in 1951 became the
Committee on Interior and Insular Affairs.23 During this thirty-year period,
this subcommittee arrangement “failed to provide a truly adequate forum for
legislating appropriate solutions to problems affecting Indian people. Indian
legislation could no longer be reported to the floor of the Senate directly from
a full Indian Affairs Committee, and legislative jurisdiction over Indian
affairs was fragmented in a number of committees.”24

The activism and political and social disquiet of the 1960s and 1970s—
fueled by the civil rights movement, the Vietnam War, Watergate, and a num-
ber of disturbing events in Indian Country centered around the aftermath of
termination policy, BIA incompetence and mismanagement of tribal and
individual trust property, and tribal reassertion of once dormant cultural and
political attributes—convinced the Johnson and Nixon administrations of the
need for a new policy: a policy of Indian self-determination.

This change in executive policy was followed closely by Congress’s estab-
lishment of a bipartisan committee charged with the responsibility “to con-
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duct a comprehensive review of the historical and legal developments under-
lying the Indians’ relationship with the Federal Government and to deter-
mine the nature and scope of necessary revisions in the formulation of policy
and programs for the benefit of Indians.”25 This two-year congressional inves-
tigation, led by Senator James Abourezk (D-SD), culminated in 206 policy rec-
ommendations in areas as diverse as trust responsibility, tribal government,
federal administration of Indian policy, economic development, community
services, off-reservation Indians, and terminated and nonreservation Indians.

With regard to government actors in Indian affairs, recommendation 77
under the category “Federal Administration of Indian Affairs” was the most
important. It reads: “Congress [should] establish permanent standing or spe-
cial select committees for Indian affairs in each House or place all jurisdic-
tion, oversight, and legislative authority in a joint select committee.”26 In
providing a detailed rationale for why the establishment of permanent com-
mittees on Indian affairs in both houses was essential, the American Indian
Policy Review Commission gave several reasons. First, congressional plenary
(read “exclusive”) authority in the administration of the federal government’s
legal obligations to tribes was constitutionally well established.

Second, the distinguished status of tribes as the only groups specifically
identified in the Constitution as separate polities with whom Congress was
charged to regulate trade clearly evidenced their separate political status.
Congress was the most essential actor on the federal side of the tribal-federal
relationship because it ratified the legally binding treaties and agreements
and had enacted subsequent policies and laws regarding tribes and Indian cit-
izens. Congress had a clear responsibility for maintaining the treaties, poli-
cies, and laws it had participated in or created. While the United States
acknowledged that Indians and tribal-related issues no longer warranted the
nation’s full-fledged attention that they occupied during the first century and
a quarter of its existence, the nation’s political and legal obligations—both
reciprocal and unilateral—to the tribes and their members remained intact.

Third, the commission noted that when the standing Indian committees
were terminated in the 1946 congressional reorganization, the subsequent
merger of the subcommittees into the Interior Committees caused tremen-
dous conflicts of interest, with tribes and individual Indians often in direct
competition with powerful governmental and nongovernmental organiza-
tions and monied interests like the Army Corps of Engineers, mining compa-
nies, and recreation and fish and wildlife interests.27

Finally, the bipartisan committee acknowledged that the complexity of fed-
eral Indian law and the unique issues confronting Indian people necessitated a
permanent standing committee on Indian affairs.28 Some of the complexities
mentioned included the resolution of eastern Indian land claims cases against
the state and federal governments; a review, consolidation, and codification of
Title 25 of the U.S. Code; and most important, the tedious and ongoing over-
sight responsibilities the Congress possessed in relation to the tribes.
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The Senate, under S.J. Resolution 4 earlier in the 95th Congress (February
4, 1977), had created a temporary Select Committee on Indian Affairs (select
committees are created for specific purposes and to be disbanded once those
purposes have been fulfilled) with full jurisdiction over all proposed legisla-
tion and other matters relating to Indian affairs. This committee was to be
abolished at the start of the 96th Congress, with jurisdiction over Indian mat-
ters going to the Human Resources Committee.

It became increasingly evident that if Congress was to keep pace with its
constitutional, legal, moral, and historical responsibilities to tribes and
Indian people, an ongoing permanent or standing committee with sufficient
expertise and resources needed to be established. Hence, the Senate Select
Committee was reauthorized several times, until it was made a permanent,
though still “select,” committee in 1984.29

The life, therefore, of the Senate Select Committee on Indian Affairs
extended a full sixteen years: February 4, 1977, to February 24, 1993. And
despite the sound reasons given by the American Indian Policy Review Com-
mission for establishing permanent standing committees for Indian affairs,
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Tribe of Nevada, during a meeting of the Native American Caucus on August 14, 2000, in Los Angeles. The
Caucus was created to educate congressional members about the unique sovereign and treaty rights of tribes.
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the committee remained “select” for this entire time. Moreover, on the
House side, Indian affairs in 1977 were vested in a newly created Subcom-
mittee on Indian Affairs and Public Lands within the Committee on Interior
and Insular Affairs. But in 1979, the subcommittee was abolished and juris-
diction was vested in the full committee. This represented the first time
since the early nineteenth century that neither the House nor the Senate had
any committees or subcommittees devoted to Indian Affairs.30

This changed, however, in January 1993, when a Subcommittee on Native
American and Insular Affairs, chaired by Rep. Bill Richardson (D-NM) was
formed under the newly created Committee on Natural Resources.31 How-
ever, by 1999, the Committee on Resources, as it was now called, had dropped
the subcommittee on Native American affairs. The committee as a whole
now exercises jurisdiction over federal relations with Indian nations although
the Office of Native American and Insular Affairs continues to function. Dur-
ing the 105th Congress, Representatives J. D. Hayworth (R-AZ) and Dale
Kildee (D-MI) established, and served as co-chairs of, the Congressional
Native American Caucus, a thirty-nine-member nonpartisan organization.
The Caucus was created to educate congressional members about the unique
sovereign and treaty rights of tribes in the wake of the budget cuts affecting
tribes and passed during the 104th Congress.32 It now has over 100 active
members.

Senate Select Committee: The Legislative Record—1977 to 1992

The February 4, 1977, Senate Resolution 4, which contained the committee-
system reorganization amendments, charged the select committee as fol-
lows:

It shall be the duty of the Select Committee to conduct a study of any and all mat-
ters pertaining to problems and opportunities of Indians, including but not lim-
ited to, Indian land management and trust responsibilities, Indian education,
health, special services, and loan programs, and Indian claims against the United
States.33

The existence of the “select” committee spanned eight congresses—the 95th
Congress (1977–1979) to the 102d Congress (1991–1993), after which it was
redesignated as the Committee on Indian Affairs.

Although the focus of this section of the chapter is on the historical evo-
lution of Congress’s Indian committees, in particular the Senate select com-
mittee’s legislative activity, and not the motives or goals of individual sena-
tors, it is appropriate to note in passing that the membership has been
predominantly from western states. This is understandable considering that
the majority of reservations and Indians in general live in states west of the
Mississippi. More research is necessary to determine the motives of western,
and the handful of eastern, senators who joined the committee. Using

ACTORS IN INDIAN POLITICS 77



Vogler’s approach we would try to ascertain whether the senators see the
select committee as a power committee, a policy committee, or a con-
stituency committee,34 or whether because of the unique nature of tribes and
their members, senators served on the committee for reasons that do not fit
the standard goals posited by the literature.

In terms of the states, North Dakota, South Dakota, Montana, Arizona,
Washington, Oregon, Alaska, Nevada, Hawaii, New Mexico, and Colorado
have each had representation. The only nonwestern states with representa-
tion were Ohio (Howard Metzenbaum in the 95th Congress), Maine (William
S. Cohen in the 96th and 97th Congresses), Mississippi (Thad Cochran in the
101st and 102d Congresses), Minnesota (Paul Wellstone in the 102d Con-
gress), and Illinois (Paul Simon in the 102d Congress). It appears that parti-
sanship has historically had little significance in the way senators vote on
Indian bills.35 Votes on controversial bills tend to follow regional rather than
party lines.

Not surprisingly, each of the chairs of the committee was from a western
state, with the single exception of William S. Cohen, who hailed from Maine.
Cohen, it is important to note, assumed the chairmanship of the committee
during the height of eastern Indian land claims, when a number of tribes,
beginning with the two in Cohen’s own state—the Penobscot and the Pas-
samaquoddy—successfully argued that huge chunks of their aboriginal lands
had been taken away from them illegally by states without federal approval.

The Maine case was the leading and potentially most disruptive of these
land claims. Confronted with a series of federal suits against individuals and
companies with large land holdings, Maine reluctantly agreed to an out-of-
court negotiated settlement, with the federal government picking up the bulk
of the bill. The Maine Indian Claims Settlement Act of October 10, 1980,36

saw the Penobscot and Passamaquoddy tribes secure a $27 million federal
trust fund and 300,000 acres of forest land purchased with federal dollars. By
the time this conflict was legislatively resolved, fourteen other tribes had
filed suits against the states and federal government.37 Considering the
importance of the Maine claims, Cohen’s tenure as chair is less puzzling.

The Committee on Indian Affairs is the authorizing committee for pro-
grams of the BIA in the Department of the Interior, the Indian Health Service
and the Administration for Native Americans in the Department of Health
and Human Services, and the Office of Indian Education in the Department of
Education. Furthermore, the committee has oversight responsibility for pro-
grams affecting Indians in all other federal agencies, including the Indian
Housing program of the Department of Housing and Urban Development.

These responsibilities dovetail with those specified in Senate Resolution
4, which include matters relating to tribal and individual lands, the federal
government’s trust responsibilities, and Indian education, health, Indian land
claims, and natural resources. In effect, this committee (like the subcommit-
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tee in the House) is charged with an enormous task: the oversight of Con-
gress’s continuing historical, constitutional, and legislative responsibilities
to 562 distinctive indigenous entities. The committee’s responsibilities are
therefore extremely broad, “literally spanning the breadth of federal, state,
and local government responsibilities, but with the additional responsibility
for the protection and management of Indian trust resources for which the
U.S. has a trust responsibility.”38

It should come as no surprise therefore, to learn that the committee has
had an exceptionally active agenda. Senator Daniel Inouye (D-HI) recently
stated that this committee turns out more bills, and has more bills approved,
than any other Senate committee. The select committee examined a plethora
of issues, including land-related topics, health concerns, housing, education,
economic development, water claims, land claims, trust funds, gaming,
recognition, natural resource and environmental concerns, religious freedom,
the committee administrative tasks, Alaska Natives, Indian child welfare,
and tribal-state relations. Some of the hearings and reports combined more
than one issue (e.g., tribal courts and civil rights).

Also unsurprising is that the top tier of broad issue categories listed
above encompasses the major themes distinguishing the tribal-federal rela-
tionship: the perpetuation of tribal sovereignty and the unique rights gener-
ated from this doctrine; treaty-derived rights; and the trust relationship as
defined by the federal government. The issues producing the most docu-
mentation were land claims, health, education, and environment/natural
resources. The grouping “committee,” given above, represents production of
documents pertaining to the select committee’s own activities: legislative
summaries of the activities during the previous Congress, reports on the
committee’s budget, and transcripts of hearings on the nomination and con-
firmation of various administrative personnel (the assistant secretary of the
interior, National Gaming Commission members, and members of various
special committees).

The importance of two other categories, recognition/acknowledgment
and restoration (RAR) and water rights, is self-evident. RAR is a fairly con-
temporary category. It has generated much legislative activity, largely
because of two developments: (1) efforts to restore tribes, bands, and
rancherias which had been terminated by the federal government in the
1950s and 1960s and (2) the BIA’s establishment in 1978 of regulations and
criteria to establish or deny “that an American Indian group exists as an
Indian tribe.”

Water rights, by contrast, is a complex issue that has been on the con-
gressional Indian affairs agenda for well over a century. Beginning in 1867,39

the federal government enacted laws for the construction of canals for irri-
gating Indian land as part of the larger plan to “civilize” Indians by forcing
them into agricultural pursuits. The Winters v. United States decision of
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1908 held that, where land in territorial status was reserved by treaty to an
Indian tribe, there was an implied reservation of water to the tribe. This
reserved water right was to be protected by the federal government and,
legally, neither the states nor the federal government could act to reduce the
amount of water inside a reservation below the amount necessary for irrigat-
ing the Indian lands.

The subsequent history of Indian water rights, however, indicates that the
tribes’ well-established legal (paper) right to water has often not translated to
an appropriation or protection of the actual (wet) water that they are legally
entitled to. As Lloyd Burton notes, “It is nevertheless possible to characterize
the last two centuries as a period during which State governments and some
federal elected officials generally did what they could to divest indigenous
people of their natural resource heritage, while (until quite recently) federal
judges generally did what they could to preserve that heritage for the tribes’
use and enjoyment.”40

Burton’s parenthetical statement, “until quite recently,” is important
because, as he shows later in his study, since 1970 the Supreme Court has
become an inhospitable arena for tribes seeking to have their water rights pro-
tected. In that time, tribes have lost over 90 percent of the water-related cases
that have gone before the Supreme Court—generally on jurisdictional
grounds.41 These judicial losses have compelled a number of tribes to seek, as
Daniel McCool has shown, negotiated legislative solutions with states to
solve their water rights problems.42 For example, the Zuni Indian Tribe Water
Rights Settlement Agreement and the Shivwits Band of Paiute Indians Water
Rights Settlement Act were both enacted by Congress in 2003.

At the low end of the committee’s activity scale, we see that a number of
important topics generated little legislative attention. Categories with three or
fewer hearings, reports, or publications include mental health, allotment,
aging, civil rights/Constitution, reburial/repatriation, the National Indian Pol-
icy Research Institute, self-determination/self-governance, impact aid, Indian
veterans, eastern Indians, emergency assistance, and California Indians.

Mental health, for example, is a major issue, since Indians suffer from a
higher rate of mental illness than most other racial and ethnic groups. How-
ever, contrary to popular opinion, there is virtually no evidence to support a
genetic predisposition to such illness. Instead, most forms of mental illness
among Indians, evidenced by the high suicide, alcoholism, and violence rates,
appear to correlate with the effects of the colonial legacy and poverty that
burden most Indians. The stress associated with these realities often results
in hopelessness, depression, and family dissolution.43

Reburial and repatriation of Indian remains, grave items, and cultural
artifacts has been one of the thorniest issues confronting tribes in their efforts
to regain control over their identity. While most Americans can rest assured
that disinterment of their dead is strongly disfavored, Indian peoples histori-
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cally, and to some extent today, have little such assurance. As Jack F. Trope
and Walter Echo-Hawk point out, “national estimates are that between
100,000 and 2 million deceased native people have been dug up from their
graves for storage or display by government agencies, museums, universities
and tourist attractions.”44

Indian anger and lobbying eventually culminated in Congress’s passage of
Public Law 101-601, the Native American Graves Protection and Repatria-
tion Act (NAGPRA) of 1990, which finally recognized the rights of Indians to
their ancestors’ remains and to cultural items by providing for the return of
such remains, funerary objects, sacred objects, and cultural patrimony to the
living descendants.

The conflagration, discussed in the Introduction, caused by the unearthing
of the human remains dubbed the “Kennewick Man” in Washington State in
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Nine-year-old Inyan Barta holds a sign calling for the reburial of his ancestors’ remains outside the Capitol in
Lincoln, Nebraska, on August 31, 1998. Protestors marched from the state capitol to the University of
Nebraska campus to demand the proper treatment and the return of American Indian remains discovered
there. Some estimates show that up to two million deceased native people have been disinterred without
tribal consent for storage, display, and research. Photo courtesy of AP/World Wide Photos.



1996—with the Indians demanding the right to rebury the skeleton under
NAGPRA’s provisions and archaeologists and anthropologists claiming they
have the right to examine the remains despite tribal objections—indicates that
significant tension remains over this issue.45

Congressional Republicans and Indians: 1994 to Present

When Republicans, led by Newt Gingrich of Georgia, took control of the
House of Representatives in 1994, it was the first time they controlled both
houses of Congress since 1953–1955. Basking in their “political revolution,”
Republicans believed they were in a position to force action on a number of
issues considered staples of the conservative agenda: economic deregulation,
reduced taxes, return of prayer in public schools, and limits on abortion.

Tribes, of course, pondered where they fit in the Republican “Contract
with America.” They were wary, because they remembered that it was during
the last Congress in which the Republicans held legislative power,
1953–1955, that tribes endured the beginning of the termination policy. In
that two-year period, the government, anxious to assimilate Indians in the
cost-cutting and culturally homogenizing postwar years, and equally anxious
to free up Indian lands and resources for economic exploitation, used their
political power under the Eisenhower administration to begin the implemen-
tation of the political and legal termination of tribes, to initiate the relocation
program which sent Indians from reservations to urban areas, and to create
Public Law 280, which extended state criminal and some civil jurisdiction
over Indians, without tribal consent, in five states and gave all other states
the option of gaining such jurisdictional power. It is important to note, how-
ever, that both termination and Public Law 280 were first discussed while the
Democrats still controlled both houses and the presidency.

The GOP’s “100-day” legislative surge of activity in 1994 centered on the
G.I. Bill for America’s Workers, measures regarding welfare reform, and bills
promising to repeal or at least pare down the Food Stamp Act, the Commod-
ity Food Distribution program, the School Lunch program, and regulatory
reform, to name but a few. While none of these measures focused directly on
Indians, they were still viewed with trepidation because items like the Food
Stamp bill would have affected at least 50 percent of the Indian population.
Indians, as American citizens, are disproportionately poor and dependent on
a number of the federal government’s antipoverty programs that were slated
for termination, downsizing, or block grants to states.46

Tribal governments, as sovereigns, were more nervous about the Con-
gress’s plans that would adversely affect their sovereignty by reducing their
inherent powers or by cutting federal expenditures, goods, and services they
receive based on treaties or agreements, and on the trust doctrine, or as ser-
vice providers for citizens who dwell in impoverished communities. Bills to
terminate tribal sovereign immunity; to tax Indian gaming proceeds; to cut or
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drastically reduce badly needed public housing funding, monies for youth
summer jobs, and funding for adult education and job-training programs; and
to reduce tribal court funding and Indian business development grants were
quickly drafted and began to wind their way through the legislative process.

Senator Slade Gorton (R-WA) was a leader in the anti-Indian forces, until
he was defeated in his bid for reelection in December 2000, in part because of
the organized and well-funded campaign of a number of Indians and tribal
organizations.47 From his early years as Washington State’s attorney general
(1965–1980), when the state brought a number of lawsuits against the tribes
challenging their treaty right to fish, Gorton has fought Indians on a number
of fronts. When he was reelected to the Senate in 1994, Gorton gained mem-
bership on several key committees from which he continued to challenge
Indian rights—Appropriations, Budget, Energy and Natural Resources, and
most importantly, Indian Affairs. During the 104th Congress, he also became
chairman of the Interior appropriations subcommittee, which controls mat-
ters as diverse as parks and funding for the National Endowment for the Arts.
This chairmanship provided Senator Gorton with significant power to make
deals, thus making it difficult to defeat his proposals.48

It was from this position that Gorton began his most persistent and pow-
erful assault on tribal rights. In 1995 he attempted through an amendment
attached as a legislative rider (a dubious way to make public policy, since
there is little or no debate and since the rider provision often bears little rela-
tion to the subject of the bill it is “riding” on) to the Department of the Inte-
rior’s appropriations bill, H.R. 1977. The rider sought to take away self-gover-
nance funds for the tribes and to punish tribes for filing lawsuits with which
non-Indian reservation residents might disagree.

A year later, Gorton focused his attack on tribal sovereign immunity. As
sovereign entities, tribal governments, like the states and the federal govern-
ment, are immune from lawsuits unless they expressly consent to be sued.
This is one of the inherent powers of any sovereign. Tribal sovereign immu-
nity defenses, however, are not a shield against suit by the United States, and
it was this vulnerability that encouraged Gorton to focus his attack on tribes.
Once again he used the approach of attaching a rider to the Interior’s appro-
priations bill, for fiscal year 1997, as his mechanism. Section 329 of his pro-
posal reads as follows:

In cases in which the actions or proposed actions of an Indian tribe or its agents
impact, or threaten to impact, the ownership or use of the private property of
another person or entity, including access to such property that might arise from
such impacts or which impact the receipt of water, electricity, or other utility to
such property, an Indian tribe receiving funds under this Act or tribal official of
such tribe, acting in an official capacity, shall—No. 1 not be subject to the juris-
diction, orders, and decrees of the appropriate State court of general jurisdiction or
Federal district courts for requests of injunctive relief, damages or other appropri-
ate remedies; and No. 2, shall be deemed to have waived any sovereign immunity
as a defense to such court’s jurisdiction, orders and decrees.49
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Another provision Gorton introduced, known as “means-testing,” was
equally problematic for tribes. It would have denied federal money to tribes if
their incomes were above a certain level and would have forced tribes to
report their income in order to receive government benefits. When the bill
was brought before the full Senate Appropriations Committee, Gorton agreed
to an amendment to delete the two provisions from the bill so that the Com-
mittee on Indian Affairs (CIA) could conduct a hearing on the issue.

The CIA held a hearing on tribal sovereign immunity in September 1996
in Washington, D.C. But this did not mollify Gorton, and in July 1997 he
renewed his efforts via appropriations riders to strip away tribes’ legal immu-
nity from suit and to force tribal nations to report their income.50 However,
under intense lobbying from tribes, and because of the efforts of lawmakers
like Senators John McCain (R-AZ), Daniel Inouye (D-HI), and Ben Nighthorse
Campbell (R-CO), Gorton again agreed to drop his effort in exchange for the
Senate’s promise to hold additional hearings on the immunity question and
to schedule a vote by the early summer of 1998. The hearings were held as
planned, but Gorton did not relent in his attack on Indian rights, continuing
to introduce legislation that would negatively impact tribal sovereignty, until
he was voted out of office in 2000 in the closest Senate race of the year.

Fortunately for the tribes, most of the potentially disastrous funding
cuts were either defeated or scaled back considerably due to the power and
influence of two prominent and influential senators who also happened to
be the chair and vice-chair of the CIA—John McCain and Daniel Inouye at
the time—and the work of the then lone Indian congressman, Senator Ben
Nighthorse Campbell, who also served on the CIA, first as a member and
then as the chairman until he left office in 2004. These three senators
throughout their careers have maintained that the federal government is
legally and morally obligated to protect tribal sovereignty, natural resources,
and funding entitlements. As Inouye noted in January 1999, the beginning of
his twenty-first year as a CIA member, “too few Americans know that the
Indian nations ceded millions of acres of lands to the United States or that
while the terms of the treaties naturally varied, the promises and commit-
ments made by the United States were typically made in perpetuity. History
has recorded, however, that our great nation did not keep its word to the
Indian nations, and our preeminent challenge today as lawmakers is to assure
the integrity of our treaty commitments and to bring an end to the era of bro-
ken promises.”51

Ben Nighthorse Campbell: A Single Senator

Both because of their parallel sovereignty (Indians tend to serve in their own
legislatures) and because of their lack of numbers (and therefore lack of polit-
ical clout), very few American Indians have been elected to the U.S. Congress.
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Table 3.2 lists those who have and are continuing to serve. Ben Nighthorse
Campbell (D-CO), a rancher, trainer of quarter horses, and member of the
Northern Cheyenne Tribe, who began his national political career as a Demo-
cratic U.S. representative, was elected in 1992 as a Democratic senator. But
on March 3, 1995, he shocked his constituents and embarrassed the Demo-
cratic Party when he bolted to the Republican Party. Despite this dramatic
move, he was reelected in 1998 as a Republican, and he was considered for the
position of secretary of the interior by the incoming Bush administration in
the fall of 2000. Campbell was the first U.S. senator of Indian descent since
Charles Curtis of Kansas completed his term in 1929.

During his stint in political life, Campbell earned marks as a fiscal conser-
vative—he consistently fought to balance the federal budget through reduced
spending, supported a balanced budget amendment, and sought to reduce the
tax rate of American families—and as a social liberal (he was pro-choice).52 His
legislative activities included sponsoring legislation to create the National
Museum of the American Indian, working to settle American Indian water
rights issues, and developing proactive programs for the treatment of fetal
alcohol syndrome, a devastating health problem for many Indian communi-
ties. He also drafted bills of symbolic importance to Indians: in 1991 he had
the name of the Custer Battlefield National Monument in Montana changed
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Table 3.2 American Indians Who Have Served in the U.S. Senate and 
House of Representatives

Name Tribe State Service Years 
Senate
Matthew Stanley Quay Abenaki or Delaware Pennsylvania 1887–1899, 1901–1904
Charles Curtisa Kaw-Osage Kansas 1907–1913, 1915–1929
Robert L. Owen Cherokee Oklahoma 1907–1925 
B. Nighthorse Campbell Northern Cheyenne Colorado 1992–2004

House of Representatives
Charles Curtis Kaw-Osage Kansas 1893–1907 
Charles D. Carter Choctaw Oklahoma 1907–1927 
W. W. Hastings Cherokee Oklahoma 1915–1921, 1923–1935
William G. Stigler Choctaw Oklahoma 1944–1952 
Benjamin Reifel Rosebud Sioux South Dakota 1961–1971 
B. Nighthorse Campbell Northern Cheyenne Colorado 1987–1992 
Brad Carson Cherokee Oklahoma 2000–2004
Tom Cole Chickasaw Oklahoma 2002–2006

Source: Paula D. McClain and Joseph Stewart, Jr., “Can We All Get Along?” Racial and Ethnic Minorities in
American Politics, 4th ed. (Boulder, Colo.: Westview, 2006), 147. Reprinted by permission of Westview Press,
a member of Perseus Books, L.L.C. This information was drawn from a table developed by Gerald Wilkinson,
National Indian Youth Council, provided to McClain and Stewart by the office of Senator Ben Nighthorse
Campbell, and data from the Congressional Research Service. The Congressional Research Service indicates
that the American Indian background of Quay has not been verified.

aCurtis served as Herbert Hoover’s vice president for the period 1929–1933 and thus served as president of
the Senate during that time.



to the Little Bighorn Battlefield National Monument; and in 1998 he spon-
sored legislation to recognize the great loss of life endured by his ancestors, the
Cheyenne Indians, in the 1864 Sand Creek massacre in Colorado.

Campbell is also given credit, along with Senators McCain and Inouye,
for blunting Senator Gorton’s efforts to quash tribal sovereign immunity and
to reduce tribal fiscal entitlements. Campbell’s role was heightened when he
became chairman of the Senate CIA in 1996, when McCain, who had been
chair since 1994, stepped aside to take over the Commerce, Science, and
Technology Committee. Ironically, Slade Gorton, under the rules of seniority,
was in line to assume the chairmanship, but he agreed to stand aside, in part
because of the intense Indian opposition his possible appointment had
stirred.53

In December 1994, Campbell, then a Democrat and the newest member
of the CIA, faced removal from the committee as the Republican Party’s lead-
ership looked to trim the size of congressional committees or, in some cases,
to eliminate entire committees. Campbell was not amused by the real possi-
bility that the CIA could be terminated or at the very least reduced in size,
and he said as much: “I’m the only Indian out here and could get dumped off
Indian affairs.”54 Three months later, in March 1995, Campbell abandoned
the Democratic Party and joined the Republicans. He easily won reelection
and chaired the CIA during his final term in office.

Congressional Recognition of Tribal Self-Determination

Under the U.S. Constitution, the Congress is charged under the commerce
clause with regulating the nation’s affairs with Indian tribes. Although the
president had the authority to negotiate treaties, it fell to the Congress to
appropriate the funds to fulfill the government’s treaty obligations and to
develop an appropriate legislative agenda to maintain amicable relations with
tribes. It also is incumbent upon the Congress to fulfill the federal govern-
ment’s self-assumed trust obligations to tribes.

Since 1975 the Congress’s Indian policy has been tribal self-determina-
tion, articulated in the Indian Self-Determination and Education Assistance
Act of that year. Self-determination has evolved for some tribes into the con-
gressionally enacted policy of Indian self-governance, institutionalized in
1994. Under the Self-Governance Act, tribes are able to negotiate directly
with Congress as a compacting party. The compact of self-governance defines
the government-to-government relationship between a given tribe and the
federal government, and the roles and responsibilities of each government are
outlined in the compact.

Although the federal government is still in the stronger position from a
political standpoint, self-governance is an important step that recognizes the
national capacity of tribes to negotiate and bargain on their own terms. The
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compacting process in a real sense is the modern-day equivalent of the his-
toric treaty-making period, which technically ended in 1871.55

THE EXECUTIVE BRANCH AND TRIBAL NATIONS

The President

Although the president has no express constitutional responsibility for Indian
tribes, he does have the primary role in conducting the nation’s foreign
affairs. And because Indian nations were considered “foreign” in a political
sense to the United States during much of the first century of the country’s
existence, the president’s role in treaty making with Indian affairs was very
important (see appendix B, “1778 Delaware-U.S. Treaty”). The president,
either by himself or with instructions from the Congress, “nominates treaty
commissioners, supervises the preparation of treaty provisions, and submits
the treaty for senatorial advice and consent prior to ratifying the treaty.”56

However, when Congress unilaterally decided on March 3, 1871, that the
United States would negotiate no more treaties with tribes, an act the presi-
dent did not challenge, this signaled a dramatic reduction of the president’s
role in federal Indian policy. Besides being of questionable constitutional
validity, since it was a direct assault on the separation of powers doctrine, the
action represented a weakening in the perceived sovereignty of tribes even
though treaties, thereafter named agreements, would continue to be negoti-
ated with tribes until 1911.57

Along with this implied treaty power, Congress has, of necessity, also del-
egated much power in Indian affairs to administrative officials, including the
president, the secretary of the interior, and the assistant secretary for Indian
affairs (formerly the commissioner of Indian affairs). Administrative powers
of the president include the consolidation of Indian agencies, the use of exec-
utive order to create reservations and enact other measures, the releasing of
unnecessary or inattentive Indian agents, and the transference of agents from
one reservation to another. Of these powers, the use of executive orders for,
among other things, creating reservations is arguably the most important and
has had the greatest impact on Indian nations.

Franklin Pierce, in May 1855, became the first president to establish an
Indian reservation by executive order, when he set aside lands for the Ottawa
and Chippewa of Michigan. This practice continued until it was terminated
by Congress in 1919 at the behest of white settlers and western state officials.
Although the legal title of executive order reservations was debated for some
years, it was one of the most important means many Indian tribes had of gain-
ing some measure of recognized title. All of the twenty-one reservations in
Arizona were created by executive order, except for the core part of the
Navajo Reservation, which was established by treaty in 1868.
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President Clinton, during his two terms, issued several executive orders
affecting Indians (see appendix F for Clinton’s order on consulting and coor-
dinating with tribal governments), on topics such as tribal colleges and uni-
versities, Indian sacred land sites, and distribution of eagle feathers for Indian
religious purposes.

The executive branch, then, frequently provides the content of Indian
programs and treaty rights, and the office of the president provides the sym-
bolic and moral focus of Indian policy. This is evident in an excerpt of a
speech delivered by several Seneca Indian leaders, Corn Planter, Half-Town,
and others, to President George Washington in Philadelphia on December 1,
1790, in which the Indian leaders expressed their respect for Washington and
their concerns over the federal government’s lack of treaty enforcement:

Father: The voice of the Seneca nation speaks to you, the great councillor, in
whose heart the wise men of all the Thirteen Fires [the original colonies] have
placed their wisdom. It may be very small in your ears, and we therefore entreat
you to hearken with attention: for we are about to speak of things which are to us
very great. When your army entered the country of the Six Nations, we called you
the town destroyer; and to this day, when that name is heard, our women look
behind them and turn pale, and our children cling close to the necks of their
mothers. Our councillors and warriors are men, and cannot be afraid; but their
hearts are grieved with the fears of our women and children, and desire it may be
buried so deep as to be heard no more. . . .

When you gave us peace, we called you father, because you promised to secure
us in the possession of our lands. Do this, and, so long as the lands shall remain,
that beloved name will live in the heart of every Seneca.58

Some presidents, like Andrew Jackson in the 1820s and 1830s, presided
over major tribal land and sovereign rights losses because of the Indian
removal he firmly supported. Other presidents, like Franklin D. Roosevelt
and Richard Nixon, acted to protect and even enhance the rights of tribes by
restoring lands, ending disastrous policies like allotment and termination,
supporting policies like the Indian Reorganization Act of 1934, and, in
Nixon’s case, establishing the Indian self-determination policy in 1970.

The Reagan and Bush administrations represented a period of neofederal-
ism (states reasserting rights with administrative and judicial acquiescence),
a severe downsizing of the federal budget for social service programs aimed at
assisting Indian tribes (and minority and poor people in general), and a federal
Indian policy enunciated on January 24, 1983 (reaffirmed by Bush on June 14,
1991), devoted to reducing tribal reliance on federal financial support and
increasing tribal dependence on the private sector and individual entrepre-
neurship. Despite tribes’ massive losses of federal revenue, tribal political
status was somewhat emboldened, whether inadvertently or not, by Reagan
and Bush’s description of the “government-to-government” tribal-federal
relationship and by the Congress’s and the tribes’ mutual call for a return to
negotiated agreements.
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President Bill Clinton, by contrast, used his executive order authority and
the symbolic power of his office to establish relatively close ties with many
tribal leaders. On April 29, 1994, Clinton met with 322 indigenous leaders
on the White House lawn, after having extended an open invitation to the
leaders of every recognized American Indian and Alaska Native group in the
nation. This was deemed a historic meeting since it was the first time a pres-
ident had requested a meeting with all indigenous leaders. Clinton issued a
directive saying his administration would treat the native leaders with the
utmost respect:

In every relationship between our people, our first principle must be to respect
your right to remain who you are and to live the way you wish to live. And I
believe the best way to do that is to acknowledge the unique government-to-gov-
ernment relationship we have enjoyed over time. Today I reaffirm our commit-
ment to self-determination for tribal governments. I pledge to fulfill the trust
obligations of the Federal Government. I vow to honor and respect tribal sover-
eignty based upon our unique historic relationship. And I pledge to continue my
efforts to protect your right to fully exercise your faith as you wish.59

The moral power exercised here, along with the president’s veto power and
appointment authority—especially of Supreme Court justices, other federal
judges, and cabinet officers—provides the president with a potent array of
powers that can work both good and ill toward the sovereign rights of tribes.
George W. Bush’s deeply contested election in December 2000 had many tribes
worried, since he stated during his campaign that he believed that states’
rights were senior to tribal rights. While he later downplayed that remark and
his staff distributed a statement that said that Bush “recognizes and reaffirms
the unique government-to-government relationship between Native Ameri-
can tribes and the federal government,” tribes remained concerned because of
Bush’s record of dealing with Texas’s tribes, and because of various policy
choices he has made during both terms. According to the U.S. Commission
on Civil Rights, while Bush has acknowledged the great debt the United States
owes to indigenous peoples, his actions have not reflected that admiration. In
a report produced in 2004, the Commission noted that “the President has not
effectively used the stature of his office to speak out on ending discrimination
against Native Americans. Nor has he engaged in a consistent effort to alle-
viate their problems. He has not applied resources to improving conditions or
adequately funded programs that serve Native people.”60

The Commission staff gave the following specific examples of Bush’s
failures:

• He has not requested sufficient funding for tribal colleges and universities;
has proposed terminating $1.5 billion in funding for education programs
that benefit Indian peoples; and has not provided adequate resources to
meet No Child Left Behind goals that apply to Indian Country.
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• For 2004, the administration requested $3.6 billion for the Indian Health
Service, the primary provider for Indian people. This amount is far short of
the $19.4 billion in unmet health needs in Native communities.

• The president’s budget requests for housing programs have not approached
the $1 billion that is required to meet the large demand. As a result, Amer-
ican Indians still need an additional 210,000 housing units.

• In 2003, Bush ended funding for vital law enforcement programs, including
the Tribal Drug Court Program. Many experts agree that criminal justice
problems in Indian Country are of a profound nature and need much more
attention.

More distressing to First Nations was Bush’s response in August 2004 to
a question from journalist Mark Trahant (Shoshone/Bannock) at the Unity
conference organized by four journalists of color organizations, including the
Native American Journalists Association. Trahant asked Bush what he
thought tribal sovereignty meant in the twenty-first century and how con-
flicts might be resolved between tribes, the federal government, and states.
Bush responded awkwardly, saying that “tribal sovereignty means that, it’s
sovereign. You’re a . . . you’re a . . . you’ve been given sovereignty and you’re
viewed as a sovereign entity.”61 Later in the interview he noted with more
clarity that “the relationship between the federal government and tribes is
one between sovereign entities,” but his prior comment about sovereignty
having been “given” to tribal nations caused a great stir in Indian Country.

In the fall of 2005, Bush’s nomination and later renomination of John G.
Roberts Jr., first to be an associate justice when Justice Sandra Day O’Connor
retired, and then to be chief justice, replacing the recently deceased William
Rehnquist, had tribal nations concerned since several of his legal briefs written
as a private lawyer strongly hint that Judge Roberts favors state power over
tribal sovereignty.62 With Robert’s confirmation as Chief Justice, and new Asso-
ciate Justice Samuel Alito now on the court, Bush has effectively given a con-
servative ideological stamp to the Supreme Court that may last for decades.

The executive branch also influenced Indian tribal status in 1953, when it
supported amendments to two laws that were known as the “federally im-
pacted area” legislation (Public Law 874 and Public Law 815). The amendments
brought Indians under the law’s provision by enabling the federal government
to provide funds to school districts where there was a need for additional facil-
ities due to Indian enrollment.63 Indian eligibility for such broad social pro-
grams rapidly expanded in the 1960s during the War on Poverty and Great Soci-
ety programs. But Indian eligibility to receive federal funding for such programs
arrived not because of their sovereign political status as nations, but “because
of their public nature and semi-corporate status established by the adoption of
constitutions and by-laws under the Indian Reorganization Act.”64

Even as tribes were being accorded a new status, as minority groups eligi-
ble for federal funding because of their poverty, in 1975 the Indian Self-Deter-
mination Act was passed, providing tribes, as governments, an opportunity



through self-determination contracts to administer programs that had previ-
ously been run by the BIA. Tribes, in effect, were made a part of the executive
branch insofar as these programs were conceived. The 1994 Tribal Self-Gov-
ernance Act expanded this process while providing tribes with greater leeway
in how they could use their funds.

The scope of federal executive power vis-à-vis tribes and individual Indi-
ans remains very broad; it generates problems in regard to tribal and individ-
ual Indian lands, tribal funds, and questions of tribal membership as well. In
part this is because the BIA, an executive agency and still the primary repre-
sentative of the federal government to Indian tribes, entails a synthesis of
both the legislative and executive functions of the government.65 As an
administrative agency it exercises new powers, while historically the actions
and decisions of administrative officers have been given great weight by fed-
eral courts, so that tribal challenges of such authority are often turned aside,
leaving Indians little recourse.

The Secretary of the Interior and the Bureau of Indian Affairs

The Interior Department, created in 1849, was originally responsible for over-
seeing the westward migration of the American people and the distribution of
public lands and resources. For much of its history it was a center of contro-
versy over corruption and opportunism as well as the sometimes brutal con-
trol of indigenous peoples and the frequent mismanagement of their lands
and natural resources.66 But the secretary of the interior, who has been
described as the “guardian of all Indian interests,” acts on behalf of the presi-
dent in administering federal Indian policy. In fact, the Supreme Court has
held that the secretary’s acts are “presumed” to be the acts of the president.67

Interior is home to a number of diverse and frequently competitive agen-
cies: the Bureau of Land Management, the Fish and Wildlife Service, Minerals
Management, the Bureau of Reclamation, the National Park Service, the
Bureau of Mines, the U.S. Geological Survey, and, of course, the BIA. Theo-
retically, Interior is also the nation’s principal conservation agency, and it has
responsibility for most of the nationally owned public lands and natural
resources, including over 500 million acres of federal land and trust responsi-
bilities for approximately 56 million acres of aboriginal lands.

From 1786 to 1849, Indian affairs were handled by the War Department.
In 1824, the secretary of war, John C. Calhoun, created the BIA in the War
Department and gave its employees such duties as administering appropria-
tions for treaty annuities, approving expense vouchers, and managing funds
designed to “civilize” Indians. Eight years later, in 1832, Congress authorized
creation of a commissioner of Indian affairs to head the BIA. In 1834, Con-
gress finally acted to officially acknowledge a Department of Indian Affairs,
also housed within the War Department. But the Office was transferred to the
Department of the Interior in 1849 in an effort to reduce the amount of armed
conflict between tribes and the U.S. military.
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The BIA has been engaged in a variety of sometimes devastating tasks
toward indigenous peoples over its long history: from Indian removal in the
1830s, to enforced confinement on reservations in the 1850s–1890s, to land
allotment and forced assimilation in the 1880s–1930s, to termination in the
1940s–1960s. Today, however, its primary tasks are centered on fulfilling the
federal government’s trust responsibilities (at a minimum, protecting tribal
lands, natural resources, and moneys) and implementing the related policies
of Indian self-determination and Indian self-governance.

The bureau is the largest agency in the Interior Department and employs
approximately 10,200 employees, nearly 90 percent of whom are Indian. The
bureau, despite having as its principal purpose that of serving the needs of
Indian tribes and their members, historically did not employ many Indians.
Indians were supposed to receive preference in employment as early as the
1830s, and again under a provision of the Indian Reorganization Act of 1934
it was stated that “the Secretary of the Interior is directed to establish stan-
dards of health, age, character, experience, knowledge, and ability for Indians
who may be appointed, without regard to civil-service laws, to the various
positions maintained, now or hereafter, by the Indian Office, in the adminis-
tration of functions or services affecting any Indian tribes. Such qualified
Indians shall hereafter have the preference to appointment to vacancies in
any such positions.”68

However, the percentage of Indians in the BIA rose from 34 percent in
1934 to only 57 percent in 1973. The majority of the positions held by Indians
were in the lower ranks, and few Indians held supervisory positions.69 Louis
Bruce (Mohawk-Sioux), the third Indian to head the BIA (Ely S. Parker, a
Seneca, was the first in 1869; Robert Bennett, an Oneida, was Bruce’s prede-
cessor in 1966–1969), was appointed in 1969, and in 1972 forcefully pushed to
institute Indian preference in hiring. This decision prompted a legal challenge
by several non–Indian Bureau employees who contended that Indian prefer-
ence violated the Equal Employment Opportunity Act of 1972.

The Supreme Court in Morton v. Mancari70 disagreed and held that the
BIA’s preferential policy did not constitute racial discrimination but was
rather a means to further the congressional goal of greater Indian self-govern-
ment, was meant to further the government’s trust obligations to Indians,
and was designed to minimize the negative effects of having non-Indians
administering Indian matters. In short, this opinion reconfirmed that the
relationship between Indians and the United States was based in the political
realm and not the racial realm.

Since this decision, Congress has included Indian preference provisions in
the enabling legislation of other federal agencies that also administer to the
needs of Indians, including the Indian Health Service in the Department of
Health and Human Services and the Office of Indian Education in the Depart-
ment of Education. The Indian preference policy, like affirmative action pro-
grams for minority groups, has not gone unchallenged.
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On October 19, 2000, Representative Curtis Weldon (R-PA), introduced a
bill, H.R. 5523, that would have repealed the Indian preference policy. It was
euphemistically titled the “Native Americans for Equal Rights Act,” and had
it been enacted it would have repealed all the preference policies applicable to
indigenous peoples dating back to the 1934 Indian Reorganization Act. Wel-
don’s bill did not generate much support because the Supreme Court in the
Cayetano decision earlier that year had strongly reaffirmed the federal gov-
ernment’s trust relationship to federally recognized tribes, though not for
Hawaiian natives, and expressed its support for the Mancari precedent,
upholding the political nature of tribes in their relations with the United
States. Thus, the Indian preference policy has survived the efforts of those
who have assailed and sought to dismantle affirmative action programs.71

Currently, the BIA has a number of specific organizational policies:

1. to act as the principal agent of the United States in fulfilling the nation-to-
nation relationship with recognized indigenous communities;

2. to carry out the responsibilities of the United States as trustee for property
and moneys it holds in trust for recognized tribes and individual Indians;

3. to encourage and assist Indian and Alaska Native people to manage their
own affairs under the trust relationship to the federal government;

4. to facilitate with maximum involvement of all indigenous people the full
development of their human and natural resource potential;

5. to mobilize all public and private aids to the advancement of recognized
indigenous people for use by them; and

6. to promote self-determination by utilizing the skill and capabilities of
indigenous people in the direction and management of programs for their
benefit.

One strength of the BIA’s organizational structure that makes it capable of
handling matters in a manner that benefits tribal nations is that “tribes are
recognized as legal entities or equivalent rank by the office regardless of what
level the office is on. Thus a tribe is able to exercise its fundamental sover-
eignty at all levels of government.”72 Tribes, in other words, always can draw
upon their basic legal rights as governing bodies, which sometimes gives
them a competitive edge over other applicants for federal funding.

The BIA has provided services directly to tribes, through self-determina-
tion contracts initiated in 1975, or for some tribes since 1988, through self-
governance compacts. These compacts are contractual arrangements
between the United States and compacting tribes designed to “ensure the
continuation of the trust responsibility of the United States to Indian tribes
and Indian individuals, . . . [and] to permit an orderly transition from Federal
domination of programs and services to provide Indian tribes with meaning-
ful authority to plan, conduct, redesign, and administer programs . . . that
meet the needs of the individual tribal communities.”73

The BIA serves over 1.2 million American Indians and Alaska Natives in



thirty-one states. The range of BIA programs is extensive and covers virtually
the entire range of services provided by state and local governments for non-Indi-
ans: elementary, secondary, and postsecondary education; social services; law
enforcement; judicial courts; business loans; land and heirship records; tribal
government support; forestry; agriculture and rangelands development; water
resources; fish, wildlife, and parks; road construction and maintenance; housing;
adult and juvenile detention facilities; and irrigation and power systems.

More important, as a result of the tribal self-determination and self-gover-
nance policies, over 90 percent of all appropriations are expended at the local
level, with tribes and tribal organizations under contracts or self-governance
compacts utilizing some 70 percent of that amount. Of course, although tribes
today have greater control over the federal dollars they receive, they are receiv-
ing in real terms less money than they were in 1977.

In a 2003 report, “A Quiet Crisis: Federal Funding and Unmet Needs in
Indian Country,” the Commission on Civil Rights reported that “despite a
marked increase in government wide funding beginning in 1993, a decline in
spending power has been evident for decades.”74 As Figure 3.1 graphically
shows, per capita spending by the federal government has increased far more for
the U.S. population overall than it has for indigenous peoples.

Specifically, from 1998 through 2004 the percentage of the total Depart-
ment of Interior budget for the Bureau of Indian Affairs has fluctuated, declin-
ing from 2000 to 2002. During this period, the BIA’s “funding of tribal prior-
ity allocations (grants to Native American governments for such basic
services as child welfare), for example, also declined from 42 percent of BIA’s
budget in 1998 to 35 percent in 2002, and may only be 33.3 percent of the
budget in 2004.”75

The assistant secretary of Indian affairs assumes the authority and
responsibility of the secretary of the interior for activities related to Indian
affairs. The assistant secretary is responsible for (1) providing the secretary
with advice on Indian matters, (2) identifying and acting on issues affecting
Indian policy programs, (3) establishing policy on Indian affairs, (4) acting as
liaison between the Department of the Interior and other federal agencies
that provide services to Indians, (5) representing the department in congres-
sional transactions, and (6) exercising secretarial direction and supervision
over the BIA.

The BIA, as of 2005, had twelve regions, or “area” offices. The area offices,
and the smaller “agency” and other offices within the areas (there are eighty-
three agencies, three subagencies, six field offices, and two irrigation project
offices), have the majority of the bureau’s direct contact with the tribes.76

Since the tribal self-governance project was established in 1988, providing
tribal governments with greater flexibility in the decision making and admin-
istration of their contracted programs, the BIA has been under pressure from
Congress to restructure itself and to downsize. This has come about because
of the general sense that the federal government should be reduced in size,
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and because tribal governments have assumed greater control and responsi-
bility for the administration of federal programs. However, in 1998 Congress
enacted a moratorium on the negotiation of new tribal contracts and com-
pacts, and failed to pass H.R. 1833, Title V, the permanent self-governance
legislation for the Indian Health Service. Consequently, at a time when tribes
were regaining a measure of genuine self-governing authority, Congress chose
to stymie the process.

The BIA, despite some improvement in its handling of Indian affairs, still
has a very uneven record when it comes to fulfilling its primary role as the prin-
cipal trust agent of the federal government. This record was evidenced by the
class-action lawsuit, Cobell v. Norton, discussed in the introduction, in which
the United States is being sued for having grossly mismanaged individual and
tribal trust accounts.

Besides mismanagement, incompetence, and failure to fulfill the trust
responsibility to tribes and individual Indians, the BIA has also been charged
with being extremely paternalistic toward Indian peoples and their resources.77

This approach dates back to the late nineteenth century, when Indians were
declared “legally incompetent” and treated as wards and the Indian agents lit-
erally assumed control of Indian lives. Although the express focus of federal
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Figure 3.1 Per Capita Government Expenditures, U.S. Population vs. Native American Popu-
lation, 1975–2000, in Current Dollars



Indian policy today is Indian self-determination and self-governance, the BIA
and the Department of the Interior still act occasionally in ways that are con-
trary to the idea of tribal autonomy.

The secretary of the interior must still sign off on certain tribal decisions—
e.g., amendments to tribal constitutions or transactions involving trust
resources. Herein is a conundrum. The principle, and sometimes the practice,
of trusteeship is, in some respects, opposed to the idea of tribal self-determi-
nation. For example, if the Navajo Nation Council seeks to issue a lease with
a coal company under terms the BIA considers unfair, the BIA may interpret
its trust responsibility as requiring it to disapprove the lease. This is clearly
frustrating to Navajo sovereignty but is in keeping with the BIA’s understand-
ing of the trust doctrine.78 Along with paternalism is the characterization of
the BIA as a “fear-ridden” organization, an entity whose members too often
fail to take action simply for fear that the action may be the wrong one.

Yet another criticism of the BIA also involves its mother agency and the
Department of Justice, and centers on the issue of conflict of interest. The
BIA is legally and morally responsible for protecting the Indians’ trust assets
from other interests. However, oftentimes threats to Indian resources come
from one of the Department of the Interior’s other agencies, such as the
Bureau of Mines or the Bureau of Land Management. Although the BIA is the
largest agency in the department, it lacks the political support other agencies
have. Thus Indians often lose when compromises are made at the secretarial
level between the adversarial bureaus. It is important to note that “although
this type of political compromise goes on within every executive agency, it
carries the danger that the tribes will be viewed merely as a weak political
interest rather than as a group to whom a fiduciary duty is owed.”79

This conflict extends to interdepartmental affairs as well. In the initial
stage of such conflicts, the BIA is represented by the solicitor of the Depart-
ment of the Interior. If the matter proceeds to court, the Department of Jus-
tice steps in. Lawyers for both departments, however, at times represent not
only tribal and Indian interests, but those of other agencies or departments.
As William Canby Jr. notes, “a private attorney could not ethically undertake
the representation of such clearly competing clients, but the government
attorneys regularly do.”80 Although President Clinton established the Office
of American Indian Trust in 1996 to ensure that the secretary of the interior’s
legal and moral obligations under the trust responsibility are performed in
accordance with the standards required by treaty, statutory, and case law,
there is still no solution to the inherent structural conflict of interest.

In the fall of 2000, however, the BIA took two steps that have somewhat
improved its relationship with indigenous nations. First, on September 8,
Assistant Secretary Kevin Gover, in remarkably candid comments during a
ceremony acknowledging the 175th anniversary of the BIA, officially apolo-
gized for all the harm his agency had done to America’s aboriginal peoples.
This admission, approved by the Clinton administration but not spoken on
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behalf of the United States, warrants an extended quote, since it represents
the first time a leader of the BIA has apologized for its treatment of tribes:

We have come together today to mark the first 175 years of the . . . BIA. . . . Before
looking ahead, though, this institution must first look back and reflect on what it
has wrought and, by doing so, come to know that this is no occasion for celebra-
tion; rather it is a time for reflection and contemplation, a time for sorrowful
truths to be spoken, a time for contrition. . . . [T]he first mission of this institu-
tion was to execute the removal of the southeastern tribal nations. By threat,
deceit, and force, these great tribal nations were made to march 1,000 miles to the
West. . . . [A]s the nation looked to the West for more land, this agency partici-
pated in the ethnic cleansing that befell the western tribes. War necessarily begets
tragedy, . . . yet in these more enlightened times, it must be acknowledged that
the deliberate spread of disease, the decimation of the mighty buffalo herds, the
use of poison alcohol to destroy mind and body, and the cowardly killing of
women and children made for tragedy on a scale so ghastly that it cannot be dis-
missed as merely the inevitable consequences of the clash of competing ways of
life. . . . And while the BIA employees of today did not commit these wrongs we
acknowledge that the institution we serve did. We accept this inheritance, this
legacy of racism and inhumanity. And by accepting this legacy, we accept also the
moral responsibility of putting things right.81

It is ironic that such an apology and admission of guilt came during a time
when the assistant secretary himself was an Indian (Gover was Pawnee) and
90 percent of the BIA’s personnel were American Indian. In essence, Ameri-
can Indian peoples are apologizing for historical actions and events conducted
against their own people by non-Indians who staffed the BIA until late in the
twentieth century.

Former Assistant Secretary Gover’s “apology” for the BIA’s sordid histori-
cal treatment of Native peoples appears to have inspired a similar movement
in Congress. On April 19, 2005, Senator Sam Brownback (R-KS) and two others
introduced S.J. Resolution 15, “Native American Apology Resolution,” that, if
enacted, would formally “acknowledge a long history of official depredations
and ill-conceived policies by the United States Government regarding Indian
tribes and offer an apology to all Native People on behalf of the United States.”

As Brownback noted in his remarks accompanying the resolution, this
measure would not authorize or serve as a settlement of any claim against the
United States, nor would it settle the many ongoing challenges Native peo-
ples continue to face. “But,” he said, “it does recognize the negative impact
of numerous deleterious federal acts and policies on Native Americans and
their cultures. Moreover, it begins the effort of reconciliation by recognizing
past wrongs and repenting for them.”82

The awkward relationship between tribal nations, the Interior Department,
and the BIA will no doubt continue. But as Robert McCarthy noted in his
extensive article on the BIA, “tribes undoubtedly will assume a greater role not
only in administration of federal and tribal trust resources but also in resolving
the vexing issues of trust reform and reorganization of the BIA . . . The growing
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tension between greater tribal self-governance and the continuation of the
federal trust responsibility raises important questions for the future of federal
Indian policy. Their resolution may present an opportunity to remedy an
equally difficult dilemma: the persistent conflict between aggressive enforce-
ment of the federal trust responsibility and competing government interests.”83

THE U.S. SUPREME COURT AND INDIAN AFFAIRS

Section 1 of article 3 of the Constitution creates “one Supreme Court.” In
the early years of the American republic, the federal judiciary was consid-
ered the weakest of the three branches because, according to Alexander
Hamilton, it lacked the “strength of the sword or the purse” and had neither
“force nor will, but only judgment.” The individual most responsible for
changing this perception was Chief Justice John Marshall. In the pivotal case
Marbury v. Madison in 1803, the justices, in an opinion read by Marshall,
held that the Constitution is “the fundamental and paramount law of the
nation” and that “an act of the legislature repugnant to the constitution is
void.” This decision established the Supreme Court’s power of judicial
review. This is the power to declare congressional acts invalid if they violate
the Constitution.

Throughout its history, the Supreme Court (and to a lesser extent the fed-
eral courts of appeal and the U.S. district courts) has played a seminal role in
elaborating on the distinctive status of tribes and the tribal-federal-state rela-
tionship. In fact, besides establishing the power of judicial review, the
Supreme Court has also established several important doctrines of law that
still are available for use, including that the U.S. Constitution is not applica-
ble to tribal nations who derive their sovereignty not from the American peo-
ple but from their aboriginal status (see appendix D, which prints the text of
Talton v. Mayes [1896], the case that established this doctrine); that Indian
treaties are equal in stature to foreign treaties; that tribes reserve all those
rights not expressly ceded in treaties or agreements; and that Indian land title
is as “sacred as the fee-simple title of whites.”

By contrast, the Court has also developed a number of legal doctrines that
have been used at times to diminish or even quash the sovereign rights of
tribes and individual Indians, including the doctrine of discovery (giving
European nations and later the United States legal title to Indian-occupied
lands); the doctrine of plenary power (that the United States has virtually
“absolute and unlimited authority” over Indians); the idea of Indians as
“wards” of the government with the Congress acting as “guardian” of Indian
interests; the political question doctrine (which until 1980 often denied tribes
a legal forum to test their complaints against the government, since the
Court frequently ruled that disputes between tribes and the government were
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“political,” not legal, issues); and the rule that the Supreme Court may
implicitly abrogate Indian treaty rights.

The Supreme Court’s role in elaborating the status of indigenous peoples
has been chronicled by a variety of scholars. Some posit that the Court is the
most helpful branch for tribes and is their best hope of securing justice.84 Oth-
ers stress that the Court is “the most dangerous branch” to Indians and acts
as the tribes’ chief antagonist.85 Recent scholarship, on the other hand, points
out that while the Court appears to be the most logical place for tribes to
secure justice, the present trend in defining the political status of tribes and
their relationship to the states and federal government threatens to wipe out
or dramatically reduce the important legal strides tribal nations have made
since the 1970s in such areas as hunting and fishing rights, tribal-state rela-
tions, criminal and civil jurisdiction, taxation, and sovereign immunity.86

President Bush’s nomination of the conservative judge John Roberts Jr. in
2005, first to replace the retired Sandra D. O’Connor, and then his renomina-
tion of Roberts to fill the chief justice position after William Rehnquist’s death
from thyroid cancer, is a profoundly important development for the court and
the nation, and for the field of federal Indian law. O’Connor, while also a
conservative jurist, in recent years had rendered several strong rulings support-
ive of tribal sovereignty and treaty rights (e.g., Minnesota v. Mille Lacs Band of
Chippewa Indians, 1999), though her overall voting record on indigenous
issues was usually less supportive of Native rights. With Rehnquist’s passing in
the fall of 2005, President Bush was given the opportunity not only to change the
Chief Justiceship, but also to nominate yet another conservative to the bench.
After the debacle with Harriet Mier’s nomination, Bush tapped Samuel Alito, a
federal appeals judge with even more impressive conservative credentials.

One positive development that has emerged on the judicial scene in
recent years, largely as a result of the many harsh rulings handed down by the
Supreme Court in the last two decades, has been the collaborative effort of
the Native American Rights Fund (NARF) and the National Congress of
American Indians (NCAI) which joined forces in 2002 to create the Tribal
Supreme Court Project. This joint effort was called for “to coordinate and
strengthen the advocacy of Indian issues before the Supreme Court, and ulti-
mately to improve the win-loss record of tribes before that tribunal.”87 The
Working Group presently has over 200 lawyers and academics who specialize
in Indian law. They share e-mail and regularly hold conference calls to dis-
cuss pending cases, to assess legal strategy, and to share ideas.

TRIBAL-STATE RELATIONS

As we have seen, the political relationship between tribal nations and the fed-
eral government is outlined simply in the commerce clause of the Constitu-



tion. But the equally important relationship between Indian nations and the
states is not outlined in the organic documents of the United States, state
constitutions, or tribal constitutions or codes. It is generally accepted by all
three sovereigns that the primary relationship for most tribes is at the federal
level. In fact, one federal court declared in 1959 that tribes have “a status
higher than that of states.”88 This is because of the nation-to-nation relation-
ship tribes enjoy with the federal government, rooted in internationally rec-
ognized treaties and the trust doctrine.

States, for their part, cannot enter into treaties; only nations may do that.
Moreover, eleven western states (North Dakota, South Dakota, Montana,
Washington, Wyoming, Idaho, Utah, Oklahoma, New Mexico, Arizona, and
Alaska) in their constitutions forever disclaimed jurisdiction over Indian
property and persons and declared that the state would never attempt to tax
lands held in trust for the Indians by the federal government. For example, the
Arizona Constitution declares in article 20, section 4, that:

The people inhabiting this State do agree and declare that they forever disclaim all
right and title to the unappropriated and ungranted lands lying within the bound-
aries thereof and to all lands lying within said boundaries owned or held by any
Indian or Indian tribes, the right or title to which shall have been acquired
through or from the United States or any prior sovereignty.

Despite the clarity of such constitutional provisions, states have tended
to disregard these important clauses. The history, therefore, of tribal-state
relations has been contentious for a long time. Tribes and states today stand
as mutual, if different, sovereigns. In the thirty-four states where federally
recognized tribes live, the two sovereigns share contiguous lands, with every
reservation or Indian community being surrounded by a state’s borders.
Equally important, the two polities share common citizens. That is, tribal
citizens who live within reservations enjoy tribal, state, and federal citizen-
ship, while non-Indian residents of reservations enjoy state and federal citi-
zenship but are not tribal citizens.

Although sharing a level of citizenship and land masses, the two sover-
eigns have jealously guarded and been protective of their collective politi-
cal, economic, and cultural resources. Tribes resent the states’ constant
attempts to tax and regulate their lands, wages, and industries, and are dis-
pleased that many states are still reluctant to concede the reality of tribal
sovereignty and recognized tribal competence to handle increasing amounts
of regulatory, judicial, and administrative duties. States, especially the
western states, resent the fact that they lack basic jurisdiction over Indian
lands and may not tax those territories without congressional and tribal
consent.

The reasons for this tension date back to the colonial period and the
debates about whether a central government or the individual colonies/states
should manage Indian affairs. At the Philadelphia convention in 1787 it was
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determined that Congress would have exclusive control over trade relations
with the sovereign tribes and that the national government would continue
the treaty relationship with indigenous nations that other European sover-
eigns had practiced.

Later, as the United States expanded west, the enabling acts admitting
most states to the Union were required to contain disclaimer clauses recog-
nizing the federal government’s exclusive jurisdiction over the nation’s
Indian affairs. These three factors—congressional plenary (exclusive) power,
treaties, and state disclaimer clauses—along with tribal sovereignty effec-
tively excluded states from any direct involvement in tribal affairs.

The Supreme Court in Worcester v. Georgia (1832) provided the first
focused analysis of the tribal-state relationship. The court held that state
laws could have no force within Indian Country unless Congress authorized
such state action. Chief Justice John Marshall declared that “the treaties and
laws of the United States contemplate the Indian territory as completely sep-
arated from that of the states; and provide that all intercourse with them shall
be carried on exclusively by the government of the Union.” Along with fed-
eral exclusivity, the doctrine of tribal sovereignty was also relied on by Mar-
shall to bar state intrusion into internal tribal affairs.

The Marshall doctrine, which judicially firmed up the constitutional
wall separating tribes from states, gradually grew porous, however, as non-
Indians moved into Indian Country. For as whites moved in, so too did vari-
ous elements of state jurisdiction. There have been five major state intru-
sions. Ironically, each of these was precipitated by federal action: (1) United
States v. McBratney (1881), which held that states had criminal jurisdiction
over non-Indians who commit crimes against other non-Indians within
reservations; (2) the General Allotment Act (1887), which in individualizing
Indian lands gave states jurisdiction over descent and partition and also
authorized the state to tax any Indian allotment that left federal trust status;
(3) Public Law 280 (1953), which initially gave five states complete criminal
and some civil jurisdiction over Indian reservations located within their bor-
ders; (4) termination laws (1953–1960s), which legally ended the life of the
“terminated” tribe, save for treaty rights; and (5) the Indian Gaming Regula-
tory Act (1988), which required tribes who wanted to operate lotteries, slot
machines, blackjack, and other casino-type games to negotiate compacts
with the states.

Notwithstanding these intrusive measures and the special political cir-
cumstances of the Indians in the states of New York and Oklahoma, which
enjoy considerable jurisdiction over the tribes because of unique historical
circumstances, until recently the general rule remained that state laws were
of no force within the territory of an Indian tribe in matters affecting Indians.
This was the case unless Congress had expressly delegated authority to the
state, or unless a question involving Indians also involved non-Indians to a
degree significant enough to give the state jurisdiction.
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States for their part have frequently sought ever greater jurisdiction
within Indian Country, despite the important constitutional and legal barri-
ers that preclude this. By 1980, the Supreme Court had shifted away from a
reliance on tribal sovereignty as a major check on state law. In its place the
Court had erected a two-part test to determine which state laws could be
applied in Indian Country without congressional consent: the federal pre-
emption test (if a state law is inconsistent with federal law or interferes with
overriding federal and tribal interests, it is voided) and the infringement test
(if a state’s action infringes on the rights of reservation Indians to be self-gov-
erning, it is nullified).

The importance of these tests, however, has been seriously eroded by a
series of Supreme Court rulings in the 1980s, 1990s, and 2000s: Montana v.
United States (1980), Cotton Petroleum v. New Mexico (1989), Brendale v.
Confederated Tribes and Bands of Yakima Indian Nation (1989), County of
Yakima v. Yakima Nation (1992), South Dakota v. Bourland (1993), Seminole
Tribe of Florida v. Florida (1996), South Dakota v. Yankton Sioux Tribe
(1998), Alaska v. Native Village of Venetie Tribal Government (1998), Atkin-
son Trading Co. v. Shirley (2001), Nevada v. Hicks (2001), and City of Sherrill,
New York v. Oneida Indian Nation of New York (2005). These cases have
turned the previous century and a half of federal Indian policy and judicial
precedent on its head, and they threaten tribal sovereignty at a time when the
doctrine of tribal self-determination is evolving into a permanent presence
after a century of direct attacks.

The operating presumption of the John Roberts–led Supreme Court is that
state law now is applicable in Indian Country unless the affected tribe can
show that the state’s action will have a significantly adverse impact on the
tribe or its resources. As the Court put it in Brendale, “The impact must be
demonstrably serious and must imperil the political integrity, the economic
security, or the health and welfare of the tribe.” “This standard,” insisted Jus-
tice White, “will sufficiently protect Indian tribes while at the same time
avoiding undue interference with state sovereignty and providing the cer-
tainty needed by property owners.”

Tribes and States as Cooperative Sovereigns

Since before the Supreme Court began its direct assault on tribal rights, tribes
and states have occasionally cooperated to avoid expensive litigation when
their rights have conflicted or when both have seen it was in their interests to
negotiate. They have done so at times with support of federal law or presi-
dential directive and at times independently of federal involvement.

In 1978, for example, three national organizations—the National Confer-
ence of State Legislatures, the National Congress of American Indians, and the
National Tribal Chairman’s Association—formed the Commission on State-
Tribal Relations. This was the first nationally organized effort to better inter-
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governmental relations between tribes and states. The commission’s broad
goal was “to enable states and tribes to coordinate their responsibilities and
activities without threatening or challenging the jurisdiction of either govern-
ment.”89 The commission’s leaders assumed that the federal government
would continue to wield its extraordinary power in the field of Indian affairs
but believed that it behooved states and tribes to seek solutions through agree-
ments and compacts when possible.

This commission was active into the 1980s, but with the demise of the
National Tribal Chairman’s Association, a new cooperative entity was forged
within the National Council of State Legislatures (NCSL) in 1990 at the
behest of a number of concerned state lawmakers who realized a renewed
need to find more amicable approaches to state-tribal relations. These law-
makers created a Task Force on State-Tribal Relations that sought to develop
new institutional arrangements and because they worked to “publicize effec-
tive working relationships and agreements between Indian tribes and state
governments.”90

The Task Force arranged a dozen meetings around the country and pro-
vided a forum for tribal members, state legislators, federal officials, and oth-
ers to speak on topics like gaming, government-to-government relations,
tribal sovereignty, taxes, state-tribal agreements, and other topics. Acknowl-
edging that “cooperative state-tribal government relationships are difficult to
establish,” the Task Force nevertheless proceeded to craft a short book, States
and Tribes: Building New Traditions (1995) that outlined and discussed the
numerous achievements in intergovernmental agreements that had already
been put in place. The book discussed the opportunities available through
agreements, but also included chapters that focused on cooperative arrange-
ments that had been put into place in areas such as health, education and
welfare, economic development, taxes, natural resources, and environmental
regulation.

Soon, a new joint proposal between the NCSL and the NCAI was estab-
lished in 1998 with funding from the W.W. Kellogg Foundation that set out to
promote intergovernmental cooperation between states and tribes by research-
ing, assessing, and disseminating vital information, particularly in the face of
federal devolution of programs.91 Specifically, the broad goals of the project
include the following:

• Promote an understanding of tribal sovereignty and governance by state
legislators, and promote an understanding among tribal leaders regarding
issues and processes of state governance in an attempt to alleviate some of
the basic and historical mistrust that tribes may feel toward states.

• Create and maintain neutral forums that are comfortable for and con-
ducive to fostering improved state-tribal leader relationships.

• Understand how to form effective state-tribal agreements to meet mutual
interests.

• Create and institutionalize resource networks.92



The staff of the NCSL/NCAI Project has produced several helpful reports in
the States and Tribes: Building New Traditions series on critical topics under
the guidance of the project’s interracial and interinstitutional advisory council.
Topics have included “Welfare Reform on Tribal Lands: Examples of State-
Tribal Collaboration” (2004), “Tribal Trust Lands: From Litigation to Consul-
tation” (2004), “Traffic Safety on Tribal Lands” (2004), “Indian Gaming in the
States: Dispelling Myths and Highlighting Advantage” (2005), and “Homeland
Security and Indian Country” (2005).

Traffic Safety on Native Land: A Case Study

Traffic safety is an important subject for citizens and lawmakers alike. As
Melissa Savage noted in a recent report, each year nearly 42,000 Americans
are killed in vehicular crashes in the United States, with hundreds of thou-
sands more being injured. In fact, vehicle crashes cause more deaths for people
between the ages of 1 and 34 than any other social problem. Besides dealing
with the trauma of death or injury, these accidents, in 2000, cost society about
230 billion dollars. States have enacted many laws to confront this problem—
49 states have seat belt laws (except for New Hampshire) and all 50 states have
child passenger protection laws. As a result, child passenger fatalities have
decreased by nearly half in the last 25 years. Moreover, in August 2004 it was
announced that safety belt use had reached 79 percent, saving an estimated
1,000 lives and 3.2 billion dollars.

However, statistics for minorities are much less flattering, with studies
showing that Latinos, African Americans, and American Indians have more
crashes, greater reluctance to wear seat belts, and more drinking and drug prob-
lems. In fact, “Native Americans have the highest risk of motor-vehicle related
deaths of all ethnic groups. In some tribes fatality rates are two to three times
higher than all other races.”93 See figures 3.2 and 3.3 which chart this depress-
ing reality over the last 25 years.

A severe shortfall in political officers, an increasing lack of jurisdiction
over non-Indian traffic violators, and a critical shortage of funding for roads
are just some of the challenges facing tribal governments in their efforts to
cope with traffic safety issues. Savage concludes her report by suggesting that
tribal leaders, state lawmakers, public health professionals, and other inter-
ested parties partner with advocacy groups like Mothers Against Drunk Driv-
ing (MADD); develop public awareness and educational campaigns that
address the distinctive cultural issues in Indian Country; and that tribal gov-
ernments enact more stringent laws regarding passenger protection, drunk
driving, and child passenger safety.94
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Source: NCSA, NHTSA, FARS 1975–2002. Melissa Savage, “Traffic Safety on Tribal Lands” (2004): 3.

Figure 3.2 Fatal Motor Vehicle Crashes on Indian Reservations
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Figure 3.3 Percent of Alcohol-Related Crash Fatalities
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Northwest Tribes and the State of Washington: A Case Study

Historically, the twenty federally recognized treaty tribes in what is now Wash-
ington state, including the Yakama, Nisqually, Puyallup, Snohomish, Squamish,
and others, lived on the major river systems. Their cultures, ceremonial life, and
economies evolved around fishing, hunting, and gathering of natural resources. As
whites moved into the territory, the federal government negotiated treaties with the
tribes in 1854 and 1855 in which the Indians sold a majority of their lands but
retained some as their exclusive homeland, and secured treaty guarantees of spe-
cific rights like fishing for salmon both on and off the reservation. A common pro-
vision in most of these treaties dealt with the all important right to hunt and fish. In
one treaty it read, “The right of taking fish, at all usual and accustomed grounds and
stations, is further secured to said Indians in common with all citizens of the Terri-
tory, and of erecting temporary houses for the purpose of curing, together with the
privilege of hunting, gathering roots and berries, and pasturing their horses on open
and unclaimed lands.”95

These treaty provisions were subsequently ignored by local whites, state offi-
cials, and federal officials. By the 1960s, Indians had begun legal efforts to reclaim
their ignored and abused treaty right to fish. As Indians sought to exercise these
rights, they faced intense resentment and outright violence from non-Indian fisher-
men (both commercial and sport) and were often arrested by state wildlife officials
who had come to view salmon fishing as their exclusive domain. The federal gov-
ernment, as the tribe’s treaty partner and trust agent, filed suit on behalf of the twenty
tribes in 1971. The three-year case was heard by federal district court judge George
Boldt. Judge Boldt rendered his decision in 1974 in United States v. Washington,
which reaffirmed the treaty fishing rights of the Indians, recognizing that they were
entitled to 50 percent of the harvestable salmon and steelhead trout, but also estab-
lished that there should be comanagement of the fish by the tribes and the state.

The state continued to challenge the Indians and their hard-won fishing rights
victory until 1983, even though the U.S. Supreme Court upheld the lower court’s
ruling in 1979. In the subsequent three decades, despite many fits and starts, a num-
ber of cooperative measures have unfolded between the tribes, the state, and the
federal government aimed at achieving the common goal of protecting, restoring,
and enhancing the productivity and diversity of salmon and their habitat. Several
specific features have made this possible:

♦ In 1974 the treaty tribes formed the Northwest Indian Fisheries Commission
(NWIFC) to assist them in carrying out orderly and biologically sound fisheries poli-
cies and to provide member tribes with a unified voice on fisheries management and
conservation issues.

♦ In 1984–1985 a tribal-state plan (called the Puget Sound Management Plan) for
cooperative management of fisheries in the Puget Sound was jointly developed by
the tribes and the state and approved by the federal court that had been overseeing
management of the fishery because of the ongoing conflict since 1974.
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♦ In 1985 the Pacific Salmon Treaty was negotiated between Canada and the United
States, with tribes, the state, federal fisheries officials, and sport and commercial fish-
ing groups playing an important role in its development.

♦ In 1986 the treaty tribes and Washington State’s Department of Fisheries (DOF)
developed a number of watershed management plans throughout Puget Sound.

♦ In 1987 a final version of the Timber-Fish-Wildlife (TFW) agreement was approved.
This agreement between tribal delegates, the timber industry, environmental organi-
zations, and state officials provides for a joint decision-making process in which
these various entities cooperatively manage all these vital resources.

♦ In July 1989 a memorandum of understanding was negotiated between the tribes
and the state. This memorandum focused on the environmental protection of the
fisheries and wildlife resources, and all parties agreed that it was imperative that a
plan be developed to protect, restore, and enhance habitat for these resources. It was
also agreed that successful restoration and enhancement efforts would require edu-
cational outreach efforts involving constituencies of each of the parties. Priorities
were to be developed within the government-to-government relationship envisioned
in the memorandum.

♦ In August 1989 Governor Booth Gardner and the leadership of the state’s twenty-six
federally recognized tribes signed a “Centennial Accord.” This measure established
a framework for a government-to-government relationship and instituted procedures
to assure execution of that relationship. Importantly, each party to the accord
expressed respect for the sovereignty of the other party.96

♦ Between 1999–2002 treaty tribes implemented the Hatchery Reform process, which
is a systematic and science-driven effort to address how salmon hatcheries can help
recover and conserve naturally spawning salmon populations.

♦ In 2004 the Skokomish Tribe purchased 175 acres of floodplain and wetlands along
the lower Skokomish River in an attempt to preserve that important salmon spawn-
ing habitat.

♦ In February 2005 the treaty tribes named Michael Grayum as executive director of
the NWIFC. Grayum replaced James Anderson, who was executive director for over
two decades. NWIFC employs seventy-five full- and part-time employees who pro-
vide services and support to the twenty member tribes.97

But deep fault lines remain between the two sovereigns, and progress is slowed
by cultural misunderstandings, skepticism, and the finiteness of resources. Litiga-
tion, therefore, remains the most common technique to settle differences, though
there is little evidence that it helps to promote a deeper mutual understanding of
problems and needs.

The intergovernmental relationship between tribes and states is a dynamic one.
It is complicated by the overarching presence of the federal government, which on
one hand has treaty and trust obligations to tribal nations, but on the other hand is
constitutionally wedded to the states. Relations will improve, from a tribal perspec-
tive, only if states recognize the fact that tribes are sovereign entities entitled to gov-
ern the lands and peoples within their borders. Tribes, states contend, must be will-
ing to consider the interests of the state if they are embarking on economic
development or environmental decisions that may have implications beyond the
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reservation’s borders (e.g., whether a tribe should be a “host” to low-level nuclear
radioactive wastes despite state objections).

And while jurisdictional uncertainties and economic competition will persist,
there is growing hope that the two sovereigns will come to recognize the rights of
the other to protect the health, safety, and welfare of its own citizens; to engage in
economic development that is appropriate for their communities; and to regulate
their natural resource endowments and environmental quality, and that this may
lead to more cordial relations.

CONCLUSION

The study of an intergovernmental relations matrix that includes tribes will
remain a complex and tedious field. Complicating factors are legion. They
include the sheer diversity of tribes (562 indigenous polities) in Indian Coun-
try; the political and economic powerlessness of a majority of these tribal
groups, who must turn to Congress for assistance; the frequent contentious-
ness of the western states; the inherent conflicting goals of the BIA98 and
larger conflicts of interest within the Department of the Interior; the fact of
the tribes’ persistent extraconstitutional status, based on preexisting treaties
and agreements and inherent sovereignty; and the generally anti-Indian
stance of the Rehnquist Court on various substantive issues—e.g., criminal
jurisdiction, religious freedom, state taxation, and zoning of Indian lands.

How the committees and subcommittees on Indian affairs, the Supreme
Court, the president and his Indian affairs appointees, the BIA, the general
public, and the tribes interact will largely determine the future of U.S. Indian
policy. The Committee on Indian Affairs, under the leadership of Senators
John McCain and Byron L. Dorgan, has developed fairly amicable political
relations with many tribes. Whether this relationship will be sustained in the
face of George W. Bush’s presidency, Republican control of the House, GOP
dominance of many state governments, and the conservative ideology of the
Supreme Court, or revert to some older pattern emphasizing assimilation ver-
sus the recognition of tribes as small nations whose members also happen to
have American citizenship, is impossible to know.
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A History of 
Federal Indian Policy

The Indians must conform to “the white man’s way,” peaceably if they will,
forceably if they must. They must adjust themselves to their environment, and
conform their mode of living substantially to our civilization. This civilization
may not be the best possible, but it is the best the Indians can get. They cannot
escape it, and must either conform to it or be crushed by it.

Commissioner Thomas J. Morgan, 18891

In the course of numerous journeys that I made through the great inland archi-
pelago of the nation’s reservations during the first half of the 1990s, it became
increasingly evident that a revolution was underway in Indian country. It is an
upheaval of epic proportions that encompassed almost every aspect of Indian
life, from the resuscitation of moribund tribal cultures and the resurgence of
traditional religions, to the development of aggressive tribal governments
determined to remake the entire relationship between Indians and the United
States. . . . For the first time in generations, Indians were shaping their own des-
tinies largely beyond the control of whites. Talented tribal leaders were seek-
ing innovative ways to define the place of the tribes in the modern world.
Inspired individuals were reinventing Indian education, rewriting tribal histo-
ries, helping to bring about a remarkable resurgence of traditional religions,
and coming to grips with the alcoholism and social pathologies that blight
reservation communities.

Fergus Bordewich, 19962

A FEDERAL INDIAN POLICY OVERVIEW

The indigenous nations’ struggle to retain and exercise a measure of their
original political independence in the face of persistent and, at times, oppres-
sive federal policies aimed at the forced Americanization and coercive assim-
ilation of tribal citizens forms the bulk of the story in this book. But there is
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more to it. The federal government’s policies, most of which were aimed at
the absorption of Indians, have had a discernible if variable impact on tribal
nations, variable in part because these policies themselves were ambiva-
lent—created at different times, by different individuals and administrations,
for different purposes, and for varied tribal nations. And as a result of the undu-
lating and unpredictable nature of history, combined with the interaction
between the force of federal policies and the responses of indigenous nations
to those policies, Native America is, not surprisingly, vastly different today
than it was in 1900, 1800, or 1700.

Table 4.1 provides a general overview of the major policies and laws, and
tribal responses to those directives, from the early American period to the
present. Of course, such linear charts, as useful as they are, are inherently
flawed in that policies do not simply terminate at particular dates. For exam-
ple, Indian removal, the forced relocation of Indians from their homelands to
lands west of the Mississippi, did not begin and certainly did not end in the

American Indian dancers perform ritual dance steps while marching in Plymouth, Massachusetts, November
23, 2000. About 250 American Indians from around North America took part in the march as part of National
Day of Mourning activities in Plymouth, an annual event that commemorates the atrocities Indians have suf-
fered since the Pilgrims arrived in 1620, including massacres, confinement, dispossession, and ethnocide.
Photo courtesy of AP/World Wide Photos.
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so-called Indian removal period of the 1830s–1850s. Many tribes, in fact, had
already been forced out of their homes prior to the 1830 Indian Removal Act,
and many thousands of Indians were required to relocate or remove long after
the official policy ceased in the 1840s. These later removals were the result of
land conflicts (the Navajo-Hopi land dispute from the 1860s to the present) or
the construction of dams which required Indians to abandon their homes
(e.g., Seneca Indians being forced to relocate because of the construction of
the Kinzua Dam in the northeast).

As another example, reservations were still being established after the
1890s, and they may still be established today. The secretary of the interior is
authorized under the Indian Reorganization Act of 1934 to create new Indian
reservations at his discretion. Nevertheless, table 4.1 provides an accurate, if
overgeneralized, way to assess the historical unfolding of the indigenous-fed-
eral relationship.

Students and interested readers seeking details of these policies and
tribes’ reactions to them can find this information in a number of texts,
including Francis Paul Prucha, The Great Father: The United States Gov-
ernment and the American Indians, 2 vols. (1984); Angie Debo, A History of
the Indians of the United States, (1970); Wilcomb E. Washburn, ed., The
American Indian and the United States: A Documentary History, 4 vols.
(1973); Peter Nabokov, ed., Native American Testimony: A Chronicle of
Indian-White Relations from Prophecy to the Present, 1492–1992 (1992);
Colin G. Calloway, First Peoples: A Documentary Survey of American
Indian History (1999); and Philip J. Deloria and Neal Salisbury, eds., A Com-
panion to American Indian History (2002).3 While it is not possible to pro-
vide a detailed policy history here, a synopsis of the major eras will provide
some needed historical context.4

THE FORMATIVE YEARS (1775–1820s)

Within the first decade of the federal government’s existence the fledgling
democracy’s inexorable need to expand led to increased conflict between
indigenous and nonindigenous peoples.5 This expansion was overseen by a
Congress and president intent on exerting their authority in Indian affairs by
following certain policies: the promotion of civilization and education of
Indians, the regulation of trade and commerce with tribes, the establishment
of territorial boundaries between the two peoples, the use of treaties to main-
tain peace with tribes and to purchase Indian lands, and letting states know
that they lacked any constitutional authority in the field of Indian policy.6

The U.S. Supreme Court during these crucial embryonic years signaled it
was a part of the ruling alliance when it handed down an important decision,
Johnson v. McIntosh (1823), that set a new tone in federal Indian policy. Chief
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Justice John Marshall declared that, based on the doctrine of “discovery,” the
European states, and the United States as their successor, secured legal title
to Indian lands. Indian land rights were not entirely disregarded, but were
necessarily reduced even though tribes were not direct parties in this lawsuit
and were in fact separate nations.

INDIAN REMOVALS, RELOCATIONS, AND RESERVATIONS (1830s–1880s)

Despite laws like the Trade and Intercourse Acts (1790, 1802, and 1834),
which placed severe restrictions on whites who had aspirations of entering
Indian lands to trade or settle, and the Civilization Fund Act of 1819, which
established the U.S. goal to “civilize” the Indians as an act of humanity, fric-
tion continued to mount between the ever-increasing and land hungry non-
Indian population and the tribal nations. As result, the eastern tribes, partic-
ularly those in Georgia, faced mounting pressure from state and local
authorities to surrender their lands and political status. The proposed “solu-
tion” to the conflict was the removal of Indians to country west of the Mis-
sissippi River, where it was thought the tribes would be able to live in isola-
tion, apart from the corrupting influence of whites.

The idea for Indian removal was first proposed by Thomas Jefferson and was
also supported by Presidents Monroe and Adams. However, it was President
Andrew Jackson who would see to it that a removal policy was implemented by
Congress via a congressional law in 1830.7 Tribes were compelled to sign a
number of removal treaties in which they ceded virtually all their aboriginal
territory in the east in exchange for new lands west of the Mississippi.8

The 1830s and 1840s witnessed the coerced migration of thousands of
Indians from the southeast, to the Ohio and beyond the Mississippi valley,
under a program “that was voluntary in name and coerced in fact.”9 The
harshness of removal was most vividly seen in the brutal experiences of the
Five Civilized Tribes. The Cherokee Nation, who termed their trip to Indian
Territory the “Trail of Tears,” lost four thousand of their citizens during the
march from their homelands in the southeast to present-day Oklahoma.

Federalism was another factor that complicated relations between Indian
nations and whites during this period, since there was intense conflict
between the federal and state governments over which sovereign was ulti-
mately in charge of Indian policy. The tension peaked in the so-called Chero-
kee cases: Cherokee Nation v. Georgia (1831) and Worcester v. Georgia
(1832). In Cherokee Nation, the Supreme Court declared that Indian peoples
constituted “domestic dependent nations” whose citizens were nonetheless
“in a state of pupilage and subject to the guardianship protection of the fed-
eral government.”

In Worcester, however, Chief Justice Marshall stated that tribes were
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“distinct political communities, having territorial boundaries, within which
their authority is exclusive.” Tribal nations, said Marshall, retained enough
sovereignty to exclude the states from exercising any power over Indian peo-
ples or their territories. Why the seemingly different conclusions by the same
court? In large part because Marshall and the Court had been asked to decide
different questions. In Cherokee Nation, Marshall provided a definition of the
relationship between tribes and the federal government. In Worcester, the
chief justice and the Court were called on to articulate the tribal-state rela-
tionship. Hence, Deloria and Lytle assert that “The Cherokee Nation Cases
should be considered as one fundamental statement having two basic thrusts
on the status of Indian tribes.”10 Furthermore, two related aspects of tribal
sovereignty emerge from these cases: “Tribes are under the protection of the
federal government and in this condition lack sufficient sovereignty to claim
political independence; tribes possess, however, sufficient powers of sover-
eignty to shield themselves from any intrusion by the States and it is the fed-
eral government’s responsibility to ensure that this sovereignty is pre-
served.”11

In the wake of Indian removal, the federal government implemented the
reservation policy by the mid-1850s. The new policy was administered by the
BIA, which was moved from the War Department, where it had been since its
inception in 1824, to the newly formed Department of the Interior. From the
federal government’s perspective, reservations had become necessary because
of the discovery of gold in the 1830s, new land acquisitions by the United
States (e.g., Texas in 1846 and much of the Southwest in 1848 under the
Treaty of Guadalupe Hidalgo), and the construction of railroads that linked
both coasts and expedited westward travel.

Gradually, however, expansionist forces largely out of the government’s
control precluded keeping the Indians and whites apart, and slowly reserva-
tions came to be viewed as social laboratories for “civilizing” the Indians.12

As Commissioner of Indian Affairs Francis A. Walker explained in 1872: “The
reservation system affords the place for thus dealing with tribes and bands,
without the access of influences inimical to peace and virtue. It is only nec-
essary that Federal laws, judiciously framed to meet all the facts of the case,
and enacted in season, before the Indians begin to scatter, shall place all the
members of this race under strict reformatory control by the agents of the
Government. Especially it is essential that the right of the Government to
keep the Indians upon the reservations signed to them, and to arrest and
return them whenever they wander away, should be placed beyond dis-
pute.”13 Indians on reservations, in other words, were not merely fodder for
social experimentation but were also, in effect, prisoners on their own lands.

Indian agents, BIA administrative personnel who historically had served
as diplomatic liaisons between tribal nations and the United States, eventu-
ally became the key figures in charge of acculturating and fostering the assim-
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ilation of Indians. They had virtually unlimited power over the Indians under
their care on reservations and often abused that power. As Senator Henry
Teller of Colorado, a staunch opponent of Indian allotment and agents’ auto-
cratic rule in the 1870s and 1880s, said in testimony before Congress of many
Indian agents:

They are a class of men that, as a general thing, are sent out [to reservations]
because they cannot make a living in the East. They are picked up as broken-
down politicians, or one-horse preachers that have been unable to supply them-
selves with a congregation. They go to an Indian agency at a salary that will not
employ, in the West in most cases, an ordinary clerk, and hardly a porter. They
take these positions; they desire to keep them, whether it is for the salary or
whether it is for the perquisites I leave to others to say, but they desire to keep
them, and it is their interest that they make these statements that little by little
these [Indian] men are progressing; and yet when a new and honest agent goes he
frankly says, “these people [Indian tribes] can have made no progress at all.”14
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Christian churches, by the late 1860s, were also assuming a dominant
role in Indian lives, a clear indication that the separation of church and state
outlined in the First Amendment was irrelevant insofar as tribal nations were
concerned. In fact, when President Ulysses S. Grant initiated his peace policy
in 1869 as a way to quell the interracial violence on the frontier, involving
Christian missionaries directly in the administration of Indians on reserva-
tions, this was probably the first explicit example of the federal government
crossing the boundaries of constitutional prohibition by seeking to establish
a religion among Indian tribes.15 As part of their authority, church leaders
were given the right to nominate Indian agents and to direct Indian educa-
tional activities.

Another example of the domestication of indigenous peoples occurred in
1871, when Congress, by way of an appropriations rider, enacted a provision
that no tribe thereafter was to be recognized as an independent nation with
whom the United States could make treaties. As mentioned, however, previ-
ously ratified treaties were not abrogated, and the Congress continued to
negotiate many agreements with tribes. While it is constitutionally problem-
atic whether the Congress had the right to terminate the Indian treaty-mak-
ing power of the president, the fact is that this action signaled a significant
shift in indigenous-federal relations, as an emboldened Congress now fre-
quently acted unilaterally to suspend or curtail Indian rights, including treaty
rights, when it suited the government’s purpose.

ALLOTMENT, AMERICANIZATION, AND ACCULTURATION 
(1880s–1920s)

By the 1880s the federal government’s efforts to assimilate Indians had
become quite coercive. Beginning in this era, a U.S. assimilation policy, as
Wilmer shows, developed in several stages. These included “replacing the tra-
ditional communal economic base with a system of private property; intensi-
fied education, primarily through boarding schools; the regulation of every
aspect of Indian social life, including marriage, dispute settlement, and reli-
gious practice; the granting of citizenship; . . . and finally allowing the Indian
tribes to become self-governing by adopting constitutions ultimately subject
to the approval of the U.S. government.”16

Each of these laws and policies played a critical role in undermining the
confidence, hopes, and self-respect of indigenous communities. But most
observers suggest that the single most devastating federal policy adopted dur-
ing this period was the land allotment system, under the General Allotment
Act of 188717 and its multiple amendments, and the individual allotting
agreements negotiated between various tribal nations and the United States.
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Most white philanthropists agreed that the Indians’ tribal social structure,
generally founded on common stewardship of land, was the major obstacle to
their “progress” toward civilization. These individuals, and the organizations
they often formed, firmly believed in the need to break up the reservations,
distribute small individual plots of land to individual Indians (heads of house-
holds received 160 acres, single persons over eighteen received 80 acres, those
under eighteen received 40 acres), and then require the allotted Indian to
adopt a Euro-American farming existence.

The allotments, however, were to be held in trust—they could not be sold
without express permission of the secretary of the interior—for twenty-five
years. This was deemed a sufficient period for the individual Indian to learn
the art of being a civilized yeoman farmer. U.S. citizenship accompanied
receipt of the allotment. Tribal land not allotted to members was declared
“surplus,” and this “extra” land was sold to non-Indians, whose settlement
among the Indians, it was believed, would expedite their acquisition of white
attitudes and behavior.18

Tribal land estates were diminished very quickly by these policies. For
example, the Iowa Tribe’s members after their allotment went into effect
retained only 8,658 acres; the federal government purchased over 200,000
acres of the tribe’s “surplus” land, a loss of over 90 percent of tribal territory.
In Oklahoma, the Cheyenne and Arapaho Indians kept 529,682 acres after
allotment, but were required to sell over three million acres which had been
declared “surplus,” a loss of over 80 percent of their lands.19

The allotment policy was, in the words of President Theodore Roosevelt,
“a mighty pulverizing engine to break up the tribal mass.” By 1934, when it
was finally stopped, 118 out of 213 reservations had been allotted, resulting in
the loss of nearly ninety million acres of tribal lands.20 The accompanying pro-
gram that ensued included removal of allotments from trust-protected status
by forced fee patent, sale by both Indian landowners and the United States,
probate proceedings under state inheritance laws, foreclosure, and surplus sale
of tribal lands. This program had disastrous economic and cultural conse-
quences that still adversely affect allotted tribes and individual Indians today.

The Oglala Sioux of the Pine Ridge Reservation in South Dakota, after
their military struggles with the United States in the late nineteenth century,
slowly began to rebuild their economic life on the basis of a tribal livestock
operation. With the able assistance of a committed and honest Indian agent,
they built a herd of some forty thousand by 1912. But, required to sign an
allotment agreement with the United States, by 1916 their 2.5-million-acre
reservation had been completely subdivided. In 1917 a new agent encouraged
the Oglala to sell their herd and grow wheat as part of the war effort. Because
the tribe had neither the capital nor the experience for arable farming, most
of their lands were leased to whites. James Wilson writes,



By 1930, about 26% of the allotted land had been sold by individual owners, 36%
had passed into heirship status and been rented out on a virtually permanent basis
to non-Indians, and the reservation had become so fragmented and checker-
boarded that the kind of cooperative enterprise for which the tribe’s land and tra-
ditions fitted them had become almost impossible.21

Reservations which were allotted have a number of problems that con-
tinue to bedevil the efforts of tribal governments at economic development.
The major problem is the fractionation of allotted lands. The sale of surplus
land and the loss of many of the fee allotments by Indians left large areas of
formerly consolidated lands in a checkerboard pattern, with areas of Indian,
non-Indian, state, and federal ownership existing side by side. Efforts to con-
solidate allotted lands are complicated because allotments, whether held in
trust or not, are subject to state inheritance laws if an Indian allottee dies
without a will. It is virtually impossible in these circumstances to put
together economic grazing or farming units on allotted reservations, because
generally there are not enough allotments or fragments of allotments adja-
cent to one another to form an economically viable block of land for leasing
or other forms of economic development.22 Their highly fractionated owner-
ship has thus left the Indian allotted lands largely undeveloped.

By the 1920s, however, it was clear that coercive assimilation and allot-
ment were not having the desired results, since Indian allottees had experi-
enced fraud and many Indians had actually become landless as a result. This,
along with a general mood of progressivism in American political and popu-
lar thought, convinced federal policymakers to rethink federal Indian policy.

THE REVIVAL OF LIMITED TRIBAL SELF-RULE (1920s–1940s)

In 1926, Secretary of the Interior Hubert Work authorized Lewis Meriam and
the staff of the Institute of Government Research in Washington, D.C., to
conduct an investigation of socioeconomic conditions among Indian people.
Their two-year study resulted in a major publication, The Problem of Indian
Administration, the first fairly comprehensive description and analysis of
what had happened to indigenous peoples since the end of the last of the
Indian wars. The report’s authors detailed the plethora of disastrous condi-
tions affecting Indians at that time: high infant death rates and high mortal-
ity rates in general, poverty, horrendous health conditions, inadequate educa-
tion, poor housing, and the problem of migrated Indians (Indians forced to
leave the reservation because of land loss). The policy of forced assimilation,
Meriam stated, “has resulted in much loss of land and an enormous increase
in the details of administration without a compensating advance in the eco-
nomic ability of the Indians.”23

Although most commentators suggest that the Meriam Report was the
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basis for the Indian Reorganization Act and other reforms instituted during
the New Deal era, “there is not much evidence to support this contention.”24

In fact, the underlying tone and direction of the report’s many recommenda-
tions “continued to assume that Indians had to be led benignly, if not driven,
to certain preconceived goals, which were assimilation or a mutually
imposed isolation within small Indian enclaves.”25

In actuality, there were a number of other equally important, if little
known, federal studies and a major and long-term congressional investiga-
tions conducted during this period that also played key roles in setting the
stage for Indian reform. These studies were the Preston-Engle Report on
Indian irrigation, a report on “Law and Order on Indian Reservations of the
Northwest,” a study of Indian agricultural lands, “An Economic Survey of the
Range Resources and Grazing Activities on Indian Reservations,” and a mul-
tiyear investigation conducted by a subcommittee of the Senate Indian Com-
mittee, which gave senators personal experience with the depth of Indian
poverty caused by their own government’s policies and under the BIA’s mis-
management.26

The combination of evidence from all these reports led to important
changes in federal Indian policy, changes that favored restoration of some
measure of tribal self-rule. Of course, the federal strategy was to employ tribal
culture and institutions as transitional devices for the gradual assimilation of
Indians into American society. The vehicle for this transition was the Indian
Reorganization Act (IRA) of 1934, which represented a legitimate but inade-
quate effort on the part of Congress to protect, preserve, and support tribal
art, culture, and public and social organization.27

For those tribes who voted to adopt the measure, the IRA succeeded in
ending the infamous allotment policy, provided measures whereby Indian
land could be restored or new reservations created, established a $10 million
revolving credit fund to promote economic development, permitted tribes to
hire attorneys, and authorized tribal governing bodies to negotiate with non-
Indian governments. Also included were provisions for the regulation of
resources, for establishment of an affirmative action policy for Indians within
the BIA, and, importantly, for writing charters of incorporation and chartering
and reorganizing tribal governments.

This final provision, the establishment of tribal governing and economic
institutions, specifically authorized tribes to organize and adopt constitu-
tions, bylaws, and incorporation charters subject to ratification by vote of
tribal members. But problematically, these constitutions and bylaws were
also subject to the approval of the secretary of the interior, as were any pro-
posed future amendments to these organic documents. This is ironic in a
sense, because one of the goals of John Collier, as commissioner of Indian
affairs and principal sponsor of this broad measure, was to “minimize the
enormous discretion and power exercised by the Department of the Interior
and the Office of Indian Affairs.”28
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The act produced a mixed bag of results whose legacy continues today. On
one hand, the act was effective in stopping the rapid loss of indigenous land
and provided the institutional groundwork for tribal governments, whose
powers have increased considerably since this period. One of the strengths of
this act was that while it did not provide tribes with new governing powers,
it “did recognize these powers as inherent in their status and resurrected
them in a form in which they could be used at the discretion of the tribe.”29

On the other hand, the act’s goal of reestablishing Indian self-rule was less
successfully achieved. For example, the tribal constitutions adopted only rarely
coincided with tribes’ traditional understandings of how political authority
should be exercised. Furthermore, for those tribes who had been able to retain
some semblance of traditional government, the IRA sometimes supplanted
those institutions, thus intensifying internal tribal conflicts.30

TRIBAL TERMINATION AND RELOCATION (1940s–1960s)

The ending of World War II and the cost-cutting measures that ensued in
Washington, D.C., John Collier’s resignation in 1945, the Indian Claims
Commission Act of 1946 (which allowed Indians to sue for monetary com-
pensation against the United States), a sense among conservatives in Con-
gress and the BIA that the IRA period’s policies were “retarding” the Indians’
progress as American citizens, and a sense among liberals that Indians were
still experiencing racial discrimination in the BIA’s still overly colonial rela-
tionship with tribes all fueled a drive to abandon tribal reorganization goals
and terminate federal benefits and support services for tribes.31

The CIA developed criteria to identify those indigenous groups thought
prepared for termination. Federal lawmakers and BIA personnel believed that
some tribes—the Menominee of Wisconsin and the Klamath of Oregon—
were already sufficiently acculturated and no longer needed the federal gov-
ernment to act as their trustee. These tribes faced immediate termination.
Other tribes, those in the Southwest, for example, were to be given more time
to acculturate before they too would be legally terminated.

The definitive statement of the termination policy was House Concur-
rent Resolution 108, adopted by Congress in 1953. This resolution declared
that “at the earliest possible time” the Indians should “be freed from all Fed-
eral supervision and control and from all disabilities and limitations specially
applicable to Indians.”32 Between 1945 and 1960 the government processed
109 cases of termination “affecting a minimum of 1,362,155 acres and 11,466
individuals.”33

Along with the termination resolution, Congress, just a few days later,
also enacted Public Law 280, which conferred upon five states (California,
Minnesota, Nebraska, Oregon, and Wisconsin) full criminal and some civil
jurisdiction over Indian reservations (with certain reservations being
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exempted) and consented to the assumption of such jurisdiction by any other
state.

The final part of the termination policy trilogy was relocation, a federal
policy aimed at the relocation of Indians from rural and reservation areas to
designated urban “relocation centers.” In 1956 alone, the federal government
spent $1 million to relocate more than 12,500 Indians to cities. The reloca-
tion policy was a coercive attempt to destroy tribal communalism.

The two largest terminated tribes were the Menominee of Wisconsin and
the Klamath of Oregon. Prior to termination, both nations were compara-
tively well off, with sizable reservations and more than sufficient natural
resources. But after termination, several harsh consequences resulted: tribal
lands were usually concentrated into private ownership and, in most cases,
sold; the trust relationship was ended; federal taxes were imposed; the tribes
and their members were subject to state law; programs and services designed
for federally recognized tribes were stopped; and the tribes’ legal sovereignty
was effectively ended.34

INDIGENOUS SELF-DETERMINATION (1960s–1980s)

The period from the end of termination in the 1960s to the 1980s was a cru-
cial time in indigenous-federal relations. It was, according to most knowl-
edgeable commentators, an era when tribal nations and Indians in general—
led by concerted indigenous activism—won a series of important political,
legal, and cultural victories in their epic struggle to terminate the termina-
tion policy and regain a measure of real self-determination.

Many of these victories arose out of activities and events like the fishing
rights struggles of the Pacific Northwest in the 1950s–1970s, the American
Indian Chicago Conference in 1961, the birth of the American Indian Move-
ment (AIM) in 1968, the Alcatraz occupation in 1969, the Trail of Broken
Treaties in 1973, the 1973 occupation of Wounded Knee in South Dakota, and
untold marches, demonstrations, and boycotts.

The federal government responded to this activism by enacting several
laws and initiating policies that recognized the distinctive group and indi-
vidual rights of indigenous peoples. In some cases the laws supported tribal
sovereignty; in other cases they acted to erase or diminish tribal sover-
eignty. For example, in 1968 Congress enacted the Indian Civil Rights Act
(ICRA), the first piece of legislation to impose many of the provisions of the
U.S. Bill of Rights on the actions of tribal governments vis-à-vis reservation
residents.35 Until this time, tribes, because of their extraconstitutional
status, had not been subject to such constitutional restraints in their gov-
ernmental actions. The ICRA was a major intrusion of U.S. constitutional
law upon the independence of tribes, and it is important to remember that
the Indian bill of rights also does not protect tribes or their members from
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federal plenary power aimed at reducing tribal sovereignty, treaty rights, or
aboriginal lands.

Two years later, by contrast, President Nixon explicitly called on Con-
gress to repudiate the termination policy and declared that tribal self-deter-
mination would be the goal of his administration.36 Congress responded by
enacting a series of laws designed to improve the lot of tribal nations and Indi-
ans generally in virtually every sphere: the return of Blue Lake to the Taos
Pueblo people, the Indian Education Act of 1972, the restoration of the
Menominee Nation to “recognized” status in 1973, the establishment of the
American Indian Policy Review Commission in 1975, the Indian Self-Deter-
mination and Education Assistance Act of 1975, the Indian Child Welfare Act
of 1978, the American Indian Religious Freedom Act of 1978, and the Maine
Land Claims Settlement Act of 1980.

However, by the late 1970s, these Indian political victories (and a number
of judicial victories as well) had provoked a backlash among disaffected non-
Indians. The backlash was spearheaded by a number of non-Indian organiza-
tions, western state officials, and congressional members from states where
tribes had gained political and legal victories. Subsequently, bills were intro-
duced that threatened to abrogate Indian treaties, there was renewed discus-
sion of abolishing the BIA, and some lawmakers argued that Indians should
be completely subject to state jurisdiction. While tribes and their supporters
repelled most of these anti-Indian efforts, they could not prevent the Supreme
Court from handing down a series of decisions, beginning in 1978, which dra-
matically limited the law enforcement powers of tribes over non-Indians
(Oliphant v. Suquamish, 1978), weakened tribal jurisdiction over hunting
and fishing by non-Indians on non-Indian land within reservations (Montana
v. United States, 1981), and reduced the water rights of tribes (Nevada v.
United States, 1983).

The Reagan administrations (1981–1989) were a time of much less cer-
tainty for indigenous self-determination. Although Reagan acknowledged
that there existed a “government-to-government” relationship between the
United States and recognized tribal nations, his budget cuts devastated the
federally dependent tribes. In part to offset these financial losses, Reagan’s
administration encouraged tribes to consider establishing gaming operations.
Indian gaming would have a profound economic impact on a number of tribes
and would affect their political relationship with the states and federal gov-
ernment as well.

TRIBAL SELF-GOVERNANCE IN AN ERA OF NEW FEDERALISM
(1980s–PRESENT)

By the late 1980s, federal policy was a bizarre and inconsistent blend of
actions that, on one hand, affirmed tribal sovereignty and, on the other,
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aimed at severely reducing tribal sovereign powers, especially in relation to
state governments. For example, in 1988, Congress enacted the Indian Gam-
ing Regulatory Act, which affirmed the tribes’ right to engage in certain
forms of gaming if states engaged in comparable gaming.

Also in 1988, and at the behest of several tribes, Congress adopted an
experimental tribal self-governance project aimed at providing self-deter-
mined tribes a much greater degree of political and economic autonomy. As
leaders of the tribes put it: 

Self-Governance is fundamentally designed to provide Tribal governments with
control and decision-making authority over the Federal financial resources pro-
vided for the benefit of Indian people. More importantly, Self-Governance fosters
the shaping of a “new partnership” between Indian Tribes and the United States
in their government-to-government relationships. . . . Self-Governance returns
decision-making authority and management responsibilities to Tribes. Self-Gov-
ernance is about change through the transfer of Federal funding available for pro-
grams, services, functions, and activities to Tribal control. Tribes are accountable
to their own people for resource management, service delivery, and develop-
ment.37

This originally experimental policy, which has been fairly successful for
those tribes who chose to enter into a compacting relationship with the fed-
eral government (thirty in 1995), was made permanent in 1994 with the pas-
sage of Public Law 103-413.

Conversely, the U.S. Supreme Court, also in 1988, handed down two
important decisions involving Indian religious rights. In Lyng v. Northwest
Indian Cemetery Protective Association, the Court ruled that the Constitu-
tion’s free exercise clause did not prevent governmental destruction of the
most sacred sites of three small tribes in Northern California.38 And in
Employment Division, Department of Human Resources v. Smith, the Court
granted certiorari and remanded back to the Oregon Supreme Court a case
involving whether an Oregon statute criminalizing peyote provided an excep-
tion for Indian religious use.39

President Clinton issued several executive orders and memorandums dur-
ing his two terms (1993–2001) that provided Indians a measure of recognition
and protected certain Indian rights. “Together,” said Clinton, “we can open
the greatest era of cooperative understanding and respect among our people
ever . . . and when we do, the judgment of history will be that the President of
the United States and the leaders of the sovereign Indian nations met . . . and
together lifted our great nations to a new and better place.”40 Clinton issued
executive orders in the following areas: consultation and coordination with
Indian tribal governments, Indian sacred sites, tribal colleges and universi-
ties, American Indian and Alaska Native education, and the distribution of
eagle feathers for Native American religious purposes.

Although Clinton generally maintained cordial relations with the tribes,
Congress, especially after the Republicans gained control of both houses in



1994, and the Supreme Court continued to act in ways that threatened to
unravel the political and economic improvements tribal governments had
made in the first part of the self-determination era. In particular, a majority of
the Supreme Court’s decisions involving conflicts between tribes and states
have supported state sovereignty over tribal sovereignty, a dramatic departure
from historical and constitutional precedent.41 The issue of Indian gaming
seems to be at the vortex of much of this conflict, which has led to a redefin-
ition of federalism that threatens to destabilize tribal status just at a time
when the doctrines of tribal self-determination and self-governance are evolv-
ing into a permanent presence after a century of direct federal assaults.

The Bush administration’s two terms have continued this troublesome
period, with Bush paying scant policy attention to tribal nations, except in
the area of education where his office has issued two executive orders. One of
the orders (EO 13,270) expressed support for tribal colleges and universities; the
other (EO 13,336) sought to assist Indian students in meeting the academic
standards of No Child Left Behind. However, federal funding for First Nations
has continued to decline in all the most critical areas—education, health, hous-
ing, and law enforcement.

CONCLUSION

The policy ambivalence evident in the conflicting goals of sometimes recog-
nizing tribal self-determination and sometimes seeking to terminate that
governing status has lessened only slightly over time. Tribal nations and their
citizens find that their efforts to exercise inherent sovereignty are rarely
unchallenged, despite their treaty relationship with the United States and
despite periodic pledges of support in various federal laws, policies, and court
cases.
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Indigenous Governments
Past, Present, and Future

The aborigines of America are a very peculiar and strange people with very
peculiar customs and ways very different from ours in Europe. Why, the peo-
ple actually elect their own leaders and if the leaders do not abide by the will
of the people, they are removed from office. This is a serious and dangerous
thing. It is contagious. Our American colonies are now demanding a voice in
their government.

A visiting Englishman, 17651

Previously, we have emphasized that the core relationship between Indian
nations and the United States can best be characterized as a nation-to-nation
one. As one group of authors put it: “most important, any discussion of
American government must be based on the fact that native peoples inhab-
ited this hemisphere before the European invasion. Originally, North Ameri-
cans dealt with indigenous peoples as sovereign nations by signing formal
treaties with them.”2

These two important facts—the preexistence of tribal nations and the
succeeding political recognition of tribal sovereignty in the form of hundreds
of treaties, agreements, and compacts—necessitate that we take some time to
describe the form and essence of indigenous governments in three broad cat-
egories: (1) original, (2) transitional constitutional, and (3) contemporary con-
stitutional.3 Regardless of which of the three types of indigenous govern-
ments we are describing, it is important to note that the leadership of every
tribal nation across time has sought to provide for the community’s defense
and safety, has allocated resources according to tradition and custom, has
overseen domestic and foreign relations, and has, in general, provided for the
basic needs and desires of their people.

First, a caveat. On one hand, many indigenous governments metamor-
phosed from original to transitional to contemporary institutional structures.
On the other hand, there are other indigenous governments that still exhibit
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original or traditional structures of governance that link directly to ancient
times, though there has, of course, been some adaptation along the way. One
study accurately concluded that “each tribe has retained, in varying degrees,
traditional, cultural, and religious societal practices which influence the
manner and form in which the tribal government is operated.”4 Moreover, a
number of contemporary constitutional governments are opting to revitalize
traditional governing components, while others appear to be taking on the
form and functions of state and federal governments.

After describing these three categories of indigenous governments and the
periods they are associated with, I will briefly describe the separate though
related status of Alaska Native governments. I will conclude the chapter with
some comments on the current status of tribes and the major issues they con-
front as they begin the new millennium.

Past, Present, Future. Top left: Seminole Indi-
ans M. Sam Huff, ninety-four, and Louise Bil-
lie, seventy-one, cast ballots to vote whether
or not to adopt a tribal form of government at
the Dania, Florida, reservation on August 21,
1957. Bottom left: Alice Wagner, left, and her
daughter, Lynn, leave the Shiprock, New
Mexico, Chapter House (local units of gov-
ernment) after casting their votes Tuesday,
August 25, 1998, in primary elections for
Navajo Nation president and local chapter
delegates. Top right: Elisha Arena dances
around a circle with fellow American Indians
while votes are being tabulated in Clovis, Cal-
ifornia, July 18, 2000. A group of disenfran-
chised former members and descendants of
the Table Mountain Rancheria voted to oust
the tribal leadership and plan to return to their
former home, which now sits beneath a cash-
rich casino. Photos courtesy of AP/World
Wide Photos.



ORIGINAL INDIGENOUS GOVERNMENTS

Indigenous origin accounts, as one might expect, vary widely, though a major-
ity of them generally assert that origins were on the North American conti-
nent or some other place besides Asia. For example, the Navajo origin
account states that they arrived from within the earth. The Hopi and Colville
describe transoceanic migrations in boats. Some tribes even describe migra-
tions from other worlds.5 Rarely do indigenous origin accounts coincide with
the theories proffered by Europeans or Euro-Americans that attempt to
account for human presence in the Americas.

Historically, there have been exotic propositions that Indians were actu-
ally ancient Egyptians, or from the lost island of Atlantis, or were descen-
dants from a lost tribe of Israel. But the theory that has come to be most
accepted by Western scientists, though not by the majority of natives, is that
indigenous peoples are the descendants of small bands of nomadic hunters
who pursued game across a land bridge between Asia and Alaska during the
last Ice Ages, from twelve thousand to one hundred thousand years ago.6

Although this is the most widely accepted theory, the evidence for the land
bridge, as Vine Deloria Jr. has shown in Red Earth, White Lies, is not very
impressive and is, in fact, packed with major gaps and ambiguities.7

Regardless of the position one adopts on the Bering Strait, as Columbus’s
arrival loomed, indigenous societies were as varied as those found in Europe.
An estimated five to ten million indigenous people, representing some six
hundred independent tribes, bands, and groups, inhabited every part of North
America. Their societies ranged from simple bands to complicated confeder-
ated governments, and they had economies reflecting local conditions—from
subsistence hunting, fishing, and gathering, to intensive horticulture and
trading. Another gauge of the human diversity present is provided by lan-
guage. In contrast to Europe, where most languages can be traced to a single
Indo-European source, in North America there were perhaps “twelve quite
distinct and apparently unrelated linguistic groups, in some cases more dis-
similar than English and Chinese.”8

Europeans were generally conflicted about the indigenous peoples they
encountered and very quickly categorized Indians in terms of three essen-
tially conflicting European traditions: the missionary, the Machiavellian, and
the classical. “As a benighted heathen the Indian was to be saved; as a reli-
gious and racial inferior he was to be used or destroyed without compunction
to suit the purposes of the civilized Christian; as a sweet-natured child, living
in a Golden Age of primal innocence, he was to be envied and admired.”9

While Spain, Holland, Great Britain, and France, the major European play-
ers during most of this period, each developed their own very distinctive and
often ambivalent policies toward indigenous peoples, one common political
reality emerged—many of the Indian nations the European states encoun-
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tered were powerful economically and militarily and had to be dealt with
accordingly. As a result of their formidable status, the treaty emerged as an
important device with which to deal with tribes. Formal agreements between
the European powers and tribal nations dealt with the subjects of peace, trade,
territorial boundaries, and free passage, and “international norms compelled
the Europeans to approach the indigenous political communities as interna-
tional equals.”10

And during much of the colonial period, even extending into the early
U.S. period, the diplomacy that emerged frequently followed indigenous
forms. “The protocols and ceremonies of this indigenous native North Amer-
ican language of diplomacy were rarely European because it was a language
grounded in indigenous North American visions of law and peace between
different peoples. The hierarchical, feudal symbols of seventeenth and eigh-
teenth century European diplomacy simply did not translate well on the
North American colonial frontier.”11 In other words, it was Indian traditions,
symbols, values, and norms, and not Spanish, English, or French traditions,
that formed the core and essential political-diplomatic parameters in many of
the hundreds of treaty negotiations that occurred between tribal nations and
European and early Euro-American states.

Countless books and monographs have been written by historians and
anthropologists describing aboriginal nations. The focus in this chapter is
more narrow. I will briefly examine some of the governing systems that
existed among these nations, since it would be an impossible task to chroni-
cle the political systems of every indigenous community during this pre-
European contact period.

As Deloria and Lytle point out, “it is difficult to generalize about tradi-
tional forms of tribal government because there was such a great variety of
Indian social groupings.”12 Nevertheless, it is possible and it is certainly help-
ful to group certain tribal nations together because they share certain institu-
tional structures or economic modes of living. An extensive quote encapsu-
lates some of these tribal groupings:

Many tribes were loose confederations of hunting groups who spoke the same lan-
guage and ranged over a broad expanse of territory. Such groups as the Shoshone
and the Paiutes, for example, were spread thinly in small groups over what is now
the Great Basin area of the western United States. The Sioux, as the French called
them, or the Dakota, as the Indians called themselves, once ranged from the area
near Wisconsin Dells, Wisconsin, to the Big Horn Mountains of Wyoming, a dis-
tance of nearly 1,300 miles in width. By contrast, small fishing villages in the
Pacific Northwest were scattered independently along the many rivers of that
region and had commercial and trading contacts but little political organization
above the village or longhouse level. Some tribes, such as the Creek, were occa-
sionally aggressive and incorporated smaller groups into themselves as a result of
marriages or wars and eventually had to evolve a national organization to main-
tain themselves within their expanding territorial domain. There were, of course,
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theocracies, such as the Pueblos of New Mexico and the Hopi of Arizona, who
traced their form of government back to ancient times and organized their politi-
cal and social life around a religious ceremonial year following basically religious
rather than secular laws.13

The Iroquois Confederacy: A Case Study

As wide in scope as this quote is, it still does not encompass what was surely
the most sophisticated and one of the most powerful indigenous governments—the
Haudenosaunee (Iroquois League)—which sometime between A.D. 1000 and
1500 formed in present-day upstate New York and part of Canada, from an alliance
of five nations (later six, when the Tuscarora Nation joined): the Mohawk, Oneida,
Onondaga, Cayuga, and Seneca.14 The Iroquois are important for a number of rea-
sons, most notable of which is that they developed what Felix S. Cohen, a noted
commentator on Indian law and government, called “the first Federal Constitution
on the American Continent,” the Gayaneshagowa, or Great Binding Law.

The Iroquois Constitution, embodied in the symbolized writing of wampum
belts, made from sea shells, established the democratic ideals and principles of ini-
tiative, recall, referendum, equal suffrage, checks and balances, and specific dele-
gations of war and peace responsibilities.15 Furthermore, one also finds in this con-
stitution the ideal of the responsibility of government officials to the electorate, and
the “obligation of the present generation to future generations which we call the
principle of conservation.”16

The central governing unit of the confederacy was the Council, which has fifty
seats filled by chiefs. The Council was presided over by an Onondaga, the Ato-
tarho. It was organized into three bodies: the Mohawk (nine seats) and Seneca
(eight seats) were identified as the Older Brothers; the Oneida (nine seats) and
Cayuga (ten seats) were designated the Younger Brothers. The Onondaga, the
Council’s moderators, were the Keepers of the Fire (fourteen seats). The Council of
fifty was convened at least once a year by the Onondaga to discuss issues of impor-
tance for the collective membership of the nations.17 However, the internal sover-
eignty of each nation was respected.

Historically, the debate of the policies of the Confederacy began with the
Mohawk. After being debated by the Mohawk and the Seneca, a question was then
addressed by the Oneida and Cayuga leaders. Once consensus was attained among
the Oneida and Cayuga, the issue was then sent back to the Seneca and Mohawk. If
the Older and Younger Brothers disagreed on the issue, the Onondaga would seek a
compromise and generate new discussion. The Onondaga would, upon their com-
plete review, return the issue to the Older and Younger Brothers for additional dis-
cussion. If there was no disagreement between the two brotherhoods, the Onondaga
“had a power similar to judicial review in that they could raise objections to the pro-
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posed measure if it was believed inconsistent with the Great Law of Peace. Essen-
tially, the legislature could rewrite the proposed law on the spot so that it would be
in accord with the Constitution of the Iroquois.”18

The strength of this democratic process was that the Onondaga, after having
heard the subject analyzed from multiple perspectives, were able to discern the
general sense of the discussion and give their final consent to a decision that by the
end of deliberations reflected the collective voice of the assembled leaders.19 This
sophisticated yet clearly demarcated process reflects the strong emphasis the Iro-
quois placed on checks and balances, public debate, and consensus, the idea being
to foster unity.

This process is similar to and established an important model for “the mecha-
nisms of the Albany Plan of Union, the Articles of Confederation, and the U.S. Con-
stitution.”20 Evidence of this influence on American democratic thought is found in
a statement made by Benjamin Franklin to the colonists in 1751. There he was urg-
ing the colonials toward some type of political union, a proposal that culminated in
the Albany Plan of 1754:

It would be a strange thing . . . if Six Nations of Ignorant savages should be capable of
forming such a union and be able to execute it in such a manner that it has subsisted for
ages and appears indissoluble, and yet that a like union should be impractical for ten or
a dozen English colonies, to whom it is more necessary and must be more advanta-
geous, and who cannot be supposed to want an equal understanding of their interest.21

In fact, there is a substantial body of evidence—both inferential and direct22—
that supports the thesis that American democracy as it emerged in the late eigh-
teenth century is a synthesis of indigenous and European political theories. As Vine
Deloria Jr. put it: “Where else were ideas of distributing national sovereignty
[between nation and state] articulated and practiced when the constitutional fathers
were debating the organic documents of state? They certainly could not have
looked to Europe for guidance, and there was no nation on earth at that time except
the Six Nations that had grappled with this problem.”23

It is important to note that the Gayaneshagowa is still a vital philosophical and
structural force and remains the binding law for many traditional members of the
Haudenosaunee confederacy, although it now competes with other forms of gov-
ernment that were introduced after the arrival of Europeans.

HISTORIC VALUES AND TRAITS

We can discern a number of particular aboriginal values and structural traits
that appear to have undergirded many of these systems of governance. First,
the idea of the kinship group or household often formed the basic social build-
ing block for larger social, economic, and political structures. Indigenous
societies were bound together in a complex interweaving of social relation-

130 CHAPTER 5



ships based on a variety of ties such as language, clan, ceremonial practices,
and land boundaries.

Second, and interwoven with the first trait, was the idea that individual
or personal autonomy was essential and to be protected and respected.24 But
unlike with the rugged individualism of the Euro-American, in virtually all
tribal societies “the space and security provided by the sense of community
allowed the concept of the individual . . . to flourish.”25

Third, there was an emotional-spiritual-physical connection to one’s
homeland. The indigenous people, animals, plants, and virtually every other
part of the landscape played integral roles in the balance of creation, of which
humans were but a part. Technologically, indigenous peoples in North Amer-
ica required less sophisticated systems of agriculture and metallurgy—
though some groups were quite advanced in both—because their mental,
intellectual, creative, cognitive, and spiritual capacities were so great.26

As a result, most indigenous peoples’ bonds with their environment are
deeply personal. As one commentator stated: “People, animals and plants
could change the form in which they appeared, a transformation recorded in
myths and stories and represented today by the use of animal masks in dances
and rituals. In many indigenous cultures, human beings were simply media-
tors of complex relationships between plants, animals and themselves,
touching and consuming the spirits of those they hunted and cultivated.”27

Fourth, traditional aboriginal cultures rarely separated the political world
from the spiritual world. Political actions generally were carried out with
“spiritual guidance and oriented toward spiritual as well as political fulfill-
ment.”28 Fifth, sovereignty, the intangible bond that binds a people together
with their environment, was vested in the community—the People—and not
in the leaders. Tribal leaders were the servants of the people and an individ-
ual was not placed in a leadership position unless that person had “demon-
strated over and over again that he or she has the spiritual and physical well-
being of the rest of the tribe at heart.”29

Sixth, Indian males tended to hold most of the elected or appointed polit-
ical leadership positions. Historically, Indian women held significant influ-
ence in the family network, which is the center of aboriginal social life and
political organization, and thus few were elected or chosen to serve formally
as political leaders. This fact, of course, varied across tribes. Women were
sometimes warriors or hunters, and the idea of gender itself is a subject with
significant cultural variation among indigenous peoples.30 Among some
indigenous nations, like the Cherokee, the women of each of the seven clans
elected their own leaders, who convened as a Woman’s Council. The chiefs,
however, were men, although their decisions were sometimes overridden by
the women if they believed it was in the best interest of the people.31 In
recent years, Indian women have made great strides in the number of elected
leadership positions they now hold in their nations.32 A recent survey indi-
cates that 36 percent of all tribal council members of federally recognized
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tribes are women, a much higher figure than that for any other level of gov-
ernment in the United States.33 Wilma Mankiller became the first female
chief of the Cherokee Nation of Oklahoma in 1985, when Ross Swimmer, her
predecessor, was selected to become the assistant secretary of Indian affairs.
Mankiller was reelected twice, in 1987 and 1991. In the 1991 election she
received over 80 percent of the vote.

Seventh, the primary thrust of aboriginal government was more judicial
than legislative. Adjudicating and mediating figured more prominently in cop-
ing with the unpredictability of human interactions, particularly for resolu-
tion of conflict, than did prosecuting or legislating. This adjudicatory nature of
original indigenous governments was in distinct contrast to the predomi-
nantly legislative approach that Europeans introduced into Indian Country.34

TRANSITIONAL CONSTITUTIONAL GOVERNMENTS

Most commentators writing about Indian affairs, if they discuss indigenous
governments at all, tend to skip from a description of traditional governing
structures to the Indian Reorganization Act governments of the 1930s, what we
are calling the contemporary constitutional governments. They assume that
the intervening years were so cataclysmic for tribes that little was left in the
way of traditional tribal government structures or Indian self-determination.

A typical passage of such oversimplified commentary is the following:

The dwindling number of traditional Native governments which survived into
the 1800s were almost totally disrupted by the end of the century. The principal
causes were (1) contact with European culture, (2) removal and placement of
tribes within confining reservations, and (3) establishment of the powerful Indian
agent system by the federal government. Only a few groups, most notably the
Pueblos, escaped this political fate and have been able to continue their tradi-
tional governments largely intact to the present.35

While there are several bits of truth in this statement—there was tremen-
dous disruption of tribes, forced removal, and the beginnings of an intense
and comprehensive system of internal colonialism—it is not completely
accurate to posit that the Pueblos “escaped this fate,” since they were surely
disrupted and suffered under dominant Indian agents and land-squatting
Euro-Americans. More distressing is that this passage does a disservice to the
many other tribal nations who, while certainly affected in fundamental ways
by Euro-American interaction, continued to exercise a strong measure of self-
determination. Of course, there is little doubt that they felt compelled to
modify, in various degrees, the formal structures of their traditional institu-
tions because of the increasing complexity of diplomatic and intergovern-
mental relationships that followed from their close encounters with Euro-
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Americans. But Indian identities and their governing structures have proven
to be “complex, resilient, and adaptable; despite substantial changes in the
outward manifestations of culture, much survived, including distinctive self-
concepts and world views.”36

We may describe these types of synthesizing or adaptive tribal govern-
ments as transitional constitutional, since the tribal nations were clearly in a
transitional mode and many of them, though not all, developed written con-
stitutions as one response to changing circumstances. Importantly, these
nations’ governing systems changed in part as the result of forced colonial
influence, but also as a deliberate result of efforts of the tribes’ members to
modify the method of government organization to reflect the community’s
evolution.37

Take, for example, the Pueblo peoples of the American Southwest. When
the Spanish explorers and conquistadors arrived in what is now New Mexico,
a majority of the indigenous peoples they met lived a sedentary existence in
permanent settlements that consisted of compact, flat-roofed homes built
around plazas or squares. The Spanish were reminded of their own homeland
and called these settlements “pueblos,” and the “village dwellers” were
called “Pueblo Indians,” in contrast to the nomadic or seminomadic peoples
(i.e., Apaches, Navajos, and Utes) the Spaniards had encountered or would
encounter in the region.38 The various Pueblo communities, of course,
retained their own names for themselves. The Santa Ana Pueblo members call
themselves Tamayame; the Jemez Indians refer to themselves as He-mish.

At the point of first contact, there were between seventy and one hundred
pueblos. But depopulation as a result of diseases and Spanish attempts to
dominate had soon reduced the number to about twenty. Zuni, Acoma, and
Laguna were located east of the Rio Grande and along the Pecos River. The
remaining pueblos, Taos, Picuris, San Juan, San Ildefonso, Nambe, Pojoaque,
Tesuque, Cochiti, Santa Clara, Santo Domingo, San Felipe, Zia, Santa Ana,
Jemez, Sandia, and Isleta, were nestled along the upper reaches of the Rio
Grande in central and northern New Mexico. The Hopi, who live in Arizona,
are also considered to be part of the Pueblo family. Each pueblo was inde-
pendent, with its own social organization, governing body, and distinctive
language.

The Pueblos and other aboriginal peoples in the Southwest have been
impacted, and have faced varying degrees of incorporation, by four state soci-
eties: (1) Meso-American state societies (prehistoric cultures inhabiting the
region from Mexico to El Salvador), which had the least influence; (2) Spain,
which operated from the sixteenth to the nineteenth century; (3) Mexico,
which had a brief period of rule in 1821–1846; and (4) the United States,
which has been the dominant power since 1846.39

Some evidence suggests that the effects of states and their policies, peo-
ple, and cultures on sedentary groups like the Pueblos have been different
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from their effects on nomadic groups like the Navajo. This is because Pueb-
los had centralized political structures, because they engaged in a significant
trade relationship with the incorporating powers, and because their sociopo-
litical organization was that of a chiefdom, while groups like the Navajo have
a scattered band structure and no central authorities.40

One of the most important adaptations in Pueblo political life that arose
because of state intrusion, specifically Spanish influence, dates back to 1620.
In that year, the king of Spain decreed that each pueblo (except at Hopi) would
have a government modeled after Spanish custom. The imposed government,
what Fisher called the “Spanish set” of governing officials, since traditional
Pueblo officers remained in place, typically consisted of a governor (adelan-
tado), lieutenant governor, and other subordinate officers. For instance, at
Santo Domingo, there was a governor (known as dapop), a lieutenant gover-
nor (called dapop teniente), and six helpers known as capitani. The capitani
were messengers and errand runners for the governor and had a law enforce-
ment role as well; they were to maintain the sanctity of discrete ceremonies
and meetings.41

The Spanish set of Pueblo governors received metal-tipped canes from the
Spanish, inscribed with the Spanish cross. These became the symbols of
authority for these secular officers. Mexican officials, and President Abraham
Lincoln in 1863, continued the tradition of bestowing canes to Pueblo gover-
nors, extending their authority and commission.

This set of officers, historically and today, plays an important role in
Pueblo life. Rather than supplanting the preexisting traditional Pueblo reli-
gious-political institutions (e.g., various moieties, kiva groups, societies,
orders, fraternities, and clans), they actually formed an effective screen—a
parallel political world—concealing the existence of the extant Pueblo
authorities, thus allowing Pueblo traditional ceremonial life to continue in
relative obscurity from foreign eyes.

However, Spanish colonization of Pueblos, particularly because of
Catholic priests and their efforts to eradicate traditional Pueblo ceremonies
and beliefs, was very oppressive. Spain dominated the Pueblos from the early
seventeenth century until the Pueblos revolted in 1680, driving the Spanish
out of their territory. The Spanish eventually resettled among the Pueblos but
did not regain the level of dominance they had exercised before the revolt.

Mexican independence in 1821 and the Americans’ acquisition of the
Southwest from Mexico under the 1848 Treaty of Guadalupe Hidalgo meant
additional changes for the Pueblo peoples, but the “dual system of govern-
ment, one religious and one secular, continues today to some degree in all the
pueblos and reflects, to varying degrees, the acceptance of some distinction
between the religious and secular worlds.”42

Hence, while the Pueblos proved most adept at accepting and incorporat-
ing the Spanish secular offices into their communities, this transition has not
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been too disruptive of the ongoing Pueblo political-religious structures,
which reach into the primordial past. As Reginald Fisher notes, “in a single
generalization, it might be said that each individual pueblo has been [and still
is] a miniature, theocratic, community-state.”43

From the Pueblo example, along with the adoption of the Iroquois Con-
stitution, to the IRA constitutions of the 1930s, there is “a fascinating history
of political development that has never been pieced together.”44 Cohen made
this statement nearly sixty years ago and called for a detailed analysis of tribal
political development up to 1934, which is still needed. Let us say something
more about these transitional constitutional governments than is usually laid
out.

Prior to 1934, over sixty indigenous nations, including peoples as diverse
as the Absentee Shawnee, the Cheyenne and Arapaho, the Hopi, the Kick-
apoo, and the Red Lake Ojibwe, operated under constitutions or constitution-
type documents that were on file with the Department of the Interior.45 By far
the most sophisticated of these transitional constitutional governments were
the governments of the so-called Five Civilized Tribes—the Cherokee,
Choctaw, Chickasaw, Creek, and Seminole.46 A number of texts have been
written about these remarkable nations,47 but for our purposes it is sufficient
to provide a brief case study of one of them, the Cherokee. I will describe their
precontact societal structure and then highlight some of the impressive adap-
tations they made in order to better cope with drastic changes resulting from
sustained contact with Euro-Americans.

The Cherokee: A Case Study

At the moment of European contact, the Cherokee controlled an estimated forty
thousand square miles of land in the southeastern United States. By the eighteenth
century, they lived in as many as sixty-four mountain towns and villages and spoke
three different dialects. Each settlement was home to some 350 to 600 people.
Because they lived scattered over such a diverse geographical territory, there was no
need for a centralized government, although they were a distinct ethnic group in a
specific territory recognized by other nations.48 Thus, joined as they were by blood
ties, the Cherokee “regulated their lives in accordance with common cultural tradi-
tions. The names and values of this culture stressed mutual defense, discouraged
conflict within the extensive community, and bound the Cherokee together through
a tradition of unwritten clan law.”49

The Cherokee’s sixty-four towns were grouped in several regions: the Lower
Towns, in the valleys and foothills of western South Carolina; the Middle Towns,
along the Tuckasegee River and at the headwaters of the Little Tennessee; the Valley
Towns, west of the Middle communities and along the Hiwassee River; and the Over-
hill (Upper) Towns, below the Cumberland Mountains. Hence, despite their shared



ethnic heritage, there was no overarching national government and the people were
governed largely through clan law and town councils. Three factors militated against
a central government in this period—factional conflicts, linguistic troubles, and his-
torical tradition.50

As whites moved into Cherokee territory, so too did enormous change: dis-
eases, trade goods, missionaries, competition among European states and later
between the U.S. and state governments for political and economic friendship with
the Cherokee, and liquor all played significant roles in transforming the Cherokee
people and their institutions. A succession of treaties between 1721 and 1819 with
various foreign powers and the United States led to a massive reduction of Chero-
kee aboriginal territory. Given the weight of all these economic, cultural, and polit-
ical-legal forces, the Cherokee survived remarkably well, by responding proactively
rather than succumbing to the transformation. As one scholar put it,

Through the selective incorporation and adaptation of non-Christian ideas and institu-
tions, the Cherokee fashioned a course that allowed them to sustain many of their tradi-
tions and beliefs. In stages, in the first three decades of the nineteenth century, the
Cherokee reorganized their economy and political structure. Farming and animal hus-
bandry replaced fur trading as the most important economic activities. A mixed-blood
elite emerged that profited from owning slaves and developed commercial ventures
such as mills, trading stores, taverns, ferry services, and turnpikes. Political authority
was centralized under the direction of certain traditional leaders in combination with
the newly powerful mixed-blood leadership. By 1827 the Cherokee had adopted a
republican style of government with a bicameral legislature, a court system, and a legal
code responsive to the growing market and contract economy.51

Despite all these modifications, the Cherokee—some seventeen thousand
strong—like the majority of the other “civilized” tribes, were forced to leave their
homelands under Indian removal and march to present-day Oklahoma on the infa-
mous “Trail of Tears” in 1838 and 1839. During this grueling eight-hundred-mile
march, an estimated eighty-one hundred Cherokee died from illness, starvation,
freezing temperatures, and trauma.52

However, showing their resiliency yet again, the Cherokee, despite intense
internal conflicts exacerbated by the removal, devised a new constitutional gov-
ernment with a bicameral legislature and judicial system based on the democratic
ideals they had already developed. The leadership emphasized public education
and soon had a complex of 144 elementary schools and two higher education insti-
tutions. Their literacy rate before the Civil War was higher than that of the white
populace.53

The Civil War brought this era of relative prosperity to an abrupt end. Although
the Cherokee sought to remain neutral, they were eventually pulled into the conflict
and some segments of the nation actually signed a treaty with the Confederacy. As
a result, once the war ended the federal government forced the Cherokee leader-
ship, in the Treaty of 1866, to cede additional lands and to allow right of way
through their territory to the railroads.54 Again, the Cherokee regrouped and strug-
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gled to retain their political and territorial autonomy. But by the 1880s, federal pol-
icy once more shifted and Indians faced the most concerted attack on their remain-
ing lands, under the general allotment policy inaugurated in 1887.

Although the Five Civilized Tribes were initially exempted from this act because
they held their lands in fee-simple title, the increasing number of white squatters
indicated that a new round of political, economic, and cultural trauma awaited the
nation. Thus, in 1897 and 1898, in direct violation of their preexisting treaties, the
Cherokee and the other tribes in the Indian Territory were forced to sign new agree-
ments that allotted their lands. By 1906 their tribal governments had been stripped
of all their inherent powers except the power to supervise the disposal of tribal
property.55 These largely emasculated tribal governments were continued by con-
gressional resolution.56 But Cherokee political officers were actually appointed not
by the tribal membership, but by the president of the United States until 1970,
when that power was finally returned to the tribe.

Although the Cherokee political structure was weakened some years before the
1930s, a number of tribes, including large nations like the Iroquois and nations in the
West, retained a significant—if modified—degree of their traditional form of gover-
nance, even after years of direct and extended contact with whites. The federal gov-
ernment’s allotment and assimilation program from the 1860s forward empowered
Indian agents to use whatever means were deemed necessary to dismantle and indi-
vidualize the communalistic nature, structures, and lands of indigenous groups.

Other Tribes in Transition

The experience of many western tribes, including the Navajo Nation, can
best be characterized “as a government-sponsored transformation of tradi-
tional forms into a more workable version of an informal council, which
could be called upon by the agent whenever it became impossible for him to
work without some form of approval from the people concerned.”57 This
council generally reflected the tribe’s preexisting political subdivisions but it
also incorporated the principles of American democracy—like formal elec-
tions of leaders—the Indian agents were intent on bestowing to the tribes.

For example, the superintendent of one of the agencies on the Navajo
Reservation, John G. Hunter, is credited with the development of local gov-
ernments on the reservation called chapters, which were mostly gatherings of
Navajos to discuss local issues like irrigation, livestock improvement, and
agriculture. Chapter governments consisted of an elected president, vice pres-
ident, and secretary-treasurer. Meetings were required to follow Robert’s
Rules of Order.58 However, as chapters spread quickly throughout the reser-
vation, they fit “easily into the traditional socio-political organization pat-
terns. Like the natural communities that lay at the core of the traditional
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social system, the chapters were local organizations, composed of, and
directed by, people with common interests.”59

In the northern plains, tribal governing bodies varied from a general coun-
cil type, with an unwritten constitution, to a “small business committee
made legitimate by a written document.”60 For example, the Blackfeet of
Montana, from 1875 to 1935, faced concerted pressure from their Indian
agents to adopt a Western-style government. But even in this the Blackfeet
found a way to continue their reliance on their natural leaders by electing
those individuals most likely to best represent their interests to the govern-
ment. “Until 1911, the general council elected an eighteen member adminis-
trative body. These were ‘reliable’ men with ‘good judgment’ who exerted
beneficial influence upon the rest of the community by maintaining disci-
pline.”61 The Blackfeet were also prodded into adopting a legal code and a
tribal tribunal, composed of the agent and three Blackfeet. This Court of
Indian Offenses was like many established in the 1860s throughout Indian
Country and overtly designed by the United States to eradicate traditional
religious practices, etc., but nonetheless enabled a measure of traditional
leadership to continue.

Hence, while no tribe was left unscathed by the forces of American
expansion and colonialism, it is clear that many integrated or selectively
adopted, and then often modified, the governmental suggestions/demands
offered by their Indian agents. Nevertheless, the ravages of allotment, dis-
eases, forced assimilation, and reservation confinement had wreaked havoc
on all indigenous nations, and by the 1930s tribal complaints were joined by
the complaints of white reform groups and others interested in Indian, nay,
human rights.

CONTEMPORARY CONSTITUTIONAL GOVERNMENTS

This groundswell of support fueled a number of congressional investigations
into the living conditions of Indians. These investigations, coupled with the
labor of a number of prominent individuals and organizations challenging the
direction of federal Indian policy and with the direction provided by BIA head
John Collier, culminated in a number of pieces of legislation in the 1930s
aimed at reconstructing tribal governments, rehabilitating tribal economic
life, reconstituting tribal land bases, and protecting tribal resources and
Indian civil, cultural, and educational rights.

Examples of key legislation include the Leavitt Act of July 1, 1932, which
dealt with Indian irrigation projects;62 the act of March 4, 1933, that involved
Indian timber;63 the Johnson-O’Malley Act of April 16, 1934, which author-
ized the secretary of the interior to enter into contracts with states or territo-
ries to improve Indian education, medical care, and social welfare;64 the act of
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April 30, 1934, that dealt with Indian heirship lands;65 and the act of May 21,
1934, that repealed twelve sections of the U.S. Code that had restricted Indian
civil liberties.66 As important as each of these measures was, the Indian Reor-
ganization Act (IRA) of June 30, 1934,67 was the most comprehensive measure
of the decade and one of the most important federal laws ever enacted insofar
as Indians are concerned.

The IRA: A Revival of the Tribal?

According to Senator Burton Wheeler, one of the cosponsors of the act, the
IRA had many purposes, including stopping the allotment of reservations,
providing for the acquisition of lands for landless Indians, permitting tribes to
organize themselves into business corporations, establishing a system of
financial credit, supplying Indians with collegiate education and technical
training, providing for Indian preference in employment in the BIA, and sta-
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bilizing tribal governments by “vesting such tribal organizations with real,
though limited, authority, and by prescribing conditions which must be met
by such tribal organizations.”68

Section 16 of the act, which established the basis for the adoption of tribal
constitutions, is most crucial. That section reads, “Any Indian tribe or tribes,
residing on the same reservation, shall have the right to organize for its com-
mon welfare, and may adopt an appropriate constitution and by-laws.” The
adopted constitution became effective upon a majority vote of the adult
members of the tribe and upon approval by the secretary of the interior.

The IRA gave tribes one year to vote on whether to accept or reject the
act’s provisions. In June 1935, Congress gave tribes an additional year in
which to vote. But tribes could only vote once and could not revisit their deci-
sion. Within the two-year period, 258 elections were held: 181 tribes (129,750
Indians) accepted the act’s provisions, while 77 tribes (86,365 Indians, includ-
ing the 45,000-member Navajo Nation) rejected the act.69

Three controversies arose around these elections. First, “the IRA was to
be considered adopted unless a majority of the adult Indians voted against its
application, the vote being structured so that the majority of Indians had to
vote against its application, placing the burden of action on those Indian fac-
tions that opposed the law’s application.”70 This voting slant was made more
controversial when the solicitor general issued an opinion which stated that
all eligible Indian voters who opted not to vote would be counted as being in
favor of adopting the act. For seventeen tribes, this opinion reversed an oth-
erwise negative vote. Thus, for example, on the Santa Ysabel Reservation in
California, where forty-three Indians voted against the IRA and only nine
voted for it, the tribe came under the act’s provisions “because the sixty-two
eligible tribal members who did not vote were counted as being in favor of
adoption.”71

Second, the act allowed for a one-time vote for entire reservations,
although in a number of instances more than one ethnic tribal nation inhab-
ited a single reservation, thus leading to the consolidated or confederated
status of a number of tribes. Some of the reservations and tribes affected were
the Confederated Salish & Kootenai Tribes of the Flathead Reservation of
Montana, the Confederated Tribes of the Colville Reservation of Washington,
the Three Affiliated Tribes of the Fort Berthold Reservation (Mandan, Gros
Ventre, and Arikara), and the Colorado River Indian Tribes of the Colorado
River Indian Reservation (Mohave, Chemeheuvi, Hopi, and Navajo), to name
but a few. In these cases, preexisting governing structures—sometimes still
extant—were collapsed into a single constitutional-type government, regard-
less of the historical relationship between the various tribes.

Third, there was a question about the sequence in which the IRA elec-
tions were to be held. Under the IRA, the interior secretary was authorized to
transfer federal surplus and submarginal lands to landless Indians. Upon the

140 CHAPTER 5



transference, an election could then be held by those now territorial-based
Indians to adopt the IRA and establish a constitution.72 But the question then
arose whether a tribe had to have land before it could adopt a constitution or
whether a constitution could be approved with the land transferred later.
This issue has proven a major barrier for many contemporary nonrecognized
tribes, who are often informed that they cannot be recognized by the United
States because they have not held onto a communal land base.

Initially, the Indians of Oklahoma and Alaska Natives were excluded
from most of the benefits of the IRA. But in 1936, through two separate mea-
sures, the Alaska Act and the Oklahoma Indian Welfare Act, the indigenous
groups of those two regions had an opportunity to partake of the benefits of
the IRA and regain a measure of self-government.

Because of the degree of indigenous governmental disorganization during
the previous decades and the novel Western constitutional approach John
Collier and the BIA were insisting upon, the newly revived tribes were not
always in a position to set the parameters for their own new governments. In
fact, while there is evidence that some BIA personnel would have preferred to
dominate the tribal constitutional process, there is also evidence that tribal
leaders and their allies fought hard to make sure their voices, customs, and
knowledge were heard in the constitutions of these organic charters. In a
recent study, A Fateful Time (2000), Elmer Rusco notes that “there is still no
thorough study of how the BIA organized itself to carry out the act and few
studies of the actual writing of constitutions and related actions in specific
Native American communities.”73

The typical tribal constitution (see appendix E for a sample constitution)
contained provisions describing the tribal territory and jurisdiction, specify-
ing eligibility for membership, establishing the governing bodies and their
powers, detailing elections, specifying civil rights, and setting the criteria for
amending the document. Any amendments, of course, were also subject to
approval of the secretary of the interior. In fact, the domineering presence of
the BIA within the operations of constitutional tribal governments contin-
ued. Besides power over approval of constitutions and amendments, the sec-
retary retained power over a tribe’s bylaws, had to approve the selection of
legal counsel, and could veto tribal resolutions on land use and civil and crim-
inal codes. In addition, the secretary had to approve or review tribal council
actions on such matters as levying assessments on nonmembers trading or
residing on reservations, regulating the inheritance of real or personal prop-
erty other than allotments, providing for the appointment of guardians for
minors, and excluding from Indian lands individuals without a legal right to
reside upon them.74

Tribes struggled in the late 1930s and 1940s to adjust to their new mea-
sure of self-government; for many this meant a shift away from historic tra-
ditions and unwritten customs and values that had served the communities
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well during and before the transitional period. Increasingly, tribes “were
adopting the whites’ legalistic perspective on government.”75

However, this self-assumed tribal shift in political orientation toward a
more Western approach did not forestall the termination period of the 1950s,
in which federal lawmakers sought to eliminate reservations and expedite the
assimilative process of Indians, which these lawmakers felt had been tem-
porarily and wrongly derailed during the IRA period. Although a number of
tribes, bands, and California rancherias were “terminated,” the termination
era, although powerfully destructive to those who experienced it, was short-
lived. By the mid-1960s the policy had largely been scuttled, although the
specter of termination continued to haunt tribes throughout the 1960s.

Besides the genuine fear of termination, most tribes during this period
experienced the reality of intense levels of poverty, poor education, abysmal
health conditions, inadequate and dilapidated housing conditions, trans-
portation infrastructures that were virtually nonexistent, and a lack of com-
munication facilities. Mamie Mizen, a professional staff member of the Sen-
ate Appropriations Committee, starting in 1953 and continuing through 1967
annually published reports on reservation conditions and the facilities and
programs provided by the federal government for Indians.

Mizen’s reports focused on BIA schools, health facilities, tribal business
operations, welfare activities, law enforcement issues, housing, and irrigation
installations; she also assessed the cities where Indians had been relocated in
order to determine how the Indians were doing. Her annual reports showed
how difficult life was on reservations in virtually all socioeconomic aspects.
In 1967 she reported on the generally depressed conditions of most Indians.
She noted in her introduction that “the area of lack most visible to even a
casual visitor to Indian reservations is housing . . . [and that] another plague
that besets the Indian groups is unemployment. For too many Indians are
dependent on public welfare . . . [and] education . . . has its problems. It must
be said again and again that we forget too often that this is a people who have
all their education planned for them in a second language.”76

On the Cheyenne River Sioux Reservation, in Eagle Butte, South Dakota,
it was reported in 1963 that 97 percent of the occupied housing structures
were deficient, dilapidated, or unsafe. It was also reported that unemployment
exceeded 75 percent due to limited opportunities. There was, at that time,
practically no industry, and tourism and recreation were minimal operations.
The Mescalero Apaches of southern New Mexico, who had recently received
a $120,600 Office of Economic Opportunity grant for their community action
program, appeared to be in a slightly better economic situation. They were
using federal dollars to provide some employment service, home improve-
ment, child development (under Head Start), community development (under
Vista), manpower development training, and economic development in the
form of resort development and a ski lodge. Still, the other local Apache com-
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munities were described as “dying communities” because of the lack of
employment, the shortage of community facilities, including hospitals, and
the lack of roads. Regarding education, although virtually all children attended
elementary school and most high-school-age youth were enrolled, only 20 per-
cent regularly attended high school and very few entered college.77

These conditions, typical of reservations at the time, in Mizen’s words
left a “deep impression of lack—lack of information on the part of all of us
about our citizens; lack of understanding of their problems and of their whole
philosophy of living, of their cultural heritage—all too often ignored—of their
potentialities.”78

TRIBAL NATIONS AS CORPORATE AND POVERTY-STRICKEN BODIES

The Area Redevelopment Act (1961), Economic Opportunity Act (1964), and
Great Society social welfare programs, all pillars of the federal government’s
War on Poverty, along with the national civil rights movement and the Red
Power activism that emerged in the late 1950s and 1960s, led to tribes’
involvement as direct sponsors of a number of federally funded programs.79

For the first time, tribal governments “had money and were not beholden for
it to the BIA. This created an enormous change in the balance of power on
reservations and in Washington. Tribes could, to some degree, set their own
priorities. They could hire, supervise, and fire people on their own.”80

But there was another dimension to tribal eligibility for non-BIA federal
dollars. Tribes became eligible to sponsor a multitude of new programs not
directly as a result of their political status as separate nations but because
they acted in a corporate capacity or were perceived simply as poverty-
stricken ethnic groups. In fact, the tribal councils had to become the spon-
soring agencies if they were to be eligible to receive these federal dollars.

In the language of the Area Redevelopment Act of May 1, 1961, which
was designed to alleviate conditions of substantial and persistent unemploy-
ment and underdevelopment in chronically depressed areas, federal assis-
tance would “be extended only to applicants, both private and public (includ-
ing Indian tribes), which had been approved for such assistance by an agency
or instrumentality of the state or political subdivision thereof in which the
project to be financed is located.”81

In a constrained sense, a corporation is something chartered by a govern-
ment. In this sense, one could rightfully say that the Pueblos of New Mexico,
incorporated by territorial legislation in the mid-1870s, and tribes incorpo-
rated under section 17 of the IRA are corporations. And one federal court has
held that IRA tribal courts are at least in part “arms of the federal govern-
ment” since they were organized pursuant to federal law.82

But there is a broader sense of the term corporation that applies when
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there is no charter of incorporation. The United States is a body corporate, as
are the non-IRA tribes. Thus, tribes have corporate status regarding the right
to sue, the capacity of being sued, the power to execute contracts that bind
the tribe, and the separation of tribal liability from the liability of tribal mem-
bers. As a result, when the Area Redevelopment program was renewed and
expanded in 1964 as the Economic Opportunity Act, all tribes were made eli-
gible for the wide array of programs administered by this agency. Here again,
tribes in their corporate and socioeconomic (poverty) status were being
accorded economic and programmatic opportunities that had previously
eluded them.

Of course, to be eligible for these specific federal programs the tribes, as
governing bodies, had to assure the federal agencies that they would adminis-
ter the funds impartially and without regard to race, ethnicity, gender, etc. In
other words, tribal agencies were now required to provide assistance to any
reservation resident (African Americans, Asian Americans, whites) who oth-
erwise met the eligibility criteria for these programs. Tribes, qua tribes, but
also in their role as “corporate” bodies and as eligible recipients because of
their low socioeconomic status, became quite skilled at maneuvering
between these statuses and at lobbying various federal agencies and Congress.
As a result, tribes became eligible for virtually every new program authorized
during the rush of social, educational, and economic legislation during this
period.

While tribes, as corporations, were now eligible for many new programs,
tribes, as governments, came under increasing congressional scrutiny. In
1968 Congress enacted the Indian Civil Rights Act (ICRA), which imposed
certain basic constitutional norms on the actions of tribal governments
toward reservation residents; rights guaranteed by the Bill of Rights and the
Fourteenth Amendment were inapplicable to tribes because of their preexist-
ing sovereign status. Two of the primary purposes of the ICRA were to impose
upon tribal governments restrictions applicable to federal and state govern-
ments and to protect individual rights of all persons on the reservations. This
act, from an indigenous perspective, was a serious infringement on the inter-
nal sovereignty of tribal nations.83

The act was judicially tested the following year in a federal district case
involving the Navajo Nation and Theodore R. Mitchell, the program director
of Dinébeiina Nahiilna Be Agaditahe (D.N.A.), a nonprofit legal services cor-
poration organized under the laws of the state of Arizona. D.N.A. had been
created to act as a delegate agency to receive funds made available under the
Office of Economic Opportunity, administered by the Office of Navajo Eco-
nomic Opportunity. Mitchell and D.N.A.’s board of directors had been
embroiled in a battle with the Navajo Nation’s Advisory Committee over a
local school issue and over how much autonomy from the tribal council
D.N.A.’s attorneys were entitled to.84
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As the debate ensued, Mitchell was permanently excluded from the reser-
vation for having offended Dr. Annie Wauneka, a tribal council delegate. The
council asserted that the power to exclude was within the scope of its author-
ity under article 2 of the Treaty of 1868, which reserved to the nation the
power to ban non-Navajos from the reservation with a few specific excep-
tions. The district court agreed that the tribe retained the exclusion power
but declared that in this case the tribe’s actions violated Mitchell’s freedom of
speech and due process of law rights, and constituted a bill of attainder, all of
which were prohibited by Title II of the ICRA. In the court’s words, non-Indi-
ans “are entitled to the assurance that they are not subject to be summarily
ejected from their homes and separated from their employment because of
the disfavor of the ruling segment of the Navajo Tribe.”85 As a result of tribal
eligibility for programs under the various civil rights and social welfare mea-
sures, tribal governments and their business partners also learned that they
could not disregard the rights of nonmember Indians.

In Dawavendewa v. Salt River Project (1998), a Hopi Indian filed suit
against the Salt River Project Agricultural and Power District, an Arizona cor-
poration operating a generating station on Navajo land. Salt River had entered
a lease agreement with the Navajo Tribe in 1969, allowing Salt River to oper-
ate the power plant, which utilizes coal from Navajo lands to produce elec-
tricity for the Southwest. One of the conditions of the lease was that the cor-
poration would extend preferential treatment to Navajos in its hiring
practices. Harold Dawavendewa had applied for a position but was rejected.
He filed a complaint alleging that Salt River was engaging in national origin
discrimination in violation of Title VII of the 1964 Civil Rights Act. The
Court of Appeals ruled in his favor, holding that discrimination in employ-
ment on the basis of membership in a particular tribe did, in fact, constitute
national discrimination.

During the halcyon days of the 1960s and early 1970s, tribes were veering
away “from a BIA-focused governmental structure into one adopted, perhaps
awkwardly, to enable them to be treated consistently as governments.”86 The
next major law, the Indian Self-Determination and Education Assistance Act
of 1975, created a formal statutory environment for a more sustained period
of tribal self-government by establishing that tribal governments could con-
tract to perform services then being provided by the Departments of Interior
and Health and Human Services.

The theory underlying the concept of tribal self-determination was that
tribal governments knew best what their own problems were and would care-
fully allocate their resources to address these problems. However, “this ide-
ology assumed a sophistication that did not exist and generated tremendous
expectations in Congress that the tribes would suddenly respond to new
opportunities with the expertise of a modern corporation.”87 The Indian self-
determination era has produced mixed results—reduced unemployment, but
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continuing excessive federal regulations—which is one reason the self-gover-
nance policy was called for by a number of tribes in the late 1980s. Tribes con-
tinue to seek greater autonomy over their remaining resources, even as they
remain locked in an inequitable power relationship with the federal govern-
ment.

Despite these shifts, the original structures of most IRA tribal govern-
ments remain. Although there is increasing diversity in tribal governing
structures under the related federal policies of Indian self-determination and
self-governance, we can still make some generalized comments about con-
temporary constitutional tribal governments, although specific tribal consti-
tutions should be read to clarify particular problems.88

STRUCTURES AND FUNCTIONS OF CONTEMPORARY
CONSTITUTIONAL GOVERNMENTS

It is important to note that the IRA had virtually no effect on the substantive
powers already vested in the tribal nations, but added some powers and recog-
nition of powers tribes could exercise without first securing secretarial
approval: veto power over the dispensation of tribal funds or assets; the right
to negotiate with federal, state, and local governments; and the right to be
advised of all appropriation estimates affecting the tribe before these are sub-
mitted to the Congress.89

Finally, tribal governments were recognized as having the right to exer-
cise all inherent “existing powers.” Of course, Congress was unclear as to
what those “existing” powers were, and it was left to Nathan Margold, the
solicitor of the interior, and John Collier, the commissioner of Indian affairs,
to identify what those powers of self-rule were. On October 24, 1934, Margold
issued an opinion, titled “Powers of Indian Tribes,” some thirty-two pages
long, that followed the premise that “those powers which are lawfully vested
in an Indian tribe are not, in general, delegated powers granted by express acts
of Congress, but rather inherent powers of a limited sovereignty which has
never been extinguished.”90

Inherent powers included recognition of a tribe’s right to choose its own
form of government, the right to define the conditions for tribal citizenship,
and the power to regulate and dispose of tribal property. In other words, tribes
had been completely sovereign in the past, but in establishing their political
relationship with the United States in various treaties surrendered some of
their sovereignty, while retaining all other powers of sovereignty.

We can now turn to a generalized assessment of the structure, functions,
and powers of contemporary constitutional governments. A discussion will
follow about Alaska Native governments, which have structures that are
quite different from indigenous communities in the lower forty-eight states.
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Finally, I will close with some comments on the difficulties tribal govern-
ments continue to experience inside and outside the federal structure.

The Ft. Peck Reservation’s General Council: A Case Study

If one adopts a broad perspective on the types of legislative bodies represented
in Indian Country, the diversity is abundant: tribal councils (e.g., Ft. Peck Reserva-
tion Council), general councils (e.g., Sherwood Valley General Council), business
committees (e.g., Cheyenne-Arapaho Business Committee), legislatures (e.g.,
Menominee Tribal Legislature), boards of directors (e.g., Tulalip Board of Directors),
boards of trustees (e.g., Umatilla Board of Trustees), executive committees (e.g.,
Nez Percé Tribal Executive Committee), councils (e.g., Mashantucket Pequot Coun-
cil), and tribal committees (e.g., Viejas Tribal Committee).91 The following case
illustrates one of these types.

The Fort Peck Reservation, established by an act of Congress in 1888, is located
in the northeastern corner of Montana. It is home to two distinct tribal nations, the
Assiniboine and the Yanktonai Sioux, who historically fought bitter wars with one
another. Their forced confederation on a single reservation has led to many years of
factionalism. Nevertheless, in 1927 the tribes adopted a constitution and formed a
general council legislative body that allowed the entire electorate to debate and,
hence, legislate for the two tribes. The tribes rejected the Indian Reorganization Act
in 1934, opting to retain their earlier constitution. In 1960 the membership of the
tribes formed a new constitution that established a seventeen-member Tribal Exec-
utive Board. As Lopach et al. state, “the Constitution retains the ‘General Council,’
but it no longer is the ordinary governing body. Instead it is designed to operate as
an institutionalized initiative and referendum.”92 The Executive Board is still subject
to the power of the General Council. In effect, the tribal chairman and the Execu-
tive Board act as partners in overseeing reservation government, since the heads of
tribal agencies must report to both.

The Navajo Nation’s President: A Case Study

Looking at the executive function in Indian Country, there is also great variety:
president (e.g., Navajo Nation), governor (e.g., Isleta Pueblo), chairman (e.g., Yank-
ton Sioux Tribe), spokesman (e.g., Enterprise Rancheria), chief (e.g., Miami Tribe),
and principal chief (e.g., Cherokee Nation). Until 1989, the Navajo Nation’s chief
executive officer was called the tribal chairman. However, in that year, in the wake
of political turmoil, the Navajo Nation’s council drafted amendments to their Tribal
Code (their organic governing documents) in an effort to separate executive and
legislative powers and to curb the extraordinary power that had built up in the



office of the chairman. These amendments created the positions of president and
speaker of the council (the legislative branch’s leader). The president is the chief
executive officer of the executive branch and has full authority to conduct, super-
vise, and coordinate personnel and programs of the nation. Among the president’s
powers are the power to represent the nation in its relations with all other govern-
ments; the power to faithfully execute and enforce the nation’s laws; the power to
negotiate and execute contracts, subject to appropriate legislative approval; and the
power to appoint supervisory executive personnel.93

The Crow Tribal Court: A Case Study

The judicial function is also present under a variety of names: supreme court
(e.g., Rosebud Sioux Supreme Court), peacemaker court (e.g., Iroquois Confeder-
acy Peacemaker Courts and Navajo Nation Peacemaker Courts), councils of elders
(e.g., Mohegan Nation Council of Elders), tribal courts (e.g., Crow Tribal Court),
courts of appeal (e.g., Cheyenne River Sioux Court of Appeals), and criminal tribal
court (e.g., Mississippi Choctaw Tribal Courts), to name but a few.

The Crow Tribal Court is a creation of the tribe’s legislative body, the General
Council, and lacks clear independence. It is a three-member court. The judges are
elected by the General Council’s membership (all adult males and females). Judges
serve four-year terms. The court is expected to serve as an appellate body should
the need arise. Although the court is vulnerable to political influence, there are
signs that it is acting with a greater measure of independence: its increasing use of
contempt powers, decisions enforcing payment plans in contract disputes, and its
use of the power of judicial review to nullify an executive committee election. In
the Crow situation, however, the court is the weakest branch of the nation’s politi-
cal system.94

Tribal Councils (Legislative Functions)

Let us now turn to a necessarily brief description of the three broad functions
most indigenous nations exercise: tribal councils (legislative function), tribal
chairs (executive function), and tribal courts (judicial function).95 It is impor-
tant to note that while virtually every tribe has an executive and legislative
branch, some lack a separate judiciary.

A majority of tribal nations, particularly those organized under the IRA,
vest legislative authority in a tribal council, although it is sometimes called
something else. Tribal councils or business committees are usually fairly small,
ranging from as few as five members up to eighteen. The Navajo Nation, how-
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ever, the largest reservation-based tribe, has an eighty-eight member council.
Tribal councils tend to be organized by districts, which in some cases date back
to when reservations were divided into land management districts by agricul-
tural and soil conservation agents in the New Deal era of the 1930s.

For example, the Navajo Reservation was divided into nineteen land man-
agement districts in the spring of 1936, with the districts ranging in size from
396,160 acres to 1,759,360 acres. Each district employed an administrator,
whose duties included overseeing the work of other employees and developing
range-management plans to conserve the depleted soil of the Navajo Nation.
In addition, the Navajo Council members (seventy-four in 1936) were elected
from these districts, in accordance with the population of each district.

Interestingly, in the post-IRA years of tribal government operations, the
commissioner of Indian affairs still wielded a tremendous amount of power
over tribal operations. In the case of the Navajos, who rejected the IRA but
were still subject to the rule-making authority of the federal government, the
commissioner no longer had the right to appoint tribal delegates, but council
meetings still required the presence of a federal official, the superintendent,
who occupied a position beside the chairman during the council meetings.

There is also a question of whether tribal nations are subject to the leg-
islative reapportionment process (the assignment to a state of a new number
of congressional seats) after the decimal census has been completed, and if
population fluctuations warrant a change. In recent years, for instance, there
has been tremendous population growth in the Sunbelt states stretching from
Florida to California. That area and other states have gained congressional
representatives as a result of their increased population base. Conversely,
some states in the Northeast and Midwest have lost congressional represen-
tatives because of population decline. Tribes, it has been held, if they have
adopted Anglo-Saxon democratic processes for selection of tribal political
leaders, have been required to follow equal protection concepts like the “one
man–one vote” principle.96

By contrast, the Crow Tribe of Montana, who operate with a General
Council government, make no attempt to claim that their council is a repre-
sentative body. Rather, its membership consists of all female tribal members
who are eighteen or over and all male members who are twenty-one or over.
Since the council is the tribe’s governing body, Crow government is similar to
the town meeting form of direct democracy traditional in some sections of
New England.97 The BIA in the early twentieth century tried to force the tribe
away from the general council format, but the Crow protested vigorously and
eventually forced the government to concede the issue.

Council members, like U.S. or state legislators, generally serve for a spec-
ified period of time, usually two to four years. Satisfying the constitutional
prerequisites for service in elected councils is not difficult. Generally, “they
pertain only to minimum age, eighteen or twenty-one years; tribal member-
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ship; and being free of felonious convictions or indebtedness to the tribe. Oth-
erwise it is left to the voters to decide whether the individual candidate is
qualified for office. There are no other formal qualifications of an educational,
occupational, or experiential sort.”98

Tribal councils, first of all, exercise those powers either stated or implied
in the tribal constitution or other organic political documents. Typical of
these broad powers or goals of governance are enacting ordinances and reso-
lutions (the equivalent of congressional statutes), establishing justice, ensur-
ing tranquility and enjoyment of the blessings of freedom and liberty, con-
serving tribal property, managing tribal business enterprises, establishing or
modifying judicial systems, delegating powers to committees of its choice,
and providing for the tribes’ welfare.

There are also a number of specific enumerated powers that may be exer-
cised by the councils. Many of these derive from the list established in a 1934
solicitor’s opinion written by Nathan Margold at John Collier’s request. For
example, the Rosebud Sioux Tribal Council may, among others, exercise the
powers

1. to employ legal counsel for the protection and advancement of the rights
of the tribe;

2. to purchase and to otherwise acquire land or other property for or on
behalf of the tribe and prevent the sale of existing tribal land;

3. to regulate all economic affairs of the tribe;
4. to levy taxes upon members of the tribe and upon nonmembers doing busi-

ness on the reservation;
5. to enact resolutions . . . governing the adoption and abandonment of mem-

bership;
6. to make and enforce ordinances governing the conduct of the members of

the tribe and providing for the maintenance of law and order and the
administration of justice by establishing a reservation court and defining
its duties and powers;

7. to regulate the inheritance of property; and
8. to regulate the domestic relations of the tribe and to provide for the

appointment of guardians for minors and mental incompetents.99

There is, however, one major qualification on tribal powers. Nearly all
major tribal ordinances or resolutions that have a substantial effect on tribal
powers or resources are subject to review by the secretary of the interior. “Some
constitutions provide that the ordinances and resolutions are not effective until
the Secretary approves; others provide that the Secretary may rescind ordi-
nances of which he disapproves. Either way, the requirement represents a very
substantial limitation upon the self-government of the tribes.”100 Such secre-
tarial veto power, even though it is not used very often today, is proof that fed-
eral plenary power (read: absolute power) is a continuing reality tribal nations
must cope with, although it is unclear what the basis for this power is.



It is important to recall, however, that tribal councils, acting for the tribal
nation, derive their power to act from two other critical sources as well—
inherent sovereignty and treaty rights. In fact, tribal constitutions them-
selves are, in some sense, a manifestation of tribal sovereignty, with treaties
also being directly related since only sovereigns have the power to negotiate
binding legal compacts.

Tribal Chairs (Executive Function)

Virtually all tribal constitutions provide for a tribal chairperson, who in some
cases is called “president” or “governor.” The chair performs the executive
function of government, which involves the daily operations of administra-
tion, continual decision making, and setting up and overseeing systems that
give tribal government laws force and meaning. There are two basic compo-
nents of the executive branch: the chief executive and the administration.
Most tribal constitutions provide for at least four officers: the chair, the vice-
chair, the tribal secretary, and the tribal treasurer. I will discuss only the
chair.

The chair is head of the government. His or her powers are prescribed in
the tribal constitution and bylaws. The chair also draws power from customs,
tradition, personal charisma, and the prestige of the position.101 Powers and
duties of a chair include seeing that the laws are being faithfully imple-
mented; issuing directives and setting up administrative guidelines; handling
negotiations with the BIA, Congress, local governments, and other tribes; pre-
siding over all council meetings; and being responsible for the administration
of the tribal bureaucracy.

In some tribes, the chair is elected by council vote. In other cases, he or
she is directly chosen by the tribal electorate. For example, the Muskogee
Creek Nation of Oklahoma have a principal chief and second chief who are
chosen by tribal voters over the age of eighteen. These officers serve four-year
terms. “The principal chief’s responsibilities include organizing the execu-
tive department, overseeing tribal programs, preparing the annual budget, and
informing the national council about the state of the nation’s affairs.”102 The
principal chief, with the tribal council’s concurrence, also selects the election
board’s members and a citizenship board, and he or she chooses the justice for
the nation’s supreme court.

Tribal Courts (Judicial Function)

Tribal courts, in both their present form and their “traditional” predecessors,
however, have been centrally concerned with the overall concept of justice and
have oftentimes managed to be free of the obsession with technicalities that has
so often plagued non-tribal court systems.103
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This quote serves as a reminder that the primary role of tribal government, at
least historically and well into the contemporary era, was more judicial than
legislative in nature. In other words, as our earlier discussion of traditional
governments showed, tribal leaders and governing structures functioned pri-
marily as adjudicatory bodies seeking to maintain harmony and balance and
looking to amicably settle disputes when they arose.104 Notwithstanding this
primordial and inherently judicial orientation, the inaccurate perception of
most Europeans and Euro-Americans toward tribal nations was that they
were largely lawless, anarchical societies lacking even rudimentary systems
of law and order.

An important pair of law review articles written in 1891 by a prominent
Harvard Euro-American legal scholar, James Bradley Thayer, summed up this
mischaracterization of tribes in the article titles: “A People without Law.”
Thayer was explicitly decrying the fact that tribes lacked legal systems
resembling those he was familiar with, and thus in his view were essentially
lawless communities in need of Western-style law and order systems that
would speed their assimilation.105

The reality, however, is that tribes have had their own very effective sys-
tems of law and order since long before European contact. Obviously, with so
many indigenous communities, no two systems looked alike and certainly
none bore much resemblance to those brought to North America by Euro-
peans. While the passage of time, the force of Euro-American colonialism,
tribal adaptations to that force, the litigious nature of Americans, and the
enactment of laws like the IRA and the ICRA have led to the development of
similarities in tribal judicial systems, it is still “in the operation of the judi-
cial branch that one finds the most variety amongst tribal governments.”106

This variety is intensified and complicated by the sheer volume of “law” that
tribal courts must be aware of, and responded to, and that they also produce.
As Deloria and Lytle note:

If limited only to the written documents that could be used as a basis for finding
“the” law, one would have to cover nearly 400 ratified treaties and agreements,
5,000 federal statutes, 2,000 federal court opinions, and over 250 tribal constitu-
tions and charters. . . . Add to this massive accumulation the traditions and cus-
toms of 500 or more individual tribes and the task becomes formidable indeed.
But these are simply basic documents. American Indian law also includes state
opinions and state statutes (some of which originated before the Constitution of
the United States), congressional hearings of legislation, reports of a series of
investigative commissions, and field surveys of Indian conditions, many of which
are themselves a massive compilation of data. Finally, American Indian law
includes solicitor’s opinions and memorandum opinions of the Department of the
Interior and, more recently, other federal departments that have come to serve
Indians in a variety of ways.107

Complicating matters even further are questions surrounding which entity or
entities have jurisdiction over a specific dispute—tribal court, federal court,
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or state court. Figure 5.1 depicts the general linkage between the three sover-
eigns. It is important to know that cases involving Indians, tribes, and inter-
pretations of aspects of Indian law, whether involving Indians or not, can
begin in any of these courts.

At present there are three legal institutions that together compose the
Indian judicial system—traditional courts, courts of Indian offenses (also
known as code of federal regulations [CFR] courts), and tribal (IRA) courts.

Traditional Courts

There are only approximately twenty remaining traditional courts, including
the religious courts of the Pueblos of New Mexico, the Peacemaker Courts of
the Navajo Nation and the Iroquois, and the courts of some small fishing
tribes in the Northwest, that administer unwritten customary law and follow
little formal procedure.108 In some cases, a council of elders, a tribal chief, reli-
gious leaders, or the warrior society leaders serve as mediators or dispute
resolvers. These courts handle misbehavior through public scorn, the loss or
restriction of certain privileges, or the payment of restitution to an injured
party. In extreme cases, such as witchcraft, banishment from the nation might
be called for.109 In traditional courts the values of the community dictated that
compensation to victims and their families and resolution of problems “in
such a manner that all could forgive and forget and continue to live within the
tribal society in harmony with one another was of great importance.”110

Courts of Indian Offenses

These courts, established by the secretary of the interior in the early 1880s,
are also known as CFR courts because they operate under guidelines laid out
under the Code of Federal Regulations (currently in Title 25). They were the
product of the then dominant federal ideology of forced assimilation of Indi-
ans.111 Their primary purpose was to promote acculturation of Indians by edu-
cating them in Euro-American legal and cultural values and norms.

Commissioner of Indian Affairs Hiram Price, of his own accord and with-
out congressional authorization, originated the idea for the CFR courts. He
compiled the first set of guidelines for court organization and procedure and
a short civil and criminal code in 1883. The courts were staffed by local Indi-
ans, handpicked by the Indian agent. They served at the pleasure of the agent.
The primary task of the courts, as described in United States v. Clapox in
1888,112 was to serve as “mere educational and disciplinary instrumentalities
by which the Government of the United States is endeavoring to improve and
elevate the condition of these dependent tribes to whom it sustains the rela-
tion of guardian.”

As tools of colonialism, the CFR courts were focused on imposing West-



ern law and order on Indian communities. At their apex around 1900, CFR
courts were operating on nearly two-thirds of all reservations. However, a
number of tribal nations—the Five Civilized Tribes, tribes in New York State,
the Osage of Oklahoma, the Pueblos of New Mexico, and the eastern band of
Cherokee in North Carolina—did not have to endure a CFR court system
because they had preexisting tribal court systems the United States chose not
to supplant.113 The tasks of the courts, already complicated enough, became
even more complicated as a result of the allotment policy, which led to the
individualization of Indian property and rights and a dramatic increase in the
number of whites in Indian Country. This, of course, led to squabbles over
jurisdictional authority, interracial tension, and, in turn, an increase in the
workload of the courts.

As a progressive mood emerged in the early twentieth century, out of
which flowed developments that would culminate in the IRA and the modern
tribal constitutions and tribal courts authorized under that act, the CFR
courts began to be replaced. Many of them were phased out altogether, while
others were folded into the constitutionally based tribal courts. However,
some CFR courts continued because tribes lacked sufficient resources to
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Figure 5.1 The American Judicial System and Indian Law

Source: Reprinted from American Indians, American Justice by Vine Deloria Jr. and Clifford M. Lytle, copy-
right © 1983. Courtesy of the University of Texas Press.
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establish modern courts. Thus, today there are twenty-one CFR courts still
operating in Indian Country.

Modern Tribal Courts

The tribal constitutions organized under the IRA and the court systems that
followed were a vast improvement over the CFR courts, because tribal judges
under the IRA constitutions were directly responsible to their tribe and not to
the BIA. On the other hand, many tribal constitutions contained language,
ideas, and structures that only sometimes comported with the tribes’ historical
methods of self-governance. The role of the BIA in the development of tribal
constitutions also cannot be overlooked, although the agency acted differently
with different tribes, and far more research is needed before any definitive con-
clusions can be drawn about the relationship between the bureau and tribal
nations. More importantly, those constitutions “did not provide for any sepa-
ration of powers and did not specifically create any court system.”114

Nevertheless, despite the difficulties tribes had recovering from the previ-
ous decades of intense colonialism and the inherent flaws in the IRA system
of Indian self-rule, tribal courts have grown and diversified tremendously over
the last six decades. Although most tribal courts resemble their state or federal
counterparts in structure and function, their jurisdiction has broadened from
primarily criminal to include civil suits of increasing complexity.115 In fact,

Traditional non-judicial dispute resolution mechanisms continue to function in
some tribes along with Peacemaker courts, courts of specialized jurisdiction, such
as administrative commissions, gaming, small claims courts, and courts of gen-
eral jurisdiction. These differences are a sign of creativity as tribal councils and
courts balance variances among the tribes’ traditions and present needs against
the traditions and requirements of the dominant society’s law.116

Of course, the Indian Civil Rights Act of 1968, which statutorily imposed
qualified portions of the U.S. Bill of Rights on tribal court proceedings for the
first time, pushed tribal judges more in a direction resembling non-Indian
courts and provided a mechanism—the writ of habeas corpus—by which liti-
gants could challenge tribal court decisions in federal courts. Several impor-
tant U.S. constitutional provisions, however, were not incorporated in the
act. For instance, the establishment of religion clause, indictment by a grand
jury, and the restriction against quartering troops in homes are missing.
Tribes may also discriminate in voting on account of race. Nor are tribes
required to convene a jury in civil trials or, in criminal cases, to issue grand
jury indictments or appoint counsel for poor defendants. Nevertheless, a sig-
nificant portion of U.S. constitutional law was made applicable to tribal court
affairs by the ICRA. This is one of the few federal laws that directly limits the
power of tribes to govern their internal affairs.
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Despite the fact that many tribal courts have assumed many of the forms
and functions of Western-style governments, in part because of the anticipa-
tion of federal intrusion into tribal authority if they fail to do so, important
differences remain between tribal courts and non-Indian courts. First, tribal
judges are not usually attorneys. Although they receive legal training from
the National American Indian Court Judges Association (NAICJA) or other
bodies, this is not the equivalent of a J.D. degree. Second, tribal courts are not
generally courts of record, and many opinions are not recorded. Finally,
because modern tribal courts have a colonial origin, they “must continually
build legitimacy within the tribe, both among tribal members and with the
Tribal Councils.”117

In some tribes, tribal judges are popularly elected, while in most they are
appointed by the tribal council or chairperson. Tribal judges usually are tribal
members, though in some cases they are non-Indians or members of other
tribal nations.118 Because of the doctrine of tribal sovereignty each tribe estab-
lishes its own qualifications for its judges, which may or may not include
them being state-licensed attorneys. However, nearly all tribal judges receive
some measure of training in federal Indian law, sponsored by organizations
like the NAICJA or the National Indian Justice Center. Judges typically serve
a fixed term, usually two or four years, although one tribal nation, the
Navajo, grants life tenure to its justices after they successfully navigate a pro-
bationary period.

Finally, many tribes have recently established appellate courts (usually
consisting of three judges), though tribes are not required to have such a
court. Some of the more developed tribal court systems, like that of the
Navajo Nation, have appellate courts which sit permanently to hear appeals.
Other tribes have established intertribal courts that hear appeals from a
regional association of tribal councils.119 Still others have panels of judges
who are assembled ad hoc for each appeal.

On some reservations the tribal council serves as the appellate court. In
December 1993, Congress enacted the Indian Tribal Justice Act, which
authorized federal government assistance for the development of tribal jus-
tice systems, including not only individual tribal courts, but regional judicial
systems as well.

More than 140 tribes have functional modern tribal courts and, as we
have seen, there is tremendous diversity among them. Of the three branches
of government discussed here, the tribal courts have been required to make
the most adjustments, in their relations not only with their own govern-
ments but especially with their federal and state counterparts and with the
non-Indians who live on or travel through the courts’ jurisdictions.

Tribal courts have made great strides in recent years in performing their
complicated and increasingly difficult tasks, especially considering that
while crime rates appear to be receding in most of the country they are
increasing exponentially in Indian Country. In a study completed by the Jus-
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tice Department in 2004,120 it was found that American Indians experienced a
per capita rate of violence twice that of non-Indians in the United States. More-
over, for Indians aged 25–34 the rate of violent crime victimization was more
than two and one-half the rate for all other persons in the same age bracket.
More distressingly, the study found that approximately 60 percent of those who
committed violent crimes against Indians between 1992–2001 were white.
Besides the interracial nature of most of this crime, the other alarming finding
was that “the criminal victimizer is more likely to have consumed alcohol pre-
ceding the offense.” This report’s findings confirm that crime, alcohol, and
interracial tensions remain major stumbling blocks to tribal prosperity and that
the tribal courts will have their hands full for the foreseeable future.

Increasing crime is but one of the difficulties tribal courts face. Others
include their susceptibility to political influence by tribal politicians, inade-
quate tribal laws, lack of qualified personnel, and a lack of planning.121 Still,
tribal courts are becoming more effective in their assorted and diversifying
tasks and are slowly gaining legitimacy in the eyes of federal and state courts.
For example, on July 28, 2005, tribal court judges from five Wisconsin tribal
nations ceremonially signed into law the “Teague Protocol,” with judges
from the 9th Judicial District. The purpose of this tribal-state court protocol
was to “effectively and efficiently allocate judicial resources by providing a
legal mechanism which clearly outlines the path a legal dispute will follow
when both a tribal court and a circuit court have each determined it has juris-
diction over a matter.” While not altering or expanding the jurisdiction of
either party, this cooperative measure establishes an institutional judicial
framework that is helping to ease tensions between the tribes involved and
the 9th Circuit Court judges. Equally important, they are finally gaining fed-
eral financial assistance and support from organizations like the Law Enforce-
ment Assistance Administration.

In addition, they, better than the other two branches, seem to be more
willing and are structurally and normatively capable of synthesizing tradi-
tional norms and culture with Western traditions. In fact, “the ability of the
tribal court to interpret law to the Indian people and to interpret Indian cul-
ture to other legal institutions may be the most important of all assets flow-
ing from the tribal court system.”122

ALASKA NATIVE GOVERNMENTAL ORGANIZATIONS

Alaska Natives, which include American Indians (e.g., Tlingits and Haidas),
Inuit (formerly called Eskimo), and Aleut, had very little contact with non-
Indians before or even after Russia “ceded” Alaska to the United States in
1867, a cession Alaska Natives protested. In fact, from 1741 to 1867, the
Natives retained their political independence, never signed any treaty with
the Russians, and sold them no land.123 The aboriginal people of the territory

INDIGENOUS GOVERNMENTS: PAST, PRESENT, AND FUTURE 157



lived in over two hundred scattered villages, located primarily along the
southern and far northwestern coasts. Hunting and fishing were their pri-
mary means of subsistence.

Generally, from 1923 to the passage of the Alaska Native Claims Settle-
ment Act (ANCSA) in 1971, the legal position of the Alaska Native was sim-
ilar to that of American Indians. In fact, the Indian Naturalization Act of 1924
expressly included the Eskimo, Aleut, and Indians of the Alaska Territory.
The IRA of 1934 partially included Alaska Natives among its beneficiaries
when it declared that “the provisions of this Act shall not apply to any of the
Territories, colonies, or insular possessions of the United States, except that
sections 9, 10, 11, 12, and 16, shall apply to the Territory of Alaska.” It was
also declared that “for the purposes of this Act, Eskimos and other aboriginal
peoples of Alaska shall be considered Indians.”124 A separate act in 1936,125 an
amendment to the IRA, extended the rest of the IRA’s original provisions to
Alaska Natives. Some seventy Alaskan groups organized under these two
acts. Native property and affairs were also under the trust protection of the
federal government.126 Moreover, federal and state policy encouraging the
incorporation of Alaska Native communities under state law began in 1963.
Approximately 127 Native communities have organized under Alaska’s state
municipal incorporation statutes. These state-chartered entities coexist
alongside the federal IRA-chartered entities.

Despite this seeming comparability, “the distinctions between Alaska
natives as governments and as landowners, however, have remained
clouded.” This is evidenced in a 1955 Supreme Court ruling, Tee-Hit-Ton v.
United States, in which the court held that Alaska Natives lacked recognized
title to their aboriginal territory and that the federal government could take
“unrecognized” Native lands without having to pay just compensation under
the Fifth Amendment to the Constitution.

On top of this ruling came the Alaska Statehood Act of 1958, which
authorized the state to select 108 million acres of public land, including
prime Native hunting and fishing territory, as its proprietary land based on
Alaska’s admission as a state. These two events prompted the formation of
the Alaska Federation of Natives, an interest group whose primary goal was
the eventual settlement of their aboriginal claims.127 Oil discoveries on the
North Slope of Alaska in 1968 only intensified indigenous determination to
secure control of their remaining territory. Energy corporations, the state, and
other interests were also excited about the possibility of a final settlement of
the Natives’ land claims.

In 1971 Congress responded with passage of ANCSA,128 a comprehensive
law regarding the land rights of Alaska’s eighty thousand indigenous inhabi-
tants. This law significantly modified the nature of the federal government’s
relationship with Alaska Natives. Unlike most Indian reservations, which
are held “in trust” by the United States on behalf of the tribes, Native land in
Alaska under the act was granted in fee-simple title. The act required the
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establishment of both regional and village business corporations to receive
and manage the money and land conveyed by the act. In addition, forty-four
million acres were conveyed to these corporations, along with $962.5 million
in compensation for the extinguishment of all Native claims to the rest of
Alaska. ANCSA also extinguished aboriginal hunting and fishing rights to
“public lands.” However, a subsequent amendment restored protection of
subsistence hunting and fishing for rural natives.

Between 1972 and 1974, twelve regional corporations (later a thirteenth
was formed for Alaska Native nonresidents) and nearly two hundred village
corporations were formed as “profit-making business corporations under the
laws of the State of Alaska.”129 All Alaska Natives were enrolled as individ-
ual shareholders of the ANCSA corporations. The corporations were required
to distribute 10 percent of the funds to all stockholders and 45 percent (after
five years it increased to 50 percent) to village corporations and to stockhold-
ers who did not live in a village. All persons living on December 18, 1971, and
possessing at least one-fourth or more Native blood were issued one hundred
shares of corporate stock in their regional corporation. There were some
74,300 initial shareholders.130 The act required each regional corporation to
use its land and resources for the profit of its shareholders.

Congressional intent in this legislation was clear: “Congress intended to
promote economic development and the economic assimilation of Alaska
Natives to the American mold. The results of this decision have been mixed.
Some corporations became financially successful, while others remained inac-
tive and a few faced bankruptcy.”131 But Donald C. Mitchell also points out that
“more than a quarter century after its enactment, ANCSA remains the most
generous aboriginal claims settlement in United States history.”132 And while
conceding that economic assimilation was a principal ANCSA objective, it is
important also to note that the idea of using state of Alaska–chartered busi-
ness corporations to implement the settlement was first recommended by the
Alaska Federation of Natives and was not a congressional imposition.133

As originally enacted, ANCSA denied shareholders from selling their
shares for twenty years, or until 1991. Thereafter, these shares could be sold
to any person. And corporate-owned lands were to be exempt from state and
local taxation for this same period. Alaska Natives became concerned about
the potential long-term impact of these measures, and they successfully lob-
bied Congress in 1988 to amend the act and extend the restrictions on sale of
stock and on state taxation “indefinitely.” But Congress also allowed each
corporation to issue and sell stock to non-Natives, and rejected the Natives’
request to allow these corporations to transfer their land to tribal govern-
ments in order to give this acreage additional protection.134

By the late 1990s, Alaska Natives and their villages and corporations
fought to make their organizations profitable and gain greater political auton-
omy, while preventing non-Natives and the state from gaining any additional
power over them. But in 1998, their efforts received a significant blow from
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the Supreme Court. In Alaska v. Native Village of Venetie Tribal Govern-
ment, the court held that Venetie’s 1.8 million acres of fee-simple land did
not qualify as “Indian Country” and thus the tribal government lacked
authority to impose a 5 percent business tax on a non-Native contractor
building a school in the village.

Notwithstanding this judicial loss, many Alaska Natives are continuing
their push for clearer recognition of their status as “tribal governments,”
sensing that neither ANCSA nor other laws are sufficient to protect their tra-
ditions and rights.135 Encouragingly, the Department of the Interior in 1993
acknowledged that the over two hundred Alaska Native entities were feder-
ally recognized governmental bodies.136 But what governing powers these
bodies have in the wake of the Venetie ruling is unclear. Additionally, and
more problematically, Senator Ted Stevens (R-AK), in 2003 in a videotaped
speech to the Alaska Federation of Natives, said that “tribal sovereignty is
not the answer to the problems Alaska Natives face. It merely brings author-
ity to some, power to others, and legal fees to advocates that bring incessant
litigation.”137 He then sponsored legislation that was aimed at terminating
federal funds for Alaska Native village courts and law enforcement. The lan-
guage in the bill would divert the money to the state. Still, it is fairly certain
that a number of Alaskan communities will continue to act as sovereign as
they can. In a number of cases they “have therefore acted independently to
establish tribal courts, to dissolve city governments, to restrict outside inter-
ference, to claim jurisdiction over their lands and resources, to pursue relief
in international forums, and to form regional and intervillage compacts.”138

ISSUES CONFRONTING NATIVE GOVERNMENTS

As this chapter has shown, tribal governments, like those of other sovereigns,
have never been static. But because of federal dominance, tribal governments
have often faced unrelenting pressure to modify their institutions or face the
prospect of legal termination. Unbridled federal power is less often used today
over tribes and their resources, but these small nations are always aware that
the courts, the Congress, the president, the BIA, and increasingly, state gov-
ernments may at any time require something new from them.

Still, most tribal governments exercise a plethora of governmental pow-
ers. These include, but are not limited to, a variable mixture of civil and crim-
inal jurisdiction over their own members and nonmember Indians, and to a
lesser extent over non-Natives; the power to define their membership crite-
ria; the power to administer justice via their own court systems; the power to
regulate domestic and family relations (e.g., marriage, divorce, child welfare);
the power to regulate, zone, exchange, purchase, and sell property; the power
to exclude nonmembers from tribal lands; the power of extradition; the power
to regulate hunting, fishing, and gathering rights; the power to regulate all
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economic activity; the power to tax; the power to negotiate with other gov-
ernments; and the power to provide social, health, housing, and educational
services for tribal and nontribal citizens.139

But the exercise of these and other inherent and delegated powers is com-
plicated and is frequently contested from within and without tribal commu-
nities. As Lopach et al. learned in their study of tribal governments on Mon-
tana’s Indian reservations, “two essential characteristics of reservation
politics are used as shorthand for the values of Indian political culture. The
two composite features are a politics of scarcity and a politics of interfer-
ence.”140 This holds true in varying degrees for other reservations as well.

A politics of scarcity derives from the fact that Indian tribes remain
among the most disadvantaged and impoverished groups in American soci-
ety. The extreme social problems and economic poverty, “coupled with pro-
nounced loyalty on reservations to the social group, influences the political
behavior of tribal leaders.” Tribal leaders, in their quest to alleviate poverty,
have historically been led to seek outside support and funding. Of course,
reliance on outside help of necessity leads to “compliance with outside regu-
lations and acceptance of other forms of interference.”141

A politics of interference, to be discussed in more detail in the next two
chapters, can be summarized briefly. There are two types of political interfer-
ence within Indian Country. The first is socioculturally based and derives
from within the tribal membership; the second is governmentally or corpo-
rate based and is from the outside. The former centers on the reality that for
many Indians their primary allegiance is to the family, clan, village, or social
group with whom they share values, lands, religious views, and language.
And depending on the tribe, sometimes this loyalty does not extend to the
reservation-wide tribal government which theoretically represents all groups
and sometimes even different tribes.

For example, among the Hopi, a number of the twelve villages maintain
the traditional leadership provided by the Kikmongwi142 and clan leaders. As
Wayne Taylor, chairman of the IRA-recognized Hopi Tribal Council put it:
“We’re called an IRA tribe. We had an election to form a constitution back in
1934. We’ve had a kind of rocky history with the tribal government. Not all
the communities, not all the Hopis, wanted to have the government. So we
have some villages that don’t quite accept this government, even today.”143

Outside interests that may interfere include Congress; the Department of
the Interior and its key agency, the BIA; other federal agencies; state and local
governments; and corporate interests, which have directly or indirectly inter-
fered in tribal government decision making throughout the last century and a
half. External interference has serious implications for tribal powers of gover-
nance and challenges the idea that the federal government is truly supportive of
tribal self-determination and self-governance. It also affects the views of tribal
members about the representational legitimacy of their own government.

Specific issues, both internal and external, variably confront many tribal



governments. From an internal perspective, there are problems centered on the
poor administrative capabilities of some tribes. “Tribal government officials are
routinely criticized as being incompetent, ineffective, weak, wasteful and ineffi-
cient. In some cases, they may even be corrupt and criminal.”144 Second, there is
an issue of the legitimacy, representation, and stability of tribal institutions of
self-governance, since “for many American Indian tribes, there is a very good
possibility of a mismatch between their formal governments and the standards
of political legitimacy found in their cultures.”145 This, of course, refers gener-
ally to the IRA constitutional governments that in some cases were forcibly
imposed on various tribes. Even when these bodies are seen as legitimate, the
issue of whether the councils fully represent their constituencies may remain.146

Third, there is the concern that the adoption of non-Indian judicial proce-
dures is supplanting the remaining vestiges of traditional dispute-resolution
mechanisms.147

From an external perspective, tribal governments face an equally daunting
set of conditions. The major factor is the ongoing existence of congressional
plenary power, which the federal government may use at any time as a justifi-
cation to reduce or eliminate Indian rights. Alongside this is the inordinate
amount of power the BIA still wields over many tribal leaders and their deci-
sion-making capabilities. Among the problems caused by the BIA’s power is
the conflict-of-interest problem. The BIA is lodged within the Department of
the Interior, which is also home to agencies like the Bureau of Land Manage-
ment, the Fish and Wildlife Service, and the Bureau of Reclamation, which
sometimes have policy goals that clash directly with those of the tribes. This
structural dilemma has existed since the middle of the nineteenth century.

Third, and related to the previous issues, is tribal economic dependency on
non-Indian governments, agencies, and other interests. Despite gaming rev-
enues, most tribes still receive a majority of their operating budgets from the fed-
eral government. As such, tribes are beholden to those funding sources and can
be restricted in how they can utilize those monies.148 More important, those
funding agencies may decide to reduce or in some cases eliminate their expen-
ditures to tribes, which has happened with some regularity since the late 1970s.

CONCLUSION

Indigenous governments are distinct sovereigns in that they retain and exer-
cise a significant measure of sovereignty; yet because of federal colonialism,
their sovereign powers may be ignored, reduced, or in some cases completely
terminated. Nevertheless, tribal governing institutions will continue to
evolve and make the necessary adaptations required to address the increas-
ingly diverse needs of their citizens and in their diverse and unpredictable rela-
tions to the other polities they are linked to by treaty, trust, and citizenship.
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Indian people have been bound by three iron chains: paternalism, exploita-
tion, and dependency. These chains gained their crippling power through the
decades as lawmakers vacillated about whether tribes should continue to exist
as separate sovereigns or whether their separate rights should be terminated.
Many of those who advocated “freeing the Indian” through each period of his-
tory were well-meaning but paternalistic. Others were merely greedy and
wanted to exploit Indian resources. Whatever their motives the effects of the
vacillating policies were the same: The tribes and individual Indians lost more
and more of the land and other resources they needed to make them self-suffi-
cient again. This exploitation left them increasingly dependent upon the fed-
eral government yet, ironically, resistant to change, because so often in the
past change had brought disaster.

Marjane Ambler, 19901

During the 2003 California recall election, gubernatorial candidate Arnold
Schwarzenegger made statements characterizing Indian nations as “special
interests” and demanded that Tribes pay their “fair share” to the state govern-
ment. Then, during the 2004 special election, the governor further alienated
Tribes by stating that for years, the tribes have been “ripping off the state.” He has
made no apology or effort to explain his offensive remarks to the tribes. Tribal
leaders are understandably incensed by the remarks. Since his election, Gover-
nor Schwarzenegger has continued to make revenue-sharing demands that are
beyond reason and we believe, prohibited by federal law. Demands that seek to
address the state’s budget deficits on the backs of tribal government gaming is a
growing phenomenon and surely was not the intent of the federal Act.

Deron Marquez, chairman of the
San Manuel Band of Mission Indians, 20052

Largely as a result of Indian gaming operations there is a heightened percep-
tion among many non-Indian Americans and federal and state policymakers
that tribal nations are all now economically well off and no longer need fed-
eral financial aid, or at the very least can withstand severe reductions in the



federal expenditures they receive. This perception is grievously flawed, how-
ever. The most reliable statistics we have paint a portrait of a Native Amer-
ica that remains largely mired in oppressive levels of poverty. See tables 6.1,
6.2, 6.3, and 6.4 for these grim socioeconomic statistics.

The U.S. Commission on Civil Rights in their detailed analysis “A Quiet
Crisis: Federal Funding and Unmet Needs in Indian Country” (2003) brought
these statistics to life. They reported that while federal efforts have long
sought to improve the living conditions of Native peoples, they “still suffer
higher rates of poverty, poor educational achievement, substandard housing,
and higher rates of disease and illness. Native Americans continue to rank at
or near the bottom of nearly every social, health, and economic indicator.”3

Specifically, the report noted that Indians and Alaska Natives continue to
have a lower life expectancy than any other racial or ethnic group. And they

164 CHAPTER 6

Table 6.1 Selected Characteristics of the Black, Asian American, American Indian, and Non-
Latino White Populations, Latest Estimates

Asian American Non-Latino
Black American Indian Whites
(2000 (2000 (2000 (2000

Census)a Census)a Census)a Census)a

Population (in thousands) 33,677b 11,604b 1,863b 191,769b

% of Total U.S. Pop. 11.9b 4.1b 0.7b 67.8b

Median Age (Yrs.) 30.2 32.7 28.0 38.6
% > 18 Yrs. Old 68.6 75.9 66.1 77.9
% H.S. Grad (of Pop. >— 25 Yrs.) 72.3 80.4 70.9 85.5
% Unemployed (of Pop. >— 16 Yrs. Old) 6.9 3.2 7.5 2.8

Males 7.3 3.5 8.4 3.1
Females 6.4 3.0 6.6 2.4

Median Family Income $34,369b $63,251b $33,144 $59,937b

(In 2003 dollars except 
Am Indian in 1999 dollars)

% Owning Home 46.6 53.3 57.5 72.5
% Living in Poverty 23.7b 10.7b 23.2b 8.0b

aAll figures reflect 2000 census figures unless noted.
Sources: Age data: U.S. Bureau of the Census, “Age: 2000,” (October 2001). Education data: U.S. Bureau of

the Census, “Educational Attainment: 2000,” (August 2003). Unemployment (found or computed from): U.S.
Bureau of the Census, “Summary File 3, 2000,” Tables, P150B, P150C, P150D, P150I, P155B, P155C, P155D,
P159B, 159C, 159D, 159I (September 25, 2002). http://factfinder.census.gov/home/en/sf3.html (NB: The data
in this Sample File are created from a 1 in 6 weighted sample to reflect the entire population, and are not rep-
resentations of 100% data.) U.S. Bureau of the Census, “Summary File 4, 2000” Custom Table Creation (July 30,
2003) http://factfinder.census.gov/home/en/sf4.html.

bThese figures reflect 2003 data from the American Community Survey and Current Population Survey.
Sources: Population Data: U.S. Bureau of the Census, American Community Survey, 2003 Data Profile,

“Table 1. General Demographic Characteristics” (September 9, 2004).
http://www.census.gov/acs/www/Products/Profiles/Single/2003/ACS/Tabular/010/01000US. Median Income

Data: U.S. Bureau of the Census, Current Population Survey, “2004 Annual Social and Economic Supple-
ment,” Table FINC-02 (June 25, 2004) http://ferret.bls.census.gov/macro/032004/faminc/toc.htm. Poverty
Data: U.S. Bureau of the Census, “Income, Poverty, and Health Insurance Coverage in the United States:
2003,” Table 4, p. 12 (August 2004).

This table came from the following book: Paula D. McClain and Joseph Stewart Jr. “Can We All Get Along?”
Racial and Ethnic Minorities in American Politics, 4th ed. (Boulder, CO: Westview Press, 2006): 32.



have higher rates of diabetes, suicide, tuberculosis, and that constant bane,
alcoholism. In regard to housing, the Commissioners found that existing
housing structures are substandard, with approximately 40 percent of on-
reservation housing being considered inadequate.4

EXPLANATIONS FOR INDIAN UNDERDEVELOPMENT

Reservation-based tribal nations exist in a paradoxical world. They are recognized
political sovereigns, with rights and resources and lands that can be systemati-
cally quashed or reduced. What is the basis for this seeming contradiction? Why
is that even those tribes with impressive gaming revenues, the forty-plus tribes
with producing mineral leases—e.g., coal, gas, uranium, and oil—and other tribes
with significant natural resources including land, water, and timber still lag far
behind the rest of society in many socioeconomic categories?

Many Americans have some awareness of the historical exploitation
Indian nations have experienced at the hands of the federal government, cor-
porate America, and state officials, and in untold interactions with non-
Indian individuals with an eye on native resources. This massive exploita-
tion, best explained by the related theories of colonialism, internal
colonialism, and dependency, describe a devastating story of “U.S. political
and economic control and exploitation of Indian resources.”5 These theories
are well suited to explain the pronounced levels of tribal poverty and eco-
nomic underdevelopment, and the decay of tribal political, social, and cul-
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Table 6.2 Changes on Reservations other than Navajo

Non-Gaming Gaming U.S.

Real per capita income +21% +36% +11%
Median household income +14% +35% +4%
Family poverty –6.9 –11.8 –0.8
Child poverty –8.1 –11.6 –1.7
Deep poverty –1.4 –3.4 –0.4
Public assistance +0.7 –1.6 +0.3
Unemployment –1.8 –4.8 –0.5
Labor force participation –1.6 +1.6 –1.3
Overcrowded homes –1.3 –0.1 +1.1
Homes lacking complete plumbing –4.6 –3.3 –0.1
Homes lacking complete kitchen +1.3 –0.6 +0.2
College graduates +1.7 +2.6 +4.2
High school or equivalency only –0.3 +1.8 –1.4
Less than 9th grade education –5.5 –6.3 –2.8

Source: American Indians on Reservations: A Databook of Socioeconomic Change Between the 1990 and
2000 Censuses by Jonathan B. Taylor and Joseph P. Kalt. http://www.ksg.harvard.edu/hpaied/pubs/documents/
AmericanIndiansonReservationsADatabookofSocioeconomicChange.pdf

Note: Changes 1990–2000 presented in points unless indicated as %; OTSAs (January 2005) excluded.
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Table 6.3 Unemployment Rate
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Table 6.4 Family Poverty Rate



tural institutions, because they focus on tribes’ historical relations with the
United States, how underdevelopment occurred, and why it persists for most
tribes.

The tribal economic situation is compounded by several factors. First,
while billions of dollars have indeed been appropriated for tribal Indians, less
than 30 percent of that money ever reached the reservation. Second, studies
have shown that despite the fact that tribes suffer the worst socioeconomic
conditions of any group in the country, over the last two decades they have
experienced a decline in spending power focused on indigenous needs. This is
compounded by the fact that the American Indian population has grown at a
faster rate than the U.S. population as a whole. Third, an increasing number of
state governments are encroaching on tribal economic sovereignty, primarily
through their attempts to inhibit or supplant tribal jurisdiction, to tax tribal
lands, and to extract additional gaming revenue. The misconception that
Native peoples pay no taxes (while Native trust lands are not taxed, Indians
pay federal income tax, and numerous business and sales taxes) and therefore
should not receive state programs is also a significant problem that tribes must
cope with on a consistent basis. Fourth, revenues from tribes with significant
natural resources, particularly oil, gas, and timber, have also declined in recent
years. Finally, there has been a significant backlash among states and Nevada
and Las Vegas casino operators that has resulted in a growing movement to
restrict, tax, or even abolish Indian gaming operations.

ISSUES OF SIGNIFICANT IMPACT FOR TRIBAL DEVELOPMENT

Socioeconomic conditions, however, are not dire uniformly across Indian
Country. And during the last thirty years, as a result of vibrant tribal leader-
ship, an inspired Indian population, and constructive federal laws like the
Indian Education Act (1972), the Indian Self-Determination and Education
Assistance Act (1975), the Tribal Self-Governance Act (1988, 1994), and the
Indian Gaming Regulatory Act (1988), some tribes like the Mashantucket
Pequot of Connecticut, the Confederated Salish and Kootenai of the Flathead
Reservation in Montana, the White Mountain Apache of Arizona, the
Mescalero Apache of New Mexico, the Cochiti Pueblo of New Mexico, the
Mississippi Choctaw of Mississippi, and the Muckleshoot of Washington, to
name but a few, have begun to enjoy a measure of economic success in areas
such as gaming, energy and mining, water rights, agriculture, timber, fish-
eries and wildlife, livestock raising, tourism and hotels, arts and crafts, and
manufacturing and assembly.6 The remainder of this chapter will explore the
following major economic development issues in more detail: land consoli-
dation, Indian gaming, agriculture, natural resources (energy and timber), and
tourism. The chapter ends with some discussion of the relationship between
tribes and states.
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Land Consolidation

Land—who owns it, how can it be retained or regained, and what are the best
uses of it—has been the major theme animating the Indian–non-Indian rela-
tionship. As late as 1887, tribes controlled nearly two billion acres of land. By
1924, because of laws like the General Allotment Act and its amendments,
the sale of surplus lands, lease arrangements, and other policies, the total
amount of Indian-owned land had been reduced to 150 million acres. By 1975,
tribal lands in the lower forty-eight states totaled only a little more than 54
million acres. But it was the allotment of reservations—over 118 were allot-
ted—that has generated the most intense and persistent problems for tribes
who were allotted.

The General Allotment Act of 1887 was the first piece of comprehensive
legislation dealing with tribal trust land. Allotted reservations were divided
into individual parcels of varying sizes (160, 80, and 40 acres). In order to pro-
tect the allottee from having his or her rights abused, the allotment was to be
held in trust by the federal government for a twenty-five-year period, during
which time the land could not be sold, taxed, or mortgaged without explicit
federal consent. The policy also provided that if the allottee died while the
property was still in trust status, the estate would be divided among heirs
according to state or territorial regulations. The allotment policy proved dis-
astrous for Indians. The money generated by the sale of “surplus” lands was
placed in the U.S. Treasury for the Indians’ benefit, and many of the allottees
became little more than petty landlords, with the BIA leasing their allot-
ments to white ranchers or farmers.

One of the major failures became clearer as successive generations of
Indian heirs came to hold the allotted lands. The original 160-, 80-, and 40-
acre parcels became splintered into multiple individual interests in land,
with some parcels having hundreds of owners. Since the land was in trust
status, it only rarely was alienated or partitioned. Thus the fractionation
problem multiplied enormously. Although the allotment policy was ended in
1934 with the enactment of the Indian Reorganization Act, this did not pre-
vent the compounding of the existing heirship problems, since each property
owner was likely to have more than one heir.

Studies conducted by both the House and Senate in 1960 showed that one-
half of the approximately twelve million acres of allotted trust lands were held
in fractionated ownership, with over three million acres held by more than six
heirs to a parcel. The Sisseton-Wahpeton Lake Traverse Reservation is a pow-
erful example of how devastating fractionation has been for tribes and how this
single issue practically precluded economic development. Forty-acre tracts on
the reservation, which lease for about one thousand dollars yearly, are typically
subdivided into hundreds of undivided interests. Some of these interests gener-
ate only pennies a year in rent. The average tract of allotted land has 196 own-
ers; and the average owner has undivided interests in at least fourteen tracts.
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According to a report by Michael Lawson, the administrative problems
associated with such fractionation are best seen by examining a particular
parcel of land within the Sisseton-Wahpeton reservation, Tract 1305. Lawson
dubbed this “one of the most fractionated parcels of land in the world.”7 An
extended quote from Lawson’s report reveals how complicated the heirship
problem is on the Sisseton-Wahpeton reservation and why economic devel-
opment is extremely difficult:

The original allottee, a member of one of the most prominent and prolific Sisse-
ton families, died in 1891. By 1937 there were 150 heirs to the allotment and pro-
bating the estate cost $2,400 and required more than 250 typewritten pages. At
present there are 439 heirs and the lowest common denominator (LCD) used to
determine fractional interests is 3,394,923,840,000. A portion of the allotment
consisting of forty acres of farmland is currently leased at the rate of $1080 per
year. When it comes time to distribute this money, it requires three full days for
a realty clerk to calculate the heirship interest values. A breakdown of the current
lease distribution reveals that more than two-thirds of the heirs receive less than
$1.00 per year from the estate, that approximately one-third receive less than 5
cents, and that the interest of 100 of the heirs entitled them to a fraction of 1 cent.
The largest interest holder receives $82.85, but the value of the smallest heir is
$.0000564. At the current lease rate, it would require 177 years for the smallest
heir to earn 1 cent, and 88,652 years to accumulate $5.00, which is the minimum
amount for which the Bureau of Indian Affairs will issue a check. If this portion
of the allotment was sold at its appraised value of $8000, the share of the smallest
heir would be $.000418, and if it were physically partitioned, the smallest heir
would be given title to approximately 13 square inches.8

Stranger still, the administrative costs of handling just this one tract of land
exceeded $17,000 annually, while the total revenue generated on Tract 1305
only amounted to a little over $1,000 annually, divided between the 439 owners.

The difficulty of consolidating Indian lands and the ongoing fractionated
heirship issue together constitute one of the major economic problems for
tribes. Until tribal governments or individual Indians own land in solid
blocks, long-term economic planning will remain problematic. For example,
to have a successful livestock operation requires twenty-five hundred to three
thousand acres in the plains states, while allotments, and particularly frac-
tionated allotments, provide on average much less than 160 acres of land.
Thus, individual allottees tend to express a desire to sell their allotments,
lease them, or simply let them lie idle.

Consolidation of lands has other consequences as well, however. As Delo-
ria and Lytle have observed, tribal civil and criminal jurisdiction rests upon
the existence of trust lands. And when an allotment is sold to non-Indians or
is taken out of trust, the tribes generally lose jurisdiction over the area and
must negotiate an agreement with the state and county officials in order to
exercise jurisdiction over the area. In addition, zoning for economic develop-
ment and housing, and enforcement of tribal hunting and fishing regulations,
are extremely difficult over nontrust land.9

170 CHAPTER 6



Tribes for years have attempted to develop land acquisition and consoli-
dation programs to solve the problem by using meager tribal funds and, some-
times, federal loans. But until the advent of gaming dollars the funds were
grossly inadequate. The Mille Lacs Band of Chippewa in Minnesota, for
example, a successful gaming tribe, is using some of its gaming proceeds to
establish a Land Purchase Trust Fund in an effort to consolidate its tribal
lands. But not all allotted tribes have successful gaming operations. As one
congressional report stated in 1977, at least $1.5 billion would be needed to
buy the 10.2 million acres of existing allotted lands.10

Congress, which created the problem, attempted to bring some relief in
1983 with passage of the Indian Land Consolidation Act. This act was
designed to stop the further fractionation of Indian trust lands by regulating
the terms under which heirs to such lands received property. Under this act,
tribes could establish inheritance codes to regulate the disposition of real
property. But several Indian heirs challenged the constitutionality of a core
provision of the act which stated that when an owner of Indian trust land
died, if his or her interests represented two per centum or less of the total
acreage or had earned its owner less than one hundred dollars in the preced-
ing year it would escheat (revert back) to the tribal government rather than to
an heir.

The Supreme Court in a 1987 case, Hodel v. Irving,11 held that Congress
had indeed violated the Fifth Amendment property rights of the Indian heirs
by taking their fractionated interests without paying just compensation. This
is one of the few cases where the Court applied a constitutional amendment
in support of the rights of Indians. In this case the rights were to property
which had been individualized, thus clashing with the sovereign rights of the
tribal nation.

Congress amended the act in 1994 in an effort to address the escheat issue.
Despite the changes, the amended act was also challenged by several Indian
heirs in Youpee v. Babbitt.12 Relying on Hodel, an eight to one majority once
again struck down Congress’s attempt to address fractionated heirship lands,
holding that the law violated Youpee’s individual property rights.13

There is still no simple solution to the problem of fractionated lands and
the heirship situation, although the Congress has enacted two recent laws,
one in 2000 (Public Law 106-462), the other in 2004 (Public Law 108-374), in
an effort to address the fractionated heirship lands problem.14 It is too early to
tell whether these acts’ provisions are sufficient to the task or whether they
will survive judicial scrutiny. As it stands, poorer tribes who lack the money
to purchase lands for consolidation purposes will continue to have the great-
est difficulty. However, tribes who have ample gaming revenues now have
the means to make such purchases, and we are beginning to see efforts by
these tribes to consolidate their lands. The Standing Rock Sioux Tribe, for
example, has begun repurchasing lands, about half of which were owned by
non-Indians through the sale of Indian allotment.
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Indian Gaming

In 1976, when the Commission on the Review of the National Policy Toward
Gambling issued its final report, legalized gambling was still relatively lim-
ited. Only thirteen states had lotteries, New York and Nevada were the only
two states that had approved off-track wagering, and casinos did not exist out-
side Nevada. Much has changed since then. Legal gambling, euphemistically
known as gaming, is now widespread and is an accepted part of the social land-
scape throughout the United States and in many other countries as well.15

In the United States, gaming has increased tenfold since 1975. In 2006 a per-
son could make a legal wager in every state except Utah and Hawaii. Thirty-
seven states have lotteries, twenty-one have casinos, and more than thirty have
off-track betting. In a telling statistic, in 2003 nationwide consumer spending
on legal gambling was $73 billion. State lotteries generated $19.9 billion, com-
mercial gaming produced $28.7 billion, and pari-mutuel wagering and charita-
ble gaming generated $7.4 billion.16

Similarly, gaming has increased exponentially in Indian Country since
tribes were encouraged to enter the field during President Reagan’s adminis-
tration as a means to offset Reagan’s devastating budget cuts (the president,
with congressional support, cut $1 billion from the $3.5 billion budgeted for
Indian affairs, terminated job-training programs, and cut funds for Indian
housing).17 In 2005, the National Indian Gaming Commission reported that
Indian gaming revenues were approximately $19.5 billion for fiscal year 2004,
an increase of 12 percent over the previous year. (Commercial casinos for the
same period had revenues of $28.3 billion.) In 2005, data showed that 228
tribal nations are running 405 gaming operations in 30 states. Indian casinos
supported 539,000 jobs and paid out approximately $19.4 billion in wages in
2004.18

In terms of federal revenue, even though Indian casinos are exempt from
state and local property taxes under federal law, Indian gaming still gener-
ated 6.2 billion in federal tax revenue from employees and affiliated busi-
nesses. According to Ernest L. Stevens Jr., chairman of the National Indian
Gaming Association, “combined, Indian gaming generated more in Federal
revenue and revenue savings than the entire budget for the BIA and the
Indian Health Service. Indian gaming also generated $1.8 billion in state gov-
ernment revenue and $100 million in local government revenue.”19 In fact,
it is Indian gaming and the sometimes impressive revenues gaming gener-
ates that have had the largest positive impact on the economic situation of a
number of tribal nations.20 See Figure 6.1 for a chart depicting the growth from
1995 to 2004.

It was not until 1979 that a tribe, the Seminole Nation of Florida, opened
the first high-stakes bingo parlor. Although tribes were simply engaging in
activities comparable to those of states and private gaming operators in Las
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Vegas and New Jersey, state officials nevertheless sought to extend their reg-
ulatory authority over tribes. The tribes contested this and in California v.
Cabazon Band of Mission Indians (1987), the Supreme Court supported the
tribes by declaring that, once a state has legalized any form of gambling,
Indian tribes within a state’s borders are entitled to offer the same or similar
games on trust land and cannot be interfered with or restricted by state
actions.

The Court stressed that tribal self-sufficiency and economic development,
and the federal government’s role in supporting that, outweighed California’s
interest in regulating Indian gaming for the alleged purpose of controlling
organized crime. The decision forced Congress to expedite enactment of legis-
lation to address Indian gaming, since it was clear that tribes had legal author-
ity to engage in gaming. The Indian Gaming Regulatory Act (IGRA) was
enacted in 1988. IGRA had several goals: (1) establish a statutory basis for
Indian gaming as a means of promoting tribal economic development and self-
sufficiency, and strengthening tribal governments; (2) provide a regulatory
basis to protect Indian gaming operations from the criminal elements and to
ensure that the tribe was the principal beneficiary of gaming revenues; and (3)
establish an independent authority known as the National Indian Gaming
Commission (NIGC) to meet congressional concerns and to protect gaming.21

The act also divided gaming into three classes:

Class 1: These are traditional social games played for prizes of nominal value,
usually in connection with social events or ceremonies. The tribe has
exclusive jurisdiction over these games.

Source: National Indian Gaming Commission.

Figure 6.1 Growth in Indian Gaming

Revenues (in millions)

Revenues

25,000

1995

5,445 6,301
8,496

7,451
9,800 10,959

12,822
14,718

16,826
19,408

1996 1997 1998 1999 2000 2001 2002 2003 2004

20,000

15,000

10,000

5,000

0



Class 2: These consists of bingo, instant bingo, pull tabs, lotto, punch cards,
and card games that are authorized by state law. Such games are subject to
tribal jurisdiction with oversight by the NIGC.

Class 3: These consist of all other games, including casino-style gambling,
keno, pari-mutuel racing (horse and dog), and jai alai. Such games, the most
lucrative of all, require a tribal ordinance and approval by the NIGC. They
also require a negotiated tribal-state compact, which might include provi-
sions like division of regulatory authority between the two polities; estab-
lishment of terms of criminal jurisdiction and allocating of division of
labor; payments to the state to cover enforcement or oversight costs; pro-
cedural remedies if there is a breach of the compact; and regulations for the
operation of gaming, including licensing. States may not insist that the
compact contain a tax, fee, charge, or other assessment. The compacting
process is designed to balance the interests of the state (concerns over
alleged crime, traffic congestion, social ills generated by gaming) with the
economic (pursuit of self-sufficiency) and political (respect of tribal sover-
eignty) interests of the tribe.

Indian gaming is solely the province of the sovereign, the tribal govern-
ment, as revenues for gaming may only be used to fund tribal government
operations, provide for the general welfare of the tribal government and its
members, promote tribal economic development, or help the operation and
funding of local governments. Tribal governments may also use some of the
money to make charitable donations. As a result of gaming revenues, some
tribes, for the first time since the late nineteenth century, have been able to
attain a measure of economic self-determination, improve their relationships
with local and state governments, and increase their political clout. Con-
versely, Indian gaming has also unleashed a powerful backlash from Nevada
and New Jersey gaming operations, created tension between some tribes and
state governments resulting in litigation, and exacerbated tensions within
and between tribes over concern about the cultural impact of gaming on
tribal communities. Let us briefly examine some of the positive and negative
consequences associated with gaming.

Positive Consequences of Indian Gaming

In January 2005 a broad study, “American Indians on Reservations: A Data-
book of Socioeconomic Change Between the 1990 and 2000 Censuses,” of the
demographic, economic, and social impact of Indian gaming was completed
by Jonathan B. Taylor and Joseph P. Kalt. The authors comparatively studied
the 1990 and 2000 Census data on American Indians living on reservations
and in other statistical areas and compared Indian gaming and non-gaming
areas and compared them to the United States overall. Fifteen measures were
used, including housing, employment, and poverty. The data indicate that
while there are still fundamental socioeconomic disparities between Native
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peoples and non-Indians, “rapid economic development is taking place
among gaming and non-gaming tribes.” Here are a few of their findings:

• Having started the 1990s with incomes lagging far behind those for the gen-
eral U.S. population, American Indians in Indian Country experienced sub-
stantial growth in income per capita. Even with this Indian population ris-
ing by more than 20 percent between 1990 and 2000, real (inflation-adjusted)
per capita Indian income rose by about one-third. For both gaming and non-
gaming tribes, the overall rate of income growth substantially outstripped
the 11 percent increase in real per capita income for the United States as a
whole.

• From 1990 to 2000, family poverty rates dropped by seven percentage points
or more in non-gaming areas, and by about ten percentage points in gaming
areas. U.S. family poverty dropped eight-tenths of a percentage point.

• Unemployment rates dropped by about two-and-a-half percentage points
in non-gaming areas and by more than five percentage points in gaming
areas. U.S. unemployment dropped by half a percentage point.

• Housing overcrowding decreased during the decade, particularly in Indian
areas without gaming. The percentage of American Indians living in
homes with plumbing increased markedly in both gaming and non-gaming
areas.”22

Besides these general findings, in a number of cases the relationship be-
tween various tribes and state governments has improved considerably, espe-
cially for those tribes who provide substantial revenue to state governments. In
2004 alone states received approximately $900 million directly from tribes, up
from $733 million in 2003.23

Incidentally, a number of tribes have voluntarily provided additional
monies to support state, local, and county governments, and educational insti-
tutions as well. For example, the following is a sample of gifts the San Manuel
Band of Mission Indians in Southern California has made in recent years:

• In 2004 the tribe contributed $3 million to California State University/San
Bernardino, to assist in the construction of a new student center.

• In 2003 the tribe contributed $4 million to the University of California/Los
Angeles, to supplement its Indian Studies program.

• In October 2004 the tribe donated $5.5 million to the city of San Bernardino
for local public works improvements.

• In November 2003 the tribe donated $1 million to assist wildfire victims.
• In September 2001 the tribe donated $500,000 to the September 11 Red

Cross Relief Fund.

Besides the tangible social, educational, and economic benefits gaming rev-
enues support, these funds also enable those tribes so inclined to get much
more directly involved in local, state, and even national politics. This will be



discussed in greater detail in chapter 8, but for now it is sufficient to note that
since 1990 tribal governments have cumulatively given more than $20 mil-
lion to the political campaigns of non-Indian politicians.

The Mashantucket Pequot: A Case Study

The tribe most often discussed when addressing the successful side of Indian
gaming is the small Mashantucket Pequot Tribe of Ledyard, Connecticut, popula-
tion 350. Until 1983 the Pequot were not even federally recognized, but in that
year they gained not only a recognized sovereign status, but also $900 million in a
land claims settlement that they used to start reconstructing a land base and an
economy. In 1986 they opened a twenty-one-hundred-seat bingo hall. However, in
1992, in the wake of the Cabazon ruling, the tribe opted for high-stakes casino
gaming and opened Foxwoods High Stakes Bingo and Casino. They subsequently
negotiated a compact with the governor of Connecticut, Lowell Weicker. The com-
pact allowed a forty-six-thousand-square-foot gaming area with 120 table games:
roulette, poker, craps, blackjack, and others. It was the only casino in the eastern
United States to offer poker. Initially, Foxwoods employed twenty-three hundred
people, mostly from Connecticut and Rhode Island.

In 1993 an agreement was reached between the Mashantucket Pequot and the
state that allowed Foxwoods to offer slot machines. The tribe agreed to pay the state
25 percent, or a minimum of $100 million, of its overall slot revenues each fiscal
year. The agreement would be declared void if casinos were legalized elsewhere in
the state.24 The agreement provided the state with more than $30 million in
1992–1993 and $117 million in 1993–1994. This agreement was modified in April
1994, when the Pequot and the Mohegan Tribe negotiated a revised agreement that
allowed the Mohegan to open a casino without breaching the Pequot’s exclusive
slot revenue arrangement with the state. Each tribe agreed to pay the state 25 per-
cent of their slot revenue, or 30 percent if the payment for each tribe in one year fell
below $80 million. The Pequot gaming operation annually generates about $1 bil-
lion, has directly created 13,000 jobs, and generated nearly 41,000 jobs in the state
of Connecticutt since 1992.

Negative Consequences of Indian Gaming

Gambling, no matter who controls it, can cause or exacerbate problems for
individuals and communities. Tribes and their members are not immune
from social and economic ills sometimes generated by legalized gambling,
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and some communities and tribal members have voiced concerns about some
of these issues. From an internal perspective, one key issue has been concern
about crime. There is fear, expressed by Indians, states, and federal officials,
that (1) gaming may allow organized crime to infiltrate Indian gaming opera-
tions or that (2) the increased number of non-Indians coming onto Indian
lands because of the presence of gaming operations may lead to an increase of
interracial crime. For instance, in 1992 federal agents arrested two Chicago
crime figures, John “No-Nose” Difronzo and Samuel Carlisi, and eight of
their associates on charges of racketeering, extortion, and fraud in an effort to
gain control of the Rincon Indian Reservation’s gaming operations near San
Diego, California.25

Nevertheless, most evidence suggests that the regulation and oversight
apparatus put into place by the IGRA and the compacting process appears to
be sufficient at keeping crime at a minimum. As one of the studies noted:
“The highly regulated atmosphere in [Indian] casinos appears to be a crime-
deterrent. Customers and employees are subject to constant video surveil-
lance which is highly coordinated with gaming floor security. In other words,
a casino is not the place where criminals choose to operate.”26

Another concern is gambling addiction, or compulsive gambling, which
has been linked with psychiatric disorders (including alcohol and substance
abuse and depression-related conditions), family problems (including physi-
cal violence, suicide attempts, and child abuse), and emotional problems
among children of gamblers (including depression and substance abuse).27

While addictive gambling is a real concern for tribes, the states, and the fed-
eral government, some tribes are proactively developing programs and poli-
cies to address the issue. A number of casinos ban alcohol; some tribes pro-
vide financial assistance to organizations fighting addictive gambling, as in
the case of the Standing Rock Sioux, who have contributed to the Mental-
Health Association of North Dakota for maintenance of a compulsive gam-
blers’ crisis counseling hotline; and other tribes run programs aimed at pro-
moting awareness of problem gambling.28

A third issue is that gaming in some tribes causes or heightens tensions
among tribal members, with some segments expressing concern about the
impact of gaming revenues on the political and cultural integrity of the
nation. In some cases, physical violence has erupted between tribal members.
In 1990 on the Mohawk’s Akwesasne Reservation in upstate New York, ten-
sion between a progambling segment and those opposed to gaming erupted in
gunfire, leaving two Mohawk men dead.29 In other cases this intratribal ten-
sion has resulted in some tribal government officials “banishing,” disen-
rolling, or expelling some tribal members who have raised questions about
the tribal leadership’s management of the gaming operations.30

The Haudenosaunee Council of Chiefs, representing the traditional
minded peoples of the Iroquois Confederacy, formally issued a statement in
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2005 through Sidney Hill, the Tadadaho (leading spokesman), expressing their
collective opposition to gambling. According to the chiefs, “Casino culture
destroys the social, cultural and spiritual fabric of our people, and will lead to
more serious disruption of the overall health and welfare of our people.”31

Fourth, the relative success of Indian gaming has generated a powerful
political and economic reaction from certain states, some members of Con-
gress, the Supreme Court, and the private gaming industry. States were
required under the IGRA to make a “good faith” effort to negotiate a compact
with those tribes who wanted to pursue Class 3 gaming ventures. The act
authorized tribes to bring lawsuits in federal court against states that failed to
negotiate. But in an important decision on the gaming act and federalism
itself, Seminole Tribe v. Florida (1996), the U.S. Supreme Court held that
Congress lacked the power under the Indian commerce clause to force states
to waive their sovereign immunity and subject them to suits by tribes. The
Court said that a state could assert an Eleventh Amendment immunity
defense to avoid a tribal lawsuit alleging that the state did not negotiate in
good faith.

Since this decision, tribes have been unable to request judicial mediation
if the state asserts sovereign immunity. States, in effect, now have veto power
over the IGRA dispute resolution system, a situation that has stalemated the
compacting process for some tribes. The secretary of the interior must now
step in when such a stalemate occurs to mediate and issue procedures for the
conduct of Class 3 gaming.32

Although many states and tribes have voluntarily negotiated compacts,
and while some tribes have never attempted to stifle state gaming operations
or sought to tax such operations, some states, like New Mexico, Arizona, Min-
nesota, California, and Florida, have furiously fought tribes over their right to
game with a minimum of state regulation and have sought to impose state
taxes on tribal proceeds from gaming.

In the fall of 2004, Governor Tim Pawlenty of Minnesota notified the
eleven Ojibwe and Dakota tribes in the state that he expected them to pay the
state $350 million a year to maintain their current gaming status. This demand
arrived even though the present tribal-state gaming compact was still in place,
and even though the state already received a reasonable $150,000 for regulation
and inspection purposes. Pawlenty’s assault on the economic sovereignty of the
tribes was eventually tabled.

At the same time, Governor Arnold Schwarzenegger of California, upon
his election, began to insist that the gaming tribes pay what he called a “fair
share” of their net earnings, or about 25 percent to the state. While some
tribes have agreed to renegotiate their compacts with the state, Chairman
Deron Marquez of San Manuel more accurately noted that “what people for-
get—especially in the governor’s office—is that there is no right for the state
to share revenue with a sovereign nation.”33

Another major area of contention, both within and between tribes and
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between tribes and the states and federal government, has been the attempt
by some tribes to establish gaming locations in areas the tribes no longer
inhabit but that may now be located in or near major metropolitan areas. For
example, the Cheyenne and Arapaho Indians once held land in Colorado, but
they were forced out in the nineteenth century to Oklahoma. In 2005, the
two tribes offered the state of Colorado one billion dollars and a willingness
to abandon their land claims against the state “all in exchange for a 500-acre
piece of land near Denver on which they hope to build one of the world’s
largest casinos, complete with a five-star hotel, golf course, shopping mall,
and a cultural center.”34

Pressure from the states also led to action by Congress to target Indian gam-
ing income for taxation, an unprecedented consideration since state lotteries
are not subject to federal taxes. In 1997 Congressman Bill Archer of Texas went
so far as to propose a 34 percent corporate income tax on tribal gaming revenue
and other Indian businesses. Archer asserted that tribal gaming operations had
unfair advantages over non-Indian casinos and businesses. Tribal leaders and
congressional supporters of Indian gaming, like Senator John McCain of Ari-
zona and former Senator Ben Nighthorse Campbell of Colorado, successfully
fought to defeat this measure, arguing that one sovereign did not have the right
to tax the income of another sovereign. It had not been the first such tax pro-
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posal, however. In 1994 the Clinton administration had briefly considered a
special tax on tribal casinos to finance welfare revisions. But the administration
dropped the idea in the face of considerable tribal opposition.35

Bills have been introduced to amend IGRA every year since its enactment
in 1988. In the 109th Congress (2005-2006), five bills were introduced to
amend the act (H.R. 2353, H.R. 3431, S. 1260, S. 1295, and S. 1518). Among
other things, these bills, if enacted, seek to provide greater accountability and
funding for the National Indian Gaming Commission, limit casino expan-
sion, modify a provision relating to the location where Class 3 gaming is law-
ful, and one bill, the “Common Sense Indian Gaming Reform Act” (H.R. 2353
and S. 1260) looks to make numerous technical corrections to IGRA, includ-
ing more substantial background investigations of gaming investors.

Because of the inherent risks and potentialities associated with gaming, a
number of tribes, like the Hopi Tribe, have chosen not to engage in high
stakes gaming as an economic development venture. Opponents have
expressed grave concerns about the perceived diminishment of their sover-
eignty, since they would be forced to negotiate gaming compacts with the
states under the provisions of the IGRA if they wanted to engage in the more
lucrative games of chance. They have also expressed concern about the moral
consequences of gaming and its long-term impact on the social welfare of the
tribe. In fact, over 330 American Indian and Alaska native communities have
no gaming operations whatsoever.

Tribes accept the reality that Indian gaming will not last indefinitely,
since legalized gaming is increasing throughout America as a means of pro-
ducing income. They also are keenly aware that there is an anti-Indian
dimension that hopes to curtail Indian gaming efforts.

As a result, many tribes are as rapidly as possible diversifying their eco-
nomic portfolios so that if and when gaming proceeds dwindle or are stopped
altogether, the tribal government will have alternative economic means in
place to sustain their development. The Ho-Chunk Nation, for instance, has
established a construction company, built an RV park and campground, and
constructed motels, a gift shop, and a restaurant. The Mohegan Tribe of Con-
necticut is establishing an aquaculture business, is engaged in wholesale elec-
tricity and gas marketing, and has built an arts and crafts store. The Oneida
of Wisconsin have tobacco shops, an industrial park, an electronics manufac-
turing facility, a cellular communications company, a printing enterprise, an
Internet service business, and other projects.36

AGRICULTURE AND NATURAL RESOURCES

Since land is the central issue structuring tribal sovereignty and animating
indigenous–non-indigenous relations, it should come as no surprise that the
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natural resources appurtenant to Indian lands are critical for the perpetuation
of tribal nations as political and cultural sovereigns and that these resources
have major impacts on the political-economic relationships of tribes to
states, the federal government, and the corporate world. It is no coincidence,
therefore, that Indian affairs have been administered by the Department of
the Interior since 1849. That department’s primary charge is to encourage the
management, preservation, and operation of the public lands and natural
resources of the United States, and to work closely with tribes and their lands
and resources to ensure that reservations and their members receive suffi-
cient economic, educational, and social services through proper administra-
tion of the trust responsibility.

Tribes, as with all human societies, have utilized their natural resources
to sustain themselves economically. Although by the early twentieth century
most tribes had been required to surrender a majority of their lands to the
United States through treaties, laws, and policies like Indian removal and the
General Allotment Act, the lands and resources reserved and the rights and
resources they retained on ceded lands provided them some basis on which to
maintain their livelihood, although in a greatly diminished fashion.

Of course, the 1887 General Allotment Act, the central component of the
government’s policy of forced assimilation, set a chain of events in motion
which vested virtually unlimited power in the Interior Department’s com-
missioner of Indian affairs and his delegates (the local Indian agents), to sell,
lease, or administer lands and natural resources of tribal communities. Yet as
the Select Committee on Indian Affairs found in 1987 after a two-year inves-
tigation of the U.S. treatment of Indians, “despite the federal government’s
long standing obligation to protect Indian natural resources, they have been
left unprotected, subject to, at best, benign neglect and, at worst, outright
theft by unscrupulous private companies.”37

In addition, it is evident that Congress, the ultimate trustee under the
Constitution, bears the greatest responsibility for its handling of Indian natu-
ral resources, largely because it has failed to understand the larger dynamics
of the economics of given time periods. The allotment policy, for example,
was begun when the American family farm was becoming an anachronism
and when agriculture demanded a sizable investment in machinery; tribal
governments did not have the right to veto Interior Department leases of
their lands until the 1920s, during the last years of the first great industrial
spurt before the Great Depression of the 1930s; the termination period of the
1950s and 1960s occurred when private capitalism was thought to be the
tribes’ savior; and the rush to exploit the tribes’ nonrenewable energy
resources in the 1960s and 1970s came during an era when such practices
were being called into question by other segments of society.38

Despite the numerous and oppressive constraints imposed on tribes and
their resources by their federal trust agent, the Interior Department, Indian
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tribes have found the means to cope within these confines, although only a
few tribes were able to generate or sustain much positive economic develop-
ment before the advent of Indian gaming. Let us turn our attention, however
briefly, to the areas that have provided tribes with a measure of economic
support over the years.

Agriculture

Of the over fifty-four million acres owned by the tribes under trust status,
some forty-four million are rangeland (5 percent of the nation’s total) and
about 2.5 million are cropland (about 1 percent of the U.S. total). Thus range
and croplands are important resources that provide tribes and individual Indi-
ans with real income and job opportunities. However, because of BIA lease
arrangements of Indian allotments with non-Indians, inadequate water and
irrigation systems, the high cost of agricultural implements and machinery,
lack of financial credit, the fractionated heirship nature of tribal lands, and the
lack of general economic infrastructure (e.g., roads and communications sys-
tems), the potential yield from agricultural activity is not what it could be.39

In fact, according to the BIA, in 1975 the gross value of agricultural prod-
ucts grown on Indian range and croplands was $394 million. However, Indi-
ans received only $123 million, or less than one-third of that amount, with
the remaining $231 million going to non-Indians. More recently, in Novem-
ber 1999, 213 Indian farmers and ranchers (on behalf of 19,000 Indians) filed a
$19 billion class-action lawsuit against the Department of Agriculture, alleg-
ing a twenty-year history of discrimination in the granting of federal loans.40

As Tex Hall, one of the Indian plaintiffs, said, “as indigenous people we are
the first farmers and ranchers of this land. All we wanted is a fair chance to
become successful.” This suit was similar to one African-American farmers
had filed against the government that was settled in April 1999 for an esti-
mated $2 billion.

The major types of agriculture practiced on Indian lands include livestock
grazing, dry land farming, and irrigation. Indian farmers typically have con-
centrated their energy and resources on grazing, which tends to be the least
profitable of these three types of farming.41 Associated with grazing are the
cattle industries started by a number of tribes of the northern plains and the
Southwest in the late nineteenth century and continuing today. Indian cattle
ranching provided an economically viable way of life for some tribes, even
though it was discouraged by the BIA, which insisted that Indians become
farmers.42

Some tribes have sought to break the lease cycle by developing their own
tribally operated farm enterprises. Such operations provide a greater rate of
return for the community from their lands and they also provide employ-
ment. For example, the Indians of the Ak-Chin Reservation in Arizona in
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1962 established Ak-Chin Farms once the non-Indian lease expired. In less
than a decade the enterprise was grossing over $1 million a year. The tribe had
to reduce its operation in the mid-1970s because the underground water sup-
ply was being exhausted by non-Indian farmers who lived adjacent to the
reservation. However, in 1984 the tribe, after a lengthy court battle against
the federal government, gained a permanent water supply from the Colorado
River for its agricultural needs. The tribe grows hay, pecans, pistachios, and
cotton. In 1990 the Ak-Chin farm generated over $1.5 million.43

Despite the relative success of the Ak-Chin, most other tribes and indi-
vidual Indians had insufficient land or inadequate money to operate success-
ful farms. Nevertheless, because of Indians’ connection to the land, farming
will more than likely remain one form of economic development that they
will continue to pursue, however difficult the conditions.

Energy

Since well before the oil embargo of the Organization of Petroleum Exporting
Countries (OPEC) in 1973, and before the rise of high stakes gambling, energy
related mineral deposits—coal, gas, oil, uranium—on Indian lands dominated
the economic spectrum for tribes whose resource endowments contained
such deposits. In fact, the media and the public in this era had the mistaken
impression that energy rich tribes were the rule rather than the exception, a
situation similar to the one facing tribes today, with the incorrect perception
that all gaming tribes are wealthy.

It is certainly true, as Marjane Ambler found, that some tribes own very
large amounts of the nation’s energy minerals: Indians own 30 percent of the
strippable low-sulfur coals west of the Mississippi River, 50-60 percent of the
uranium resources in the United States, and 5 percent of the country’s oil and
gas reserves.44 In 1990, more than 15 million barrels of oil, 135 million cubic
feet of natural gas, and 27 million tons of coal were extracted from Indian
lands.

However, these resources are not evenly distributed among the tribes. Of
the 278 reservations in the lower forty-eight states, only about 40 contain
these resources in sufficient amounts to be profitable. Moreover, natural
resources, particularly minerals, have historically been subject to strong
cyclical price fluctuations. So just as their dependency on federal dollars has
left tribes subject to vacillating political tides, dependency on natural
resource revenues makes them vulnerable to the changing trends in com-
modity prices.45

Since the allotment era, the development of these resources has been
largely out of the control of the tribal governments or Indian allottees, as the
secretary of the interior, exercising his tremendous discretionary power,
leased out tribal lands to various oil, coal, and gas companies. The exploita-
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tion of these nonrenewable resources had a profound political-economic
impact on tribes. The Navajo Nation’s first tribal council was formed in 1922
as a direct result of pressure exerted by oil companies on the Interior Depart-
ment. The oil companies were required by law to secure the Indians’ consent
before drilling. The Navajo agent and Commissioner of Indian Affairs Charles
Burke convinced the Navajo to create a Business Council, the forerunner of
the Navajo Tribal Council, in 1922.46

Oil and gas were discovered in great quantities on Osage Indian land in
Oklahoma even earlier, around 1896, and this discovery created the percep-
tion by 1906 that the Osage people, per capita, were “the richest people on
earth.”47 Osage wealth, however, was viewed with great envy by many, and
the Interior Department arranged a blanket lease that encompassed the entire
reservation for exploitation of Osage resources. This leasing arrangement
“caused problems that haunted Indian people for years to come—for example,
lack of surface owner and environmental protection; lack of competition;
speculation; and bribery of both Interior and tribal officials.”48

In the 1950s and 1960s, coal and uranium began to be mined in great
quantities on the Crow and Northern Cheyenne reservations in Montana and
on Navajo and Hopi lands in Arizona and New Mexico, although the nature
and extent of reservation mineral deposits had been known and actually
mapped twenty to forty years before they were leased and developed. Eco-
nomics and politics, rather than geological discourse, determined the rate and
extent of Indian mining.49

Moreover, the vast majority of these leases were inequitable arrange-
ments which ensured that Indian revenues generated from these nonrenew-
able resources were only a fraction of what they should have been. A major
deficiency in the leases negotiated by the Department of the Interior “on
behalf of the tribes” was that “royalty rates [were] usually too low and fixed
in dollars per unit of production of the resources which, of course, ignores
increases in value rather than percentage of value, which increases income as
minerals increase in value.”50 As an example, in four of the five Navajo coal
leases negotiated between 1957 and 1968, the tribe’s royalties were fixed
between $0.15 and $0.375 a ton. But the average value for a ton of coal rose
from $4.67 in 1968 to $18.75 in 1975.

Low royalty rates were just a small part of the problem tribes faced regard-
ing their mineral resources. By the late 1960s it was clear that the entire deci-
sion-making process employed by the BIA and the Department of the Interior
regarding the authority and manner in which the leases occurred was flawed,
that tribes had rarely been informed of the true value of their resources, that
they lacked any control or self-determination over these resources, and that
environmental degradation was becoming a major concern of all Indian peo-
ple. Even as tribes were struggling to gain greater rights over these resources,
the 1973 oil embargo imposed by OPEC, an international cartel of oil-pro-
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ducing states, led to an energy crisis and an escalation in prices in the United
States, which brought the focus on tribes who owned large amounts of min-
eral resources. Because the federal government felt compelled to develop the
country’s own natural resources as a hedge against future embargos, it
approached tribes about the need to exploit their reserves. While these natu-
ral resource discussions were taking place, twenty-six tribes of the northern
plains formed the Native American Natural Resource Development Federa-
tion as a way to protect their mineral, water, and agricultural resources by
collecting and sharing information regarding these materials.51

A year later, twenty-five energy-resource-rich tribes, with federal and
public interest group financial support, organized the Council of Energy
Resource Tribes (CERT). The tribes told federal officials that they had orga-
nized because they wanted “resource-related education; a clearinghouse for
exchanging information; help arranging financing for development; expertise
on alternative contractual arrangements; studies on using resources on the
reservations rather than continuing the tribes’ role as colonies exporting
energy; impartial environmental studies; and a means for advising the federal
government about Indian energy development.”52

But the fact that CERT received ample funding from the Department of
Energy and the BIA undercut its claim to be “domestic OPEC”; also, some
tribes questioned CERT’s merits, since the BIA would sometimes refuse fund-
ing to tribes on the grounds that it had already sent money to CERT. Never-
theless, CERT continues to play an important role for its member tribes by,
among other things, helping them monitor and negotiate energy contracts.
There are now more than forty member tribes in the organization. See table
6.5 for a list of these tribes and their resource endowments.

Nineteen eighty-two was an important year for energy-owning tribes.
Congress enacted the Indian Mineral Development Act, which authorized
tribes to join with industry as mineral developers and to choose which devel-
opment ventures to pursue. And the U.S. Supreme Court handed down Mer-
rion v. Jicarilla Apache Indian Tribe,53 which recognized the right of tribes to
impose a severance tax on energy companies engaged in mining on tribal
lands. The Merrion case was somewhat muted by a 1989 ruling, Cotton Petro-
leum Corporation v. New Mexico,54 which held that the state of New Mexico
could impose its own severance tax on oil and gas produced on tribal land by
a company already paying a similar tribal tax. This “double-taxation” of busi-
ness entities in Indian Country could cause severe problems, since it could
cause companies to move off reservations to avoid paying double taxes.

An interesting yet problematic form of tribal economic development
directly related to energy issues is the disposal of hazardous and radioactive
waste on or near Indian lands. Reservation lands are nonpublic and are gener-
ally not subject to state regulations governing solid and hazardous waste
materials. Moreover, federal laws governing such matters are not as strong as
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Table 6.5 Council of Energy Resource Member Tribes

Tribe State Known and Potential Resources

Acoma Pueblo NM Coal, geothermal, and natural gas
Blackfeet MT Coal, oil, and natural gas
Chemehuevi CA Oil, uranium, and hydroelectric
Cheyenne and Arapaho OK Oil and gas
Cheyenne River Sioux SD Oil, gas, and coal
Cherokee OK Coal, oil, and natural gas
Chippewa-Cree (Rocky Boys) MT Coal, oil, natural gas, and uranium
Coeur d’Alene ID Uranium and hydroelectric
Crow MT Coal, oil, and natural gas
Flathead (Salish and Kootenai) MT Hydroelectric and natural gas
Fort Belknap MT Coal, oil, natural gas, and geothermal
Fort Berthold MT Coal, oil, natural gas, and geothermal
Fort Hall ID Geothermal and natural gas
Fort Peck MT Coal, oil, natural gas, and geothermal
Hopi AZ Coal, uranium, oil, and natural gas
Hualapai AZ Uranium, oil, natural gas, and hydroelectric
Jemez Pueblo NM Uranium, natural gas, geothermal, and oil
Jicarilla Apache NM Oil, natural gas, coal, and geothermal
Kalispel WA Uranium and hydroelectric
Laguna Pueblo NM Coal, uranium, oil, and natural gas
Muckleshoot WA Coal, natural gas, oil, and hydroelectric
Navajo AZ Coal, natural gas, oil, uranium, and geothermal
Nez Perce ID Hydroelectric
Northern Cheyenne MT Coal, oil, and natural gas
Oglala Sioux SD Oil, natural gas, and uranium
Pawnee OK Oil and gas
Ponca OK Oil and gas
Rosebud Sioux SD Oil, natural gas, oil shale, and geothermal
Saginaw Chippewa MI Oil and gas
Santa Ana Pueblo NM Geothermal
Seminole FL Natural gas and uranium
Southern Ute CO Coal, oil, and natural gas
Spokane WA Coal, hydroelectric, and uranium
Tule River CA Hydroelectric
Turtle Mountain (Chippewa) ND Oil, natural gas, and coal
Uintah Ute and Ouray UT Oil, natural gas, coal, tar sand, and oil shale
Umatilla OR Geothermal and hydroelectric
Ute Mountain Ute CO Coal, oil, natural gas, and uranium
Walker River Paiute NV Uranium, geothermal, and hydroelectric
Yakama WA Oil, natural gas, and hydroelectric
Zia Pueblo NM Uranium, geothermal, oil, and natural gas

Source: C. Matthew Snipp, Public Policy Impacts on American Indian Economic Development (Albu-
querque: University of New Mexico Press, 1988), 13.



those already in place in many states. By the early 1990s, as many landfills
were closed, neared capacity, or failed to meet stricter federal standards, the
waste industry and the Department of Energy viewed Indian lands as possible
landfill sites to store spent nuclear fuel.

Some tribes, like the Mescalero Apache of New Mexico, openly discussed
becoming a host to such materials to offset unemployment and bring needed
capital. These discussions have increased tensions among the tribe’s mem-
bers and the tribal government and between the tribal government and New
Mexico, which is deeply resistant to allowing such materials in their midst;
the discussions have also placed the Mescalero at odds with environmental-
ists and sparked animosity with other tribes.55

However, tribes like the Yakama of Washington State have forcefully
rejected the entreaties of companies and the federal government to allow
their homelands or former homelands to serve as storage places for such
materials, since their members view the land as sacred and because they dis-
trust the safety claims of the companies and the United States. As Russell
Jim, a council delegate for the tribe, stated: “By placing hazardous radioactive
wastes near our reservation, they may well undermine our treaty rights. . . .
Our lands may be contaminated irretrievably by action on nearby non-Indian
land or from faulty transportation of radioactive wastes.”56

Timber

Unlike fish and wildlife, which have generally been considered as belonging
to the Indians as a property right, timber, since 1874, has been understood as
a part of the trust lands belonging to the federal government and held for the
benefit of the Indians. Thus, as the property of the United States, timber
could not be cut without express federal authorization and timbering had to
be done strictly for “the improvement of the land.”57

Of the 56 million acres owned by tribes outside Alaska, about 5.3 million
have commercially valuable timber reserves. This acreage translates to forty-
two billion board feet, or 1.5 percent of the nation’s supply of lumber.
Forestry provides significant revenue to at least fifty-seven reservations,
mostly in the Pacific Northwest, although fourteen of those reservations gen-
erate 96 percent of all timber revenues.58 The reservations producing the
most timber revenue in the 1980s were the Yakama ($19.7 million) and
Colville ($17.7 million) reservations of Washington and the Warm Springs
Reservation ($11.6 million) of Oregon.

A number of tribal mills, like the Menominee Mill in Wisconsin and the
Navajo Forest Product Industry in Arizona, receive support from the BIA and
the Economic Development Administration. Despite this support, a congres-
sional investigation of government policies toward tribes involving timber
management found in 1989 that the BIA’s management of tribal timber
resources was inadequate. “Although timber is potentially a major source of
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income for several dozen reservations,” said the report, “especially in the
Northwest, the BIA’s own internal assessment indicates serious deficiencies
in its Division of Forestry.”59 And while stating that a lack of funding was a
major cause of the BIA’s problems, the report noted that tribes had lost more
than $300 million between 1979 and 1989 because of poor management of
their forests and woodlands.

The other major issue for timber is that, like energy prices, timber prices
declined sharply in the 1980s from the peaks reached in the late 1970s. Thus,
by 1982 the total Indian revenues had fallen from the 1979 peak of $117.2
million to $39.7 million.60

Some tribes, under self-determination contracting procedures established
by Congress in 1975, have attempted to take control over their own forestry
programs, but even these groups have faced great difficulty stemming largely
from the BIA’s unwillingness to surrender power to the requesting tribe. The
Quinault Nation of Washington State has one of the most advanced forestry
management programs. But even their operations faced a shutdown because
the BIA contract funds did not arrive consistently.61

Nevertheless, by the late 1970s tribes were becoming increasingly
involved in decisions regarding their timber. For instance, in 1979 a number
of tribes together established an Intertribal Timber Council to help in timber
management decisions. Similar to CERT, this body encourages the develop-
ment of tribal forest programs and products and encourages tribes to partici-
pate in studies aimed at forest management and conservation.62 And research
has shown that as tribal control increases vis-à-vis BIA control, the produc-
tivity of workers increases, costs go down, and income improves. In fact, even
the price received for logs improves.63

At the regional level, tribes are also persisting in their efforts to exercise
greater sovereignty of these and other valuable resources through the negoti-
ation of agreements like the Timber-Fish-Wildlife agreement negotiated in
1987 between a number of western Washington tribes, the timber industry,
environmental organizations, and the State of Washington.64 This agreement,
following in the wake of a state-tribal fishery management plan, provides a
process for resolving differences which are bound to arise when different par-
ties are managing the same resources.

In addition, laws like the National Indian Forest Resources Management
Act of 1990 increased tribal management and gave financial support for the
forestry activities of tribes. As a result of this measure and the 1975 Indian
Self-Determination Act, tribes are increasingly making their own determina-
tion on what is best for their forests.

TOURISM

Because a segment of the American population has always had a genuine
curiosity about Indian peoples, their lands (especially those in the desert



Southwest), and their cultures, tourism has offered possibilities for tribal eco-
nomic development. Cultural tourism, as Susan Guyette calls it, is in fact the
marketing of cultural heritage.65 Examples abound.

The Eastern Cherokee, who live in the Smoky Mountains of North Car-
olina, sell baskets and sculptures and put on an annual pageant play; the
Pueblos of New Mexico sell distinctive pottery and silver work and exhibit
unique architectural patterns that are pleasing to the non-Indian eye; the
Navajo produce beautiful rugs and turquoise jewelry and inhabit lands like
the Four Corners area and Monument Valley, Arizona, that provide outstand-
ing vistas; and many tribes have museums and art galleries, and hold annual
powwows and other ceremonies that have attracted tourists for several gen-
erations. Most recently and most spectacularly, the Mashantucket Pequot
have used some of their vast gaming wealth to build a world-class museum
and cultural research center. The $130 million, 308,000-square-foot facility is
the largest of its kind in the United States.

In 1967 the Economic Development Administration (EDA), established
by the Public Works and Economic Development Act of 1965 and a major
agency in the federal government’s War on Poverty, created an Indian desk
and made a major commitment to promote economic development projects
on Indian reservations. EDA funds were directed toward infrastructure
investments, industrial parks, and tourism facilities, among other projects.
From 1966 to 1976 EDA spent more than $272 million in an effort to advance
Indian economic development.66

EDA administrators believed that tourism offered some of the best
prospects for new businesses on reservations, and they made a major effort to
fund tourism projects, citing Indian Country’s attractive physical environ-
ments and the availability of desirable recreational opportunities as key fac-
tors justifying their optimism. But a 1972 study funded by the Ford Founda-
tion, titled The Gift That Hurt the Indians, said that most Indian tourism
projects had been failures. The authors concluded that “the numbers of
tourists being attracted were far short of the numbers needed for financially
successful operations. The $67 million in federal funds spent for Indian
tourism since 1967 had yielded projects running a total annual deficit in 1977
of $5.0 million—creating a continuing major drain on tribal as well as federal
financial resources.”67

Reasons for the failure included the geographic isolation of many reserva-
tions, inadequate transportation systems, harsh climates, lack of hotels, inad-
equate skill levels of the labor force, and attitudes among some tribal mem-
bers that did not favor private entrepreneurship or the loss of privacy that
accompanies many forms of tourism. Indian tourism, like other forms of eco-
nomic development, also has a cyclical nature, depending in part on the over-
all condition of the U.S. economy and the relative attractiveness to tourists of
the reservations in a given region.
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Arizona, which is home to twenty-one tribes and some of the most beau-
tiful scenery in the nation, is a major player in Indian tourism. A study con-
cluded in 1994 by the Center for Applied Research for the Arizona Depart-
ment of Commerce, designed to ascertain the economic and fiscal impact of
Indian reservations on the state’s economy, found that while the state gov-
ernment’s expenditures for the Indian population in 1993 were an estimated
$41 million, in that same year nearly two million tourists visited Arizona’s
reservations, spending $511.8 million. Table 6.6 vividly shows the tremen-
dous impact tourism has on the overall economy of the state. Moreover, this
table shows that the Indian reservation population alone accounted for $32.5
million in state revenue in 1993, $23 million of which came from transaction
privilege tax sources and $9.5 million of which came from corporate income
tax sources. In other words, and contrary to popular opinion, tribal members
and the tourist dollars their lands and cultures generate produce far more
income for the state, at least in Arizona, than the state expends for the tribes.

TRIBAL-STATE ECONOMIC PARTNERSHIPS

Although historically tribes and states have fought bitterly over many issues,
and continue to struggle to find common ground, tribes and states have
increasingly entered into innovative partnerships in recent years to promote
tribal economic development. Some of these partnerships, like those involv-
ing the fishing rights controversies in Washington State and the Great Lakes,
and like Class 3 gaming compacts, have been driven by federal law and court
mandates. But in other cases, tribal and state leaders have voluntarily worked
out arrangements that provide benefits to both parties.

In 1973 the Minnesota legislature established an Indian business loan pro-
gram to provide Indians with a chance to start new businesses or improve
existing enterprises. Funds to support the loan program are derived from min-
eral rights taxes that are collected annually by counties. These funds are
divided between the eleven tribal nations in the state. Although the program
is administered by the state, each tribal government determines which of
their tribes’ businesses and projects will be funded.

In Oklahoma, the Small Business Division of the Oklahoma Department
of Commerce has a Tribal Government Assistance program that provides
support and technical assistance for Indians living on trust lands. The state
office helps to draft and analyze business plans, identifies capital sources,
coordinates meetings between businesses and tribal leaders, and generates
investment procedures that comply with the distinctive trust status of Indian
lands and resources. The program also developed an Indian advisory council,
which meets quarterly.68 And some tribes and states are working more
closely to promote tourism. To facilitate this, Arizona, Montana, New Mex-
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ico, Oklahoma, and South Dakota have passed legislation to protect Indian
arts and crafts from competition from imitations.

More recently, the North Dakota legislature directed its legislative coun-
cil to analyze rural economic development efforts, including those located
within or near Indian Country. And the Office of Rural Community Affairs in
Texas was implemented to examine community leadership, economic diver-
sification, and telecommunication in the state’s rural areas, including Native
communities.69

CONCLUSION

The diversity that is the hallmark of Indian Country means that there is, by
definition, a remarkable diversity in the kinds of economic development
tribes are undertaking as they struggle to cope with the legacy of their inter-
nal colonial relationship with the federal government. And while some tribes
have made significant strides in their political-economic status, because of
gaming and other factors, poverty is still the norm and not the exception.
This is so for a number of reasons.

First, the trust status of Indian lands and resources, originally designed to
prevent the loss or exploitation of those resources, is sometimes viewed by
the corporate and business sector as a hindrance to reservation economic
development. Second, the ongoing fractionated nature of allotted reservations
poses real problems. Third, thick layers of BIA regulations, and the bureau’s
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Table 6.6 The Economic and Fiscal Impacts of Tourism: Impacts Attributed to 
Indian Reservations in Arizona

1993 Arizona tourists drawn by Indian reservations/culture 1,881,662 
Average Arizona tourist party (people) 4 
1993 Arizona tourist parties drawn by Indian reservations/culture 470,415 
Average Arizona tourist party expenditures per day $272 
Average stay of Arizona tourist party (days) 4 
Average Arizona tourist party expenditures per stay $1,088 
Total 1993 Arizona statewide tourist expenditures attributable to 

Indian reservations/culture $511,811,958 
Total taxable expenditures $460,630,762 

Statewide Fiscal Impact 
Arizona transaction privilege tax $23,031,538 
Arizona corporate income tax $9,519,702 
Total fiscal impact $32,551,241 

Statewide Economic Impact 
Direct and induced income $479,055,993 
Direct and induced employment 20,278 

Source: Center for Applied Research, The Economic and Fiscal Impact of American Indian Reservations in
Arizona (Denver, Colo.: Center for Applied Research, 1994), 17.



insistence on approving certain business decisions, still clog the efforts of
tribal governments and individual entrepreneurs to exercise self-determina-
tion. Fourth, many tribes with significant natural resource endowments are
still locked into long-term leases that were negotiated by the BIA years ago.
Fifth, many tribes lack the economic connections that are essential to build
and sustain economic development. And since there are few reservation busi-
nesses, tribal members frequently have to drive long distances to purchase or
sell necessary goods and services. Lacking a solid economic base, most locally
generated income and revenue on reservations is passed on to non-Indian
businesses, with little entering the reservation economy.70

Since tribes have a sense that the gaming boom cannot be sustained indef-
initely because of the issue of saturation and the forces that have aligned to
confront Indian gaming, and since poverty remains deeply entrenched for
most tribal communities, there is a real desire by gaming tribes to secure as
much capital as they can, to diversify their economies, and to prepare to
make do with less in the days ahead. In the meantime, the tribes without
gaming or with only marginal gaming operations will continue to struggle
economically for the reasons discussed.

We have seen that some tribes, however, have attained a measure of eco-
nomic stability, notwithstanding the difficult structural and perceptual con-
ditions they confront. For those tribes it comes to this:

The critical factor in achieving economic stability seems to be in encouraging
tribal officials to develop programs that are perceived by the people as natural
extensions of things they are already doing. A natural economy maximizes the
use of the land in as constructive a manner as possible, almost becoming a mod-
ern version of hunting and gathering in the sense that people have the assurance
that this kind of activity will always be available to them. . . . The Lummis and
some of the other tribes have developed sophisticated aqua-cultures, and this kind
of development relates directly to the tribal traditions, even though it is today
expressed by and based on highly technical skills.71

Such decisions occur and are most often acted upon when the tribal peo-
ple have a commitment to such enterprises, when the tribal governments
have fundamental control over their economic resources, and when tribes
have the political will and the political institutions necessary to develop the
kinds of economic programs appropriate to their communities and environ-
ments.
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Indian Political Participation
Patriotism, Suffrage, and Partisanship

You [the federal government] have passed a law [the 1924 General Indian Cit-
izenship Act] that says that we are U.S. citizens. . . . We did not agree to be cit-
izens and we did not agree that your governments could have jurisdiction over
us. We do not accept these laws. We are not citizens of the U.S.

Chief Irving Powless Jr., 19941

When we set out to examine the various forms and patterns of Indian politi-
cal participation in the three polities Indians are connected to—tribal, state,
and federal—we are delving into a most complicated subject. It is compli-
cated in large part because Indians are citizens of separate extraconstitutional
nations whose members have only gradually been incorporated in various
ways by various federal policies and day-to-day interactions with non-Indi-
ans. Tribal nations, of course, have never been constitutionally incorporated
and still retain their standing as separate political bodies not beholden to
either federal or state constitutions for their existence.

These realities—tribes as continuing sovereign nations and individual
Indians as citizens of not only their tribes but also of the United States and
the states—exist simultaneously. If this were not complicated enough, since
the late 1980s, and largely as a result of Indian gaming, some tribal govern-
ments are now acting, they assert, in a sovereign capacity, not only by proac-
tively supporting state and federal office seekers through financial contribu-
tions, but also by weighing in on issues, like the national tobacco litigation,
that seem unrelated to tribal affairs.

Tribes have been lobbying in Washington and in state capitals since the
beginning of the republic to protect treaty and individual rights, but gambling
wealth is providing some tribes with opportunities to employ skilled lobby-
ists and savvy public relations firms, and make large campaign contributions
“to win influence, make friends and crush opponents” in a manner heretofore
unknown.2



For example, Indian political influence at the state and national level was
substantial in 2000 when Indian voters cast their support for the Democratic
challenger, Maria Cantwell, who successfully defeated the powerful and
entrenched Republican Senator of Washington State, Slade Gorton, who had
long opposed tribal sovereignty and Indian treaty rights.3 In 2002, Indian vot-
ers in South Dakota exercised their electoral power and helped incumbent
Senator Tim Johnson (D-SD) defeat his Republican challenger, U.S. Represen-
tative John Thune. Johnson won by a mere 524 votes, and he and many others
credit the Indian vote with having made the difference, since 8.3 percent of the
state’s population is indigenous.

Arizona’s Governor, Janet Napolitano (Democrat), openly thanked a dele-
gation of American Indians at the Democratic National Convention for the
high turnout that she believed helped her gain her post in 2002. “Without the
Native American vote I would not be standing here as Governor.”4

Along with their increasing voting turnout, tribal contributions to political
campaigns also increased tremendously from the mid-1990s through the 2004
presidential election. Since tribal nations are exempt from the overall individ-
ual donor limits of $95,000, this gives them a key advantage over individual and
corporate donors. Thus, for the 2002 federal election, tribes donated about $7
million to candidates, political action committees, and political parties. Tribes,
however, like others, are not allowed to make unlimited donations, otherwise
known as “soft money.”5

Of the more than $7 million given by tribes in the 2002 election cycle, over
80 percent of that amount came from 30 tribes, each of which operates gaming
facilities. Two tribes, the Mississippi Band of Choctaw and the Ho-Chunk of
Wisconsin, gave the most—$615,000 by the Choctaw and $512,000 by the
Ho-Chunk—to national candidates and political organizations. The Mashan-
tucket Pequot gave $419,895 during this same period. In 2004, 9 of Min-
nesota’s 11 tribes donated over $330,000 to congressional candidates and the
two major political parties. The Shakopee Mdwekanton Sioux contributed the
most, $139,446. A majority of the tribal donations, about $4.9 million, in 2004
still went to Democrats (65 percent), although the Republican party received
more, about $2.1 million, than it has in the past (35 percent).6

Tribes were not as successful as they had hoped to be in the 2004 presiden-
tial, congressional, or gubernatorial elections, despite a significant “Get Out
the Native Vote” campaign organized by the NCAI, National Voice, and other
organizations and individual tribes. Even though John Kerry campaigned hard
in Indian Country and he received a majority of the votes cast by Indians,
including the endorsement of the Navajo Nation, he was defeated by Bush. The
Democratic Senator, Tom Daschle of South Dakota, who also received over-
whelming Native support, also was defeated. He lost to a conservative Repub-
lican, John Thune. And despite spending some $12 million to defeat Arnold
Schwarzenegger in the California recall election, with tribes providing heavy
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financial support to Lieutenant Governor Cruz Bustamante, Schwarzenegger
was elected.

As positive as these developments may appear, there are two dimensions
that warrant attention. First, Indian gaming has spawned a severe backlash
among some state and federal policymakers. This is evident in the increasing
tension between some state legislatures and their governors and tribal gov-
ernments and their leaders. And it is evident in federal lawmakers like former
Senator Slade Gorton of Washington State, who derisively labeled Indians
“super-citizens.” He and some of his colleagues in the Senate and the House
sought to force tribes to surrender their sovereign immunity in federal courts
for cases brought by non-Indians, tried to impose federal taxes on Indian gam-
ing revenues, and would have liked to deny money to tribes if their income
was above a certain level. These and other measures have arisen, tribes say,
“because of a perception that Indian reservations are prospering with casino
gambling, disregarding the fact that most of them remain among the poorest
places in the nation.”7

Second, and more disturbing from an internal tribal perspective, is what
long-term impact gaming and the tribes’ increasingly active participation in
American politics might have on tribal sovereignty. If tribal members are so
actively engaged in non-Indian electoral politics, can they still legitimately
claim to belong to separate if connected sovereign nations?8 Or have they
finally acquired the political status—“domestic-dependent nations”—that
Chief Justice John Marshall first inaccurately used to describe tribes in 1831?

Some tribal members from some indigenous nations, like the Hau-
denosaunee Confederacy, consider the act of voting in an American elec-
tion—at any level—to be a virtual act of treason, a betrayal of one’s own
indigenous nationality.9 And yet, many tribes in New Mexico, Arizona, Cali-
fornia, and North Carolina appear to rest comfortably in the knowledge that
their tribal sovereignty is not jeopardized by active participation in state and
federal elections. Many of these tribes argue, in fact, that from their perspec-
tive, voting may be the best and possibly only realistic way to protect their
remaining land rights, economic rights to conduct gaming operations, and
cultural rights like bilingual education.

The diversity of the reality and indigenous conceptions of Indian self-
determination makes it clear that there is no single definition of tribal sover-
eignty that uniformly covers all the native nations in Indian Country. But one
wonders whether tribal members’ full-throttle participation in the American
political process might bring darker days in the future when the collective
rights of sovereign tribes might be curtailed or even terminated.

The issue of indigenous political participation in non-Indian politics is of
tremendous interest to those intent on invigorating tribal sovereignty, not
solely because greater participation necessarily produces better policy deci-
sions, but also because of the developmental value of participation in educat-
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ing and socializing people which enhances both the meaning of their lives
and the value of their relationship to one another and their respective indige-
nous community.

In the remainder of this chapter, I will examine the political attitudes of
Indians and some of the actual ways Indians engage in politics. The emphasis
will be on indigenous participation in nontribal political affairs (e.g., voting,
ideology, partisanship, electoral politics, and endorsements), in large part
because there is such scant social science research available on Indian partic-
ipation in indigenous political systems.

Litigation is another important method through which indigenous per-
sons and polities seek to protect and enhance their distinctive political, legal,
economic, and cultural rights. In fact, the U.S. Supreme Court “often decides
more Indian cases than the number of Indians relative to the population as a
whole would seem to justify.”10 This suggests three important points: (1)
something more than just indigenous rights and resources is involved in such
proceedings; (2) indigenous peoples and their rights and resources are subject
to more litigation than any other racial, ethnic, or gender group; and (3)
indigenous peoples still believe that the rule of law will one day be duly
enforced and thus their rights will be safeguarded by a nation which main-
tains that the rule of law is an essential feature of democracy.11 Direct action
politics in the form of protests, demonstrations, etc., has also proven useful.

NATIVE NATIONS AND THE PURSUIT OF JUSTICE

I have already noted the astounding lack of research by political scientists
about indigenous peoples as political entities situated in sovereign-to-sover-
eign relationships with the U.S. and state governments. This paucity is pal-
pable considering the preexisting nature of indigenous governments and the
wealth of political issues and questions that are an inherent part of the tribal
situation singly and intergovernmentally—constitutional origins, political
development and underdevelopment, the unique body of federal Indian law
and policy, social movement organizations, legislative party dynamics, and
the roles of Congress, the president, the courts, and the bureaucracy in for-
mulating, implementing, or stymieing Indian policy, to name but a few.

Part of the reason for the reluctance or refusal of political scientists to
examine indigenous political participation rests on the fact that tribal
nations, generally, do not consider themselves to be part of the pluralistic
mosaic that is predominant in political science literature. Many tribes per-
ceive of themselves not only as preconstitutional entities, but more impor-
tantly, as extraconstitutional polities. For example, comparing Indians to
African Americans, one commentator puts it thus:
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The overriding goal of the black civil rights movement was to achieve individual
equality and individual rights as promised within the philosophy of liberalism.
Native American leaders, on the other hand, have historically demanded recogni-
tion of their tribal [national] rights as guaranteed by treaties, executive agree-
ments, and congressional statutes.12

The noted Indian scholar and activist Vine Deloria Jr. says it more pithily
when he states that the primary difference between blacks and Indians is that
blacks are pursuing equality of acceptance and equal opportunity in Ameri-
can society while Indians pursue justice. By “justice,” Deloria means the
Indians’ right to maintain their sovereign integrity and to rest assured that
their treaty and trust rights will be protected. These goals are evidenced in
the tribes’ focus on tribal sovereignty and maintaining and enhancing their
separate land base—goals dissimilar from those of America’s other racial and
ethnic minority groups.

INDIANS AS PATRIOTS: BUT OF WHICH NATION?

Because of the inherent tension between the doctrine of tribal sovereignty
and the federal government’s historical effort to assimilate native peoples,
Indians have developed a complicated set of attitudes and values about their
relationships to their nations and to the United States that affects their
involvement or lack of involvement in tribal, state, and federal elections.

Diane Duffy, a political scientist, in some preliminary research on the
subject of Indian patriotism based on interview data, arrived at the following
diverse categories of patriotism:

1. Indigenous (traditional) patriotism: Native Americans’ sole allegiance is
to the tribal nation. This allegiance is expressed in positive Indian, not
antiwhite, language.

2. Measured-separatism patriotism: primary allegiance is to the tribe, but
also there is some (measured) support for the United States and willing-
ness to “serve” as “allies” with the United States in the armed services in
battles with foreign nations.

3. Anti-American patriotism: against the United States (rather than for their
tribe). Adherents would under no circumstances “serve” in the U.S. mili-
tary, because they would consider it treasonous.

4. Environmental patriotism: similar to the first category, but allegiance is
explicitly tied to all of creation and not simply human society.

5. Assimilative patriotism: the United States is perceived as the superior
power and the tribal nation is subordinate.

6. Cooptive or colonized patriotism: adherents refuse to conceive of a sepa-
rate tribal political consciousness that has merit and is deserving of alle-
giance.
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7. Apatriotic: belief that patriotism is an irrelevant concept for Native Amer-
icans.13

An example of category 1 is found in the 1994 speech by Chief Irving Pow-
less Jr. of the Onondaga Nation quoted at the beginning of this chapter. After
questioning the validity of the 1924 General Indian Citizenship Act, Powless
stated that “the Haudenosaunee [also known as the Iroquois Confederacy]
have never accepted this law. We do not consider ourselves as citizens of the
United States. This law is a violation of the treaties that we signed that prove
that we are sovereign. Because we are a sovereign people the United States
cannot make us citizens of their nation against our will. . . . I have never
voted in any election of the United States nor do I intend to vote in any com-
ing elections. Most of our people have never voted in your elections. A few
have, but there [are] not that many who have moved in that direction.”14

What Powless did not address was the fact that as a chief he is required to
be very active in Onondaga and Iroquois Confederacy political struggles and
he is compelled by the Iroquois Constitution to cast votes in matters affect-
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The headdress of Comanche medicine man George Woogee Watchetaker billows in the wind as he looks on
during ceremonies honoring Native American Codetalkers at the capitol in Oklahoma City, Oklahoma, on
November 3, 1989. The Codetalkers, a tradition in many Indian tribes, were instrumental in maintaining
American military secrets during WWII, using indigenous languages that were indecipherable by Japanese
and German code-crackers. Photo courtesy of AP/World Wide Photos.



ing his own nation or those of the Confederacy. But Powless’s views represent
only one view of indigenous political reality, albeit one rooted in indigenous
nationality.

INDIANS AS AMERICAN VOTERS: AMBIVALENCE AMONG 
THE ASSIMILATORS

As Duffy’s categories show, the subject of patriotism is far more complicated
than many might imagine. In fact, a majority of Indians support tribal sover-
eignty, but increasingly many of those Indians also believe that in order to
protect their sovereign rights they must participate in the American electoral
process.15 This has been borne out by research conducted by the First Ameri-
can Education Project, which noted in a 2004 report on Indian voting that
“overall, Native participation grew from a small amount in some places to
tremendously in others.”16

The political pragmatism of such participation in U.S. elections was evi-
dent in the fall of 2004 when Tex Hall, president of the National Congress of
American Indians, declared that “I am calling on all tribes to get out the vote
effort like we have never voted before. . . . We can’t afford not to vote. This
is the most critical election of our lifetime.”17 While other Indian political
topics have been ignored, the voting behavior of individual Indians has
received some scholarly attention since Congress extended the franchise to
Indians in 1924.

Of those Indians who have opted to exercise the franchise in county,
municipal, state, or federal elections, their right to exercise this most funda-
mental of democratic liberties came later than it did for any other large group
in the United States. This should not be surprising, since federal and state
lawmakers have been wholly inconsistent in defining the meanings of citi-
zenship for a multitude of groups, many of whom happened to be nonwhite or
nonmale: women; Africans brought to the country enslaved and their descen-
dants; Indigenous nations (until 1924); other categories of involuntary immi-
grants (people of Mexican birth or identity who “became” American when
the United States acquired Texas, New Mexico, and other territory after the
Mexican War); “noncitizen nationals” who lived in possessions that never
became states (Filipinos between 1898 and 1946, Puerto Ricans between 1900
and 1917, Virgin Islanders between 1917 and 1927, persons born in American
Samoa now); voluntary immigrants from Asia and elsewhere, who for many
years were ineligible for naturalization; refugees who can never return to
their homelands; and finally, “refugees uprooted by disruptions in which they
have reason to believe the United States was complicit, for example, Viet-
namese ‘boat people.’”18

On the other hand, the denial of the franchise to Indians seems convo-
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luted because, sporadically since at least the early nineteenth century, many
federal policymakers have sought by various assimilative measures to bring
Indians, whether willingly or not, into the American body politic. As Com-
missioner of Indian Affairs Thomas J. Morgan put it in 1891, in assessing the
steps the government was using to bring the Indians to a “higher state of civ-
ilization,”

The allotment of land, the restriction of the power of alienation, the compulsory
education of their children, the destruction of the tribal organization, the bestow-
ment of citizenship, the repression of heathenish and hurtful practices, the sup-
pression of outbreaks, and punishment for lawlessness are among the things
which belong unmistakably to the prerogatives of the National Government.19

In short, while most racial/ethnic groups and women faced a forced exclu-
sion from the American social contract, Indians, from the 1880s, faced a
forced inclusion into the American polity. However, it was an inconsistent
and ambivalent inclusion at best. Most of the actions by federal policymakers
from the nineteenth century to the 1970s were aimed at “Americanizing”
and “civilizing” Indians. However, there were occasionally opposite actions
by lawmakers and justices that insisted that Indians were “alien peoples” or
were not quite up to or deserving of complete American citizenship.

Thus, with the adoption of the Fifteenth Amendment (“the right of citi-
zens of the United States to vote shall not be denied or abridged by the United
States or by any State on account of race, color, or previous condition of servi-
tude”) and Congress’s enactment of the 1924 General Indian Citizenship Act
(which read in part that “all non-citizen Indians born within the territorial
limits of the United States . . . are hereby declared to be citizens of the United
States”), it might appear that the matter of whether Indians were entitled to
vote in U.S. elections had been solved. Such was not the case, however.

First, tribal nations continued to exist as separate sovereign entities since
the citizenship act only applied to individual Indians, not Indian nations. Sec-
ond, some states denied the franchise to Indians who wanted to vote. States,
which establish voting eligibility criteria, were well aware of the ongoing
vitality of tribal sovereignty as evidenced by (1) treaty rights exempting tribal
lands and members from most state regulations and taxation and (2) state
constitutional disclaimer clauses prohibiting state governments from extend-
ing their jurisdiction or taxing authority over Indians or tribes inside Indian
Country who hold lands in trust. While black Americans faced poll taxes, lit-
eracy requirements, gerrymandering, violence, at-large elections, and other
devices which denied them the franchise, Indians, because of their extracon-
stitutional political status, faced some similar discriminatory measures but
also encountered a variety of unique obstacles placed before them by state
officials.

Daniel McCool, a political scientist, found that states have devised a
number of strategies to keep Indians from voting. He grouped them in three
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categories: (1) constitutional ambiguity, (2) political and economic factors,
and (3) cultural and racial discrimination.20 Evidence of constitutional ambi-
guity is found in several states—Idaho, New Mexico, and Washington—that
denied Indians the vote because of specific provisions in their constitutions
regarding “Indians not taxed.” Such Indians, according to the Idaho Constitu-
tion, could not vote or serve as jurors if they were considered to be nontaxable
because they had not “severed their tribal relations and adopted the habits of
civilization.”21 In Arizona, the franchise was denied to Indians until Harrison
v. Laveen in 1948 on the specious grounds that they were “under guardian-
ship.” The pertinent clause in the Arizona Constitution read that “no person
under guardianship, non compos mentis, or insane shall be qualified to vote
in any election.”

Political and economic factors have also been used to deny Indians the right
to vote. In Elk v. Wilkins, the Supreme Court held that Indians maintained alle-
giance to their own “alien nations” and could thus not be considered loyal
Americans. In Utah, Indians on reservations were denied voting privileges
under an 1897 state law until 1956, when an opinion of the state attorney gen-
eral stated that they were in fact “residents” of Utah. Later that year, the Utah
Supreme Court in Allen v. Merrell (1956) upheld the attorney general’s opinion
by declaring that “allowing them [Indians] to vote might place substantial con-
trol of the county government and the expenditures of its funds in a group of
citizens who, as a class, had an extremely limited interest in its function and
very little responsibility in providing the financial support thereof.”22

Finally, outright cultural and racial discrimination was sometimes used
to deny Indians the right to vote. For example, as late as 1937 the state of Col-
orado denied Indians voting rights, claiming that they were not yet citizens.
This action directly flouted the General Indian Citizenship Act of 1924. As
the state’s attorney general said in a letter to Superintendent Watson of the
Ute Agency on November 24, 1936, “it is our opinion that until Congress
enfranchises the Indian, he will not have the right to vote.”23

And the state of North Carolina, in action comparable to what blacks
experienced, discriminated against Indians under color of a provision of the
state election law that declared that a person desiring to register must be able
to read and write any section of the U.S. Constitution in the English language
and must show this ability “to the satisfaction of the registrar.” As the Chero-
kee Indian Superintendent stated: “We have had Indian graduates of Carlisle,
Haskell and other schools in instances much better educated than the registrar
himself, turned down because they did not read or write to his satisfaction.”24

While states no longer overtly disallow Indians the right to vote, and Con-
gress has stepped in with the passage of the Voting Rights Act of 1965 (and
amendments) to prohibit tests or other devices to disenfranchise racial
minorities, the problem of voter dilution—“the impairment of the equal
opportunity of minority voters to participate in the political process and to
elect candidates of their choice”—continues to be a real concern for some
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tribes and their citizens. Annexation, at-large representation, and gerrymander-
ing are three diluting devices states have used to weaken the vote of minority
groups, including Indian nations.

In a recent book, Robinson, Olson, and McCool provide the first detailed
analysis of the impact the Voting Rights Act has had on Indian voting pat-
terns, and they evaluate the 66 cases Indians have filed based on the act as
they have struggled to exercise the franchise in the face of state and county
attempts to dilute their voting power.

For Indian peoples, particularly in areas where the Indian population is
sizable, vote dilution has been an ongoing problem. This is especially true in
the following states: Arizona, Colorado, Nevada, New Mexico, Utah, Min-
nesota, Montana, Nebraska, North Dakota, and South Dakota. The two
states with the most litigation involving Indian vote dilution are South
Dakota and New Mexico, each with 12 cases. Impressively, of the 66 cases,
Indian parties or their advocates have only lost four cases. The cases can be
grouped into five categories: 1) the Indians’ right to register, vote, and run for
office are disallowed or diminished; 2) the Indians are not provided adequate
minority language assistance; 3) the Indians challenge at-large electoral sys-
tems that dilute their vote; 4) the Indians file suit based on malapportion-
ment and gerrymandering of districts; and 5) the Indians file suits based on
procedural aspects.25

There is, says Phelps, an ongoing constitutional tension regarding Indi-
ans as citizens/voters in American electoral politics that is unique to the
tribal-federal relationship. The tension is this: “Claims of tribal sovereignty
and immunity from state and local processes cannot, in principle, coexist
with the responsibilities incumbent upon citizenship and suffrage in state
and local governments.”26 This harkens back to one of the quandaries raised
in chapter 2—Indians as citizens of separate nations, yet citizens of the
state and federal government. The tension put another way is this: “Indians
living within Indian Country are immune from state and local taxes and are
largely immune from state and local laws. Yet they claim the right to vote
for representatives who can levy taxes and make rules and regulations for
non-Indians—taxes and rules from which reservation Indians themselves are
immune.”27

This status suits tribal citizens fine and is clearly rooted in the treaty and
trust relationship. But some non-Indians take offense to this political arrange-
ment and argue that it is a violation of the rule of law. It is a tension that persists.

INDIANS, IDEOLOGY, AND PARTISANSHIP

Considering the scanty research record, it is impossible to arrive at anything
more than general impressions of Indian political ideology or political behav-
ior patterns in American elections. There is, unfortunately, even less data
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available on how Indians participate in tribal elections.28 It is still worth-
while, however, to briefly discuss the available findings with the caveat that
much more work must be done before we can accurately discuss these impor-
tant topics.

One recent study on Indian party identification indicates that on the
national level Indians, as individuals, do engage in some partisan politics. As
table 7.1 shows, more Indians see themselves as Democrats, although a sizable
number identify themselves as Republican. And interestingly, more Indians
identify themselves as moderate and conservative than as liberal. This might
explain how former Senator Ben Nighthorse Campbell (R-CO) made the
switch from the Democratic Party to the Republican Party with relative ease
during the 104th Congress. Campbell asserted that the core Republican prin-
ciples of promoting less federal government control and championing the free-
enterprise system were in keeping with tribal philosophies.

Green Party candidates Ralph Nader (president), a longtime consumer
advocate, and Winona LaDuke (vice president), a member of the Mississippi
Band of Anishinabe of the White Earth Reservation in Minnesota, in 1996 and
again in 2000 seemed to energize a number of American Indians (and those on
the left) who had grown disillusioned with the candidates and policies of the
two major parties.29

LaDuke is known widely in Indian Country, in the environmental move-
ment, and in the international community as a human rights activist. She has
traveled and lectured extensively, both domestically and abroad, and has pub-
lished fiction and nonfiction works on the rights of indigenous women and
environmental racism.30 The Green Party’s 2000 political platform resonated
with many aboriginal peoples as it emphasized and expressed support for
tribal sovereignty, treaty rights, the development of sustainable energy sup-
plies, and the breaching of dams to save wildlife and restore their habitats. It
also contained what was termed the “seventh generation amendment,”
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Table 7.1 American Indian Partisan Identification

Partisan Identification 1990–2002 (%)

Strong Democrat 14.33 (51)a

Weak Democrat 17.98 (64)
Independent Leaning Democrat 16.85 (60)
Independent 11.24 (40)
Independent Leaning Republican 13.76 (49)
Weak Republican 14.61 (52)
Strong Republican 11.24 (40)
Total 100 (356)

aFigures in parentheses represent the number of respondents.
Source: American National Election Studies Cumulative Data File (1948–2002). All respondents who iden-

tified as Native American in the 1990–2002 American National Election Studies were combined into a single
file in order to obtain a sufficient sample size to identify partisan identification. These data do not allow for
the tribal affiliation of the respondents.

Paula D. McClain and Joseph Stewart Jr. “Can We All Get Along?” Racial and Ethnic Minorities in American
Politics, 4th ed. (Boulder, CO: Westview Press, 2006): 91.
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which was being touted as an amendment to the U.S. Constitution that
declared that American citizens had the right to enjoy all renewable resources
and that these would not be impaired for the future generations.31

In the 2004 federal elections, as described earlier, a nationally well-coordi-
nated effort was made to “get out the Indian vote.” Although the data are still
being analyzed, it is clear that while many Native-preferred candidates—like
Kerry for president—were unsuccessful, “party preference among Native voters
remains consistent, [and] the overwhelming support of Native voters can be
virtually guaranteed only when a candidate has a record of support for Native
issues. Further, in such cases where a candidate has a consistent record of hos-
tility towards issues of importance to Native voters a strong showing of elec-
toral opposition from Native voters can almost be assured.”32

A study of partisan preferences for Indian voters in Wisconsin, Minnesota,
and North and South Dakota from 1982 to 1992 indicates a strong preference
for Democrats.33 An even stronger preference was indicated among Pueblo
Indians, who in 1994 voted overwhelmingly Democratic—85 percent, “a one-
sided level of support which parallels the strongest Democratic voting con-
stituencies in the United States.”34 Table 7.2, which identifies Indian and
Alaska Native state legislators, bears this out.

Navajos, on the other hand, over the last forty years or so “have shifted
from Republican to Democratic and, during the Reagan years, slightly back to
the Republican, at least in national elections.”35 However, in 2004, the Navajo
Nation formally endorsed John Kerry for president, given his expressed support
for Navajo sovereignty, treaty rights, and health care. At the state and local
levels, however, Navajos exhibit a strong Democratic preference.

Besides tribal-specific differences, there is recent evidence of generational
differences as well. A survey developed by the Solidarity Foundation, an
Indian research group, was sent to over one thousand Indian high-school and
college age students. Their responses were then compared with an equivalent
sample of Indians over the age of thirty-five. The preliminary results indicate
that “the coming generation is more inclined and better equipped than ever
to assume leadership positions in their communities. The survey found that
the Indian youth of today are more aware, more involved, and more con-
cerned about Native issues than ever before.”36

As for partisan identification, the survey’s results show that Indian youth
are moving away from clear partisan affiliation, preferring to identify as inde-
pendent or even as nonaffiliated. When asked the question, “With which
political party do you most closely associate your own belief and values?”
only 37 percent of those under twenty-six years of age replied that they iden-
tified as Democrat. This compared with 54 percent of those over twenty-six
who identified as Democrat.

The survey does reveal, however, that the Republican Party is still not
drawing Indians into the fold. Less than 5 percent of the respondents identi-
fied as Republican. Independents, on the other hand, captured the allegiance
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of 17 percent of the youth. And while less than 30 percent of the adults did
not affiliate with a particular party, over 40 percent of the youth were unaf-
filiated. In fact, 48.3 percent of young Indian males said they were not
attached to any political party.

Many tribes and their members, regardless of their views on partisanship,
realize that state, county, and local politics are becoming increasingly impor-
tant, and in 2005, thirty-nine American Indians and Alaska Natives were
serving in thirteen state legislatures, balancing their membership in their
tribal nation with service to the state. See table 7.2, which identifies these
individuals.

INDIAN VOTING PATTERNS

Data on Indian voting patterns (within tribal elections or in nontribal elec-
tions) is scant at best. McCool has identified several reasons for this in addi-
tion to the ones already discussed. First, a sizable number of Indians still live

Reuben Phillips, a Native American Penobscot Indian elder from Old Town, Maine, officially opens the Maine
State Democratic Convention, May 5, 2000, with a sacred “smudging” ceremony. Photo courtesy of AP/World
Wide Photos.
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Table 7.2 American Indian and Alaska Native State Legislators, 2005

State Body Name Tribe Party First Year in Office

Alaska House Bill Williams Tlingit Republican 1993
Albert Kookesh Tlingit Democrat 1996
Beverly Masek Athabascan Republican 1994
Reggie Joule Inupiat Eskimo Democrat 1996
Mary Kapsner Yup’ik Democrat 1999
Carl Morgan Yup’ik Republican 1999
Richard Foster Fukawe Democrat 1989
Carl Moses Aleut Democrat 1965

Senate Lyman Hoffman Yup’ik Democrat 1994
Donald Olson Inupiat Democrat 2001

Arizona House Sylvia Laughter Navajo Democrat 1999
Jack C. Jackson Navajo Democrat 2003

Senate Albert Hale Navajo Democrat 2004

Colorado Senate Suzanne Williams Comanche Democrat 1997

Montana House Bill Eggars Crow Democrat 1999
Carol Juneau Mandan Hidatsa Democrat 1999
Veronica Eastman Crow Democrat 2002
Jonathan Windy Boy Chippewa Cree Democrat 2003
Margaret Campbell Assiniboine Democrat 2004
Norma Bixby No. Cheyenne Democrat 2001
Joey Jayne Navajo Democrat 2001

Senate Gerald Pease Crow Democrat 2001
Frank Smith Assiniboine Democrat 1999

New Mexico House James Madalena Jemez Pueblo Democrat 1985
Ray Begaye Navajo Democrat 1999
Irvin Harrison Navajo Democrat 2005

Senate John Pinto Navajo Democrat 1977
Leonard Tsosie Navajo Democrat 1993

Nevada House John Oceguera Walker River Democrat 2001
Paiute

North Carolina House Ronnie Sutton Lumbee Democrat 1991

North Dakota House Dawn Marie Hidatsa and Republican 2005
Charging Assiniboine Sioux

Senate Dennis Bercier Ojibwa Democrat 1999

Oklahoma House Larry Adair Cherokee Democrat 1983
Doug Miller Cherokee Republican 1995
Raymond McCarter Chickasaw Democrat 1997
Chris Benge Cherokee Republican 1999
Lisa J. Billy Chickasaw/Choctaw 2005
Brian Bingman Creek Republican 2005
Doug Cox Creek Republican 2005
Shane Jett Cherokee Republican 2005
Steve Martin Republican 2005
Paul Wesselhoft Citizen Band 2005

of Potawatomie

South Dakota House Paul Valandra Rosebud Sioux Democrat 2001
Thomas Van Norman Cheyenne River Sioux 2005
Theresa Two Bulls Oglala Sioux Democrat 2004
Jim Bradford Lakota Democrat 2001

Vermont Senate Julius Canns Cherokee/Tuscarora Republican 1992

Washington House Jeff Morris Tsimshian Democrat 1996
John McCoy Tulalip Democrat 2002
Jim Dunn Alaskan Native Republican 1996

Wyoming House W. Patrick Goggles Northern Arapaho Democrat 2004

Source: Paula D. McClain and Joseph Stewart Jr., “Can We All Get Along?” Racial and Ethnic Minorities in
American Politics, 4th ed. (Boulder, Colo.: Westview Press, 2006): 157; and The National Conference of State
Legislatures, “Native American Legislatures (2005).”



in geographically remote areas of the country, thus making surveying diffi-
cult. Second, there are linguistic, technological, and cultural factors as well
which make survey research difficult. For example, telephone surveys of Indi-
ans usually produce samples which favor urban Indians and other off-reserva-
tion Indians since those Indians tend to have phones and many reservation
Indians still do not. Third, there is the added difficulty of separating Indians
from non-Indians in aggregate polling data.37

Despite the paucity of Indian voting data, since 2003 the First American
Education Project, under the leadership of Russ Lehman, has produced two
studies that provide some early comparative survey data on the voting pat-
terns of indigenous peoples in selected states. The project’s 2005 study,
“Native Vote 2004,” looked at data for the following states—Oklahoma, Ari-
zona, Minnesota, Montana, New Mexico, South Dakota, Washington, and
Wisconsin. While noting that Indian registration and turnout were still lower
than that of most of the country, “many Native communities saw increases
of 50 percent to 150 percent in their turnout.”38 This research shows a “direct
correlation between focused localized commitments to increasing participa-
tion rates in Native communities and the actual increases that result.”39 See
table 7.3 for figures on selected tribal nations in Arizona. For each of the tribes
there was an increase in the turnout of those registered to vote.

With such a small percentage of the voting population, the question that
begs to be asked is can the Indians’ vote or their election to office make a
difference in local, state, or federal politics? McCool says it can if two con-
ditions are met: “First, the minority must bloc vote, and second, the race
must be close.” It also helps if the tribe is able to frame the vote, say of a
particular issue, like Proposition 5 (the gaming initiative in California), in
such a way that melds with the public’s positive construction of Indian cul-
tural identity. In the western states (and in North Carolina), where a major-
ity of Indians live, the Indian vote, as noted earlier, has on occasion made a
real difference in certain state and federal elections, and has had some effect
on policy.

For example, Robinson, Olson, and McCool conducted 15 interviews
with American Indian office holders in local government in 2004–2005, pri-
marily county commissioners and school district officials. They asked each
Indian official “what impact do you think you have had on laws and regula-
tions, the delivery of service, Indian peoples access to local government, and
Indian people’s perceptions about local government?”40 While seven of the
elected officials expressed the view that they had made an impact on laws and
regulations, five others said their presence had no impact. One commissioner
bluntly stated: “I’m only one vote here, we get overrun on anything.” With
regard to their impact on delivery of services in their jurisdiction, however,
the Native officials were much more positive about the impact their presence
was having.41
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CONCLUSION

The subject of Indian political participation, or lack thereof, in non-Indian
political affairs encompasses an extremely complicated set of historical, soci-
ological, and political-legal processes. As a result of Indian gaming revenues,

208 CHAPTER 7

Table 7.3 General Election Voter Turnout 2000, 2004—Arizona Indian Reservations

Registered Turnout as a % of
Tribe Year Voters Turnout Those Registered

Navajo1 2000 56,326 27,736 49.24
2004 63,618 34,213 53.79

Hopi2 2000 1,851 555 29.99
2004 2,075 905 43.63

Tohono O’odham3 2000 3,964 2,236 56.43
2004 4,739 2,806 59.24

Gila River4 2000 2,836 964 34.00
2004 3,166 1,504 47.51

White Mountain5 2000 4,243 1,876 44.22
2004 4,865 2,442 50.20

San Carlos6 2000 1,418 721 50.86
2004 1,735 1,012 58.34

Colorado River 2000 1,414 757 53.56
Indian Tribes7 2004 2,187 1,370 62.66

Hualapai8 2000 365 184 50.43
2004 420 233 55.49

Cocopah9 2000 2,089 1,010 48.35
2004 2,647 1,457 55.07

Ft. McDowell10 2000 196 97 49.50
2004 355 274 77.22

Havasupai11 2000 131 59 45.05
2004 102 57 55.90

Salt River 2000 1,763 939 53.28
2004 2,444 1,475 60.39

Source: Native Vote 2004: A National Survey and Analysis of Efforts to Increase the Native Vote in 2004 and
the Results Achieved. http://www.first-americans.net/native%20votes%20Report%2004.pdf.

Notes:
1In 2004, the precincts located on the Navajo populations included: Apache (33), Navajo (18), and

Coconino (20). There are slight differences in precincts between 2004 and 2000 due to redistricting.
2Precincts include: Keams Canyon, Oraibi, Polacca, and Toreva (Navajo County) and Moenkopi (Coconino

County).
3Precincts include: Baboquivari, Chukut Kuk, Gu Achi, Gu Vo, Pisinemo, San Xavier, San Lucy, Schuk Toak,

and Sells (Pima County), Sif Oidak (Pinal County), and Hickiwan (Maricopa County).
4Precincts include: Pee Posh, Komatke, and Lone Butte (Maricopa County) and Sacaton, Blackwater, Santan,

and Casa Blanca (Pinal County).
5Precincts include: Cibecue, Hon Dah, Whiteriver #1, and Whiteriver #2 (Navajo County), McNary (Apache

County), and Canyon Day and Carrizo (Gila County).
6Includes precincts 11 and 16 (Graham County).
7Precincts include: Parker One and La Pera (La Paz County).
8Includes Peach Springs (Mahave County).
9Includes Sommertown (Yuma County).
10Includes Ft. McDowell (Maricopa County).
11Includes Havasupai (Coconino County).



it promises to be an exceedingly volatile and unpredictable area because
tribes continue to exist as distinct sovereigns with, in many cases, fiercely
loyal citizens; yet an increasing number of American Indians and tribal gov-
ernments themselves are becoming more actively engaged in local, state, and
federal political matters.

How these seemingly contradictory forces will affect the future of inter-
governmental relations is, of course, impossible to predict. What will become
of tribal sovereignty if tribal participatory rates in non-Indian politics con-
tinue to escalate? Will federal forces set about to revive the terminationist
sentiment of the 1950s and 1960s because of a perception that indigenous par-
ticipation in non-Indian politics means that Indians have become so assimi-
lated that their own governing structures and institutions are no longer nec-
essary? How will tribes respond if this is the case? Suffice it to say, it is a state
of affairs that promises to remain dynamic.

INDIAN POLITICAL PARTICIPATION: PATRIOTISM, SUFFRAGE, AND PARTISANSHIP 209





211

8

Indian Interest Group Activity 
and Activism

When AIM [American Indian Movement] was founded on July 28, 1968, in
Minneapolis, Minnesota, the living conditions we found ourselves in were
deplorable. It wasn’t that we didn’t know there was racism in the cities. It was
how racism forced us into squalid slum tenement buildings, closed doors to
job opportunities, and fostered racist laws, jails, courts, and prisons. Beginning
with our founding meeting, we immediately set out to bring about change in
those institutions of public concern: housing, education, employment, wel-
fare, and the courts.

Dennis Banks, Anishinabe activist, 19941

Political scientists Paula McClain and Joe Stewart note that “interest groups
that focus on issues of importance to blacks, Latinos, Asians, and American
Indians have been essential to the progress made toward the incorporation of
these groups into the American political system.”2 While this statement is
broadly accurate for most of the groups, the situation of indigenous nations is
much more complicated, as we have shown throughout the text. For much of
this nation’s history, the general thrust of most racial and ethnic groups and
their members has been to seek inclusion (to become constitutionally incor-
porated) into the American social contract; by contrast, the general thrust of
most indigenous nations and their citizens (notwithstanding their American
citizenship) has been to retain their political and cultural exclusion from
absorption or incorporation in the American polity, although increasingly, as
a result of the gaming phenomenon, American Indians are being economi-
cally incorporated on a scale never seen before.

Of course, the forces of American colonialism—including the imposition
of Western religious beliefs, Western values, and Western property arrange-
ments—have unabashedly sought to incorporate Indian lands, resources, and
citizens, while sometimes exhibiting a measure of respect for Indian treaty
rights, attempting to restore some tribal lands, and providing some protection
for Indian religious beliefs and sacred sites.
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These forces, combined with individual Indian free will, high out-marriage
rates, the urbanization of Indians, and the near hegemony of the media and the
corporate world, contribute mightily to the character of an indigenous Amer-
ica which is more diversified than ever before. Notwithstanding this increas-
ing and seemingly inexorable diversification among indigenous peoples, the
evidence still shows that maintaining and reaffirming Indian political, eco-
nomic, and cultural identity is a central issue for most indigenous peoples
most of the time. And this is true regardless of whether they are reservation
based or urban based, full blood or mixed blood, recognized or nonrecognized,
exercising treaty rights or treatyless, practicing traditional spiritual beliefs or
members of Christian sects. In a recent survey of Indian youth, more than 96
percent of those surveyed “identified themselves with their Indian nation, and
more than 40 percent identified themselves solely with their Indian national-
ity. Only a little more than half of the youth identified themselves as Ameri-
can citizens.”3 Cornell developed a four-cell figure which graphically depicts
some of the complexity facing Indian interest groups and their political goals
(see table 8.1). First, regarding orientation to organization, Indian interest
groups interested in reformative goals do not seek fundamental change in the
structure of intergovernmental relations. Their preference, rather, is for a
“redistribution of services, resources, or rewards within that structure.”4 For
example, these groups would support Indian preference in the Indian Bureau.

Groups pursuing transformative goals, on the other hand, seek a basic
restructuring of intergovernmental relations. For example, they would most
likely support the revival of the treaty relationship and the termination of the
Congress’s presumed plenary power over tribes. Second, regarding orientation to
institutions of the larger society, there is the dichotomy of integration and seg-
regative goals. Indian interest groups pursuing integrative goals, while seeking
either reformative or transformative changes, generally “accept the appropriate-
ness in the Indian setting of Euro-American economic and political institutions
and, in general, the appropriateness of the dominant culture.”5 Groups pursuing
segregative goals, by contrast, question the value and appropriateness of Euro-
American cultural, economic, and political institutions for Indians and tend to
see them as being “unresponsive to Indian needs, inimical to Indian interests, or
threatening to the survival of culturally distinct Indian communities.”6

Cornell, of course, rightly notes that the distinctions between the
dichotomous pairings is a matter of degrees. When discussing the four com-
binations that are represented by cells A, B, C, and D, we see a wide range of
fluid possibilities. Cell A depicts meager opposition to the status quo and lit-
tle conflict between the various groups. Cell B indicates serious opposition to
the organization of intergroup relations but a positive orientation toward
majority-group institutions. Cell C depicts much less opposition to the
organization of intergroup relations but shows a negative orientation toward
majority-group institutions. Finally, cell D indicates “substantial opposition
to the status quo and substantial intergroup goal conflict.”7



TYPES OF INDIAN POLITICAL MOBILIZATION

In pursuing their various goals, Indians have politically organized along five
lines: (1) intratribal, (2) tribal, (3) intertribal coalitions and alliances, (4)
alliances of like-minded individuals, and (5) extratribal coalitions and
alliances.8 Indians organize because individuals or tribes share common polit-
ical, economic, or cultural goals and seek to influence public policy decisions
that affect them and their constituents.

Intratribal

This type of political mobilization, which I will only briefly describe because
our focus is tribes in the intergovernmental matrix, occurs when segments of
specific tribes, frustrated by the direction of tribal leadership, organize to
challenge or confront the existing tribal power structure. For example, within
the Navajo Nation a number of intratribal interest groups have formed over
the years, bent on lobbying or pressing their government to create, or block,
policies deemed important to the group’s membership. A sample of these
includes the Navajo Returned Students Association (organized in the early
twentieth century to represent the needs and interests of Indian students edu-
cated at off-reservation boarding schools), Navajo Native American Church
(organized in the 1940s to advocate for the rights of Church members during
a time when the use of peyote, the sacrament of the Church’s members, was
banned by the tribal government), Diné Coalition (Navajo individuals
opposed to coal gasification in the 1970s), and Diné C.A.R.E. (Citizens
Against Ruining the Environment, organized in 1988 to oppose the dumping
of toxic waste and other environmental degradation of Navajo lands).

Tribal

This type of mobilization involves organization and action by members of a
single tribe in pursuit of tribal-specific goals. To continue with our Navajo
example, beginning in the 1870s and continuing through the early twentieth
century, the Navajo Nation’s leadership successfully lobbied the federal gov-
ernment to have sizable chunks of land added to their existing reservation
during an era when explicit federal policy was aimed at dissolving reserva-
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tions via the general allotment policy begun in 1887 and continuing through
the early 1930s.9

Intertribal Coalitions and Alliances

This type of political mobilization involves members of multiple tribes act-
ing on the basis of tribal affiliation in pursuit of common political or eco-
nomic goals. Historical examples include the temporary coalition of the var-
ious Pueblo Nations in 1680 to drive out the Spanish invaders and the efforts
of Pontiac, an Ottawa Indian, in the 1760s to create an intertribal league to
fend off the English invaders.

A third example came in the early nineteenth century, when Tecumseh
and the Shawnee Prophet, Tenskwatawa, formed an alliance of a number of
northeastern and midwestern tribes to try to halt and reverse the flow of
Euro-Americans into their territories. A fourth example is the attempts by
the Five Civilized Tribes from 1846 to 1886 to get the United States to pro-
vide their nations some kind of official status within the American constitu-
tional framework. This culminated in a failed attempt in the late nineteenth
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Iona Dock, right, and a coalition of other American Indian elders perform a ceremonial dance, December 14,
1995, in front of the federal building in Los Angeles, during a protest rally to stop Ward Valley, California,
from becoming a radioactive dump site. The possible transfer of the federal land at Ward Valley to the state of
California is part of the larger budget debate between Congress and the White House. Photo courtesy of
AP/World Wide Photos.
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century to organize a constitutionally incorporated Indian state, the State of
Sequoyah.10

Contemporary examples of intertribal coalitions and alliances, both
regional and national (some now defunct) include the United South and East-
ern Tribes, Inc.; the Great Lakes Intertribal Council; the Intertribal Council
of California; the Alaska Native Brotherhood and Sisterhood (ANB/S); the
Coalition of Eastern Native Americans (CENA, defunct); the Northwest
Indian Fisheries Commission (NWIFC); the Columbia River Intertribal Fish
Commission; the National Congress of American Indians (NCAI); the
National Tribal Chairmen’s Association (NTCA, defunct); and the Council of
Energy Resource Tribes (CERT).

Let us examine a few of these more closely. The Alaska Native Brother-
hood and Sisterhood were founded in 1912 and 1915, respectively. The com-
bined group was the first significant political and social intertribal organization
in Alaska before statehood. Although in its early years it primarily was a self-
help group and advocated for citizenship for natives, over time it came to play
an active role in aboriginal rights. It has fought for native fishing rights and
land claims, in particular. Although the leadership of both the brotherhood and
the sisterhood have sought to portray ANB/S as a territory- or statewide organ-
ization, “for all practical purposes they were limited to southeast Alaska,” and
the membership consisted mostly of Tlingit and Haida Indians.11

The CENA was a regional intertribal interest group formed in the 1970s
to advocate for the rights of eastern tribes, especially nonrecognized tribal
groups. Its membership included the Mattaponi, Tunica-Biloxi, Lumbee, and
Haliwa. The CENA emerged out of a conference centered on eastern Indian
issues that had been organized by the Institute for the Development of Indian
Law, one of the many Indian interest groups in the category of alliances of
like-minded individuals.

But CENA, like other intertribal organizations, such as the Intertribal
Council of Nevada and the Small Tribes Organization of Western Washing-
ton, generally lacked not only size and numbers, but bargaining resources and
adequate funding. CENA engaged in brief flurries of organizational activity in
the 1970s but did not survive that decade.

The NTCA, a national intertribal association of federally recognized
tribal government leaders, was formed in 1971 with federal financial assis-
tance. For a number of years, NTCA was one of the few Indian interest groups
which gave direct input into federal Indian policy making and administrative
decisions. In a sense, this is appropriate, since Indian self-determination by
definition requires direct Indian involvement and tribal governments are the
elected bodies the federal government recognizes and financially supports.

However, as direct recipients of federal aid and largesse, the NTCA was
open to charges of being beholden to federal administrators and not neces-
sarily to their tribal constituencies.12 Moreover, with NTCA dominating



tribal input to the federal administration, other Indian interest groups were
essentially ignored and sometimes oppressed. As Cornell argues, “by regard-
ing those governments as the only legitimate representatives of Indian inter-
ests, the federal government effectively justifies ignoring political actions
that bypass the tribal councils or their representatives.”13 In effect, organi-
zations like NTCA served as buffers “against more hostile political actors
and constituencies whose goals diverge more sharply from those of the larger
society.”14

The activist American Indian Movement (AIM) was the organization that
NTCA was most nervous about. AIM will be discussed shortly. Importantly,
although the NTCA opposed much of the early Indian activism of the
1960s–1970s, by the end of that period, it was more supportive of activism,
like the Longest Walk of 1978. Why the organizational change of heart?
Because the “persistence of the Indian people had come to transform the gov-
ernment entity, and it became a viable reality.”15

CERT, discussed in more detail in chapter 6, is a nonprofit Indian interest
group founded in 1976 by the leaders of twenty-five tribes whose lands con-
tained substantial nonrenewable resources: an estimated one-third of the
nation’s low sulfur strippable coal, 40 percent of its privately owned uranium,
4 percent of the oil and natural gas, and substantial quantities of oil shale
and geothermal resources. Peter MacDonald, former chairman of the Navajo
Nation, touted CERT as an Indian version of OPEC. But OPEC is a conglom-
erate of independent nations, while tribes are economically interconnected
and, until recently, economically dominated by the federal government via
their geopolitical position. CERT today has an active American tribal mem-
bership of fifty-three nations. Four Canadian tribes are also members of CERT.

Finally, there is the NCAI, the oldest (founded in 1944), largest, and most
representative intertribal interest group.16 Its current membership includes
approximately 250 indigenous entities and fifteen hundred individual Indi-
ans, since the organization was established as both a federated body and an
individual membership organization. NCAI was organized primarily as a
nonpartisan group to improve the status of Indians in the United States by
focusing on legal aid, legislative action, education, and special training for
Indians in the BIA. It also published a newsletter, the NCAI Sentinel.

NCAI helped lead the fight to create the Indian Claims Commission in
1946, blunted the devastating termination policy initiated in the early 1950s,
and worked to force recalcitrant states to grant Indians the right to vote in
state and federal elections.17

But in the 1960s and 1970s more activist Indian interest groups like AIM
and the National Indian Youth Council (NIYC) arose to challenge NCAI’s pol-
itics as being out of touch with grassroots Indians’ needs. Impatient with the
pace of change and with the NCAI’s political methods and composition, the
younger Indians of AIM and NIYC were also acquainted with urban life,
which had enlarged their understanding of Euro-American society.18
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AIM, NIYC, organizations like CENA that supported nonrecognized
tribes, and those organized for urban Indians, like the National Urban Indian
Council and American Indians United, also were established to provide rep-
resentation for those Indians not represented in NCAI. NCAI’s influence
waned also because the battle for Indian rights shifted to the federal courts. In
the 1970s, legal interest groups like the Native American Rights Fund
(NARF), organized in 1970; the Institute for the Development of Indian Law;
and the Indian Law Resource Center became prominent, and were fairly suc-
cessful, by concentrating their efforts on promoting their policy goals through
the courts.19

NCAI, because of its representativeness, remains the dominant voice for
Indian tribes in the United States. It is “an important forum for tribal and
intertribal Indian debates and concerns, its annual meetings help set the
national Indian agenda for lobbying and litigation efforts, and its membership
reflects the diversity of tribal Indian communities.”20 NCAI, however, is no
longer interested solely in domestic indigenous issues. On July 20–23, 1999,
after several years of planning, NCAI and its equivalent organization in
Canada, the Assembly of First Nations, met for a four-day conference, Unit-
ing First Nations: Tecumseh’s Vision, in Vancouver, British Columbia.

The joint meeting was held to strengthen the sovereignty and unity of
North American Indian nations and to educate non-Indians about the dis-
tinctive nature of Indian governments. It was also concerned with creating
opportunities for intertribal economic interchanges that would support the
individual and collective capacities of the various First Nations.21 The lead-
ers forged a “Declaration of Kinship and Cooperation” to evidence their sol-
idarity in regard to tribal sovereignty, spiritual practices, traditional knowl-
edge, economic and social well-being, and promoting the rights of Indians to
travel uninterrupted across the border separating Canada and the United
States.22

More recently, in 2001, in the wake of a series of devastating U.S. Supreme
Court decisions that reduced tribal governing authority over non-Indians inside
Indian Country, the NCAI established the Sovereignty Protection Initiative.
The goal of this initiative is to attempt to “halt or reverse the Supreme Court’s
erosion of tribal sovereignty” by working more closely with member tribes and
the Native American Rights Fund and by being much more selective about
which cases to take before the High Court.

ALLIANCES OF LIKE-MINDED INDIAN INDIVIDUALS 
(OR PAN-INDIAN OR SUPRATRIBAL ORGANIZATIONS)

This type of political mobilization involves organizations and action “by
individual Indians on the basis of Indianness and in pursuit of pan-Indian
goals.”23 The very idea of “American Indians,” a historical misnomer, now
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encapsulates a distinctly “Indian” identity that is distinct from one’s tribal
identity. Indeed, as Cornell describes it, “increasingly for large numbers of
Indians, Indian identity—as distinct from tribal identity—has become a con-
scious and important basis of action and thought in its own right. A host of
‘American Indian’ and ‘Native American’ organizations testify to its salience,
as do the numerous cooperative political efforts by Indian groups and organi-
zations on behalf of both tribal and supratribal interests.”24

Pan-Indian or supratribal interest groups generally espouse a political
identity rather than a cultural identity and, importantly, are the result of
Indian–non-Indian interaction. This was evident in the first such national
Indian organization, the Society of American Indians (SAI), established in
1911. This organization was triggered by the experiences of Indian graduates
of the federal government’s boarding schools started in the latter half of the
nineteenth century. At these schools, the explicit goal was the assimilation of
Indians from many tribes by forced regimentation and inculcation of Western
religious, property, and social values and norms.25

But as generations of Indians passed through the schools they learned
about not only Western culture but other tribal cultures, religions, and values
as well. At schools like Carlisle in Pennsylvania (the original federal Indian
boarding school), Haskell in Kansas, and many others, “a variety of tribal
backgrounds could be found and as Sioux began to learn about Yakima, as
Apache worked and studied with Crows, and as other tribal peoples heard
about the problems each tribe was having with the government, the Indian
students began to understand that each tribe was subject to irrational and
casual dealings by the government.”26

Of the eighteen Indians who convened in Columbus, Ohio, in 1911 to
plan the formation of a national organization to work for the improvement of
all Indians, eleven were boarding-school graduates. SAI made virtually no
effort to include in their membership traditional tribal Indians, and inde-
pendent tribal governments were barely in existence, since they were in the
transitional period. In effect, SAI, as a national body, stepped into a vacuum.

In its form, leadership, and aim, SAI was similar to the white reform
organizations and the developing black movements of the Progressive Era. Its
most dynamic leaders were largely middle class, well educated, “conscious of
their attainments and responsibilities to those less favoured than themselves
and proud of their respectability.”27 Generally, the objectives of the group
were to encourage Indian leadership, promote self-help, and foster the assim-
ilation of Indians while encouraging them to exhibit pride in their race.

Two issues crippled the organization and led to its demise in the early
1930s: the organization’s conflicted position on the BIA—whether to reform
it or abolish it—and the group’s equally problematic position on traditional
tribal religions and the Native American Church (NAC). Many of the soci-
ety’s members were Christian and supported neither the continuation of tra-
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ditional religions nor the growing NAC religion, with its controversial sacra-
mental use of peyote.28 But the organization probably also failed because Indi-
ans were not quite prepared to genuinely step “beyond the confines of tribal
existence to a conception of nationalism.”29

SAI was followed by the National Council of American Indians in the
1920s and 1930s. This organization, founded by two former society mem-
bers, Gertrude and R. T. Bonnin, included many other former SAI members
as well. Although purporting to represent many tribes, in actuality the coun-
cil was a small, struggling group held together by the faith and hard work of
the Bonnins. It was interested in helping Indians secure the right to vote and
assisting individual Indians with other grievances, and worked with some
tribal nations. The letterhead of the council stationery proclaimed its goal:
“Help Indians Help Themselves in Protecting Their Rights and Proper-
ties.”30 The organization produced a newsletter and worked closely with
non-Indian reform organizations. Gertrude Bonnin knew and worked closely
with John Collier in the 1920s and 1930s. But facing a plethora of dif-
ficulties, including lack of tribal support and adequate resources, it folded in
the mid-1930s.

A confluence of events in the 1950s, 1960s, and 1970s led to a welter of
pan-Indian interest groups operating on a number of levels: local, regional,
national, and international. The confluence encompassed (1) the federal gov-
ernment’s termination and relocation programs, (2) the civil rights move-
ment, (3) university-trained Indian lawyers and professors, (4) the resurgence
of powwows and other Indian cultural expressions that cut across tribal lines,
and (5) the explosion of national Indian news media. The outgrowth of this
conjuncture was a new generation of Indians who organized a variety of
organizations aimed not at supporting restorative or integrative goals, but at
transforming and segregating their constituencies.

A partial list of these interest organizations includes the NIYC (founded
1961), the Alaska Federation of Natives (1966), United Native Americans
(1967), AIM (1968), Indians of All Tribes (1969), the Native American Rights
Fund (1970), the International Indian Treaty Council (1974), Women of All
Red Nations (1975), the Indian Law Resource Center (1977), and the Institute
for the Development of Indian Law (1971). Several of these supratribal organ-
izations are discussed below.

National Indian Youth Council (NIYC)

The NIYC was established in 1961 by a group of young Indians, many of
whom were in college or were recent college graduates. It was established
shortly after the conclusion of the Conference on American Indians in
Chicago. One of the purposes of the Chicago conference, attended by aca-
demics and Indians, was to develop a policy statement to be presented to the
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Kennedy administration.31 Throughout the 1960s NIYC engaged in numer-
ous protests, demonstrations, and marches in an effort to protect Indian
treaty hunting and fishing rights. NIYC was clearly influenced by and at
times aligned with the black civil rights movement.32

Today, it is directed by a nine-member Indian board and continues to
work to improve conditions for Indians in the areas of job training and place-
ment, voter registration, and environmental issues, and has been involved in
human rights issues for Indians in Nicaragua. In 1984 it gained consultative
status with the United Nations Economic and Social Council.33 NIYC is the
second-oldest national Indian organization.

American Indian Movement (AIM)

AIM was established in Minneapolis, Minnesota, in 1968 by Dennis Banks,
Clyde Bellecourt, Eddie Benton-Banai, and George Mitchell under the name
Concerned Indian Americans, or CIA.34 But the CIA acronym proved unac-
ceptable and the name “AIM” was quickly adopted. Russell Means joined
later and became one of AIM’s most charismatic and outspoken leaders.35

AIM emerged in and yet was independent of the civil rights cauldron of
that era and had as its original purpose protecting the rights of urban Indians
who had endured high levels of poverty, discrimination, and police brutality.
AIM has been involved in a wide array of issues throughout its stormy his-
tory, including seeking economic independence for Indians, religious free-
dom, protection of Indian treaty rights, land restoration, environmental pro-
tection, indigenous education, and combating racism and stereotyping.36

AIM has been at the forefront of a number of well-publicized protests—
the 1972 Trail of Broken Treaties in Washington, D.C., the 1973 occupation
of Wounded Knee in South Dakota, and the 1978 “Longest Walk” from the
West Coast to Washington, D.C. AIM’s activities, along with the emergence
of Indian self-determination and a number of legislative and litigative victo-
ries for Indians, generated a severe backlash among certain segments of non-
Indian society, including the federal government. The U.S. government, in
fact, engaged in a thirteen-year legal battle (1975–1988) in an effort to dis-
credit, intimidate, and ultimately destroy the movement.37

By the late 1970s, many AIM leaders were in exile or prison, and the
organization was under considerable pressure from law enforcement agencies
like the Federal Bureau of Investigation and its parent agency, the Depart-
ment of Justice, which were engaged in a counterintelligence program
(COINTELPRO) against AIM. Because of these pressures and the resulting
dissension among AIM’s membership, the national leadership of the move-
ment essentially disbanded.38 In 1992, however, AIM was showing signs of an
organizational revival, and a “summit” meeting of AIM chapters took place
the following year in New Mexico.



However, some of the fissures that had developed between AIM’s early
leaders intensified and, by the mid-1990s, AIM had essentially fragmented
into two major entities: the National American Indian Movement Inc., based
in Minneapolis and headed by Clyde and Vernon Bellecourt, and the Interna-
tional Confederation of Autonomous AIM, under the leadership of Russell
Means and Ward Churchill, and based in Denver.39

Controversy and contention continue to surround AIM, its leadership, and
its legacy. In 2003, two former AIM members, Arlo Looking Cloud and John
Graham, were indicted for the brutal murder of Anna Mae Pictou Aquash, an
AIM activist, who was killed in 1975. And in 2005, Ward Churchill came under
intense public and Native scrutiny when it was publicized that he had written
an article after the terrorist attacks of September 11, 2001, in which he had
called some of the victims of the World Trade Center bombing “little Eich-
mann’s.”40 Complicating Churchill’s situation was that his cultural identity as
an American Indian, long considered problematic by many in Indian Country,
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American Indian Movement activist Russell Means, protesting Columbus Day celebrations on October 12,
1998, in Pueblo, Colorado. The protesters gathered to show their opposition to the hanging of a wreath on a
statue of Christopher Columbus by Pueblo’s Italian community. AIM is one of the oldest and most visible
organizations working on behalf of Indian interests today. Photo courtesy of AP/World Wide Photos.



was openly called into question by an increasing number of Indian and non-
Indian writers and academics.

International Indian Treaty Council (IITC)

The IITC, sometimes referred to as “AIM’s international diplomatic arm,”
was organized in 1974 under the direction of Jimmie Durham. Designed as an
advocacy and educational organization concerned with the struggles of
indigenous peoples on a global scale, the IITC, which is recognized as a “Cat-
egory II” nongovernmental organization in consultative status with the
United Nations Economic and Social Council, has played a central role in
placing the struggles of indigenous peoples before the world community. One
commentator noted that IITC was formed explicitly to “internationalize the
struggles of indigenous peoples by building links with other groups and rais-
ing issues of concern at international conferences and meetings.”41

IITC had an important role in creating the United Nations Working
Group on Indigenous Peoples in 1982, which is leading the way in putting
together a Universal Declaration of the Rights of Indigenous Peoples. The
IITC also attends international forums and provides delegations to the Com-
mission on Human Rights, the Sub-Commission on Human Rights, the Sub-
Commission on the Prevention of Discrimination and the Protection of
Minorities, and others. It also has a program to train aboriginal peoples in the
intricacies of the United Nations procedures and protocol.

Native American Rights Fund (NARF)

Although American Indians have been going to federal courts seeking jus-
tice since 1831, it was not until the formation of NARF in 1970 that Indians
had a national Indian interest law firm dedicated to the protection and
enhancement of indigenous rights on major policy issues of a legal nature.
NARF is careful in its selection of cases and chooses “those that will affect
the greatest number of people and at the same time have a significant
impact on Indian policy.”42 Importantly, NARF defends tribes who cannot
afford the financial burden of obtaining justice in the courts. The Board of
Directors has determined that NARF’s legal resources should be concen-
trated in the five areas identified in the organization’s mission statement: (1)
preservation of tribal existence, (2) protection of tribal resources, (3) promo-
tion of human rights, (4) accountability of governments, and (5) develop-
ment of Indian law.43

NARF is governed by a volunteer board composed of thirteen Indians
from various tribes. It has a staff of about sixteen attorneys, many of whom
are Indian. They handle approximately fifty major cases at any given time.
Since it established its headquarters in Boulder, Colorado, in 1971, NARF has
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helped tribes attain a measure of success in more than two hundred cases.
Examples include protecting the inherent sovereignty of tribes; obtaining fed-
eral recognition for a number of Indian groups; assisting tribes in recovering
land and water rights; helping Indians on matters involving religious free-
dom, including access to sacred sites, use of sacred objects, repatriation of
human remains, and the religious rights of Indian prisoners; and protecting
the voting rights of Indians in several states.

NARF, like nearly all Indian interest groups, has received its share of crit-
icism. Some have argued that it is essentially governed by “an elitist group of
thirteen Indians” whose goals may not be in harmony with an Indian clien-
tele.44 Another criticism has been that NARF’s use of federal funding—also, it
was started with funding from the Ford Foundation—affects its decisions on
whether to select certain cases that might be controversial, e.g., eastern
Indian land claims and federal recognition cases. However, others contend
that this charge is largely without merit “since NARF attorneys have aggres-
sively pursued a variety of basic legal issues for a wide number of Native
American communities. They have rarely shied away from taking on states
as well as federal agencies.”45

Despite the criticism they have received, it is indisputable that NARF, cel-
ebrating thirty-five years of “Fighting for Justice” in 2005, and the other inter-
est groups discussed in this section have played a profound role in significantly
improving the lives of tribal nations and individual Indians in a host of areas.

EXTRATRIBAL COALITIONS AND ALLIANCES

American Indian nations, because of their sovereign status as small nations
with treaty-based rights, have historically not engaged in many permanent
coalitions or alliances with non-Native groups because the thrust of indige-
nous efforts—to retain their extraconstitutional and separate governmental
status—is fundamentally different from that of all other groups and individu-
als. In the 1960s, however, this changed because of the civil rights movement.
A small number of Indians did attend the March on Washington in 1963, but
the lack of tribal participation was a clear reflection that the ideology of the
civil rights movement at the time, was contrary to tribal interests. As Vine
Deloria Jr. remarked, Indians were not willing to concede their treaty rights
for the political equality allegedly promised by the civil rights activists.46

In 1964, however, some young college-educated urban Indians, like those
active in the NIYC and the Survival of American Indians Association, did
adopt some of the tactics and ideas of the civil rights movement when they
held a “fish-in” in the Pacific Northwest to publicize the problems of the
Puyallup and other tribes in their efforts to exercise their treaty right to fish.
The tribes’ efforts gained national attention, and celebrities like the comedian
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Dick Gregory and actor Marlon Brando joined in solidarity with the tribes.47

These fish-ins, then, and the increasingly militant stance of many Indians,
drew from the language and techniques of the Black Power activists in order
to bring the attention of the mass media to the struggles of Indians.

The environmental movement that was emerging in this era was also an
arena of some coalition-building. As Grace Thorpe, daughter of legendary ath-
lete Jim Thorpe and president of the Native Environmental Coalition of
Native Americans (NECONA), put it, “We must unite as people of the world
to stop the nuclear industry that is dividing and contaminating us.”48 One of
NECONA’s organizational goals is to network with non-Indian environmen-
talists to develop grassroots resistance to the nuclear industry.

Other ad hoc extratribal coalitions have been formed as well. In 1981,
when the United States was proposing the MX Mobile Missile System, a
loose coalition of opponents included leaders of such indigenous organiza-
tions as the Council for a Livable World, the Great Basin MX Alliance, the
Sagebrush Alliance of Nevada, and the Western Shoshone Sacred Lands Asso-
ciation.49

In 1998, the forty-two Indian member tribes of the InterTribal Bison Coop-
erative (ITBC), with a collective herd of over eight thousand bison, joined in an
unsuccessful lawsuit, Intertribal Bison Cooperative et al. v. Babbitt, to enjoin
the Department of the Interior over their bison control plan, made in agree-
ment with the state of Montana, to slaughter some of Yellowstone National
Park’s bison herd.50 The bison allegedly were a threat to the cattle herds of
ranchers, who feared the buffalo might infect their herds with brucellosis, a
bacterial disease that affects cattle and causes undulant fever in humans.
ITBC’s coalition partners included the Earth Justice Legal Defense Fund, the
Greater Yellowstone Coalition, the Jackson Hole Alliance for Responsible
Planning, Defenders of Wildlife, and the Gallatin Wildlife Association. In May
1999, the coalition partners appealed the court decision to the Ninth Circuit
Court of Appeals, which affirmed the district court’s ruling.51

And in 2000 the NCSL and the NCAI collaborated on a project to improve
tribal-state relations in policymaking on important public policy issues. This
timely project has led to the development of educational materials aimed at
informing the members of both groups about the rights, status, and opportu-
nities available when both sets of governments act in a spirit of cooperation.52

INDIGENOUS POLITICAL ACTIVISM

Across the globe, indigenous peoples—including the tribal and First Nations
of the Americas, the Aborigines of Australia, the Maori of New Zealand, the
Saami of the Scandinavian countries, and the Ainu of Japan—began in the
1950s to make their voices heard in domestic (state) and international
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(United Nations) forums. Constituting what has come to be called the Fourth
World—i.e., sharing political and economic marginalization with Third
World countries but being denied the benefits of the international doctrine of
self-determination that the First, Second, and Third World countries
enjoyed53—indigenous nations were demanding in a respectful manner that
their historically deprived or underrecognized rights to inherent sovereignty,
cultural autonomy, political self-determination, and economic self-suffi-
ciency finally be accorded a measure of recognition by their host states and by
the international community.54

Some real improvements have been made at the international level in
recent years. Although the International Decade of the World’s Indigenous
People, 1994-2004, ended without a ratified version of the Draft Declaration
of the Rights of Indigenous People, in 2002 there was established in the Eco-
nomic and Security Council a Permanent Forum on Indigenous issues which
provides a place for aboriginal peoples to express their views and grievances
about the manner in which they are being treated by their host states.55

Indigenous activism and resistance to colonizing European states and
their derivative settler states date to when indigenous peoples’ homelands
were first invaded half a millennium ago. However, from the late 1950s to the
late 1970s, an ad hoc and unpredicted merger of events, including the
assertiveness of key indigenous personalities who used legal training and
moral persuasion to influence state policymakers, an increasing awareness by
the host states of the importance of human and civil rights in their multicul-
tural and multiracial societies, and a sense that indigenous peoples had a
depth of environmental knowledge that could be of benefit to the society at
large,56 fueled a unique surge of activism that enabled indigenous peoples in
the United States and elsewhere to, in some cases, begin to (re)gain access to
lands, (re)claim some measure of ownership of natural resources, (re)assert
their distinctive treaty rights (where they existed—the United States,
Canada, and New Zealand), and partake of other benefits and privileges
heretofore underprotected or in some cases flatly denied to them by their host
states. For American Indians, whether urban or reservation based, this
activism fueled a “more open and confident sense of identity.”57

This section examines this unfolding of indigenous activism in the
United States by examining the key actors, events, and processes that made
it happen. And as we shall see, the Indian activist movement of this era was
not fundamentally a part of the other racial or ethnic social movements (e.g.,
black civil rights), although it certainly benefited from those movements by
adopting some of their symbols and other aspects, and by taking advantage
of the changed political atmosphere to push through Indian activists’
agenda. In a greater sense, then, “the Indian movement is a continuing
resistance which has its basic roots in the Indian experience of the last [five]
centuries.”58
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Early Patterns of Indigenous Resistance

The history of indigenous political activism and resistance dates back to the
earliest days of contact between tribal peoples and European explorers and
settlers. Much of the conflict that arose centered on the inability or, in some
instances, the unwillingness of the European and later the Euro-American
governments to prevent their citizens from violating treaties or other pledges
the states had made to the tribal nations.59 The Indians’ collective response to
such violations, like the Great Pueblo Revolt of 1680,60 “was likely not to be
seen as protest but tended to be defined as ‘war.’”61

There were, in these early days, at least two types of indigenous collective
action, both taking the form of “revitalization movements”: religious revital-
ization movements (RRM) and social revitalization movements (SRM). RRM,
of which there have been many, sought to provide “spiritual solutions to the
conditions of economic marginalization, political repression, and major
losses of territory, as well as the ability to carry on traditional life.”62 Among
the more prominent of these movements were those of the Delaware Prophet
(1760–1763), the Shawnee Prophet (1805–1811), and the Winnebago Prophet
(1830); the Ghost Dance movement of 1870; and the more famous Ghost
Dance movement in 1890. In each of these movements, a prophet relied on
spiritual knowledge and reached out to an intertribal following, asserting that
they must either fight the invading whites or “pray for a cataclysmic event
that would restore the Indian nations to peace, plenty, and the life they had
known before American or European intrusions.”63

For example, the 1890 Ghost Dance was led by a Paiute Prophet, Wovoka,
who promised that all Indians who joined the Ghost Dance Faith (which
spread quickly among the Cheyenne, Arapaho, Sioux, Kiowa, Caddo, and
Paiute) would see the return of dead warriors and the decimated buffalo herds.
They would return to a new earth “where all tribes would live forever in
peace and prosperity free of white people.”64 But local whites were fearful
that the Indians, especially the Sioux, were intent on engaging in more war-
fare, and because of sensationalized press accounts that exacerbated these
fears, the federal government responded by sending in heavily armed troops
to break the strength of the dancers and their leaders.

One of the Sioux leaders was Sitting Bull, a Hunkpapa holy man who had
embraced the new religion. He was assassinated by U.S. government–
employed Indian police to defuse the Ghost Dance situation and be rid of a
venerated leader. What then followed was one of the worst massacres in the
history of Indian-white relations. George A. Custer’s former regiment, the
Seventh Cavalry, gathered 340 starving Lakota men, women, and children,
led by Big Foot, at Wounded Knee Creek on the Pine Ridge Indian Reserva-
tion. While the Indians were being disarmed, gunfire erupted. When the
shooting finally stopped, 146 Sioux lay dead on the frozen ground.65 Many
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other Lakota were killed in the ensuing weeks, as federal and military offi-
cials sought to stamp out the last vestiges of Indian resistance to colonial
rule. The U.S. government awarded thirty Congressional Medals of Honor to
soldiers who participated in the Wounded Knee massacre. Although this car-
nage was a shattering blow to the Indians, Wovoka’s Ghost Dance religion did
not end; he, in fact, remained an influential holy person until his death in
1932.66

SRM, a majority of which led to reformed religions, “also served to estab-
lish modified forms of community organization designed to better accommo-
date American-style agriculture, reservation land, and political restrictions.”67

Such movements included the Handsome Lake Church (1799–present), the
Delaware Big House Religion (1760–1910), the Kickapoo Prophet (1830–1851),
the Shaker Church (1881–present), and the official incorporation of the Native
American Church (1918–present).

The Handsome Lake religion is based on the ideas of Handsome Lake
(1735–1815), an Iroquois leader who had a series of visions in 1799 while he
lay unconscious. His visions, which led to the development of what is called
the Code of Handsome Lake, focused on abstinence, family values, and the
perpetuation of Iroquois ceremonies, songs, and dances of thanksgiving.
There are four general tenets in the code: (1) Ohnega (alcohol), the worst vice,
was not to be consumed; (2) Otgo (witchcraft) was to be used only for healing
and not for evil purposes; (3) Onohwet (love medicine), which “clouds the
mind and sickens the body to the point of death,” must no longer be used; and
(4) the blessings of marriage, family, and children were to be fully appreciated
and supported by the people.68

Handsome Lake preached this reformed faith from his home on the
Allegheny River in Pennsylvania. It was truly a syncretic religion, since he
encouraged his followers to learn the white man’s ways by attending school.
And while he preached the confession of sin, he also supported the perpetua-
tion of traditional ceremonies and prayers like the Great Feather Dance, the
Drum Dance, and the Sustenance Dance. This faith is still strong among the
Iroquois today.

Besides these two broad types of revitalization movements, there were
also the efforts of many individual tribes systematically fighting to have their
treaty rights upheld. For instance, although the spirit of the Lakota had been
temporarily crushed after the Wounded Knee massacre, tribal leaders,
responding to the government’s legally problematic dismantling of the Great
Sioux Reservation into individual units and their subsequent allotment,
began to file lawsuits in the 1890s in the U.S. Court of Claims. Tribes in the
Pacific Northwest responded similarly to the threat of allotment.

In fact, “the pattern of resistance clearly shows that the thrust toward
solving problems has been a religious-political appeal to a sense of values
expected of a society and that the appeal has generally fallen on deaf ears.”69
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And as we saw in the last chapter under the discussion of interest groups, “as
the twentieth century began the movement of resistance took on a national
aspect and the subsequent movements of this century have fluctuated
between resistance on the tribal or reservation level and sporadic efforts to
organize the tribes on a national basis.”70

Contemporary Indian Activism

Indian resistance continued from the first decades of the twentieth century
up to the explosion of activities in the 1960s. Most resistance and activism
before the 1960s occurred at the individual tribal level and tended to focus on
specific issues that threatened tribal lands, resources, or civil or treaty
rights—Navajo livestock reduction in the 1930s and 1940s, Iroquois chal-
lenges to dams and other water projects in the 1940s–1960s, the Lumbee rout-
ing of the Ku Klux Klan in 1957, the fishing rights struggles of the Pacific
Northwest tribes in the 1950s and 1960s.71

The successful fish-in movement involving tribes in Washington State
(eventually the Indians judicially secured the right to one-half of the har-
vestable salmon, under their 1855 treaty) proved an outstanding training
ground for Indian rights activists. “The fish-ins taught Indian activists two
important goals: first, that the redress of tribal grievances could be pursued by
an alliance of tribal and supratribal organizations and collective action, and,
second, that attracting the attention of national media was crucial to obtain-
ing judicial and legislative review.”72

The first lesson has already been addressed. The second, however—the
role of the media—has not, but it is important and warrants some attention.
During the fish-ins, tribal and organizational leaders reached out and
involved entertainment figures to help publicize their situation. When AIM
was born in 1968, its leadership early on sought to manipulate the media to
their advantage. While generally used with success, this tactic had serious
costs. AIM’s leadership “sometimes traded on America’s fascination with the
image of the male warrior” because AIM was “still bounded by their own
vision of history and the biases of reporters and the public.”73

The findings of a recent study that focused on the National Broadcasting
Company’s (NBC’s) news coverage of AIM from 1968 to 1979 bears this out.74

Timothy Baylor culled from the data five “media frames,” or ways in which
the media depicted AIM’s goals and actions: militant, stereotype, treaty
rights, civil rights, and factionalism. He found that 98 percent of NBC’s
evening coverage of AIM’s activities was couched in either the militant or
stereotype frames, although AIM’s leadership sought to emphasize treaty
rights and civil rights issues. In fact, “the Militant frame clearly dominated
the nightly news segments. The operationalized Militant frame included any
segment that labeled Indian protesters as ‘militant’ or where the focus was on
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violence and the breakdown of law and order.”75 The study concludes by
describing the “dysfunctions of media attention,” which presents “a dis-
torted and incomplete picture of a movement’s message and goals.”76

The term “Red Power” has been attributed to Vine Deloria Jr., then the
executive director of the NCAI, in a 1966 speech at the organization’s annual
meeting. Deloria, a Standing Rock Sioux, was one of a new group of Indians
committed to transforming Indian-white relations by attempting to bridge
the gulf between more radical organizations like the NIYC and established
ones like the NCAI. He also believed that alliances between the various tribal
and pan-Indian organizations, urban and reservation Indians, and eastern and
western tribes would prove beneficial to Indian interests.77

The rise of tribal-based civil and treaty rights activism, the birth of a num-
ber of national Indian organizations (e.g., NIYC, AIM, the Indian Law Resource
Center), the increasingly urban-based nature of the Indian population, the
printing of powerful books like Vine Deloria’s Custer Died for Your Sins in
1969, the influx of federal funds to Indians as poverty-stricken communities
under the War on Poverty programs, and the broader civil rights developments
all fueled a tribal and national indigenous political consciousness that led to a
surge of Indian protest activity by the end of the 1960s. Figure 8.1 graphically
charts the number of event days of protest from 1960 to 1980.

A turning point in the level of activity was the 1969 takeover and occu-
pation of Alcatraz Island near San Francisco. This event, for many commen-
tators,78 represents the launching point of the Red Power period, which ran
from 1969 to 1978. This period marked a noticeable shift from tribally based
protests to larger nationally organized events, spurred “by Indians from a
variety of tribes sharing a common interest in Indian and tribal rights broadly
conceived.”79 The activist political strategy focused on calling the federal
government to account for its past and present misdeeds and omissions. And
as Deloria showed, “treaty rights rather than eligibility and need became the
criteria for protest and the idea was to play directly on whatever reservoir of
cumulative guilt lay hidden in the public psyche.”80

The underlying goals of the Indians of Alcatraz were to make the American
public aware of the reality of their situation and by extension that of Indians
throughout the land, and to assert the need for Indian self-determination.81 The
occupation certainly succeeded in realizing these goals, as the ensuing flurry of
events, laws, court decisions, and policies attests. Some seventy-four Indian
occupations and demonstrations followed in Alcatraz’s wake. These included
the Trail of Broken Treaties and the BIA takeover in 1972; Wounded Knee II in
1973; the takeover of the Alexian Brothers Roman Catholic novitiate in Gre-
sham, Wisconsin, in 1975 by the Menominee Warrior Society with AIM sup-
port; and the Longest Walk, from San Francisco to Washington, D.C., in 1978,
symbolizing the forced removal of Indians and protesting pending congres-
sional bills aimed at terminating or dramatically reducing Indian treaty rights.
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Figure 8.1 American Indian Protest Events, 1960–1980 (in event days)

Source: From American Indian Ethnic Renewal: Red Power and the Resurgence of Identity and Culture by
Joane Nagel, copyright © 1996 by Oxford University Press, Inc. Used by permission of Oxford University
Press.
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Two interesting observations can be made of this tumultuous period. First
was the role of the traditional religious dimension of Indian life. This subject
had previously caused division among Indian organizations, pitting Indian
traditionalists, who favored retaining and exercising traditional knowledge
and spiritual practices, against Indian Christians, who generally accepted
assimilation to American religious, social, and economic values. But tradi-
tional religion became the most important aspect of many of these occupa-
tions and demonstrations “and signaled that despite several centuries of
assimilationist thrust tribal identity was still a major factor.”82 Second, and
related to the first observation, the Red Power movement helped educate and
alter the consciousness of many Americans about Indians. The movement
and its supporters stressed the fact that “Indians have cultures, traditions,
history, and communities that they want to preserve—but that they also
want equal justice, economic opportunity, access to education, and more
accurate portrayal of Indians in the media and in history books.”83

In effect, the indigenous political response posed a remarkable challenge
to the existing nature of Indian-white relationships in several respects. First,
the rise of nontribal groups like urban-based Indian organizations, larger
intertribal organizations, and local communities not involved in the admin-
istrative structural relationship between the tribes and the BIA was a direct
challenge to the existing political relationship because it bypassed the estab-
lished system of power relations.

Second, the Indian response went further and openly attacked the struc-
tural relationship by filing court cases challenging congressional and BIA
decision-making powers by reasserting land claims and treaty rights, by mak-
ing their own recommendations for improving Indian status, and by reclaim-
ing the right of self-determination. Third, Indians, by seeking to exercise self-
determination, were basically rejecting the largely assimilationist orientation
that had been the cornerstone of federal Indian policy for most of the previous
two hundred years.84

The U.S. response to all this indigenous activity was, as one would
expect, variegated. Generally, however, most responses to Indian activism
can be grouped into four categories: (1) efforts to suppress and discredit the
most radical elements of Indian resistance by engaging in a systematic cam-
paign of surveillance, infiltration, and indictment (e.g., the government’s
COINTELPRO against AIM and its leadership); (2) anti-Indian activity and
legislation aimed at offsetting or striking against Indian political and legal
gains that at times upset white land titles or hunting and fishing industries
(e.g., the introduction of bills to abrogate Indian treaties and weaken Indian
rights in general); (3) symbolic reform in response to particular Indian
demands (e.g., establishment of the American Indian Policy Review Com-
mission in 1975, increasing Indian staffing at the BIA, and creating a new
position, the assistant secretary of Indian affairs, to replace the commissioner
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of Indian affairs position); and (4) substantive measures to accommodate
Indian concerns and demands (e.g., return of some traditional lands to certain
tribes, like Blue Lake’s return to the Taos Pueblo Indians in 1970, the Indian
Self-Determination and Education Assistance Act of 1975, and the Indian
Religious Freedom Act of 1978).85

During this critical period, and even extending back into the 1950s (and
the Vocational Training Act of 1956), indigenous persons, organizations, and
nations, fighting on multiple fronts, began to gain access to federal jobs, pub-
lic works support, housing assistance, communication aid, and other federal
support and services. Much of this federal assistance arrived in Indian Coun-
try because indigenous peoples were part of that large constituency known
simply as “the poor.”

As Congress declared on May 1, 1961, in passing the Area Redevelopment
Act to “alleviate conditions of substantial and persistent unemployment and
underemployment in certain economically distressed areas,” the secretary of
commerce was to designate as redevelopment areas “those areas (including
Indian reservations) within the United States which are in need of such assis-
tance.”86 Such laws were some of the first cases where Congress and the exec-
utive branch made tribes eligible for federal assistance on a basis similar to
that of other governments. This precedent would be greatly expanded when
Lyndon B. Johnson became president.87

Thus, when Johnson declared “War on Poverty” in 1964 and instituted a
variety of social welfare programs, tribal leaders continued their fight to be
included and committed federal lawmakers saw to it that tribal governments
were made eligible for many of the programs authorized by Congress. The
poverty war’s most important agency was the Office of Economic Opportu-
nity (OEO) (including Head Start, Community Action Programs, and Legal
Services), and this body and the other programs unleashed as part of the Great
Society represented “the first major instance in which Indian tribal govern-
ments had money and were not beholden for it to the Bureau of Indian
Affairs.”88

The distinctive issues confronting aboriginal peoples led to the establish-
ment of Indian “desks” in the OEO and other agencies, like the Departments
of Commerce, Housing and Urban Development, Agriculture, and Labor.
These Indian desks meant that the funds were processed apart from the gen-
eral programs, a recognition of the unique nature of tribes as governing, if
poverty-stricken, bodies.89

These funds gave tribal governments opportunities to be somewhat more
creative in their efforts to attack social, economic, and legal problems their
communities endured. For example, the Legal Services program provided
tribal nations and individual Indians more access to legal counsel. The Cali-
fornia Indian Legal Services program initiated a project that evolved to
become the NARF, which with additional funding from the Ford Foundation
became a leading Indian legal interest group, as discussed above.90 Navajo
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political leaders Peter McDonald and Peterson Zah, both of whom would
become tribal chairs of the largest reservation, gained valuable work experi-
ence through OEO’s Office of Navajo Economic Opportunity, which was
established on the reservation in the 1960s.

As Philip Deloria states, “apart from the money, the most important
byproduct of the Great Society—of which the Office of Economic Opportu-
nity was the doyenne—for tribal self-determination was the notion that
Indian tribes are or should be eligible for federal services other than those spe-
cially for Indians.”91

President Johnson also, by way of executive order, created the National
Council on Indian Opportunity in 1969. This body initially consisted of the
secretaries of agriculture, commerce, housing and urban development, inte-
rior, and labor, and the head of the OEO, along with six prominent Indian
members: Roger A. Jourdain, Wendell Chino, Cato Valandra, Raymond
Nakai, William J. Hensley, and LaDonna Harris.92 The organization, although
it was initially chaired by Vice President Hubert Humphrey, had little impact
on national Indian policy issues and expired by 1975. Nevertheless, for a time
it did provide a national platform for Indian issues and served as a place where
indigenous concerns could be articulated.93

Overall, one could make a plausible argument that the late 1960s and
the 1970s entailed a significant shift in the political fortunes of American
Indian nations, since “major legislation enacted after 1968 has, for the most
part, incorporated the policy goals and preferences of Indian constituencies
and groups.”94

Ronald Reagan’s 1980 election, however, reversed direction on Indian
rights and implemented massive cutbacks in federal funding for tribes—cut-
backs which, coincidentally, opened the door for Indian gaming operations to
commence. In addition to these severe economic cutbacks, there was also a
resurgence of states’ rights, which meant that tribes and states would again
challenge one another over many issues. Furthermore, Reagan’s and Bush’s
appointments of many conservatives to the federal courts signaled that even
the federal judiciary, which for a brief period in the 1970s had been a bastion
of liberalism where tribes had been able to secure some fundamental protec-
tions and enforcement of their treaty rights, would no longer be as friendly an
environment for tribes.

The 1990s through 2005, the Clinton and Bush II years, provided a bizarre
blend. Some tribes wielded great power through economic self-determination
and political activism because of gaming revenues, while many others still
languished in dire poverty, with low educational attainments, high suicide
and alcoholism rates, and poor health. Even as tribes were exercising new
political strength by forming new organizational alliances with other tribes
to protect and enhance their economic base and political status, and even as
they were more actively participating in local, state, and federal elections,
they were confronted by internal and external constraints—federal and state
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court rulings, a conservative Congress, a fickle public, and emboldened state
governments—which threatened to derail tribal efforts to become relatively
self-sufficient sovereigns, alongside the state and federal governments.

Additionally, a number of non-Indian interest groups have recently
formed, or been revived, which have as their objective the reduction of ter-
mination of tribal sovereignty, treaty rights, Indian gaming operations, etc.
With sturdy sounding names like the American Land Rights Association
(ALRA), Citizens Equal Right Foundation (CERF), United Property Owners
(UPO), and One Nation United (ONU), and with mission statements that
include comments such as “Citizens Equal Rights Foundation was estab-
lished to protect and support the constitutional rights of all people, both
Indian and non-Indians,”95 and “United Property Owners is a non-partisan,
non-profit umbrella organization . . . who joined together in 1989 in a mutual
effort to defend our constitutionally guaranteed civil liberties and property
rights,”96 one would think these organizations would support the principled
position of tribal nations looking to exercise their treaty and constitutionally-
based rights. Such is not the case, however. For example, the mission state-
ment of the Citizens Equal Rights Alliance, which is connected to CERF,
declares that “Federal Indian policy is unaccountable, destructive, racist and
unconstitutional.” One Nation United graphically declares that “it has
become obvious that tax and regulatory inequities favor the tribes and
threaten to thwart economic development efforts across our nation.”97

In fact, these groups have been termed “hate groups” by a number of tribes
and tribal organizations because their activities often include economic boy-
cotts, spying, public ridicule, ethnic slurs, and threats of violence.98

CONCLUSION

Tribes and organized interest groups will continue their efforts to stabilize and
improve their status by engaging in a variety of activist approaches as they
continue into the new millennium. This will include (1) being more active in
nontribal political systems so that Indians’ unique needs will be represented;
(2) being more selective about bringing lawsuits in state or federal courts
because of the courts’ current ideological bent; (3) continuing their efforts to
educate their own people and the American public and policymakers about
Indians’ distinctive legal, political, and cultural rights; and (4) working to
improve communications and facilitate better relations intertribally and inter-
governmentally and to find a way for the wealthy gaming tribes to support and
assist the less wealthy or nongaming tribes, both politically and economically.

Such efforts, while not guaranteed to produce success, will be in keeping
with the adaptive and flexible activist tradition that has enabled Indian peoples
to sustain themselves despite the oppressive odds they have faced throughout
history.
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Indians, Images, 
and the Media

The NCAA objects to institutions using racial/ethnic/national origin references
in their intercollegiate athletic programs. . . . Several institutions have made
changes that adhere to the core values of the NCAA Constitution pertaining to
cultural diversity, ethical sportsmanship and nondiscrimination. We applaud
that, and we will continue to monitor these institutions and others. All institu-
tions are encouraged to promote these core values and take proactive steps at
every NCAA event through institutional management to enhance the integrity
of intercollegiate athletics related to these issues.1

This statement, issued by the NCAA’s Executive Committee, on August 5,
2005, laid out the guidelines for use of American Indian “mascots” during
postseason tournaments. While not prohibiting mascots entirely or forcing
institutions to change their mascots, the new policy identified eighteen col-
leges and universities that continue to use imagery and references deemed
derogatory by many, including the University of Illinois-Champaign Fighting
Illini, Catawba College Indians, and others, and declared that the NCAA, effec-
tive February 1, 2006, would prohibit colleges or universities with “hostile or
abusive mascots, nicknames, or imagery” from hosting any championship
events. Interestingly, within a month of this significant policy change the
Florida State Seminoles, the Central Michigan Chippewas, and the Utah Utes
were granted exemptions from the policy because of the firestorm of protests—
some of it coming from tribes themselves—the policy had unleashed.

Nevertheless, the NCAA’s partial ban of such mascots was hailed by many
American Indians as a long overdue and respectful measure, but it also was
derided by many non-Indians, including a number of school officials, who
viewed it as a politically correct move. These disparate responses to the NCAA
guidelines show the philosophical gulf that persists between, on one hand, the
way American Indians perceive their treatment and portrayal and, on the other,
the attitude and behavior of a segment of the non-Indian population which
maintains that they have the right to continue such characterizations.
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Other American minorities have also endured demeaning images and
stereotypes. African Americans struggled with the “Little Black Sambo”
depiction, which was finally jettisoned in 1981, when Sambo’s Restaurant
declared bankruptcy; Mexican Americans had to endure the “Frito Bandito,” a
mascot used to sell corn chips, which because of complaints was discontinued
in 1971; and Asian Americans have been stereotyped as the mysterious and
evil “Fu-Manchu,” or as the assimilated “model minority.” However, while
product symbols like Aunt Jemima, Uncle Ben, and the Taco Bell chihuahua
persist, such negative images have “largely disappeared from the public land-
scape, owing to the growing political and market power of these groups.”2

Indigenous peoples, however, remain subject to stereotypical and often-
times denigrating images that are no longer tolerated by other minorities or

Many images of Indians in the media
and throughout popular culture are
considered to be demeaning and cul-
turally invasive by American Indians.
Protests against offensive holiday cele-
brations, sports teams, and other
affronts have increased over the years,
and while some progress has been
made, many problems remain. Photos
courtesy of AP/World Wide Photos.



the American public. The ongoing Washington Redskins trademark case is
another clear example. In this lawsuit, Suzan Harjo, Vine Deloria, and others
filed a suit with the U.S. Patent and Trademark Office, charging that the
“Redskins” name was defamatory to American Indians. In 1999 the Trade-
mark Trial and Appeal Board of the U.S. Department of Commerce unani-
mously ruled in the Indians’ favor. The Washington Redskins organization
appealed this decision, and in 2003 the U.S. District Court ruled in Pro-Foot-
ball, Inc., v. Harjo 3 that the finding of disparagement was “not supported by
substantial evidence and must be reversed” and that the case had been filed
after an undue delay.

But in July 2005, the Court of Appeals found that the question of delay
had been built on shaky premises and remanded the case back to the lower
court for additional examination.4 Suzan Harjo, the lead plaintiff, said she
was “very pleased” with the appellate court’s decision.5

Indians and Indian interest groups like NCAI, which has long condemned
sports teams which use Indian names and images as “mascots,” hope that the
Harjo case and the NCAA’s partial ban will persuade teams to drop offensive
names in favor of nonoffensive names. A number of high schools, colleges,
and universities have, in fact, changed their names because of Indian and non-
Indian pressure—in 1969 Dartmouth College dropped the name “Indians”
and adopted the phrase “Big Green”; in 1972 Indian students at Stanford Uni-
versity successfully petitioned and had the university drop its “Indian” name
for the “Cardinal”; in 1995 St. Johns University changed its name from the
“Redmen” to the “Red Storm”; and in 1998 Southern Nazarene University, a
small Christian school in Bethany, Oklahoma, ended its use of the name
“Redskins” and adopted instead the nickname “Crimson Storm.”6

Other schools and professional sports teams, however, persist in retaining
names and logos that are considered demeaning and racist by many Native
people—the Cleveland Indians, the Atlanta Braves, the Kansas City Chiefs,
the Florida Seminoles, and the Chicago Blackhawks, to name but a few. The
appropriation of tribal names and symbols, and the depiction of Indians in
stereotypical ways, is of course evident in other sectors of American society
as well. Products like Land-O’-Lakes butter, which depicts an Indian
“princess”; Red-Man Chewing Tobacco; Calumet Baking Powder; and Mazola
Corn Oil; and the names of numerous other products, like vehicles (Mazda
Navajo, Jeep Cherokee) and military equipment (Apache helicopter) serve to
perpetuate stereotypical images of Native peoples that have developed over
the last half-millennium.

The often stereotypical and sometimes prejudicial images projected in the
media run the gamut. First, there are seemingly “positive” depictions of
indigenous people as “noble savages” or as “enlightened savages,” which por-
tray Indians as friendly, courteous, natural environmentalists, hospitable to
whites, and capable of full assimilation, though invariably poor and relatively
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defenseless. Many non-Indians considered Indians helpless victims because
of European and Euro-American policies that devastated tribal nations by tak-
ing Indian lands and resources, and due to the natives’ apparent inherent cul-
tural and technological deficiencies. These largely benevolent stereotypes
tended to emphasize the physical strength, manual dexterity, quiet (stoic)
demeanor, and modest nature of Indians.

On the other side, of course, are “negative” stereotypical images like that
of Indians as “bloodthirsty savages,” of the “bad-Indian” who is violent
toward all ages and genders, and is greedy, lecherous, filthy, and evil.7 This
characterization of Indians, which arose when Euro-American acquisitive-
ness for Indian property increased in the early 1600s, depicts Indians as heav-
ily decorated with war paint, carrying tomahawks, and always ready to scalp
innocent non-Indians. William Bradford, a leading Pilgrim in New England in
1620, provided one of the earliest descriptions of Indians as bloodthirsty sav-
ages. In describing the conditions confronting Pilgrim settlers, Bradford
observed that they would be

[I]n continual danger of the savage people, who are cruel, barbarous, and most
treacherous, being most furious in their rage and merciless where overcome; not
being content only to take away life, but delight to torment men in the most
bloody manner that may be; flaying some alive with the shells of fishes, cutting
off the members and joints of others by piecemeal and broiling on the coals, eat
the collops of their flesh in their sight whilst they live, with other cruelties hor-
rible to be related.8

Bradford’s depiction of Indians as cannibalistic murderers practically denied
them any human rights and led to many episodes of Indian dispossession and
occasional efforts to exterminate particular tribal communities.

A contemporary example of the negative stereotype, or the “bad Indian,”
is the attitude of an increasing number of federal policymakers and the Amer-
ican public that Indians, largely because of gaming proceeds, have become
extremely wealthy and are taking advantage of federal laws to enrich them-
selves at the expense of the American taxpayer.

A third conception of Indians also persists: that of the “tragic savage.”
This arose as the threat of American Indians to whites decreased in the late
nineteenth century because of the ravages of diseases, reservation confine-
ment, and warfare’s toll. Having been rendered largely impotent in the eyes of
whites, Indians appeared to be doomed to cultural and even physical extinc-
tion. If they lived, it was thought they would persist as drunken paupers,
dependent entirely on federal largesse for their existence.

These images—noble or enlightened savage, bloodthirsty savage, or tragic
savage—represent the result of dynamics of cultural encounters and actually
“have very little to do with the real life situation of the people that the image
is supposed to portray. They reveal more about the culture doing the portray-
ing than the individuals supposedly being portrayed.”9

238 CHAPTER 9



A contemporary example of cultural appropriation and Indian stereotyp-
ing involves one of the more well-known tribes, the Rosebud Sioux, and one
of the greatest Sioux historical figures, Tasunke Witko, also known as Crazy
Horse. He was a beloved leader and one of the most powerful warriors of the
Oglala Lakota people, noted for their success in the Battle of the Little Big
Horn in 1876, which resulted in the death of General George A. Custer and
his soldiers.

Crazy Horse was killed in 1877 at Fort Robinson, Nebraska, by white sol-
diers. He was estimated to be thirty-six years old at the time of his death. He
is remembered as a staunch Sioux nationalist who remained committed to
his people throughout his short life. He never signed a treaty with the federal
government, and he opposed the use of alcohol by his people.10 Besides being
revered by his own people and many other Indians, Crazy Horse has also
inspired a host of developments among non-Indians. For instance, in 1948 a
Boston-based sculptor, Korczak Ziolkowski, began carving a mountain in the
Black Hills of South Dakota, which will eventually culminate in a mountain-
sized statue of Crazy Horse. And in 1982 the U.S. Postal Service issued a
stamp in Crazy Horse’s honor.

By contrast, in 1992, the Hornell Brewing Company introduced “the Orig-
inal Crazy Horse Malt Liquor,” containing 5.9 percent alcohol. The product’s
bottle showed an Indian chief wearing a war bonnet, adorned by various
“Indian” designs. The malt liquor label contained the following statement:
“The Black Hills of Dakota, steeped in the history of the American West,
home of Proud Indian Nations. A land where imagination conjures up images
of blue clad Pony Soldiers and magnificent Native American Warriors. A
Land still rutted with wagon tracks of intrepid pioneers. A land where wailful
winds whisper of Sitting Bull, Crazy Horse and Custer. A land of character, of
bravery, of tradition. A land that truly speaks of the spirit that is America.”11

There were immediate tribal and nationwide protests against the beer.
The U.S. Congress in 1992 enacted legislation barring the use of Crazy
Horse’s name as a brand name for any alcoholic beverage.12 The malt liquor’s
manufacturer, however, successfully challenged the federal law as violating
the company’s First Amendment rights.13 Seth H. Big Crow Sr., one of Crazy
Horse’s many descendants, then filed a suit in the Rosebud Sioux Tribal
Court, charging that the Hornell Brewing Company had illegally appropriated
the commercial publicity value of Crazy Horse’s name, had defamed the
Crazy Horse estate, and had negligently and intentionally inflicted emotional
distress on Crazy Horse’s descendants and the Sioux People. The estate
requested compensation in the form of tobacco, a horse, and blankets, but
also sought monetary damages.

Hornell responded by arguing that they had not operated on the Rosebud
Reservation and that, therefore, the tribal court lacked jurisdiction to hear
the case. In October 1994, Tribal Judge Stanley E. Whiting upheld Hornell’s
contention and ruled that the court lacked personal jurisdiction over the
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breweries and subject-matter jurisdiction over the estate’s claim. The Rose-
bud Sioux Supreme Court reversed the jurisdictional claim, holding that the
plaintiffs had, in fact, been harmed on the reservation, thus bringing the mat-
ter under the tribe’s jurisdiction. The Tribe’s Supreme Court then remanded
(sent back) the case to the tribal court for a prompt trial.

Hornell Breweries, anticipating a loss in tribal court, then filed suit in
U.S. district court against the estate and the Rosebud Tribal Court, asserting
that the tribal court lacked jurisdiction. The district court enjoined the tribal
court from proceeding on the merits of the case. The tribal court and the
Crazy Horse estate appealed this decision to the Eighth Circuit Court of
Appeals, which held in 1998 that the tribal court did not have sovereign
authority over the breweries, since the company’s activities were conducted
outside the reservation.

The federal court of appeals emphasized that its decision did not turn
upon the merits of the claims made by Crazy Horse’s heir. But the fact that a
federal court found that the principles of Indian law prevented Crazy Horse’s
descendants from successfully challenging a brewery from exploiting the
name of their ancestor, and one of the Sioux’s most important leaders, to mar-
ket a product known to cause great harm to native peoples had to be a dis-
heartening blow not only to the Sioux but to all Indians.

Along with the persistence of these stereotypes is the equally problematic
issue of “timelessness” in defining Indians. As the historian Robert Berkhofer
shows, “in spite of centuries of contact [with white Europeans] and the changed
conditions of Native American lives, whites still picture the ‘real’ Indian as the
one before contact or during the early period of that contact,” as the “aborigine
he once was, or as they imagine he once was rather than as he is now.”14

Indian peoples, in other words, are frequently depicted in the media as
largely historical figures, and if they diverge from the way they are historically
remembered—even when the historical depictions themselves are in error—
they are viewed as less authentic. Thus, when the Makah went whale hunting
in 1999 and did not use strictly “traditional” weapons and equipment, they
were viewed as not being authentic Makah. Such a sense of abstract timeless-
ness is rarely applied to non-Indian groups or minority communities.

Our focus in this chapter, however, is on the role of the mass media as
they impact and are impacted by Native people.15 The mass media, broadly
defined, refers to the large-scale means of communicating information from
one person or group to another. The mass media are typically divided into two
types: print media (newspapers, journals, and magazines, which convey infor-
mation through written words and pictures) and broadcast media (radio and
television, which communicate information electronically through sounds
and images). Also, there is an increasing reliance on what are called group
media, which entail the use of facsimile images (faxes) or computers and their
linkages on the Internet.16

As we saw briefly in our discussion of AIM, the attitudes of federal policy-
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makers are influenced by the mass media and harbor conflicting images of
Indian people. These attitudes and images influence the types of laws, policies,
and court decisions that emerge from governmental offices. In the remainder
of this chapter, I will discuss how non-Indian media portray Indians and how
this affects Indian rights; then I will address how Indian media portray their
nations’ issues and the relationship of Indians to the larger society.

Also, I will discuss the related issues of freedom of speech and freedom of
the press as they are being experienced by Indians. And I will assess the way the
Indian media operate, or are not allowed to operate, in Indian Country. Censor-
ship by tribal governments is a problem for Indian writers and correspondents.

NON-INDIAN MEDIA AND IMAGES OF INDIANS

Horace Greeley, editor of the New York Tribune, founded in 1841, had long
promoted western expansion. In 1859 he headed west to promote the building
of the transcontinental railroad. As he traveled, he wrote a series of articles
for the Tribune, which by this time had a readership of nearly forty thousand.
Greeley saw and met Indians from many tribes on his travels, including
Delaware, Kiowa, Arapaho, Ottowa, Osage, Potawatomie, and Kickapoo.
Greeley was a leading reformer and lifelong abolitionist, but his written
accounts give a less flattering portrayal of Indians than one might expect.

“I have learned,” said Greeley, “to appreciate better than hitherto . . . the
dislike, aversion, contempt, wherewith Indians are usually regarded by their
white neighbors, and have been since the days of the Puritans.”17 Indian
nations, it appeared to Greeley and many other journalists of his time, had
missed the march of progress, were essentially barbarians, and stood as obsta-
cles to the “manifest destiny” of non-Indians.

Of course, Greeley’s image of Indians as barbaric, savage, and degraded—
the ignoble or bloodthirsty savage—contrasts with the earlier image of abo-
riginal peoples as “noble savages,” and with the later image of Indians as the
“tragic savage,” or the “Vanishing Race.” By the early twentieth century, as
Indians’ reservations were subdivided and of necessity Indians interacted
with the whites who moved into the former Indian Country, there was a
sense that when Indians lived in close proximity to whites they adopted
white vices, like alcohol, but rarely adopted white virtues. The “tragic”
Indian of this portrait, impoverished, alcoholic, and weakened, was no longer
a threat but an object of pity.18

The Pueblos, Collier, and Tribal Regeneration

In the 1920s, the struggle of the Pueblo Indians of New Mexico—tribal nations
who never waged war on the United States—helped to reshape the media’s
image of Indians. The Pueblo struggled to retain their lands in the face of
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intense pressure from local whites who wanted to gain ownership of Pueblo
land through any means available. The Pueblo’s land problems received the
attention of John Collier, the future commissioner of Indian affairs, and sev-
eral reform organizations, like the American Indian Defense Association,
which believed that Indians had been poorly treated and deserved better.

The Pueblo nations were romanticized in the press as “hard-working good
Indians. They don’t fight and never wanted to. . . . The Pueblos have very
beautiful poetic dances. . . . Their children are beautiful. Their women are
good mothers. . . . They are very religious, practically all of them good
Catholics.”19 Because of the positive press generated during this land strug-
gle, the Pueblo were able to fight off these specific challenges to their terri-
tory—although in 1906 they had lost ownership of Blue Lake and forty-eight
thousand acres of surrounding land. This experience helped catapult John
Collier into the commissionership in 1933, from which he was able to advo-
cate for the return of a measure of tribal self-rule, which Congress eventually
adopted in the 1934 passage of the Indian Reorganization Act.

Fighting Back: Indians and World War II

The end of World War II heralded a radical shift in federal Indian policy from
cultural and political regeneration to federal cost-cutting measures and
renewed attempts at assimilation. The goal of assimilation was thought to be
warranted because an estimated twenty-five thousand Indian men served in
World War II and several hundred Indian women worked as nurses or served
in the Women’s Auxiliary Service. The national media exploited the stereo-
type of Indians as superpatriots and especially skilled in the art of war. Secre-
tary of the Interior Harold Ickes, in an article he wrote for Colliers, contended
that Indians had particularly suitable attributes for fighting:

Endurance, rhythm, a feeling for timing, co-ordination, sense perception, an
uncanny ability to get over any sort of terrain at night, and better than all else, an
enthusiasm for fighting. He [the Indian soldier] takes a rough job and makes a
game of it.20

The image of Indians as the ideal and stoical warriors, patriotic and loyal
to the American cause, prompted federal lawmakers after the war to assert
that Indians desired to be freed from federal wardship and were fully prepared
and anxious to be assimilated into postwar American society. The end result
of the movement to “emancipate” the Indians was the radical termination
and relocation policies of the 1950s, in which the United States unilaterally
withdrew its support for a number of Indian nations. The twin policies of ter-
mination and relocation had dramatic and largely detrimental consequences
for those terminated.21

For example, the Menominee, the first and largest tribe terminated, were
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alleged to be prosperous and already well along the path to being assimilated.
A 1953 Chicago Tribune story proclaimed of the Menominee: “In wealth,
they are second only to the Oklahoma oil-rich Indians. . . . The Menominee
are industrious and thrifty, generally educated in the lower schools, quite a
few in high school, and some in college. . . . About 95 percent of the Menom-
inee are Catholic.”22 While the Menominee, because of their vast timber
resources, were somewhat more prosperous than other tribes, they were ill-
prepared for the radical termination of their sovereign political status and
unconvinced it would be in their best interest. Nevertheless, their legal ter-
mination began in 1954, and within a short time the tribe’s members were
impoverished, were forced to sell tribal lands, and faced enormous political
and cultural problems.23 A massive lobbying campaign by the Menominee
and other terminated tribes and their many supporters forced the government
to restore the Menominee to recognized status in 1973.

Indian Activism and the Media: 1960s–1970s

The 1960s–1970s represent a crucial period in not only American Indian
policy history, but American society at large. The Vietnam War, the civil
rights movement, the rise of environmental politics, and a concern for cul-
tural diversity were issues animating this period. The media, of course, had
become even more prominent in shaping the public’s views of all these
events, from the televised presidential debates between John Kennedy and
Richard Nixon to the coverage of the Vietnam War and the protests at home
against it. As John W. Sayer noted in his study on the Wounded Knee trials
of AIM leaders Dennis Banks and Russell Means, “the American people
were becoming dependent on media images to shape their attitudes and
assumptions about the political and cultural changes taking place around
them.24

From this maelstrom of change arose Native activists intent on regaining
long-denied rights to hunt and fish, reclaiming lost lands, and gaining status
as “recognized” tribes. Even as the federal government attempted to use the
media to further its agenda, so those groups and local movements clamoring
for political and economic power attempted to exploit the media as well. The
leaders of AIM, especially Russell Means, seemed particularly skilled at
exploiting the media to gain political support, but also financial aid from vol-
unteers and churches. But as effective as Indians were at using the media,
they did this by acting in a way that sometimes reinforced the American pub-
lic’s fascination with the images of Indians, especially of Indian males as
either “noble” or “ignoble” warriors.

In the St. Paul-Minneapolis area, where much of this activism began and
played out, “the media portraits of the well-known male defendants [Banks
and Means] and their equally famous male attorneys, William Kunstler and
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Mark Lane, drew on already fixed images of the white male militants of the
sixties and the stereotypical Indian warrior of Hollywood films. These same
images of masculinity were cultivated by the participants themselves and
then accentuated in the media, reinforcing old stereotypes and at times over-
shadowing more important issues.”25

As Sayer’s account shows, AIM’s leaders were regularly referred to in the
media as “militants,” “insurgents,” “tall, graceful, bronzed,” and “modern day
Sitting Bulls.” The media’s characterization of Indian activists and Indian mili-
tancy in general appears to have had some effect on the Supreme Court’s narrow
construal of the tribal sovereignty doctrine in a major case in 1973, McClana-
han v. Arizona State Tax Commission.26 In this case the Court said that tribal
sovereignty was to be understood merely as a “backdrop,” not the defining prin-
ciple, against which to read applicable treaties, statutes, and policies.

The 1980s–2000s

In basic respects, Indian nations emerged out of the 1970s with a renewed
sense of the importance of their sovereignty. The U.S. government was gen-
erally supportive of tribal efforts to exercise a measure of political and eco-
nomic self-determination, as evidenced by laws like the Indian Self-Deter-
mination and Education Assistance Act (1975) and the Indian Child Welfare
Act (1978). But these and other legislative and judicial victories prompted a
surge of anti-Indian sentiment that manifested itself in a number of bills
designed to abrogate Indian rights and treaties. The media, of course, con-
tributed discourse that fueled both positive and negative perceptions of
Indian peoples.

The perpetuation of conflicting images continued unabated in the 1980s
and 1990s, although the negative accounts still outweighed the positive
depictions. Robert H. White, writing in the New York Times in 1990, said,
“the only news to travel from Indian Country to the major media in 1990 has
been news of disaster: a violent standoff between Mohawks and government
officials in Quebec; fatal gun battles over casino gambling at the St. Regis
reservation in New York State; the ignoble fall of Peter MacDonald from the
helm of the Navajo Nation. America has been saturated with images of
incompetent leadership and hare-brained business schemes.”27

As Tim Johnson, executive editor of Indian Country Today, observed in
2005, “Indians have gone from the stereotypical impoverished noble savage
to the stereotypical Mr. Money Bags. It’s amazing how quickly we’ve been
universally branded.”28

Moreover, the dramatic increase in the number of gaming tribes con-
tributed to a growing sense that virtually all Indians were reaping significant
financial benefits, which prompted a new surge of federal anti-Indian legis-
lation aimed at restricting the scope of Indian gaming and bills that would
terminate or reduce federal entitlements to tribal governments.
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A significant difference, however, was that an increasing number of
Indian voices were being heard in both mainstream and Indian publications,
and Indian journalists in particular were challenging the media when they
thought the media’s stories were inaccurate.29

INDIAN MEDIA: IMAGES OF THEMSELVES

Throughout history, indigenous peoples’ primary means of communication
has been oral transmission. And while the oral tradition remains present in
tribal societies, Indian peoples since as early as the 1820s, but particularly
since the 1970s, have been actively developing other media. Indians have
formed their own professional association for journalists, established inde-
pendent newspapers, and become active in filmmaking, and a number of
tribal governments have established their own radio and television stations
and become much more involved in telecommunications technology. Tribal
governments and individual Indians have incorporated these and other modes
of communication to advance the needs of their communities and to educate
and enlighten their non-Indian neighbors.

Print Media

The earliest Indian-owned newspaper was the Cherokee Phoenix, begun in
1827 at New Echota, in the heart of the Cherokee Nation. As the first editor,
Elias Boudinot, stated, “to attain a correct and complete knowledge of these
people, there must be a vehicle of Indian intelligence. . . . [T]he columns of
the Cherokee Phoenix will be filled, partly with English, and partly with
Cherokee print; and all matter which is of common interest will be given in
both languages in parallel columns.”30 The newspaper, however, was
destroyed by white Georgians as the state, with federal support, forcibly
evicted the majority of the Cherokee from their original homelands to the
West as part of the Indian removal campaign.

Although Cherokees John Rollin Ridge, Charles Watie, and Colonel Elias
Cornelius Boudinot (the son of Elias Boudinot) were active writers for various
newspapers in the 1840s and 1850s, publishing by tribes and individual Indi-
ans was rare until nearly the end of the nineteenth century. Then came
another push of native journalism, occurring mostly in Indian Territory (pres-
ent-day Oklahoma), where the Cherokee, Choctaw, Creek, and Osage estab-
lished newspapers. But the federal government’s coercive assimilation plan,
focused on the allotment and Christianization of Indians, weakened these
efforts and Indian publishing went into a period of decline. Native journalism
would not begin to recover until the conclusion of World War II.31

Nevertheless, a number of non-Indian newspapers, journals, and magazines,
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most of them controlled by publishers and editors who supported Indian
assimilation, continued to operate in Indian Country between 1900 and World
War II:

Adair Weekly Ledger (founded 1904), Oklahoma
Claremore State Herald (1905), Oklahoma
Winnebago Chieftain (1905), Nebraska
Quilete Independent (1908), Washington
Quilete Chieftain (1910), Washington
Odanah Star (1912), Wisconsin
Rossville Reporter (1913), Kansas
Martin Messenger (1914), South Dakota
Wassaja (1916), California
Alaska Fisherman (1923), Alaska
California Indian News (1935), California

World War II and the ensuing federal policies of Indian termination and
relocation led to a new surge of periodical activity, fueled in part by the
urbanization and pan-Indianism that emerged as a result of these policies. In
1947, the NCAI began publishing the Bulletin and urban Indians in Chicago
(Chicago Warrior, founded 1955) and Seattle (Indian Center News, 1960) later
began publishing newsletters. More importantly from a sovereignty perspec-
tive, tribes began publishing newspapers: the Ute Bulletin (1950), the Char-
Kooska News (1956), and the Navajo Times (1959).32

The greatest proliferation of Indian news media began in the halcyon days
of Lyndon Johnson’s Great Society and War on Poverty because of the avail-
ability of federal funds, which Indians used to initiate newspapers and
newsletters. The continuing urbanization of Indians, the increasing number
of Indian college graduates securing journalism degrees, and the strengthen-
ing of tribal self-determination aided this increase in publications. Akwe-
sasne Notes, for example, established in 1969 on the Mohawk Reservation,
quickly gained both a national and a hemispheric reputation as an activist
paper that supported the efforts of native peoples to regain their sovereignty,
cultural identity, and enforcement of treaty rights. Wassaja, published by the
American Indian Historical Society beginning in 1972, also had a national
focus. The Lakota Times (1981), a weekly national Indian newspaper
renamed Indian Country Today in 1992, and News from Indian Country,
established in 1987 and published twice a month, are the two largest Indian-
owned newspapers.33

In 1971 a group of American Indian journalists meeting in Washington,
D.C., established the American Indian Press Association. This organization
sought to create an intertribal news bureau to gather and disseminate politi-
cal, cultural, and economic information to reservation- and urban-based
newspapers and publications throughout Indian Country.34 The organization,
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which changed its name to the Native American Journalists Association
(NAJA) in 1984, advocates freedom of information but has been firmly com-
mitted to preserving Indian culture and traditions and correcting the histori-
cal record about native peoples.

NAJA, which has its home office in Minneapolis, has open membership:
individuals of all races may join. The organization also provides internships
for Indian students who are interested in journalism as a career. Between
1995 and 1996 NAJA awarded thirty-one scholarships to Indian students.
NAJA has always emphasized doing journalism with an indigenous perspec-
tive. That is, the members stress oral tradition, interviews, and literary
material.35

Radio and Television

Radio and, to a lesser extent, television appear to be natural media for indige-
nous peoples, since they involve the oral and visual transmission of knowl-
edge, and since tribal peoples rely on storytelling to carry on tradition, to edu-
cate, and to entertain. In fact, John Collier, the commissioner of Indian affairs
in the 1930s and 1940s, was well aware of the Indians’ oral traditions and he
had funds set aside for radio broadcasts in Alaska villages and supported a
national program designed to enlighten and inform Americans about Indian
peoples, their unique history, and current Indian affairs.36

Tribal nations, however, did not become involved in the use or ownership
of radio or television until the 1970s. The first radio stations began in Alaska
in the wake of the Alaska Native Claims Settlement Act (ANCSA) of 1971.
One of the major developments under ANCSA involved the creation of thir-
teen regional Native corporations to manage the cash and lands conveyed
under the act. Two Native and one non-Native public radio stations were
started to keep Alaska’s Natives informed about the political, legal, eco-
nomic, and cultural issues affecting their lands and rights. The stations also
employed a reporter to keep track of the state legislature’s activities.

Other tribal nations followed suit and by the mid-1990s twenty-six tribal
public radio stations (e.g., KNNB, White Mountain Apache; WYDH, Poarch
Band Creek; KSUT, Southern Ute; and KCIE, Jicarilla Apache) and one trib-
ally controlled commercial radio station were serving tribal peoples across
the United States and Canada.37

The Navajo Nation owns the lone commercial station, KTNN (AM
radio), a fifty-thousand-watt station operating in Window Rock, Arizona.
KTNN’s first broadcast was on September 3, 1985. The station is designed to
entertain, inform, and educate the Navajo people and their many visitors.
KTNN broadcasts in both the Navajo and English languages and reaches a
wide Southwestern audience. Televisions are still relatively uncommon on
the reservation and the tribal newspaper is read by less than one-tenth of the
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172,000-member nation. Many Navajo, however, own radios at home and lis-
ten in their vehicles. As Tom James, a Navajo speaker, said, “I like KTNN
because most of the time it is in our language, and the announcers tell us
what is going on. . . . I always make sure there is a radio beside me. It’s my
only source of news information.”38 Navajo candidates for tribal office, and
local, state, and national office seekers, also take advantage of the relatively
low cost of radio advertising and the wide audience KTNN reaches.

There is only one tribally controlled television station in the United
States: the Navajo Nation’s NNTV-5, airing out of Window Rock. In addition,
an educational licensed station, KRSC TV-35, operates at Rogers State Col-
lege in Claremore, Oklahoma. This is a partnership enterprise of six tribes in
northeastern Oklahoma.

A few tribal nations, with a sense for the important role that Hollywood
plays on the public’s knowledge of Indians, are gingerly stepping forward and
are forging alliances with some well-known actors or are partnering on other
projects. For example, in 2003, the Oneida Indian Nation of New York State;
Sonny Skyhawk, an Indian producer in Los Angeles; and NBC sports joined
hands and developed “The World of American Dance,” the first Indian-
financed documentary to be aired nationally. And in 2005, Rick Schroder,
most recently on the television drama NYPD Blue, convinced twelve tribes to
donate about one million dollars for a film that he directed, Black Cloud, about
a Diné boxer who earns a spot on the U.S. Olympic team.39

A very important organization, Native American Public Telecommunica-
tions (NAPT)—formerly the Native American Public Broadcasting Consor-
tium—was founded in 1978. This organization seeks to “inform, educate and
encourage the awareness of tribal histories, cultures, languages, opportunities
and aspirations through the fullest participation of American Indians and Alaska
Natives in creating and employing all forms of educational and public telecom-
munications programs and services, thereby supporting tribal sovereignty.”40

NAPT has cataloged over 250 entries and original works—books, videos,
films, etc.—by its contributors and members for tribal educational, cultural,
and arts development programs. The organization’s multiple missions include
producing telecommunication programs for all media, including television
and radio; providing training opportunities for American Indians and Alaska
Natives; promoting the increase and control of information technologies; and
building partnerships with tribal governments and Indian organizations.

New Media (Cable TV, Fax, E-mail, and Internet)

As the information age envelops all in its path, American Indians find that
they, too, are becoming involved, by choice and by necessity. Indian casinos
are marketing some of their services online, and many tribal governments
have become dependent on fax machines, cellular phones, and e-mail trans-
missions, and have established their own websites. Appendix H lists a cross
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section of official Web pages developed by tribal nations. However, despite
the rapidity with which much of these technological changes are taking place
throughout American society, as of 1996 only about 30 percent of U.S. homes
had personal computers, and a much smaller segment of those had modems.
In fact, surveys show that less than one-third of Americans have access to the
World Wide Web.41

As low as these figures are, they are even lower for American Indians, who
often lack the basic phone service for Internet access. While 94 percent of
American homes—both urban and rural—have telephones, only about 56 per-
cent of Indian families living in rural areas or on reservations have phones.42

A major reason for the lack of phones is the high cost to establish phone ser-
vice, which can range from two hundred to more than three thousand dollars.
In reaction to this, President Clinton announced on April 16, 2000, that he
and William E. Kennard, chairman of the Federal Communications Commis-
sion, had developed a plan to provide basic telephone service to some 300,000
Indian households, each for one dollar a month.43

Some tribes have formed their own communications companies to
improve service to their constituencies, including the Cheyenne River Sioux
(Telephone Authority), Ft. Mohave (Ft. Mohave Telecommunications, Inc.),
Gila River (Gila River Telecommunications, Inc.), and Tohono O’odham
(Tohono O’odham Utility Authority).

In August 1995, the Office of Technology published a report, Telecommu-
nications Technology and Native Americans. This study showed that Amer-
ican Indians were far behind other segments of society in telecommunica-
tions. The report suggested a seven-component policy framework to address
this deficiency. The framework called for (1) grassroots tribal, village, and
community empowerment; (2) native leadership training; (3) integrated infra-
structure development; (4) support for entrepreneurial activity; (5) intera-
gency strategy and funding; (6) the development of telecommunications pol-
icy; and (7) development of informational policy.44 Two years later, in 1997, a
group of tribally owned telecommunications companies formed the National
Tribal Telecommunication Alliance, a consortium that would seek to
improve communications capabilities within their communities.

Of course, Indian and non-Indian individuals, organizations, and tribal
governments have established many websites that seek to address the infor-
mational needs of Indians and the public, but technology issues are still
largely unexplored in Indian Country. See appendix H for a list of sites one
may consult to gain insights into the political, legal, cultural, and economic
issues confronting Indian people.

Indians in Non-Indian Media

Although there has historically been significant tension between the Indian
media and the non-Indian media, the most recent generation has witnessed
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some real improvements in this relationship. One of the positive outgrowths
of the civil rights era of the 1960s was that newspapers and television stations
were pressed to hire more minority writers and correspondents. Tanna Beebe,
a member of the Cowlitz and Quinault Tribe of Washington State, was one of
the first Indians hired by a non-Indian–owned television station, KIRO-TV in
Seattle, in the early 1970s.

However, for Beebe it was not a smooth transition from her prior position
as communications coordinator for a California Indian organization to work-
ing in a large urban newsroom. Beebe said, “It was different. Big-time differ-
ent. I was raised by my grandmother, and I was taught that asking questions
was rude. It was a sign of bad breeding. I wanted to write, but asking ques-
tions was distasteful.”45 Beebe was a role model for Hattie Kauffman, a Nez
Percé who in 1987 became the first American Indian hired by a national net-
work when she went to work for ABC’s Good Morning America. In 1990,
Kauffman joined CBS’s This Morning, where she is a national correspondent.
Kauffman is a four-time Emmy winner.46

The deadly hantavirus epidemic that struck in New Mexico in 1993, ini-
tially claiming the lives of several Navajo, attracted the attention of the pub-
lic and particularly of Indian journalists and reporters. According to Mark
Trahant, over a dozen Indian reporters from tribal, state, and national media
descended on the area to cover this deadly outbreak.47

While the number of American Indian journalists has improved in the
2000s, comparatively there are still far too few in America’s newsrooms. In
2005 there were some 54,100 professional journalists. But according to the
American Society of Newspaper Editors only 295 were American Indian.48

AMERICAN INDIANS AND FREEDOM OF SPEECH

The media clearly play an important and varied role in articulating the needs
and issues confronting Indian peoples, while also acting to perpetuate stereo-
typical and demeaning images of Indians. This last section will focus on the
manner in which the Indian media operate, or are not allowed to operate, in
Indian Country.

Indian journalists and broadcasters are confronted by a very different
political and legal climate than are non-Indian reporters operating outside
Indian Country. The fundamental difference is that while most of the mass
media in the United States are privately owned (although they must cope
with some government regulation), most of the mass media in Indian Coun-
try are owned and rigorously controlled by the tribal governing bodies. This
means that while the First Amendment prohibits Congress from abridging
the freedom of the press, Indian journalists working for tribally owned news-
papers are sometimes denied fundamental First Amendment protection.49
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The First Amendment is unavailable to tribal journalists because Indians
stand in an entirely different constitutional position with regard to their tribal
government than they do with regard to the federal or state governments. The
differences arise because of the existence and meaning of tribal sovereignty. As
a result, it is unclear whether censorship of Indian media by tribal politicians,
who are in a sense the publishers, violates federal or tribal law.

However, tribal governments are exempt from having to comply with
such laws as the Freedom of Information Act of 1967, which gives citizens
the right to inspect unprotected government documents. One act which
would appear to extend a measure of freedom to tribal journalists is the 1968
Indian Civil Rights Act. That act imposed on tribal governments certain
modified versions of most of the U.S. Bill of Rights. The pertinent section for
this discussion is the following: “No Indian tribe in exercising powers of self-
government shall (1) make or enforce any law prohibiting the free exercise of
religion, or abridging the freedom of speech, or of the press, or the right of the
people peaceably to assemble and to petition for a redress of grievances”
(emphasis added).50

Moreover, between 1852 and 1980 sixty-four tribes adopted written con-
stitutions which contain explicit provisions recognizing freedom of the
press.51 Today that number is up to sixty-eight, but that still leaves a major-
ity of indigenous groups with organic laws lacking free speech language.52

Despite the clarity of these provisions, the experience of many journalists
working for tribally owned media is that “free-press guarantees provide little
or no protection because tribal governments view their newspaper staffs as
employees wholly answerable to tribal governments.”53 The many free press
problems encountered by tribal newspapers include politically motivated fir-
ings before or shortly after tribal elections; cutting off or selective reduction
of publication funds; being forced to hire unqualified editors or reporters who
are political supporters of tribal government officials; firings as a result of the
publication of unflattering news stories or editorials; the banning of journal-
ists from tribal government meetings; restriction of press access to particular
tribal government documents; and occasional death threats over published
stories.54 Some examples follow.

Example 1: In October 2003, Lori Edmo-Suppah, an award-winning Native
journalist and the managing editor of the Sho-Ban News, the weekly tribal
newspaper of the Shoshone-Bannock people, was fired for “gross insubordina-
tion” for allowing details of a tribal council meeting proceeding to be reported.
The paper was also temporarily shut down.

Example 2: In August 2004 Tex Hall, the tribal chairman of the Three Affil-
iated Tribes (Mandan, Hidatsa, and Arikara), issued a memorandum threaten-
ing to fire any tribal employee who disclosed any tribal affairs to the press
unless the information was first approved through his public relations office.55

Example 3: In March 2005 in the wake of the mass killing on the Red
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Lake Reservation in Minnesota, a number of journalists from around the
nation and the world were frequently denied opportunities to interview tribal
employees or tribal members about the killings. Some family members of the
shooting victims were critical of these restrictions.56

Example 4: In June 1998, Fredrick Lane, the editor of the Lummi Nation’s
tribal newspaper, Squol Quol, was fired by the Tribal Business Committee for
printing a letter by a county councilwoman, Marlene Dawson, to U.S. Sena-
tor Slade Gorton in which she said that federally financed Lummi schools
were “incubators of racism.”57 Lane had been told not to run the letter
because, according to the tribal chairman, the council was trying to improve
its relationship with the county and federal governments.

Example 5: In July 1997 the entire staff of the Cherokee Nation govern-
ment’s bimonthly newspaper, the Cherokee Nation, was laid off after the
newspaper ran stories covering allegations of wrongdoing by the nation’s
chief, Joe Byrd.

Example 6: In October 1997 a journalist for the weekly Minnesota-based
Native American Press/Ojibwe News was arrested on trespassing charges by
tribal law enforcement officers while attending a meeting regarding a contro-
versial land sale among Minnesota Chippewa Tribes.

Example 7: In February 1998, Tom Arviso, editor of the Navajo Times in
Window Rock, Arizona, endured two attempts by President Albert Hale’s
administration to have him removed because of the paper’s investigation of
alleged financial mismanagement by Hale. Mark Trahant, editor of the paper
in the 1980s, had not been as lucky; he and his staff were summarily fired by
the Navajo chairman, Peter MacDonald, after MacDonald’s reelection in the
fall of 1987.

Because of the tribal governments’ increasing abuses of free speech, NAJA
declared 1998 “The Year of Promoting Free Expression in Native America.”
NAJA’s goal for the year was to educate tribal members and mainstream
Americans about the difficult job faced by tribal journalists. As Paul DeMain,
NAJA past president and editor and co-owner of News from Indian Country,
one of the few independent Indian papers, put it, “It’s very traumatic because
people tend to lose their jobs for reporting things that tribal leaders would
rather not see in print.”58

There is no easy solution to this situation. Tribal governments will no
doubt continue to insist that as owners they have a fundamental right to
decide what will be printed or broadcast. As one tribal chairwoman said, “We
believe, of course, in freedom of the press, but I have stated publicly that we
have to have this censorship . . . in certain stories that involve confidential-
ity.”59 In this case, “confidentiality” could mean sensitive contractual negoti-
ations between the tribal government and, say, a state, over how gaming pro-
ceeds would be divided; or it could mean hiring decisions of key personnel.

Tribal journalists, however, are in the business of reporting the newswor-
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thy developments within their geographical sphere, even those developments
that portray the tribal government—their owner—in an unfavorable light. As
DeMain stated: “What [tribal council members] don’t realize is that the press
exists to serve the people, not to simply serve the tribal chairman. It’s the
responsibility of the press to report on actions good and bad.”60

NAJA, in an effort to bridge this wide gulf, has proposed a “free-press
plan” that includes engaging tribal government leaders in dialogue with tribal
media in an effort to find common ground. It is far too early to predict how
this process will unfold, but as tribal governments continue to mature, free-
dom of speech and press must be at the forefront of this maturation. But since
kinship, blood, and clan affiliations still suffuse many reservations’ politics,
such freedoms will not be easily achieved or sustained. As one commentator
noted: “Reservations are basically one big family. These jobs [media] are
handed out by relatives with the promise of publishing within certain param-
eters: not to publish negative things about the tribe.”61

Still, some tribes have recognized the importance of a free press. For exam-
ple, in 2003, the Navajo Nation’s Economic Development Committee enacted
a resolution that supported the request by the tribe’s weekly paper, The Navajo
Times, to become a private enterprise.62

CONCLUSION

The mass media occupy a crucial role in any democracy, including tribal
democracies, and have important effects on public opinion. In the case of
Indian nations, the media are viewed with deep suspicion because of their
past and present role in perpetuating Indian stereotypes; yet there is a real-
ization that the media—both tribally owned and non-Indian–owned—are
essential to breaking down those same stereotypes and contributing to the
broader education of the masses.

The media promise to remain in a position of significant influence regard-
ing how Americans perceive Indian people nationally and how tribes perceive
themselves vis-à-vis their own issues locally. While gaming tribes have
become increasingly adept at using their resources to influence the public and
policymakers at all levels of government, especially on issues that might
directly impinge on gaming revenues, they are also channeling some of their
moneys toward the purchase, production, and control of various forms of
mass media and the new media. There is ongoing tension, however, between
tribal ownership of media and the freedom of Indian and non-Indian media to
report on tribal politics.
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Indigenous Nations and the 
American Political System

It is critical that tribal government is a tool, not a toy. Tribal sovereignty should
be exercised responsibly, for history shows that Congress and the courts have
little patience when such powerful rights are abused. I urge tribal governments
to exercise their sovereignty, carefully and responsibly, so as to avoid addi-
tional loss of rights and jeopardizing tribes’ sovereign status.

Deron Marquez, 20051

In the previous nine chapters we have sought to present a comprehensive and
structural analysis of how American Indians, as nations and as individuals,
politically operate within the borders of Indian Country and in the context of
state and federal politics. Our analysis covered a number of interrelated top-
ics. First, we identified the nature and powers of tribal nations. Second, we
assessed the structural and perceptual ambivalence tribes face when con-
fronted by non-Indian legal and political institutions. Third, we examined the
major players who animate Indian politics, and we also provided an analysis
of federal Indian political history. We then described the history, organiza-
tion, and evolution of tribal governing institutions and identified and
addressed the plethora of issues tribes face—both internally and externally—
in their daily operations.

Next, we provided commentary on the serious socioeconomic issues
tribal peoples face, with special emphasis on the new directions Indian gam-
ing revenues are allowing tribes to take. We then analyzed the ways indige-
nous peoples participate or choose not to participate in both indigenous and
nonindigenous politics. In that same chapter, we also examined the particu-
lar strategies Indians have employed to guarantee their right to participate in
American politics and discussed Indians’ efforts at the same time to support
their extraconstitutional status by exercising their sovereign decision not to
participate. In the last chapter, we analyzed and described the critical role
that imagery and the media play in both elevating the rights of Indians and
perpetuating stereotypical characterizations of Native people.



One of the key findings of this study, although certainly not an original
discovery, is that while American Indian peoples were at one time fully inde-
pendent polities and exercised unbridled self-determination in all spheres—
economic, cultural, political—the arrival of European nations and the subse-
quent birth and expansion of the United States brought catastrophic changes
to aboriginal peoples in every sphere. Tribal nations have been in a state of
recovery since the precolonial era and struggle mightily with their status as
the original sovereigns whose power, lands, and resources have faced nearly
constant exploitation and constraints not imposed on any other polity in the
United States.

Hence, while the major goal of this book was to describe and explain
indigenous government and politics, of necessity it has also described and
explained other relationships as well. Thus, it discussed intragroup dynamics,
intertribal relations, tribal-state affairs, and, of course, tribal-federal politics.

Public policy may be defined as what governments do or do not do, why
they do it, and what difference government’s actions make, or more broadly,
as a general plan of action adopted by a government to solve a problem,
counter a threat, or pursue an objective. Under this definition, policies ema-
nating from the federal government that involve Indian people, federal
Indian policy, may be defined as a course of action or inaction pursued by the
U.S. government and adopted as expedient in its relations with the indige-
nous peoples of North America. By expedient, we mean policy that is consid-
ered by government to be advantageous or advisable under the particular cir-
cumstances or during a specific time span.

It is most assuredly federal Indian policy and not simply Indian policy,
because by and large Indians have not set the policy. They have usually
reacted to or had to endure given policies (removal, reservations, allotments,
termination), although tribes were seldom the passive recipients of federal
mandates they have sometimes been depicted as being. One can argue with a
measure of veracity that the 1988 Tribal Self-Governance Act, as policy, has
at least been inspired by, if not established by, Indian nations. But Indian self-
governance is only one of a group of policy issues that affect and are affected
by tribes and Indians in the areas of politics, law, cultural rights, property and
natural resources, and intergovernmental relations, among others.

Moreover, as described in chapter 2, indigenous peoples’ lives and
resources are frequently governed not only by political and economic expedi-
ency, but also by fundamental ambivalence. It is an ambivalence exacerbated
by the complex interrelationship of federal and state governments; the BIA
and other agencies; corporate America; interest groups; the media; tribal,
local, national, and occasionally international crises; political parties; and the
amorphous entity known simply as the public. The inherent diversity of 562
indigenous entities does not, of course, bring clarity to the situation, and the
fact that a majority of Indians now live off reservation further complicates
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matters, because the BIA has never clearly asserted whether the government’s
trust responsibility extends to nonreservation Indians.

All the above is muddied even more by the fact that Indian treaties and
the trust relationship have moral and ethical dimensions because in an obvi-
ous sense they entail a pledge of U.S. national honor. The combination of
these distinct yet related rights and responsibilities leads to, on one hand,
acceptance of the legal/moral claim by Indians against the federal govern-
ment and, on the other hand, the reality that Indian tribes remain semi-inde-
pendent political entities with the right to exercise inherent sovereign pow-
ers in the areas of commerce, property use, and governing authority.2

Factor in the treble citizenship aspect and the situation is even less clear.
In addition to these convoluted realities, the application of federal Indian pol-
icy and law oftentimes depends on the images and perceptions of Indians that
the public, presidential administration, Congress, and Supreme Court main-
tain. Indians are therefore “wholly at the mercy of forces and personalities
beyond their control, and this fact alone distinguishes them from all other
American minority groups. No constitutional protections exist for American
Indians insofar as they wish to emphasize their ethnic identity. By the same
token, federal law recognizes in American Indians certain rights and privi-
leges that it cannot recognize in other minority groups.”3

Other minority groups also struggle to gain and, increasingly (e.g., with
affirmative action) must fight to retain hard-fought civil, political, and eco-
nomic rights. American Indians, because of their preexisting sovereign status,
have faced the additional difficulty of a federal government which, beginning
in the 1880s, asserted that it had plenary (read absolute) authority over Indian
governments, resources, and rights. Thus, federally recognized tribes are far
more vulnerable than any other group in the United States because of the vir-
tually absolute federal power that may be exercised at any time.

Even Indians in their individual capacity as American citizens are still not
entitled to the full protection by the U.S. Constitution of their tribally based
rights, since that document and its amendments still do not apply to tribes.
The leading Supreme Court case on this crucial point is Talton v. Mayes
(1896; printed in full in appendix D). In this decision, the Court was asked to
rule on an appeal by a Cherokee citizen who claimed rights under the Con-
stitution’s Fifth Amendment in seeking to overturn a murder conviction by
the Cherokee Supreme Court. While acknowledging that Congress had the
right to determine how the Cherokee Nation exercised its rights, the Court
ruled that this did not mean that Cherokee powers arose from or were limited
by the U.S. Constitution.

As Justice White said, “It follows that as the powers of local self govern-
ment enjoyed by the Cherokee Nation existed prior to the Constitution, they
are not operated upon by the Fifth Amendment, which, as we have said, had
for its sole object to control the powers conferred by the Constitution on the
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National Government.”4 Ironically, Talton was handed down the same day as
Plessy v. Ferguson, which established the infamous “separate but equal” doc-
trine and sanctioned state “Jim Crow” laws for African Americans. Plessy, of
course, was overturned in 1954 by Brown v. Board of Education. Since then
the members of other racial/ethnic minorities have also slowly been brought
under the U.S. Constitution and afforded its general protections from dis-
crimination and unequal treatment.

However, the Talton precedent, recognizing the extraconstitutional
status of American Indian tribes, remains the law. The 1968 Indian Civil
Rights Act did impose key portions of the Bill of Rights, in statutory form, on
tribal governments in their relations with reservation residents, but tribes are
still immune from the reach of the federal Constitution. Important in this
light is the fact that there is still no limitation on the power of Congress to
enact legislation regarding tribal nations. Indigenous nations may, for exam-
ple, be legally terminated, as a number were in the 1950s and 1960s. Other
racial, ethnic, or gender groups need not fear such “termination,” and states
certainly could not be legally quashed by the federal government.

In this sense, the historical nature of distinctive aboriginal rights works to
both advantage and disadvantage Native nations. They may be advantaged in
the sense that their existence in the Americas before European arrival and
their treaty and trust relationships with Europeans and the United States
accord them a sovereign status and specific legal, political, and property
rights that other racial/ethnic groups do not enjoy. But tribes are disadvan-
taged because other less positive laws, doctrines, and policies also emerged
during the historical era, when foreigners—including the United States—pre-
sumed that they were superior peoples with the inherent right to disenfran-
chise, disempower, and dispossess indigenous peoples.

Such an attitude of superiority ushered in the perspectives that the federal
government had plenary power over Indians, that native peoples were and
remain wards of the government, and others. The question then becomes
why has the federal government and American society not been willing to jet-
tison those doctrines, values, and laws that are obviously rooted in prejudicial
and racist discourse toward Indians, when much progress has been made in
expunging similar discourse regarding African Americans, Asian Americans,
women, and other groups?5

With this in mind it should be obvious why consistency, much less clar-
ity, is difficult to achieve for American Indians in politics, law, and policy.
First, the political issues and barriers confronting urban Indians are signifi-
cantly different from those confronting reservation-based Indians, who face
issues different from those faced by Alaska Natives and Native Hawaiians,
who face issues different from those faced by state-recognized tribal mem-
bers. And when we factor in a need to clarify the meaning and scope of tribal
sovereignty and tribal government’s power in relation to non-Indians within
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their borders, understand the important status of Indian treaty rights, arrive
at a workable definition of the trust relationship, or make an effort to articu-
late what federalism literally looks like with tribal nations included as legit-
imate political participants, we see that there are no easy answers, and that
these topics beg for focused attention by the citizens and leaders of each of
the three sovereigns.

As tribal nations and federal and state governments move ahead in the
new millennium, the three parties and their interconnected constituencies
must find a way to arrive at a set of definitions of fundamental doctrines of
law and policy and develop flexible political and economic arrangements that
will enable the leaders of tribes and the federal government to display gen-
uine respect for the legal and moral pledges each sovereign has made to the
other. For the U.S. and state governments, this means arriving at a clear
understanding of the treaty and trust relationship with tribes that is an accu-
rate reflection of the historical events, including the diplomatic record evi-
denced by the multitude of treaties and agreements negotiated between the
parties, and each party agreeing to cede certain powers or resources while also
pledging to respect the remaining rights and resources of their treaty partners.

In the Kansas Indians case (1866), in which the state of Kansas sought to
tax individually allotted Indian lands in violation of a treaty, the Supreme
Court reminded the state that the federal government was in charge of U.S.
policy toward tribes. The Court reaffirmed the nation-to-nation relationship
and outlined the legitimate conditions under which changes to treaties might
take place: “While the general government has a superintendency care over
their [the Shawnee Tribe’s] interests, and continues to treat with them as a
nation, the State of Kansas is estopped from denying their title to it. She
[Kansas] accepted this status when she accepted the act admitting her into
the Union. Conferring rights and privileges on these Indians cannot affect
their situation, which can only be changed by treaty stipulation, or a volun-
tary abandonment of their tribal organization. As long as the United States
recognizes their national character they are under the protection of treaties
and the laws of Congress, and their property is withdrawn from the operation
of State laws.”6

As is evident in this passage the United States, as one of its treaty stipu-
lations, often agreed to act as the tribes’ protector from all enemies, foreign
and domestic. The federal government should therefore be willing to adjust
its domestic law, and require of the states and inspire in its non-Indian citi-
zens public policies and political behavior that will ensure that the political,
economic, and cultural rights of Indian nations as extraconstitutional yet
treaty- and trust-connected sovereigns be respected. The fact that American
Indians are also now American citizens should only serve to amplify the
recognition that their rights, both as Americans and as members of distinc-
tive tribal nations, should be duly protected.
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Vine Deloria Jr., one of the most important chroniclers of indigenous
political, legal, and religious experience, has noted that Indian life, particularly
the experience of reservation-based tribal peoples, “has only the slightest
resemblance to the conditions of three decades ago, and the current situation
has elements of hope and portents of disaster.”7 Tribal peoples are, on one
hand, entering their most dynamic political, social, and economic period in
over half a century because of positive changes in federal Indian policy (e.g.,
self-determination and self-governance policies); the revival or modification of
tribal traditions, customs, and languages; and the lucrative gaming operations
which are providing some tribes with previously unimagined wealth and a
measure of political clout.

Yet paradoxically, indigenous groups are simultaneously facing a multi-
pronged assault aimed at the extinction or reduction of some of their sover-
eign rights (e.g., attacks on tribal sovereign immunity) and at constraining
their economic development (e.g., federal efforts to reign in Indian gaming).
The assault force consists of anti-Indian state and federal lawmakers, conser-
vative federal judges and justices, and an ambivalent public, which at times
seems supportive of tribal cultural and economic regenerative attempts, yet
is willing to support or at least benignly accept efforts by their own lawmak-
ers that are focused on reducing or ending unique Indian rights. In sum, while
a few tribes have become real players in the larger American political and eco-
nomic systems, most tribal rights are based on pillars made not of constitu-
tional granite, but of treaty and trust-soaked sand which can be washed away
at the whim of lawmakers or judicial activists.

Although President Bush, after a fumbling response to a query about tribal
sovereignty in August 2004, would within a month issue a formal memoran-
dum reaffirming his administration’s commitment to working with federally
recognized tribes and expressing his support and respect for “tribal sovereignty
and self-determination for tribal governments in the United States,” the
Supreme Court in 2004 and 2005 issued two major rulings that encompass the
dynamic and contradictory struggle of Indian nations in their efforts to exer-
cise their inherent sovereign powers.

In United States v. Lara (2004), the court held that tribal courts had the
inherent power to criminally prosecute non-member Indians, but simultane-
ously reaffirmed that Congress has plenary (virtually absolute) power under the
treaty and commerce clauses to either relax or restrict a tribe’s inherent sover-
eignty. A year later the High Court in City of Sherrill v. Oneida Indian Nation
of New York (2005) determined, contrary to historical precedent, that a local
government, in this case the City of Sherrill, had authority to impose taxes on
lands owned by a tribal nation. More distressing from the tribe’s perspective
was the belittling tone used by Associate Justice Ginsburg in referring to the
sovereignty of tribes as being “ancient” in character and therefore, presumably,
less entitled to respect from the court.
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In the remainder of this closing chapter, I will discuss some of the major
external and internal issues confronting Indian peoples that have a direct
bearing on their political, economic, and cultural aspirations.

EXTERNAL ISSUES AND RECOMMENDATIONS

Congress should step forward and issue a number of clear-cut directives.
First, it should disavow the use of the plenary power doctrine (defined as
absolute and unlimited) as violating the limitations imposed by the U.S. Con-
stitution and the bilateral treaty relationship. Second, it should remind the
federal courts that Congress alone has the power to “regulate trade with
Indian tribes,” and that it is not the business of the Supreme Court to explic-
itly or implicitly override U.S. treaty commitments to tribes, which it has
done in cases like South Dakota v. Bourland (1993), where Justice Clarence
Thomas said that Congress had implicitly abrogated a provision of the Ft.
Laramie Treaty of 1868, although the general judicial rule is that Congress
must act unequivocally when it seeks to abrogate treaties.8

Third, the Congress, under its exclusive authority authorized in the com-
merce clause, should act to remind state governments that they are without
constitutional authority to interfere in internal tribal affairs absent express
congressional action and tribal consent. This is a direct result of the doctrine
of tribal sovereignty, the Constitution’s supremacy and treaty clauses, and
the disclaimer clauses found in most western state constitutions and
enabling acts. This action would bring real clarity to the current ambiguous
state of tribal-state affairs.

Fourth, the treaty-making process should be revived since, despite the
grant of American citizenship to individual Indians, tribes still find that
there is no protection for their sovereign rights under the Constitution.
Absent a formal treaty-making procedure, there “are no checks and balances
available that would prevent any branch of government from doing whatever
it wanted with Indians and their lands and rights.”9 Until such time as the
treaty process is restarted, American Indians, as extraconstitutional sover-
eigns, will lack any consistent protection of their rights, since only as indi-
viduals do Indians receive any measure of constitutional protection,
although even individual Indians have learned that their basic constitutional
rights may also be abridged by the federal government. This was the case in
Employment Division v. Smith (1990), where the Supreme Court held that
the First Amendment was not sufficient to protect the traditional religious
rights of two Indians who belonged to the Native American Church, which
uses peyote sacramentally.10

Fifth, the Congress, working closely with Indian plaintiffs, must find a
way to quickly but thoroughly resolve the lengthy Cobell litigation—the trust
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fund debacle—in a manner that finally satisfies the Indians’ rights and expec-
tations of justice and fairness.

INTERNAL ISSUES AND RECOMMENDATIONS

Serious internal issues continue to bedevil tribal governments, although con-
sidering what they have endured at the hands of the federal government,
tribal governments do a remarkable job of meeting the basic needs of most of
their citizens most of the time. That said, a major issue is growing tribal
political fragmentation or factionalism, which appears to be eroding the col-
lective nature of a number of tribes. Over the past thirty years there have
been a growing number of intratribal conflicts, some of which have resulted
in virtual civil war within some tribes. First, there was the eruption of the
Wounded Knee conflict in 1973, which focused in part on the conflict pitting
Tribal Chairman Richard Wilson and his supporters in and around the town
of Pine Ridge, South Dakota, against a segment of more traditional, treaty-
oriented tribal people supported by many young Oglala and the American
Indian Movement.11

Second was a dispute in Navajo country, pitting then Tribal Chairman
Peter MacDonald and his supporters against a large segment of opposition
political leaders and their supporters, who alleged that the MacDonald
regime was corrupt and had mismanaged tribal and federal funds.12 Third, a
conflict erupted on the Akwesasne Mohawk Reservation in 1990 that led to
the killing of two young Mohawks by other Mohawks in a deep struggle over
the direction the nation should go politically and economically.13

Fourth, gaming revenues have fueled an upsurge in the number of tribal
governments that have acted to “banish” or legally “disenroll” certain mem-
bers or, in some cases, large groups of individuals or specific families. Gaming
revenues are not the only reason banishments are occuring at a heightened
pace—criminal activity is another factor—but they are the leading factor. This
issue poses grave difficulties for tribes, not only in their efforts to retain a
cohesive cultural identity, but it may play a role leading to federal lawmakers
getting more directly involved in tribal membership decisions if those law-
makers feel that tribal officials are violating the civil liberties of individual
Indians who are not only tribal citizens but state and federal citizens as well.

But why does this political division seem so prominent now? Is it an out-
growth of mostly contemporary phenomena like gaming, of conflicts over
issues like tribal membership, of decisions regarding what kinds of economic
development are permissible (e.g., should tribal lands be used to “host”
radioactive waste?), or does it have deeper historical roots? The answer is that
both contemporary issues and history play a part in divisions that exist among
all tribes, although the degree of this tension varies from tribe to tribe. The
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major historical factor sparking tension within tribes is their colonization and
the great losses of property, identity, and human life caused by that process.
And according to Robert Porter, colonialism is perpetuated by the reliance of
many tribes on the Anglo-American legal system, which by encouraging
adversarial proceedings serves to exacerbate, not resolve, intratribal disputes.14

Whatever its source, such tension is causing severe damage within a num-
ber of tribal nations. Tribal political fragmentation affects more than just the
tribes’ members. In the case of the Lumbee of North Carolina, several seg-
ments have broken off to form their own groups, like the Hatteras Tuscarora,
Cherokee of Robeson and Adjoining Counties, and the Eastern Carolina Tus-
carora. These political cleavages have contributed in no small measure to the
tribes’ inability to gain federal recognition (the BIA questions their Indian-
ness because of this apparent lack of cultural and political cohesion) and have
caused tension between Lumbee and tribes like the Eastern Cherokee of
North Carolina, who resent the appropriation of their tribal name by some
segments of Indians formerly known as Lumbee.15

Another issue of real political importance for many tribes is the need for
structural reform of tribal governing institutions. Such reform has been sug-
gested to provide a greater degree of political representation for Indian con-
stituents and because it may lead to greater political and economic stability for
tribal governments as they seek to gain recognition and to attract investors into
Indian Country. A majority of tribes have governing institutions that trace back
to John Collier and the period of the Indian Reorganization Act of 1934, which
authorized tribes who adopted the measure to develop constitutional govern-
ments. Since that time, the Indian population has increased greatly “and this
rapid increase in population of both reservations and tribal membership has
caused many problems not anticipated by the people who adopted tribal con-
stitutions a half century ago.”16

For some tribes, like the Oglala Lakota of Pine Ridge or the Northern
Cheyenne of Montana, the problem is the constitutional structure itself, with
members of the populations and sometimes the tribal council itself not
always accepting the tribal constitution as “their” fundamental law. This
lack of acceptance stems, in part, from the fact that many tribal leaders and
their constituencies have viewed the Indian Reorganization Act constitu-
tions as hastily drawn and forcibly imposed documents.

This sense of colonial imposition was and is, of course, reinforced by the
particular actions of the BIA personnel with the secretary of the interior
“functioning as a reviewing body, interpreting a constitution and telling a
tribe whether or not a certain action can be taken, or determining if the tribe’s
amendment can be added to its constitution. As a result, a tribe comes to see
its constitution as the federal government’s document, not its own.”17

But increasingly, tribal leaders are engaging in structural government
reform to incorporate distinctive, traditional values which they believe are
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essential in the reform process. For example, the San Carlos Apache of Ari-
zona have recently set about restructuring their constitution in an effort to
improve conditions on the reservation. Their steps have included removing
the clause authorizing the BIA to approve of constitutional amendments,
enlarging the number of tribal council delegates to increase political repre-
sentation, and creating separate branches of government.18

The Comanche Tribe of Oklahoma in the early 1990s initiated tribal-wide
discussions in an effort to incorporate traditional Comanche values into a
revised constitutional government, since it appeared that the IRA constitu-
tional model was a source of tension within the community.

Two related reform suggestions have also been made: some form of sepa-
ration and limitation of powers and the expansion of the size of the tribal leg-
islative branch. Separation of powers is considered crucial since all societies
must find ways to prevent those who wield legitimate power from abusing
that power or accruing too much power to themselves or their office. As Cor-
nell and Kalt found in their multitribal study, “too often, for example, those
with claims against either the tribe as a whole or other tribal members can
appeal only to the tribal council. Without constitutional checks and balances,
such as an independent judiciary of some sort, tribal politicians are in a posi-
tion to turn authority into personal power or gain.”19 Tribal courts, in fact,
occupy a crucial role in tribal restructuring since they are the branch specifi-
cally anointed to administer justice for the tribe, its members, and other
aggrieved parties.

An expanded tribal council membership would ensure greater representa-
tion for tribal citizens, strengthen the tribe’s sense of nationhood by enabling
it to perform more legislative functions, be less easily intimidated by the BIA,
and strengthen the separation of powers by more clearly distinguishing the
legislative from the executive branch.20

Conversely, at least one tribal group, the Navajo Nation, whose eighty-
eight council delegates make up the largest legislative body of any indigenous
community, have had serious discussions about the benefits of reducing the
size of their council to twenty-four members. A tribal-wide referendum on
this issue in September 2000 showed that many Navajos supported the idea
(22,016 voted in favor, 9,319 were opposed), but the measure was not enacted
because a minimum of 50 percent plus one of the total number of registered
voters would have had to agree to it. The final tally was well short of the
46,131 votes that would have had to be cast.21

Two other issues, with both internal and external dimensions, are also
deeply troubling for tribal nations. First, of all racial/ethnic groups in the
United States, American Indians have the highest intergroup marriage rate
(marriage between persons of different races), at over 50 percent, according to
a recent study.22 By comparison, whites intermarry less than 5 percent of the
time, while the figure for African Americans is less than 10 percent. Such a

264 CHAPTER 10



high rate of intergroup marriage for Indians raises profound questions about
the future meaning of tribal sovereignty and how tribes will define their citi-
zenry, and will almost surely have an impact on the trust relationship.

Finally, while crime rates are falling dramatically across much of America,
in Indian Country the opposite is occurring. Alcohol-related crimes, gang
activity, and interracial crimes are rampant and threaten to engulf tribal judi-
cial systems already understaffed, undertrained, and underfunded. In the most
comprehensive report yet on crime in Indian Country, the Justice Department
announced that their findings reveal a disturbing picture of victimization of
American Indians and Alaska Natives. The rate of violent crimes estimated
from self-reported victimization for American Indians is well above that of
other U.S. racial or ethnic groups and is more than twice the national average.
This disparity in the rates of exposure to violence affecting American Indians
occurs across age groups, housing locations, and by gender.

Of this violence, the most disturbing data from a tribal perspective is that
the suicide rate—especially among Indian youth—continues to rise, although
it has declined for the general population. The rate of teen suicide among
Native youth is three times the national average, although in some states the
rate can be as high as eight times that of other racial/ethnic groups. On the
Red Lake Reservation (central Minnesota) alone, in 2004 there were sixty-
nine attempted suicides by young people.23

CONCLUSION

The issues confronting indigenous nations in the United States are myriad
and the challenges are enormous. But the larger problems of forced removal,
reservation confinement, cultural genocide, and termination have been con-
fronted and surmounted before. And there are indications that as difficult as
conditions appear at the present, from both internal and external perspec-
tives, tribal nations are working hard to find ways to make the necessary
adjustments to keep their peoples, their remaining lands and resources, and
their cultures moving forward.

Hence we find that solutions to the four complicated political, economic,
and geographic quandaries identified in the beginning of this text have not yet
been found. First, tribes, as governing bodies, still face the conflicting tasks of
providing social services for their constituents but also operating profitable
and competitive businesses. Second, tribes do have the right and the desire to
exercise self-determination, but the federal government often defines its trust
responsibility to tribes in a paternalistic manner that contradicts tribal self-
determination.

Third, Indians are tribal citizens, but they also are entitled to the rights
accorded them as state and federal citizens. Finally, tribal governments repre-
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sent separate nations inhabiting territorial units where the U.S. Constitution
is still largely inapplicable; but over time and as a result of the unpredictable
mixture of human evolution, federal policies, and intermarriage some Indian
reservations have become home to a majority of non-Indians over whom
tribal governments have a variable measure of jurisdiction.

The first quandary is one tribes continue to struggle with. Some tribes
have had their burden eased somewhat because of gaming revenues, but the
issue of constitutional reform is an ongoing problematic for many tribes and
crises erupt frequently in Indian Country as the level of corruption in tribal
government appears to be on the rise.24 Quandary two also remains problem-
atic. Even as tribes have reclaimed some of their long dormant and stymied
powers of self-governance, they continue to be confronted by an agency, the
BIA, that seeks to retain a powerful measure of control over the decision-
making authority of tribes. The BIA’s response to the trust fund scandal
exemplifies its desire to retain this control, in the face of compelling evidence
that many tribes are in the better position to administer their own funds
through direct relations with Congress.

Quandary three also continues to cause Indians and non-Indians great
difficulties. Individual Indians, enfranchised by federal law in 1924 and
gradually extended the franchise by states, still find that their political,
property, and civil rights may be diminished or ended by federal or state
action, especially when the rights being expressed or exercised, say, the
right to practice a traditional religious ceremony, are determined to be in
conflict with the desires of a state or federal agency. Non-Indians are some-
times troubled by what they perceive are “extra” rights and benefits that
tribal members enjoy.

An example is when Indians are exercising an off-reservation treaty right
to hunt or fish which conflicts with the state’s hunting and fishing regula-
tions. Another example involves the issue of taxation, with tribal members
being exempt from many state and some federal taxes, an exemption which
confuses non-Indians who are unaware of the historical or legal basis for such
exemptions. The lack of educational curriculum materials explaining why
tribal members enjoy these and other rights and exemptions is a fundamental
issue that begs for greater attention.

Finally, quandary four centers around the scope of tribal government pow-
ers over non-Indians. Historically, tribes often had criminal and civil jurisdic-
tion over non-Indians who ventured into their lands. Over time, however,
various treaties, federal policies, and court cases have sought to reduce the
amount of jurisdiction tribal courts may exercise over non-Indians. Tribes
have resisted such diminishments of their inherent powers, but many now
concede that while they lack criminal jurisdiction over non-Indians, they
should retain civil jurisdiction over non-member Indians and non-Indians.
Tribal jurisdiction over non-member Indians was strongly reaffirmed in the
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2004 Lara decision, but civil jurisdiction over non-Indians has been severely
constrained by recent court cases, despite spirited resistance by tribes.25

The persistence of these quandaries evidences the strength and vitality,
yet precariousness of American Indian peoples, the nations within states,
who struggle to retain and wield political, economic, and cultural sovereignty
in an insecure political world.
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Indian Entities Recognized and Eligible to Receive Services 
from the United States Bureau of Indian Affairs as of 2005

♦ Absentee-Shawnee Tribe of Indians of Oklahoma
♦ Agua Caliente Band of Cahuilla Indians of the Agua Caliente Indian Reservation,

California
♦ Ak Chin Indian Community of the Maricopa (Ak Chin) Indian Reservation, Arizona
♦ Alabama-Coushatta Tribes of Texas
♦ Alabama-Quassarte Tribal Town, Oklahoma
♦ Alturas Indian Rancheria, California
♦ Apache Tribe of Oklahoma
♦ Arapahoe Tribe of the Wind River Reservation, Wyoming
♦ Aroostook Band of Micmac Indians of Maine
♦ Assiniboine and Sioux Tribes of the Fort Peck Indian Reservation, Montana
♦ Augustine Band of Cahuilla Mission Indians of the Augustine Reservation, California

♦ Bad River Band of the Lake Superior Tribe of Chippewa Indians of the Bad River
Reservation, Wisconsin

♦ Barona Group of Capitan Grande Band of Mission Indians of the Barona Reservation,
California

♦ Bay Mills Indian Community of the Sault St. Marie Band of Chippewa Indians, Bay Mills
Reservation, Michigan

♦ Bear River Band of the Rohnerville Rancheria, California
♦ Berry Creek Rancheria of Maidu Indians of California
♦ Big Lagoon Rancheria, California
♦ Big Pine Band of Owens Valley Paiute Shoshone Indians of the Big Pine Reservation,

California
♦ Big Sandy Rancheria of Mono Indians of California
♦ Big Valley Rancheria of Pomo & Pit River Indians of California
♦ Blackfeet Tribe of the Blackfeet Indian Reservation of Montana
♦ Blue Lake Rancheria, California
♦ Bridgeport Paiute Indian Colony of California
♦ Buena Vista Rancheria of Me-Wuk Indians of California
♦ Burns Paiute Tribe of the Burns Paiute Indian Colony of Oregon

Appendix A

Federally Recognized Entities
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♦ Cabazon Band of Mission Indians, California
♦ Cachil DeHe Band of Wintun Indians of the Colusa Indian Community of the Colusa

Rancheria, California
♦ Caddo Nation of Oklahoma
♦ Cahto Indian Tribe of the Laytonville Rancheria, California
♦ Cahuilla Band of Mission Indians of the Cahuilla Reservation, California
♦ California Valley Miwok Tribe, California
♦ Campo Band of Diegueno Mission Indians of the Campo Indian Reservation, California
♦ Capitan Grande Band of Diegueno Mission Indians of California
♦ Catawba Indian Nation (a.k.a. Catawba Tribe of South Carolina)
♦ Cayuga Nation of New York
♦ Cedarville Rancheria, California
♦ Chemehuevi Indian Tribe of the Chemehuevi Reservation, California
♦ Cher-Ae Heights Indian Community of the Trinidad Rancheria, California
♦ Cherokee Nation, Oklahoma
♦ Cheyenne-Arapaho Tribes of Oklahoma
♦ Cheyenne River Sioux Tribe of the Cheyenne River Reservation, South Dakota
♦ Chickasaw Nation, Oklahoma
♦ Chicken Ranch Rancheria of Me-Wuk Indians of California
♦ Chippewa-Cree Indians of the Rocky Boy’s Reservation, Montana
♦ Chitimacha Tribe of Louisiana
♦ Choctaw Nation of Oklahoma
♦ Citizen Potawatomi Nation, Oklahoma
♦ Cloverdale Rancheria of Pomo Indians of California
♦ Cocopah Tribe of Arizona
♦ Coeur D’Alene Tribe of the Coeur D’Alene Reservation, Idaho
♦ Cold Springs Rancheria of Mono Indians of California
♦ Colorado River Indian Tribes of the Colorado River Indian Reservation, Arizona and

California
♦ Comanche Nation, Oklahoma
♦ Confederated Salish & Kootenai Tribes of the Flathead Reservation, Montana
♦ Confederated Tribes and Bands of the Yakama Indian Nation of the Yakama Reservation,

Washington
♦ Confederated Tribes of the Chehalis Reservation, Washington
♦ Confederated Tribes of the Colville Reservation, Washington
♦ Confederated Tribes of the Coos, Lower Umpqua and Siuslaw Indians of Oregon
♦ Confederated Tribes of the Goshute Reservation, Nevada and Utah
♦ Confederated Tribes of the Grand Ronde Community of Oregon
♦ Confederated Tribes of the Siletz Reservation, Oregon
♦ Confederated Tribes of the Umatilla Reservation, Oregon
♦ Confederated Tribes of the Warm Springs Reservation of Oregon
♦ Coquille Tribe of Oregon
♦ Cortina Indian Rancheria of Wintun Indians of California
♦ Coushatta Tribe of Louisiana
♦ Cow Creek Band of Umpqua Indians of Oregon
♦ Coyote Valley Band of Pomo Indians of California
♦ Crow Creek Sioux Tribe of the Crow Creek Reservation, South Dakota
♦ Crow Tribe of Montana

♦ Death Valley Timbi-Sha Shoshone Band of California
♦ Delaware Tribe of Indians, Oklahoma
♦ Delaware Nation, Oklahoma
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♦ Dry Creek Rancheria of Pomo Indians of California
♦ Duckwater Shoshone Tribe of the Duckwater Reservation, Nevada

♦ Eastern Band of Cherokee Indians of North Carolina
♦ Eastern Shawnee Tribe of Oklahoma
♦ Elem Indian Colony of Pomo Indians of the Sulphur Bank Rancheria, California
♦ Elk Valley Rancheria, California
♦ Ely Shoshone Tribe of Nevada
♦ Enterprise Rancheria of Maidu Indians of California
♦ Ewiiaapaayp Band of Kumeyaay Indians, California

♦ Federated Indians of Graton Rancheria
♦ Flandreau Santee Sioux Tribe of South Dakota
♦ Forest County Potawatomi Community, Wisconsin
♦ Fort Belknap Indian Community of the Fort Belknap Reservation of Montana
♦ Fort Bidwell Indian Community of the Fort Bidwell Reservation of California
♦ Fort Independence Indian Community of Paiute Indians of the Fort Independence

Reservation, California
♦ Fort McDermitt Paiute and Shoshone Tribes of the Fort McDermitt Indian Reservation,

Nevada and Oregon
♦ Fort McDowell Mohave-Apache Community of the Fort McDowell Indian Reservation,

Arizona
♦ Fort Mojave Indian Tribe of Arizona, California & Nevada
♦ Fort Sill Apache Tribe of Oklahoma

♦ Gila River Indian Community of the Gila River Indian Reservation, Arizona
♦ Grand Traverse Band of Ottawa & Chippewa Indians of Michigan
♦ Greenville Rancheria of Maidu Indians of California
♦ Grindstone Indian Rancheria of Wintun-Wailaki Indians of California
♦ Guidiville Rancheria of California

♦ Hannahville Indian Community, Michigan
♦ Havasupai Tribe of the Havasupai Reservation, Arizona
♦ Ho-Chunk Nation of Wisconsin (formerly known as the Wisconsin Winnebago 

Tribe)
♦ Hoh Indian Tribe of the Hoh Indian Reservation, Washington
♦ Hoopa Valley Tribe, California
♦ Hopi Tribe of Arizona
♦ Hopland Band of Pomo Indians of the Hopland Rancheria, California
♦ Houlton Band of Maliseet Indians of Maine
♦ Hualapai Indian Tribe of the Hualapai Indian Reservation, Arizona
♦ Huron Potawatomi, Inc., Michigan

♦ Inaja Band of Diegueno Mission Indians of the Inaja and Cosmit Reservation,
California

♦ Ione Band of Miwok Indians of California
♦ Iowa Tribe of Kansas and Nebraska
♦ Iowa Tribe of Oklahoma

♦ Jackson Rancheria of Me-Wuk Indians of California
♦ Jamestown S’Klallam Tribe of Washington
♦ Jamul Indian Village of California



♦ Jena Band of Choctaw Indians, Louisiana
♦ Jicarilla Apache Nation, New Mexico

♦ Kaibab Band of Paiute Indians of the Kaibab Indian Reservation, Arizona
♦ Kalispel Indian Community of the Kalispel Reservation, Washington
♦ Karuk Tribe of California
♦ Kashia Band of Pomo Indians of the Stewarts Point Rancheria, California
♦ Kaw Nation, Oklahoma
♦ Keweenaw Bay Indian Community, Michigan
♦ Kialegee Tribal Town, Oklahoma
♦ Kickapoo Traditional Tribe of Texas
♦ Kickapoo Tribe of Indians of the Kickapoo Reservation in Kansas
♦ Kickapoo Tribe of Oklahoma
♦ Kiowa Indian Tribe of Oklahoma
♦ Klamath Indian Tribe of Oregon
♦ Kootenai Tribe of Idaho

♦ La Jolla Band of Luiseno Mission Indians of the La Jolla Reservation, California
♦ La Posta Band of Diegueno Mission Indians of the La Posta Indian Reservation, California
♦ Lac Courte Oreilles Band of Lake Superior Chippewa Indians of Wisconsin
♦ Lac du Flambeau Band of Lake Superior Chippewa Indians of the Lac du Flambeau

Reservation of Wisconsin
♦ Lac Vieux Desert Band of Lake Superior Chippewa Indians of Michigan
♦ Las Vegas Tribe of Paiute Indians of the Las Vegas Indian Colony, Nevada
♦ Little River Band of Ottawa Indians of Michigan
♦ Little Traverse Bay Bands of Odawa Indians of Michigan
♦ Los Coyotes Band of Cahuilla and Cupeno Indians of the Los Coyotes Reservation,

California
♦ Lovelock Paiute Tribe of the Lovelock Indian Colony, Nevada
♦ Lower Brulé Sioux Tribe of the Lower Brulé Reservation, South Dakota
♦ Lower Elwha Tribal Community of the Lower Elwha Reservation, Washington
♦ Lower Lake Rancheria of California
♦ Lower Sioux Indian Community in the State of Minnesota
♦ Lummi Tribe of the Lummi Reservation, Washington
♦ Lytton Rancheria of California

♦ Makah Indian Tribe of the Makah Indian Reservation, Washington
♦ Manchester Band of Pomo Indians of the Manchester-Point Arena Rancheria, California
♦ Manzanita Band of Diegueno Mission Indians of the Manzanita Reservation, California
♦ Mashantucket Pequot Tribe of Connecticut
♦ Match-e-be-nash-she-wish Band of Potawatomi Indians of Michigan
♦ Mechoopda Indian Tribe of Chico Rancheria, California
♦ Menominee Indian Tribe of Wisconsin
♦ Mesa Grande Band of Diegueno Mission Indians of the Mesa Grande Reservation,

California
♦ Mescalero Apache Tribe of the Mescalero Reservation, New Mexico
♦ Miami Tribe of Oklahoma
♦ Miccosukee Tribe of Indians of Florida
♦ Middletown Rancheria of Pomo Indians of California
♦ Minnesota Chippewa Tribe, Minnesota (six component reservations: Bois Forte Band [Nett

Lake], Fond du Lac Band, Grand Portage Band, Leech Lake Band, Mille Lacs Band, White
Earth Band)
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♦ Mississippi Band of Choctaw Indians, Mississippi
♦ Moapa Band of Paiute Indians of the Moapa River Indian Reservation, Nevada
♦ Modoc Tribe of Oklahoma
♦ Mohegan Indian Tribe of Connecticut
♦ Mooretown Rancheria of Maidu Indians of California
♦ Morongo Band of Cahuilla Mission Indians of the Morongo Reservation, California
♦ Muckleshoot Indian Tribe of the Muckleshoot Reservation, Washington
♦ Muscogee (Creek) Nation, Oklahoma

♦ Narragansett Indian Tribe of Rhode Island
♦ Navajo Nation of Arizona, New Mexico & Utah
♦ Nez Percé Tribe of Idaho
♦ Nisqually Indian Tribe of the Nisqually Reservation, Washington
♦ Nooksack Indian Tribe of Washington
♦ Northern Cheyenne Tribe of the Northern Cheyenne Indian Reservation, Montana
♦ Northfork Rancheria of Mono Indians of California
♦ Northwestern Band of Shoshoni Nation of Utah (Washakie)

♦ Oglala Sioux Tribe of the Pine Ridge Reservation, South Dakota
♦ Omaha Tribe of Nebraska
♦ Oneida Nation of New York
♦ Oneida Tribe of Indians of Wisconsin
♦ Onondaga Nation of New York
♦ Osage Tribe, Oklahoma
♦ Ottawa Tribe of Oklahoma
♦ Otoe-Missouria Tribe of Indians, Oklahoma

♦ Paiute Indian Tribe of Utah Cedar City Band of Paiutes, Kanosh Band of Paiutes,
Koosharem Band of Paiutes, Indian Peaks Band of Paiutes, and Shivwits Band of Paiutes

♦ Paiute-Shoshone Indians of the Bishop Community of the Bishop Colony, California
♦ Paiute-Shoshone Indians of the Lone Pine Community of the Lone Pine Reservation,

California
♦ Paiute-Shoshone Tribe of the Fallon Reservation and Colony, Nevada
♦ Pala Band of Luiseno Mission Indians of the Pala Reservation, California
♦ Pascua Yaqui Tribe of Arizona
♦ Paskenta Band of Nomlaki Indians of California
♦ Passamaquoddy Tribe of Maine
♦ Pauma Band of Luiseno Mission Indians of the Pauma & Yuima Reservation, California
♦ Pawnee Nation of Oklahoma
♦ Pechanga Band of Luiseno Mission Indians of the Pechanga Reservation, California
♦ Penobscot Tribe of Maine
♦ Peoria Tribe of Indians of Oklahoma
♦ Picayune Rancheria of Chukchansi Indians of California
♦ Pinoleville Rancheria of Pomo Indians of California
♦ Pit River Tribe, California (includes Big Bend, Lookout, Montgomery Creek, and Roaring

Creek Rancherias and XL Ranch)
♦ Poarch Band of Creek Indians of Alabama
♦ Pokagon Band of Potawatomi Indians, Michigan and Indiana
♦ Ponca Tribe of Indians of Oklahoma
♦ Ponca Tribe of Nebraska
♦ Port Gamble Indian Community of the Port Gamble Reservation, Washington
♦ Potter Valley Rancheria of Pomo Indians of California

FEDERALLY RECOGNIZED ENTITIES 273



274 APPENDIX A

♦ Prairie Band of Potawatomi Indians, Kansas
♦ Prairie Island Indian Community in the State of Minnesota
♦ Pueblo of Acoma, New Mexico
♦ Pueblo of Cochiti, New Mexico
♦ Pueblo of Isleta, New Mexico
♦ Pueblo of Jemez, New Mexico
♦ Pueblo of Laguna, New Mexico
♦ Pueblo of Nambe, New Mexico
♦ Pueblo of Picuris, New Mexico
♦ Pueblo of Pojoaque, New Mexico
♦ Pueblo of San Felipe, New Mexico
♦ Pueblo of San Ildefonso, New Mexico
♦ Pueblo of San Juan, New Mexico
♦ Pueblo of Sandia, New Mexico
♦ Pueblo of Santa Ana, New Mexico
♦ Pueblo of Santa Clara, New Mexico
♦ Pueblo of Santo Domingo, New Mexico
♦ Pueblo of Taos, New Mexico
♦ Pueblo of Tesuque, New Mexico
♦ Pueblo of Zia, New Mexico
♦ Puyallup Tribe of the Puyallup Reservation, Washington
♦ Pyramid Lake Paiute Tribe of the Pyramid Lake Reservation, Nevada

♦ Quapaw Tribe of Indians, Oklahoma
♦ Quartz Valley Indian Community of the Quartz Valley Reservation of California
♦ Quechan Tribe of the Fort Yuma Indian Reservation, California and Arizona
♦ Quileute Tribe of the Quileute Reservation, Washington
♦ Quinault Tribe of the Quinault Reservation, Washington

♦ Ramona Band or Village of Cahuilla Mission Indians of California
♦ Red Cliff Band of Lake Superior Chippewa Indians of Wisconsin
♦ Red Lake Band of Chippewa Indians, Minnesota
♦ Redding Rancheria, California
♦ Redwood Valley Rancheria of Pomo Indians of California
♦ Reno-Sparks Indian Colony, Nevada
♦ Resighini Rancheria, California (formerly known as the Coast Indian Community of Yurok

Indians of the Resighini Rancheria)
♦ Rincon Band of Luiseno Mission Indians of the Rincon Reservation, California
♦ Robinson Rancheria of Pomo Indians of California
♦ Rosebud Sioux Tribe of the Rosebud Indian Reservation, South Dakota
♦ Round Valley Indian Tribes of the Round Valley Reservation, California (formerly known

as the Covelo Indian Community)
♦ Rumsey Indian Rancheria of Wintun Indians of California

♦ Sac & Fox Nation of Missouri in Kansas and Nebraska
♦ Sac & Fox Nation, Oklahoma
♦ Sac & Fox Tribe of the Mississippi in Iowa
♦ Saginaw Chippewa Indian Tribe of Michigan
♦ Salt River Pima-Maricopa Indian Community of the Salt River Reservation, Arizona
♦ Samish Indian Tribe, Washington
♦ San Carlos Apache Tribe of the San Carlos Reservation, Arizona
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♦ San Juan Southern Paiute Tribe of Arizona
♦ San Manuel Band of Serrano Mission Indians of the San Manuel Reservation, California
♦ San Pasqual Band of Diegueno Mission Indians of California
♦ Santa Rosa Band of Cahuilla Mission Indians of the Santa Rosa Reservation, California
♦ Santa Rosa Indian Community of the Santa Rosa Rancheria, California
♦ Santa Ynez Band of Chumash Mission Indians of the Santa Ynez Reservation,

California
♦ Santa Ysabel Band of Diegueno Mission Indians of the Santa Ysabel Reservation,

California
♦ Santee Sioux Nation Nebraska
♦ Sauk-Suiattle Indian Tribe of Washington
♦ Sault Ste. Marie Tribe of Chippewa Indians of Michigan
♦ Scotts Valley Band of Pomo Indians of California
♦ Seminole Nation of Oklahoma
♦ Seminole Tribe of Florida—Dania, Big Cypress, Brighton, Hollywood, and Tampa

reservations
♦ Seneca Nation of New York
♦ Seneca-Cayuga Tribe of Oklahoma
♦ Shakopee Mdewakanton Sioux Community of Minnesota
♦ Shawnee Tribe of Oklahoma
♦ Sherwood Valley Rancheria of Pomo Indians of California
♦ Shingle Springs Band of Miwok Indians, Shingle Springs Rancheria (Verona Tract),

California
♦ Shoalwater Bay Tribe of the Shoalwater Bay Indian Reservation, Washington
♦ Shoshone Tribe of the Wind River Reservation, Wyoming
♦ Shoshone-Bannock Tribes of the Fort Hall Reservation of Idaho
♦ Shoshone-Paiute Tribes of the Duck Valley Reservation, Nevada
♦ Sisseton-Wahpeton Sioux Tribe of the Lake Traverse Reservation, South Dakota
♦ Skokomish Indian Tribe of the Skokomish Reservation, Washington
♦ Skull Valley Band of Goshute Indians of Utah
♦ Smith River Rancheria, California
♦ Snoqualmie Tribe, Washington
♦ Soboba Band of Luiseno Mission Indians of the Soboba Reservation, California
♦ Sokaogon Chippewa Community of the Mole Lake Band of Chippewa Indians, Wisconsin
♦ Southern Ute Indian Tribe of the Southern Ute Reservation, Colorado
♦ Spirit Lake Tribe, North Dakota (formerly known as the Devils Lake Sioux Tribe)
♦ Spokane Tribe of the Spokane Reservation, Washington
♦ Squaxin Island Tribe of the Squaxin Island Reservation, Washington
♦ St. Croix Chippewa Indians of Wisconsin, St. Croix Reservation
♦ St. Regis Band of Mohawk Indians of New York
♦ Standing Rock Sioux Tribe of North & South Dakota
♦ Stockbridge-Munsee Community of Mohican Indians of Wisconsin
♦ Stillaguamish Tribe of Washington
♦ Summit Lake Paiute Tribe of Nevada
♦ Suquamish Indian Tribe of the Port Madison Reservation, Washington
♦ Susanville Indian Rancheria, California
♦ Swinomish Indians of the Swinomish Reservation, Washington
♦ Sycuan Band of Diegueno Mission Indians of California

♦ Table Bluff Reservation—Wiyot Tribe, California
♦ Table Mountain Rancheria of California



♦ Te-Moak Tribes of Western Shoshone Indians of Nevada (four constituent bands: Battle
Mountain Band, Elko Band, South Fork Band, and Wells Band)

♦ Thlopthlocco Tribal Town, Oklahoma
♦ Three Affiliated Tribes of the Fort Berthold Reservation, North Dakota
♦ Tohono O’odham Nation of Arizona
♦ Tonawanda Band of Seneca Indians of New York
♦ Tonkawa Tribe of Indians of Oklahoma
♦ Tonto Apache Tribe of Arizona
♦ Torres-Martinez Band of Cahuilla Mission Indians of California
♦ Tulalip Tribes of the Tulalip Reservation, Washington
♦ Tule River Indian Tribe of the Tule River Reservation, California
♦ Tunica-Biloxi Indian Tribe of Louisiana
♦ Tuolumne Band of Me-Wuk Indians of the Tuolumne Rancheria of California
♦ Turtle Mountain Band of Chippewa Indians of North Dakota
♦ Tuscarora Nation of New York
♦ Twenty-Nine Palms Band of Luiseno Mission Indians of California

♦ United Auburn Indian Community of the Auburn Rancheria of California
♦ United Keetoowah Band of Cherokee Indians of Oklahoma
♦ Upper Lake Band of Pomo Indians of Upper Lake Rancheria of California
♦ Upper Sioux Community, Minnesota
♦ Upper Skagit Indian Tribe of Washington
♦ Ute Indian Tribe of the Uintah & Ouray Reservation, Utah
♦ Ute Mountain Tribe of the Ute Mountain Reservation, Colorado, New Mexico & Utah
♦ Utu Utu Gwaitu Paiute Tribe of the Benton Paiute Reservation, California

♦ Viejas (Baron Long) Group of Capitan Grande Band of Mission Indians of the Viejas
Reservation, California

♦ Walker River Paiute Tribe of the Walker River Reservation, Nevada
♦ Wampanoag Tribe of Gay Head (Aquinnah) of Massachusetts
♦ Washoe Tribe of Nevada & California (Carson Colony, Dresslerville Colony, Woodfords

Community, Stewart Community, and Washoe Ranches)
♦ White Mountain Apache Tribe of the Fort Apache Reservation, Arizona
♦ Wichita and Affiliated Tribes (Wichita, Keechi, Waco, and Tawakonie), Oklahoma
♦ Winnebago Tribe of Nebraska
♦ Winnemucca Indian Colony of Nevada
♦ Wyandotte Nation Oklahoma

♦ Yankton Sioux Tribe of South Dakota
♦ Yavapai-Apache Nation of the Camp Verde Indian Reservation, Arizona
♦ Yavapai-Prescott Tribe of the Yavapai Reservation, Arizona
♦ Yerington Paiute Tribe of the Yerington Colony and Campbell Ranch, Nevada
♦ Yomba Shoshone Tribe of the Yomba Reservation, Nevada
♦ Ysleta Del Sur Pueblo of Texas
♦ Yurok Tribe of the Yurok Reservation, California

♦ Zuni Tribe of the Zuni Reservation, New Mexico
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Native Entities within the State of Alaska Recognized and Eligible to Receive
Services from the United States Bureau of Indian Affairs as of 2005

♦ Native Village of Afognak
♦ Agdaagux Tribe of King Cove
♦ Native Village of Akhiok
♦ Akiachak Native Community
♦ Akiak Native Community
♦ Native Village of Akutan
♦ Village of Alakanuk
♦ Alatna Village
♦ Native Village of Aleknagik
♦ Algaaciq Native Village (St. Mary’s)
♦ Allakaket Village
♦ Native Village of Ambler
♦ Village of Anaktuvuk Pass
♦ Yupiit of Andreafski
♦ Angoon Community Association
♦ Village of Aniak
♦ Anvik Village
♦ Arctic Village (see Native Village of Venetie Tribal Government)
♦ Asa’carsarmiut Tribe (formerly Native Village of Mountain Village)
♦ Native Village of Atka
♦ Village of Atmautluak
♦ Atqasuk Village (Atkasook)
♦ Native Village of Barrow Inupiat Traditional Government (formerly Native Village of

Barrow)
♦ Beaver Village
♦ Native Village of Belkofski
♦ Village of Bill Moore’s Slough
♦ Birch Creek Village
♦ Native Village of Brevig Mission
♦ Native Village of Buckland
♦ Native Village of Cantwell
♦ Chalkyitsik Village
♦ Native Village of Chanega (a.k.a. Chenega)
♦ Cheesh-Na Tribe (formerly the Native Village of Chistechina)
♦ Village of Chefornak
♦ Chevak Native Village
♦ Chickaloon Native Village
♦ Native Village of Chignik
♦ Native Village of Chignik Lagoon
♦ Chignik Lake Village
♦ Chilkat Indian Village (Kluckwan)
♦ Chilkoot Indian Association (Haines)
♦ Chinik Eskimo Community (Golovin)
♦ Native Village of Chitina
♦ Native Village of Chuathbaluk (Russian Mission, Kuskokwim)
♦ Chuloonawick Native Village
♦ Circle Native Community
♦ Village of Clark’s Point
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♦ Native Village of Council
♦ Craig Community Association
♦ Village of Crooked Creek
♦ Curyung Tribal Council (formerly Native Village of Dillingham)
♦ Native Village of Deering
♦ Native Village of Diomede (a.k.a. Inalik)
♦ Village of Dot Lake
♦ Douglas Indian Association
♦ Native Village of Eagle
♦ Native Village of Eek
♦ Egegik Village
♦ Eklutna Native Village
♦ Native Village of Ekuk
♦ Ekwok Village
♦ Native Village of Elim
♦ Emmonak Village
♦ Evansville Village (a.k.a. Bettles Field)
♦ Native Village of Eyak (Cordova)
♦ Native Village of False Pass
♦ Native Village of Fort Yukon
♦ Native Village of Gakona
♦ Galena Village (a.k.a. Louden Village)
♦ Native Village of Gambell
♦ Native Village of Georgetown
♦ Native Village of Goodnews Bay
♦ Organized Village of Grayling (a.k.a. Holikachuk)
♦ Gulkana Village
♦ Native Village of Hamilton
♦ Healy Lake Village
♦ Holy Cross Village
♦ Hoonah Indian Association
♦ Native Village of Hooper Bay
♦ Hughes Village
♦ Huslia Village
♦ Hydaburg Cooperative Association
♦ Igiugig Village
♦ Village of Iliamna
♦ Inupiat Community of the Arctic Slope
♦ Iqurmuit Traditional Council (formerly Native Village of Russian Mission)
♦ Ivanoff Bay Village
♦ Kaguyak Village
♦ Organized Village of Kake
♦ Kaktovik Village (a.k.a. Barter Island)
♦ Village of Kalskag
♦ Village of Kaltag
♦ Native Village of Kanatak
♦ Native Village of Karluk
♦ Organized Village of Kasaan
♦ Native Village of Kasigluk
♦ Kenaitze Indian Tribe
♦ Ketchikan Indian Corporation
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♦ Native Village of Kiana
♦ King Island Native Community
♦ King Salmon Tribe
♦ Native Village of Kipnuk
♦ Native Village of Kivalina
♦ Klawock Cooperative Association
♦ Native Village of Kluti Kaah (a.k.a. Copper Center)
♦ Knik Tribe
♦ Native Village of Kobuk
♦ Kokhanok Village
♦ New Koliganek Village Council (formerly Koliganek Village)
♦ Native Village of Kongiganak
♦ Village of Kotlik
♦ Native Village of Kotzebue
♦ Native Village of Koyuk
♦ Koyukuk Native Village
♦ Organized Village of Kwethluk
♦ Native Village of Kwigillingok
♦ Native Village of Kwinhagak (a.k.a. Quinhagak)
♦ Native Village of Larsen Bay
♦ Lesnoi Village (a.k.a. Woody Island)
♦ Levelock Village
♦ Lime Village
♦ Village of Lower Kalskag
♦ Manley Hot Springs Village
♦ Manokotak Village
♦ Native Village of Marshall (a.k.a. Fortuna Ledge)
♦ Native Village of Mary’s Igloo
♦ McGrath Native Village
♦ Native Village of Mekoryuk
♦ Mentasta Traditional Council
♦ Metlakatla Indian Community, Annette Island Reserve
♦ Native Village of Minto
♦ Naknek Native Village
♦ Native Village of Nanwalek (a.k.a. English Bay)
♦ Native Village of Napaimute
♦ Native Village of Napakiak
♦ Native Village of Napaskiak
♦ Native Village of Nelson Lagoon
♦ Nenana Native Association
♦ New Stuyahok Village
♦ Newhalen Village
♦ Newtok Village
♦ Native Village of Nightmute
♦ Nikolai Village
♦ Native Village of Nikolski
♦ Ninilchik Village
♦ Native Village of Noatak
♦ Nome Eskimo Community
♦ Nondalton Village
♦ Noorvik Native Community
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♦ Northway Village
♦ Native Village of Nuiqsut (a.k.a. Nooiksut)
♦ Nulato Village
♦ Nunakauyarmint Tribe (formerly the Native Village of Toksook Bay)
♦ Native Village of Nunapitchuk
♦ Village of Ohogamiut
♦ Village of Old Harbor
♦ Orutsararmuit Native Village (a.k.a. Bethel)
♦ Oscarville Traditional Village
♦ Native Village of Ouzinkie
♦ Native Village of Paimiut
♦ Pauloff Harbor Village
♦ Pedro Bay Village
♦ Native Village of Perryville
♦ Petersburg Indian Association
♦ Native Village of Pilot Point
♦ Pilot Station Traditional Village
♦ Native Village of Pitka’s Point
♦ Platinum Traditional Village
♦ Native Village of Point Hope
♦ Native Village of Point Lay
♦ Native Village of Port Graham
♦ Native Village of Port Heiden
♦ Native Village of Port Lions
♦ Portage Creek Village (a.k.a. Ohgsenakale)
♦ Pribilof Islands Aleut Communities of St. Paul and St. George Islands
♦ Qagan Toyagungin Tribe of Sand Point Village
♦ Qawalangin Tribe of Unalaska
♦ Rampart Village
♦ Village of Red Devil
♦ Native Village of Ruby
♦ Saint George (see Pribilof Islands Aleut Communities of St. Paul and St. George Islands)
♦ Native Village of Saint Michael
♦ Saint Paul (see Pribilof Islands Aleut Communities of St. Paul and St. George Islands)
♦ Village of Salamatoff
♦ Native Village of Savoonga
♦ Organized Village of Saxman
♦ Native Village of Scammon Bay
♦ Native Village of Selawik
♦ Seldovia Village Tribe
♦ Shageluk Native Village
♦ Native Village of Shaktoolik
♦ Native Village of Sheldon’s Point
♦ Native Village of Shishmaref
♦ Shoonaq’ Tribe of Kodiak
♦ Native Village of Shungnak
♦ Sitka Tribe of Alaska
♦ Skagway Village
♦ Village of Sleetmute
♦ Village of Solomon
♦ South Naknek Village
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♦ Stebbins Community Association
♦ Native Village of Stevens
♦ Village of Stony River
♦ Takotna Village
♦ Native Village of Tanacross
♦ Native Village of Tanana
♦ Native Village of Tatitlek
♦ Native Village of Tazlina
♦ Telida Village
♦ Native Village of Teller
♦ Native Village of Tetlin
♦ Central Council of the Tlingit & Haida Indian Tribes
♦ Traditional Village of Togiak
♦ Tuluksak Native Community
♦ Native Village of Tuntutuliak
♦ Native Village of Tununak
♦ Twin Hills Village
♦ Native Village of Tyonek
♦ Ugashsik Village
♦ Umkumiute Native Village
♦ Native Village of Unalakleet
♦ Native Village of Unga
♦ Village of Venetie (see Native Village of Venetie Tribal Government)
♦ Native Village of Venetie Tribal Government (Arctic Village and Village of Venetie)
♦ Native Village of Wainwright
♦ Native Village of Wales
♦ Native Village of White Mountain
♦ Wrangell Cooperative Association
♦ Yakutat Tlingit Tribe

Source: http://www.doi.gov/leaders.pdf
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Appendix B

1778 Delaware–U.S. Treaty

TREATY WITH THE DELAWARE INDIANS, 1778
Articles of agreement and confederation, made and entered into by Andrew and Thomas Lewis,
Esquires, Commissioners for, and in Behalf of the United States of North-America of the one Part,
and Capt. White Eyes, Capt. John Kill Buck, Junior, and Capt. Pipe, Deputies and Chief Men of the
Delaware Nation of the other Part.

Article I

That all offences or acts of hostilities by one, or either of the contracting parties against the other,
be mutually forgiven, and buried in the depth of oblivion, never more to be had in remembrance.

Article II

That a perpetual peace and friendship shall from henceforth take place, and subsist between the
contracting parties aforesaid, through all succeeding generations: and if either of the parties are
engaged in a just and necessary war with any other nation or nations, that then each shall assist
the other in due proportion to their abilities, till their enemies are brought to reasonable terms of
accommodation: and that if either of them shall discover any hostile designs forming against the
other, they shall give the earliest notice thereof, that timeous measures may be taken to prevent
their ill effect.

Article III

And whereas the United States are engaged in a just and necessary war, in defence and support
of life, liberty and independence, against the King of England and his adherents, and as said King
is yet possessed of several posts and forts on the lakes and other places, the reduction of which is
of great importance to the peace and security of the contracting parties, and as the most practi-
cable way for the troops of the United States to some of the posts and forts is by passing through
the country of the Delaware nation, the aforesaid deputies, on behalf of themselves and their
nation, do hereby stipulate and agree to give a free passage through their country to the troops
aforesaid, and the same to conduct by the nearest and best ways to the posts, forts, or towns of
the enemies of the United States, affording to said troops such supplies of corn, meat, horses, or
whatever may be in their power for the accommodation of such troops, on the commanding offi-
cers, &c. paying, or engageing to pay, the full value of whatever they can supply them with. And
the said deputies, on the behalf of their nation, engage to join the troops of the United States
aforesaid, with such a number of their best and most expert warriors as they can spare, consistent



with their own safety, and act in concert with them; and for the better security of the old men,
women and children of the aforesaid nation, whilst their warriors are engaged against the com-
mon enemy, it is agreed on the part of the United States, that a fort of sufficient strength and
capacity be built at the expense of the said States, with such assistance as it may be in the power
of the said Delaware Nation to give, in the most convenient place, and advantageous situation,
as shall be agreed on by the commanding officer of the troops aforesaid, with the advice and con-
currence of the deputies of the aforesaid Delaware Nation, which fort shall be garrisoned by such
a number of the troops of the United States, as the commanding officer can spare for the present,
and hereafter by such numbers, as the wise men of the United States in council, shall think most
conducive to the common good.

Article IV

For the better security of the peace and friendship now entered into by the contracting parties,
against all infractions of the same by the citizens of either party, to the prejudice of the other, nei-
ther party shall proceed to the infliction of punishments on the citizens of the other, otherwise
than by securing the offender or offenders by imprisonment, or any other competent means, till a
fair and impartial trial can be had by judges or juries of both parties, as near as can be to the laws,
customs and usages of the contracting parties and natural justice: The mode of such trials to be
hereafter fixed by the wise men of the United States in Congress assembled, with the assistance
of such deputies of the Delaware nation, as may be appointed to act in concert with them in
adjusting this matter to their mutual liking. And it is further agreed between the parties aforesaid,
that neither shall entertain or give countenance to the enemies of the other, or protect in their
respective states, criminal fugitives, servants or slaves, but the same to apprehend, and secure and
deliver to the State or States, to which such enemies, criminals, servants or slaves respectively
belong.

Article V

Whereas the confederation entered into by the Delaware nation and the United States, renders
the first dependent on the latter for all the articles of clothing, utensils and implements of war, and
it is judged not only reasonable, but indispensably necessary, that the aforesaid Nation be sup-
plied with such articles from time to time, as far as the United States may have it in their power,
by a well-regulated trade, under the conduct of an intelligent, candid agent, with an adequate
salary, one more influenced by the love of his country, and a constant attention to the duties of
his department by promoting the common interest, than the sinister purposes of converting and
binding all the duties of his office to his private emolument: Convinced of the necessity of such
measures, the Commissioners of the United States, at the earnest solicitation of the deputies afore-
said, have engaged in behalf of the United States, that such a trade shall be afforded said nation,
conducted on such principles of mutual interest as the wisdom of the United States in Congress
assembled shall think most conducive to adopt for their mutual convenience.

Article VI

Whereas the enemies of the United States have endeavored, by every artifice in their power, to
possess the Indians in general with an opinion, that it is the design of the States aforesaid, to extir-
pate the Indians and take possession of their country: to obviate such false suggestion, the United
States do engage to guarantee to the aforesaid nation of Delawares, and their heirs, all their terri-
torial rights in the fullest and most ample manner, as it hath been bounded by former treaties, as
long as they the said Delaware nation shall abide by, and hold fast the chain of friendship now
entered into. And it is further agreed on between the contracting parties should it for the future be
found conducive for the mutual interest of both parties to invite any other tribes who have been
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friends to the interest of the United States, to join the present confederation, and to form a state
whereof the Delaware nation shall be the head, and have a representation in Congress: Provided,
nothing contained in this article to be considered as conclusive until it meets with the approba-
tion of Congress. And it is also the intent and meaning of this article, that no protection or coun-
tenance shall be afforded to any who are at present our enemies, by which they might escape the
punishment they deserve.

In Witness whereof, the parties have hereunto interchangeably set their hands and seals, at Fort
Pitt, September seventeenth, anno Domini one thousand seven hundred and seventy-eight.

Andrew Lewis,

Thomas Lewis,

White Eyes, his x mark,

The Pipe, his x mark

In presence of—
Lach’n McIntosh, brigadier-general, commander the Western Department.
Daniel Brodhead, colonel Eighth Pennsylvania Regiment,
W. Crawford, colonel,
John Campbell,
John Stephenson,
John Gibson, colonel Thirteenth Virginia Regiment,
A. Graham, brigade major,
Lach. McIntosh, jr., major brigade,
Benjamin Mills,
Joseph L. Finley, captain Eighth Pennsylvania Regiment,
John Finley, captain Eighth Pennsylvania Regiment.

Source: 7 Stat., 13–15.
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Appendix C

Remonstrance of Col. Peter Pitchlynn

REMONSTRANCE
of

COL. PETER PITCHLYNN, CHOCTAW DELEGATE,
AGAINST

The passage of the bill to unite under one government the several Indian tribes 
west of the Mississippi river.

February 3, 1849

Referred to the Committee on Indian Affairs, and ordered to be printed.

To the honorable the Senate and House of Representatives of the United States:
The undersigned has seen, with feeling of the deepest anxiety, that a bill is now pending before

Congress to combine under one territorial government all the Indian tribes in the region west of
Missouri and Arkansas, south of the Platte river, and north of Texas, known as the Indian Territory.

This seems founded, no doubt, in the purest philanthropy, and in an earnest desire for the best
interests of the Indians; is beautiful in theory, but in practice, would be destructive to all the long
cherished hopes of the friends of the red men, as it would introduce discord, dissension, and strife
among them.

To a full appreciation of the objections here urged, a thorough knowledge of the various tribes
proposed to be embraced by the bill, with their present condition, habits, modes of living, preju-
dices, &c., is essential, an outline of which I propose here to give.

Each of these tribes hold the country they occupy by tenures differing from the others, and
according to the terms of the several treaties by which they have acquired them from the United
States, and all independent of each other.

They have been separate and independent of each other from time immemorial, and are
exceedingly sensitive in relation to any matters that may affect this independence.

They occupy different platforms in civilization; some being nearly wholly civilized, others par-
tially so, and others, again, retaining the wandering habits of their fathers, may properly be
termed hunter tribes.

Their languages are wholly different; most of the tribes do not understand each other.
There is no community of interest among them, as must be manifest from the foregoing state-

ments; for that which will promote the interest of the hunters, induces the agriculturists to idle
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their time and neglect their farms. Nor is their any commercial intercourse among them and
indeed there is but little intercourse of any kind whatever.

Their laws and customs are wholly different—that which is regarded as a virtue by the civilized
Indians, being considered as a weakness by the hunters; and those actions which are regarded as
manly and heroic by the wandering tribes, are vices of the darkest character among the others.

There can be no system of judiciary established in which all these tribes would unite; even if
one suitable to the condition of the whole could be devised.

With these facts before you, gentlemen, I would respectfully ask, how could a legislature be
organized in which the whole were represented? And from which tribe or nation could the dele-
gate be selected to represent them on the floor of Congress?

If each nation had an equal representation, it would be clearly inconsistent with the first prin-
ciples of a republican government and would not be tolerated by the well informed; and if they
had not, the populous and civilized would be regarded with jealousy and envy by the others, and
the whole plan would be regarded as a scheme to bring the latter under subjection to the former,
and the harmony and good understanding that now generally prevail, would be broken up, and
discord and jealousy grow up which would extend through many ages. By whom would the del-
egates from the wandering tribes be elected? Could the ballot box be introduced among them? Or
would they relinquish the pleasures or profits of the chase for a moment to exercise the right of
franchise, so dear to the civilized man, but the value of which is wholly unknown to the savage.

But suppose this legislature elected and assembled then comes the strife for precedence, and
most likely the whole would break up without organizing, with ill blood excited never to re-
assemble. Should the spirit of forbearance enable them to organize, and the transaction of busi-
ness be commenced, every article read, and every speech made, even the very call for order
would have to be repeated by eight or ten interpreters in as many different languages, producing
endless delay and confusion. Next would come legislation; and as the protection of persons and
property would be the question of the greatest importance among the civilized Indians, the first
bill introduced would probably be to suppress and punish piracy—that is, in plain English, to pre-
vent murder and robbery—as soon as this was interpreted to the delegates from the wandering
tribes, they would consider it in the same light as your honors would a proposition to punish hon-
esty and truth; and if the bill did not produce the very crimes it was intended to prevent, they
would, at least, at once and forever quit the legislature.

Thus far, gentlemen I have addressed you on the general subject, and I hope I have convinced
your judgment of the evils of this scheme. But, gentlemen, I am a Choctaw and while I deprecate
this scheme as fruitful of evil, and only evil, to all the Indian tribes, in behalf of my own people,
I earnestly beseech that this calamity may not be visited upon them.

We have ever been the friends of the Americans, and have fought for them in both their wars
with England, and were ready and willing to fight again in their recent conflict with Mexico, had
our services been desired. From the time that our fathers took the great Washington by the hand,
we have followed his counsels. For a mere pittance we yielded to you our country in Mississippi,
the most beautiful and productive, rendered dear to us by the associations of our youth, the tra-
ditions of our people, and the graves of our fathers. We had learned the great truths of Christian-
ity, and the arts of agriculture and civilized life, yet we gave up all, sought a new home in the far-
off wilderness, and with the perseverance and industry which are the characteristics of our
people, have made of that wilderness rich and fruitful farms and flourishing villages. We will not
attempt to depict the trials, tribulations, and misfortunes that attended us in our emigration. Your
time will not permit it, nor could the talents of man accomplish it unless aided by divine inspira-
tion. “We were broken, but not consumed, cast down, but not dismayed.” We immediately
encouraged the mechanical and agricultural arts, built churches, established schools, and
enacted laws for the encouragement of virtue and the suppression and punishment of vice. Our
constitution is purely republican, the gospel ministry is well sustained, and our schools are of a



high order. Our people are increasing in numbers. Peace dwells within our limits, and plen-
teousness within our borders.

Schools, civilization upon Christian principles, agriculture, temperance and morality are the
only politics we have among us; and adhering to these few primary and fundamental principles
of human happiness, we have flourished and prospered: hence we want none others. We wish,
simply to be let alone and permitted to pursue the even tenor of our way.

We look with gloomy forebodings to the passage of this bill, and should it be the pleasure of
Congress to enact it we earnestly pray that we (the Choctaws) may be excluded from the opera-
tions of it. Bad men will use it as a means of introducing discord and confusion among our peo-
ple and finally driving them from their present happy home to wander on the shores of the Pacific,
or sink in its deep waters.

This scheme, as I have remarked, may be beautiful in theory but it is the beauty of the summer
cloud that rises in the west, its borders tipped with golden sunlight, and ascending in majesty it
towers to the zenith, filling the beholder with wonder and awe; but the forked lightening is within
that cloud, and its bolts scatter death around; the wild hurricane is within its bosom and it is let
loose to scatter the blast and to destroy! Let not the red men be smitten by its fury! Remember
what they were, and what they are! And grant, Heavenly Father, that whatever offence may have
been committed by our ancestors for which our people have been so scattered and pealed, that
it may be atoned for before this last and worst judgment shall be visited upon us.

It may be thought that I write with too much feeling; but let it be remembered, that the history
and character of nearly all these tribes are familiar to me—that I have spent my life among them,
and hence my anticipations of the future are based upon the history of the past, and not upon
mere speculation and my country, my people, my home and my children, all that can stimulate a
man, are at stake in this matter.

Let me again earnestly entreat that the bill now before you may be carefully considered, and
that the happiness, nay, the very existence, of my own people and these tribes, may not be jeop-
ardized, if not sacrificed, without the most careful consideration and the fullest inquiry.

And your memorialist will ever pray, &c.
P. P. PITCHLYNN,
Choctaw delegate to the United States government. WASHINGTON CITY, D.C.
January 20, 1849

Source: House, Miscellaneous Documents, No. 35. 30th Cong., 2d sess., 1849.
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Appendix D

Talton v. Mayes (1896)

TALTON v. MAYES
SUPREME COURT OF THE UNITED STATES

163 U.S. 376; 16 S. Ct. 986; 1896 U.S. LEXIS 2276; 41 L. Ed. 196
Argued April 16, 17, 1896.

May 18, 1896, Decided

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES
FOR THE WESTERN DISTRICT OF ARKANSAS.

On February 15, 1893, a petition for habeas corpus was filed in the District Court of the United
States for the Western District of Arkansas, setting forth that the plaintiff therein (who is the appel-
lant here) was, on the 31st day of December, 1892, convicted, on a charge of murder, in a spe-
cial Supreme Court of the Cherokee nation, Cooweeskoowee District, and sentenced to be
hanged on February 28, 1893, and that petitioner was then held, awaiting the time of execution,
in the national jail at Tahlequah, Indian Territory, by Wash. Mayes, high sheriff of the Cherokee
nation. It was further alleged that the petitioner was deprived of his liberty without due process of
law; that he was in confinement in contravention to the Constitution and laws of the United
States, and also in violation of the constitution and laws of the Cherokee nation. These con-
tentions rested upon the averment that the indictment under which he had been tried and con-
victed was void because returned by a body consisting of five grand jurors, which was not only
an insufficient number to constitute a grand jury under the Constitution and laws of the United
States, but also was wholly inadequate to compose such jury under the laws of the Cherokee
nation, which, it was alleged, provided for a grand jury of thirteen, of which number a majority
was necessary to find an indictment. The petitioner, moreover, averred that he had not been tried
by a fair and impartial jury, and that many gross irregularities and errors to his prejudice had been
committed on the trial. The district judge issued the writ, which was duly served upon the high
sheriff, who produced the body of the petitioner and made return setting up the conviction and
sentence as justifying the detention of the prisoner. Incorporated in the return was a transcript of
the proceedings in the Cherokee court had upon the indictment and trial of the petitioner. In the
copy of the indictment contained in the original transcript, filed in this court, it was recited that
the indictment was found by the grand jury on the 1st day of December, 1892, while the offence
therein stated was alleged to have been committed “on or about the 3rd day of December, 1892.”
The evidence contained in the transcript, however, showed that the offence was committed on
November 3, 1892, and in a supplement to the transcript, filed in this court, it appears that said



date was given in the indictment. No motion or demurrer or other attack upon the sufficiency of
the indictment was made upon the trial in the Cherokee court based upon the ground that the
offence was stated in the indictment to have been committed on a date subsequent to the finding
of the indictment, nor is there any specification of error of that character contained in the petition
for the allowance of the writ of habeas corpus. After hearing, the district judge discharged the writ
and remanded the petitioner to the custody of the sheriff, and from this judgment the appeal now
under consideration was allowed.

SYLLABUS: The crime of murder committed by one Cherokee Indian upon the person of
another within the jurisdiction of the Cherokee nation is not an offence against the United States,
but an offence against the local laws of the Cherokee nation; and the statutes of the United States
which provide for an indictment by a grand jury, and the number of persons who shall constitute
such a body, have no application.

The Fifth Amendment to the Constitution does not apply to local legislation of the Cherokee
nation, so as to require all prosecutions for offences committed against the laws of that nation to
be initiated by a grand jury in accordance with the provisions of that amendment.

The question whether a statute of the Cherokee nation which was not repugnant to the Consti-
tution of the United States or in conflict with any treaty or law of the United States had been
repealed by another statute of that nation, and the determination of what was the existing law of
the Cherokee nation as to the constitution of the grand jury, is solely a matter within the jurisdic-
tion of the courts of that nation, and the decision of such a question in itself necessarily involves
no infraction of the Constitution of the United States.

COUNSEL: Mr. Leonidas D. Yarrell for appellant. Mr. Elijah V. Brookshire and Mr. Benjamin T.
Duval were on his brief.

Mr. R. C. Garland for appellee. Mr. A. H. Garland and Mr. William M. Cravens were on his brief.

OPINION BY: WHITE

OPINION: Mr. JUSTICE WHITE, after stating the case, delivered the opinion of the court.

Prior to May, 1892, a law enacted by the legislature of the Cherokee nation made it the duty of
the judges of the Circuit and District Courts of the nation, fourteen days before the commence-
ment of the first regular term of said courts, to furnish to the sheriff a list of the names of five per-
sons, who should be summoned by the sheriff to act as grand jurors for that district during the
year. The first regular term of the courts named commenced on the second Monday in May. On
November 28, 1892, a law was enacted providing for the summoning and empaneling of a grand
jury of thirteen, the names of the persons to compose such jury to be furnished to the sheriff, as
under the previous law, fourteen days before the commencement of the regular term of the Cir-
cuit and District Courts. There was no express repeal of the provisions of the prior law. Under the
terms of the act of November 28, 1892, a grand jury could not have been empaneled before the
term beginning on the second Monday of May, 1893. The indictment in question was returned in
December, 1892, by a grand jury consisting of five persons, which grand jury had been empan-
eled under the prior law, to serve during the year 1892. The right of the appellant to the relief
which he seeks must exist, if at all, by virtue of section 753 of the Revised Statutes of the United
States, which is as follows:

The writ of habeas corpus shall in no case extend to a prisoner in jail, unless where he
is in custody under or by color of the authority of the United States, or is committed for
trial before some court thereof, or is in custody for an act done or omitted in pursuance
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of a law of the United States, or of an order, process or decree of a court or judge thereof,
or is in custody in violation of the Constitution or of a law or treaty of the United States;
or, being a subject or citizen of a foreign State, and domiciled therein, is in custody for
an act done or omitted under any alleged right, title, authority, privilege, protection or
exemption claimed under the commission, or order, or sanction of any foreign State, or
under color thereof, the validity and effect whereof depend upon the law of nations; or
unless it is necessary to bring the prisoner into court to testify.

Appellant and the person he was charged with having murdered were both Cherokee Indians,
and the crime was committed within the Cherokee territory.

To bring himself within the statute, the appellant asserts, 1st, that the grand jury, consisting only
of five persons, was not a grand jury within the contemplation of the Fifth Amendment to the Con-
stitution, which it is asserted is operative upon the Cherokee nation in the exercise of its legisla-
tive authority as to purely local matters; 2d, that the indictment by a grand jury thus constituted
was not due process of law within the intendment of the Fourteenth Amendment; 3d, even if the
law of the Cherokee nation providing for a grand jury of five was valid under the Constitution of
the United States such law had been repealed, and was not therefore in existence at the time the
indictment was found. A decision as to the merits of these contentions involves a consideration of
the relation of the Cherokee nation to the United States, and of the operation of the constitutional
provisions relied on upon the purely local legislation of that nation.

By treaties and statutes of the United States the right of the Cherokee nation to exist as an
autonomous body, subject always to the paramount authority of the United States, has been rec-
ognized. And from this fact there has consequently been conceded to exist in that nation power
to make laws defining offences and providing for the trial and punishment of those who violate
them when the offences are committed by one member of the tribe against another one of its
members within the territory of the nation.

Thus, by the fifth article of the treaty of 1835, 7 Stat. 478, 481, it is provided:

The United States hereby covenant and agree that the lands ceded to the Cherokee
nation in the foregoing article shall, in no future time without their consent, be included
within the territorial limits or jurisdiction of any State or Territory. But they shall secure
to the Cherokee nation the right by their national councils to make and carry into effect
all such laws as they may deem necessary for the government and protection of the per-
sons and property within their own country belonging to their people or such persons as
have connected themselves with them: Provided always that they shall not be inconsis-
tent with the Constitution of the United States and such acts of Congress as have been
or may be passed regulating trade and intercourse with the Indians; and also, that they
shall not be considered as extending to such citizens and army of the United States as
may travel or reside in the Indian country by permission according to the laws and reg-
ulations established by the government of the same.

This guarantee of self government was reaffirmed in the treaty of 1868, 14 Stat. 799, 803, the
thirteenth article of which reads as follows:

Article XIII. The Cherokees also agree that a court or courts may be established by the
United States in said territory, with such jurisdiction and organized in such manner as
may be prescribed by law: Provided, That the judicial tribunals of the nation shall be
allowed to retain exclusive jurisdiction in all civil and criminal cases arising within their
country in which members of the nation, by nativity or adoption, shall be the only par-
ties, or where the cause of action shall arise in the Cherokee nation, except as otherwise
provided in this treaty.
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So, also, in “An act to provide a temporary government for the Territory of Oklahoma, to
enlarge the jurisdiction of the United States court in the Indian Territory, and for other purposes,”
approved May 2, 1890, c. 182, 26 Stat. 81, it was provided, in section 30, as follows: “That the
judicial tribunals of the Indian nations shall retain exclusive jurisdiction in all civil and criminal
cases arising in the country in which members of the nation by nativity or by adoption shall be
the only parties; and as to all such cases the laws of the State of Arkansas extended over and put
in force in said Indian Territory by this act shall not apply.”

And section 31 of the last mentioned act closes with the following paragraph:

The Constitution of the United States and all general laws of the United States which
prohibit crimes and misdemeanors in any place within the sole and exclusive jurisdic-
tion of the United States except in the District of Columbia, and all laws relating to
national banking associations, shall have the same force and effect in the Indian Terri-
tory as elsewhere in the United States; but nothing in this act shall be so construed as to
deprive any of the courts of the civilized nations of exclusive jurisdiction over all cases
arising wherein members of said nations, whether by treaty, blood or adoption, are the
sole parties, nor so as to interfere with the right and powers of said civilized nations to
punish said members for violation of the statutes and laws enacted by their national
councils where such laws are not contrary to the treaties and laws of the United States.

The crime of murder committed by one Cherokee Indian upon the person of another within the
jurisdiction of the Cherokee nation is, therefore, clearly not an offence against the United States,
but an offence against the local laws of the Cherokee nation. Necessarily, the statutes of the
United States which provide for an indictment by a grand jury, and the number of persons who
shall constitute such a body, have no application, for such statutes relate only, if not otherwise
specially provided, to grand juries empaneled for the courts of and under the laws of the United
States.

The question, therefore, is, does the Fifth Amendment to the Constitution apply to the local leg-
islation of the Cherokee nation so as to require all prosecutions for offences committed against
the laws of that nation to be initiated by a grand jury organized in accordance with the provisions
of that amendment. The solution of this question involves an inquiry as to the nature and origin
of the power of local government exercised by the Cherokee nation and recognized to exist in it
by the treaties and statutes above referred to. Since the case of Barron v. Baltimore, 7 Pet. 243, it
has been settled that the Fifth Amendment to the Constitution of the United States is a limitation
only upon the powers of the General Government, that is, that the amendment operates solely on
the Constitution itself by qualifying the powers of the National Government which the Constitu-
tion called into being. To quote the language of Chief Justice Marshall, this amendment is limita-
tive of the “powers granted in the instrument itself and not of distinct governments framed by dif-
ferent persons and for different purposes. If these propositions be correct, the Fifth Amendment
must be understood as restraining the power of the General Government, not as applicable to the
States.” The cases in this court which have sanctioned this view are too well recognized to ren-
der it necessary to do more than merely refer to them. Fox v. Ohio, 5 How. 410, 424; Withers v.
Buckley, 20 How. 84; Twitchell v. The Commonwealth, 7 Wall. 321; Edwards v. Elliott, 21 Wall.
532, 557; Person v. Yewdall, 95 U.S. 294, 296; Davis v. Texas, 139 U.S. 651.

The case in this regard therefore depends upon whether the powers of local government exer-
cised by the Cherokee nation are Federal powers created by and springing from the Constitution
of the United States, and hence controlled by the Fifth Amendment to that Constitution, or
whether they are local powers not created by the Constitution, although subject to its general pro-
visions and the paramount authority of Congress. The repeated adjudications of this court have
long since answered the former question in the negative. In Cherokee Nation v. Georgia, 5 Pet. 1,
which involved the right of the Cherokee nation to maintain an original bill in this court as a for-
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eign State, which was ruled adversely to that right, speaking through Mr. Chief Justice Marshall,
this court said (p. 16):

Is the Cherokee nation a foreign State in the sense in which that term is used in the Con-
stitution?

The counsel for the plaintiffs have maintained the affirmative of this proposition with
great earnestness and ability. So much of the argument as was intended to prove the
character of the Cherokees as a State, as a distinct political society, separated from oth-
ers, capable of managing its own affairs and governing itself, has, in the opinion of a
majority of the judges, been completely successful. They have been uniformly treated as
a State from the settlement of our country. The numerous treaties made with them by the
United States recognize them as a people capable of maintaining the relations of peace
and war, of being responsible in their political character for any violation of their
engagements or for any aggression committed on the citizens of the United States by
any individual of their community. Laws have been enacted in the spirit of these treaties.
The acts of our government plainly recognize the Cherokee nation as a State, and the
courts are bound by those acts.

It cannot be doubted, as said in Worcester v. The State of Georgia, 6 Pet. 515, 559, that prior
to the formation of the Constitution treaties were made with the Cherokee tribes by which their
autonomous existence was recognized. And in that case Chief Justice Marshall also said (p. 559):

The Indian nations had always been considered as distinct, independent political com-
munities, retaining their original natural rights. . . . The very term “nation,” so generally
applied to them, means a “people distinct from others.” The Constitution, by declaring
treaties already made, as well as those to be made, to be the supreme law of the land,
has adopted and sanctioned the previous treaties with the Indian nations, and conse-
quently admits their rank among those powers who are capable of making treaties.

In reviewing the whole subject in Kagama v. United States, 118 U.S. 375, this court said
(p. 381):

With the Indians themselves these relations are equally difficult to define. They were,
and always have been, regarded as having a semi-independent position when they pre-
served their tribal relations; not as States, not as nations, not as possessed of the full
attributes of sovereignty, but as a separate people with the power of regulating their
internal and social relations, and thus far not brought under the laws of the Union, or of
the State within whose limits they resided.

True it is that in many adjudications of this court the fact has been fully recognized, that
although possessed of these attributes of local self government, when exercising their tribal func-
tions, all such rights are subject to the supreme legislative authority of the United States. Chero-
kee Nation v. Kansas Railway Co., 135 U.S. 641, where the cases are fully reviewed. But the exis-
tence of the right in Congress to regulate the manner in which the local powers of the Cherokee
nation shall be exercised does not render such local powers Federal powers arising from and cre-
ated by the Constitution of the United States. It follows that as the powers of local self government
enjoyed by the Cherokee nation existed prior to the Constitution, they are not operated upon by
the Fifth Amendment, which, as we have said, had for its sole object to control the powers con-
ferred by the Constitution on the National Government. The fact that the Indian tribes are subject
to the dominant authority of Congress, and that their powers of local self government are also
operated upon and restrained by the general provisions of the Constitution of the United States,
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completely answers the argument of inconvenience which was pressed in the discussion at bar.
The claim that the finding of an indictment by a grand jury of less than thirteen violates the due
process clause of the Fourteenth Amendment is conclusively answered by Hurtado v. California,
110 U.S. 516, and McNulty v. California, 149 U.S. 645. The question whether a statute of the
Cherokee nation which was not repugnant to the Constitution of the United States or in conflict
with any treaty or law of the United States had been repealed by another statute of that nation,
and the determination of what was the existing law of the Cherokee nation as to the constitution
of the grand jury, were solely matters within the jurisdiction of the courts of that nation, and the
decision of such a question in itself necessarily involves no infraction of the Constitution of the
United States. Such has been the decision of this court with reference to similar contentions aris-
ing upon an indictment and conviction in a state court. In re Duncan, 139 U.S. 449. The ruling
in that case is equally applicable to the contentions in this particular arising from the record
before us.

The counsel for the appellant has very properly abandoned any claim to relief because of
alleged errors occurring subsequent to the finding of the indictment. As to the point raised in ref-
erence to the date of the commission of the offence as stated in the indictment, the record as cor-
rected shows that the error in question did not exist. It is, therefore, unnecessary to notice the
argument based upon the assumption that the indictment charged the offence to have been com-
mitted subsequent to the finding of the true bill.

The judgment is
Affirmed.

MR. JUSTICE HARLAN dissented.
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Appendix E

Constitution and Bylaws of the Pueblo of 
Santa Clara, New Mexico

CONSTITUTION AND BYLAWS OF THE PUEBLO OF SANTA CLARA,
NEW MEXICO

Approved: December 20, 1935

Preamble

We the people of Santa Clara pueblo, in order to establish justice, promote the common welfare
and preserve the advantages of self-government, do ordain and establish this constitution.

Article I—Jurisdiction

This constitution shall apply within the exterior boundaries of Santa Clara pueblo grant and to
such other lands as are now or may in the future be under the jurisdiction of the pueblo of Santa
Clara. This constitution shall apply to and be for the benefit of all persons who are members of
the pueblo of Santa Clara.

Article II—Membership

Sec. 1. Conditions of membership.—The membership of the Santa Clara pueblo shall consist as
follows:

(a) All persons of Indian blood whose names appear on the census roll of the Santa Clara
pueblo as of November 1, 1935 provided that, within one year from the adoption and approval
of this constitution corrections may be made in the said roll by the pueblo council with the
approval of the Secretary of the Interior.

(b) All persons born of parents both of whom are members of the Santa Clara pueblo.
(c) All children of mixed marriages between members of the Santa Clara pueblo and nonmem-

bers. Provided such children have been recognized and adopted by the council.
(d) All persons naturalized as members of the pueblo.
Sec. 2. Naturalization.—Indians from other pueblos or reservations who marry a member of

Santa Clara pueblo may become members of the pueblo, with the assent of the council, by natu-
ralization. To do this they must (1) go before the pueblo council and renounce allegiance to their
tribe and declare intention of becoming members of the Santa Clara pueblo. They shall swear that
from that date on they will not receive any benefits from their people, except through inheritance.
(2) A year later they shall go before the pueblo council again, swear allegiance to the pueblo of
Santa Clara and receive membership papers; provided, they have kept their promise from the
time of their first appearance before the pueblo council.



Article III—Organization of the Pueblo Council

Sec. 1. Officers—The governing power of the pueblo of Santa Clara shall be vested in the
pueblo council which shall consist of the following officers:

Officers: Number
Governor 1
Lieutenant Governor 1
Representatives 8
Secretary 1
Treasurer 1
Interpreter 1
Sheriff 1

and such other officers as the council may recognize or appoint.
Sec. 2. Election of Governor, Lieutenant Governor, secretary, treasurer, interpreter, and sher-

iff.—On the first Saturday of each year an election shall be held within the pueblo of Santa Clara,
at which a Governor, Lieutenant Governor, secretary, treasurer, interpreter, and sheriff shall be
elected by secret ballot to serve for the ensuing year.

Sec. 3. Who may vote.—Every member of the pueblo of Santa Clara who is of sane mind and
over 18 years of age, may vote at any election. Any member who is absent from the pueblo on
the date of any election shall have the right to vote by mail under such rules as may be prescribed
by the pueblo council.

Sec. 4. Candidates.—Candidates for Governor, Lieutenant Governor, secretary, treasurer, inter-
preter, and sheriff shall be nominated at least fifteen (15) days before the date upon which each
election is to be held. Nominations for the first election shall be made by the recognized parties
now existing within the pueblo. Thereafter, nominations shall be made in a manner prescribed by
the council of the pueblo.

Sec. 5. Representatives.—Two representatives shall be appointed to the pueblo council upon
the date of the first election, for a term of 1 year by each of the four recognized parties now exist-
ing within the pueblo, and in all future elections eight representatives shall be chosen in a man-
ner to be prescribed by the council.

Sec. 6. Manner of elections.—All nominations for office and elections shall be made and held
in a manner prescribed by the council of the pueblo.

Article IV—The Pueblo Council and Its Powers

Sec. 1. Legislative power.—The legislative power shall be vested in the pueblo council, and the
said power shall be exercised in accordance with, and not in conflict with, the constitution or any
laws of the United States of America.

The pueblo council shall have the following rights and powers:
1. To employ legal counsel, the choice of counsel and fixing of fees to be subject to the

approval of the Secretary of the Interior.
2. To prevent the sale, disposition, lease, or encumbrance of pueblo lands, interests in lands, or

other tribal assets.
3. To negotiate, with the Federal, State, and local governments and with the councils and gov-

erning authorities of other pueblos or Indian tribes.
4. To advise the Secretary of the Interior with regard to all appropriation estimates or Federal

projects for the benefit of the pueblo prior to the submission of such estimates to the Bureau of
the Budget and to Congress.

5. To enact ordinances, not inconsistent with the constitution and bylaws of the pueblo, for the
maintenance of law and order within the pueblo and for the punishment of members, and the
exclusion of nonmembers violating any such ordinances, for the raising of revenue and the

298 APPENDIX E



appropriation of available funds for pueblo purposes, for the regulation of trade, inheritance,
land-holding, and private dealings in land within the pueblo, for the guidance of the officers of
the pueblo in all their duties, and generally for the protection of the welfare of the pueblo and for
the execution of all other powers vested in the pueblo by existing law: Provided, That any ordi-
nance which affects persons who are not members of the pueblo shall not take effect until it has
been approved by the Secretary of the Interior or some officer designated by him.

6. To delegate any of the foregoing powers to appropriate officers of the pueblo, reserving the
right to review any action taken by virtue of such delegated power.

Sec. 2. Judicial Power.—The pueblo council shall also adjudicate all matters coming before it
over which it has jurisdiction. In all controversies coming before the pueblo council, the council
shall have the right to examine all witnesses, and ascertain full details of the controversy, and after
the matter shall have been sufficiently commented upon by the interested parties, the council
shall retire to a private place to make a decision. All of the members of the council except the
Governor and the Lieutenant Governor shall have the right to vote upon a decision, and a major-
ity shall rule. In the event of a tie, the Governor shall have the right to cast a vote, thereby break-
ing the tie. It shall be the duty of the Governor and the Lieutenant Governor to express to the other
members of the pueblo council their views regarding the case before a vote is taken.

Sec. 3. Common law of pueblo.—With respect to all matters not covered by the written con-
stitution, bylaws, and ordinances of the pueblo of Santa Clara, nor by those laws of the United
States of America which are applicable to the pueblo of Santa Clara, the customs and usages of
the pueblo, civil, and criminal, as interpreted by the council, shall have the force of law.

Article V—The Governor, His Powers and Duties

The Governor shall be the executive head of the pueblo government. It shall be his duty to
enforce the laws of the pueblo, civil and criminal, written and unwritten. If any person considers
that any ruling of the Governor is unjust, he shall have the right to demand through any repre-
sentative of the pueblo council or directly to the pueblo council that the matter be brought before
the pueblo council for adjudication at the next meeting of said officers.

In all community work the Governor shall be the sole overseer unless he is unavoidably absent,
in which event the Lieutenant Governor shall have the same rights and duties as the Governor.

Article VI—Vacancies and Impeachments

Sec. 1. Vacancies.—Should any vacancy occur in any of the offices or any member of the coun-
cil, the council shall, by a majority vote, have the right to name a successor for the said office,
except that in the event the office of Governor becomes vacant for any reason, then and in that
event the Lieutenant Governor shall thereupon become the Governor with all duties and powers
of the said office, and further, that the successor to any pueblo representative appointed by a par-
ticular group shall be chosen by the same group.

Sec. 2. Impeachment.—Any officer charged with grave offenses may be tried before the other
members of the council. The manner of conducting impeachments shall be prescribed by the
council. The council shall act as the trial court and if they decide, by a two-thirds vote, to remove
the accused member from office he will be removed.

Article VII—Land

Sec. 1. Pueblo title.—Title to all lands of the pueblo, whether assigned to the use of individuals
or withheld for the common use of the members of the pueblo, shall forever remain in the pueblo
itself and not in the individual members thereof. All the members of the pueblo are declared to
have an equal right to make beneficial use, in accordance with ordinances of the council, of any
land of the pueblo not heretofore or hereafter assigned to individual members.
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For the purpose of this article the word “member” shall be defined by the council.
Sec. 2. Individual rights of possession.—The right of full possession shall be guaranteed to every

member of the pueblo, holding lands assigned to him by the Pueblo Council, for cultivation or
other purposes: Provided, That no member holding said lands shall sell or will same to an alien.
All lands assigned to individuals of the pueblo must be completely fenced within three years. Any
violation of the above provision shall be sufficient cause for the council to dispossess him of said
land. He shall have the right, however, to rent to a pueblo member or with the approval of the
council, to an alien, all lands under his possession, for a term not to exceed two years. He shall
have the right to sell his interest in said lands to any other member of the pueblo after his assign-
ment has been finally approved, subject to such regulations as the council may prescribe. 

Sec. 3. Council to have power of granting assignments.—When any member of the pueblo
desires a piece of unimproved pueblo land, he shall select his land, and then make his applica-
tion for same to the council of the pueblo. If the council decides to grant him the land, or any part
thereof, they shall mark out the boundaries of same. The grantee shall thereafter have full pos-
session of said land, unless the council shall, in accordance with the constitution, bylaws, and
ordinances of the pueblo, dispossess him of the same.

Sec. 4. Prior assignments recognized.—All assignments of land heretofore made by the pueblo
authorities are hereby recognized and confirmed.

Article VIII—Amendments

No amendments or changes shall be made in the constitution or bylaws of the pueblo except by a
decision of the general pueblo. At the request of the council the Secretary of the Interior shall sub-
mit any proposed amendment to the said constitution or bylaws to a vote of the people. If such
amendment is approved by a majority of the qualified voters of the pueblo, 21 years old or over,
voting at an election in which at least 30 percent of those entitled to vote shall vote, it shall be sub-
mitted to the Secretary of the Interior, and if he shall approve the same it shall become effective.

BYLAWS OF THE PUEBLO OF SANTA CLARA, NEW MEXICO
Article I—Duties of Officers

Sec. 1. Governor.—The Governor shall be in full charge of all meetings of the pueblo council. It
shall be his duty to see that perfect order is preserved in every respect. In the discussion of all busi-
ness but one person shall be allowed to speak at a time, and the Governor shall have the right to set
a time limit upon speakers. When any member of the pueblo council or any other person desires to
speak at a meeting of the pueblo council, such person shall first ask permission of the Governor to
do so before proceeding. It shall be the duty of the Governor to see that all business presented to the
council within any month be disposed of, if possible, before the beginning of the next month.

Sec. 2. Lieutenant Governor.—The Lieutenant Governor shall be next in rank to the Governor.
In case of the death, resignation, absence, impeachment, or other disability of the Governor, the
Lieutenant Governor shall become Governor or act as Governor during such disability or
absence. As long as the Governor is at the pueblo holding office, the Lieutenant Governor shall
have the power only of a representative in the council, except as otherwise provided in the con-
stitution and bylaws of the pueblo.

Sec. 3. Representatives.—Representatives shall represent their people in the pueblo council.
They shall bring before the council at every meeting the matters that their people want brought
before the council and such other matters as each representative believes should be presented to
the council. Such matters may originate with any member of the pueblo or may originate with the
representative himself.

Sec. 4. Secretary.—The secretary shall keep a record of all council proceedings and all busi-
ness authorized or transacted by the council. At the beginning of each regular meeting he shall
call the roll of councilmen and all specially summoned persons expected to be present. He shall
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then read the minutes of the previous meeting and the officers shall then decide as to whether
they should be approved as they stand, and all persons present shall have the right to suggest cor-
rections. After the minutes of the previous meeting have been accepted, the secretary will then
mark them approved. The secretary shall attend to all official correspondence as directed by the
pueblo council and the Governor.

Sec. 5. Treasurer.—It shall be the duty of the treasurer to receive all money due to the pueblo
and to give a receipt for the same. He shall deposit the pueblo money in a bank which should be
approved by the pueblo council. He shall keep a record in his books of all moneys received and
paid out. Moneys of the pueblo shall be paid by check signed by the treasurer and countersigned
by the Governor. No moneys shall be paid out unless the same shall have been authorized to be
expended by the council and vouchers for same shall have been signed by the Governor and the
secretary. At each regular meeting of the pueblo council, the treasurer shall present to them a
statement of receipts and disbursements made by him since the last regular meeting and he shall
submit to the pueblo council at each regular meeting all of his books and a statement of the finan-
cial condition of the pueblo funds.

Sec. 6. Interpreter.—The interpreter shall translate from the Tewa language into the English lan-
guage or from English into the Tewa language whenever directed to do so by the pueblo council.
He shall also assist the secretary with the official correspondence of the pueblo.

Sec. 7. Sheriff.—It shall be the duty of the sheriff to assist the Governor in keeping law and
order in the pueblo. He shall maintain order at all meetings, also in the village and on the pueblo
lands. He shall report on disorders to the council. He shall have authority to stop trouble imme-
diately wherever he finds it, without special authorization from the Governor. In case of disputes
or difficulties, the sheriff shall bring the parties in controversy before the council for a decision.
He shall bring before the council for punishment all violators of the laws of the pueblo. He shall
serve notices or summons upon all persons required to be present before the council in criminal
or civil proceedings.

Article II—Qualifications of Office

Sec. 1. Qualifications of Governor and Lieutenant Governor.—The Governor and the Lieu-
tenant governor must be at least twenty-five (25) years of age and shall not be over sixty-five (65)
years of age. They must be members of the pueblo of Santa Clara and be residents of said pueblo
at the time of their election. They must be able to speak the Tewa language fluently and also be
able to speak either the English or Spanish languages well enough to be understood.

Sec. 2. Qualifications of representatives.—Representatives must be at least twenty-five (25)
years of age. They must be members of the pueblo of Santa Clara and residents thereof at the time
of their selection. They must be able to speak the Tewa language fluently.

Sec. 3. Qualifications of secretary, treasurer, and sheriff.—The secretary, treasurer, and sheriff
must be not less than twenty-five (25) years of age and not over sixty-five (65) years of age. They
must be members of the pueblo of Santa Clara and residents thereof at the time of their election.
They must be able to speak the Tewa language fluently and speak, read, and write the English lan-
guage, and it will be preferable to have those who can also understand the Spanish language.

Sec. 4. Qualifications of the Interpreter.—The interpreter shall be not less than twenty-five (25)
years of age, and not over sixty-five (65) years of age, and must be a member of the pueblo of
Santa Clara and a resident thereof at the time of his election. He must be able to speak the Tewa
language fluently and to translate the said language into English and Spanish and the English and
Spanish languages into the Tewa language.

Article III—Conduct of Council Meetings

Sec. 1. Regular meetings.—Regular meetings of the pueblo council shall be held at least once
a month, at such time and place as shall be fixed by the council and special meetings shall be
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held at such times and places as shall be fixed by the council. No action shall be taken by the
council at any meeting unless at least a majority of the members are present.

Sec. 2. Attendance of council members.—Every member of the pueblo council shall be
required to be present at each regular monthly meeting and at each special meeting of the Pueblo
council unless it should be impossible for such member to be there, in which event said member
shall notify the Governor of his inability to attend, giving reasons therefor. The Governor will then
refer the matter to the pueblo council who, if the reasons given are found to be justifiable, shall
excuse the absence of the said member. In the event that members of the council receive com-
pensation for their services from the pueblo funds, an unexcused absence shall be punished by a
fine to be fixed by the pueblo council.

Sec. 3. Matters of general interest to pueblo.—In all matters in which all of the people of the
pueblo of Santa Clara are interested, the pueblo council shall cause the sheriff to notify all mem-
bers of the pueblo of the time and place at which such business is to be transacted. At least three
days’ notice of such general meeting of the pueblo council shall be given in such manner as shall
be prescribed by the bylaws of the pueblo. If any member of the pueblo wants a special meeting
for all the people in the pueblo, he will first get permission from the pueblo council through a rep-
resentative or through the Governor.

Sec. 4. Special Meetings on grievances.—If any member of the pueblo of Santa Clara has any
grievance against any other member of the said pueblo which cannot await settlement at the reg-
ular pueblo council meeting, he shall report the same to the Governor who, if he deems that the
case requires speedy attention, shall call a special meeting of the council at such time and place
as the Governor shall fix, to pass upon the said matter.

Sec. 5. Advice of counsel.—If any cause cannot be fully understood by the pueblo council, the
pueblo council may consult the special attorney for the Pueblo Indians and ask for his advice.

Article IV—Personal Liberties

Sec. 1. Private rights of each member of the pueblo.—Each member of the pueblo of Santa
Clara shall be assured his private rights as a citizen of the United States, and no attempt shall be
made by the officers of the pueblo to enforce any order upon him depriving him of said rights.

Sec. 2. Preference to Relatives.—Preference to relatives shall not be given by Council members
under any circumstances. If they clearly show preference they will be exposing themselves to
impeachment.

Sec. 3. Old members of the pueblo.—All members of the pueblo who have completed their
75th year shall not be compelled to work on community work (pueblo cleaning, fencing, etc.),
and ditch work. If, however, they of their own accord attend to community work they will be free
to work as they please. 

Retired members will not, however, be able to fill the places of sons who are of working age
and not justified in refusing to serve on community work and ditch work.

Article V—Intoxication

Any person showing signs of intoxication will not be allowed to take part in a council meeting.
Council members who attend meetings while intoxicated or who have missed a meeting because
of intoxication will face a charge of impeachment.

All liquor charges will be decided by the pueblo council and fines will be made by the coun-
cil when cases come up before the council.

Article VI—Stock

From March 1 to November 1 of each year it shall be the duty of all members of the pueblo to
report all loose animals found in cultivated fields of the pueblo to the Governor. The Governor
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will then notify the owners. If they do not remove the animals from the fields at once, they will be
subject to a fine. The fine will be made according to the amount of damage done. If the Gover-
nor cannot by himself settle a question like this he will be free to bring the case before the pueblo
council.

Article VII—Ratification

This constitution and bylaws, when ratified by a majority vote of the members of the pueblo over
twenty-one years of age at a special election, called by the Secretary of the Interior, in which at
least thirty percent (30%) of the eligible voters shall vote, shall be submitted to the Secretary of
the Interior for his approval and shall be effective from the date of such approval. The constitu-
tion and bylaws of the pueblo may thereafter be amended or revoked in the manner provided
under article VII of the constitution.

CERTIFICATION OF ADOPTION

Pursuant to an order, approved November 23, 1935, by the Secretary of the Interior, the attached
constitution and by-laws was submitted for ratification to the Indians of the Santa Clara Pueblo
and was on December 14, 1935, duly adopted by a vote of 145 for and 8 against, in an election
in which over 30 percent of those entitled to vote cast their ballots, in accordance with section 16
of the Indian Reorganization Act of June 18, 1934 (48 Stat. 984), as amended by the act of June
15, 1935 (Pub., No. 147, 74th Cong.).

Patrici Gutierrez, Chairman of the Election Board.
Cleto Tafoya, Secretary of the Election Board
Nestor Naranjo
John Naranjo
Anastacio Naranjo
Agapito Naranjo
Jose G. Naranjo
Joseph Filario Tafoya
S.D. Aberle, Superintendent in charge of the United Pueblos Agency

I, Harold L. Ickes, the Secretary of the Interior of the United States of America, by virtue of the
authority granted me by the act of June 18, 1934 (48 Stat. 984), as amended, do hereby approve
of the attached constitution and bylaws of the pueblo of Santa Clara.

All rules and regulations heretofore promulgated by the Interior Department or by the Office of
Indian Affairs, so far as they may be incompatible with any of the provisions of said constitution
or by-laws are hereby declared inapplicable to the pueblo of Santa Clara.

All officers and employees of the Interior Department are ordered to abide by the provisions of
the said constitution and by-laws.

Approval recommended December 18, 1935.
John Collier, Commissioner of Indian Affairs.
Harold L. Ickes, Secretary of the Interior
Washington, D.C., December 20, 1935.

Source: Department of the Interior, Constitution and Bylaws of the Pueblo of Santa Clara New
Mexico (Washington, D.C.: Government Printing Office, 1936).
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Appendix F

Executive Order 13084: Consultation and 
Coordination with Indian Tribal Governments

Abstract: Pres. Bill Clinton issued Executive Order (EO) 13084 governing consultation and col-
laboration with Indian tribes on May 14, 1998. EO 13084 creates a forum for Indian tribal gov-
ernments to meet with federal agencies regarding regulatory practices that affect their status. EO
13084 also seeks to lessen the imposition of unfunded mandates on Indian tribal governments
and increase the availability of waivers to Indian communities.

Full Text: COPYRIGHT 1998 Superintendent of Documents May 14, 1998

The United States has a unique legal relationship with Indian tribal governments as set forth in
the Constitution of the United States, treaties, statutes, Executive orders, and court decisions.
Since the formation of the Union, the United States has recognized Indian tribes as domestic
dependent nations under its protection. In treaties, our Nation has guaranteed the right of Indian
tribes to self-government. As domestic dependent nations, Indian tribes exercise inherent sover-
eign powers over their members and territory. The United States continues to work with Indian
tribes on a government-to-government basis to address issues concerning Indian tribal self-gov-
ernment, trust resources, and Indian tribal treaty and other rights.

Therefore, by the authority vested in me as President by the Constitution and the laws of the
United States of America, and in order to establish regular and meaningful consultation and col-
laboration with Indian tribal governments in the development of regulatory practices on Federal
matters that significantly or uniquely affect their communities; to reduce the imposition of
unfunded mandates upon Indian tribal governments; and to streamline the application process for
and increase the availability of waivers to Indian tribal governments; it is hereby ordered as fol-
lows:

Section 1. Definitions. For purposes of this order:
(a) “State” or “States” refer to the States of the United States of America, individually or collec-

tively, and, where relevant, to State governments, including units of local government and other
political subdivisions established by the States.

(b) “Indian tribe” means an Indian or Alaska Native tribe, band, nation, pueblo, village, or com-
munity that the Secretary of the Interior acknowledges to exist as an Indian tribe pursuant to the
Federally Recognized Indian Tribe List Act of 1994, 25 U.S.C. 479a.

(c) “Agency” means any authority of the United States that is an “agency” under 44 U.S.C.
3502(l), other than those considered to be independent regulatory agencies, as defined in 44
U.S.C. 3502(5).
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Sec. 2. Policymaking Criteria. In formulating policies significantly or uniquely affecting Indian
tribal governments, agencies shall be guided, to the extent permitted by law, by principles of
respect for Indian tribal self-government and sovereignty, for tribal treaty and other rights, and for
responsibilities that arise from the unique legal relationship between the Federal Government and
Indian tribal governments.

Sec. 3. Consultation. (a) Each agency shall have an effective process to permit elected officials
and other representatives of Indian tribal governments to provide meaningful and timely input in
the development of regulatory policies on matters that significantly or uniquely affect their com-
munities.

(b) To the extent practicable and permitted by law, no agency shall promulgate any regulation
that is not required by statute, that significantly or uniquely affects the communities of the Indian
tribal governments, and that imposes substantial direct compliance costs on such communities,
unless:

(1) funds necessary to pay the direct costs incurred by the Indian tribal government in comply-
ing with the regulation are provided by the Federal Government; or (2) the agency, prior to the
formal promulgation of the regulation,

(A) in a separately identified portion of the preamble to the regulation as it is to be issued in the
Federal Register, provides to the Director of the Office of Management and Budget a description
of the extent of the agency’s prior consultation with representatives of affected Indian tribal gov-
ernments, a summary of the nature of their concerns, and the agency’s position supporting the
need to issue the regulation; and

(B) makes available to the Director of the Office of Management and Budget any written com-
munications submitted to the agency by such Indian tribal governments.

Sec. 4. Increasing Flexibility for Indian Tribal Waivers. (a) Agencies shall review the processes
under which Indian tribal governments apply for waivers of statutory and regulatory requirements
and take appropriate steps to streamline those processes.

(b) Each agency shall, to the extent practicable and permitted by law, consider any application
by an Indian tribal government for a waiver of statutory or regulatory requirements in connection
with any program administered by that agency with a general view toward increasing opportuni-
ties for utilizing flexible policy approaches at the Indian tribal level in cases in which the pro-
posed waiver is consistent with the applicable Federal policy objectives and is otherwise appro-
priate.

(c) Each agency shall, to the extent practicable and permitted by law, render a decision upon a
complete application for a waiver within 120 days of receipt of such application by the agency.
The agency shall provide the applicant with timely written notice of the decision and, if the appli-
cation for a waiver is not granted, the reasons for such denial.

(d) This section applies only to statutory or regulatory requirements that are discretionary and
subject to waiver by the agency.

Sec. 5. Cooperation in developing regulations. On issues relating to tribal self-government,
trust resources, or treaty and other rights, each agency should explore and, where appropriate,
use consensual mechanisms for developing regulations, including negotiated rulemaking.

Sec. 6. Independent agencies. Independent regulatory agencies are encouraged to comply with
the provisions of this order.

Sec. 7. General provisions. (a) This order is intended only to improve the internal management
of the executive branch and is not intended to, and does not, create any right, benefit, or trust
responsibility, substantive or procedural, enforceable at law or equity by a party against the
United States, its agencies or instrumentalities, its officers or employees, or any other person.



(b) This order shall supplement but not supersede the requirements contained in Executive
Order 12866 (“Regulatory Planning and Review”), Executive Order 12988 (“Civil Justice
Reform”), OMB Circular A-19, and the Executive Memorandum of April 29, 1994, on Govern-
ment-to-Government Relations with Native American Tribal Governments.

(c) This order shall complement the consultation and waiver provisions in sections 4 and 5 of
the Executive order, entitled “Federalism,” being issued on this day.

(d) This order shall be effective 90 days after the date of this order.

William J. Clinton
The White House, May 14, 1998.

Source: Weekly Compilation of Presidential Documents, May 18, 1998, vol. 34, no. 20, 869 (2).
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Appendix G

Major Congressional Law Affecting Indians

♦ An Act to Provide for the Government of the Territory Northwest of the River Ohio, 1 Stat.
50 (August 7, 1789).

♦ An Act to Regulate Trade and Intercourse with the Indian Tribes, 1 Stat. 137 (July 22, 1790).
♦ An Act for Establishing Trading Houses with the Indian Tribes, 1 Stat. 452 (April 18, 1796).
♦ An Act Making Provision for the Civilization of the Indian Tribes Adjoining the Frontier

Settlements, 3 Stat. 516 (March 3, 1819).
♦ An Act to Abolish the United States’ Trading Establishment with the Indian Tribes, 3 Stat.

679 (May 6, 1822).
♦ An Act to Provide for an Exchange of Lands with the Indians Residing in any of the States or

Territories, and for their Removal West of the River Mississippi, 4 Stat. 411 (May 28, 1830).
♦ An Act to Provide for the Appointment of a Commissioner of Indian Affairs, and for other

Purposes, 4 Stat. 564 (July 9, 1832).
♦ An Act to Regulate Trade and Intercourse with the Indian Tribes, and to Preserve Peace on

the Frontiers, 4 Stat. 729 (June 30, 1834).
♦ An Act to Provide for the Organization of the Department of Indian Affairs, 4 Stat. 735

(June 30, 1834).
♦ An Act Making Appropriations for the Current and Contingent Expenses of the Indian

Department, and for Fulfilling Treaty Stipulations with Various Indian Tribes, 16 Stat. 544
(March 3, 1871). Note: contained the rider that effectively ended the original treaty-
making process between Indian nations and the United States.

♦ An Act Making Appropriations for the Current and Contingent Expenses of the Indian
Department, and for Fulfilling Treaty Stipulations with Various Indian Tribes, 23 Stat. 362
(March 3, 1885). Note: contained a rider that gave the federal government criminal
jurisdiction over seven major crimes in Indian Country.

♦ An Act to Provide for the Allotment of Lands in Severalty to Indians on the Various
Reservations, 24 Stat. 388 (February 8, 1887).

♦ An Act to Amend and Further Extend the Benefits of the Act Approved February 8, 1887,
26 Stat. 794 (February 28, 1891).

♦ An Act to Provide for the Adjudication and Payment of Claims Arising from Indian
Depredations, 26 Stat. 851 (March 3, 1891).

♦ An Act for the Protection of the People of the Indian Territory, 30 Stat. 495 (June 28,
1898). Note: legally dismembered the sovereign status of the Five Civilized Tribes of
Indian Territory.

♦ An Act to Amend Section Six of an Act Approved February 8, 1887, entitled “An Act to
Provide for the Allotment of Lands in Severalty to Indians, . . . 34 Stat. 182 (May 8, 1906).
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♦ An Act Providing for the Allotment and Distribution of Indian Tribal Funds, 34 Stat. 1221
(March 2, 1907).

♦ An Act Authorizing Certain Tribes of Indians to Submit Claims to the Court of Claims, 41
Stat. 623 (May 26, 1920).

♦ An Act Authorizing Appropriations and Expenditures for the Administration of Indian
Affairs, 42 Stat. 208 (November 2, 1921).

♦ An Act to Authorize the Secretary of the Interior to Issue Certificates of Citizenship to
Indians, 43 Stat. 253 (June 2, 1924).

♦ An Act to Authorize the Secretary of the Interior to Adjust Reimbursable Debts of Indians
and Tribes of Indians, 47 Stat. 564 (July 1, 1932).

♦ An Act Authorizing the Secretary of the Interior to Arrange with States or Territories for the
Education, Medical Attention, Relief of Distress, and Social Welfare of Indians, 48 Stat.
596 (April 16, 1934). Note: popularly known as the Johnson-O’Malley Act.

♦ An Act to Conserve and Develop Indian Lands and Resources; to Extend to Indians the
Right to Form Business and Other Organizations; to Establish a Credit System for Indians;
to Grant Certain Rights of Home Rule to Indians; to Provide for Vocational Education for
Indians, 48 Stat. 984 (June 18, 1934). Note: popularly known as the Indian
Reorganization Act.

♦ An Act to Facilitate and Simplify the Administration of Indian Affairs, 60 Stat. 939 (August
8, 1946). Note: popularly known as the Indian Delegation Act.

♦ An Act to Create an Indian Claims Commission, to Provide for the Powers, Duties, and
Functions thereof, 60 Stat. 250 (August 13, 1946).

♦ An Act to Codify and Enact into Positive Law Title 4 of the United States Code, entitled
“Flag and Seal, Seat of Government, and the States,” 61 Stat. 641, 645 (July 30, 1947).
Note: contained a provision, section 109, popularly known as the Buck Act, which
exempted Indians from certain taxes.

♦ An Act Making Appropriations for the Departments of State, Justice, Commerce, and the
Judiciary, 66 Stat. 549, 560 (July 10, 1952). Note: included a provision, section 208,
popularly known as the McCarran Amendment, involving water rights adjudications.

♦ A House Concurrent Resolution, 67 Stat. B132 (August 1, 1953). Note: popularly known
as the Termination Resolution, which inaugurated the policy to “end their [Indian tribes’]
status as wards of the United States, and to grant them all of the rights and prerogatives
pertaining to American citizenship.”

♦ An Act to Eliminate Certain Discriminatory Legislation against Indians in the United
States, 67 Stat. 586 (August 15,1953). Note: repealed many of the Indian liquor laws that
had been in place for generations.

♦ An Act to Confer Jurisdiction on the States of California, Minnesota, Nebraska, Oregon,
and Wisconsin, with Respect to Criminal Offenses and Civil Causes of Action Committed
or Arising on Indian Reservations within Such States, 67 Stat. 588 (August 15, 1953).
Note: popularly known as Public Law 280.

♦ An Act to Provide for a Per Capita Distribution of Menominee Tribal Funds and Authorize
the Withdrawal of the Menominee Tribe from Federal Jurisdiction, 68 Stat. 250 (June 17,
1954). Note: popularly known as the Menominee Termination Act.

♦ An Act Relative to Employment for Certain Adult Indians on or Near Indian
Reservations, 70 Stat. 986 (August 3, 1956). Note: popularly known as the Vocational
Training Act.

♦ An Act to Amend the Judicial Code to Permit Indian Tribes to Maintain Civil Actions in
Federal District Courts without Regard to the $10,000 Limitation, 80 Stat. 880 (October
10, 1966).

♦ An Act to Prescribe Penalties for Certain Acts of Violence or Intimidation, and for Other
Purposes, 82 Stat. 73, 77 (April 11, 1968). Note: under title II, “Rights of Indians,” this act
is popularly known as the Indian Civil Rights Act.
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♦ An Act to Provide for the Settlement of Certain Land Claims of Alaska Natives, 85 Stat.
688 (December 18, 1971). Note: popularly known as the Alaska Native Claims
Settlement Act.

♦ An Act to Repeal the Act Terminating Federal Supervision over the Property and Members
of the Menominee Indian Tribe of Wisconsin, . . . 87 Stat. 770 (December 22, 1973).
Note: popularly known as the Menominee Restoration Act.

♦ An Act to Provide for Financing the Economic Development of Indians and Indian
Organizations, 88 Stat. 77 (April 12, 1974). Note: popularly known as the Indian
Financing Act.

♦ An Act to Provide for Maximum Indian Participation in the Government and Education of
the Indian People, 88 Stat. 2203 (January 4, 1975). Note: popularly known as the Indian
Self-Determination and Education Assistance Act.

♦ An Act to Establish Standards for the Placement of Indian Children in Foster or Adoptive
Homes, to Prevent the Breakup of Indian Families, 92 Stat. 3069 (November 8, 1978).
Note: popularly known as the Indian Child Welfare Act.

♦ A Joint Resolution Establishing the Policy for American Indian Religious Freedom, 92 Stat.
469 (August 11, 1978). Note: popularly known as the American Indian Religious Freedom
Act.

♦ An Act to Provide for the Settlement of Land Claims of Indians, Indian Nations and Tribes
and Bands of Indians in the State of Maine, Including the Passamaquoddy Tribe, the
Penobscot Nation, and the Houlton Band of Maliseet Indians, 94 Stat. 1785 (October 10,
1980). Note: popularly known as the Maine Indian Claims Settlement Act.

♦ An Act to Authorize the Purchase, Sale, and Exchange of Lands by Indian Tribes and by
the Devils Lake Sioux Tribe of the Devils Lake Sioux Reservation of North Dakota
Specifically, and for Other Purposes, 96 Stat. 2515, 2517 (January 12, 1983). Note:
included a title II, the “Indian Land Consolidation Act.”

♦ An Act to Settle Certain Claims of the Mashantucket Pequot Indians, 97 Stat. 851
(October 18, 1983). Note: popularly known as the Mashantucket Pequot Indian Claims
Settlement Act.

♦ An Act Entitled the Indian Self-Determination and Education Assistance Act Amendments
of 1988, 102 Stat. 2285 (October 5, 1988).

♦ An Act to Regulate Gaming on Indian Lands, 102 Stat. 2467 (October 17, 1988). Note:
popularly known as the Indian Gaming Regulatory Act.

♦ An Act to Establish Procedures for Review of Tribal Constitutions and Bylaws or
Amendments Thereto Pursuant to the Act of June 18, 1934, 102 Stat. 2938 (November 1,
1988).

♦ An Act to Provide for the Protection of Native American Graves, and for Other Purposes,
104 Stat. 3048 (November 16, 1990). Note: popularly known as the Native American
Graves Protection and Repatriation Act.

♦ An Act to Assist the Development of Tribal Judicial Systems, and for Other Purposes, 107
Stat. 2004 (December 3, 1993). Note: popularly known as the Indian Tribal Justice Act.

♦ An Act to Amend the American Indian Religious Freedom Act to Provide for the
Traditional Use of Peyote by Indians for Religious Purposes, 108 Stat. 3125 (October 6,
1994). Note: popularly known as the American Indian Religious Freedom Act
Amendments of 1994.

♦ An Act to Reform the Management of Indian Trust Funds, and for Other Purposes, 108
Stat. 4239 (October 25 1994). Note: popularly known as the American Indian Trust Fund
Management Reform Act of 1994.

♦ An Act to Specify the Terms of Contracts Entered into by the United States and Indian
Tribal Organizations under the Indian Self-Determination and Education Assistance Act
and to Provide for Tribal Self-Governance, and for Other Purposes, 108 Stat. 4250
(October 25, 1994). Note: popularly known as the Indian Self-Governance Act of 1994.



♦ An Act to Provide Federal Assistance for Indian Tribes in a Manner That Recognizes the
Right of Tribal Self-Governance, and for Other Purposes, 110 Stat. 4016 (October 26,
1996). Note: popularly known as the Native American Housing Assistance and Self-
Determination Act of 1996.

♦ An Act to Reduce the Fractionated Ownership of Indian Lands and for Other Purposes,
114 Stat. 1991 (November 7, 2000). Note: popularly known as the Indian Land
Consolidation Act Amendments of 2000.

♦ An Act to Amend the Indian Land Consolidation Act to Improve Provisions Relating to
Probate of Trust and Restricted Land, and for Other Purposes, 118 Stat. 1773 (October 27,
2004). Note: popularly known as the American Indian Probate Reform Act of 2004.
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Selected Internet Resources

This is a selected list of Internet resources that should prove useful to those interested in gaining
more insight into indigenous political and economic issues. Neither the author nor the publisher
can verify that all the information on these various sites is accurate. A number of tribes have their
own home pages and readers are encouraged to visit their sites for information relevant to spe-
cific tribal nations.

American Indian Data
http://www.census.gov/population/www/socdemo/race/indian.html (This site provides statistical
and tabular data on Indian reservation housing, social and economic characteristics of Indians,
etc., drawn from the 1990 U.S. Census.)

American Indian Research and Policy Institute
http://www.airpi.org (This organization’s mission is to provide policymakers and the public with
accurate information on American Indian political and legal issues. It includes links to forums,
research articles, and news.)

Bureau of Indian Affairs
http://www.doi.gov/bureau-indian-affairs.html (This is the official site of the BIA, provided by the
Department of the Interior. It provides important information on federally recognized tribes and
valuable data on many topics. This state is only partially available because of the Cobell litigation.
Maps are also available.)

Index of Native American Organizations on the Internet
http://www.hanksville.org/NAresources/indices/NAorg.html (This site provides a list, with links, to
over one hundred Indian organizations, including tribes, interest groups, and cultural associations.)

Index of Native American Resources on the Internet
http://hanksville.phast.umass.edu/misc/Naresources.html (This site provides links to a large num-
ber of Indian resources, including culture, language, and education pages.)

Indian Country Today Online
http://www.indiancountry.com (This is the largest Indian newspaper in the United States.)

National Congress of American Indians
http://www.ncai.org/ (This is the home page of the largest intertribal organization in the United
States.)



Native American Documents Project
http://csusm.edu/projects/nadp/nadp.html (This home page provides data and published reports
from the Commission of Indian Affairs and the Board of Indian Commissioners for 1871, allot-
ment data from 1870, and information on the Rogue River War and Siletz Reservation.)

Native American/Educational/Environmental/Resources
http://www.mesa7.mesa.colorado.edu/~topper/nalinks.html (This home page provides compre-
hensive links to environmental, legal, and educational pages.)

Native Net of the United States
http://www.fdl.cc.mn.us/natnet/place/us.html (This site contains links to many Indian nation sites,
educational resources, government information, and other resource guides.)

Sources: http://www.vanderbilt.edu/snap/resources/resources.html, and see Colin G. Calloway,
First Peoples: A Documentary Survey of American Indian History (Boston: Bedford/St. Martin’s,
1999), especially appendix III, “Internet Resources,” for additional sites.

American Indian Governmental Websites

Tribe URL

Alabama-Coushatta Indian Reservation http://www.alabama-coushatta.com 
Blackfeet Nation—Montana http://www.blackfeetnation.com 
Cabazon Band of Mission Indians http://www.cabazonindians.com 
Caddo Nation http://www.caddonation.com 
Cherokee Nation of Oklahoma http://www.cherokee.org 
Cheyenne and Arapaho Tribes of Oklahoma http://www.cheyenne-arapaho.nsn.us 
Cheyenne River Sioux Tribe http://www.sioux.org/index.html 
Chickasaw Nation http://www.chickasaw.net 
Chitimacha Tribe of Louisiana http://www.chitimacha.com 
Choctaw Nation of Oklahoma http://www.choctawnation.com 
Citizen Potawatomi Nation http://www.potawatomi.org 
Confederated Tribes of the Colville 

Reservation—Colville Tribe http://www.colvilletribes.com 
Confederated Tribes of the Umatilla

Indian Reservation http://www.umatilla.nsn.us
Confederated Tribes of Warm 

Springs Indians http://warmsprings.com 
Delaware Tribe of Oklahoma http://www.delawaretribeofindians.nsn.us 
Eastern Band of Cherokee Indians http://www.cherokee-nc.com 
Fallon Paiute-Shoshone Tribe http://www.fpst.org 
Gila River Indian Community http://www.gric.nsn.us 
Ho-Chunk Nation of Wisconsin http://www.ho-chunk.com 
Innu Nation/Mamit Innuat http://www.innu.ca 
Kaw Nation of Oklahoma http://www.kawnation.com 
Makah Nation http://www.makah.com 
Mohican Nation, Stockbridge—

Munsee Band http://www.mohican.com 
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American Indian Governmental Websites

Tribe URL

Muscogee (Creek) Nation http://www.ocevnet.org/creek/myfile.html 
Navajo Nation http://navajo.org 
Osage Nation http://www.osagetribe.com 
Pawnee Nation of Oklahoma http://www.pawneenation.org 
Rosebud Sioux Tribe http://www.rosebudsiouxtribe.org 
Salt River Pima-Maricopa Indian 

Community http://www.saltriver.pima-maricopa.nsn.us 
Sault St. Marie Tribe of Chippewa Indians http://www.sootribe.org 
Seminole Tribe of Florida http://www.seminoletribe.com 
Seneca Nation of Indians http://www.sni.org 
Sisseton Wahpeton Sioux Tribe http://swcc.cc.sd.us/homepage.htm 
Southern Ute Indian Tribe http://www.southern-ute.nsn.us/index.html 
Spokane Tribe of Indians http://www.spokanetribe.com 
Suquamish Tribe http://www.suquamish.nsn.us 
Wichita and Affiliated Tribes http://www.wichita.nsn.us
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Glossary

Allotment policy (established by the General Allotment, or Dawes, Act) Federal Indian policy
initiated in 1887 to break up tribal governments, abolish Indian reservations by the allotment
of communally held reservation lands to individual Indians for private ownership, and force
Indians to assimilate into Euro-American society.

Blood quantum An administrative measure of Indian ancestry, whether defined by a tribal gov-
ernment, Congress, or various federal agencies, in which, for example, a person considered to
be a “full-blooded” Navajo is alleged to be entirely descended from Navajo ancestors; one-half
blood quantum typically denotes someone who has a non-Indian parent and a “full-blooded”
parent.

Bureau of Indian Affairs (BIA) A federal agency established in 1824 and moved to the Depart-
ment of the Interior in 1849. Originally, BIA personnel served as a diplomatic corps responsi-
ble for overseeing trade and other relations with Indian tribes. By the 1860s, however, the BIA
had evolved into the lead colonizing agent for the federal government and dominated virtually
every aspect of tribal life within reservations. Today, the BIA is more involved in advocating
programs focused on tribal educational, social, economic, and cultural self-determination,
although it has not entirely separated itself from its more paternalistic history.

Colonialism The policy and practice of a strong power extending its control territorially, mate-
rially, and psychologically over a weaker nation or people. It is often thought of as an attribute
of the late-nineteenth-century imperialists who conquered large tracts of the globe. And it is
usually used pejoratively to denote an unwarranted sense of racial superiority and the set of
attitudes, beliefs, and practices that sprang from this sense.

Discovery, doctrine of This doctrine was first fully articulated in U.S. law in the seminal
Supreme Court case Johnson v. McIntosh in 1823. The Court held that European explorers’
“discovery” of land occupied by Indian tribes gave the discovering European nation (and the
United States as successor) “an exclusive right to extinguish the Indian titles of occupancy,
either by purchase or conquest.” This meant that the “discovering” nation had preempted other
European powers’ involvement with the tribes in a particular geographic area. More impor-
tantly, as interpreted by Western policymakers and legal scholars, this doctrine effectively
excluded Indian tribes from direct participation as national entities in the process of interna-
tional community development.

Domestic dependent nation Phrase coined by Chief Justice John Marshall in the 1831 case
Cherokee Nation v. Georgia to describe the status of tribal nations vis-à-vis the federal govern-
ment. The Court concluded that tribes lacked foreign national status because they were in the
United States and were not “states” within the meaning of the U.S. Constitution, but still had a
significant degree of internal jurisdictional autonomy as “domestic dependent nations.”
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Extraconstitutional Outside the constitutional framework. Tribes were preexisting and original
sovereigns and did not participate in the creation of the U.S. Constitution, which focused on
the establishment of the federal government and the relationship between the central govern-
ment and the constituent states. Thus, tribal sovereign rights do not arise from and are not pro-
tected by the Constitution’s provisions. The Indian Civil Rights Act of 1968 modified the rela-
tionship slightly because portions of the Constitution’s first ten amendments, for the first time,
were made applicable to tribal governments in their treatment of persons (Indian and non-
Indian) within tribal jurisdiction.

Federally recognized tribes Indian tribes recognized by the federal government as self-govern-
ing entities with whom the United States maintains a government-to-government political rela-
tionship. This relationship may be established by treaty or agreement, congressional legisla-
tion, executive order action, judicial ruling, or the secretary of the interior’s decision.
Recognized tribes are eligible for special services and benefits designated solely for such tribes
(e.g., BIA programs, Indian Health Services), but they also benefit by and are subject to the fed-
eral government’s trust doctrine and plenary power.

Fee-simple ownership An estate in land of which the inheritor has unqualified ownership and
sole power of disposition.

Five Civilized Tribes A term coined by whites for the remarkable social, educational, eco-
nomic, and political progress made by the Cherokee, Choctaw, Chickasaw, Seminole, and
Creek Indians after their forced removal from the Southeast to lands west of the Mississippi dur-
ing the Indian removal era of the 1830s and 1840s.

Fourth World Spiritual/legal construct developed in the 1970s to distinguish indigenous peo-
ples from nation-states in the Third World (decolonized nation-states struggling to industrialize,
generally along free market lines and usually according to a Western majoritarian and pluralis-
tic form of democracy; these nations tend to be distinguished by having been colonized, and
later decolonized, by First World, Western, nations), the Second World (nation-states now part
of the Commonwealth of Independent States and other eastern Europe countries that histori-
cally shared an experience as socialistic states with totalitarian governments; these nations now
tend to be industrialized, restructuring for free market operation, and in the process of democ-
ratizing), and the First World (the first polities to organize politically as nation-states, organize
economically to create surplus agricultural capacity, which was followed by industrialization,
and then develop democratic governments; these polities tend to exhibit free market industri-
alization and political democratization). Franke Wilmer says indigenous peoples constitute a
Fourth World “delineated by yet a fourth way of viewing world politics, a fourth path of histor-
ical experience bringing them into contact with the world system, and by which they are now
becoming players in world politics.” While the Third and Fourth Worlds share a history of colo-
nialism and marginalization, Fourth World peoples are a “step beyond in that they have not yet
benefitted from the international principle of self-determination that both the Third World and
now Second World nation-states enjoy.”

Fractionated heirship The status of Indian lands that arose because of the General Allotment
Act, its amendments, and various allotting agreements. Although the Allotment Act authorized
Indians to devise their interests in trust or restricted land through a will, as a practical matter a
great deal of the land passed to Indian heirs through intestate succession, thus dividing owner-
ship among all surviving heirs. There are approximately twelve million acres of allotted trust or
restricted land, most of which is in multiple ownership. About half the allotted land in “heirship
status” is owned by six or more heirs. The consequences of this fractionation of Indian allot-
ments are (1) a complex mix of title interests to individual tracts of land, (2) limitations on the
ability of individual owners to dispose of their interests in the land, (3) the devaluation of indi-
vidual interests because of the inability to convey full title without consent of all of the heirs,
(4) the loss of control of rental of the property to the BIA because of the inability to secure
agreement among all of the heirs or even to locate heirs, (5) tribal members’ loss of their inter-
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ests in individual tracts to non-Indian or nonmember Indians, and (6) the inability to control the
conduct of individual heirs with respect to the property due to the inapplicability of laws
against trespass or conversion to persons owning any undivided interest in property.

Guardianship/wardship The legally specious, and now largely defunct, characterization of the
political relationship between tribes and the federal government often attributed to Chief Jus-
tice John Marshall in his 1831 ruling Cherokee Nation v. Georgia, where he asserted that Indian
tribes were not foreign nations but “domestic dependent nations” each of whose relationship
to the United States “resembled that of a ward to a guardian.” As the federal government’s allot-
ment and assimilation campaign exploded in the 1880s, Marshall’s analogy of Indian wardship
to federal guardians became reified in the minds of federal policymakers and BIA officials, who
popularized the phrase and relied on it to justify any number of federal activities (e.g., sup-
pression of Indian religious freedom, forced allotment of Indian lands, abrogation of Indian
treaty rights) designed to hasten the assimilation of Indian people into mainstream American
society. Despite the federal government’s reliance on the phrase, Indian wardship and federal
guardianship remained an illusion which was unsupported by legal authority and lacked tribal
consent.

Indian Civil Rights Act (ICRA) Passed in 1968, the ICRA was the first congressional legislation
to impose many of the provisions of the U.S. Bill of Rights on the actions of tribal governments
with regard to reservation residents; set out a model code for courts of Indian offenses; and
required states to secure tribal consent before assuming legal jurisdiction in Indian Country
under P.L. 280.

Indian Country Broadly, it is country within which Indian laws and customs and federal laws
relating to Indians are generally applicable. But it is also defined as all the land under the super-
vision and protection of the U.S. government that has been set aside primarily for the use of
Indians. This includes all Indian reservations and any other areas (e.g., all other Indian com-
munities, including the various Pueblos and Indian lands in Oklahoma, and individual allot-
ments still held in trust by the federal government) under federal jurisdiction and designated for
Indian use. And according to some courts, it also includes privately held non-Indian lands
within the boundaries of Indian reservations, rights of way (including federal and state high-
ways), and any additional lands tribes acquire.

Indian removal Federal policy enacted in 1830 and lasting into the 1850s which authorized the
president to negotiate with a majority of eastern (and other) tribes for their relocation to lands
west of the Mississippi River.

Indian Reorganization Act Also known as the Wheeler-Howard Act, this 1934 congressional
measure is considered to be the most important piece of Indian legislation enacted in the twenti-
eth century. Largely the brainchild of Commissioner of Indian Affairs John Collier, the IRA pro-
vided, for those tribes that adopted it, an end to the devastating allotment policy, the purchase of
new lands to offset some of those lost through allotment, a measure of economic restoration, cul-
tural regeneration, and the opportunity for tribes to adopt constitutionally based governments.

Indigenous The United Nations Working Group on Indigenous Populations defines indigenous
populations as those “composed of the existing descendants of peoples who inhabited the pres-
ent territory of a country wholly or partially at the time when persons of a different culture or
ethnic origin arrived there from other parts of the world, overcame them, and by conquest, set-
tlement or other means, reduced them to a nondominant or colonial situation; who today live
more in conformity with their particular social, economic and cultural customs and traditions
than with the institutions of the country of which they now form a part, under a State structure
which incorporates mainly the national, social and cultural characteristics of other segments of
the population which are dominant.”

Interest group activities The actions of organized associations of individuals who share the
same views on a particular issue or set of issues and attempt to influence related government
policies.



Kinship One of the most hotly contested aspects of Indian culture, given the complexity and
diversity evident throughout Indian Country. Most Indians believe that kinship provides a social
structure of cooperation and nonviolence that is also a means of maintaining political alliances
and economic interaction for their societies. Kinship systems, although varied, tend to deter-
mine the social position of the individual in a given society. Kinship ties also determine lines of
descent, whether through the male (patrilineal) or the female (matrilineal), or through males
and females.

Mass media All means of communication with the public, including television, newspapers,
magazines, radio, books, recordings, motion pictures, and the Internet.

Nation A social group which shares a common ideology, common institutions and customs,
and a sense of homogeneity; controls a territory viewed as a national homeland; and has a
belief in a common ancestry. A prerequisite of nationhood is an awareness or belief that one’s
own group is unique in a most vital sense; therefore, the essence of a nation is not tangible but
psychological, a matter of attitude rather than of fact. A nation may constitute part of a state, be
coterminous with a state, or extend beyond the borders of a single state.

Pan-Indian Involving more than one tribe. Typically used in reference to organizations, activi-
ties, goals, and culture relevant to all Indian tribes.

Partisan identification The attachment a group or an individual feels to a particular political
party. It measures direction toward a particular party and intensity of support. Party identifica-
tion is usually a good predictor of voting behavior.

Plenary power Complete in all aspects or essentials. In federal Indian policy and law, this term
has three distinct meanings: (1) exclusive, i.e., that Congress, under the commerce clause, is
vested with sole authority to conduct the federal government’s affairs with Indian tribes; (2) pre-
emptive, i.e., that Congress may enact legislation which effectively precludes state govern-
ment’s acting in Indian-related matters; and (3) unlimited or absolute, a judicially created defi-
nition that maintains that the federal government has virtually boundless authority and
jurisdiction over Indian tribes, their lands, and their resources.

Rancheria Spanish term applied to small Indian reservations in California.
Red Power Indian militancy and pan-Indianism in the 1960s and 1970s.
Reformative goals Indian tribes and organizations that seek incremental or moderate change in

the basic structure of Indian–non-Indian relations through redistribution of services, resources,
and rewards in that structure are said to be pursuing reformative goals, since they seek to
improve Indian status within the existing framework of relations.

Religious revitalization movements Indian social movements inspired by religious figures, e.g.,
the Shawnee Prophet or the Ghost Dance of 1870 and 1890.

Reservation Tract of land owned by a tribe or tribes and held in trust status by the federal gov-
ernment for the Indians’ benefit. Reservations have been created by treaty, statute, executive
order, judicial decision, or order of the secretary of the interior. While many reservations were
originally viewed as penal colonies or as enclaves where Indians would eventually learn to be
“civilized,” since the Indian Reorganization period of the 1930s they have come to be under-
stood as the remaining homeland of tribal nations, where tribal law prevails. They are largely
exempt from state jurisdiction, with exceptions.

Rider A provision that may have no relation to the basic subject matter of the bill it is riding on.
Riders become law if the bills in which they are included become law. Riders on appropriation
bills are outstanding examples, though technically they are banned. The U.S. House of Repre-
sentatives, unlike the Senate, has a strict germaneness rule; thus riders are usually Senate
devices.

Social revitalization movements Indian social movements designed to enable Indian tribes to
accommodate the tremendous changes they were enduring in the wake of American expan-
sionism, e.g., the Handsome Lake Church, the Kickapoo Prophet, the Shaker Church, and the
Native American Church.
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Sovereignty A Western concept, both complex and contested, central to modern political
thought. Its importance is bound up with specifying the essential character of the territorial
state. Implicit in the discussions about the term since Bodin, Machiavelli, and Hobbes is the
conviction that the state is the ultimate arbiter of its own fate in relation to the outside world.
Each state is “sovereign” in international society, a law unto itself. However, absolute sover-
eignty no longer exists for any modern state because of international interdependence and the
interpenetration of domestic and international politics, the mobility and globalization of capi-
tal and information, and the rising influence of transnational social movements and organiza-
tions. Sovereignty in modern times more accurately connotes legal competence: the power of
a culturally and territorially distinct group of people to develop institutional arrangements that
both protect and limit personal freedoms by social control.

Termination policy Federal Indian policy from approximately 1953 to the mid-1960s which
legislatively severed federal benefits and support services to certain tribes, bands, and Califor-
nia rancherias and forced the dissolution of their reservations. This policy was exemplified by
House Concurrent Resolution No. 108 in 1953, Public Law 280, which conferred upon several
designated states full criminal and some civil jurisdiction over Indian reservations, and by relo-
cation, a federal policy focused on the relocation of Indians from rural and reservation areas to
urban areas.

Transformative goals Indian tribes or organizations that favor a fundamental restructuring of
current Indian–non-Indian relations (e.g., calls to restart the treaty relationship or end congres-
sional plenary power) are said to support transformative goals, since they desire to dramatically
restructure or transform the structure of the relationship.

Treaty A formal agreement, compact, or contract between two or more sovereign nations that
creates legal rights and duties for the contracting parties. A treaty is not only a law but also a
contract between two or more nations and must, if possible, be so construed as to give full force
and effect to all its parts. Treaties can be bilateral (involving two nations) or multilateral and can
deal with single or multiple issues. Indian treaties are of the same dignity as international
treaties, but because of the unique political relationship which unfolded between tribes and the
United States, the federal courts have created several so-called canons of construction to pro-
tect Indian rights. These serve to distinguish Indian treaties from those the United States nego-
tiates with foreign nations in three ways: (1) a cardinal rule in the interpretation of Indian
treaties is that ambiguities in treaty language are to be resolved in favor of the Indians; (2) since
the wording of treaties was designed to be understood by the Indians, who often could not read
and were not skilled in the technical language often used in treaties, doubtful clauses are to be
resolved in a nontechnical way, as the Indians would have understood the language; and (3)
treaties are to be liberally construed to favor Indians. These three legal doctrines have been
enforced inconsistently by the courts, the Congress, and the executive branch; for example, the
courts have also ruled repeatedly that Congress in exercising its plenary power may unilaterally
abrogate Indian treaty provisions without tribal consent.

Tribal sovereignty The spiritual, moral, and dynamic cultural force within a given tribal com-
munity empowering the group toward political, economic, and, most important, cultural
integrity, and toward maturity in the group’s relationships with its own members, with other
peoples and their governments, and with the environment.

Tribe A community or combination of communities that occupy a common territory, share a
political ideology, and are related by kinship, traditions, and language.

Trust doctrine Also known as the trust relationship, broadly entails the unique legal and moral
duty of the federal government to assist Indian tribes in the protection of their lands, resources,
and cultural heritage. The federal government, many courts have maintained, is to be held to
the highest standards of good faith and honesty in its dealings with Indian peoples and their
rights and resources. Nevertheless, since the trust doctrine is not explicitly constitutionally
based, it is not enforceable against Congress, although it has occasionally proven a potent
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source of rights against the executive branch. Importantly, the trust doctrine, which is also
referred to as a trustee-beneficiary relationship (with the federal government serving as the
trustee and the tribes as the beneficiary) is not synonymous with the so-called guardian-ward
relationship which was said to exist between tribes and the United States from the 1860s to the
1930s.
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