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Qntroducﬁon

E. Kwan Choi and James C. Hartigan

When we first discussed the possibility of organizing and editing a Handbook for
Blackwell, we quickly decided to include works from both legal scholars and
economists in the volume. The increasing availability of abstracts on the Internet had
encouraged us to keep apprised of legal scholarship concerning international trade.
As part of our growing attention to legal scholarship, we became more aware of the lack
of cross-disciplinary citations between international law and international economics.
In fact, the Journal of International Economics published five issues so far in 2002
(January, March, June, August, and October). Of the 1326 citations appearing in those
issues, only 12 appear to qualify as legal sources. This is 0.90 percent of the total. The
Review of International Economics published three issues so far in 2002 (February,
May, and August). Of the 764 citations in those issues, six appear to qualify as legal
documents. This is 0.79 percent of the total.

The legal profession does better. In the June 2002 issue of the Journal of International
Economic Law (JIEL), 11.97 percent of the citations by the authors are to economics
sources. In the June 2002 issue of the Journal of World Trade (JWT), 15.06 percent
of the citations are to economics sources. However, this is not quite as encouraging as
it may appear, as 84.9 percent of the citations to economics sources in the JWT occur
in two of the eight articles it contains. For the JIEL, 77.8 percent of the citations to
economics sources appear in one of the six articles in that issue. Nonetheless, it does
seem that legal scholars are more receptive to economics scholarship than international
economics scholars are to legal analysis.

The barrier to entry to economics for international legal scholars seems fairly
obvious: the extent of mathematical formality endemic to the discipline. What was
not apparent to us was the barrier to entry to legal scholarship. We believed that it must
have something to do with the style of presentation. We assumed initially that it must
be the prevalence of footnotes in legal scholarship. However, we found that in reading
the contributions to this volume, the footnotes quickly ceased to be a distraction. Only
after reading all of the legal contributions did we decide what the barrier was. It was
that economists are not comfortable with the subtlety and ambiguity of language.

A primary objective of this book is to increase cross-disciplinary fertilization. As
such, we requested that each of the contributors keep the counterpart discipline in mind
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when writing their chapter. The economists were asked to use as little mathematical
formality as possible, and they were very receptive to this request. Not having as much
experience in law as we did in economics, we were less specific in our requests to
the contributors from that discipline. However, the legal participants are sympathetic
to economic analysis, and have provided chapters that we believe are interesting and
accessible to economists.

In selecting topics to be represented in the volume, we were guided by two criteria:
(1) the topic must be of significant interest to both disciplines, and (2) the topic must
be at the forefront of current research in international trade policy. In satisfying the first
criteria, we eschewed issues such as national sovereignty, which are important to legal
scholars, but do not get much attention from economists. We also avoided topics, such
as explanations for trade patterns, which are important to economists, but not legal
scholars. To the extent possible, we included an author from each discipline for the
subjects discussed in the volume.

Because antidumping (AD) duties are the only form of protection that is still
increasing, and because their use is proliferating beyond the traditional utilizers
(the United States, Australia, the European Union, Canada, and New Zealand) to
include many less-developed countries (LDCs), we felt that it was important to include
experts from both disciplines to address this issue. From the legal profession, James
Durling and Matthew McCullough discuss the material injury investigation/decision
of the US International Trade Commission. In particular, they focus upon the legal
obligation to not attribute other causes of injury to imports in this investigation. From
economics, Thomas Prusa and Susan Skeath discuss economic and strategic motives
for the filing of AD complaints, finding support for the hypothesis that countries use AD
petitions to deter future use or punish past use against them. Ian Wooton and Maurizio
Zanardi analyze the interface of AD and competition policies, concluding that reducing
reliance on AD will require increased supranatural coordination of antitrust policies.
James Hartigan provides a model of cyclical reciprocal dumping with simultaneous
innovation. While providing a justification for an economics-based injury decision in
unfair trade investigations, he contends that its requirements are not likely to be met
frequently.

A chapter blending very nicely with Wooton and Zanardi is Eric Bond’s economic
analysis of trade liberalization and its relationship to the behavior of international price
fixing cartels. Bond also addresses the issue of international rule formation in the
application of national competition policies.

One of the most significant achievements of the Uruguay Round was the extension
of General Agreements on Tariffs and Trade (GATT) discipline to trade in services. The
result was the General Agreement on Trade in Services (GATS). Economist Lawrence
White provides a documentation of the growing importance of international trade in
services, and a discussion of the achievements of the GATS.

Another issue of increasing importance in international trade is regionalism, or the
formation of Preferential Trading Areas (PTAs). Petros Mavroidis provides a legal
analysis of the compatibility of PTAs with the World Trade Organization (WTO) con-
tract. As his chapter considers PTAs and dispute settlement, it also blends with Ruth
Okediji’s chapter discussed below. Pravin Krishna offers an economic analysis of PTAs,
and provides conditions for the institutional design of a PTA to be welfare improving.
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Another significant achievement of the Uruguay Round was the agreement on trade
and intellectual property known as TRIPS. Ruth Okediji provides a legal perspective,
with a particular emphasis upon compliance and dispute settlement. Rod Falvey, Feli
Martinez, and Geoff Reed have contributed an economic analysis of TRIPS, focusing
upon global patent enforcement. This chapter, in and of itself, is an example of the
interdisciplinary cross-fertilization for which this volume is striving, as Feli Martinez
has legal training.

Brett Frischmann’s legal analysis of compliance institutions in international trade law
and international environmental law integrates effectively with several other chapters in
this volume. Because compliance is a close relative of dispute settlement, this chapter
has an interface with those of Mavroidis and Okediji. It also complements the chapters
addressing trade and the environment, to be discussed below. Further, it invokes game
theoretic analysis, a cornerstone technique of economists.

Kwan Choi has contributed a chapter on economics that is in the interface of the
TRIPS literature and the literature addressing counterfeit products. That is, he analyzes
the market equilibria that may arise when a producer of a good entailing intellectual
property must compete with firms that copy the product illegitimately. He then contrasts
the results arising when imitation is tolerated with those when intellectual property is
enforced.

As the WTO has been under pressure to permit members to address environmental
issues through trade policy, including a softening of Most Favored Nation and National
Treatment obligations, we cannot imagine not including chapters on this subject in a
volume of this nature. Economists Larry Karp and Jinhua Zhao highlight the complexity
of this matter in a dynamic model of international trade that is based upon different
natural resource stocks, different degrees of environmental resiliency, and different
regulatory policies regarding environmental exploitation. They disclose that, under
various plausible assumptions, trade can be welfare enhancing or diminishing. With a
focus upon trade and environment, economists Paola Conconi and Carlo Perroni discuss
multilateral institutional forms for linking issues in international cooperation. That is,
they consider the possibilities for cooperation when countries can negotiate binding
agreements with different partners along more than a single policy dimension. Legal
scholar Chantal Thomas analyzes the institutional competence of the WTO to address
labor and environmental issues, and contrasts the lack of progress on these matters
with the success in obtaining a TRIPS agreement in the Uruguay Round. This chapter
also complements the aforementioned chapters addressing TRIPS. Legal scholar David
Driesen examines the interface of international trade and regulation of the environ-
ment in the context of a much more general objective of defining free trade. Although
economists typically view free trade as entailing nondiscrimination among sources of
supply, Driesen discusses whether or not its definition should be extended to include
freedom from attempts by one WTO member to impose its regulatory regime upon
another.

In a thorough analysis and critique of panel and Appellate Body case law, Michael
Trebilcock and Shiva Giri advocate criteria for determining whether or not products
are “like,” that is, based upon existing or potential competitive relationships between
products. Their discussion of National Treatment highlights the extent to which facially
neutral tax or regulatory measures can have protectionist implications.
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Although the WTO has had limited success in the negotiation of Trade Related
Investment Measures, it is generally recognized that foreign investment flows can
have a significant impact upon trading patterns. Using OECD data, economists Bruce
Blonigen and Ronald Davies examine the relationship between tax treaties and foreign
investment. They suggest that recent tax treaties may be designed to reduce tax evasion
rather than to promote foreign investment.

Economist James Anderson analyzes the endogenous relationship between the
formation of institutions and trade. This chapter provides a deep fundamental
background to the policy issues discussed elsewhere in this volume.

We hope that the reader deems this volume to be a success, and is stimulated by
the research being done in this exciting area. Both disciplines can be strengthened by
recognition of each other’s insights and contributions.



What is Free Trade?: The
Rorschach Test at the Heart of

the Trade and Environment
Debate

David M. Driesen

( CHAPTER OUTLINE )

This chapter argues that a fundamental question, “what is free trade?,” lurks
behind the ongoing debate about the relationship between international trade law
and competing legal regimes. Although the literature contains volumes about the
reasons for free trade, it says remarkably little about free trade’s definition.
This chapter explores three possible concepts of free trade, trade free from
discrimination against foreign companies, trade free from coercion, and trade
free from restraint, that is, laissez-faire, primarily in the context of trade and
environment disputes. The misunderstanding between environmentalists and free
traders reflect trade law’s tendency to amalgamate the antidiscrimination, anti-
coercion, and laissez-faire concepts. Free traders tend to think of trade law as
primarily aimed at policing discrimination, while environmentalists tend to think
of it as aimed at laissez-faire, the least legitimate concept. The trade law provides

\some support for both views. /

( 1 INTRODUCTION )

A large literature addresses relationships between free trade and other policy areas
that trade law increasingly affects, including environmental law,' intellectual property,
labor relations,® human rights,* and competition policy.’ These materials rarely include
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a precise definition of “free trade.”® They do not answer a crucial question, what pre-
cisely must trade be free of in order to be “free” rather than inappropriately shackled?
This chapter addresses that question.

Instead of defining free trade, scholars seem to assume that “free trade” has
an obvious (although unspecified) meaning.” Decisions interpreting the General
Agreement on Tariffs and Trade (GATT)® and academic writing use vague phrases like
“trade barriers,” “trade restrictions,”'” and “protectionism,”'! to describe that which
trade should be free of. But these phrases, absent clarification, may be broad enough
to collectively embrace almost any regulation or commercial tax serving competing
values, as demonstrated below.!?

This failure to articulate a normatively attractive and clear legal concept of free
trade leaves the World Trade Organization (WTO), the administrator of the GATT and
related multilateral trade agreements,'® unable to defend its legitimacy in a convincing
manner.'* Increasing tension between the WTO and other legal regimes has made the
question of the WTO’s legitimacy quite salient.'® Decisions holding environmental and
public health regulations contrary to GATT have contributed to paralyzing division
among WTO member governments and triggered a campaign by non-governmental
organizations (NGOs) to stop new trade talks.!®

A decade that witnessed the WTO’s creation and a significant expansion of inter-
national trade law has brought the WTO into conflict with international and domestic
environmental law. During this decade, the WTO became increasingly concerned with
“nontariff trade barriers.” This creates enormous potential for conflict, because, in
a globally integrated world, most regulations and commercial taxes might be described
as nontariff trade barriers, since they burden commercial activity, much of which is
international.

In the early 1990s, two GATT panels held the unilateral imposition of a ban on tuna
imports caught in a manner that unduly endangers dolphins, contrary to GATT.!” More
recently, WTO dispute resolution panels held an import restriction aimed at protect-
ing endangered sea turtles contrary to GATT and a European ban on the sale of beef
injected with growth hormones contrary to the Agreement on Sanitary and Phytosanitary
Measures (SPS),'® another WTO-administered trade agreement.'® A stream of articles
and books addressing the proper relationship between free trade and environmental
protection followed the “Tuna/Dolphin” and “Shrimp/Turtle” decisions, but rarely
addressed the definition of free trade.?’

This inattention to first principles may reflect the formal legal structure of GATT,
which imposes a set of trade disciplines upon contracting parties, rather than explicitly
requiring free trade. Nevertheless, free trade provides the normative justification for the
WTO and the agreements it administers, and differing concepts of free trade sometimes
help explain the results of cases interpreting trade agreements. Hence, an adequate legal
concept of free trade would greatly enhance the debate about the WTO.

An analysis of possible definitions shows that the ad hoc and uncertain nature
of trade law stems from a failure to choose a clear, limited, and coherent concept of free
trade from among the available alternatives, rather than from theoretical necessity.”!
Current trade law amalgamates three different ideas about what trade should be free
of. Article III of GATT’s text reflects a concept of free trade as trade free of laws,
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both taxes and regulations, which discriminate between foreign and domestically pro-
duced goods.?? But, this chapter will argue that the Tuna/Dolphin and Shrimp/Turtle
decisions implicitly rely upon an anticoercion concept of free trade, that is, trade unim-
peded by efforts to enforce even nondiscriminatory environmental law (or other bodies
of nontrade law) against noncomplying nations.?* The WTO took a step toward an even
broader concept of free trade, as trade free of national regulation under a broad laissez-
faire conception, when it adopted the SPS agreement during the Uruguay Round of
trade negotiations.>*

Since trade law conflates three different ideas of what free trade is, trade law appears
quite ad hoc and difficult to justify. Because these ideas are not equal in their norma-
tive attractiveness and their implications for other legal regimes, free trade becomes
something of Rorschach test. Commerce advocates identify free trade with the most
normatively appealing idea, that of nondiscrimination, and environmentalists tend to
identify it with the least normatively appealing idea, laissez-faire government.

Section 2 of this chapter begins by identifying the roots of the ambiguity in
the legal concept of free trade in the classical economics of Adam Smith and
David Ricardo. It then develops three concepts of free trade based on: the principle of
nondiscrimination; an international noncoercion principle; and a principle of laissez-
faire government. This section describes the theoretical support for these concepts,
identifies some of their sources in international trade law, and elucidates their implica-
tions for focusing efforts to expand free trade. It closes by using the concepts to help
explain why the concepts of “trade barriers” and “trade restrictions” cannot adequately
substitute for a definition of free trade.

Section 3 applies these concepts to show how they illuminate scholarly and judicial
efforts to justify the WTO. It shows that application of these concepts yields fresh
insights into the most important trade and environment cases, helps explain continued
misunderstandings between free traders and environmentalists, and reframes the ongo-
ing trade and environment debate. It concludes that a nondiscrimination concept offers
the most hope for advancing acceptance of the WTO beyond the world of economists
and trade specialists.

Much of the scholarly commentary about the trade and environment issue has framed
the debate as one about “exceptions” to free trade. The inquiry into the meaning of
free trade invites more critical thinking about the GATT and SPS trade disciplines
themselves, not just the exceptions to GATT disciplines. This chapter focuses on trade
and environment issues in order to make the topic manageable, but the analysis offered
here will contribute to the broader “trade and . . .” debate, as well as general discussions
of WTO legitimacy.?

2 THE Law AND THEORY SUPPORTING THE NONDISCRIMINATION,
INTERNATIONAL NIONCOERCION, AND LAISSEZ-FAIRE CONCEPTS

Economists have, over the years, sometimes defended free trade as an extension of the
principle of laissez-faire and sometimes as a principle of avoiding a somewhat narrower
set of “distortions.”?® This section will show that the ambiguity that my conceptual
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framework identifies in the legal concept of free trade has its roots in the problems
addressed in the writings of David Ricardo and Adam Smith.?’ It will then sketch out
the three concepts and their sources.

2.1 Classical Roots of the Ambiguity

Economists write volumes about the reasons for “free trade,” but often say very little
about its definition.”® Adam Smith, in “The Wealth of Nations,” advanced the argument
that efforts to protect a country’s producers by banning or levying high tariffs upon
imports would not only harm the nation making the taxed or banned goods, but also the
nation imposing the restriction.”” David Ricardo refined Smith’s insights into a more
nuanced theory of comparative advantage.®® The theory holds that free trade would
allow each country to make that which it is best suited to make, thereby increasing
worldwide consumption.?' This theory articulates the reasons why free trade offers
benefits.*?

Smith and Ricardo’s work have less to say about what exactly free trade is.
Smith’s theories constitute an extended argument against the mercantilist system
of his day.>® This system levied high protective tariffs or banned imports outright
as an economic strategy.>* Smith’s work showed that this strategy was economically
counterproductive.*

The dominant view of Smith and Ricardo’s work holds that it extends the arguments
for a laissez-faire theory to trade among nations.*® Their work supports this view.
Smith, for example, characterizes his endorsement of the navigation acts (trade restric-
tions to advance national security) and compensatory taxation (taxation of imports
compensating for other country’s taxation of exports) as “limitations” upon the princi-
ple of free trade.’” Similarly, Ricardo discusses a “system of perfectly free commerce”
implying trade with no burdens whatsoever.*® This suggests that the free trade principle
really involved absolute license to trade without any impediments or restrictions.
This would imply no commercial taxes or regulations, at least upon goods traded
internationally and the processes that produce such goods.

Analysis of Smith’s policy recommendations, however, shows that they fit a model of
nondiscrimination in trade relations better than they fit a laissez-faire model. The import
bans and high protective tariffs that Smith opposed discriminated against imports, since
they applied to imports, but not to competing domestic industry. Smith endorsed com-
pensatory taxation and general taxation for legitimate public purposes, positions at
odds with strict laissez-faire, but consistent with antidiscrimination.?

Ricardo’s work focuses more on the mechanics of comparative advantage and less on
policy recommendations. Since he does not adamantly oppose taxes, Ricardo too does
not really endorse laissez-faire in a strict sense either. In discussing taxes upon produce,
for example, he states “the sum required by the taxes must be raised.”*’ He then claims
that a produce tax would not “materially interfere with foreign trade.**' At the same
time, he strikes a laissez-faire note in stating that the tax “would. .. prevent the very
best distribution of the capital of the whole world . . ..”** On balance, he treats taxation
as necessary, not as a trade restraint to be abolished.
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This analysis reveals a problem with the classical foundation for free trade.
A principle different from the laissez-faire principle, which Smith and Ricardo are
known for, best accounts for their policies. This problem matters a great deal for legal
theory, because a definition of free trade must help guide institutional policy decisions
to function as a useful legal concept.

Either a laissez-faire or a nondiscrimination principle justifies abandonment
of mercantilist policies, which involve discriminatory government activism. The
ambiguity, therefore, mattered little to the argument against mercantilism. The two
concepts, however, diverge sharply in their implications for modern environmental and
health regulations. And Smith and Ricardo, not surprisingly, have little to say about
modern regulation that addresses health and environmental concerns.

The theory of comparative advantage does not directly provide a definition of free
trade. Rather, the theory explains why international trade takes place and how it provides
benefits.*’ In saying this, I do not deny that the theory’s insights have proven useful in
thinking about the definition of free trade, at least as an economic concept.

To see this, it will help to review the role the theory of comparative (and absolute)
advantage plays in the case for free trade. International trade takes place because
a foreign producer can offer some advantage to domestic consumers over domestic
goods.** The foreign good may cost less than domestic substitutes or offer superior
quality. A domestic purchaser may also purchase a foreign good because no domestic
substitute exists. In order to supply a good that costs less, offers better quality, or does
not exist in the purchasing country, the foreign producer must have some advantage
(such as lower labor cost or superior technology) in making that good. The advantages
may be either absolute or comparative. Comparative advantages arise when the pretrade
ratios of prices of different goods vary. This makes it possible for a country to enjoy
comparative advantage without necessarily having an absolute advantage in any one
good’s production. As Alan Sykes has recently explained, “the theory of comparative
advantage offers the predominant explanation of why such circumstances arise.”*

But the theory does more than simply describe why international trade takes place.
It shows how international trade produces advantages for both trading partners.*® Of
course, demonstrating the advantages of international trade strengthens the case against
anything that interferes with those advantages, but specifying the things that interfere
with those advantages requires additional analysis. For example, suppose that trade
arises because a foreign country offers a superior product, because it has a better-
educated workforce. Suppose further that the home country finances improvements in
its educational system that will improve the workforce so that it can produce an equally
good product. If one assumes that the costs of these products are the same, should
one conclude that an improvement in an educational system interferes with free trade
by subsidizing elimination of an advantage? Nobody argues that improvements in an
educational system interfere with free trade. But an explanation as to why not involves
more than the theory of comparative advantage.

Economists typically do not rest their views about what trade should be free of
directly upon a definition of free trade.*’ Rather, economists employ general equilibrium
models to evaluate the costs and benefits of various policy interventions.*® In so doing,
they employ an allocative efficiency test that does not differ fundamentally from that
employed to recommend “optimum” domestic policies.*’
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Applying this to health and environmental regulations, neoclassical economic
principles would suggest that the benefits of such regulations should equal their
costs.>® Application of this principle, however, poses numerous practical and theoretical
problems.>! Not surprisingly, trade law does not apply a cost-benefit analysis to
challenged regulations.

This summary suggests two possible definitions of free trade. One might think of
free trade as trade free of burdens, a broad laissez-faire principle. One might, on the
other hand, think of free trade as trade free of discrimination.

2.2 GATT Article lll: Trade Free from Discrimination

Since its negotiation in 1947, the GATT has formed the basis for much of international
trade law,>> with 133 countries agreeing to abide by the GATT eventually.”* GATT
Article III supports “free trade,” defined as trade free of discrimination against foreign
goods as a tool of economic policy.** Article III read in isolation would suggest that
GATT seeks to facilitate international trade — and thereby spread prosperity — by estab-
lishing a principle of nondiscrimination against foreign goods.” GATT’s preamble
emphasizes nondiscrimination®® and the WTO provides a forum for lowering tariffs.>’
WTO member governments commit themselves to the principle of “national treatment”
for imports, a requirement that taxes and regulations not discriminate between foreign
and domestic goods without an adequate noneconomic justification.”® Members must
also provide other GATT contracting parties with the same treatment they provide the
“most-favored” nation with which they trade, a limited principle of nondiscrimination
between foreign trading partners.>

Although GATT’s text lacks a definition of discrimination, a working definition will
help clarify the concept. One might define discrimination as imposition of a standard
or restriction on imports that one does not impose upon one’s nationals.®® A concept
of free trade as trade free of discrimination against foreign producers implies a focus
upon tariff reduction, elimination of regulations and taxes that expressly discriminate
between foreign and domestic goods, termination of subsidies that apply to only domes-
tic manufacturers of products (thereby discriminating against imports), and abolition
of import quotas.®’

2.3 The Sanitary and Phytosanitary Agreement, Article
Xl, and Article XX’s Evisceration: The Laissez-Faire
Concept

One can define free trade more broadly than trade free of discrimination. We might
mean by free trade, trade unencumbered by national laws that might increase prices,
such as taxes and regulation.?

GATT Article XI: 1 offers the potential for a substantial move toward laissez-faire
government.®® Article XI generally prohibits “quantitative restrictions” upon exports
or imports.®* One might construe this article narrowly to embrace import quotas and
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little else, rendering it consistent with a nondiscrimination principle. But the WTO has
interpreted it broadly to apply to any border measure imposing any burden upon interna-
tional trade.®> This implies that any violation of the laissez-faire principle administered
at the border offends GATT Article XI: 1.

While Article XIin isolation would go far toward establishing a laissez-faire concept,
the Ad Note to Article III should limit Article XI's push toward laissez-faire. Trade
experts agree that the Ad Note to Article III acts as a defense to claims that product
regulations applied at the border are per se violations of Article XL.% It subjects such reg-
ulations to Article III’s national treatment obligation in lieu of the rule of per se invalidity
that generally applies to trade restrictions under Article XI.5” Hence, the scope of Arti-
cle IIT and its Ad Note determines the limits that apply to Article XI's push toward
laissez-faire government.

GATT contains a set of defenses in Article XX that arguably reflects a conscious
choice to leave decisions about the appropriate scope of national regulation to advance
at least citizens’ noncommercial welfare to national governments.®® These defenses,
assuming that they have meaning, would allow a country to otherwise impose GATT
illegal trade restrictions when they meet Article XX’s requirements.%’ In other words,
Article XX would allow quantitative restrictions on trade and discriminatory regu-
lation of foreign commerce under some circumstances. These exceptions apply to
environmental laws.”

Trade panels, however, have usually construed these provisions very narrowly.”! As
a result, only one panel has ever upheld a health or environmental regulation under an
Article XX defense, the panel adjudicating a challenge to French asbestos regulation.”
And on appeal, the WTO’s appellate body determined that this regulation had not
offended the GATT trade disciplines in the first place.”> While GATT does not expressly
embrace a laissez-faire philosophy, the evisceration of Article XX defenses makes it
quite difficult to identify meaningful limits to a WTO panel’s ability to pursue a broad
laissez-faire agenda indirectly.

The Shrimp/Turtle case rejected a very broad anticoercion rationale that might auto-
matically eliminate any possibility of an Article XX defense.”* But this decision struck
down the measure before it and it is too soon to tell whether subsequent panels will
regularly allow Article XX defenses to validate otherwise GATT illegal environmental
measures.

Even if a government regulation complies with all relevant GATT trade disciplines
or somehow manages to satisfy the WTO’s interpretation of Article XX, the recent
SPS agreement invites WTO panels to second guess national government’s claims that
the problem a regulation addresses warrants a regulatory remedy.”> And a recent WTO
panel decision did precisely that, declaring illegal a European Community restriction
on beef from cattle injected with hormones, some of which had been found to cause
cancer in laboratory animals.”® A panel of trade experts with no expertise in public
health concluded that the European Community had failed to show that the hormones
in the banned beef posed a significant risk.”” The WTO’s Appellate Body affirmed the
panel decision, while reversing some of its subsidiary rulings.”®

The new SPS agreement, as interpreted so far by the WTO, creates hurdles
for governments applying nondiscriminatory, but strict, standards to protect public
health.” Governments wishing to enact stricter standards than existing advisory



(’IE David M. Driesen >

international standards must base their standards on a risk assessment.3® WTO panels
will scrutinize national regulations that determine whether risk assessments “reasonably
support” the regulatory measure at stake.’! The Beef/Hormone Appellate Body
acknowledged, in dictum, national governments’ right to regulate on the basis of minor-
ity scientific views.®? But it held that the single divergent opinion of a well-respected
scientist could not justify the regulatory program before it, because the scientist did not
himself carry out research directly addressing hormone residues in beef fattened with
hormones.® It also apparently held that a government cannot regulate carcinogens with-
out scientific studies addressing the specific application of the carcinogen it banned, at
least in the face of the studies of expert opinion finding the disputed application “safe.”%*
Finally, it rejected an apparently undisputed body of research identifying misapplica-
tion of growth hormones as a problem. The panel found the handful of studies on this
issue “insufficient” to constitute a risk assessment of that issue.®® This would suggest
that governments cannot, under the SPS agreement, permanently regulate any problem
that has not been studied extensively, even when there is little scientific controversy
about it.

The Appellate Body stated, in dictum, that the SPS does not require quantification
of risk.%¢ But its holdings, both in Beef/Hormone and subsequent cases, cast doubt on
whether any measure based on a qualitative assessment of limited information could
pass muster.®’

Judicial scrutiny of scientific justifications can cripple regulatory programs where
great scientific uncertainty exists.®® Because of ethical limitations on controlled human
experimentation, precise data about the effects of contaminants at all levels on human
beings usually does not exist.® In this context, burdens of proof can become critical.”
Whichever party bears the burden of proof in a case with totally incomplete data has a
good chance of losing.”!

The WTO has placed the burden of proof on regulating governments. The
Beef/Hormone Appellate Body reversed a panel decision that imposed the burden of
proof upon regulating governments in all cases.”? But the Appellate Body’s decision
may still support regular application of the burden of proof to regulators. The Appellate
Body endorsed shifting the burden to the regulating party once the complaining party
establishes a prima facie violation of the SPS Agreement.”®> While the Appellate
Body did not articulate a set of principles defining a prima facie violation, the case may
support finding a prima facie violation any time a bona fide scientific dispute exists
about the relationship between a risk assessment and an adopted measure.”* Because
such disputes are inevitable when little direct data exists about human exposure at
various levels (a very common situation), a prima facie case of a violation may exist
frequently.”

Subsequent WTO panels may regularly require regulators to affirmatively prove
that specific evidence directly supports their standards, rather than show some defer-
ence to government inferences from incomplete data or require complaining parties
to show that regulated substances are safe.”® If this occurs the SPS agreement could
significantly impede regulation, because complete data exists about very few poten-
tially significant public health problems.”’ In addition, the SPS agreement generally
requires WTO members to use the least trade restrictive means available to protect
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public health.”® This least restrictive means test also provides a significant laissez-faire
element.”

Defining free trade as trade free of government regulations or taxes requires efforts
to expand free trade to focus on weakening regulations designed to protect the public
health or advance any other values that compete with sales of goods at lower prices.
Preliminary steps might involve creating burdens that governments must meet in order
to impose regulations — precisely what the SPS agreement has done. While the WTO
has not embraced laissez-faire government as an explicit goal, the WTO has taken
a substantial step in that direction.'®

2.4 The Tuna/Dolphin and Shrimp/Turtle Decisions:
Trade Free from International Coercion

Governments frequently employ trade restrictions for reasons other than protection of
domestic industry. Governments generally seek to resolve disputes about a wide range
of matters, including national security, natural resource conservation, public health and
safety, international trade, and human rights, through negotiation. Negotiation does not
always solve the problems it addresses and countries may feel compelled to use various
forms of coercion to achieve results. International institutions usually lack coercive
power to enforce international legal obligations. Hence, national governments must
generate solutions to international problems. Many countries employ trade restrictions
instead of war when negotiation fails.!°! Trade restrictions have played an important
role in the development of international law and in international policy.

Trade sanctions have encouraged governments to further develop GATT, to become
GATT contracting parties, and to comply with its terms.!> GATT reflects a specific
decision to countenance unilateral trade measures to encourage nonparties to undertake
GATT commitments. GATT’s drafters could have specified that GATT’s requirements
apply to all goods that a GATT contracting party imports. This would have required
GATT signatories to persuade nonparties through negotiation to sign GATT. But GATT
requirements only apply to imports from GATT contracting parties, and contracting
parties remain free to restrict imports from nonparties.'®> Hence, GATT’s drafters
decided to allow GATT contracting parties to restrict imports from nonparties, instead
of drafting a provision forbidding restrictions against any country’s exports.'%

This feature of GATT played an important role in its development. The possibil-
ity of imposition of trade restrictions against nonparties coupled with the promise of
escape through signature of GATT provided incentives for many countries to become
parties.'%

GATT contracting parties, however, may not always honor their GATT obligations,
so the regime needs an enforcement mechanism. Prior to the recent creation of the
WTO, GATT incorporated a dispute settlement process that relied upon consensus
adoption of dispute resolution panel decisions.'? As a result, the losing party generally
could block implementation of a GATT panel decision by simply opposing its
adoption.!%”



(14 David M. Driesen >

The United States increased its reliance on unilateral trade restrictions to leverage
favorable resolution of trade disputes under section 301 of the Trade Act of 1974,'% in
part, to address failures to enforce GATT panel decisions.!? Partially in order to escape
the pressures from unilateral imposition of trade sanctions, GATT contracting parties
agreed to create the WTO in 1994.'1° Hence, unilateral trade sanctions have played an
important role not just in attracting new GATT contracting parties, but also in securing
international agreement to strengthen GATT enforcement.

The principal procedural difference between the WTO and the prior GATT organi-
zation involves the nature of dispute settlement. The Dispute Settlement Understanding
adopted as part of the Uruguay Round of GATT negotiations requires GATT’s
contracting parties to adopt a WTO panel decision (or an appellate decision following
a panel decision), unless the parties reach consensus against adoption.!!! This means
that WTO decisions will generally bind parties to the dispute.

The agreement creating the WTO explicitly authorizes the use of trade sanc-
tions, called “suspension of concessions,” to enforce decisions of panels established
under the WTO to resolve disputes regarding alleged breaches of GATT obligations.'!?
Hence, the WTO itself adopts the principle of using coercion to achieve trade
goals.'!?

Competing legal regimes may, like the WTO regime, find trade measures use-
ful in achieving their goals. As global integration proceeds, national governments
experience a loss in their power to assure adequate environmental quality for their
own people, unless they can influence conduct abroad that harms their environment
or that of the global commons (e.g., oceans) upon which they depend.!'* This has
led to the growth of international environmental law. Governments have threatened
import restrictions (and occasionally export restrictions) to encourage the develop-
ment of agreed upon international environmental standards and compliance with the
terms of adopted standards.!'> None of these uses of trade sanctions necessarily involve
protectionist economic strategy, but instead employ trade restrictions as a strategy to
meet noneconomic goals.!!®

Steve Charnovitz has pointed out that unilateral trade restrictions aimed at encour-
aging multilateral action have preceded the adoption of most significant health and
environmental treaties ( just as they preceded the formation of the WTO).!'” Multilateral
agreements to impose trade sanctions also encourage parties to join international envi-
ronmental treaties. Parties to the Montreal Protocol on Ozone-Depleting Substances,
for example, included a provision that barred imports of ozone-depleting chemi-
cals from countries that did not agree to limit their production of ozone depleters
under the Protocol.!'® This provision, in combination with other provisions providing
more positive incentives for compliance, tended to discourage transfer of ozone-
depleting chemical production from parties to the Protocol to rapidly developing
nonparties.!!" Such a transfer might have otherwise defeated efforts to control ozone-
depleting chemicals, destroyed the stratospheric ozone layer, and created a public health
and environmental catastrophe.'?’

International environmental law has grown in the last few decades, but now suffers
from “treaty proliferation.”!?! As a result, governments have often agreed to treaties
with rather broadly expressed obligations, but often have not taken the actions necessary
to meet treaty objectives.'??
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Prior to the 1990s, GATT seemed to treat international efforts to limit pollution
and destruction of natural resources through trade restrictions as GATT compliant.
During the development of the Montreal Protocol on Substances that Deplete the Ozone
Layer,'?? a “legal expert from the . . . GATT secretariat” stated that GATT did not forbid
the use of sanctions to encourage nonsignatories to comply with the agreements.'?*

Some governments and organizations effectively used trade sanctions and import
bans to encourage compliance with existing treaties.!?> The United States, for example,
made unilateral threats of import restrictions to encourage governments to comply
with international fisheries agreements.'?® Many nations, including several under-
developed countries, responded to the pressure by improving conservation practices.'?’
The European Union has also used import bans to meet environmental and public
health goals.!?® The Convention on International Trade in Endangered Species of
Flora and Fauna (CITES) generally forbids international trade in listed endangered
species and their parts without a permit.'?° The treaty has enjoyed some success because
it aims squarely at limiting trade as a strategy.'’* Agreements seeking to generally
protect biodiversity that do not rely on trade sanctions have often achieved little.!*!

Countries also sometimes impose trade restrictions unilaterally to enforce environ-
mental standards. The United States, for example, used unilateral trade restrictions to
encourage several nations to abandon tuna fishing techniques that killed dolphins.'** In
the 1990s, however, first Mexico and then the Netherlands and the European Economic
Community mounted challenges to a United States ban on tuna imports caught with
purse seine nets in a manner that would kill many dolphins. GATT panels held the ban
contrary to GATT.!** At the time, GATT required adoption of a panel decision by con-
sensus of member countries in order for the decision to bind member governments, and
this never occurred.'** Even though adopted panel decisions lack formal precedential
value under GATT law, these decisions greatly influenced the WTO.!3

The two Tuna/Dolphin decisions’ central rationales have little to do with a concept of
free trade as trade free from discrimination against imports. The decisions seem instead
to uphold a principle limiting international coercion aimed at advancing competing
policy goals.!*® The Tuna/Dolphin decisions both criticize the use of national coercion
through trade restrictions to force foreign countries to protect dolphins.'” Similarly, the
Shrimp/Turtle appellate decision held that the United States may not seek to force other
countries to adopt regulatory regimes identical to those of the United States through
trade restrictions.!* The Shrimp/Turtle appellate panel considered the “coercive effect”
of the United States’ turtle protection program its “most conspicuous flaw.”'* These
panel decisions implicitly define free trade as including a principle of noncoercion,
at least through trade measures.

The theoretical support for a noncoercion principle in international law comes
not from economic theory, but from theories of international relations.'*® Scholars
have debated extensively on the appropriateness of coercion in various contexts and
situations.'*! Widespread agreement exists that nations should not resort to coercion
without first attempting to resolve differences through negotiation. However, most
scholars recognize that when negotiation cannot resolve important disputes, then some
degree of coercion may be appropriate. Disagreement arises, of course, about when to
employ coercion and how much coercion is appropriate in various situations. The prac-
tice of international relations seems consistent with the theory since nations typically
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try to solve disputes through negotiation and resort to coercion only as a last resort.
Countries vary in their willingness to employ coercion to resolve different issues when
negotiations break down.

Countries can coerce each other without discrimination. For example, a country
may demand compliance with an environmental standard as a condition of importation
and impose an identical standard on its own domestic producers. Such a standard may
coerce, but it does not necessarily discriminate.

Defining free trade as trade free of the effects of international coercion would create
a different agenda for expansion of free trade. Expansion of free trade would involve
decreasing reliance upon coercive measures to advance policy goals. The WTO moved
in this direction in the Tuna/Dolphin and Shrimp/Turtle decisions.

2.5 Trade Restrictions and Barriers

Free traders often state that they do not oppose environmental protection; they only
oppose trade barriers and restrictions as the means of protecting the environment.'*?
This suggests that one can protect the environment adequately without trade barriers and
restrictions.'* The three concepts provide useful analytical tools to help understand
why the concepts of trade barriers and trade restrictions do not offer an acceptable
substitute for an adequate definition of free trade.

A laissez-faire definition of “free trade” as involving absolute license — trade without
any burdens — might well require the elimination of almost all even-handed national
regulation and taxation of business, all international coercion, and all regulation and
taxation discriminating against foreign commerce. Only regulation that discriminates
against domestic production for the domestic market can avoid creation of burdens upon
international trade.'** Any international coercion, any discrimination against imports,
and most even-handed government tax or regulation burdens international trade.

The statement that even-handed taxation and regulation creates burdens for interna-
tional trade requires some explanation. Even-handed taxation and regulation implies
taxes and regulations that apply equally to all relevant businesses, including importers
and exporters. Any tax or regulation that applies to all relevant products sold in the tax-
ing or regulating jurisdiction may increase the cost of imports entering the jurisdiction.
Any tax or regulation of production processes that applies to all relevant production
within the taxing or regulating jurisdiction may increase the cost of goods that the
jurisdiction exports. For these reasons, even-handed taxation and regulation burdens
international trade.

Governments may tax or regulate only domestic producers that produce only for
the domestic market without burdening international trade. But a country that taxes
or regulates even-handedly (i.e., that does not systematically discriminate against
companies with no involvement with international trade) will often create burdens
upon international trade. This means that as international integration proceeds, even-
handed regulation and taxation creates more and more burdens upon international
trade.'® A jurisdiction with no international trade could even-handedly tax and regulate
everything sold in the jurisdiction with no impact upon international trade. At the
other extreme, if all sectors have some involvement with international trade, then all
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even-handed commercial regulation and taxation burdens international trade. More
integration implies greater burdens upon international trade from routine domestic
regulation and taxes.

As global integration proceeds, demands not to use trade restrictions or barriers
become indistinguishable from a demand for laissez-faire government. The terms
“trade restriction” and “trade barrier” plausibly apply to almost every tax and regu-
lation directly affecting business. The vague idea that international trade law should
eliminate “trade restrictions” or “trade barriers” implies rejection of all taxes and reg-
ulation, and the acceptance of all three concepts of what free trade is. It embraces
laissez-faire, anticoercion, and antidiscrimination as free trade goals. Of course, a full
embrace of laissez-faire makes other goals unnecessary.

Most regulations that apply equally to imported and domestically produced goods
and services include a prohibition on sales and/or shipment made without obeying the
regulation. To make this ban on sales of noncompliant goods effective, almost every
statute providing for domestic regulation of products either explicitly or implicitly
forbids importation of goods that do not comply with national laws.

An enormously wide range of federal laws rely upon these import restrictions,
including criminal, intellectual property, transportation, telecommunications, national
security, health and safety, and conservation laws. Since almost all federal regulation
rests upon federal constitutional authority to regulate commerce,'*® these prohibitions
usually couple a ban on interstate sales or shipment of noncompliant goods with a ban on
importation of noncomplying goods.'*” Some statutes employ less explicit formulations
(such as a ban on introduction or delivery for introduction into interstate commerce)
that still use import restrictions as part of a ban on sales or shipment of noncomplying
goods.'*® However, almost all regulations applicable to goods rely upon the threat of
a sales ban to secure compliance. If this threat is removed, then regulation becomes
virtually impossible to enforce. If a person can sell goods without complying with
applicable regulations, then she probably will do so. Hence, regulations must forbid
the import or export of noncomplying goods in order to be effective.

Once one realizes that virtually all “domestic” regulations rely upon coercion the
distinction between a laissez-faire concept and an anticoercion concept begins to
collapse. Any domestic regulation, insofar as it applies to imported goods, aims to
coerce a foreign country (or its nationals) to make goods acceptable to the regulat-
ing jurisdiction, upon pain of a ban.'* Regulations that commentators tend to regard
as domestic, and usually legitimate, and those that some regard as extraterritorial,
and therefore potentially illegitimate under an anticoercion definition, function identi-
cally from the standpoint of direct burdens upon international trade and both involve
coercion.

The WTO may have realized in the Shrimp/Turtle case that all regulation involves
coercion. The WTO Appellate Body reversed a panel ruling broadly prohibiting coun-
tries from requiring exporting countries to meet the importing countries’ policies in
order to obtain market access.'™ In doing so, the Appellate Body recognized that
“conditioning access to” an importer’s “domestic market on” the exporting country’s
compliance with an importing country’s “unilaterally prescribed” policy “may, to some
degree, be a common aspect of measures falling within the scope” of the Article XX
exceptions to GATT.!S! Because Article XX exceptions to GATT cover most subjects of
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national regulation, this statement suggests a broad recognition that regulation generally
involves coercion. Hence, a free trade principle based on opposition to international
coercion and a free trade principle based on allegiance to laissez-faire principles might
have very similar results. All regulation and taxation burdens international trade and
usually imposes quantitative restrictions on noncompliant shipments.

Nondiscriminatory even-handed regulation, however, burdens economic activity in
general; it does not increase burdens upon international trade beyond those imposed
upon similar domestic economic activity. Insofar as either national or international
regulatory efforts rely upon import restrictions as an enforcement mechanism, the
exporting country or company may export anyway. But in order to do that, the export-
ing company or country must meet the importing country’s regulatory standards,
hence the burden. Similarly, a domestic firm making a product for the domestic
market must comply with the same regulatory standard in order to sell within its own
market. Both domestic and foreign firms have the same burden. Discrimination against
imports, however, constitutes a burden on international trade that does not apply to
commercial activity in general. The very logic of discrimination disadvantages foreign
products.

In sum, almost every tax and regulation of business constitutes a trade barrier or
restriction in a global economy. A laissez-faire or anticoercion definition of free trade
might imply elimination of most taxes and regulations applicable to business, since all
regulations and taxes coerce and most burden trade economically. An antidiscrimination
concept functions more narrowly, systematically ferreting out especially problem-
atic treatment of international trade, as opposed to general taxation and regulation
of commerce.

3 EXPLAINING JuDICIAL AND SCHOLARLY EFFORTS
TO JusTIFy THE WTO

Understanding the core features of the three concepts helps clarify the trade and envi-
ronment debate, and these concepts help explain how trade panels seek to legitimate
the WTO. Trade panels often try to justify their decisions in terms of nondiscrimi-
nation, even when other concerns seem to drive the decisions. They also regularly
disavow laissez-faire goals. This disjunction between the decisions’ dicta and the actual
grounds helps explain why so much disagreement exists about whether the WTO poses
a serious threat to competing values. The three-part model provides an alternative
means of thinking about possible reconciliation between free trade goals and competing
noneconomic goals.

3.1 Judicial Disavowal of Laissez-Faire and Embrace of
Antidiscrimination

As previously discussed, concerns about international coercion best explain the
Tuna/Dolphin and Shrimp/Turtle decisions. Similarly, a perceived need to have
national governments affirmatively justify even nondiscriminatory regulation drives the
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Beef/Hormone decision. But these decisions feature explicit, and not always credible,
repudiation of laissez-faire goals and use of strained antidiscrimination arguments.

3.1.1 DISCRIMINATION TALK IN COERCION CASES

The first Tuna/Dolphin panel strained to use antidiscrimination rhetoric to defend its
holding. The panel held that the Marine Mammal Protection Act (MMPA) did not con-
stitute a regulation of a product triggering Article III’s national treatment obligation.'>>
Since Article III did not apply to the case, the panel did not need to address the ques-
tion of whether the MMPA discriminated against foreign tuna in violation of Article I1I.
Nevertheless, the panel, in dicta,'?? accused the United States of discriminating against
Mexican tuna in violation of Article II1.'>* It stated that the MMPA “provided treatment
to tuna. .. from Mexico that was less favourable than the treatment accorded to like
United States tuna . ..."'5 In light of the fact that the United States imposed require-
ments on its own fleet similar to those it demanded of foreign countries, this statement
seems at least questionable. The panel justified it by claiming “Article III: 4 . . . obliges
the United States to accord treatment to Mexican tuna no less favorable than that
accorded to United States tuna, whether or not the incidental taking of dolphins by
Mexican vessels corresponds to that of United States vessels.”!>® Thus, the panel
converted an apparently nondiscriminatory regulation into a de jure discriminatory
regulation.

At the end of its opinion, the Tuna/Dolphin I panel added “concluding remarks”
returning to antidiscrimination.'”’” The panel emphasized that “a contracting party is
free to tax or regulate imported products and like domestic products as long as its taxes
or regulations do not discriminate against imported products . . . ’'3® And it admonished
the United States stating, “[A] contracting party may not restrict imports of a product
merely because it originates in a country with environmental policies different from
its own.”!'® These statements suggest that the MMPA was GATT illegal because it
discriminated against Mexican tuna, when, in fact, the antidiscriminatory rationale
only appears in dicta.

Furthermore, the panel disclaimed any allegiance to laissez-faire goals. It not only
emphasized parties’ freedom to tax or regulate absent discrimination against foreign
products, it also emphasized parties’ freedom “to tax or regulate domestic production for
environmental purposes.”!®® But the Tuna/Dolphin principle, that only allows a party to
tax or regulate domestically, prohibits some nondiscriminatory regulation and requires
that any regulation addressing an international problem discriminates against domestic
producers. Extending an even-handed prohibition to both domestic and foreign produc-
ers of a product is precisely what the panel prohibited, at least insofar as the regulation
addresses processes. Nevertheless, the panel evidently judged it necessary to disclaim
any allegiance to laissez-faire.

Similarly, the Shrimp/Turtle Appellate Body strained to find discrimination. The
panel report, which the Appellate Body reviewed, followed Tuna/Dolphin and held
that the ban on shrimp harvested without turtle excluder devices violated GATT
Article XI.'! Since the United States did not appeal this finding, appellate review
focused on the issue of whether an Article XX exception justified a violation of
Article XI’s prohibition upon quantitative restrictions.'®> The Appellate Body held that
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this measure constitutes “unjustifiable discrimination,” which disqualifies the measure
from enjoying an Article XX defense based on the language in that article’s chapeau.'®?

The Appellate Body used several novel arguments to justify this holding. Because
the United States required turtle excluder devices of both its own fleet and foreign
fleets as a condition of market access, it appeared to engage in no discrimination at all
against foreigners as a class.!%* The Appellate Body, however, held that the “cumulative
effect” of a number of aspects of the turtle conservation program made this apparently
even-handed approach discriminatory.'®

It implied that a failure to discriminate in favor of foreign exporters constituted
discrimination against them. The Appellate Body noted that the regime requires export-
ing countries to adopt “essentially the same policies and enforcement practices as the
United States.”'% The Appellate Body recognized that “the United States also applies
a uniform standard throughout its territory,”'®” but found such rigidity unacceptable in
foreign relations.!®® The panel suggested that the United States must allow the sale of
shrimp from abroad, caught without turtle excluder devices, even though the MMPA
requires forfeiture of domestic shrimp catches made without the devices.

This kind of argument sounds in anticoercion. The opinion’s call for flexibility
suggests an embrace of a model of international relations based on flexible negotiations
alone.

But the Shrimp/Turtle Appellate Body converted this anticoercion argument into
an argument that uniform even-handed regulation is generally discriminatory. It found
even-handedness inappropriate, because firm even-handed regulation does not involve
considering that “different conditions . . . may occur” in the exporting country.'® It then
stated “that discrimination results not only” from differential treatment, but also from
measures that do “not allow for any inquiry into the appropriateness of the regulatory
program for the conditions prevailing in those exporting countries.”!”

Nothing in the Shrimp/Turtle decision identifies a single condition in any country
that makes a program of installing turtle excluder devices unreasonable outside of the
United States.!”! In any case, the Appellate Body converted an argument for flexibility
in international relations into a strained argument about discrimination.

The Appellate Body also found the United States’ failure to negotiate treaties
to protect the sea turtles with some of its trading partners inappropriate, because
the failure to negotiate means that the procedures and policies became unilateral,
rather than multilateral.!’?> This sounded like a foreign relations argument based on
a conception of free trade as trade free of coercion.

The Appellate Body also converted this coercion argument into a discrimination
argument. Since the United States negotiated turtle protection with some trading
partners, but not the appellees, the Appellate Body stated that the “effect is plainly
discriminatory . ...”!7* Although this theory of discrimination is plausible, the Appellate
Body could have simply held that the United States must negotiate with all trading part-
ners or none of them, without some justification, thereby focusing on discriminatory
treatment, rather than discriminatory effect. This focus on the “effect” of creating
“unilateralism,” however, allowed it to cloak an argument against unilateralism, a
species of coercion, in antidiscrimination garb.

Having created a need for more individualized (and therefore less transparent)
bureaucratic decisions by rejecting uniform standards, the Appellate Body argued
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for a kind of due process of international relations.'” It criticized the administrative
process of certifying turtle conservation programs for the failure to provide a hearing,
an opportunity for rebuttal, or a reasoned decision.'”

The Appellate Body converted this argument for due process in international rela-
tions into a discrimination argument. It claimed that because of the lack of procedural
protections, the United States discriminates against applicants who do not receive certi-
fication “‘vis-a-vis those Members which are granted certification.”!’® But the Appellate
Body did not claim that the countries that received certificates of compliance with US
regulations received the procedural protections denied the unsuccessful applicants. The
successful applicants may simply have had a better case on the merits, because they
were willing to use turtle excluder devices. Nothing in the Appellate Body’s decision
directly argues to the contrary. Hence, the discrimination argument appears strained.

The Shrimp/Turtle decision, like the Tuna/Dolphin decision, closes with a disavowal
of the laissez-faire definition of free trade. The Appellate Body claimed that WTO
members might adopt effective measures to protect endangered species.!”” But, says
the WTO, the United States has applied this ban on shrimp caught without turtle excluder
devices in an unjustifiably discriminatory manner.'”®

As explained previously, the heart of these decisions has nothing to do with antidis-
crimination. The Tuna/Dolphin panel concluded that import bans that any country can
escape by simply adopting the environmental practices of the importing state con-
stitute prohibited quantitative restrictions, rather than regulations, under GATT. That
conclusion rested almost entirely upon an anticoercion rationale. Notwithstanding the
Shrimp/Turtle decision’s extended nondiscrimination argument, the Appellate Body
singled out the coercive nature of the shrimp ban as the turtle protection program’s
most egregious feature.!”

3.1.2 DISCRIMINATION TALK IN LAISSEZ-FAIRE CASES
The Beef/Hormone panel also characterized a seemingly neutral regulation as discrim-
inatory. The European Union applied its ban on growth hormones to both European
and foreign beef producers.'®® So, once again, the regulation seems quite neutral.

The panel held that the measures at issue were invalid because they were not
based on a risk assessment, rendering consideration of any discrimination issue
unnecessary.'8! Yet, it held that the European Community discriminated by banning
beef from cattle fed with growth-enhancing hormones, while not regulating naturally
occurring hormones.'®? It also held that the ban on hormones in beef discriminated,
because it did not apply to a different substance used in swine production.'®?

The Appellate Body reversed, finding the failure to regulate natural hormones
justified, and held that the discrimination based on differential treatment of substances
used in swine production did not constitute a “disguised restriction on international
trade ....”'®* While WTO panels frequently shoehorn their rulings into findings of
discrimination, the Appellate Body largely resisted the urge to do so here. The panel
decision, however, conformed to the tendency to seek out antidiscrimination rationales.

The Beef/Hormone panel decision also illustrates the impulse to disclaim any move-
ment toward laissez-faire free trade. The panel, after holding illegal a regulation
of possibly carcinogenic substances for lack of an adequate scientific basis, tried to
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claim that it had made no judgment about the necessity of the measure, but couldn’t.
It stressed “it was not our task to examine generally the. .. necessity” of the ban on
growth hormones in beef.! In the same paragraph, however, the panel acknowledged
making a judgment about “the necessity of the import ban...for the protection of
human life or health.”!8 It then tried to suggest that its ruling somehow left govern-
ments free to regulate domestically, as if a regular participant in international markets
could generally regulate without affecting international trade. It stated that the ability
of countries to regulate without affecting international trade “was not at issue in the
present case.”'%” It then feebly pointed out that it had not addressed nonhealth-related
consumer concerns, thereby implying that it had left a field of regulation untouched.'3®
In this way, the panel tried to draw attention away from the large swath of health-related
regulations that its decision potentially implicated.

The Appellate Body may have recognized the futility of the panel’s efforts to make
the implications of its holding appear insubstantial. It narrowed the panel’s legal
reasoning, left its ruling intact, and dispensed with concluding remarks.'®

This combination of holdings based on noncoercion and laissez-faire-related
principles with rhetoric based on discrimination may help explain why observers dis-
agree about whether the WTO poses a significant threat to environmental protection.
Environmentalists may look at the logical implications of the principles directly
supporting the holdings and see a grave threat. Defenders of free trade may take the
limiting dicta in these cases very seriously, partly out of faith in the judgment of trade
panelists.'

3.2 Refocusing the Trade and Environment Debate

Scholarly debates about tensions between free trade and competing policies generally
treat the concept and scope of free trade as a given.!°! The debate then focuses upon what
exceptions to free trade GATT should tolerate in order to accommodate the competing
policy.'??

In the legal academy, much of this debate takes the form of arguments about
the appropriate scope and interpretation of Article XX exceptions to GATT trade
disciplines.!”® The Tuna/Dolphin case sparked a debate about whether national
regulation of the processes of foreign production was appropriate.'* But much of the
scholarship views this process/product distinction debate as another question involving
exceptions to free trade.'*

The three-part conceptual scheme calls into question the conventional structure of
the trade and environment debate. From a legal perspective, itis not clear why the debate
should be about exceptions to free trade. After all, if the WTO embraces a concept of
free trade as trade free from discrimination, as is sometimes claimed, then we need
a debate about expansion of the free trade concept beyond those bounds. The debate
would be a debate about the browning, not the greening, of the GATT.'*® Furthermore,
Article XX defenses simply do not apply to the most demanding trade disciplines in
the regime, those found in the SPS agreement.

Surely the SPS agreement shows that the WTO is administering agreements that
cumulatively move far beyond the problem of discrimination. The definitional issue
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leads us to ask what concept of free trade the WTO implements. Asking this question
leads to some fresh questioning of the nature of the GATT trade disciplines. One might
ask why precisely the MMPA violates the GATT disciplines. This question, which is
antecedent to the question of whether a defense applies, turns out to be rather difficult
to answer.'”’

The Tuna/Dolphin panels concluded that the MMPA quantitatively restricts trade!*®
and GATT Article XI generally forbids quantitative restriction of trade.!” However,
Tuna/Dolphin I offers no direct support for the conclusion that the MMPA establishes
a quantitative restriction on imports.?” Tuna/Dolphin II states that the “embargoes”
constituted “prohibitions or restrictions” of importation under Article XI, “since they
banned the import of tuna or tuna products from any country not meeting certain policy
conditions.”*! Of course, this implies that any country meeting these policy conditions
can export freely to the United States. Tuna/Dolphin does not explain why a measure,
which allows any country to choose to export unlimited quantities of tuna (by choosing
to comply with conservation standards), should be considered a quantitative restriction
on trade.

The panels held that the MMPA did not involve the kind of regulation GATT autho-
rizes in Article I11.2°2 They state that the MMPA did not regulate the characteristics of
tuna as a product.’® Since Article III only addresses regulation of products, the panels
concluded that the MMPA provisions before them did not constitute a regulation within
the meaning of that article. Therefore, the GATT requirement of national regulatory
treatment did not apply.

The Tuna/Dolphin decisions suggest that the MMPA regulates the “process” of
catching tuna and distinguishes process from product regulations.?** Scholars debating
these decisions have exhaustively discussed both the wisdom and legal soundness of
this product/process distinction and this chapter will not revisit that issue.?’> But the
argument that this law did not regulate tuna as a product, even if correct, does not
establish the measure as a quantitative restriction.

The conclusion that a law allowing imports provided a country meets policy con-
ditions quantitatively restricts trade, while having a certain surface plausibility, does
not withstand analysis. Any regulation that applies to imported goods will necessarily
prohibit imports in order to enforce the regulation. If the country could export the goods
without compliance with the regulation, it would not have to obey the regulation. If the
targeted country can comply with a regulation and thereby secure the right to export
without any limit to quantity, then clearly a qualitative regulation, not a quantitative
restriction, is at issue. Hence, the fact that the MMPA did not inexorably limit the
quantity of tuna that Mexico could export to the United States seems to establish that
it did not impose a quantitative restriction.

GATT scholars, however, apparently consider the holding that these regulations
involve a prima facie violation of Article XI as so obviously correct as to require no
explanation.”’® While Article XI on its face might support the notion that it only limits
literal import quotas (including zero quotas), GATT panels have traditionally construed
Article XI much more broadly to invalidate almost any regulation applied at the border
that places a burden on imports.>’

Tuna/Dolphin’s narrow construction of the Ad Note to Article III made the MMPA
illegal only because of the broad construction of Article XI. This broad construction
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of Article XI goes beyond the antimercantilist limit on quotas necessary to sustain the
nondiscrimination principle and embraces a laissez-faire rule limited only by applicable
defenses. Hence, narrow construction of the Ad Note implies greater movement toward
laissez-faire trade.

A historical view of the three-part conceptual scheme suggests a theoretical reason
for viewing the trade and environment debate as a discussion of proposals for exceptions
to free trade principles. Historically, the theory of free trade has often been viewed as
a laissez-faire theory. From the perspective of this laissez-faire theory any proposal to
allow regulation of the environment looks like a proposal for an exception to free trade
principles, because regulations burden international trade. This may help explain why,
over time, the WTO and GATT panels have construed Article XI so broadly and the
defenses so narrowly.

The existence of a background laissez-faire assumption by itself has important impli-
cations for understanding “trade and . . .” debates. Since laissez-faire assumptions have
very little normative attractiveness, any sense that they inform dispute settlement panels
or scholarly opinions will make those opinions less persuasive. This may explain why
GATT and WTO panels feel obliged to disclaim pursuit of laissez-faire goals. Without
the convincing identification of a more attractive principle, claims that the WTO pursues
something more limited than the maximum politically feasible move toward laissez-
faire goals will prove unconvincing. Some scholars realize that the nondiscrimination
principle may prove more attractive than a laissez-faire principle. Professors Far-
ber and Hudec write, “Facial discrimination is the most attractive basis for GATT
intervention . ... And they understand that thoughtful critics of the GATT regime
will be worried about the SPS agreements’ restrictions, previously described as moving
toward laissez-faire.>””

The three-part conceptual scheme facilitates inquiry into which principles actu-
ally explain the decisions and why laissez-faire and noncoercion principles appear
more troubling than facial antidiscrimination principles. WTO decisions relying on
nondiscrimination appear more legitimate than decisions on other grounds. Nondis-
crimination seems rooted in fairness concerns and usually involves policy choices that
an international trade institution is well placed to make. By contrast, the WTO lacks
the democratic credentials and expertise to determine the appropriate degree of laissez-
faire government. Similarly, trade experts seem poorly positioned to make decisions
about the appropriate use of coercion. While some international control of coercion
may be legitimate, trade experts will have a tendency to view fairly trivial coercion as a
grave threat, even when it effectively serves ends deemed important by the government
of the consumers paying the coercion’s direct cost.

While legitimacy matters, functional considerations matter as well. If a WTO panel
holds a law illegal under laissez-faire principles, the law might not recover. Of course,
the WTO has only moved toward laissez-faire, not all the way to it. Butrequiring a nation
to invalidate a law because it lacks an adequate scientific justification may have equally
fatal consequences. If WTO judgments about the adequacy of a scientific judgment
follow national consideration of the most important available evidence, then a compliant
government must adopt weaker standards or eschew regulating the matter giving rise
to the WTO judgment. Of course, to the extent that a WTO ruling under the SPS
agreement follows significant oversights in examining available data, the government
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may find itself able to regulate after improving the risk assessment. But that may be
insufficient if the WTO demands greater certainty than the available data offers on the
issue a national government wishes to regulate.

A noncoercion principle would endanger efforts to protect public health and the
environment. Indeed, a pure anticoercion principle is very similar to a laissez-faire
policy, since even-handed regulations and taxes coerce those exporting into the taxing
and regulating jurisdiction. A pure noncoercion principle would abolish a great
swath of public health regulation. However, a less radical principle, embraced by
Tuna/Dolphin II, objects to coercion of national governments. Tuna/Dolphin II may
implicitly distinguish regulations that coerce national governments from regulations
that coerce private companies.>'?

A rule against coercion of foreign governments would invalidate the use of trade
restrictions to force governments to police impacts of their nationals on the high seas
or on global environmental problems. Since all international environmental laws rely
upon domestic enforcement, this might have serious impacts upon international environ-
mental protection, and international environmental protection is essential to a nation’s
ability to protect its own people from environmental harms as well as to the protection
of other species.

If the WTO extends this noncoercion principle beyond the international environmen-
tal context in which it arose, such a principle could eviscerate domestic environmental
law. A country, for example, might wish to assure that a product consumed in its
jurisdiction does not poison its inhabitants. In order to make a regulation, banning
this poison’s use, effective in a globally integrated world, it must apply to imports
and domestically produced goods alike. If the importing countries cannot effectively
enforce such a regulation through inspections after the product is made, it may have to
regulate the foreign manufacturing process.?!! A broad noncoercion rule might prevent a
country from requiring a foreign country to supply data showing adequate enforcement
of standards comparable to those that the national government imposed upon its own
manufacturers. Hence, this noncoercion rule would prevent regulators from effectively
implementing domestic measures that required some compliance verification abroad.

Measures conditioning access to domestic markets upon foreign governmental com-
pliance with national standards have been part of domestic public health laws since the
1920s.2!? For example, the US Import Milk Act of 1927 seeks to assure a pure milk
supply by requiring a sanitary inspection of the foreign dairy farm as a condition of
importation.?!* Similarly, the US Food, Drug, and Cosmetic Act of 1938 prohibits
commerce in food prepared, packed, or held under unsanitary conditions, and the US
Poultry Products Inspection Act bars importation of poultry unless “subject to the same
inspection . . . standards” as apply in the United States.?'* Hence, a rule against coercing
foreign governments would invalidate many standard domestic regulations.

A pure rule against explicit discrimination, however, would only rarely have terri-
bly significant environmental impacts. The country would usually be able to regulate
equally effectively by simply applying the same standard it applied to imports to its own
products. An example of this comes from the Reformulated Gasoline case. The United
States could regulate stringently after the WTO ruling against its reformulated gasoline
by extending to foreign manufacturers the same opportunities for using measurement
techniques that domestic manufacturers had.?'> It subsequently modified its rule to
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do that.?'® In short, a facial nondiscrimination requirement usually allows the country
suffering WTO reversal to continue effectively addressing the public health or envi-
ronmental problem at issue. Declaring measures illegal on laissez-faire or anticoercion
grounds poses considerably deeper problems for environmental regulation.

A proposal to focus exclusively upon free trade as trade free of discrimination merits
consideration. Such a proposal would clearly enhance the WTO’s legitimacy but entail
some reduction in the scope of international trade law. The concepts of the definitions
of free trade help clarify what is at stake in choosing such a narrowing for the sake of
legitimacy. Such a narrowing implies a particular agenda for the WTO. The analysis
above suggests that a nondiscrimination concept would involve focusing WTQ’s insti-
tutional energy upon tariff reduction, elimination of regulations and taxes that expressly
discriminate, elimination of quotas, and curbing domestic subsidies. This would leave
the WTO with an ambitious agenda. On the other hand, it implies abandoning WTO
efforts to decrease reliance upon nondiscriminatory coercion to achieve international
policy goals and to weaken taxes and regulations. Analysts who wish to consider such
a proposal should consider not just the desirability of the various objectives (or variants
thereof ), but also their suitability for pursuit by the WTO. The possible advantages of
a sharper sense of institutional priorities and focus should form part of the analysis.

The focus on the definition of free trade invites critical thinking about GATT and SPS
trade disciplines, not just the exceptions to the disciplines.?!” In particular, careful analy-
sis of the role of coercion in regulation raises questions about whether a process standard
should constitute a quantitative restriction of trade in violation of Article XI. This calls
into question the United States’ decision not to challenge Tuna/Dolphin I’s conclusion
that process standards constitute quantitative trade restrictions in Tuna/Dolphin II or
in Shrimp/Turtle.?'® It also shows the inadequacy of a definition of free trade as trade
free of “trade restrictions” or “trade barriers.” Whether or not the reader embraces the
proposal to focus on nondiscrimination, clearly the definition of free trade is important
and helps explain why so many participants in the debate about trade and environment
seem to talk past each other so often.

C 4 CONCLUSION )

Hopefully, the identification of the three concepts of free trade will help spark a dialogue
about the problem of defining free trade. The three-part conceptual scheme explains
how the departure from a discriminatory concept threatens the WTO’s legitimacy. The
WTO could substantially reduce this threat by focusing on a credible antidiscrimination
concept.

The WTO may eventually find that accepting some clear limits to the scope of its
enterprise may be a price worth paying to enhance its legitimacy. The WTO’s legitimacy
will depend on whether it can relate its actions to a coherent concept of free trade that
a specialized international institution can credibly administer.

Focusing inquiry upon the definition of free trade provides another way of think-
ing about “trade and...” issues. It invites more critical thinking about the trade
disciplines themselves, rather than just the scope of exceptions. It also shows that
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misunderstandings between free traders and environmentalists have roots in the
conflation of concepts of free trade.
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Environment, supra note 1, at 5. He then states that “free trade . .. does not necessarily
require the elimination of...regulations,” because it aims only to avoid discrimina-
tion against “foreign companies.” Id. Similarly, Steve Charnovitz rejects a laissez-faire
definition of trade and suggests that it involves the absence of tariffs and “special border
restrictions,” both of which are usually discriminatory. See Steve Charnovitz, Free Trade,
Fair Trade, Green Trade: Defogging the Debate, 27 Cornell Int’l L.J. 459, 471-2 (1994)
[hereinafter Charnovitz, Defogging the Debate]. This article addresses the tension implicit
in free trade under a laissez-faire definition and a more limited definition focusing upon
nondiscrimination. See id.

See, e.g., Esty, Greening the GATT, supra note 1, at 3, 23—46 (discussing but not defining
free trade); Leary, Workers’ Rights and International Trade, supra note 3 (same). Cf.
Brian Alexander Langille, General Reflections on the Relationship of Trade and Labor
(Or Fair Trade is Free Trade’s Destiny), in 2 Fair Trade and Harmonization, supra note 3,
at 236 (questioning the “assumption that. .. there is a natural or genuinely noncontro-
versial mode of economic ordering” which trade theory can police); Donald H. Regan,
The Supreme Court and State Protectionism: Making Sense of the Dormant Commerce
Clause, 84 Mich. L. Rev. 1091, 1097 (1986) (explaining that the ambiguity of the phrase
“free trade” encourages conflating opposition to protectionism with a commitment to
laissez-faire).

See General Agreement on Tariffs and Trade, October 30, 1947, 61 Stat. A-11, TIAS No.
1700, 55 UNTS 194 [hereinafter GATT].

See Jagdish Bhagwati, Introduction to 1 Fair Trade and Harmonization, supra note 3, at
1 (referring to the “simple elimination of trade barriers”).
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See, e.g., Daniel A. Farber and Robert E. Hudec, GATT Legal Restraints on Domestic
Environmental Regulations, in 2 Fair Trade and Harmonization, supra note 3, at 59, 64
[hereinafter Farber & Hudec, GATT Legal Restraints].

See, e.g., id. at 75 (noting that it would have been easy to find US corporate average
fuel economy standards “protectionist”); Ved P. Nanda, International Environmental Law
& Policy 44 (1995) [“The controversy surrounding the use of ETM’s (environmental
trade measures) centers on the possibility of a state imposing an ETM as a protectionist
measure.”]. Cf. Alan O. Sykes, Regulatory Protectionism and the Law of International
Trade, 66 U. Chi. L. Rev. 1, 3-5 (1999) [hereinafter Sykes, Regulatory Protectionism]
(providing a definition for this otherwise vague term, “protectionism”).

But see Regan, supra note 7, at 1094-5 (defining protectionism and not using it as a
synonym for “trade restrictions” or “trade barriers”); Sykes, Regulatory Protectionism,
supra note 11, at 3—7 (clarifying “protectionism”).

Marakesh Agreement Establishing the World Trade Organization, April 15, 1994, art. II,
para. 6 reprinted in GATT Secretariat, The Results of the Uruguay Round of Multilateral
Trade Negotiations: The Legal Texts 67 (1994) [hereinafter WTO Agreement]. The
relevant agreements are set out in Annexes to the agreement establishing the WTO. See id.
Annexes 1-4 at 19-439.

On the concept of legitimacy see Thomas M. Franck, The Power of Legitimacy Among
Nations (1990) and Martti Kokenniemi, Book Review, 86 Am. J. Int’l L. 175 (1992)
(reviewing Franck, supra).

See Kenneth W. Abbott, Economic Issues and Political Participation: The Evolving
Boundaries of International Federalism, 18 Cardozo L. Rev. 971, 975 (1996) (pointing out
risk of trade regimes losing legitimacy and public support unless noneconomic interests
have a role in WTO policy and dispute settlement); Jeffrey L. Dunoff, Resolving Trade—
Environment Conflicts: The Case for Trading Institutions, 27 Cornell Int’1 L.J. 607, 621-2
(1994) [hereinafter Dunoff, Trading Institutions] (arguing against allowing GATT to settle
trade and environment disputes); Jeffrey L. Dunoff, Rethinking International Trade, 19
U.Pa.J. Int’]1 Econ. L. 347 (1998) [hereinafter Dunoff, Rethinking] (arguing that “linkage
issues” such as “trade and environment” raise serious practical and theoretical challenges
to the trade regime); Jeffrey L. Dunoff, “Trade and”: Recent Developments in Trade
Policy and Scholarship — And Their Surprising Political Implications, 17 Nw. J. Int’l L.
& Bus. 759, 764-8 (1996) [hereinafter Dunoff, “Trade and”] (arguing that expansion of
trade law into “new substantive areas threatens to undermine international and domestic
support for the trade regime”).

See A Global Disaster, Economist, December 11, 1999, at 19-20; NGOs From
60 Countries Team Up to Halt Next WTO Round on Environmental Grounds, 22 Int’l
Env’t. Rep. (BNA) 446 (May 26, 1999).

See GATT Dispute Settlement Panel Report on US — Restrictions on Imports of Tuna,
July 1994, 33 I.L.M. 839, 889-90, 894, 898-9 (1994) [hereinafter Tuna/Dolphin IIJ;
GATT Dispute Settlement Panel Report on US — Restrictions on Imports of Tuna,
September 3, 1991, GATT B.L.S.D. (39th Supp.) at 155, 195, 200-1, 205 (1993)
[hereinafter Tuna/Dolphin IJ.

Agreement on the Application of Sanitary and Phytosanitary Measures, April 15, 1994,
WTO Agreement, Annex 1A, supra note 13 [hereinafter SPS Agreement].

See WTO Appellate Body Report on US — Import Prohibition of Certain Shrimp and
Shrimp Products, October 12, 1998, 38 L.LL.M. 118 (1999) [hereinafter Shrimp/Turtle
Appellate]; WTO Appellate Body Report on EC — Measures Concerning Meat and Meat
Products (Hormones), 1998 WL 25520 (January 16, 1998) [hereinafter Beef/Hormone
Appellate].
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See Annick Emmenegger Brunner, Conflicts Between International Trade and Multilateral
Environmental Agreements, 4 Ann. Surv. Int’l & Comp. L. 74, 78 (1997) (explaining
that the issue of environmental trade measures was “raised most prominently” by the
Tuna/Dolphin decisions in 1991 and 1994); Steve Charnovitz, Green Roots, Bad Pruning:
GATT Rules and Their Application to Environmental Trade Measures, 7 Tul. Envtl. L.J.
299, 301 (1994) [hereinafter Charnovitz, Pruning] (‘“The infamous dolphin—tuna dispute
of the early 1990s crystallized for the public the implications for the environment of trade
agreements.”); Frank J. Garcia, The Trade Linkage Phenomenon: Pointing the Way to the
Trade Law and Global Social Policy of the 21st Century, 19 U.Pa.J. Int’l Econ. L. 201, 202
n.3 (1998) (crediting GATT Tuna/Dolphin decisions with spurring public opposition to
the WTO and concern with linkage issues); Thomas J. Schoenbaum, International Trade
and Protection of the Environment: The Continuing Search for Reconciliation, 91 Am.
J. Int’1 L. 268 (1997) (“The Tuna/Dolphin I decision produced an explosion of rhetoric
in...learned journals.”). See, e.g., Esty, Greening the GATT, supra note 1; Trade &
Environment, supra note 1; Howard F. Chang, An Economic Analysis of Trade Measures
to Protect the Global Environment, 83 Geo. L.J. 2131 (1995) [hereinafter Chang, An
Economic Analysis of Trade Measures]; Charnovitz, Defogging the Debate, supra note 6;
Edith Brown Weiss, Environment and Trade as Partners in Sustainable Development:
A Commentary, 86 Am. J. Int’l L. 728 (1992); Chris Wold, Multilateral Environmental
Agreements and the GATT: Conflict and Resolution, 26 Envtl. L. 841 (1996) [hereinafter
Wold, Multilateral Environmental Agreements]; Mark Edward Foster, Note, Trade and
Environment: Making Room for Environmental Trade Measures Within the GATT, 71
S. Cal. L. Rev. 393 (1998) (arguing that the WTO should consider environmental trade
measures legal under GATT Article XX).

See WTO Committee Report Claims Success in Furthering Trade, Environment Talks,
21 Int’l Env’t. Rep. (BNA) 1127, 1128 (November 11, 1998) [hereinafter UNEP
Criticism] (citing United Nations Environment Program’s charge that uncertainty in
international trade law “may have hampered several environmental conventions.”). But see
Daniel A. Farber and Robert E. Hudec, Free Trade and the Regulatory State: A GATT ’s-Eye
View of the Dormant Commerce Clause, 47 Vand. L. Rev. 1401, 1404 (1994) [hereinafter
Farber & Hudec, Free Trade and the Regulatory State] (arguing that “lack of clarity may
be a necessary characteristic” of law addressing free trade).

See GATT art. III, supra note 8; see generally Dunoff, Rethinking International Trade,
supra note 15, at 370-3; Farber & Hudec, Free Trade and the Regulatory State, supra
note 21, at 1406 (characterizing free trade policy as a principle of evenhandedness).

I use the term “coercion” with some reservations. Trade measures, when enforced, do not
in fact force foreign nations to change their conduct as a military invasion or the arrest
of a person might. See Belina Anderson, Unilateral Trade Measures and Environmental
Protection Policy, 66 Temple L. Rev. 751, 755 (1993).

See generally John O. McGinnis, The Decline of the Western Nation State and the Rise of
the Regime of International Federalism, 18 Cardozo L. Rev. 903, 916 (1996) (arguing that
the competition for trade resulting from GATT imposes limitations on national regulatory
power similar to those “imposed on the power of states in nineteenth-century America.”).
See generally Abbott, supra note 15, at 975 [citing G. Richard Shell, Trade Legalism and
International Relations Theory: An Analysis of the World Trade Organization, 44 Duke
L.J. 829, 908-9 (1995)] (pointing out risk of trade regimes losing legitimacy and public
support unless noneconomic interests have a role in WTO policy and dispute settlement);
Dunoff, “Trade and,” supranote 15, at 764 (“The expansion of trade law into new substan-
tive areas threatens to undermine international and domestic support for the trade regime.”);
Daniel C. Esty, Linkages and Governance: NGOs at the World Trade Organization,
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19 U. Pa. J. Int’l Econ. L. 709, 715 (1998) [hereinafter Esty, Linkages and Governance]
(questioning WTO legitimacy to make regulatory judgments); McGinnis, supra note 24, at
918-24 (explaining that the regime of “international federalism” may be unstable because
“interest groups” may oppose laissez-faire policies).

See W. M. Corden, Trade Policy and Economic Welfare 2-5 (1989).

See David Ricardo, On the Principles of Political Economy and Taxation, in The Works and
Correspondence of David Ricardo (1962); Adam Smith, The Wealth of Nations (Modern
Library 1994) (1776).

See, e.g., Douglas A. Irwin, Against the Tide: An Intellectual History of Free Trade
(1996) (describing a history of debates about free trade’s merits, rather than its definition);
Paul R. Krugman, Rethinking International Trade (1990) (theorizing about the origins of
international trade, the effects of “protectionism,” and optimal trade policy and building
in insights about economies of scale).

See Smith, supra note 27, at 485-6.

See Ricardo, supra note 27, at 128-49.

See Peter H. Lindert, International Economics 28 (8th edn. 1986).

For a brief review of the theory as it has evolved to date see Alan O. Sykes, Comparative
Advantage and the Normative Economics of International Trade Policy, 1 J. Int’l Econ.
L. 49 (1998) [hereinafter Sykes, Comparative Advantagel].

See Smith, supra note 27, at 456-717.

See id. at 479.

See id. at 481-502.

See, e.g., Economic Justice in Perspective: A Book of Readings 69—70 (Jerry Combee and
Edgar Norton eds., 1991); Daniel R. Fusfeld, The Age of the Economist 20-54 (5th edn.
1986); Robert L. Heilbroner, The Worldly Philosophers: The Lives, Times, and Ideas of
the Great Economic Thinkers (4th edn. 1972).

See Smith, supra note 27, at 494 (describing compensatory taxation as “the second limi-
tation of the freedom of trade”); see also Lindert, supra note 31, at 17 (noting that Smith
accepted “the national defense argument for restricting trade with potential enemies.”).
See Ricardo, supra note 27, at 133. Cf. id. at 318, 338 (referring to “universally free trade”
and “free trade” respectively).

See Smith, supra note 27, at 494-6, 790, 876.

Ricardo, supra note 27, at 167.

Id. at 172.

Id.

See Mordechai E. Kreinin, International Economics: A Policy Approach 224 (5th ed.
1997) (beginning a chapter on “Why Nations Trade” with a discussion of comparative
advantage); Paul R. Krugman and Maurice Obstfeld, International Economics: Theory and
Practice 11 (2nd ed. 1991) (arguing that comparative advantages helps “us to understand
how differences between countries give rise to trade. . ., and why this trade is mutually
beneficial.”); Lindert, supra note 31, at 17-24 (describing Ricardo and Smith’s contri-
bution as an explanation of how the gains of trade will accrue to both trading partners);
Sykes, Comparative Advantage, supra note 32, at 49-50.

See Sykes, Comparative Advantage, supra note 32, at 49-50.

This explanation, however, yields a prediction that “nations will tend to specialize in
production of goods in which they have comparative advantage, exporting them to other
nations in exchange for goods in which they lack comparative advantage.” See id. at 52-3.
This remains consistent with the role of a descriptive theory that explains a phenomena,
rather than justifies or defines a particular social policy.
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See Krugman & Obstfeld, supra note 43, at 11 (describing comparative advantage as the
“essential concept” to understanding “why trade is mutually beneficial”).

See Sykes, Comparative Advantage, supra note 32, at 57 (explaining that the normative
case for free trade rests upon economic efficiency).

See, e.g., Avinash Dixit and Victor Norman, Theory of International Trade: A Dual
Equilibrium Approach 1 (1980) (explaining that debates about the impacts of tariffs require
a general equilibrium model making full use of the knowledge offered by microeconomic
theory); Krugman & Obstfeld, supra note 43, at 181-93.

See Sykes, Comparative Advantage, supra note 32, at 57 (offering background on welfare
economics because normative case for free trade rests on efficiency grounds).

See E. J. Mishan, Cost—Benefit Analysis: An Informal Introduction 154—61 (3rd ed. 1982);
David M. Driesen, The Societal Cost of Environmental Regulation: Beyond Administrative
Cost—Benefit Analysis, 24 Ecology L.Q. 545, 577-9 (1997) [hereinafter Driesen, The
Societal Cost).

See, e.g., Thomas O. McGarity, Reinventing Rationality: The Role of Regulatory Analysis
in the Federal Bureaucracy (1991); Mark Sagoff, The Economy of the Earth: Philosophy,
Law, and the Environment (1988) (arguing that environmental policies should be based
on ethical, esthetic, cultural, and historical considerations rather than aggregate personnel
preferences); David W. Pearce and R. Kerry Turner, Economics of Natural Resources and
the Environment 122-3 (1990) (noting temptation to “downgrade” environmental benefits
because they are “soft” variables); Driesen, The Societal Cost, supra note 50 (arguing
that administrative cost-benefit analysis does not help evaluate most important economic
questions about cost or accomplish any of the other goals proponents have outlined);
Duncan Kennedy, Cost—Benefit Analysis of Entitlement Problems: A Critique, 33 Stan.
L. Rev. 387 (1980) (arguing that outcomes of cost—benefit analysis are indeterminate in
theory); Laurence H. Tribe, Policy Science: Analysis or Ideology?, 2 Phil. & Pub. Aff. 66,
70 (1972) (arguing that pareto-optimality analysis is both indeterminate and incomplete).
On its status under US domestic law see Uruguay Round Agreements Act, Pub. L.
No. 103-465, 108 Stat. 4809 (1994) (codified as 19 U.S.C. §§ 3501-12) (approving GATT
and the Uruguay Round agreement but providing that these agreements do not amend fed-
eral laws protecting workers, the environment, and health and safety). See also John H.
Jackson, The General Agreement on Tariffs and Trade in United States Domestic Law, 66
Mich. L. Rev. 249 (1967); C. O’Neal Taylor, The Limits of Economic Power: Section 301
and the World Trade Organization Dispute Settlement System, 30 Vand. J. Transnat’l L.
209, 243 n.160 (1997).

See http://www.wto.org.

See GATT, art. 111, supra note 8; see generally John H. Jackson, World Trade Rules and
Environmental Policies: Congruence or Conflict?, 49 Wash. & Lee L. Rev. 1227, 1236-7
(1992) [hereinafter Jackson, Congruence or Conflict?].

See GATT, art. III, supra note 8; Robert E. Hudec, GATT Legal Restraints on the
Use of Trade Measures Against Foreign Environmental Practices, in 2 Fair Trade and
Harmonization, supra note 3, at 108 [hereinafter Hudec, Trade Measures Against Foreign
Environmental Practices] (“The GATT’s economic goal is to promote, through liberal
international trade policies, the greater effectiveness of national economies . . .. The GATT
regime has made a major contribution to alleviating poverty in the postwar era.”).

See GATT preamble, supra note 8 [advocating the “elimination of discriminatory
treatment” (emphasis added), but only the “substantial reduction” of trade barriers
generally].
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See id. (citing substantial reduction of tariffs as a goal of the parties who signed GATT);
id. art. XXVIII (providing for negotiation of tariff reductions). Under the auspices of
the WTO, the parties to GATT periodically negotiate schedules that reduce tariffs, which
constitute an integral part of the GATT agreement.

See id. arts. 111, XX.

See id. art. .

I posit this simple model as a means of framing discussion of free trade’s meaning. This
model does not capture every feature of GATT.

See generally The Uruguay Round and Beyond: Essays in Honour of Arthur Dunkel
255 (Jagdish Bhagwati and Mathias Hirsch eds., 1998) (advocating elimination of border
restrictions and national subsidies for domestic coal production to liberalize further WTO
member economies).

Cf. Regan, supra note 7, at 10967 (distinguishing between being against protectionism
and being in favor of total economic laissez-faire).

See GATT art. XI, para. 1, supra note 8.

See id. art. XI.

See WTO Dispute Settlement Panel Report on India — Quantitative Restrictions on Imports
of Agricultural, Textile, and Industrial Products, 1999 WTO DS Lexis 5, para. 5.142
(April 6, 1999) [hereinafter India Panel] (construing Article XI to include “a limitation on
action, a limiting condition or regulation.”).

See, e.g., Robert E. Hudec, The Product—Process Doctrine in GATT/WTO Jurisprudence,
in New Directions in International Economic Law: Essays in Honour of John H. Jackson
187, 191-2 (Marco Bronckers and Reinhard Quick eds., 2000) [hereinafter Hudec,
GATT/WTO Jurisprudence].

See id.

See GATT art. XX, supra note 8.

See Tuna/Dolphin I, supra note 17, para. 5.27, at 199.

See GATT art. XX, para. 1, (b), (g), supra note 8; Shrimp/Turtle Appellate,
supra note 19, paras 127-34, at 154-7 (applying to efforts to protect endangered
species); Steve Charnovitz, Exploring the Environmental Exceptions in GATT Article
XX, J. World Trade, October 1991, at 37 (1991) [hereinafter Charnovitz, Environmental
Exceptions].

GATT dispute settlement panels have repeatedly applied a least restrictive means test under
Article XX. See, e.g., GATT Dispute Settlement Panel Report on Canada — Measures
Affecting Exports of Unprocessed Herring and Salmon, March 22, 1988, GATT B.1.S.D.
(35th Supp.) at 114 (1989); GATT Dispute Settlement Panel Report on Thailand —
Restrictions on Importation of and Internal Taxes on Cigarettes, November 7, 1990,
GATT B.L.S.D. (37th Supp.) at 223 (1991); Tuna/Dolphin II, supra note 17, para. 5.35,
at 897; Tuna/Dolphin I, supra note 17, paras 5.28, 5.33, at 199-201; see also Charnovitz,
Environmental Exceptions, supra note 70, at 49-50 (showing why this test is difficult to
meet); Steve Charnovitz, Environmental Trade Sanctions and the GATT: An Analysis of
the Pelly Amendments on Foreign Environmental Practices, 9 Am. U. J. Int’l L. & Pol’y
778-9 (1994) [hereinafter Charnovitz, Pelly Amendments] (contrasting a literal approach
to Article XX’s chapeau with the case law’s approach); Farber & Hudec, GATT Legal
Restraints, supra note 10, at 81 (recognizing that “it is always possible to imagine some
less restrictive alternative,” but arguing that GATT tribunals have in practice exercised
“good judgment and common sense in this exercise”).

See WTO Dispute Settlement Panel Report on EC — Measures Affecting Asbestos and
Asbestos-Containing Products, 2000 WL 1449942 (September 18, 2000) [hereinafter
Asbestos] (upholding European asbestos ban under Article XX); Shrimp/Turtle Appellate,
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supra note 19, paras 161-84, 187, at 166-75; WTO Appellate Body Report on US —
Standards for Reformulated and Conventional Gasoline, May 20, 1996, 35 .L.M. 603,
618-23 (1996) [hereinafter Reformulated Gasoline] (eschewing a least restrictive means
type approach, but still finding law illegal under Article XX); Charnovitz, Defogging
the Debate, supra note 6, at 468-70; Robert E. Hudec, GATT/WTO Constraints on
National Regulation: Requiem for an “Aim and Effects” Test, 32 Int’l Law. 619, 622
(1998) (“[T]he interpretation of Article XX has made its requirements exceptionally
demanding.”).

See European Communities — Measures Affecting Asbestos and Asbestos-Containing
Products, WT/DS135/AB/R; (01-1157); AB 2000-11, q 192(e) (March 12, 2001).

See Shrimp/Turtle Appellate, supra note 19, paras 120-1, at 152-3. The Appellate
Body held erroneous the panel’s conclusion that conditioning access to a market upon
the exporter’s compliance with the importer’s unilaterally required policies necessarily
violated Article XX. In so doing, it stated that a per se rule against unilateral requirements
might systematically make much of Article XX “inutile.” See id. para. 21, at 152-3.

See SPS Agreement, supra note 18. For background and a preliminary assessment of
the SPS Agreement, see Donna Roberts, Preliminary Assessment of the Effects of the
WTO Agreement on Sanitary and Phytosanitary Trade Regulations, 1 J. Int’l Econ. L. 377
(1998).

See WTO Dispute Settlement Panel Report on EC — Measures Concerning Meat And Meat
Products (Hormones), 1997 WL 569984 (August 18, 1997) [hereinafter Beef/Hormone
Panel]. This decision established that the WTO would declare illegal “sanitary” measures
that did not discriminate. The panel opinion suggests that the WTO may find a measure
to be in violation of the SPS without previously finding the measure to be in violation of
GATT’s nondiscrimination principles. See id. paras 8.36-8.41.

See Vern R. Walker, Keeping the WTO from Becoming the “World Trans-science
Organization”: Scientific Uncertainty, Science Policy, and Factfinding in the Growth
Hormones Dispute, 31 Cornell Int’l L.J. 251, 301-3, 308-9 (1998) (discussing Panel
fact-finding and the Appellate Body’s approval of the findings).

See Beef/Hormone Appellate, supra note 19, para. 253.

See Steve Charnovitz, The World Trade Organization, Meat Hormones, and Food Safety,
14 Int’l Trade Rep. (BNA) No. 41, at 1781 (October 15, 1997) [hereinafter Charnovitz,
The World Trade Organization]. Cf. Ryan David Thomas, Note, Where’s the Beef? Mad
Cows and the Blight of the SPS Agreement, 32 Vand. J. Transnat’1 L. 487 (1999) (arguing
that the SPS agreement does not go far enough toward harmonizing regulatory measures).
See Beef/Hormone Appellate, supra note 19, para. 186. Cf. David A. Wirth, International
Trade Agreements: Vehicles for Regulatory Reform, 1997 U. Chi. Legal F. 331, 339
n.22 [hereinafter Wirth, International Trade Agreements] (questioning the Beef/Hormone
Panel’s approach).

See Beef/Hormone Appellate, supra note 19, para. 193.

See id. para. 194.

See id. para. 198.

See id. paras 196, 199-200. See Walker, supra note 77, at 303 (faulting the Appellate
Body for requiring an assessment “so ‘specifically focused’ that the risk determination
itself must clear a high threshold of specificity”).

See Beef/Hormone Appellate, supra note 19, para. 207.

See id. para. 187.

See, e.g., WTO Appellate Body Report on Australia — Measures Affecting Importation of
Salmon, 1998 WL 7310009, para. 124 (October 20, 1998) (reversing Panel assumption that
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a document containing only “some evaluation” of risk is a risk assessment under the SPS
agreement).

See Thomas O. McGarity, Substantive and Procedural Discretion in the Administrative
Resolution of Science Policy Questions: Regulating Carcinogens in EPA and OSHA, 67
Geo. L.J. 729, 780 (1979) [hereinafter McGarity, Regulating Carcinogens in EPA and
OSHA] (arguing that no governmental regulatory program is possible if it must be based
solely upon accepted “facts”); Wirth, International Trade Agreements, supra note 80,
at 343 (discussing the chilling effect judicial application of science-based test may have
upon regulation).

See McGarity, supra note 88, at 733-6 (explaining why direct data about the effects
of widespread exposure to low doses of carcinogens is rarely available); Walker, supra
note 77, at 258-61 (describing nature of some of the uncertainties in risk assess-
ment); Wirth, International Trade Agreements, supra note 80, at 340 (explaining that
quantitative risk assessment involves the application of policy choices to uncertain data);
David A. Wirth, The Role of Science in the Uruguay Round and NAFTA Trade Disciplines,
27 Cornell Int’l L.J. 817, 837-40 (1994) [hereinafter Wirth, The Role of Science]
(discussing uncertainty and the precautionary principle).

See Beef/Hormone Appellate, supra note 19, para. 97 (designating burden of proof as
“of particular importance”).

See Walker, supra note 77, at 313 (arguing that “the party with the burden of persuasion
has a difficult burden of proof” because of scientific uncertainty).

See Beef/Hormone Appellate, supra note 19, paras 99-108.

See id. para. 98.

The Appellate Body stated that its finding that the burden of proof shifts upon finding a
prima facie violation “does not deal with the quite separate issue of whether the United
States and Canada actually made a prima facie case...” See id. para. 109 n.71. The
Appellate Body concluded that the United States and Canada established a prima facie
case but did not explain why. See id. para. 197 n.180. See Walker, supra note 77, at 317
(stating that it is not clear what generalizable threshold for a prima facie case emerges
from the Appellate Body’s decision). The Appellate Body effectively treated a range of
scientific disputes as establishing a prima facie case. See id.

A subsequent decision supports finding that a measure is not based on a risk assessment
when the complaining nation has not made a prima facie case. See WTO Appellate Body
Report on Japan — Measures Affecting Agricultural Products, 1999 WL 83966, paras
109-14, 1367 (February 22, 1999) [hereinafter Japan — Measures Affecting Agricultural
Products]. In that case, the Appellate Body held that Japan had violated its obligation to
base its measure on a risk assessment, even though the United States had made no prima
facie case that no scientific evidence supported the requirement. See id. At the same
time, this case provides some more guidance on what constitutes a prima facie case of a
violation of the SPS requirement that nations base their measures on scientific evidence in
article 2.2. See id. para. 137. A finding of a prima facie case of a violation of article 5.1’s
risk assessment provision alone constitutes a prima facie case of a violation of the SPS
agreement. Hence, if a prima facie case can be easily made for violations of article 5, then
a prima facie case of a violation of the SPS agreement will arise frequently, regardless of
how other articles are treated.

See Walker, supra note 77, at 318 (“It is possible therefore that the EC has the difficult
task of persuading the WTO that its evidence was sufficiently specific and probative so as
to overcome a presumption of no risk.”).



C

What is Free Trade?: The Rorschach Test 35>

97

98
99

100

101

102
103

104
105

106

107

108

109

See id. (pointing out the “substantial burden” the ambiguous standards for evidence
imposed on the EC); Wirth, The Role of Science, supra note 89, at 833 (“[S]cience
can inform the regulatory process but cannot, by itself, determine the results with
particularity.”). Cf. Roberts, supra note 75, at 3967 (discussing evidence that enunciation
of SPS principles has prompted unilateral reconsideration of health protection measures).
Roberts, however, believes that fears that SPS disciplines would occasion an “intolerable
assault on. . . food safety and environmental standards have likely been overdrawn.” Id.
at 399. To support this view, she cites the fact that most of the disputes to date involve
developed countries, but she does not explain why SPS disciplines might not undermine
food safety and environmental standards in developed countries. See id. at 398-9.

Prior to the Beef/Hormone decision a number of scholars believed that the SPS agree-
ment did not interfere with a member’s freedom to set standards. See, e.g., Schoenbaum,
supra note 20, at 285-6. Obviously, the Beef/Hormone decision requires reevaluation of
these views.

See SPS Agreement, supra note 18, art. 5.6.

See infra pp. 177-8. Cf. Japan — Measures Affecting Agricultural Products, supra note 95,
paras 96—100, 126 (holding that complaining party must show that an alternative measure
meets the level of stringency desired by the regulating government to invoke the last trade
restrictive means test).

See Steve Charnovitz, Environment and Health Under WTO Dispute Settlement, 32 Int’1
Law. 901 (1998) (reviewing the substantive impact of WTO cases).

See Hudec, Trade Measures Against Foreign Environmental Practices, supra note 55,
at 113 (“Whenever simple diplomacy fails. .. trade restrictions seem to offer just the
right blend of coercion and civility.”); see, e.g., Amy Blackwell, The Humane Society
and Italian Driftnetters: Environmental Activists and Unilateral Action in International
Environmental Law, 23 N.C. J. Int’]1 L. & Com. Reg. 313, 314-15 (1998) (explaining that
the High Seas Driftnet Fisheries Enforcement Act prohibits imports of fish from nations
using driftnets because several countries have not complied with UN resolutions calling
for a moratorium on driftnetting).

See generally Taylor, supra note 52.

Article III provides for national treatment of the “products of the territory of any con-
tracting party” (emphasis added) upon import into the territory of another contracting
party. See GATT art. III, supra note 8. Similarly, Article XI bars a contracting party from
implementing quantitative restrictions on imports and exports from a contracting party.
See id. art. XI. Hence, these disciplines apply only to those who have contracted to abide
by GATT.

See GATT arts. III, XI, supra note 8.

See John H. Jackson, World Trade and the Law of GATT 258 (1969) (recognizing the
existence of an incentive to enter GATT in order to receive “the advantages of GATT.”).
See Steve Charnovitz, The Moral Exception in Trade Policy, 38 Va. J. Int’l L. 689, 719
(1998); Taylor, supra note 52, at 245-6.

See Robert E. Hudec, The New WTO Dispute Settlement Procedure: An Overview of the
First Three Years, 8 Minn. J. Global Trade 1, 9 (1999) [hereinafter Hudec, The New WTO
Dispute Settlement Procedure] (discussing defendant’s veto rights under GATT dispute
settlement practice).

See Trade Act of 1974, Pub. L. No. 93-618, §§ 301-2, 88 Stat. 1978 (1975) [codified as
amended at 19 U.S.C. §§ 2411-20 (1994)].

See Kenneth W. Abbott, Defensive Unfairness: The Normative Structure of Section 301,
in 2 Fair Trade and Harmonization, supra note 3, at 420-2; Hudec, The New WTO Dispute
Settlement Procedure, supra note 107, at 13; Taylor, supra note 52, at 228.
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110 See Hudec, The New WTO Dispute Settlement Procedure, supra note 107, at 13.

111  See Understanding on Rules and Procedures Governing the Settlement of Disputes,
April 15, 1994, Final Act Embodying the Results of the Uruguay Round of Multina-
tional Trade Negotiations, Annex 2, arts. 16(4), 17(14), reprinted in The Results of the
Uruguay Round of Multilateral Trade Negotiations: The Legal Texts 417, 419 (1994)
[hereinafter DSU Understanding].

112 See id. art. 22(1).

113 See Taylor, supranote 52, at 259 (discussing “WTO goal of coercing the offending country
into compliance with its GATT obligations™). Cf. Montreal Protocol on Substances that
Deplete the Ozone Layer, September 16, 1987, 26 .L.M. 1550 (entered into force January
1, 1989) [hereinafter Montreal Protocol]; Richard Benedick, Ozone Diplomacy (enlarged
ed. 1998) (describing how diplomacy and information have promoted treaty development);
Elizabeth P. Barratt-Brown, Building a Monitoring and Compliance Regime Under the
Montreal Protocol, 16 Yale J. Int’l L. 519, 534-7 (1991) (discussing incentive structure
and its effects).

114 See Eyal Benvenisti, Exit and Voice in the Age of Globalization, 98 Mich. L. Rev. 167,
168, 201 (1999).

115 See David M. Driesen, The Congressional Role in International Environmental Law and
its Implications for Statutory Interpretation, 19 B.C. Envtl Aff. L. Rev. 287, 303-8 (1991)
[hereinafter Driesen, The Congressional Role].

116 See Hudec, Trade Measures Against Foreign Environmental Practices, supra note 55,
at 149 (arguing that environmental trade measures are usually directed at genuine
environmental concerns).

117 See Charnovitz, Defogging the Debate, supra note 6, at 493; see, e.g., Driesen, The
Congressional Role, supranote 115, at 303—4 (discussing example of unilateral restriction
helping to create strengthened international standards for oil pollution from ships).

118 See Montreal Protocol, supra note 113, at art. 4; Benedick, supra note 113, at 91-2
(diplomatic history and nature of provisions).

119 See Barratt-Brown, supra note 113, at 534—7. CFC production in the developing countries
has not grown at rates high enough to offset the cuts in developed countries. Cf. Montreal
Treaty Seen as Major Success in Effort to Protect Stratospheric Ozone Layer, 28 Env’t Rep.
(BNA) 778 (August 29, 1997) [hereinafter Montreal Treaty Seen as Success]. Yet, some
contraband exports continue to bedevil implementation of the protocol. See Environmental
Investigating Group Finds Widespread Trade of CFCs in Europe, 20 Int’l Env’t. Rep.
(BNA) 869 (September 17, 1997).

120  See Barratt-Brown, supra note 113, at 534 (discussing the need to discourage “the huge
potential increase” in production and consumption of ozone-depleting chemicals in devel-
oping countries); Jeffrey L. Dunoff, Reconciling International Trade with Preservation
of the Global Commons: Can We Prosper and Protect, 49 Wash. & Lee L. Rev. 1407,
1429 (1992) (“A one percent decline in ozone level may . .. cause 200,000 or more skin
cancer cases”’ and cause serious damage to people’s eyes). Although the ozone layer
has suffered substantial depletion, it may recover by the middle of the next century. See
Montreal Treaty Seen as Success, supra note 119, at 20.

121 See Edith Brown Weiss, Understanding Compliance with International Environmental
Agreements: The Baker’s Dozen Myths, 32 U. Rich. L. Rev. 1555, 1555 (1999) (point-
ing out that more than 1,000 international legal instruments have provisions addressing
environmental protection).

122 See generally David A. Wirth, The International Trade Regime and the Municipal
Law of Federal States: How Close a Fit?, 49 Wash. & Lee L. Rev. 1373, 1391 (1992)
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(stating that the current international environmental system invites “holdouts, free riders,
laggards, scofflaws, and defectors”).

See Montreal Protocol, supra note 113.

See Benedick, supra note 113, at 91.

See, e.g., Wold, Multilateral Environmental Agreements, supra note 20, at 880-6
(analyzing GATT legality of the Basel Convention, which limits shipment of hazardous
waste).

See Charnovitz, Pelly Amendment, supra note 71, at 757. Professor Daniel Esty refers to
unilateral imposition of sanctions to advance compliance with internationally agreed upon
standards as a form of “multilateral unilateralism.” See Esty, Greening the GATT, supra
note 1, at 140. My discussion relies implicitly on Professor Esty’s very useful framework.
See also Steve Charnovitz, A Taxonomy of Environmental Trade Measures, 6 Geo. Int’]
Envtl L. Rev. 1 (1993) [hereinafter Charnovitz, Taxonomy] (presenting a more detailed
taxonomy).

See Driesen, The Congressional Role, supra note 115, at 305; c¢f. Charnovitz, Pelly
Amendments, supra note 71, at 756-7.

See Hudec, Trade Measures Against Foreign Environmental Practices, supra note 55,
at 104-5 (describing various European trade restrictions).

See Convention on Trade in Endangered Species of Wild Fauna and Flora (CITES), opened
for signature March 3, 1973, art. II, para. 4, 27 UST 1087, 993 UNTS 243; see, e.g.,
Defenders of Wildlife v. Endangered Species Scientific Authority, 659 F.2d 168 (DC Cir.
1981), cert. denied sub nom., International Assoc. of Fish & Wildlife Agencies v. Defenders
of Wildlife, 454 US 963 (1981) (adjudicating validity of bobcat export decisions under
Endangered Species Act provisions implementing CITES).

See Wold, Multilateral Environmental Agreements, supra note 20, at 870-4.

See, e.g., Chris Wold, The Futility, Utility, and Future of the Biodiversity Convention,
9 Colo. J. Int’l Envtl. L. & Pol’y 1, 1 (1998) (“Biodiversity Convention has accomplished
little of substance.”). Of course, the lack or presence of trade sanctions does not, by itself,
explain whether a treaty will be successful. See id. at 4-22 (explaining reasons for biodi-
versity convention’s failure). Nevertheless, the conspicuous coincidence of trade sanctions
and success should caution one against too quickly concluding that trade sanctions are
useless.

See Tuna/Dolphin I, supra note 17, para. 2.7, at 155 (noting that Panama and Ecuador
prohibited setting purse seine nets on dolphins after US imposition of trade restrictions);
Laurel L. Hyde, Comment, Dolphin Conservation in the Tuna Industry: The United States’
Role in an International Problem, 16 San Diego L. Rev. 665, 691-2 (1979) (suggesting that
unilateral measures brought Senegal, Congo, Spain, and New Zealand into compliance
with US conservation practices).

See Tuna/Dolphin II, supra note 17, paras 6.1-6.2, at 899; Tuna/Dolphin I, supra note 17,
para. 7.1, at 205.

See Charnovitz, The Moral Exception in Trade Policy, supra note 106, at 719.

See, e.g., WTO Dispute Settlement Panel Report on US — Import Prohibition of Certain
Shrimp and Shrimp Products, October 12, 1998, 37 I.L.M. 832, paras 7.11-7.17 (1998)
(accepting logic of Tuna/Dolphin case in finding that prohibition on importing shrimp
caught in ways endangering sea turtles violates GATT Article XI), affirmed on other
grounds, Shrimp/Turtle Appellate, supra note 19.

See Hudec, Trade Measures Against Foreign Environmental Practices, supra note 55,
at 118-19 (explaining that the Tuna/Dolphin panels held US restrictions to be of a “coercive
design”).
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See Tuna/Dolphin II, supra note 17, paras 5.25-5.27, 5.38, 5.39, at 894, 897-8
(characterizing the tuna embargoes as efforts “to force other countries to change their
policies with respect to persons or things within their own jurisdiction’); Tuna/Dolphin I,
supra note 17, para. 5.27, at 199 (characterizing tuna embargoes as unilaterally
determining the policies parties must follow in order to have rights under GATT).

See Shrimp/Turtle Appellate supra note 19, paras 63—4, at 137.

See id. para. 161, at 166.

See id. para. 164, at 167 (declaring use of an economic embargo to force a foreign
nation to adopt an American regulatory program unacceptable in “international trade rela-
tions”); Richard B. Bilder, The Role of Unilateral State Action in Preventing International
Environmental Injury, 14 Vand. J. Transnat’l L. 51 (1981).

See, e.g., David A. Baldwin, Economic Statecraft (1985); Economic Coercion and the
New International Economic Order (Richard B. Lillich ed., 1976); Gary C. Hufbauer
and Jeffrey J. Schott, Economic Sanctions in Support of Foreign Policy Goals (1983);
Gary C. Hufbauer and Jeffrey J. Schott, Economic Sanctions Reconsidered (1985);
Principles of International Law Concerning Friendly Relations and Cooperation (Milan
Sahovic ed., 1972); Michael Walzer, Just and Unjust Wars: A Moral Argument with Histor-
ical Illustrations (1977); Derek W. Bowett, Economic Coercion and Reprisals by States,
13 Va.J. Int’1L. 1 (1972); Lori Fisler Damrosch, Politics Across Borders: Nonintervention
and Nonforcible Influence Over Domestic Affairs, 83 Am. J. Int’l L. 1 (1989) (discussing
financial assistance to political campaigns and use of economic leverage); W. Michael
Reisman, Coercion and Self-Determination: Construing Charter Article 2(4), 78 Am. J.
Int’l L. 642 (1984); Oscar Schachter, In Defense of International Rules on the Use of
Force, 53 U. Chi. L. Rev. 113 (1986); Oscar Schacter, The Right of States to Use Armed
Force, 82 Mich. L. Rev. 1620 (1984).

See, e.g., Bhagwati, supra note 9, at 1 (referring to the “simple elimination of trade
barriers”); Farber & Hudec, GATT Legal Restraints, supranote 10, at 63—4 (distinguishing
between “trade restrictions” disguised as policing and adequate environmental protection);
David Palmeter, International Trade Law in the Twenty-First Century, 18 Fordham Int’l
L.J. 1653, 1655 (1995) (“[S]o long as they do not discriminate, so long as they do not
erect new trade barriers, governments can do whatever they wish.”).

See Palmeter, supra note 142, at 1655.

See Anderson, supra note 23, at 76778 (arguing that Tuna/Dolphin I effectively barred
even-handed treatment in favor of discrimination against domestic producers).

See generally Charnovitz, Defogging the Debate, supra note 6, at 478-9 (as the inter-
dependence of economies increases, more environmental measures come within GATT’s
purview).

See US Const. art. I, § 8; Gibbons v. Ogden, 22 US (9 Wheat.) 1 (1824); Lobsters from
Canada, 3 Can. Trade & Comm. Tax Cas. (CCH) 8182 para. 7.5.1 (1990) (explaining that
the restrictions on the sale of lobsters in the Magnuson Act apply to interstate or foreign
commerce in order to trigger federal commerce clause jurisdiction).

See, e.g., 16 U.S.C. § 703 (1994) (prohibiting the sale or importation of migratory birds);
16 U.S.C. § 971e (1994) (prohibiting the sale or importation of certain fish); 18 U.S.C.
§ 553 (1994) (prohibiting the importation of stolen vehicles); 18 U.S.C. § 2313 (1994)
(prohibiting the importation or interstate sale of stolen vehicles).

See, e.g., 21 U.S.C. § 350a(c) (1994) (prohibiting the introduction or delivery for
introduction into interstate commerce of nonregistered new infant formula).

See Steve Charnovitz, Dolphins and Tuna: An Analysis of the Second GATT Panel Report,
24 Envtl. L. Rep. (Envtl. L. Inst.) 10,567, 10,581 (October 1994) [hereinafter Charnovitz,
Dolphins and Tuna] (“Virtually every product standard has an element of ‘force’ to it”).
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See Shrimp/Turtle Appellate, supra note 19, paras 112, 121, at 149-50, 152-3.

Id. para. 121, at 152-3.

See Tuna/Dolphin I, supra note 17, para. 5.14.

See id. para. 5.15 (“[E]ven if the provisions of the MMPA . . . were regarded as regulating
the sale of tuna as a product, the United States import prohibition would not meet the
requirements of Article II1.”) (emphasis added).

See id. para. 5.16.

Id.

Id. para. 5.15.

Id. para. 6.

Id. para. 6.2.

Id.

Id.

See WTO: Report of the Panel on United States — Import Prohibition of Certain Shrimp
and Shrimp Products, 37 1.L.M. 832 (1998).

See Shrimp/Turtle Appellate, supra note 19, paras 98, 188.

Id. paras 176, 184.

See id. paras 143-5 (holding that the US import prohibition was accompanied by
restrictions on domestic production).

Id. paras 176, 186 (indicating that the conclusion is based on the cumulative effects of
several arguments).

Id. para. 161.

Id. para. 164.

See id.

Id.

Id. para. 165.

The decision does discuss the financial and administrative costs of implementing a turtle
conservation program in the course of an argument against different phase-in periods for
different countries. See id. paras 173-5. But the panel does not argue that the administrative
costs and financial costs vary by country or make TEDs impracticable. The argument about
costs addresses the phase-in periods rather than the justification for a uniform program. At
least one analyst has concluded that no other approach works as effectively as a uniform
requirement to use TEDs. See Susan L. Sakmar, Free Trade and Sea Turtles: The Inter-
national and Domestic Implications of the Shrimp—Turtles Case, 10 Colo. J. Int’l Envtl.
L. & Pol’y 345, 386 (1999). Because sea turtles are endangered, this would suggest that
the requirement is quite reasonable.

See Shrimp/Turtle Appellate, supra note 19, para. 172.

Id.

See id. paras 178-84. The Appellate Body actually characterized this as a matter of due
process. See id. para. 182 (“[R]igorous compliance with the fundamental requirements of
due process should be required . . ..”).

See id. para. 180.

Id. para. 181.

See id. para. 185.

See id. para. 186.

See id. para. 161.

See Beef/Hormone Appellate, supra note 19, paras 3-5, 244.

See Beef/Hormone Panel, supra note 76, para. 8.165.

See id. paras 8.262-8.266.

See id. paras 8.219, 8.267-8.269.
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Beef/Hormone Appellate, supra note 19, para. 246. Cf. Australia — Measures Affecting
Importation of Salmon, 1998 WL 731009, paras 159-78 (October 20, 1998) (holding
Australian limitations on salmon imports constitute a disguised trade restriction under the
SPS Article 5.5).

Beef/Hormone Panel, supra note 76, para. 8.274.

Id.

Id.

See id.

See Beef/Hormone Appellate, supra note 19.

See, e.g., Farber & Hudec, Free Trade and the Regulatory State, supra note 21, at 1440
(noting that international tribunals have reached “defensible results” and the quality of
decision makers is critical).

See, e.g., Schoenbaum, supra note 20, at 271-3 (discussing Articles I, III, and XI as
background “normative structure”).

See Hudec, Trade Measures Against Foreign Environmental Practices, supra note 55,
at 118-19.

See, e.g., Charnovitz, Pelly Amendments, supra note 71, at 777-90; Steve Charnovitz,
The Environment vs. Trade Rules: Defogging the Debate, 23 Envtl. L. 457, 493-501
(1993); Esty, Greening the GATT, supra note 1, at 114—15 (proposing a test to replace
Article XX); Foster, supra note 20, at 437-43; Chang, An Economic Analysis of Trade
Measures, supranote 20, at 2135 (proposing an “alternative interpretation” of Article XX);
Schoenbaum, supra note 20, at 273-80; Padideh Ala’i, Free Trade or Sustainable Devel-
opment? An Analysis of the WTO Appellate Body’s Shift to a More Balanced Approach
to Trade Liberalization, 14 Am. U. Int’l L. Rev. 1129 (1999) (analyzing Article XX).
Cf. Weiss, supra note 20, at 728-35 (arguing for a conception based on sustainable
development).

See, e.g., William J. Snape, III and Naomi B. Lefkovitz, Searching for GATT s Environ-
mental Miranda: Are “Process Standards” Getting “Due Process?”,27 Cornell Int’1 L.J.
777 (1994).

See, e.g., Hudec, Trade Measures Against Foreign Environmental Practices, supranote 55,
at 119 (assuming that GATT law permits nothing after discussing Tuna/Dolphin); Jackson,
Congruence or Conflict?, supra note 54, at 1244 (discussing the possibility of “exceptions”
to GATT rules to accommodate some process-based restrictions); Charnovitz, Environ-
mental Exceptions, supra note 70, at 53 [focusing on issue of whether Article XX(b) or (g)
can sustain a processing standard].

Cf. Esty, Greening the GATT, supra note 1 (employing the title “Greening the GATT”).
Professor Esty uses this title to suggest that GATT should become greener, a point that I
do not dispute. I only suggest that the browning of the GATT explains why this greening
is needed.

See Hudec, GATT/WTO Jurisprudence, supra note 66, at 193-200 (trying to identify the
textual basis for the product/process distinction found in the Tuna/Dolphin cases).
Tuna/Dolphin I, supra note 17, paras 5.8-5.18; Tuna/Dolphin II, supra note 17, para. 5.7.
See also Deidre McGrath, Writing Different Lyrics to the Same Old Tune: The New (and
Improved) 1997 Amendments to the Marine Mammal Protection Act, 7 Minn. J. Global
Trade 431, 444-68 (1998) (discussing amendments to the MMPA following the GATT
panel decision).

See GATT art. XI, supra note 8.

After rejecting the United States’ argument that the MMPA provisions at issue created a
regulation, the Tuna/Dolphin I Panel quoted the language of Article XI and then stated,
“The Panel therefore found that the direct import prohibition . . . and the provisions of the
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MMPA under which it is imposed were inconsistent with Article XI: 1.” Tuna/Dolphin I,
supra note 17, para. 5.18.

Tuna/Dolphin II, supra note 17, para. 5.10 (emphasis added).

See Tuna/Dolphin I, supra note 17, para. 5.14; Tuna/Dolphin II, supra note 17,
paras 5.8-5.9.

See id.

See Tuna/Dolphin II, supra note 17, para. 5.8 (distinguishing between regulation of a
product as a product and regulation of “policies or practices”).

See, e.g., Snape & Lefkovitz, supra note 194, at 785; Anderson, supra note 23, at 765-8;
Charnovitz, Pruning, supra note 20, at 311-23.

See, e.g., Charnovitz, Dolphins and Tuna, supra note 149, at 10,576-83 (analyzing
both decisions in detail without significant analysis of Article XI); Robert Howse and
Donald Regan, The Product/Process Distinction — An Illusory Basis for Disciplining
“Unilateralism” in Trade Policy, 11 Eur. J. Int’l L. 249, 252 (2000) (arguing that process-
based measures do not violate Article III, but not directly challenging the view that such
measures would be prima facie illegal under Article XI); Hudec, GATT/WTO Jurispru-
dence, supra note 66, at 191-3 (analyzing Article IIT and Ad Note to Article III issues in
detail, but simply stating that as a nontariff border restriction, the MMPA'’s tuna embargo
would violate Article XI). Cf. Schoenbaum, supra note 20, at 273 (briefly describing the
broad scope of Article XI as background to a discussion of trade and the environment
feature the Tuna/Dolphin cases).

See, e.g., India Panel, supra note 65, at 569—70 (describing Article XI as broad and
comprehensive); GATT Panel Report on European Community Programme of Minimum
Import Prices, Licenses and Surety Deposits for Certain Processed Fruits and Vegeta-
bles, October 18, 1978, GATT B.L.S.D. (25th Supp.) at 68, 98-103 (1979) (invalidating
Article XI minimum pricing requirements for tomato concentrate enforced through import
licenses). Cf. GATT Panel Report on United States — Measures Affecting Alcoholic and
Malt Beverages, June 19, 1992, GATT B.L.S.D. (39th Supp.) at 206, 292 (1993) (stating
that Article III, rather than Article XI, applies to “internal measures”).

Farber & Hudec, GATT Legal Restraints, supra note 10, at 69.

See id. at 62.

See Hudec, Trade Measures Against Foreign Environmental Practices, supra note 55,
at 119.

See Charnovitz, Dolphins and Tuna, supra note 149, at 10,573 n.73 (noting inspec-
tors often examine processing methods because food testing for purity at the border is
impractical); Final Rule: Regulation of Fuels and Fuel Additives: Baseline Require-
ments for Gasoline Produced By Foreign Refiners, 62 Fed. Reg. 45, 533, 539-41,
550-9 (codified at 40 C.ER. pt. 80) (requiring provision of various data and segrega-
tion of reformulated gasoline from foreign companies exporting gasoline to the United
States).

See Charnovitz, Taxonomy, supra note 126, at 13—15.

See id. at 13.

Id. at 13-14.

See Reformulated Gasoline, supra note 72.

See Warren Corp., 159 F.3d at 619-20.

The scholarly debate has included some consideration of redefining GATT disciplines. See,
e.g., Schoenbaum, supra note 20, at 288-90 (discussing proposals to change the definition
of “like product” under Article III). But larger concepts of free trade have played little
role in this debate.

See, e.g., Tuna/Dolphin II, supra note 17, para. 5.7.
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CHAPTER OUTLINE

)

Qoods.

/The WTO Dispute Settlement Understanding is generally considered one of the\

most important accomplishments of the Uruguay Round. Both developed and
developing countries arguably benefit from the new “rule-oriented” system char-
acterized by mandatory timelines, a presumptive consensus for the adoption of
reports, and the prospect of sanctions. For developing countries, these attributes
ostensibly diminish the role of power in effecting outcomes of disputed claims.
Yet, with particular respect to the construction of obligations imposed by the
Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS)
Agreement, power remains an important consideration for whether a dispute will
be resolved by voluntary compliance or involuntarily through the WTO process.
This paper examines the conditions under which countries are likely to invest in
voluntary compliance with TRIPS, given the information signals associated with
each stage of the dispute settlement process. While voluntary compliance is the
first-best outcome, such compliance may include side-payments that undermine
the long-term interests of developing countries in sustainable access to knowledge

)

(

1 INTRODUCTION

)

The conclusion of the Uruguay Round of multilateral trade negotiations ushered in
an era of unprecedented formalism in the settlement of intellectual property disputes.
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Of all the accomplishments of this monumental Round, none has been as celebrated as
the Dispute Settlement Understanding (DSU)!, and the Agreement on Trade-Related
Aspects of Intellectual Property Rights (TRIPS Agreement).” Together, these two
treaties constitute an innovative framework for the multilateral regulation of intel-
lectual property rights. The DSU established, for the first time, a means to secure
enforcement of global rules for the protection of intellectual property rights. Prior to
the TRIPS Agreement, unilateral efforts at enforcement, particularly under the infamous
Section 301 mechanism of U.S. trade-legislation,®> were only partially successful and
evoked accusations of abuse of power, particularly by developing countries that often
were at the receiving end of this formidable strategy.

Generally, scholars and commentators have considered the DSU a victory for both
developed and developing countries.* For all the covered WTO Agreements, the DSU
provides remedies for noncompliance through sanctions proportionate to the value lost
from an uncured violation.’ These options® — compliance or sanctions — raised expec-
tations by developed countries that the bargain represented by the TRIPS Agreement
would yield measurable results via improved global market conditions for intellectual
property owners. On the other hand, the rule-oriented process of the DSU was per-
ceived as a benefit to developing countries, because the DSU system, unlike dispute
settlement under the old General Agreement on Tariffs and Trade (GATT), ostensi-
bly imposes constraints on unilateralism (and thus presumably the use of power) in
resolving trade disputes.” Scholarly consensus that the DSU process has been signifi-
cantly improved does not, however, extend to the efficacy of the DSU in securing the
obligations of the WTO Agreements and, in particular, the TRIPS Agreement.’

The absence of a centralized legislative, adjudicative, and enforcement institution
in the international legal system has engendered intractable debates about the utility of
international law in influencing the behavior of sovereign states and for establishing
cooperative international relations. There is, in fact, a variety of dispute settlement
systems/fora in the international society, many of which are identified with specific
international regimes, including the DSU for trade disputes arising from the WTO
Agreements.’ In addition, there are a few centralized institutions, such as the Interna-
tional Court of Justice (ICJ),' that, in theory, have broad jurisdiction to resolve disputes
and apply the force of law to obligations between sovereign states.!! In reality, however,
no ultimate enforcer exists in the international community, and voluntary compliance,
not coercion, has been the dominant paradigm for establishing order among sovereign
states.!?

International relations scholars, more specifically those associated with neoRealism,
have insisted that compliance in international law is fostered by a network of political
and economic interests that provide incentives for governments to conform to an agreed
rule or normative principle.!* This network of interests creates an interdependence
between countries that restrains the unfettered exercise of power, because self-interested
actors are invested in stable, long-term cooperation for the advancement of mutually
beneficial objectives.'* The rationalization of “compliance” as the outcome of political
and economic forces external to international law is seemingly irrelevant to the new
trade regime of the WTO. The DSU’s mandatory adjudicatory system appears to remedy
the classic objection to international law as “law” by providing sanctions for breaches
of the covered WTO Agreements.
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In this chapter, I argue that the DSU has in fact heightened the importance of extra-
legal constraints in effecting compliance with the TRIPS Agreement. I have argued
elsewhere, recently, that the “complex interdependence” ' that is characteristic of inter-
national society will prevent the WTO adjudicatory system from becoming a significant
source of harmonized copyright law.'® Here, I explore another facet of that argument,
namely that this same interdependence will considerably influence whether states will
invest in voluntary compliance with TRIPS obligations. In particular, I am interested
in assessing the relative efficacy of a system of sanctions for violations of the TRIPS
Agreement in light of International Relations theories that justify compliance in terms of
self-interested strategies of sovereign actors pursuing their own ends. Although I focus
on rationalist theories of compliance, elements of norm-based and liberal theories are
discernible in my analysis. Indeed, a robust evaluation of the structure of the DSU and
its effect on compliance requires a careful blend of these causal theories.

Two questions frame my inquiry about the effect of the DSU on compliance with
TRIPS obligations. First, under what conditions will a mandatory system of adjudi-
cation, backed by sanctions, effect greater compliance with the TRIPS Agreement?
Second, is such a system more or less susceptible to the disparities in power between
the Member States of the WTO?

I start with the premise that an equilibrium is established where there is no need
to use the DSU because all countries are in compliance with the TRIPS Agreement.
Such equilibrium would reflect, among other things, that Members desire to secure
the benefit of the WTO bargain and, consequently, compliance with TRIPS is the
most rational choice. More important, for this condition of equilibrium to exist, each
country must consider all other Member countries to be in compliance. The equilibrium
accomplished by such “voluntary compliance” is the first-best outcome. A condition
of costless equilibrium is admittedly improbable; thus, I use the term “voluntary com-
pliance” also to denote a state’s positive response to an allegation of TRIPS violation
prior to exhaustion of the DSU process. In other words, voluntary compliance means
that, at any point prior to a final decision by the TRIPS panel, a country chooses to
rectify the alleged violation. Although questions may arise over the effectiveness of the
remedial action, I omit this element from my immediate analysis and focus, instead,
on the fact that a state takes reasonable measures to redress a complaint of noncom-
pliance in a manner that averts the adjudicative process. I further consider how the
procedural design of the DSU influences states to choose voluntary compliance, and
how information asymmetries about the TRIPS provision at issue affect such a choice.

Section 2 provides a brief overview of the design of the DSU. I employ a market
analogy, characterizing each step in the DSU process as a “signal” that conveys informa-
tion to another Member. Information asymmetries are inherent in the different kinds of
provisions embodied in the TRIPS Agreement. In Section 3, I discuss how these asym-
metries inform Member responses to the signals. In Section 4, I consider the notion of
compliance as a two-stage process. Stage one focuses on integrating the international
obligation into domestic law by making the required legislative changes. Stage two
compliance primarily involves judicial bodies and other domestic institutions neces-
sary to secure the benefits of protection for intellectual property owners. I briefly discuss
how the DSU might affect decisions by Members to invest in stage two compliance,
and the implications for the TRIPS Agreement. I conclude, as have other scholars,
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that informal, voluntary resolution of TRIPS disputes is a more effective strategy for
securing compliance with the TRIPS Agreement. However, this contribution addresses
the structure of the DSU and how it might influence and facilitate efforts at informal
dispute resolution in light of (or despite) socioeconomic and political forces that coun-
tries must consider when implementing treaty obligations and when electing strategies
to enforce compliance by other states.

2 VoLuNTARY COMPLIANCE AND THE PROGRESSIVE STAGES OF
DispuTeE SETTLEMENT UNDER THE DSU

The various explanations for uncoerced compliance with treaty obligations have been
developed mainly through the work of international relations scholars, who are skeptical
about the relevance of law in a community of sovereign states.!” Increasingly, however,
international lawyers also acknowledge the significance of extra-legal factors in under-
standing why and how nations behave.'® Sovereign states obey international laws for
a variety of reasons unrelated to the existence of a centralized authority to interpret and
enforce such laws. Justifications for compliance by states include: considerations of
a state’s honor and reputation, the convergence of domestic industry priorities with the
provisions of a treaty,'” and the persuasive moral pressure stemming from the existence
of the international obligation.? Scholars have also explained compliance with interna-
tional law in terms of the benefits of cooperation facilitated by international institutions
or “regimes.”?!

With its mandatory system of adjudication, and the availability of sanctions, it
would seem that the trade regime does not suffer from the weakness of other public
international law arrangements; an effective system of enforcement presumably obvi-
ates the need for alternative justifications for state compliance with TRIPS obligations.
However, the importance of steady, cooperative relations in the international sphere
still imposes voluntary compliance as the model for enforcing legal obligations among
sovereign states. Indeed, despite the import of the new dispute settlement system, the
provisions of the DSU reinforce the primacy of cooperative dispute resolution as the
optimal strategy for promoting stable international relations and strong global mar-
kets. Article 3 of the DSU cautions members to “exercise ... judgment as to whether
action under these procedures would be fruitful. . .. A solution mutually acceptable to
the parties to a dispute and consistent with the covered agreements is clearly to be
preferred.”?*

It is useful to think of the DSU process as a kind of market where information
about an actor’s grievance is bought and sold.>* Disputing Members also bargain over
the terms and conditions of informal dispute settlement opportunities. The DSU alter-
natives (of damages or sanctions), rather than compliance, reinforce this notion of a
“market” for dispute settlement. In such a market, the various stages of DSU adjudi-
cation serve as “signals” from the complaining party, who invokes the formal process.
Another characteristic of this market is that settlement bargains are made more possible
when there is information symmetry between the disputing Members, and less possi-
ble as information asymmetry develops.?* A country’s response to initial allegations of
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a TRIPS violation should ideally reflect the degree of information asymmetry. Finally,
at each stage of the DSU process, the defending party has the opportunity to respond to
the signals, and the complaining party may choose to stop sending signals (effectively
terminating the formal process), based on the quality of information each Member has
about their respective claims/counterclaims.

Under the DSU, parties may choose to opt out of the formal process, and settle
the dispute informally. It is conceivable that the possibility of opting out dilutes the
strength of each signal, thus making the actions of the parties harder to predict or
assess. However, the fact that opting out of the formal process is subject to mutual
agreement alleviates this problem, because neither party can be sure what conditions
will induce the other to agree to opt out. Consequently, the signals triggered by each
stage of the formal process will be the most accurate source of information regard-
ing what the other party believes about the alleged violation.> The parties can then
evaluate the information against the risk of sanctions and/or the costs of involuntary
compliance.

An important point is that the closer the relationship between the disputing par-
ties, that is, the more they share political or economic interests, the more likely that
there will be bargaining chips to facilitate an agreement to opt out of the DSU sys-
tem. This is particularly true where the disputing parties are developed countries that
both feel strongly about their individual positions. Rather than risk undermining the
integrity and credibility of the DSU system by refusing to implement Panel/Appellate
Body decisions, the disputing developed countries may choose instead to settle their
dispute through alternative means. This assumes, of course, that developed countries
(or particular combinations of developed countries) will enjoy greater welfare gains
from ensuring compliance by developing countries, than from policing the bargain
between themselves.?

Even where a dispute has gone through the entire DSU process, the parties may still
resolve their differences informally. This happened, for example, in the dispute between
the United States and the European Union over Section 110(5) of the U.S. Copyright
Act.”” Such “after the fact” agreements are forms of side-payments that heighten gen-
eral welfare because: (1) the resolution was mutual, thus promoting cooperation and
avoiding a loss of credibility for the WTO; and (2) the DSU prohibits resolutions that are
inconsistent with its Members’ obligations. Thus, such side-payments can be Pareto-
efficient as between the disputing parties, even if discriminatory in its impact, because
developing countries may not have similar opportunities/resources to bargain around
the outcome of an adjudicated dispute.

The lesser the degree of interdependence between parties (and in the absence of
convergent interests/shared alliances), the more difficult agreeing to opt out may be
for parties, because they have no long-term interests at stake. The political economy
of international society suggests that countries with “thin” relationships should be
encouraged to invest in voluntary compliance, because they have no direct or imme-
diate incentive to pay attention to the signals sent by the other country in the dispute.
The lack of incentive to acquire information, and the resulting asymmetries may mean
that disputes that can and should easily be resolved will instead go through the entire
DSU process. Thus, interdependence facilitates the optimal condition of voluntary
compliance.
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It is true that the political and economic costs of dispute resolution may constitute
sufficient incentives to acquire the information about the alleged dispute. However, as [
discuss in Section 3, this will depend on the type of legal obligation at issue —a “rule” or
a “standard,” the cost of acquiring information about the legal obligation, and about the
other party’s legal position. In addition, there is the cost of endogenous factors within
each party’s domestic setting that may add to or outweigh the other costs. Such factors
include divisions between domestic institutions over how to comply with the interna-
tional obligation,” policy preferences that may tilt compliance strategies in directions
that are in tension with the spirit of the treaty,?’ and the activities of interest groups.*

The entire formal DSU process can be divided into six progressive stages:
(1) consultations;*' (2) establishment of a panel; (3) adoption of panel reports;
(4) appeals; (5) recommendations of the Appellate Body; and (6) implementation of
the recommendations of the Appellate Body. At first glance, only the first two stages
are within the control of the Members; as mentioned earlier, however, Members may
opt out, subject to mutual agreement, at any stage of the formal process to pursue
alternative means of settling the dispute. The Director-General may offer good offices,
conciliation, or mediation to help in such settlement talks.??

At the consultation stage, the complaining party signals the other Member country
that it considers a feature of its laws to be inconsistent with the TRIPS Agreement.
If the allegedly violating party agrees with this allegation, ideally the parties will ter-
minate the formal process and resolve the dispute at this stage. The strength of the
signal sent by initiating consultations can be weak or strong, depending on the com-
plaining party’s information about what the TRIPS Agreement requires of Member
countries. Similarly, the defending party’s response to the signal will depend on its
own information about how to comply with the TRIPS obligations. In reality, however,
the formal initiation of consultations sends a strong signal to the alleged offending
country because, generally, countries would have already engaged in diplomatic talks
prior to invoking the DSU mechanism. Consultations may also facilitate more active
involvement from other government agencies and political actors, who together may
exert sufficient political pressure to steer the process toward informal settlement or
whose influence may further harden the position in favor of DSU resolution. Under
the DSU, then, consultations provide a second, and now “formal,” opportunity for
parties to disclose relevant information so that the complaining party can fully assess
the merits of its claim. Ideally, this opportunity to exchange information and assess the
strength of their respective cases will facilitate settlement negotiations.*> What will not
be exchanged or easily discernible is the extent to which internal domestic politics will
affect the opportunity sets for cooperative resolution. As I will discuss more fully, this
factor seriously complicates the dynamics within the formal dispute resolution process
by introducing information imperfections that powerfully affect the market equilibrium
for TRIPS adjudication.

The DSU’s provisions attempt to eliminate incentives for parties to withhold infor-
mation during the consultation stage in two ways: (1) consultations are confidential; and
(2) the information shared in these consultations is shared without prejudice to the rights
of any of the parties in later stages of the proceedings.** Indeed, the dispute panel has no
knowledge of what the parties discuss in consultations; the panel’s function is simply to
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ascertain that the parties did in fact hold consultations prior to the request for the estab-
lishment of a panel.*® In the absence of information asymmetries, the optimal outcome
at this stage of the dispute resolution process is that parties resolve the dispute or the
complaining party gains additional information that strengthens its resolve to continue
with the process.*® Of course, this exchange of information may increase the defending
party’s confidence in the strength of its defense, causing it to ignore the signal by refus-
ing to make the necessary adjustments to satisfy the complaining party. The dispute
then moves onto the next stage, which is the request for the establishment of a panel.’’

This second signal indicates that the complaining party feels strongly about the
alleged violation, that the alleged violation effects a loss in value to the complainant,
and that the complainant is willing to undertake the costs of dispute settlement, even
if the only outcome is that increased and reliable information about the provision at
issue is disseminated. Although the DSU gives Members the right to seek authorita-
tive interpretation of the provisions of a covered Agreement,*® a complaining party
may lack adequate incentives to pursue a claim simply for clarification of a TRIPS
provision, since the information cannot be kept private. Panel and Appellate Body
reports are circulated to all Members for consideration.* Consequently, there may
be insufficient incentives for one Member to acquire the information unless there is
a mechanism to appropriate the returns,*® or the potential gain from a clarification in
the complainant’s favor outweighs the costs of the dispute.*' The fact that there is
no costless way to acquire authoritative information about the provisions of a cov-
ered Agreement is a weakness in the structure of the DSU with regard to establishing
incentives for voluntary compliance.

The defending party may respond to the request for the establishment of a panel
by agreeing to change its laws/practices or by ignoring the signal. The response will
depend on the quality of information held by the defending party about the legitimacy
of the claim and the sufficiency of its own defense. The response may also depend on
the domestic costs of compliance.*? If those costs are significant, such as economic
instability, sectoral/industry agitations, threats to the aspirations of political actors,
etc., a country will nevertheless ignore the signal, even if it is persuaded that it is
in violation of a TRIPS provision.** Such was the case in the dispute between the
European Union and the United States over Section 110(5) of the U.S. Copyright Act.**
The European Union alleged that the exceptions to copyright protection embodied in
Section 110(5) were inconsistent with Article 13 of the TRIPS Agreement. The Dispute
Settlement Body (DSB) ultimately agreed with the European Union by adopting the
panel report, which held that one of the exceptions was inconsistent with Article 13.4
At the enforcement stage, the United States requested the maximum time frame for
compliance,*® citing the politically sensitive nature of Section 110(5), and arguing that
it could not be easily or quickly modified. The Arbitrator rejected this justification for
delaying compliance.*’ Canada offered a similar argument in a complaint by the United
States alleging a violation by Canada of the TRIPS provision concerning the term of
protection for patents.*® In both cases, the Arbitrator rejected these domestic concerns
as a legitimate reason for delaying compliance.* In the Section 110(5) decision, the
United States opted to pay damages to the European Union rather than amend its
legislation.®® However, as of this writing, the two parties remain in negotiations over
the amount of the compensation to be paid.
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Once the dispute panel has issued its rulings and recommendations, its decision may
be appealed by the losing party or it may be adopted by the DSB. If the losing party
appeals the decision, the Appellate Body has 60 days to conclude its proceedings.’!
A Member’s use of the appeal stage sends mixed signals. It may simply be a politi-
cal strategy of the losing party, attempting to allay domestic pressure from adversely
affected interest groups. An appeal may also convey that the losing party strongly
believes that all or part of the panel’s decision is inconsistent with the TRIPS bargain,
and the losing party is seeking genuine correction/clarification. At this stage of the
game, there are already sunk costs associated with the process. Thus, even a minimum
incentive to appeal will likely induce this signal, particularly if the returns of a suc-
cessful appeal will ameliorate the loss at the panel level.>? The India—Patent Protection
dispute is illustrative.>® Although India lost on the substantive claim, on appeal, the
Appellate Body overturned one of the panel’s holdings on a matter of law. Citing GATT
jurisprudence, the dispute panel held that WTO Members are required to protect legiti-
mate expectations about the competitive conditions in the domestic economies of other
Members. The panel determined that India’s implementation of TRIPS Article 70.8 did
not “sufficiently protect the legitimate expectations” of the United States, in light of the
competitive relationship between the respective countries.’* Thus, the panel concluded
that India’s implementation mechanism failed to satisfy the obligation of good faith
required by the Vienna Convention.> On appeal, the Appellate Body rejected the “legit-
imate expectations” test, which, in effect, enlarged the scope of TRIPS obligations.>
Employing a contract law framework, the Appellate Body concluded that the text of
the TRIPS Agreement reflects the expectations of Member States, and reinstated “strict
constructionism” as the appropriate interpretive rule for disputes.®”’

From a developing country perspective, the Appellate Body’s decision is particularly
important, because it limits the scope of TRIPS obligations to the “four corners” of the
Agreement, thus preempting possible demands for developing countries to guarantee
conditions for intellectual property owners that are similar to those in developed coun-
tries, including similar interpretations of intellectual property norms.’® The decision
has global welfare implications as well: a rule of strict construction best preserves the
equilibrium point of the Agreement, as negotiated, and allows Members to enjoy the full
benefits of the international bargain.>® What constitutes a “benefit” of the TRIPS Agree-
ment is, however, subject to the interpretation of the provisions in dispute. The scope
of a panel’s discretion in interpreting TRIPS provisions is, in turn, affected by whether
the provision was formulated as a standard or rule.

( 3 Norwms, RuLEs, AND THE EFFICACY OF SIGNALS )

Law and economics literature distinguish between two types of legal principles: rules
and standards.%° For purposes of my analysis, I adopt the following assumptions that
flow from this distinction. A law is considered a “rule” if it is an ex ante determina-
tion between negotiating parties specifying how the parties should conduct themselves
in relation to a particular subject matter. Such ex ante determinations are costly to
formulate, but easier for adjudicators to enforce. Alternatively, a “standard” simply
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provides guidance about the outer boundaries of what is expected or prohibited, and
does not specify in complete detail how the parties should behave. Standards are cheaper
to formulate, but more costly to enforce. They are more susceptible to interpretive flex-
ibility that invariably imports value judgments about fairness, efficiency, and normative
appropriateness into “the law.” A classic example of a standard is the requirement in the
domestic law of contracts, mirrored in the international law of treaties, that parties must
act in good faith.®! This good faith standard is an outer boundary that all contracting
parties must operate within, but there is no definitive guide as to what constitutes good
faith. Courts typically make this determination on a case-by-case basis. Further, there is
no such thing as a pure rule. Rules and standards are mixed in varying degrees in every
legal regulation.®? Standards inform the application of a rule, because they embody
the underlying norms that gave rise to the rule, or they reflect the overarching policy
concerns that require consideration of external factors when interpreting the rule. The
process of rule interpretation, particularly in common law systems, invariably relies
on standards to facilitate robust and context-specific application of the law.%® Finally,
rules are likely to effect greater levels of compliance, because the cost for individuals
of acquiring information about what the law requires is less than what obtains under
a standard. Rules convey information that allows parties to better assess the costs of
compliance, because they are more certain of the (or can easily access) expectations
that stem from the legal regulation.®* A rule is particularly efficient if the conduct to
which it applies is likely to be frequent.®

International treaties, like domestic contracts or legislation, also consist of rules and
standards. As in the domestic setting, rules in international law are more costly to nego-
tiate than standards,® in part because of the multivariate factors that affect a sovereign’s
willingness to be identified with, or bound by, a particular rule or “hard law.” The inter-
play between domestic politics and international negotiations adds costs to international
rule-making over and above the administrative, drafting, and negotiation costs that are
also common to domestic rule-making. This domestic/international interplay further
introduces unique strategic costs into international negotiations that are exacerbated
by the number of parties and issues involved in the negotiations.®’ For example, during
the Uruguay Round negotiations, developing countries took part in issue-specific coali-
tions, rather than forming the traditional “South” alliance on ideological grounds. Other
coalitions, also formed during the Round, included a mix of developed and develop-
ing countries during the TRIPS negotiations over issues such as compulsory licensing,
geographical indications, and a rental right for sound recordings.®® Indeed, tactics
facilitated by coalitional commitments were the significant characteristic of the TRIPS
negotiations.%® On several important issues, the coalition strategies resulted in the adop-
tion of open-ended standards instead of concrete rules.”” However, the multiple issues
within the TRIPS negotiation, and between TRIPS and other subjects of the Uruguay
Round, created a complex mosaic of interests and alliances that ultimately facilitated
the successful conclusion of the Uruguay Round.”!

The unique costs of negotiating rules at the international level, particularly the
costs to sovereignty, may suggest that treaties are more likely to consist of standards
rather than rules.”” This is certainly true in areas where some regulatory framework is
needed, but parties are unwilling to make the political commitment to a rule.”? Certainly,
negotiation of the major intellectual property treaties initially focused on promulgating
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standards and then progressively to rule-making. The Berne Convention for the Protec-
tion of Literary and Artistic Works™ is a classic model of this evolution.” Over time,
informal interactions, strategic alliances in other areas, and the gains of multilateral
cooperation led ultimately to a willingness to establish additional rules to enable coun-
tries to maximize their joint gains from cooperation in intellectual property matters.”®
The trade system is another example of such evolution: the general standards embodied
in Friendship, Commerce, and Navigation (FCN) treaties developed into the network of
rules embodied in the various WTO Agreements. A review of all the different Rounds
of multilateral trade talks also demonstrates the progression toward rule-making as a
dominant form of law in trade agreements. Both in terms of the details of the rule,
and the subject matter addressed, the multilateral trade system has increasingly been
characterized primarily by rules and not standards.

The TRIPS Agreement consists of both rules and standards. Whether this analyt-
ical distinction affects compliance efforts of Members is further conditioned by the
perceived enforceability of the provisions and the knowable costs of violations. The
adjudicated cases so far suggest that Members do consider the TRIPS provisions as legit-
imate obligations, and to the surprise of many, the DSU procedure has been remarkably
successful in effecting change in the behavior of Member States on a variety of issues. In
other words, Members consider the DSU a legitimate and authoritative source of what
the WTO obligations mean and what they require in terms of behavior by Members.
Further, compliance efforts are examined and taken into account during dispute panel
examinations of allegations of breach. These conditions have confirmed the DSU system
as a supranational adjudicatory process with the requisite legitimacy to enforce WTO
obligations.

Under conditions of legitimate enforceability, a rule is more likely to have a pos-
itive effect on compliance, because parties are better able to ascertain the costs of
noncompliance.77 In the international context, these include costs associated with cre-
ating the rule, that is, negotiation, drafting, and administration, and costs associated
with noncompliance, including dispute resolution, loss of reputation, and an erosion
of the gains that the bargain (at least in theory) represents. Of course, if these costs
combined are less than the gains from breach, breach of the agreement may still be the
optimal strategy.”®

If the conditions for enforceability are relaxed, for example in situations where
the possibility of informal settlement is high, the distinction between rules and stan-
dards will be less significant with regard to whether powerful Members will adjust
their behavior to conform to the legal prescription or prohibition embodied in the
TRIPS Agreement. Reputation costs may not significantly affect future bargaining
opportunities.” More important, in the context of the TRIPS Agreement, powerful
countries already had similar levels of intellectual property protection and these levels
were substantially incorporated into the TRIPS Agreement. Thus, one might conclude
that the distinction between rules and standards, at least for developed countries, will not
have much import in influencing compliance, since these countries were in substantial
“compliance” prior to the negotiation of the TRIPS Agreement.

However, for several reasons, this conclusion is questionable. The standards
employed in the TRIPS Agreement reflect those areas where developed countries could
not agree on a harmonized rule. These standards thus allow for what Jerome Reichman
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has famously called “wiggle room,” permitting countries to implement the provision
in a manner most consistent with domestic priorities. Notwithstanding this discretion,
most of the disputes thus far between developed countries have involved the construction
of TRIPS standards.®” As these disputes illustrate, to the extent a country’s interpreta-
tion of a standard erodes monopoly gains of foreign competitors, there will be disputes
over the “proper” interpretation of these TRIPS provisions. The problem is not lim-
ited to standards alone. The interpretive flexibility that is implicated even where rules
are at issue may also generate disputes about the adequacy of compliance efforts by
Members.?! Thus, the difference between standards and rules in the TRIPS Agreement
may be only of limited value in predicting how developed countries might effectuate
change in their domestic legislation, and in ex post assessments of the sufficiency of
efforts to enforce the substantive obligations.

Whether a dispute will go through the entire DSU process is partially a problem of
asymmetric information resulting from different interpretations of TRIPS provisions.
While rules per se cannot entirely tame the flexibility inherent in the language of the
law, the interpretive scope associated with rules is less than what pertains to standards.
Consequently, alleged violations of a “rule” (e.g., copyright term must last for life
of the author plus 50 years) involve less information asymmetry, and it is less likely
that the dispute will go through the entire DSU process.®> Conversely, disputes involving
interpretations of standards (e.g., what constitutes a legitimate exception/limitation to
copyright under Article 13 of the TRIPS Agreement) are more likely to go through the
entire DSU process, because such disputes are characterized by significant information
asymmetries. In a sense then, for those countries with the resources for it, disputes
create a secondary market for renegotiation of existing bargains, much like reinsurance
carriers or underwriters. Such renegotiation takes place during the DSU process, as
parties exchange information, consider competing interpretations and, ultimately, when
the panel or Appellate Body issues a definitive ruling about what the standard means
and/or what constitutes a violation of the standard.

If TRIPS disputes are as likely to occur under rules as they are under standards,
the presumption in favor of rules over standards clearly does not hold within the DSU
framework. It is plausible that the market for renegotiation permits Members to recoup
some of the costs associated with the rule, assuming such renegotiation results in
a mutually acceptable settlement that engenders welfare gains for at least one of the
disputing Members. Such welfare gains should also exceed the costs of voluntary
compliance with the TRIPS provision at issue. Thus far, there is no empirical evidence
to suggest that TRIPS rules are disputed less frequently than standards. However, if the
first-best outcome is voluntary compliance, then the renegotiation market internalizes
the costs of negotiating “new” rules, while also encouraging compliance by reducing
the costs of information acquisition. Thus, a case can be made for the relevance of the
distinction between rules and standards as it affects levels of voluntary compliance with
TRIPS obligations.

The value of the renegotiation market is meaningful only to the extent that the
“settlement rule” arrived at between disputing parties has a network effect in that
other Members do not perceive that they are adversely affected by the private bargain.
Article 3 of the DSU, in part, facilitates positive returns from private settlements for all
Members, by requiring that such settlements be consistent with Member obligations
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under the covered Agreements. This may make it more likely that other Members will
buy into the agreement reached by the disputing states. A network effect is almost
guaranteed in disputes between powerful sovereigns, such as the European Union and
the United States, whose interests are strongly represented in the TRIPS Agreement,
and strengthened by the number of states who join the complaint as interested third
parties. In other disputes involving fewer powerful countries, however, the creation
of a network effect will be determined at least in part by the existence of multiple
complainants plus a requisite number of interested third parties whose involvement
in the dispute, no matter how marginal, may serve to ensure that the settlement is
substantially consistent with their understanding of the obligation at issue. In short, the
settlement value of a private bargain increases proportionally to the number of states
who are willing to accept the bargain as TRIPS-consistent.

The effectiveness of signals during the dispute resolution process largely depends
on the information held by the parties about the TRIPS provisions at issue. Where
a TRIPS dispute involves a rule, the signals sent are typically stronger and clearer and
are thus more likely to yield optimal results by way of voluntary compliance. This is,
of course, one of the benefits of enacting laws as rules rather than standards.®? For
example, in a complaint filed by the United States against Greece and the European
Union over the lack of copyright infringement remedies in Greece, in violation of
TRIPS Articles 41 and 61, Greece agreed to enact legislation to provide an enforcement
remedy for copyright owners whose works had been infringed by television stations in
Greece.?* Similarly, other complaints filed by the United States against Denmark and
Sweden over the failure of these countries to enact provisional measures as required
by TRIPS Articles 50, 63, and 65 were resolved by mutual agreement. Denmark and
Sweden amended their laws to comply with TRIPS requirements.®> Other examples of
voluntary compliance include complaints by the United States against Portugal over
Portugal’s failure to implement TRIPS provisions with regard to patent terms;® a
complaint by the European Union® and the United States®® against Japan over Japan’s
treatment of sound recordings in violation of Articles 14.6 and 70.2 of the TRIPS
Agreement; a complaint by the United States against Pakistan over Pakistan’s failure
to comply with TRIPS Articles 27, 65, and 70, regarding patents for pharmaceuticals
and agricultural chemicals, a patent application filing system for such products, and
exclusive marketing rights to such products.® The parties settled each of these disputes
prior to the exhaustion of the DSU process.

Despite the “rules” involved in these disputes, however, no dispute was settled prior
to invoking the formal process of the DSU. This suggests that while mere threats of DSU
action may in fact effect compliance in some cases,” using the DSU process conveys
information that allows parties to “buy” and “sell”” opportunities to comply voluntarily
with the TRIPS Agreement, that is, the market for renegotiation. To reinforce my earlier
point about welfare gains from such renegotiation, voluntary compliance in such cases
suggests that both parties negotiated an equilibrium point that left them better off than
if the dispute had: (1) never taken place; or (2) if the dispute had gone through the entire
DSU process. Even for the defending party, waiting until the first stage of the DSU to
settle the dispute may serve some political ends in the domestic context.

Of course, there may be other ways to explain the cases mentioned above.
In particular, the dispute between the United States and Greece may be distinguished
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as a case involving the difference between “plausible” compliance and “minimum”
compliance.”! The dispute was not as much over how Greece had implemented the
TRIPS provision at issue (i.e., plausible compliance) as it was that Greece had not
implemented the provision at all (i.e., minimum compliance). The latter being the case,
this dispute is arguably not about the relative efficacy of rules and standards, but about
using the DSU to pressure countries to send some signal (i.e., to do something) in the
first instance.

These cases may also be about the cost of errors. When there is significant com-
mitment to the underlying substantive principle, the distinction between rules and
standards is useful for evaluating the conditions under which a developed country
will utilize the DSU process and its outcome as a way to justify unpopular changes to
domestic legislation. Or, a country could choose not to comply and employ the DSU
process to ascertain the economic costs of noncompliance. Scholars have described
these strategies or tactics as “process opportunism,” where Members exploit informa-
tion asymmetries to affect the choices that other Members might make.?? If there is
sufficient concern about domestic repercussions for “strict” voluntary compliance with
the TRIPS Agreement, political actors may engage in opportunism by doing nothing
until the formal DSU process is invoked, thus providing some insulation from domestic
criticism and pressure from groups adversely affected by the changes required by the
TRIPS Agreement.’* The distinction between rules and standards also has some bearing
here. Standards, more than rules, may be more expedient for political actors, because
they allow Members to manipulate meaning in a manner that is not easily characterized
as illegitimate by domestic interest groups, who may favor an interpretation different
from what the government has adopted.

Where the alleged violation occurs over a norm (or standard), the signals are fuzzy,
and it is not clear that only one rational response exists. The resulting quandary presents
a sort of prisoner’s dilemma. The defending party’s best strategy will depend on factors
(or incentives) such as the domestic political costs, particularly where there are domes-
tic constituencies/interest groups vying for one outcome over another; or where there
is a domestic policy that has welfare-enhancing properties within the domestic con-
text. For example, a complaint filed by the European Union against Canada® over
exemptions/limitations in Canadian patent law required the interpretation of, among
other things, the standard articulated in TRIPS Article 30. Canada argued that the
legislation in question was TRIPS consistent based on Canada’s interpretation of TRIPS.
Indeed, Canada had engaged in a deliberate study of the welfare effects of its legis-
lation, including discourse with members of the public at large, before enacting the
legislation at issue. Canada had also considered the TRIPS-consistency of the legis-
lation. The combined costs of drafting the domestic legislation, what appeared to be
good faith efforts to comply with TRIPS, and the domestic welfare concerns that moti-
vated the legislation suggest that Canada’s optimal strategy was to risk adjudication
and acquire information about the precise scope of Article 30. The WTO panel ruled
that Canada’s stockpiling provision was inconsistent with Canada’s obligations under
the TRIPS Agreement. However, the panel found that the other challenged provision
was narrow enough to be consistent with TRIPS Article 30.%

The dynamic relationship between domestic interests and compliance with inter-
national obligations suggests that countries cannot always easily ascertain the costs
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of compliance at the point of treaty negotiation. This dynamic relationship is another
factor that makes it difficult to assess when it is more efficient to invest in a rule, rather
than a standard, for the purposes of affecting the behavior of parties.”® Another impor-
tant point is that countries who wish to exploit the flexibility inherent in a standard by
enacting domestic legislation that furthers a domestic policy may instead choose more
conservative policy options to avoid the risks of WTO adjudication. As I note later
with respect to developing countries, a conservative strategy has some negative welfare
implications.

When the purpose of a rule is not solely to effect compliance, but also to set the
equilibrium for parties so that they can maximize joint gains, then rules seem to be
more efficient than standards, because they facilitate certainty about the returns of
mutual cooperation. Thus, as distinct from the domestic context, where the primary
purpose of the rules versus standards debate is to determine how each type of legal
regulation might affect a party’s behavior, in international contexts the debate adds to
the information available to each state in determining whether the benefits under the
treaty outweigh the costs of membership and/or if the benefits are worth the costs of
negotiation. Under this model, a rule is a socially optimal alternative to a standard if,
and only if, the gains from mutual cooperation outweigh the possibilities of unilateral
action. Indeed, as the gains of cooperation increase, the more valuable it is to have a
rule. In addition, the larger the number of members of the treaty, the more efficient it
is to negotiate a rule, otherwise the potential gains from mutual cooperation might be
diluted through the different domestic policy preferences for specific interpretations.
These two observations are corollaries to the argument in the domestic setting that when
a law will apply frequently, it is best to promulgate it as a rule and not a standard.”’

C 4  CoMPLIANCE INVESTMENT AND THE RoLE oF THE DSU )

I have discussed TRIPS compliance primarily in terms of Members enacting domes-
tic legislation consistent with the TRIPS provisions. Indeed, the majority of TRIPS
disputes thus far address the failure of Member States to amend domestic legislation
to conform to TRIPS requirements. As several commentators have already noted,”
the more significant challenge for TRIPS compliance, particularly in developing coun-
tries, is building domestic institutional capacity to enforce the rights in the domestic
setting.” The TRIPS Agreement does not require countries to establish new judicial
and administrative structures for intellectual property rights, nor does it require coun-
tries to devote additional resources to intellectual property enforcement.'” However,
the good faith obligation imposed by the Vienna Convention will require attention to
capacity-building issues with regard to efforts of owners to enforce rights in domestic
courts. Compliance requires both a formal adherence to the treaty language through
legislative change, as well as substantive conformity to the expectations and objectives
of the treaty, as intellectual property rights owners seek to enforce their interests in
Member States. In this regard, compliance is a dynamic, long-term process involving
the coordinated efforts of domestic institutions such as customs officials, courts, and
other domestic agencies involved in law enforcement.'’!
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In a manner strikingly different from the DSU’s detailed procedural rules, the
enforcement provisions of the TRIPS Agreement consist almost entirely of standards,
leaving the judicial authorities in Member States to determine on a case-by-case basis
how enforcement should take place and what remedies are appropriate. Specifically, the
TRIPS Agreement requires Members to confer wide discretion on “judicial authorities”
to order a range of remedies for parties whose intellectual property rights have been
infringed. It is well understood that the capacity of domestic institutions to interpret,
apply, and enforce the TRIPS provisions will vary from country to country, and will be
conditioned by the socio-legal and economic forces in a particular Member State. This
is the case both for developed and developing countries. The pertinent issue, then, is
what role the DSU might play in encouraging fidelity to TRIPS provisions by judicial
and enforcement institutions of a Member State.

The DSU process is more removed from the domestic judicial system than the other
branches of government, and is less likely to be directly influenced by the political
conditions that facilitated Membership in the WTO in the first place. Thus, the DSU
signals may not easily “penetrate” or convey meaning to domestic courts. In con-
stitutional democracies, judicial bodies are also generally immune from incursions
by the legislative and executive branches. It might seem, then, that after integrating
the TRIPS provisions into domestic legislation, Members may argue that they have
satisfied their international obligations. Conforming legislation is indeed one of the first
steps toward compliance. Although domestic courts are the ultimate enforcers of these
obligations, there remain significant opportunities for Members to invest in TRIPS
compliance. This may be done by strengthening extra-judicial agencies such as the
police and customs officials. It may also be possible to utilize administrative agencies to
address particular aspects of domestic enforcement procedures, such as border measures
under Section 4 of the TRIPS Agreement. Certainly, Members are not obligated to invest
in creative approaches to enforcement.'”> However, such endeavors could be considered
by a panel as evidence of good faith efforts to comply with international obligations,
as required by the Vienna Convention.

There is another dimension to the rules versus standards debate that bears more
directly on the issue of compliance by domestic institutions. “Standards” negotiated
at the international level do not necessarily have to be implemented as “standards” in
the domestic legislation. Meaningful investment in TRIPS compliance suggests that
Members implement TRIPS obligations in a manner that provides clear guidelines and
objectives for domestic institutions. Specifically, domestic implementation of TRIPS
obligations could consist more of rules and not ambiguous provisions. The danger of this
approach to implementation is that such domestic legislation is easily accessible by other
Member States'*®, and can thus be challenged more readily before a WTO panel. The
implementation of TRIPS standards as “standards” in domestic legislation is, in effect,
abetter strategy for countries wishing to reserve to judicial authorities the opportunity to
apply TRIPS obligations in a manner consistent with domestic political and economic
realities. The very effectiveness of the DSU process thus creates perverse incentives
for countries to comply with the TRIPS Agreement using open-ended standards rather
than determinate rules.

An uncritical application of the rules versus standards debate to the international con-
text can generate some questionable results. The domestic legal context is structured
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on the basic premise that the law is legitimate and enforceable. Thus, under certain
conditions, legislatures can avoid the costs of enacting rules without a corresponding
loss in compliance levels.!** As noted earlier, the enforceability of international law is
both controversial and controvertible: while international laws are often obeyed,'® such
compliance has been justified as the outcome of several different forces.!% Of these,
domestic interests play a particularly important role, given the incentives of political
actors who enter into these international agreements, principal of which is the incentive
to act in ways that will sustain, if not improve, their domestic political support.

In most developing and least-developed countries, domestic pressures are unlikely to
play a significant role in securing compliance with the TRIPS Agreement. The strength
of domestic governance plays an important role in whether or not process opportunism
is a viable (or necessary) strategy for a country.'”” The weaker the political system (in
democratic terms), the more likely it is that compliance with TRIPS will be less affected
by the domestic political process. Indeed, TRIPS compliance may be at very high levels
in a dictatorship;'® a dictator may comply more readily with rules and over-comply
with a standard, than a political leader of a strong democracy, who must account for
the reactions of domestic constituencies.'? Further, autocratic regimes can circumvent
domestic judicial processes or overrule decisions that are considered noncompliant.
The unitary model of government in many developing countries may indicate strong
prospects for compliance where domestic institutions are concerned. Whether intellec-
tual property rights owners will be willing to exploit these undemocratic conditions for
their own ends is an entirely different issue.

Other factors are important for evaluating the prospects for voluntary compliance
by developing countries. First, it is widely acknowledged that the real “bargain” over
intellectual property protection during the Uruguay Round negotiations occurred as an
exchange for freer trade in agriculture and textiles. Consequently, it may be argued that
as far as developing countries are concerned, the gains from TRIPS compliance lie in
the increased access to developed country markets in relation to agricultural goods and
textiles. Incentives to invest in compliance arise, then, from the significant value that
developing countries place on market access in those sectors over intellectual property
protection. The possibility that retaliation for violations of the TRIPS Agreement may
aim at these crucial areas will certainly deter some developing countries from active
breach of the TRIPS obligations.

Further, few developing countries have the resources to pay for or bargain over
sanctions in the event of an adjudication of breach.!! In this regard, the analytical dis-
tinction between rules and standards is also unlikely to significantly affect compliance
levels in developing countries. Like developed countries, developing countries may
obtain more information from a rule. However, the cost of obtaining information under
a standard may be so high for developing countries that, for all practical purposes, the
developing country will simply treat the standard as a rule and modifies its behavior to
conform to the strictest possible interpretation of the standard — thereby, de facto, con-
verting the standard into a rule. Insulation from domestic interest groups, coupled with
the costs of obtaining information regarding a TRIPS standard, suggest that voluntary
compliance levels in some developing and (eventually) least-developed countries may
be higher than in developed countries. In terms of amending domestic legislation and
circumscribing judicial discretion in interpreting the TRIPS Agreement, both formal
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and substantive compliance with TRIPS may be greater in developing countries than
previously anticipated.

A final observation should be made about voluntary compliance with TRIPS in
developing countries. Interest groups representing intellectual property owners have
been extremely active in monitoring and aiding developing countries in implementing
the provisions of the TRIPS Agreement. There is some concern that these activities
will likely contribute to maximalist interpretations of TRIPS standards and rules. For
example, some developing countries have eschewed the minimal copyright duration
requirement of the TRIPS Agreement (life of the author plus 50 years) and adopted the
maximalist copyright term of life of the author plus 70 years,'!! which is the favored
duration term in developed countries. Other developing countries have simply imported
language from the TRIPS Agreement directly into their domestic legislation.!!? In the
context of dispute resolution, this direct appropriation entails the negotiating context
of the particular provision that may not be consistent with the country’s priorities or
interests. Because the “grey areas” in TRIPS, in theory, give some room for countries
to consider domestic priorities, this overinvestment in compliance is, in effect, the least
desirable outcome for developing countries.

The combined effect of a lack of resources to pay in the event of a determination
of breach, the unwillingness to incur the costs of dispute settlement, and the possibil-
ity that conflict with a developed country may impair other interests (such as foreign
economic aid and foreign direct investment) may be sufficiently heavy to deter many
less powerful countries from breach. Indeed, if the level of risk aversion is so high that
developing countries are unwilling to go through the DSU process, even when they
have a legitimate claim or defense, there will be negative welfare returns, both domes-
tically and internationally, for intellectual property regulation. Developing countries
may comply by preemptively implementing higher standards of intellectual property
protection than the TRIPS Agreement requires. Thus, the more serious problem, where
developing countries are concerned, may not be compliance, but the need for incen-
tives for these countries to use the DSU to defend legitimate implementation of TRIPS
provisions.

If developing countries are likely to effect maximalist interpretations of the TRIPS
provisions, then the role of the DSU in improving compliance at the level of domestic
legislation will be negligible. Instead, the DSU will have the most effect on compliance
efforts in developed countries. As I have argued elsewhere, the DSU process provides an
opportunity for developed countries to accomplish through international adjudication
what they could not accomplish through negotiation, namely greater levels of intellec-
tual property harmonization.''? In essence, the DSU forces disputing parties back to
the bargaining table whenever an allegation of breach is made concerning a standard
of the TRIPS Agreement. This renegotiation is an optimal outcome, so long as the
parties are able to reach a solution that costs less than the sanctions imposed through
the formal adjudication process. In intellectual property terms, renegotiation is optimal
when the decision of the WTO panel or Appellate Body would result in a higher level of
protection than that which the parties would ultimately settle for. This is particularly the
case when parties submit standards to dispute resolution for interpretation. Of course,
interpretation through the adjudicatory process “thickens” the Agreement by filling in
gaps that existed from the negotiation. Interpretation also potentially elevates the cost
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of TRIPS membership in terms of what such interpretations may require regarding
changes to domestic legislation. In this event, the equilibrium established by the terms
of the TRIPS Agreement may evolve into a series of multiple equilibria.

There are clearly costs (over and above administrative ones) associated with a manda-
tory system of adjudication for disputes between sovereign states. These costs, typically
domestic political considerations, specifically influence the willingness of governments
to comply with their international obligations.!'* Of course, domestic politics may
actually serve to enhance compliance.'!”® This is certainly the case with the TRIPS
Agreement in developed countries, particularly the United States. The effect of domes-
tic politics on international affairs is particularly acute in the case of strong democracies,
and this effect is not predictably unidimensional. Changes in the domestic political
landscape often influence how current leaders feel and act with respect to international
agreements that are already in force. If dispute settlement outcomes are more affected
by domestic conditions and international relations than by the existence of the DSU
system, did WTO Member countries overinvest in negotiating and designing such a
radical international dispute settlement system? Or, in other words, does the DSU
affect levels of voluntary compliance?

Almost every breach of the WTO Agreements can be classified as a resort to
protectionism — usually in response to domestic pressures that, if unheeded, might
erode domestic political support.''® In light of this protectionism, the DSU offers
opportunities for process opportunism. That is, the DSU may serve to facilitate strate-
gies that mediate between the internal (domestic) pressures that political actors face,
and the external (international) obligations to which they are committed.!!” In this sense,
the DSU process may serve as a channeling mechanism, diverting domestic pressure to
the international setting and thus insulating political leaders from some of the political
costs of compliance.!'® Voluntary compliance, as defined in this chapter, is enhanced
by invoking the DSU process where domestic interests adversely affect a Member’s
incentive to comply. The formal process exerts strong moral pressure on Members,
heightens the reputational costs of violation by publicizing the allegation of breach to
the entire trading community, and opens the possibility of cross-sectoral retaliation in
the event that a panel determines that a violation does exist.

C 9 THE AGE OF Law )

Almost immediately after the TRIPS Agreement came into effect, the United States
successfully invoked the DSU process against India.!'"” Commentators hailed the out-
come as evidence of the effectiveness of the DSU system and the actualized promise
of multilateral dispute settlement untainted by the exercise of power in effecting a par-
ticular outcome. It was an age of law in which the DSU rules would equally apply to
all nations under a structured institutional system, with defined procedures for dispute
settlement administered by impartial arbiters. The rules and procedures of the DSU,
however, remain susceptible to the disparities of power that characterized dispute settle-
ment under the old GATT system. The DSU process provides parameters that facilitate
new bargains between disputing countries. However, this is an opportunity limited to
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those countries with the resources to do so. Power in this sense is not the ability to
enforce one’s will on a weaker Member, or to refuse to comply with a panel’s decision.
Power, in this new era of rules, is manifested in the opportunities to buy out of the
system entirely. Power is further manifested in the invulnerability of certain Members
to the costs of involuntary adjudication, because reputation costs are minimal and there
exist opportunities to bargain around adjudicated outcomes.

The distinction between rules and standards facilitates efficient and rational decision-
making, because rules convey (more) information that helps parties determine whether
to change their behavior. If, however, the costs of obtaining information under a
rule and a standard are equal, the rule/standard distinction has no direct bearing on
compliance.'?® As stated earlier, most of the TRIPS Agreement “standards” are the
result of disagreement during the negotiations about what the content of the rule should
be. As amatter of international law, then, states are not under an obligation to implement
these standards in any predetermined way. Scholars, in particular Jerome Reichman,
have urged developing countries to assume a “pro-competitive” model of intellectual
property protection by exploiting the “grey” areas of the TRIPS Agreement to craft
domestic legislation that is calibrated to provide a balance between incentives to create
and welfare-generating limitations on the proprietary rights of owners.!?! However,
where domestic legislation implements TRIPS standards in a manner that explicitly
exploits the ambiguities, countries must be prepared to defend challenges to the legit-
imacy of their domestic rules. Developing countries should be given incentives and
means to do so. In addition, Kal Raustiala’s commendation of nonbinding instruments
and systems implementation review (SIRs), as a mechanism for enhancing cooperative
compliance and ascertaining the requirements of an obligation prior to a dispute aris-
ing, should be seriously considered by Members.'??> For example, a move to give the
TRIPS Council power to issue authoritative interpretations of ambiguous provisions
(somewhat akin to declaratory judgment actions in common law systems) would help
solve the problem of costly acquisition of information, which I identified in Section 2,
and thus may forestall a number of disputes by providing an environment in which
common understanding of a TRIPS provision may be developed.'?*

C 6 CoNCLUSION )

This chapter offers a consideration of the different ways the DSU has altered the fabric of
international cooperation, particularly in the area of international intellectual property
regulation. My analysis here is by no means exhaustive; my primary goal is to con-
sider, in a preliminary fashion, the effect of the DSU on the conventional justifications
for compliance in international law. Mandatory adjudication, with built-in arbitration
options, adds a unique aspect to the study of this dynamic and multifaceted issue. The
highly political nature of compliance with international law, with its attendant costs,
suggests that the equilibrium for TRIPS dispute settlement should be characterized
by infrequent use. Put differently, efficient use of the entire DSU process should be
characterized by the possibility of net global welfare gains that outweigh the political
costs of mandatory adjudication. My initial conclusions echo the concerns of those
who anticipate that an overly aggressive use of confrontational tactics will fail to
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produce results that are consistent with the objectives of the WTO Agreements and
global welfare in general.!** This is because developing countries are not legally obli-
gated (but may be coerced) to invest more than is necessary or efficient in TRIPS
enforcement at the domestic level, and because developed countries are more likely to
bargain around adjudicated disputes than comply with WTO panel outcomes. Neither
strategy is beneficial for the vitality of the TRIPS Agreement or the credibility of
the DSU.

The signals communicated at each stage of the DSU process may aid countries in
making optimal decisions about compliance, and rational responses to these signals will
help secure the welfare gains. Such responses may also create opportunities for interde-
pendence. Indeed, an idea that deserves thoughtful consideration is the possibility that
the DSU process is structured to facilitate greater interdependence between countries
by establishing a framework where cooperation can take place through information
exchanges. As I conclude in the second section, greater levels of interdependence
heighten the prospects for voluntary compliance.

Where involuntary compliance results in the payment of sanctions rather than mod-
ified behavior, it is likely that over time the equilibrium point for global intellectual
property protection will allow deviations from TRIPS provisions that can be justi-
fied by domestic policies/politics. This may have the ironic result of enhancing net
global welfare, particularly if the policy involves limitations on proprietary rights. It
may also, however, raise the costs of determining exactly what constitutes compli-
ance with the TRIPS Agreement and, thus, effect lower levels of voluntary compliance
with TRIPS standards, particularly in developed countries where sectoral interests affect
the construction of exceptions and limitations to intellectual property rights.

Many variables affect how countries are likely to interact with the signals of the
DSU process. None of these variables is fixed, or easily measurable, thus making it
impractical to accurately predict the influence of the DSU on voluntary compliance.
What seems predictable, however, is that in the event of a determination of breach,
the rich will comply or negotiate around sanctions for the alleged violations. The poor
will simply comply and, possibly, overinvest in such compliance.
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United States are among the most important members of this organization and both hold
a special responsibility to ensure the continued health and soundness of WTO and global
trading system.

See Press Release 311, available at http://www.wto.org/english/news_e/pres02_e/
pr311_e.htm (August 30, 2002).

Joseph E. Stiglitz, Information and the Change in the Paradigm in Economics, 92 Am.
Econ. Rev. 460, 461 (2002) (“Information affects decision-making in every context — not
just inside firms and households™).

Id. at 472 (noting Akerlof’s point that thin or absent markets are the result of information
asymmetries).

Of course, the parties may design these signals and their responses to hide or distort
information. Using actions to convey information generates costs that lead to market
imperfections. Stiglitz, supra note 23, at 473.

Okediji, supra note 2, at 612 (discussing the European Union claim against the United
States based on Section 110(5) of the Copyright Act and explaining the decision by both
countries to opt out of the process as one that reflects, in part, their mutual cooperative
relationship in the area of intellectual property, particularly with respect to influencing
compliance with TRIPS by developing countries).

United States — Section 110(5) of the U.S. Copyright Act, WTO Doc. WT/DS160/R,
June 15, 2000.

David Vogel and Timothy Kessler, How Compliance Happens and Doesn’t Happen
Domestically, in Engaging Countries: Strengthening Compliance with International Envi-
ronmental Accords 19 (Edith Brown Weiss and Harold K. Jacobson eds., 1998) (stating
that the “division of labor between institutions that make environmental policy and those
that are responsible for implementing and enforcing it” has led to a “persistent gap ...
between the standards established by national regulations and the behavior of governmental
institutions”).

Helen V. Milner, Interests, Institutions and Information: Domestic Politics and Interna-
tional Relations 9—17, 3446 (1997) (exploring how the structure of domestic politics, i.e.,
the policy preferences of political actors affect international cooperation). See also, Ronald
J. Herring and Erach Bharucha, Embedded Capacities: India’s Compliance with Interna-
tional Environmental Accords, in Engaging Countries: Strengthening Compliance with
International Environmental Accords 395 (Edith Brown Weiss and Harold K. Jacobson
eds., 1998) (concluding that India will more effectively comply with environmental treaties
that are consistent with its national policies).

Milner, supra note 29.

It is typical that prior to the formal consultations stage, the parties have unsuccessfully
employed diplomatic efforts to resolve the dispute.

DSU, supra note 1, art. 5(6).

See India — Patent Protection for Pharmaceutical and Agricultural Chemical Products,
AB-1997-5, WT/DS50/AB/R, ] 94 (December 19, 1997, adopted January 16, 1998).
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44
45
46

47

48
49

50

DSU, supra note 1, art. 4(6).

See David Palmeter and Petros C. Mavroidis, Dispute Settlement in the World Trade
Organization, Practice and Procedure 64 (1999).

The number of third parties who join the complainant may further strengthen the signal
sent by the request for consultations. See DSU, supra note 1, art. 10 (governing third
parties). There is always a risk that third parties may become multiple complainants, thus
requiring the violating party to remedy the violation or agree to sanctions/withdrawal of
concessions from more than one Member. See DSU, supra note 1, art. 9 (procedures for
multiple complainants).

See DSU, supra note 1, art. 6

See DSU, supra note 1, art. 3(9).

See DSU, supra note 1, art. 16, art. 17(4).

Stiglitz, supra note 23, at 463.

This may explain, in part, why the European Union was willing to challenge Section 301
of the U.S. Trade Act before a WTO Panel. This was a rule of general application —
everyone suffered under this formidable U.S. mechanism. But only the European Union
was willing to incur the costs of acquiring information about its legitimacy under the new
WTO system. See United States — Sections 301-10 of the Trade Act of 1974, WTO Doc.
DS/152/R, November 30, 1998.

See Robert D. Putnam, Diplomacy and Domestic Politics: The Logic of Two-Level Games,
42 Int’1 Org. 427 (1988) (using game theory to explain the role of domestic politics in the
making of international agreements); Milner, supra note 29, 42-3 (noting the “standard
assumptions” about how concerns about preserving domestic political office influence
the choices of political actors regarding international cooperation); Herring & Bharucha,
supra note 29 (“the real test of even soft international law comes when domestic costs
become a matter of political process; obstacles to compliance that were invisible under the
rarified negotiation process merge as it becomes clear whose ox is to be gored. Capacity
to comply is embedded in the state’s relation to the society it claims to represent and in
positional imperatives of the international system”).

See Kimberly A. Czub, Argentina’s Emerging Standard of Intellectual Property Protec-
tion: A Case Study of the Underlying Conflicts Between Developing Countries, TRIPS
Standards, and the United States, 33 Case W. Res. J. Int’l L. 191, 212-14 (2001)
(discussing the influence of the domestic pharmaceutical industry on the Argentine
legislature).

17 U.S.C. § 110(5) (2002).

See DSU, supra note 1, art. 16.

Award of the Arbitrator, United States — Section 110(5) of the U.S. Copyright Act, WTO
Doc. WT/DS160/12, q 36, January 15, 2001.

Id. at 41 and 42.

See Canada — Term of Patent Protection, WTO Doc. WT/DS170/R, May 5, 2000.

See Award of the Arbitrator, Canada — Term of Patent Protection, WTO Doc.
WT/DS170/10, 60, February 28, 2001; Award of the Arbitrator, United States —
Section 110(5) of the US Copyright Act, supra note 46, | 42. See also, Award of the Arbi-
trator, Canada — Patent Protection of Pharmaceutical Patents, WTO Doc.WT/DS114/13,
9 60, August 18, 2000.

There has been some extensive review and analysis of the Section 110(5) dispute. See
Laurence R. Helfer, World Music on a U.S. Stage: A Berne/TRIPS and Economic Anal-
ysis of the Fairness in Music Licensing Act, 80 B.U. L. Rev. 93 (2000). Ruth Okediji,
Toward an International Fair Use Standard, 39(1) Colum. J. Transnat’1 L. 75 (2000); Jane
C. Ginsburg, Toward Supranational Copyright Law? The WTO Panel Decision and the
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51
52

53
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56
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59
60
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62
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64
65
66

67

68

“Three-Step Test” for Copyright Exceptions, 187 Revue Internationale du Droitd’ Auteur 3
(2001); Graeme Dinwoodie, The Development and Incorporation of International Norms
in the Formation of Copyright Law, 62 Ohio St. L. J. 733 (2001).

DSU, supra note 1, art.17(5).

Of course, an appeal may also facilitate renegotiation. See Section 4, infra, discussing
side-payments and renegotiation.

Report of the Panel, India — Patent Protection for Pharmaceutical and Agricultural
Chemical Products, WT/DS50/R (1997). Another illustrative case is the dispute between
the European Union and the United States in United States — Section 211 Omnibus
Appropriations Act of 1998, WTO Doc. WT/DS176/R August 6, 2001.

Id. at 9 7.29-7.41 (1997).

See Vienna Convention on the Law of Treaties, May 23, 1969, Art. 31(1), 1155 U.N.T.S.
331 [hereinafter Vienna Convention].

Appellate Body Report, India — Patent Protection for Pharmaceutical and Agricultural
Chemical Products, WT/DS50/AB/R (1997).

Jerome H. Reichman, Securing Compliance with the TRIPS Agreement After US v. India,
1J. Int’l Econ. L. 585, 594-7 (1998) [hereinafter Securing Compliance].

Id.

Reichman, Securing Compliance, supra note 57, at 596.

See, e.g., Louis Kaplow, Rules versus Standards: An Economic Analysis, 42 Duke L. J.
557 (1992); Cass R. Sunstein, Problems with Rules, 83 Cal L. Rev. 953 (1995).

This good faith standard is embodied in the principle “pacta sunct servanda,” meaning
treaties must be observed. See Vienna Convention, Art. 26 (“Every treaty in force is
binding upon the parties to it and must be performed by them in good faith.”) and Art.
31 (imposing an obligation on states to interpret treaties in good faith); See also U.C.C.
§ 1-203 (1998) (“Every contract or duty within this Act imposes an obligation of good
faith in its performance or enforcement.”); Restatement (Second) of Contracts § 205
(1981) (“Every contract imposes upon each party a duty of good faith and fair dealing in
its performance and its enforcement”).

Kaplow, supra note 60.

For example, a rule in a contract that the plaintiff will buy “chicken” may require interpre-
tation as to what constitutes a “chicken.” Is it a fryer, a broiler, or a hen? A court considers
several things to determine exactly what the parties meant by the term “chicken,” includ-
ing preliminary negotiations, trade usage, and course of performance. See Frigaliment
Importing Co. v. B.N.S. Int’l Sales Corp., 190 F. Supp. 116 (S.D.N.Y. 1960). See also
Nanakuli Paving & Rock Co. v. Shell Oil Co., 664 F.2d 772 (9th Cir. 1981) (determining
that trade usage could override an explicit contractual provision).

Kaplow, supra note 60, 559-96.

Id.

Joel Trachtman, The Domain of WTO Dispute Resolution, 40 Harv. Int’l L.J. 333,
355-76 (1999) (applying rules versus standards analysis to the international trade
context).

Gunnar Sjostedt, Negotiating the Uruguay Round of the General Agreement on Tariffs
and Trade, in International Multilateral Negotiation, 44, 62-3, 68-9 (1. William Zartman
ed., 1994).

Daniel Gervais, The TRIPS Agreement: Drafting History and Analysis 10-25 (1998)
(providing a brief review of the events leading to the final text of the TRIPS Agreement).
For a comprehensive account of the TRIPS negotiations see Gail E. Evans, Intellectual
Property as a Trade Issue — The Making of the Agreement on Trade-Related Aspects
of Intellectual Property Rights, World Competition L. & Econ. Rev. 137 (1994). See
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77

78
79

80
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82
83

also Ruth Okediji, A Cartography of WTO TRIPS Dispute Settlement and the Future of
Intellectual Property Policy, Working Paper (2001) (describing the coalitional dynamics
during the TRIPS negotiations); Christophe Dupont, Coalition Theory: Using Power to
Build Cooperation, in International Multilateral Negotiation 148, 164 (1. William Zartman
ed., 1994) (table of coalitions formed on various issues during the Uruguay Round).
Okediji, supra note 68. See also Putnam, supra note 42 (describing similar coalitional
action with the 1978 Bonn Summit).

See e.g., Gervais, supra note 68, at 82 [commenting on an ambiguity with respect to
Art. 10(2)], 84-5 (commenting on the failure to agree on a general right of distribution
and importation and the resulting standard embodied in Art. 11).

Dupont, supra note 68; Okediji, supra note 68; See also, Michael P. Ryan, The
Function-Specific and Linkage-Bargain Diplomacy of International Intellectual Property
Lawmaking, 19 U. Pa. J. Int’] Econ. L. 535 (1998).

Trachtman, supra note 66, at 376—7 [concluding that “it is impossible to determine with-
out specific analysis the utility of a rule versus a standard in particular (international)
cases”].

Specific examples would include human rights treaties and environmental treaties. These
treaties and associated practices or expectations that evoke compliance issues are often
described as “soft law.” For a collection of essays examining the use and effectiveness
of soft law, see Commitment and Compliance: The Role of Non-Binding Norms in the
International Legal System (D. Shelton ed., 2000).

Berne Convention for the Protection of Literary and Artistic Works, last revised at Paris,
July 24,1971, S. Treaty Doc. No. 99-27, 99th Cong. 2nd Sess. 37 (1986), 828 U.N.T.S. 221
[hereinafter Berne Convention].

For the leading account of the progressive development of the Berne Convention, see
Sam Ricketson, The Berne Convention for the Protection of Literary and Artistic Works,
1886986 (1987).

See, in particular, the patent provisions of the TRIPS Agreement, which reflect an evolution
in rule-making as compared to the Paris Convention for the Protection of Literary and
Artistic Works. See TRIPS Agreement, supra note 2, section 5.

A power-based view of the WTO suggests that compliance is simply a choice by those
who can afford (or are largely unaffected by) the consequences of a violation.

Schwartz and Sykes, supra note 5.

See Jack L. Goldsmith, Sovereignty, International Relations Theory and International
Law, 52 Stan. L. Rev. 959, 985 (2000) (skeptical that loss of reputation has any signif-
icant effect on the behavior of states); Robert O. Keohane, International Relations and
International Law: Two Optics, 38 Harv. Int’l L.J. 487 (1997) (same). But see Schwartz
and Sykes, supra note 5, at 20-3 (arguing that reputation plays an important, if imperfect,
role in compliance with trade rules).

See, e.g., United States — Section 110(5) of the Copyright Act, supra note 27; Canada —
Patent Protection of Pharmaceutical Products, infra note 94.

Czub, supra note 43, at 223-5 (discussing confusion in Argentina over application of the
TRIPS rule for length of patent protection). See also, Canada — Term of Patent Protection,
supra note 48 (dispute over the meaning of the TRIPS “rule” that patent term last for
20 years from the date of filing). Professor Raustiala has suggested that ambiguities over
what TRIPS obligations require should be resolved informally through mechanisms such
as systems implementation review (SIRs) which is typified by the work of the TRIPS
Council. See Raustiala, supra note 13, at 432-8.

But see, Canada — Term of Patent Protection, supra note 48.

Kaplow, supra note 60, at 563—4, 575-7.
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European Communities — Enforcement of Intellectual Property Rights for Motion Pictures
and TV Programmes, WTO Doc. WT/DS125, May 7, 1998; Greece — Enforcement
of Intellectual Property Rights for Motion Pictures and TV Programmes, WTO Doc.
WT/DS124, May 7, 1998.

Denmark — Measures Affecting the Grant of Copyright and Neighbouring Rights, WTO
Doc. WT/DS83, May 21, 1997; Sweden — Measures Affecting the Enforcement of
Intellectual Property Rights, WTO Doc. WT/DS86, June 2, 1997.

Portugal — Patent Protection Under the Industrial Property Act, WTO Doc. WT/DS37,
May 6, 1996.

Japan — Measures Concerning Sound Recordings, WTO Doc. WT/DS42, June 4, 1996.
Japan — Measures Concerning the Protection of Sound Recordings, WTO Doc. WT/DS28,
February 14, 1996.

Pakistan —Patent Protection for Pharmaceutical and Agricultural Chemical Products, WTO
Doc. WT/DS36, May 6, 1996.

Rufus H. Yerxa and Demetrios J. Marantis, Assessing the New WTO Dispute System:
A US Perspective, 32 Int’l L. 795, 808-9 (1998) (citing a statement by the U.S. Trade
Representative that threats of invoking the DSU process has effected compliance in some
developing countries).

I am grateful to Professor Dinwoodie for pointing out this distinction.

David A. Lax and James K. Sebenius, Thinking Coalitionally: Party Arithmetic, Process
Opportunism, and Strategic Sequencing, in Negotiation Analysis 153, 166 (H. Peyton
Young ed., 1991).

I discuss this particular strategy at length, using the two-stage game model to analyze the
various ways that process opportunism plays out. See Okediji, supra note 68.

Report of the Panel, Canada — Patent Protection of Pharmaceutical Products, WTO Doc.
WT/DS114/R (2000).

See Okediji, supra note 68, for discussion of this dispute.

Professor Trachtman also reaches this conclusion. See Trachtman, supra note 66, at 376-7.
Kaplow, supra note 60, 571-7, 599-601.

Reichman, supra note 8; Czub, supra note 43.

Id.

TRIPS Agreement, supra note 2, Art. 41(5).

See TRIPS Agreement, supra note 2, Art. 41, which provides, inter alia, “Members shall
ensure that enforcement procedures as specified . .. are available under their law so as to
permit effective action against any act of infringement of intellectual property rights . . ..”
See TRIPS Agreement, supra note 2, Art. 41(5).

Member States are required to notify all changes to intellectual property laws to the TRIPS
Council. See TRIPS Agreement, supra note 2, Art. 63.

Kaplow, supra note 60.

See supra note 12. Recently, there has been a move to integrate international law and
international relations in an effort to engage in more robust analysis about the role and
efficacy of rules and institutions in international society. See, e.g., Kenneth W. Abbott,
Modern International Relations Theory: A Prospectus for International Lawyers, 4 Yale
J. Int’l L. 335 (1989); Anne-Marie Slaughter Burley, International Relations Theory: A
Dual Agenda, 87 Am. J. Int’l L. 205 (1993).

See Chayes and Chayes, supra note 12; Harold Hongju Koh, Why Do Nations Obey
International Law?, 106 Yale L.J. 2599 (1997) (book review); Raustiala, supra note 13.
Investment in TRIPS compliance in developed countries, and in the more advanced
developing countries such as India and Brazil, will be considerably affected by domestic
considerations that the structure of the DSU is ill-suited to change.
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See Putnam, supra note 42, at 427-9 (1988) (giving some practical examples of
domestic/international linkages); Lax and Sebenius, supra note 92.

Putnam, supra note 42, at 448-50 (discussing the role of political institutions in bargaining
strengths of political actors).

Note, however, that an Advisory Centre for WTO Law was established in 2001. This
Centre is intended to assist developing countries in dealing with WTO related disputes.
See www.wto.org. With respect to the economic costs of dispute resolution, it is not yet
apparent how this Centre will affect the willingness and ability of developing countries to
go through the DSU process.

See, e.g., Copyright Laws of Argentina, Brazil, Hungary, and Poland. India has adopted
a term of life plus 60 years. See LexisNexis.com, International Copyright Law and
Practice (2001). Draft laws in Nigeria and Botswana also propose a copyright term of life
plus 70.

I'have observed this trend particularly in the draft laws of countries in sub-Saharan Africa.
Okediji, supra note 68.

Helen V. Milner, Resisting Protectionism: Global Industries and the Politics of Interna-
tional Trade 290-1 (1998); Andrew Moravscik, Taking Preferences Seriously: A Liberal
Theory of International Politics, 51 Int’l Org. 513, 537 (1997).

Schwartz and Sykes, supra note 5, at 18-20; Moravscik, supra.

The recent decision by President George W. Bush to impose tariffs on steel is such an
example. See Dick Polman, Bush’s Steel Tariff is an Early Bit of Politicking, Philadelphia
Inquirer, March 13, 2002, at A17 (stating that President Bush made the decision to
impose steel tariffs to gain critical votes in key midwestern states); Mike Allen and Steven
Pearlstein, Bush Settles on Tariff for Steel Imports, available at Washingtonpost.com,
March 5, 2002 (making the same connection between domestic political gain and the
decision to violate trade rules). See generally Kal Raustiala, Domestic Institutions and
International Regulatory Cooperation: Comparative Responses to the Convention on
Biological Diversity, 49 World Pol. 482, 482-3 (1997).

See Moravscik, supra note 114, at 516-24 (1997); Lax and Sebenius, supra note 92
at 166-73.

See Ruth Okediji, Toward an International Fair Use Standard, 39 Colum. J. of Transnat’1
Law 75, 85-7 (2000) (discussing these strategies with regard to the fair use standard and
its consistency with the TRIPS Agreement).

India — Patent Protection for Pharmaceutical and Agricultural Chemical Products,
Appellate Body Report, WTO Doc. WT/D550/AB/R, December 19, 1997.

Kaplow, supra note 60, 572—4 (where the cost of acquiring information is the same for
rules and standards, the choice of which one to enact should depend on other factors such
as costs of promulgation, frequency of behavior that is the subject of regulation, etc.).
Reichman, Securing Compliance, supra note 57, at 589-92. See also J. H. Reichman,
From Free Riders to Fair Followers: Global Competition Under the TRIPS Agreement, 29
NYU J. Int’l1 L. & Pol. 11 (1996/97). Professor Reichman suggests that a pro-competitive
strategy of compliance with TRIPS includes tilting domestic intellectual property laws
to favor second-comers and resisting elevation of intellectual property beyond what the
TRIPS Agreement requires. Id. See also World Bank, Global Economic Prospects 2002:
Making Trade Work for the World’s Poor 129, 147 (2001) (recommending lower and more
flexible intellectual property standards as a policy option for developing countries).
Raustiala, supra note 13, at 432-8.

Id.

Id. at 438-9; Reichman, Securing Compliance, supra note 57, at 456—63; Reichman and
Lange, supra note 8; Martine de Konig, supra note 8.
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Teaching Old Laws New Tricks:
The Legal Obligation of
Non-Attribution and the Need
for Economic Rigor in Injury
Analyses Under US Trade Law

James P. Durling and Matthew P. McCullough

( CHAPTER OUTLINE )

This chapter explores the issue of “non-attribution” in trade remedy cases from
both a legal and an economic perspective. We first describe the legal obliga-
tion not to attribute other causes to imports when deciding whether to impose
trade remedies such as antidumping (AD) duties or safeguard measures. We
then present a recent case study involving cold-rolled carbon steel, showing how
economic theory and econometric analysis can meet this legal obligation, and
contrast this approach with that traditionally used by the US International Trade
Commission. We discuss what happened in the aftermath of this novel use of
more formal economics, describing the severe backlash to the decision not to
impose AD duties in that case. We then offer some concluding comments about
the future role of economics in trade remedy cases. /

"

( 1 INTRODUCTION )

Economic analysis often can help sort out conflicting claims by interested parties
before a regulatory agency. In many areas of regulatory policy, sophisticated economic
analyses have become a widely accepted tool for decision making. Perhaps most
dramatically, economic analysis of effects on consumer welfare now largely drives
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regulatory and judicial decisions about competition policy. Economic analysis does not
dictate a particular policy outcome; rather, it provides an analytically disciplined way to
think about whether a certain policy action is consistent in fact with the stated objectives
of the relevant statute or regulation. But such disciplined thinking often inconveniences
decision makers who prefer the flexibility of “case-by-case” decisions.

Yet, if competition policy has largely embraced economic analysis, trade policy
represents the opposite end of the spectrum. Many areas of trade policy seem remark-
ably resistant to any serious economic analysis. Although competition policy and trade
policy are analytically similar, there are important political asymmetries. In compe-
tition policy, the usual case has two domestic parties fighting with each other; since
both parties are domestic, the politics often are more easily balanced and neutral-
ized, leaving the process free to develop sound analytic techniques over time. In trade
policy, in contrast, the usual case involves domestic parties fighting with foreign
parties; since the domestic interested parties seeking protectionist outcomes have
more political clout than the foreign interested parties seeking free-trade outcomes,
politics trumps economics. Moreover, although Congress has mandated consideration
of, indeed a primary focus on, consumer interests in competition law cases, Congress
insists that trade law cases focus more narrowly on producer interests. Since the narrow
producer interests always have an intense interest in obtaining protection, and the
diffuse consumer groups usually have only a weak interest in blocking the protection,
the politics naturally follow the degree of effort exerted by each group.

Sometimes this political dynamic leads to specific statutory provisions that narrowly
constrain agency decision making. For example, under the antidumping (AD) law, the
authorities must focus on narrow producer interests and may not consider consumer inte-
rests. Although this limitation leads to economically inefficient outcomes, the statute
requires this focus. Yet even when the statute poses a more neutral question, the politics
often trump the economics. Problems that readily lend themselves to economic analysis
too often are left to more subjective decision making that can be influenced by politics.

No topic better illustrates this tension than the debate over “non-attribution,” and the
type of analysis required to prove “causation” in trade cases. This issue arises both in the
context of “material injury” investigations conducted under Title VII of the Tariff Act
of 1930 (covering antidumping and countervailing duty (AD/CVD) actions), as well as
“serious injury” investigations under section 201 of the Trade Act of 1974 (so-called
“safeguard” actions). In both instances, protection for the domestic industry requires a
finding that imports are a “cause” of a specified level of injury to an industry petitioning
for relief. The law requires authorities to distinguish the injurious effects of imports
from the effects of other factors, and not to blame imports for these others factors. The
legal issue is clear: under both US law and international law, national authorities have
an obligation to distinguish the role of imports from the role of other causes. Yet the
practical realities of fulfilling this obligation continue to pose serious challenges for
national authorities. Although Title VII and section 201 injury investigations logically
might rely on economic analyses to understand the effects of different causal factors,
and rely on econometric analyses to measure the relative role of different factors, the
International Trade Commission (ITC) seldom does so to any great degree.

This chapter will explore the issue of non-attribution in trade remedy cases from
both a legal and an economic perspective. Section 2 surveys the law, both to describe
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the obligation of non-attribution and to frame the task for decision makers. Section 3
then describes the history and current status of non-attribution at the ITC, the agency
in the United States charged with making this determination in trade remedy cases.
Section 4 presents a recent case study of how economics can shed light on the issue
of non-attribution. The successful use of economic and econometric analysis in a
recent AD case on cold-rolled steel highlights the potential of such analysis to remove
politics from the decision to impose trade remedies. Section 5 then continues the story,
describing the subsequent developments and severe backlash to the ITC negative deter-
mination — and refusal to impose AD duties — in the cold-rolled steel case. We then
offer some concluding comments in Section 6.

The recent case on cold-rolled steel serves to highlight both the opportunities and
problems of using economics to address the issue of non-attribution. The fit is almost
too perfect, with the tools of economics and econometrics providing a powerful way to
address the issue. If the authorities make the effort to collect the necessary data, they
can undertake quite sophisticated analysis. Yet authorities fear loss of their decision
making autonomy and, thus, embrace economics slowly and reluctantly, and only in
a very tentative way. Having used economics in one recent case, the ITC even more
recently considered an analogous situation and backed away from formal economics.
For every step forward, there seems to be a step backward.

Nevertheless, the national authority’s legal obligation not to blame imports for other
factors is not going away. Imports cannot be blamed in place of other factors that may
be injuring the domestic industry. If the authorities reject economics, they will need to
find some other serious and disciplined approach to meet the non-attribution obligation.
Perhaps over time the ITC and other national authorities will become more comfortable
with the usefulness of economic and econometric techniques, and will adjust their
investigative procedures to collect the necessary data on a more regular basis.

2 DEFINING THE PROBLEM: STATUTORY LANGUAGE AND
INTERNATIONAL OBLIGATIONS REQUIRING NON-ATTRIBUTION

Under two important US trade remedy statutes, non-attribution is a key legal issue. Both
AD duties and safeguard actions cannot move forward unless the ITC determines that
imports are in some sense “causing” the problems faced by the competing US industry.
This basic obligation to find that imports cause the problems, and that other factors are
not responsible, serves as a major barrier — indeed, in many cases, the only barrier —
to domestic industries successfully obtaining protectionist trade remedies.' Because of
its importance, this issue is often quite contentious in trade remedy disputes.

2.1 Injury Investigations Under Title Vil

2.1.1 USLAw
Title VII of the Tariff Act of 1930 provides that AD duties will be imposed if two
conditions are met. First, the US Department of Commerce (DOC) must determine
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that merchandise subject to investigation is sold in the United States at less than “fair
value” — in other words, is being “dumped.” Second, the ITC must determine that an
industry in the United States is injured “by reason of” imports of that merchandise
[19 U.S.C. § 1673(1)—(2) (2000)].> To meet this second condition, the statute directs
the ITC to analyze the domestic industry and the factors affecting its performance to
determine if imports are a “cause” of one of three types of injury: (1) “material injury,”
which is defined as “harm which is not inconsequential, immaterial, or unimportant”;
(2) “threat of material injury,” which must be real and “imminent”; or (3) “material
retardation,” which requires a finding that an industry would have developed but for
unfair imports [19 U.S.C. § 1677(7) (2000)].> Thus, the principal issue before the
Commission is “material injury,” whether current or prospective.

The ITC examines the role of imports in causing material injury by evaluating various
factors specified by statute. This evaluation includes, but is not limited to, considering
the volume and price effects of subject imports, as well as their impact on domestic
producers [19 U.S.C. § 1677(7)(B)(i) (2000)].* The statute elaborates on each of the
enumerated factors, directing the Commission to consider whether the volume and/or
increase in imports is significant, whether there has been significant price underselling
and price suppressing or depressing effects, and a range of domestic industry perfor-
mance indicia. The statute further directs the ITC to consider such factors “within the
context of the business cycle and conditions of competition that are distinctive to
the affected industry” [19 U.S.C. § 1677(7)(C) (2000)].

Although it is easy to list factors to be considered, it is harder to specify what the
decision maker should do with those factors. The statute itself is not explicit. The
legislative history suggests that the ITC is not to weigh causes; imports need only
be “a” cause of injury, and need not be “the” cause of injury.® The extent to which
this bit of legislative history controls the ITC decision making, however, is subject
to argument. Over the years, different Commissioners have interpreted the statutory
mandate differently, and have embraced different analytic approaches.

But implicit in the statutory language is the idea that the ITC must distinguish
between injury caused by imports and injury caused by other factors. This distinction
may seem obvious, since the ITC cannot know what the injury from imports is, and
consequently whether it amounts to “material injury,” unless it isolates the effects
of imports. To the extent this requirement may be implicit in the statutory language,
the legislative history to the statute makes this requirement explicit, stating that the
ITC “must examine other factors to ensure that it is not attributing injury from other
sources to the subject imports” (H.R. Doc. 103-316, 1974, p. 851).® Non-attribution
effectively demands that the causal effects of imports be segregated from other causes
of injury.

2.1.2 INTERNATIONAL OBLIGATIONS
The US AD statute also must be read in light of US international obligations under the
World Trade Organization (WTO) agreements, including a specific agreement on AD
practices. Any ambiguity contained in the US AD statute with respect to causation and
non-attribution is quickly drawn into focus by the WTO “Antidumping Agreement.”
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Article 3.5 unequivocally states:

The demonstration of a causal relationship between the dumped imports and the injury to the
domestic industry shall be based on an examination of all relevant evidence before the authorities.
The authorities shall also examine any known factors other than the dumped imports which at
the same time are injuring the domestic industry, and the injuries caused by these other factors
must not be attributed to the dumped imports (WTO, 1994) (emphasis added).

Based on the above treaty language, there is little doubt that WTO members have
accepted an obligation of non-attribution and must not impute injury to imports caused
by other factors. As we discuss later, this language has now been interpreted definitively
by the WTO Appellate Body in a recent case.

2.2 Injury Investigations Under Section 201
2.2.1 USLAw

Section 201 of the Trade Act of 1974 provides that if an article “is being imported
in such increased quantities as to be a substantial cause of serious injury, or threat
thereof, to the domestic industry producing an article like or directly competitive with
the imported article,” the domestic industry may be granted import relief to effect
a positive adjustment to import competition [19 U.S.C. § 2251(a) (2000)]. For purposes
of the statute, “substantial cause” means a cause “which is important and not less than
any other cause” [19 U.S.C. § 2252(b)(1)(B) (2000)]. “Serious injury” is defined as
“asignificant overall impairment in the position of a domestic industry,” whether current
or clearly imminent [19 U.S.C. § 2252(c)(6)(C) (2000)].

Under section 201, the ITC must examine the relative role of imports. Unlike the
Title VII standard, the effect of imports has to be “important” and not merely more
than negligible. The statute specifies a host of nonexclusive factors related to indus-
try performance and import volume for the Commission’s consideration [19 U.S.C.
§ 2252(c)(1) (2000)]. There is an added requirement, however, to weigh the effect of
imports against the effects of other causes of injury to determine if imports are at least
as significant a cause of injury as every other individual cause. To this end, the statute
explicitly directs the Commission to “examine factors other than imports which may be
a cause of serious injury, or threat of serious injury, to the domestic industry [19 U.S.C.
§ 2253(c)(2)(B) (2000)]. It seems obvious, therefore, that the effects of these other
causes must be separately identified at some level, or no comparison can be made.

2.2.2 INTERNATIONAL OBLIGATIONS
The WTO “Safeguards Agreement,” which applies to section 201, supplements the
statutory language and effectively confirms that non-attribution must be a requirement
under section 201. Article 4.2(b) of the Agreement states that no import relief may be
granted unless the injury investigation:

... demonstrates, on the basis of objective evidence, the existence of the causal link between
increased imports of the product concerned and serious injury or threat thereof. When factors
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other than increased imports are causing injury to the domestic industry at the same time, such
injury shall not be attributed to increased imports (WTO, 1994) (emphasis added).

Under Article 4.2(b), the authority must first demonstrate “the existence of the causal
link between increased imports . . . and serious injury or threat thereof.” Moreover, this
demonstration must be “on the basis of objective evidence.” Under the plain meaning
of these provisions, the authority must therefore demonstrate an explicit “causal link”
between the increase in imports and any serious injury suffered by the domestic industry.

Although the first sentence of Article 4.2(b) imposes an explicit obligation to demon-
strate the “causal link,” the second sentence of the article goes even further. It requires,
as part of the causation analysis, that “{w}hen factors other than increased imports
are causing injury to the domestic industry at the same time, such injury shall not be
attributed to increased imports.” Under the plain meaning of this language, authorities
may not demonstrate a causal nexus between imports and serious injury simply by
correlating increased imports with serious injury. Mere correlation is a necessary, but
insufficient, condition. Because other factors may be causing the decline in domes-
tic industry performance, the authorities must specifically investigate other possible
causes, and the injury from those alternative causes “shall not be attributed” to imports.

Thus, like the WTO Antidumping Agreement, the WTO Safeguards Agreement
explicitly requires that administering authorities ensure that injury caused by other
factors is not improperly imputed to imports. As we discuss later, this international
obligation has also now been interpreted and clarified by the WTO Appellate Body.

3 SEARCHING FOR A SOLUTION: ITC PRACTICE IN INJURY
INVESTIGATIONS AND RECENT DEVELOPMENTS

Although causation and non-attribution are often the central issues in any trade remedy
case, the ITC has developed only very primitive analytic tools to address these crucial
issues. Rather than develop any systematic or principled approach, as the courts and
agencies have done for competition policy, the ITC has continued to use a case-by-case
approach that often varies by individual Commissioner. A few Commissioners have
embraced economic analysis, but they stand out as the exceptions to the more general
practice of relying on trends and testimony by members of the affected industry.’

Not surprisingly, when this simplistic approach has been challenged in the WTO,
the ITC has a poor record of defending its decisions as consistent with international
obligations. In three recent cases, the WTO has found that the ITC approach to causa-
tion and non-attribution does not meet US obligations under the WTO Safeguards or
Antidumping Agreements. The ITC needs to find a new, and more rigorous approach
to this crucial issue.

3.1 Formal Economic Analysis at the ITC

The ITC has been around for a long time. Established in 1916 as the Tariff Commission,
this independent quasi-judicial agency has been offering analysis of tariffs and other
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trade policy instruments for many years. In 1974, the agency’s mandate broadened
and the name changed. For much of this history, the ITC was considered a somewhat
sleepy backwater of Federal agencies. But the 1980s saw a period of intense intellectual
activity at the ITC concerning the possible role of economics in trade remedy cases.
Two factors converged: a change in the law to trigger many more trade remedy cases,
and the arrival of several Commissioners very interested in exploring the possibility of
an expanded role for economics.

The world of trade policy and the incentive to bring trade remedy cases changed
dramatically with the Trade Agreements Act of 1979. Prior to 1979, the Department
of Treasury administered the US antidumping and countervailing duty (AD/CVD) law,
enforced the law cautiously, with a preference for finding less trade restrictive solutions
when possible. Domestic industries rarely bothered to bring cases, and those cases were
usually settled without imposing duties. Frustrated with this failure to protect domestic
industries, Congress took the authority away from Treasury and assigned it to the
DOC, an agency perceived as more sympathetic to the self-serving wishes of domestic
industries.® The coincidence of this shift in administering responsibility, changes in the
statute to make trade remedies easier to obtain and more automatic, and the recession
in the early 1980s all triggered a surge in AD/CVD cases.’

With these new responsibilities also came new personalities. The appointment of
Susan Liebeler in 1984, Anne Brunsdale in 1986, Ronald Cass in 1988, and Carol
Crawford in 1991 brought to the Commission individuals interested in exploring the
use of economics for helping to implement the statutory mandates. Several staffers at
the Commission also contributed to this debate over the potential role of economics.
With the advent of more powerful personal computers, and spreadsheet and econometric
software packages to take advantage of ever-increasing computing power, professional
economists could much more easily develop and implement formal models to assess the
economic consequences of trade policy actions. Much of this intellectual activity would
later appear in various working papers and published papers by these individuals.'”

Indeed, other economists also joined in many of these debates on how to use
economics in such trade remedy cases. In a section 201 case involving copper (Pindyck
and Rotemberg, 1987)!! and another involving carbon steel (Grossman, 1986),'? outside
academic experts weighed in and subsequently wrote scholarly papers about their
efforts. In addition, during this period the Department of Justice and Federal Trade
Commission (FTC) sometimes submitted amicus briefs to the ITC arguing far more
serious attention to consumer interests. This work also sometimes generated scholarly
papers.

The major result of this intellectual activity was the “Comparative Analysis of the
Domestic Industry’s Condition,” or CADIC, model. This simple model sought to assess
the effects of “dumping” (i.e., lower priced imports) on the price and volume of the
competing domestic products. The model posits a simple counterfactual scenario:
if the imports had not been dumped — if imports had higher prices — by how much
would domestic prices increase and by how much would domestic shipment quanti-
ties increase? This initial model was subsequently refined as the “Commercial Policy
Analysis System,” or COMPAS, model."?

Both CADIC and COMPAS are Armington partial equilibrium models, which treat
imports and domestic products as imperfect substitutes. Both models are simultaneous
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equation, demand-supply, simulation models that can be presented in spreadsheet form.
These types of models are thus easy to use in the real world. CADIC is a log-linear
model. COMPAS is a nonlinear and therefore somewhat more general model.
COMPAS (the model currently in use) utilizes three key inputs and six elasticities
to calculate the price and volume effects of dumping. The principal data elements are:

the dumping margin percentage,

the domestic producers’ market share,

the subject imports’ market share,

the aggregate elasticity of demand for the product under investigation,
the domestic producer’s supply elasticity,

the fairly traded import supply elasticity,

domestic product/subject imports elasticity of substitution,

domestic product/fairly traded imports elasticity of substitution, and
subject imports/fairly traded imports elasticity of substitution.

In an ITC context, these elasticities are actually “guestimates.” They are rarely, them-
selves, the product of empirical calculation.'* Rather, ITC staff set these parameters
by interpreting the facts about consumers and producers developed during the investi-
gation. Using these inputs, COMPAS calculates the effect of subject imports on price
and volume of US producers’ shipments, given the assumptions of the model.

COMPAS has merits as an analytical tool, given the practical constraints. The ITC
must frequently deal with narrowly specified products being investigated for which
there are little or no published economic data. COMPAS provides a way to apply
informed economic judgment in a disciplined manner to limited market data collected
directly from concerned importers, exporters, domestic producers, and purchasers. For
many investigations COMPAS therefore provides a vehicle for working with limited
information.

But COMPAS has severe limitations as a tool for considering the issue of non-
attribution. Most fundamentally, COMPAS as a model does not have the flexibility to
allow different factors to affect the supply and demand curves underlying the model.
COMPAS makes assumptions so that the model can be implemented with limited data.'>
These assumptions about constant elasticities mean that the myriad of factors other than
import competition that might cause the supply or demand curves to shift cannot be taken
into account. For example, what if subject import market share increased due to the fact
that there was a long strike or perhaps a fire at a mill? In both cases domestic profits
would be falling and imports increasing. In both cases COMPAS would calculate a
dollar impact of the imports. Yet, in fact, imports were pulled into the domestic market
and, therefore, cannot be said to have caused any damage to the domestic industry.
COMPAS has no ability to distinguish such distinct effects. In a sense, COMPAS is an
acceptable tool for measuring the magnitude of impact that dumped imports may be
having on the domestic market — all else being equal — but it cannot be used to distinguish
the relative impact of different factors. It, therefore, fails to perform the necessary
analysis required to ensure that the effects of other factors are not attributed to imports.

COMPAS has had a mixed history. Ultimately, CADIC/COMPAS never replaced
traditional trends analysis at the Commission,'® but remains an exercise in most AD
cases, with a COMPAS “run” generally attached to the back of the staff reports that
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accompany each ITC decision. The actual decision occasionally cites to the COMPAS
runs as supporting a particular conclusion, but the output and decision model are never
explicitly the basis for a decision.

Even this limited use, however, may be in jeopardy. In a recent opinion handed down
by the Court of International Trade, the Court remanded a case back to the ITC in which
the Commission had found no injury. The Court was persuaded, in part, by the fact
that the COMPAS run at the back of the ITC’s opinion in the case suggested the domestic
industry may have in fact been injured by imports, yet the ITC had not even discussed
these results (Altx, Inc. v. United States, 2001). This ruling might discourage the ITC
from attaching COMPAS runs to their opinions in future cases.

3.2 Traditional ITC Practice on Causation

The ITC’s traditional analysis of causation has been driven by anecdotal evidence of
domestic industry developments and simple correlations among import levels, domes-
tic production and shipments, and pricing. The analytical procedures involved have
been largely ad hoc. At their crudest level, the approach consists of a combination
of trends analysis (i.e., a qualitative and uncontrolled comparison of industry perfor-
mance and import penetration); underselling analysis (i.e., a comparison of average
prices of domestic goods and imports); and lost sales analysis (i.e., based on the claims
by domestic producers).'” It is hard to discern anything more sophisticated in most ITC
reports.

Under this approach, if market penetration of imports has increased when domestic
industry operating profits have fallen, this fact is considered to be “evidence” that
imports have been causing the problems. Similarly, if domestic prices and output are
also down, these facts are considered to be further evidence that increasing imports
are to be blamed. Unless there is compelling qualitative evidence to force a disconnect
in this simple analysis,'® import volumes and pricing are assumed to be the cause
of the industry’s condition, rather than a consequence of other market developments.
ITC practice, therefore, is not particularly careful in distinguishing causes to ensure
non-attribution.

With binding obligations instituted by the WTO in 1995, it was only a matter of time
before these shortcomings were identified by WTO dispute settlement. Four recent
cases — three involving a US safeguard action on wheat gluten, lamb meat, and line
pipe imports, and another involving a US AD action on hot-rolled steel imports, exposed
the weaknesses in US practice. Each case went from a panel to the Appellate Body,
producing definitive legal interpretations of US international obligations.

3.3 Causation for Safeguards: Wheat Gluten,
Lamb Meat, and Line Pipe

3.3.1 WHEAT GLUTEN
On October 1, 1997, the ITC initiated a safeguard investigation regarding imports of
wheat gluten. It determined that the US wheat gluten industry was seriously injured



(82 James P. Durling and Matthew P. McCullough >

by reason of increased imports of wheat gluten (Wheat Gluten, 1998), leading to the
imposition of quantitative restrictions on imports of wheat gluten (Proclamation 7103,
1998). The European Communities, representing the largest exporters of wheat gluten to
the United States, challenged the action at the WTO. The dispute carried to the Appellate
Body, which produced significant new precedent on the issue of non-attribution and the
meaning of Article 4.2(b) of the WTO Safeguards Agreement (AB Decision on Wheat
Gluten, 2000)."°

The Appellate Body affirmed that other causes of injury must not be attributed
to imports and that all relevant injury factors be examined (para. 69). But while
acknowledging that the WTO Safeguards Agreement required authorities to distin-
guish between effects caused by increased imports and effects caused by other factors
for purposes of non-attribution, the Appellate Body also concluded that the effects
of all injury factors count toward a determination of serious injury (para. 72). This
muddied the non-attribution waters by mixing in distinct issues of causation. There
was no articulation of the relationship between the non-attribution requirement and
the extent to which imports must contribute to serious injury. The Appellate Body’s
ruling in Wheat Gluten left unclear whether the non-attribution requirement was merely
intended to determine whether increased imports are causing any injury to the domes-
tic industry, or if it was intended as a means of assessing relative causes of injury, or
somewhere in-between. The Appellate Body offered no clean answers, only possible
interpretations.”’ According to the Appellate Body, the burden for an administering
authority, after distinguishing the effects of all relevant injury factors, was simply
to show whether “a causal link exists between increased imports and serious injury,
and whether this causal link involves a genuine and substantial relationship of cause
and effect between these two elements” (para. 69). What this really meant for non-
attribution was effectively left to the Appellate Body’s holding in relation to a US
safeguards measure on imports of lamb meat just five months later (AB Decision on
Lamb Meat, 2001).

3.3.2 LAMB MEAT

On October 7, 1998, the USITC initiated a safeguard investigation regarding imports of
lamb meat. It determined that the US lamb meat industry was threatened with serious
injury by reason of lamb meat imports (Lamb Meat, 1999), leading to the imposition of
asafeguard measure, in the form of a tariff-rate quota, on imports of lamb meat, effective
as of July 22, 1999 (Proclamation 7208, 1999). Australia and New Zealand, the leading
lamb meat exporters to the United States, challenged the action at the WTO. Among
the claims raised by the two countries, and validated by a WTO dispute settlement
panel, was the argument that the United States acted inconsistently with Article 4.2(b)
of the WTO Safeguards Agreement because the ITC’s determination did not ensure that
threat of serious injury caused by “other factors” was not attributed to increased imports
(AB Decision on Lamb Meat, 2001, p. 3). On appeal from a WTO dispute settlement
panel decision, the Appellate Body agreed, applying the precedent announced in its
decision in Wheat Gluten, thereby cementing the non-attribution requirement.

The Appellate Body focused on the record of the ITC investigation, noting that the
report issued by the ITC stated that the “worsen[ing]” financial situation of the domestic
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industry, as defined by the ITC, had occurred as ““a result of the increase in imports”
(p. 64).2! At the same time, the ITC had identified six factors other than increased
imports alleged to be contributing to the situation of the domestic industry.?* Applying
the US statutory standard, the ITC considered whether, individually, each of these six
factors was a “more important cause” of the threat of serious injury than the increased
imports. It concluded that each of these factors was not a more important cause than
the increased imports (Lamb Meat, 1999, pp. I-24-6). The ITC then concluded that “the
increased imports are an important cause, and a cause no less important than any other
cause, of the threat of serious injury”(p. I-26), clearing the way for a tariff rate quota
to be imposed by the President.

The Appellate Body noted that by examining the relative causal importance of the
different causal factors, “the USITC clearly engaged in some kind of process to separate
out, and identify, the effects of the different factors, including increased imports”
(AB Decision on Lamb Meat, 2001, p. 65). However, the Appellate Body also found
that an examination of the relative causal importance of the different causal factors,
though seemingly compliant with US law, did not satisfy the requirements of the WTO
Safeguards Agreement. In particular, the Appellate Body stated that Article 4.2(b)
of the Agreement may only be satisfied “in the light of the explanation given by the
USITC for its conclusions on the relative causal importance of the increased imports,
as distinguished from the injurious effects of the other causal factors” (p. 65). Yet,
according to the Appellate Body, the ITC only concluded that each of four of the six
“other factors” was, relatively, a less important cause of injury than increased imports
(p. 65, n. 142).%* This was an implicit acknowledgment that these factors were actually
causing injury to the domestic industry at the same time. The ITC failed to be certain,
however, that the injury caused by these other factors was not attributed to increased
imports by assessing the injurious effects of these other factors. “[ A]lthough the USITC
acknowledged that these other factors were having some injurious effects, it did not
explain what these effects were, nor how those injurious effects were separated from
the threat of serious injury caused by increased imports (p. 66).”

The Appellate Body framed the problem, and why the ITC had failed to meet its
obligations under Article 4.2(b) of the WTO Safeguards Agreement, as follows:

In a situation where several factors are causing injury “at the same time,” a final determina-
tion about the injurious effects caused by increased imports can only be made if the injurious
effects caused by all the different causal factors are distinguished and separated. Otherwise, any
conclusion based exclusively on an assessment of only one of the causal factors — increased
imports — rests on an uncertain foundation, because it assumes that the other causal factors are
not causing the injury which has been ascribed to increased imports. The non-attribution lan-
guage in Article 4.2(b) precludes such an assumption and, instead, requires that the competent
authorities assess appropriately the injurious effects of the other factors, so that those effects
may be disentangled from the injurious effects of the increased imports. In this way, the final
determination rests, propetly, on the genuine and substantial relationship of cause and effect
between increased imports and serious injury (p. 63).

For the reasons stated above, the US safeguard action on lamb meat was declared invalid
since it did not adequately explain how it ensured that injury caused to the domestic
industry by factors other than increased imports was not attributed to increased imports.
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3.3.3 LINE PIPE

On August 4, 1999, the ITC initiated a safeguard investigation regarding imports of
line pipe, a type of steel product. After finding serious injury (Circular Welded Carbon
Quality Line Pipe, 1999, Line Pipe hereafter),* the ITC split between tariffs and
tariff-rate quotas. In the end, the President adopted tariff-rate quotas. Korea challenged
this measure in the WTO, on a variety of grounds, including the failure to respect
the obligation of non-attribution. The dispute settlement panel agreed, and the United
States then appealed.

Building on its findings in the wheat gluten and lamb meat cases, the Appellate Body
clarified that authorities must identify the nature and extent of the injurious effects
of the known factors other than increased imports, as well as explain satisfactorily
the nature and extent of the injurious effects of those other factors as distinguished
from the injurious effects of the increased imports. To summarize the obligation of
Article 4.2(b), the Appellate Body explained:

Thus, to fulfill the requirement of Article 4.2(b), last sentence, the competent authorities must
establish explicitly, through a reasoned and adequate explanation, that injury caused by factors
other than increased imports is not attributed to increased imports. This explanation must be
clear and unambiguous. It must not merely imply or suggest an explanation. It must be a
straightforward explanation in express terms (AB Decision on Line Pipe, 2001, para. 217).

These obligations explicitly to separate and distinguish are now reflected in a long line of
decisions, including wheat gluten, lamb meat, and line pipe in the safeguards context,
and hot-rolled steel in the AD context. The plain language of the text and repeated
interpretation by the Appellate Body have provided an unmistakable framework within
which to analyze actions by the authorities.

3.4 Causation for Antidumping: Hot-Rolled Steel

On October 22, 1998, the DOC initiated an AD investigation into imports of hot-rolled
steel from, among others, Japan, publishing its final affirmative dumping determination
on May 6, 1999. On June 23, 1999, the ITC published its final affirmative determina-
tion of injury to the United States’ hot-rolled steel industry (Certain Hot-Rolled Steel
Products from Japan).®> A final dumping order was issued on June 29, 1999. Japan
challenged numerous aspects of the US action, including the ITC’s injury determina-
tion. Among other arguments, Japan claimed that the ITC acted inconsistently with the
causation requirements in Article 3.5 of the Antidumping Agreement, first, because
it did not adequately examine factors, other than dumped imports, which were also
causing injuries to the domestic industry and, second, because it failed to ensure that
injuries caused by these other factors were not attributed to the dumped imports (World
Trade Organization, July 2001, p. 72, AB Decision on Hot-Rolled Steel hereafter).
Japan focused on four other factors raised during the course of the AD investigation it
believed had been recognized by the ITC but not adequately considered (pp. 72-3).2
Once again, the matter ended up before the WTO Appellate Body.
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The WTO Appellate Body applied the same logic it had in its decision in the lamb
meat case, this time in interpreting Article 3.5 of the WTO Antidumping Agreement.
It concluded that in order for investigating authorities, applying Article 3.5, to ensure
that the injurious effects of the other known factors are not attributed to dumped imports,
they must appropriately assess the injurious effects of those other factors:

Logically, such an assessment must involve separating and distinguishing the injurious effects
of the other factors from the injurious effects of the dumped imports. If the injurious effects of
the dumped imports are not appropriately separated and distinguished from the injurious effects
of the other factors, the authorities will be unable to conclude that the injury they ascribe to
dumped imports is actually caused by those imports, rather than by the other factors. Thus, in
the absence of such separation and distinction of the different injurious effects, the investigating
authorities would have no rational basis to conclude that the dumped imports are indeed causing
the injury which, under the Antidumping Agreement, justifies the imposition of antidumping
duties (pp. 74-5).

The Appellate Body was unmoved by arguments that causal factors may be difficult
to disentangle:

[Dlifferent causal factors operating on a domestic industry may interact, and their effects may
well be inter-related, such that they produce a combined effect on the domestic industry. We
recognize, therefore, that it may not be easy, as a practical matter, to separate and distinguish
the injurious effects of different causal factors. However, although this process may not be easy,
this is precisely what is envisaged by the non-attribution language. If the injurious effects of
the dumped imports and the other known factors remain lumped together and indistinguishable,
there is simply no means of knowing whether injury ascribed to dumped imports was, in reality,
caused by other factors. Article 3.5, therefore, requires investigating authorities to undertake the
process of assessing appropriately, and separating and distinguishing, the injurious effects of
dumped imports from those of other known causal factors (p. 76).

Thus, like the Appellate Body’s rulings concerning US practice regarding injury
analysis under the WTO Safeguards Agreement, this decision cast into serious doubt
the ITC’s existing practice with respect to injury under the WTO Antidumping
Agreement.”’

4 EMBRACING A SOLUTION: CoLb-RoLLED SteeL — A PosSIBLE
APPROACH TO NON-ATTRIBUTION

In light of the WTO Appellate Body rulings in the wheat gluten, lamb meat, line
pipe, and hot-rolled steel cases, the question remains what approach should be used
by national authorities to disentangle and analyze causal factors so as to ensure non-
attribution. The rulings themselves do not provide the answer; they only note that neither
the WTO Safeguards Agreement nor the WTO Antidumping Agreement prescribes any
specific method (AB Report on Hot-Rolled Steel, 2001, p. 75; AB Report on Lamb
Meat, 2001, p. 64). Since the US statute and the WTO Safeguards and Antidumping
Agreements focus primarily on economic criteria, it seems logical that more rigorous
economic analyses might be employed to meet the non-attribution requirement. At the
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same time, such analyses might also help answer whether injury caused by imports is
more than “negligible” in the AD context, and “important” and not less than any other
cause in the safeguards context.

In early 2000, the ITC was presented with a concrete example of how more
sophisticated economic analyses could help disentangle causal factors and meet the
non-attribution obligations under US law and at the WTO. In 1999, the domestic steel
industry filed AD petitions against imports of cold-rolled steel from several foreign
countries. As part of this investigation, the ITC had to conduct an injury investigation,
and had to assess the relative roles of imports and other factors (Certain Cold-Rolled
Steel Products from Argentina, et al., 2000, Cold-Rolled Steel hereafter).

In the world of ITC litigation, the domestic petitioners always frame the economic
dynamics as unfair imports battering the domestic industry, but the reality is usually
more complex. Consider, for example, a situation with both falling import prices and
falling domestic prices. Considered in isolation, one might infer that import prices
are affecting domestic prices. But both trends might be in reaction to some other
factor, such as falling input costs or increasing intra-industry competition within the
domestic industry. In many ITC cases, the foreign respondents point to these other
factors qualitatively, but with limited effect. If the other factors are dramatic, the ITC
will sometimes agree with these qualitative arguments. The problem, however, occurs
when several factors are at play at once, and no one factor alone is so obvious. When
the other factors are less obvious, the ITC tendency has been to blame imports.

The AD case involving cold-rolled steel had the potential to become such a case. The
conventional wisdom during that case was that the domestic industry would surely win.
The case appeared to have all the typical elements needed for the domestic industry
to win: falling import prices, import prices underselling domestic prices, and falling
domestic prices that lead to financial losses. In the jargon of Washington, DC trade
lawyers, this was a “price case” and the correlation of falling import price and falling
domestic prices, and the import underselling of domestic price levels, meant that
the domestic industry would win.

The challenge in that case was to force a more serious look at what was really
happening in the cold-rolled market. Since conventional approaches were unlikely to
prevail, the foreign respondents in that case decided to pursue a less conventional
approach. Although there had been little success in persuading the ITC to embrace
formal economic and econometric models in other AD cases, the foreign respondents
realized they had to try something to show dramatically that imports were not driving
down domestic prices. The defense team therefore took advantage of the availability
of extensive and detailed public data about the steel industry, commissioning a more
sophisticated economic study of the factors affecting the domestic prices.

4.1 The Economics

The basic approach was to identify those factors affecting supply and demand, and
then analyze and quantify each of those effects separately. Rather than simply correlate
declining import prices and declining domestic prices, and concluding that import
prices drove down domestic prices, the study instead looked at the underlying factors
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affecting supply and demand. Although this approach may seem incredibly basic and
obvious to economists, it is sometimes amazing how the most basic economic insights
can be the most surprising and counterintuitive to noneconomists.

The study (Prusa, 2000)?® considered several basic factors that one would expect
to affect the supply of and demand for “cold-rolled steel,” a particular type of steel.
Although a myriad of other factors were also at play, these factors captured key deter-
minants of demand and supply. More importantly, once identified and specified, these
other factors could be measured. Such an approach thus would allow measuring the
role of imports, while controlling for these other factors.

The specific model used in the cold-rolled steel case considered various demand and
supply factors.?’ The demand factors included: (1) domestic cold-rolled steel shipments;
(2) the price of “subject” cold-rolled steel imports;* (3) the price of “nonsubject” cold-
rolled steel imports; (4) US auto assemblies; (5) industrial machinery; (6) the domestic
price of galvanized steel; and (7) galvanized steel production capacity. The model’s
supply factors included: (1) the domestic price of hot-rolled sheet; (2) the import price
of hot-rolled sheet; (3) coal prices; (4) steel scrap prices; (5) iron ore prices; (6) steel
slab prices; (7) cold-rolled steel capacity; and (8) domestic cold-rolled shipments. We
now review the economic logic behind each of these factors.’!

4.1.1 FACTORS INFLUENCING THE DEMAND FOR
COLD-ROLLED STEEL

Automobiles and other uses. Cold-rolled steel is primarily used as an intermediate
product to make other products. For instance, a large amount of cold-rolled steel is
ultimately used by the automobile industry. The study therefore explicitly included
automobile production and industrial machinery production as two different measures
of these sources of downstream demand.

Hot-dipped galvanized market. Cold-rolled steel is actually a middle stage in integrated
steel production. The production flow is: slab, hot-rolled steel, cold-rolled steel, and
finally galvanized steel. The “coating” market is thus actually the largest buyer of cold-
rolled steel sheet. About three quarters of all coated steel is galvanized (i.e., coated
with zinc), and hence changes in the galvanized market will likely have a significant
effect on the cold-rolled steel market.

In the 1990s, large investments in new capacity have been the driving force behind
the changes in the galvanized market. The new capacity had a significant impact on the
cold-rolled market in at least three ways. First, the new galvanized capacity increased
the demand for cold-rolled steel and put upward pressure on cold-rolled prices. Second,
the new galvanized capacity caused substantial downward price on galvanized prices
which in turn has put downward pressure on the price of cold-rolled steel. Third,
and perhaps most importantly, the galvanized steel market is where the highest profit
margins are located. Sensibly, profit-maximizing producers that produce both cold-
rolled and galvanized steel will seek to move a greater fraction of their cold-rolled
output downstream. As a result of the dynamics of domestic firms chasing the profits
down the product line, the galvanized market squeezes the price of cold-rolled steel.



(88 James P. Durling and Matthew P. McCullough >

To reflect these dynamics, the study included both the domestic price of galvanized
steel and changes in domestic capacity to produce galvanized steel.

Cold-rolled import market. Imported cold-rolled steel is a substitute for domestically
produced cold-rolled steel. Buyers needing cold-rolled sheet can turn to either domestic
or foreign suppliers. In other words, a decrease in the foreign price should put downward
pressure on the price of the domestic substitute good.

But imports are not a perfect substitute for domestic products. In the case of cold-
rolled sheet, the price pressure may not be as large as one might expect for two reasons.
First, foreign steel has a far longer delivery time period than domestic steel, typically 120
days. Buyers may simply find such lags unacceptable and purchase their product from
domestic suppliers despite the price differences. Alternatively, buyers may demand
other concessions from foreign suppliers to offset the delivery lag. In either case, the
delivery lag associated with imports will serve to depress the cross-price effect. Second,
some buyers only purchase cold-rolled sheet if the product can meet their exacting
specifications. In many cases, the existence of low price foreign suppliers is irrelevant
since these potential suppliers do not produce steel of sufficient quality.

Despite these caveats, one expects the price and volume of imported cold-rolled
to have some impact on the domestic price of steel. The base level model therefore
included the price of imports — both subject imports and nonsubject imports — in the
model.

4.1.2 FACTORS INFLUENCING THE SUPPLY
OF COLD-ROLLED STEEL

Primary inputs. Traditional mills produce cold-rolled steel using an integrated produc-
tion process where they start with primary inputs (coal, iron ore, coke) or steel slab
and produce hot-rolled steel. The hot-rolled steel is then moved “down the line” and
cold-rolled. Changes in the price of these key primary inputs can raise or lower the
supply curve for the domestic industry. The study therefore included producer price
indices for coal, iron ore, and carbon steel scrap.*? The study also included the price of
steel slab as an alternative measure of these inputs.

Hot-rolled steel. Although these primary inputs may have some effect on the price of
cold-rolled steel, it must be stressed that the prior stage product — hot-rolled steel — is
the actual raw input for cold-rolled steel. Because hot-rolled steel is the essential input
for cold-rolled steel, changes in the price of hot-rolled should have a direct effect on
the supply of cold-rolled steel. Since hot-rolled steel is such a large component of the
cold-rolled product, one expects cold-rolled steel to be particularly price sensitive to
changes in hot-rolled prices.

Although all cold-rolled producers will be affected by the price of hot-rolled steel,
the mechanism differs according to the type of producer. The impact of the price of hot-
rolled is most directly felt by “re-rollers” and “processors.” These cold-rolled producers
do not start with primary inputs, but rather purchase hot-rolled steel from domestic or
foreign suppliers. A fall in the price of hot-rolled steel will immediately translate into
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a change in their costs of production and (due to competitive pressures) likely lead to
a fall in the price of cold-rolled steel.

The price of hot-rolled steel will also affect traditional integrated producers, but
in this case the economics are somewhat different. Integrated producers produce
cold-rolled steel sheet starting with the primary inputs. For them, hot-rolled steel is
just an intermediate good and therefore it may not be apparent why the price of hot-
rolled matters for their cold-rolled price. But there are numerous economic reasons
why changes in the price of hot-rolled steel will have the same basic effect on the inte-
grated producers as it does on re-rollers and processors. First, a decrease in the price
of hot-rolled steel will intensify the incentive to push product downstream to the cold-
rolled and galvanized markets. But this shift simply intensifies competition in the
cold-rolled market and pushes the cold-rolled prices down. Second, a fall in the price
of hot-rolled means that a set of domestic producers (the re-rollers and processors) can
now lower their cold-rolled price and still make a profit. This competition creates pres-
sure for the integrated mills to lower their price exactly as if hot-rolled steel were the
key input in their cold-rolled production process. Third, nothing stops the integrated
mills from purchasing hot-rolled sheet on the open market.* All things considered,
given that hot-rolled steel is the raw input for cold-rolled steel, one expects changes
in the price of hot-rolled to influence the price of cold-rolled. The study therefore
included the price of domestic hot-rolled steel and the price of imported hot-rolled
steel.

Capacity. One would also expect the capacity to produce cold-rolled steel to have an
effect on the supply of cold-rolled steel. But these effects would be felt over time, as
new capacity came on line and the difficulties related to starting up new capacity were
worked out over time. The study therefore included domestic cold-rolled capacity.

4.2 The Econometrics

The basic economics provided a theoretical framework for analysis; but the challenge
remained how to go from qualitative analysis to quantitative analysis. Again working
with very basic textbook theory, the study used two-stage least squares to estimate the
supply—demand system.**

Simultaneous equations systems, such as any model of supply and demand, occur
quite frequently in economics and business contexts. For statistically reliable estima-
tions, however, simultaneous systems require a more complex estimation procedure
than single equation models, which can generally be estimated through ordinary least
squares (OLS) regression. The most frequently used method of estimating simultaneous
systems is the “two-stage least squares” method, which builds upon OLS estimation.
Not surprisingly, most standard econometrics texts introduce the method of two-stage
least squares with the example of a supply and demand model. The two concepts literally
go hand-in-hand.®

Although this approach will seem quite routine to economists, it was considered
quite radical by the lawyers. Some lawyers might have had an introductory course in
statistics, and had some exposure to the basic concept of regression analysis, usually
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in the form of simple OLS. Few lawyers had ever heard of “two-stage least squares.”
To most trade lawyers, it was some mystical “black box” that somehow produced an
answer.

The method was novel, but so was the availability of sufficient data. In many trade
cases, the product being attacked is so narrow that one simply cannot find suffi-
ciently detailed time series data to undertake serious econometric analysis. But the
steel industry is different. Various consulting firms and trade associations track quan-
tities and market prices for key products, generally on a monthly basis. Like any data
set, there are problems through which one must work. But the basic data exists, and
can be collected or purchased.

Using two-stage least squares actually to estimate a supply—demand system repre-
sents a significant advancement relative to the COMPAS model. Like the COMPAS
model, this approach is grounded in microeconomic theory and employs simultaneous
equations to address the interaction of supply and demand in the market. Unlike the
COMPAS model, however, the parameters emerging from a two-stage least squares
model reflect serious analysis applied to time series data. The parameters are actu-
ally estimated, not “guestimated” by the analyst. The two-stage least squares method,
however, is data intensive; it requires an adequate number of data points for each time
series, and there must be a reliable set of time series data available for each signifi-
cant variable. Although this requirement automatically limits the applicability of this
approach in many injury investigations, there were adequate data for its application to
cold-rolled steel. For all variables, the study drew on or developed five years or more
of monthly data (or at least quarterly) to conduct the analysis.

Moreover, unlike the COMPAS model, two-stage least squares allows for more
flexibility in determining the slope and positioning of the supply and demand curves.
Specifically, it does not rigidly assume that the demand curve is perfectly inelastic
(vertical). Since it also does not require constant elasticities, this approach allows for
shifts in the supply and demand curves that come about from changes in other underlying
factors.

Moreover, such an approach allows one to carefully distinguish factors affecting the
supply curve versus those affecting the demand curve. When the two are blurred, one
can easily draw the wrong inferences. For example, suppose that because of import
competition, the demand curve contracts (move in), and the equilibrium price falls
somewhat. But if at the same time input prices fall, the supply curve will expand (move
out), which also will produce a fall in the equilibrium price. If one does not carefully
distinguish these two effects, one might erroneously blame import competition for
a dramatic price decline, when in fact the prices are falling more because of falling
input costs rather than foreign competition.®

4.3 The Results

Using the above factors, the study estimated and distinguished the factors determining
the price of cold-rolled steel in the US market with a degree of precision and confidence
impossible with COMPAS. A base line scenario provided the following econometric
results.
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Table 3.1 Estimating the effect of price of imports on the domestic price of cold-rolled

sheet

Factors Demand Supply
Demand

Domestic cold-rolled sheet shipments —0.431 (0.252) 0.055 (0.216)
Price-subject imports (lag 4) 0.022 (0.113)

Price-nonsubject imports (lag 4) 0.158 (0.126)

Auto assemblies (lag 3) 0.105 (0.101)

Industrial machinery production (lag 3) —0.519 (0.090)**

Domestic price hot-dip galvanized steel (lag 1) 0.675 (0.089)**

Galvanized capacity (lag 9) 0.481 (0.171)**

Supply

Domestic price hot-rolled sheet (lag 1) 0.918 (0.096)**
Import price hot-rolled sheet (lag 1) 0.242 (0.113)*
Coal PPI (lag 1) 0.193 (0.245)
Carbon steel scrap PPI (lag 1) 0.001 (0.118)
Iron ore PPI (lag 1) 0.086 (0.127)
Price steel slab (lag 1) —0.123 (0.089)
Cold-rolled capacity (lag 9) —0.014 (0.179)
Constant 6.795 (2.896)* —1.872(3.723)
Observations 77 77

R-squared 0.717 0.883

Note: Standard errors in parentheses; In—In estimation; * significant at 5% level;
** significant at 1% level. References to “lag” mean the variable was lagged by that
number of months. The study also considered many alternative lag structures; the main
result — that imports did not matter — was robust to alternative lag structures.

This specification provided an excellent benchmark, as it includes all key factors
affecting the supply and demand for cold-rolled steel. By standard economic and
statistical conventions, the econometric model fit remarkably well. Just as economic
theory suggests, the estimates imply that the demand curve slopes downward and that
the supply curve slopes upward. One can confirm this by looking at the estimate of
“Domestic cold-rolled sheet shipments” in Table 3.1. In the demand equation this
parameter is negative, and in the supply equation the parameter is positive. This sensi-
ble finding is not imposed on the model, but rather is determined by the data. This is
strong indication that the econometric model accurately describes the industry.*’

One attractive aspect of this estimation approach is that one can quantify the
individual impact of the different causes. Translating these parameter estimates into
dollar per ton estimates in price charges, the study found that:

e The fall in the price of subject imports caused the domestic price of cold-rolled
steel to fall by less than $1.50/ton.

e The price of hot-rolled steel sheet was the single most important explanation for
trends in the cold-rolled market. A dramatic fall in the price of hot-rolled steel
caused the price of cold-rolled steel to fall by $55/ton.
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e The fall in the price of galvanized steel caused the domestic price of cold-rolled
steel to fall by $28/ton.

e Capacity additions influenced the price of cold-rolled steel. Recent additions to
galvanized capacity increased the demand for cold-rolled steel, thereby increas-
ing the price for cold-rolled steel by $35/ton. In conjunction, changes in the
galvanized market caused a net increase in the price of cold-rolled steel of $7/ton.

e Additions to cold-rolled steel capacity caused a softening in the price of cold-
rolled steel, with the expectation of further softening as capacity ramped up.

e Cold-rolled steel imports from nonsubject countries played a small role in deter-
mining the price for cold-rolled steel, but significantly larger than the impact of
imports from subject countries. The decrease in the price of nonsubject imports
caused the domestic price of cold-rolled steel to fall by $8/ton, also found to be
statistically insignificant.?®

In addition, the effect of import prices was estimated to be statistically indistin-
guishable from zero. In other words, the fall in the price of subject imports was an
economically and statistically insignificant cause of the fall in the domestic price of
cold-rolled steel.*® Several of the other factors, in contrast, were statistically significant
at either the 95 or 99 percent level.

The parameters on subject imports were particularly important. A positive sign
means that a decrease in the price of subject imports will put downward pressure on the
domestic price of cold-rolled steel. In other words, imported cold-rolled and domestic
cold-rolled are substitutes. Crucially, in all the specifications the estimated effect was
quite small. For instance, in this base specification, the parameter implies the cross-price
effect is only 2.2 percent.*’

What does the estimate of 2.2 percent mean in easy-to-understand terms? In simplest
terms, the estimate reveals how changes in one variable (in this case, the price of
subject imports) influence changes in the price of cold-rolled steel. During the period
of investigation, the average price of subject imports fell by 14 percent. The model
thus predicts that the price of subject imports explains 2.2 x 14 = 0.308 percent of the
change in the price of domestic cold-rolled steel.

Given the 1996-7 price level of cold-rolled steel was about $470, this means that
$1.45 (i.e., $470 x 0.308 percent = $1.45) of the fall in the price of domestic cold-
rolled steel is due to the price of subject imports. This small estimate indicates that
imports had a very small effect — an economically insignificant effect — on domestic
prices. In fact, the study found that the effect of cold-rolled imports was also statistically
insignificant. The standard error of 0.113 — the measure of variability of the parameter
estimate — was larger than the parameter estimate of 0.022. The study found that other
causes explained the cold-rolled steel market. In particular, falling input prices and
nonsubject imports accounted for about 90 percent of the change in the domestic price
of cold-rolled steel.

Even under the most expansive interpretation of the AD statute — that imports need
only be “a” cause of material injury — the facts of this particular case did not support
a finding that imports were to blame. If the statistical evidence of a relationship is so
weak that one cannot distinguish the effect from zero, then it is impossible to say that

[T 1]

imports are “a” cause. So whether one were inclined to weigh causes or simply try
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to discern any impact of imports, the model demonstrated that imports just did not
matter.

The ITC’s Office of Economics could find little to discredit the model. A staff report
issued prior to the Commission’s determination confirmed the model’s economic theory
and econometric approach were mainstream and robust.* In a very unusual action,
this staff memo was then summarized in the final staff report (p. II-15) — the official
distillation of facts and analysis provided by the staff to the Commission — a level of
attention never before provided in an ITC staff report.**

Ultimately, the ITC did in fact rule that the domestic cold-rolled steel industry was
notinjured by imports, although its opinion was crafted carefully. The opinion discussed
only the traditional evidence — trends analysis and qualitative reasons that import prices
did not have much effect on domestic prices. In a footnote, the opinion then noted that
these findings were consistent with the findings of respondents’ econometric model.*
Again, this footnote, while down-playing the extent of reliance on the model, was
unprecedented. We could find no other example of the Commission explicitly relying
on an econometric study submitted by one side or the other in an AD or CVD case.

4.4 The Implications

This econometric study in the context of an AD investigation was important for two
reasons. First, the study showed how one could use mainstream and relatively simple
economic and econometric analysis to demonstrate that imports were having only a
negligible effect on the domestic industry. Under the US dumping law, imports need
only be “a cause” of material injury. Although there is no clear legal definition, it is hard
to argue that an effect that is both economically and statistically negligible could be
deemed legally sufficient. If the role of imports is so small as to be lost in the “statistical
noise,” then imports do not rise to the level of being “a cause” of injury.

Second, the study showed how one could control for different factors. COMPAS also
provides a framework for measuring the magnitude of the effect that imports are having
on domestic prices and quantities. But COMPAS does not allow other factors to shift
the demand and supply curves, and thus tends to overestimate the effect of imports.
Changes in imports might well be blamed for changes occurring because of other
factors. In the more flexible structural model, these other factors can be hypothesized
and then measured. Essentially, the legal requirement to distinguish causes can be met.

4.5 Why it Worked

In retrospect, the ITC embraced this approach to causation and non-attribution for
several reasons. Different Commissioners and staff may have been motivated by
different factors, but collectively the following factors were important.

First, the domestic industry underestimated the potential persuasive impact of this
approach and responded poorly. At the time, the domestic industry seemed somewhat
dismissive of the formal economic argument. Although respondents presented their
economic study in a pre-hearing brief, and stressed the study at the public hearing,
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the petitioners devoted relatively little time to the economic study at the hearing and
never presented an alternative economic study. The petitioners’ post-hearing brief was
confined to criticizing what respondents had done, but not presenting any alternatives
(Post-hearing Brief of Bethlehem Steel, et al., 2000, pp. 3—15).*

Second, the basic economic and econometric arguments were all very conventional.
Petitioners focused their attacks on the respondents’ economic study, but the study
was hard to attack. The theoretical framework was a very basic supply—demand model,
articulating the various factors that might affect either supply or demand. It would
be hard for the theory to be more basic. The econometric approach was also quite
mainstream. Although two-stage least square estimation may have seemed esoteric to
the lawyers, from an economic perspective the approach could not have been more basic.
Any well-trained economist would immediately recognize the theory and the empirical
approach as very standard and well accepted. Not surprisingly, when presented to the
ITC economics staff for analysis and comment, the staff largely embraced the study as
theoretically valid and properly done (McDaniel, 2000).

Third, the formal economic arguments meshed very well with more traditional
arguments in the proceeding about causation. The respondents stressed the econo-
metric study at the outset in the pre-hearing brief and at the hearing, but then shifted
emphasis to the more traditional approach to causation in post-hearing submissions.
Thus, in their post-hearing brief, and in final comments on the facts on the record,
respondents stressed all of the qualitative evidence that the price of cold-rolled steel
imports had no meaningful effect on the domestic price levels. For example, the fact
that domestic customers identified domestic steel firms as price leaders, and the fact that
domestic steel prices had begun to rise long before import prices began to rise (Cold-
Rolled Steel, 2000, pp. 22-3), tended to reinforce the findings of the econometric study
that import prices did not matter very much. Indeed, the final written submission by
respondents relied solely on qualitative evidence — and did not rely on the econometric
study at all. Ultimately, the Commission embraced this approach: that the study merely
corroborated the other evidence on the record (p. 23, fn. 185).

Finally, the staff seemed genuinely interested in allowing economics to play a more
prominent role in the analysis. As professional economists, the ITC staff understood
the potential for economics to shed useful light on many issues, such as non-attribution.
So the staff seemed willing to depart from tradition and give the economic study
serious consideration. This interest can be seen in the unusual one-page discussion
of the economic study previously mentioned (p. II-15). This one page reflected a more
sustained discussion of a formal economic and econometric model than had ever been
included in any other ITC staff report. It may seem strange that such a limited discus-
sion would in fact be path breaking, but such is the state of formal economic analysis
at the ITC.

Unlike the COMPAS model, the two-stage least squares approach clearly passes
muster under US law and the WTO in terms of non-attribution, as evidenced by the
ability to distinguish between causal factors in the cold-rolled steel case. Moreover,
the precision with which this approach was able to estimate the effect of each causal
factor in the cold-rolled steel case demonstrates that it could help guide decisions on
whether injury is “material” under the AD statute, or important and not less than any
other cause under section 201.
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5 THe BackrasH: THe Poumicar CONSEQUENCES
oF EmMBRACING EcoNnomic ANALYSIS

The reactions to the ITC acceptance of formal economics were swift and sharp.
Although the ITC had tried very hard to downplay its explicit reliance on the formal
model, the domestic steel industry seized upon this novel aspect of the case as the
most vulnerable to attack.*> Under the petitioners’ view of the world, since everyone
“knows” that steel imports drive down domestic steel prices, something must have gone
seriously wrong with the ITC analysis.

In the immediate aftermath, the domestic industry severely criticized the decision
with dramatic rhetoric. As one newspaper report summarized:

Roger Schagrin and Alan Wolff, domestic trade lawyers in the case, said that “voodoo economics”
and “bad economics” were the overriding factors in convincing the commissioners to vote
5-1 against material injury. Schagrin hoped aloud that the commission had not regressed to
relying on faulty analysis in reaching its conclusions, as he said some former commissioners
had done. Following up at a trade panel forum on Capitol Hill March 15, Bethlehem Steel Corp.’s
Washington lobbyist, Laird Patterson, whose employer was a petitioner in the case, chastised
the commission for “embracing rogue econometrics” and flaunting “a fundamental disregard of
congressional injury standards.” Patterson said the vote went so far that the “objectivity of the
commission comes into question” (Kelly, “Potomac pulse,” 2000).4¢

Not content merely to complain about “voodoo economics” and “rogue economet-
rics,” the domestic steel industry moved ahead with a multiprong political attack on the
Commission. The attack had several dimensions. First, the domestic steel industry’s
allies in Congress proposed a budget cut for the ITC. Although the actual budget cut
failed, the House Appropriations Committee did express concern in its report accom-
panying the appropriations legislation that the “Commission is expending resources to
analyze theoretical constructs of the conditions of competition, rather than focusing
on the market realities faced by domestic industries injured by foreign unfair trade
practices in accordance with the statutorily mandated factors . . ..” Moreover, the Com-
mittee sought justification for the Office of Economics, requesting that the ITC provide
“a list of positions within the Office of Economics, and the specific functions per-
formed by these positions.” Perhaps with specific reference to the Office of Economics,
the Committee expressed further concern that the “Commission is conducting stud-
ies of questionable relevance to its core mission. The Committee believes that the
Commission could better allocate its resources by focusing on practical studies that
will enhance its ability to effectively carry out its duties in accordance with the law”
(H.R. Rep., 2000, pp. 106-680).

Second, the domestic steel industry used other cases to highlight (for the ITC)
Congressional anger with what the ITC had done. A few months later, in a case involv-
ing tin mill products, the domestic industry brought forward extensive Congressional
testimony, including some rather pointed comments by Senator Byrd and Senator
Rockfeller from West Virginia, the home state of the petitioner Weirton Steel:

I'must admit to you I was absolutely shocked that, I think with the exception of one Commissioner,
you reached your decision in the cold-rolled case, and even in your unanimous affirmative
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preliminary in this case to see that the provision on the conditions of competition have been
transformed into a mechanism to deny relief in my judgment, to deny relief, which is what I
predict you’re going to do, notwithstanding evidence of injury, facts and then whatever it is that
goes through your minds and makes you come up with the decision that you come up with.

Let’s face it. The numbers are the numbers in these cases. No rocket science in anything
I’ve said. From what I understand, what is occurring here at the Commission is that lawyers
and economists representing foreign competition or US buyers, who can’t really argue about the
numbers that your staff has gathered, are spending all their time before the Commission arguing
about conditions of competition and taking the focus away from the statute, which is called
the law insofar as I'm aware. I find this deeply disturbing, and I hope, perhaps vainly, that the
Commission will seriously reconsider the matter. There should be no need for Congressional
action (Rockefeller, 2000) (emphasis added).

At the same time, the domestic steel industry recognized that it needed to respond
better on a substantive level as well. So in several AD cases after the cold-rolled decision,
the domestic industries hired their own economists to do studies “proving” that imports
did affect domestic prices. The most noteworthy example was an AD case involving
structural steel, for which the domestic industry had Jerry Hausman of MIT testify.

This aggressive response culminated in the political and economic battle in the
recent section 201 case on steel. Politically, the section 201 saw the domestic steel
industry undertake its maximum effort. During the eight days of hearings on injury in
the section 201 case, on the first day alone no less than 17 Representatives, 13 Senators,
and two Governors were scheduled to give testimony on the importance of the steel
industry to their districts, to their states, and to the country as a whole (USITC Witness
List). Many of these members of Congress made national defense arguments, pointing
to the September 11 tragedy and the ongoing military response as a reason to protect
the domestic steel industry.

Economically, the domestic steel industry turned to Professor Jerry Hausman of
MIT to bolster its arguments that imports in fact drove down domestic prices. Having
responded too slowly in the prior case, the domestic industry wanted to take the offense
in this case. Professor Hausman provided a study that argued imports had a lingering
effect in the market that drove down domestic prices.*” He concluded that imports
accounted for the vast majority of the decline in domestic steel prices. Interestingly,
even Hausman’s own model showed that imports of cold-rolled steel — the product at
issue in the earlier dumping case — had little effect on domestic cold-rolled prices and
that imports of corrosion-resistant steel had little effect on domestic corrosion-resistant
steel prices. Rather, Hausman’s model pointed to the significant increase in hot-rolled
imports in 1998 as having a lingering effect on all domestic flat-rolled steel prices:
hot-rolled, cold-rolled, and galvanized steel.

In contrast, the foreign respondents also used formal economic analysis to show the
relatively small role that imports played, relative to other factors.*® Professor Prusa of
Rutgers University developed product-specific studies of hot-rolled, cold-rolled, and
corrosion-resistant steel. In each, he found that other factors were more important than
imports in explaining declines in domestic price levels. In particular, he found that the
factors listed in Table 3.2 mattered the most in explaining the price declines.*’

In these analyses for the section 201 case, Professor Prusa used reduced form
models, rather than structural models. Although the foreign respondents recognized
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Table 3.2 Magnitude of different factors in explaining domestic price declines

Factor Hot-rolled Cold-rolled Galvanized
(/ton) (/ton) (/ton)

Changes in the price of subject imports $8-10 $2 $1-2
Changes in scrap prices, a key raw

material input $20 $15 NA
Additions of domestic capacity $7 $10 $90
Additional effect of adding minimill

capacity $20 $50 NA
Declines in domestic demand $40 $40 $60
Role of intra-industry competition from

low cost minimills $30 $20 NA

Note: These studies can be found in Joint Pre-hearing Brief of Respondent Producers in Argentina,
Brazil, European Union, India, Japan, Korea, Russia, Taiwan, Thailand, and Venezuela before the
ITC: Carbon and Alloy Flat Products, Product 6 — Corrosion-Resistant and Other Coated Sheet and
Strip, Inv. TA-201-703, September 10, 2000 (filed by the law firm of Sharrets Paley); Respondents’
Joint Pre-hearing Brief on Hot-Rolled Steel (Product Category A.3), Inv. TA-201-703, September 10,
2000 (filled by the law firm of Kaye Scholer); Joint Pre-hearing Brief of Respondents: Product Group
4, Cold-Rolled Steel, Inv. TA-201-703, September 10, 2000 (filed by the law firm of Willkie Farr).
All these briefs are available on Electronic Document Imaging System (EDIS). Note that the dollar
per ton estimates summarized here do not sum to the dollar per ton decline in the domestic price of
the various products. The studies included various factors, some raising and some lowering prices. In
addition, in some instances the measures should be viewed as alternative ways of looking at related
factors, and should not be aggregated. Minimills are not yet major players in the galvanized segment,
and thus variables relating to minimills did not apply in the model of galvanized steel.

that structural models (like that used in the cold-rolled steel AD case) would allow
more precise estimates of various parameters, the magnitude of the work and time
limitations of the section 201 case did not allow this more refined approach. Besides,
the purpose of a section 201 investigation was fundamentally different: rather than
assessing the magnitude of imports and showing their individual effect to be negligible,
in this legal context foreign respondents needed only to show that some other factor was
more important than imports. Given the different legal context, the focus was much more
on alternative causes, and less on the magnitude of the effect of imports themselves.
Note that these results from Professor Prusa’s studies are quite dramatic: the impact
of imports is always small, and usually statistically insignificant.”® The reduced form
models provide quite strong evidence that other factors mattered more than imports in
driving down domestic prices. Taken together, both the number of other factors that
mattered more and the extent to which these factors mattered more, these alternative
causes substantially contradicted the argument being offered by the domestic industry.
A full discussion of these competing economic models is beyond the scope of this
chapter, but a few points should be noted. First, Professor Hausman’s results depended
very much on the structure of his lags. He allowed imports to have a very long-term
lingering effect in the market, but did not allow his other factors to have the same
effect. In other words, when Professor Hausman’s model is adjusted to allow a similar
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structure of lag on other variables (e.g., capacity), his finding — that imports mattered
more than other factors — collapsed. Second, Professor Hausman’s economic model
left out or inadequately described various factors that one would expect to have a large
effect on market dynamics, such as the role of increasing capacity, the role of intra-
industry competition, and the role of changes in aggregate demand (Post-Hearing Brief
on behalf of Joint Respondents, 2001).

Given the political controversy over the prior cold-rolled steel case, the Commission-
ers, not surprisingly, shied away from any serious consideration of the economic models.
The staff also took a very different approach. The contrast between the internal staff
memos in the two cases is quite dramatic. In the cold-rolled case, the staff economist
devoted five pages to a fairly broad-based review of the competing economic arguments.
In the section 201 case, the staff economists spent less than three pages to consider
a much lengthier and complex set of arguments. Moreover, the section 201 memo is
internally inconsistent. The body of the memo is more sympathetic to Professor Prusa’s
studies than to Professor Hausman’s, yet the summary states that both studies are flawed
(Koopman, 2001). Interestingly the staff memo in the cold-rolled case was a general
evaluation of the economic studies, and was not directed to any specific Commissioner.
The staff memo in the section 201 case, in contrast, was prepared in response to a
request by Commissioner Bragg, the individual Commissioner most openly hostile to
the use of any economic or econometric analysis. Commissioner Bragg had been the
one affirmative vote for the domestic steel industry in the cold-rolled AD case.

In the end, the Commission decided to disregard the economic studies. In its final
decision, the Commission returned to its pre-cold-rolled steel approach of just dismiss-
ing all the studies. The competing studies were not even written up in the final staff report.
It was as if there had been no serious economic and econometric arguments presented.

This outcome was particularly disappointing, since the “battle” among the
economists had in fact shed some very useful light on the whole issue of causation
and non-attribution. Under either Professor Prusa’s or Professor Hausman’s models,
imports of cold-rolled steel and of galvanized steel just did not matter. In that sense,
Professor Hausman’s own work in fact validated the conclusions from the earlier AD
investigation; imports just did not matter.

The ITC tried to finesse this uncomfortable fact by grouping together as one product
all flat-rolled steel products, thus blurring the distinction among hot-rolled steel, cold-
rolled steel, and galvanized steel. But these issues are still very much in contention.
The ITC decision and the President’s ultimate decision to impose section 201 relief
on steel imports has triggered widespread outrage around the world. The European
Union, Japan, Korea, China, Norway, Brazil, New Zealand, and Switzerland have
all filed complaints in the WTO challenging these trade restrictions. So the arguments
about causation and non-attribution will continue, although this time in a new and more
neutral forum.

( 6 CoNCLUSIONS )

In retrospect, it is clear that the cold-rolled dumping case represented one of the rare
moments when the various factors allowed economic analysis to be seriously considered
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as part of an ITC decision. The foreign parties were willing to develop the analysis;
the domestic parties did not mobilize effective political opposition at the time; and
so the staff could actually consider the merits of competing arguments. This exercise
showed that more formal economic analysis can be invaluable in fulfilling the mandate —
under both US and international law — to consider carefully the role of imports and to
distinguish the role of other factors. Econometric estimates allow both the measuring
of the individual impact of imports, and that of alternative causes. Whether in an AD
context or a safeguard context, the econometric measurement goes to the heart of the
legal obligations.

The great irony in recent practice at the ITC is that the agency embraced the cold-
rolled econometric study in an AD investigation, despite a less demanding material
injury standard, and despite any guidance from the WTO on non-attribution. Indeed,
the Commission was operating without the benefit of the WTO Appellate Body’s deci-
sions in wheat gluten, lamb meat, and hot-rolled steel. In contrast, Appellate Body’s
decisions on wheat gluten, lamb meat, and hot-rolled decisions confronting the Com-
mission in the Steel 201 case, and with a more demanding serious injury standard
requiring a weighing of causes, the Commission hesitated and disregarded economic
models offered by the parties. The telling difference between the two investigations
was that the domestic industry had significantly ratcheted up the political pressure on
the Commission. Therein lies the dilemma.

Even though the applicability and utility of such an approach seems so obvious, there
will be severe political opposition. Political forces that want protection understand full
well the dangers of economic and econometric approaches: they tend to limit the flexi-
bility of the ITC or other decision makers. A purely subjective process — with qualitative
analysis of the facts on a case-by-case basis — is far more susceptible to political influ-
ence (or in extreme cases, to political intimidation). Even though economics would
never be more than part of the process — a way to better illuminate the underlying
market dynamics — domestic protectionist interests are afraid even to open the door a
crack to more objective analysis. The success of economics and econometrics in the
cold-rolled dumping case was a step forward, even though we have now taken a few
steps back.

But the obligation to distinguish causes remains. National authorities will have to
come to grips with this obligation, or face legal challenges to all trade restrictions
based on sloppy analysis. The WTO dispute settlement process is slow and cumber-
some, but over time it has the potential to modify behavior and shift the terms of the
debate. Perhaps after some losses in the WTO trigger economically significant retali-
ation, national authorities will realize the need to begin more serious analysis of these
important issues of causation and non-attribution. When that happens, the cold-rolled
dumping case presents a perfect case study of the way that economics can shed useful
light on these issues.
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Notes

As various commentators have noted, the DOC almost always finds “dumping.” Lindsey
(1999) provides a general discussion of this trend.

This is the same two-step process involved in countervailing duty investigations, although
the issue in countervailing duty cases is subsidization, rather than dumping, and its effects
on the domestic industry.

Note that the material retardation aspect of the law is rarely used.

The ITC may consider “other economic factors as are relevant to the determination regard-
ing whether there is material injury by reason of imports” [19 U.S.C. § 1677(7)(B)(ii)
(2000].

As noted by House and Senate lawmakers: “The law does not contemplate . . . that injury
from (the subject) imports be weighed against other factors which may be contributing
to the overall injury to an industry. Any such requirement has the undesirable result of
making relief more difficult to obtain for those industries facing difficulties from a variety
of sources, precisely those industries that are most vulnerable to dumped and subsidized
imports” (H.R. Rep. No. 96-317, 1979; S. Rep. No. 96-249, 1979).

In some sense the Statement of Administrative Action (SAA) is actually at odds with
itself, since it first notes that the ITC “need not isolate the injury caused by other
factors from injury caused by imports,” while at the same time directing the ITC to
ensure non-attribution. These are seemingly incompatible points. In the statement that
“[Elxisting US law fully implements Articles 3.5 and 15.5...” (H.R. Doc. 103-316, 1994,
p- 851), the SAA makes clear, however, that the law is intended to be consistent with
the WTO Antidumping Agreement, which explicitly states that other factors of injury
“must not be attributed to the dumped imports” (World Trade Organization, 1994, art. 3.5,
WTO hereafter).

Indeed, some ITC Commissioners have been highly suspicious of econometric models:
“[W]e must first advise extreme caution on any reliance on the estimations of the econo-
metric models of the price, production, employment, and consumer cost of removal of the
import relief programs. To allow theory to substitute for comprehensive and circumspect
analysis of the facts is to gamble with the future of American industries . . .. The appropriate
use of econometric models is to supplement this analysis....” [Stainless Steel and Alloy
Tool Steel, 1987, pp. 9-10 (views of Commissioners Eckes, Lodwick, and Rohr)].
Consider the 1994 assessment of the US Congressional Budget Office: “The move (from
Treasury to Commerce) reflected a Congressional desire for more zealous enforcement of
AD/CVD laws and for less concern about their being used in a protectionist manner. Its
significance goes beyond the difference in institutional sympathies. One of DOC’s functions
is to serve as an advocate for US firms. Thus, the move placed responsibility for deciding
AD/CVD cases in the hands of an advocate of US parties to the cases” (pp. 27-8). Also,
see Baldwin (1985).

For statistics on the annual number of investigations between 1980 and 2001, visit the Import
Administration’s internet web page at http://ia.ita.doc.gov/stats/ad-1980-2001.html.

For examples of this output, consider Boltuck (1987) (former International Economist at the
ITC, article based on paper prepared for Commissioner Cass); Knoll (1989) (former Legal
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Advisor to former ITC Chairman Susan Liebler); and Morkre and Kruth (1989) (Morkre
was former Economic Adviser to former ITC Chairman Anne Brunsdale, and Kruth was
former Counsel to Brunsdale).

Professors Pindyck and Rotemberg of MIT were hired by Chilean exporters to prepare the
study in this case.

Professor Grossman of Princeton University was commissioned by the FTC to study the
steel industry for this investigation.

The CADIC model is described in Boltuck (1988) (prepared at the direct request of Commis-
sioner Cass and establishing the economic assumptions and methodologies of the CADIC
model). For a comprehensive overview of the model, see Francois and Hall (1997).

For an exception, the ITC Office of Economics recently developed a series of empirically
based Armington elasticities (Gallaway et al., 2000).

Because COMPAS employs constant elasticities, it can in some cases indicate dumping
effects on US producers’ revenues that exceed the total value of subject imports. To com-
pensate for this characteristic, COMPAS incorporates a ‘“But-For Imports™ scenario that
imposes an upper limit on the price and volume effects of dumping through the assumption
that all subject imports are removed from the US market. The “But-For Imports” scenario
sets the total revenue reduction caused by the subject imports equal to the base (input)
subject import market share and allocates it between the domestic industry and nonsub-
ject imports according to their base market shares. COMPAS then separately calculates
the price and volume distribution of the revenue effects on the domestic industry and non-
subject imports based on the supply elasticity for each. The “But-For Imports” scenario
therefore reflects the implicit assumption that demand for the subject product is perfectly
inelastic to price. In addition to the vertical nature of the demand curve in the “But-For-
Imports” scenario, the assumption of constant elasticities means the COMPAS model also
rigidly sets the positioning of the demand curve solely according to producers’ output.
The COMPAS model also provides an invariant supply curve that may or may not have an
upward slope, and that is also restricted in terms of positioning. This assumption ignores
other determinants of demand and supply that could shift the demand curve or the supply
curve to either the left or right.

Some individual commissioners, however, embraced analytic approaches that qualitatively
went through a similar type of exercise, the most recent example being the analytical frame-
work views expressed by former Commissioner Carol Crawford (Melamine Institutional
Dinnerware from China, Indonesia, and Taiwan, 1997, pp. 31-2).

For overviews, see Knoll (1989); and Morkre and Kruth (1989).

In Certain Cameras, the ITC found that imports of cameras had increased over the period of
investigation and that the petitioner, Keystone Camera, was seriously injured, but imports
were not a substantial cause of that injury (1990, p. 3). The Commission was persuaded by
compelling facts during the investigation that led it to conclude that “several decisions of
Keystone’s prior management are more important than increased imports in explaining the
serious injury or threat of serious injury,” and in particular certain poor investments and an
inability to adapt to changes in the camera market (pp. 37-41).

The Appellate Body ruling in the wheat gluten case would constitute a more full develop-
ment of its earlier holding on the same issue (AB Decision on Footwear, 1999). In its ruling
in Footwear, the Appellate Body upheld a basic proposition that an examination of factors
operating in the market other than imports must be conducted, so that any injury caused by
such other factors can be identified and properly attributed, pursuant to the last sentence of
Article 4.2(b) (1999, para. 136).

This somewhat confused language on non-attribution was the product of the Appellate
Body’s wrangling over a related matter — whether imports must be a sole cause of serious
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injury. The dispute settlement panel hearing the case had ruled that imports must be a sole
cause of serious injury in what was a logically and intellectually defensible interpretation
of the Safeguards Agreement. The Appellate Body disagreed, leaving Members with an
ill-defined “genuine and substantial relationship.”

Citing Lamb Meat (1999, p. 1-24).

These six other factors were: the cessation of subsidy payments under the National Wool Act
of 1954; competition from other meat products, such as beef, pork, and poultry; increased
input costs; overfeeding of lambs; concentration in the packing segment of the industry;
and a failure to develop and maintain an effective marketing program for lamb meat.
According to the Appellate Body, these four other factors were: cessation of the payments
under the National Wool Act of 1954; competition from other meat products; concentration
in the packer segment of the industry; and the failure to develop and implement an effective
marketing program.

Three Commissioners found present serious injury, and two other Commissioners found
threat of serious injury.

The DOC’s procedural history is contained in the ITC report.

These factors were: (1) the increase in production capacity of minimills; (2) the effects of
a strike at General Motors in 1998; (3) declining demand for hot-rolled steel from the US
pipe and tube industry; and (4) the effects of prices of non-dumped imports.

The Appellate Body declined to rule on the factual issues raised concerning the ITC’s
consideration of the four “other” factors because they were not adequately addressed by the
dispute settlement panel below (AB Decision on Hot-Rolled Steel, 2001, p. 75). However,
the ruling made clear that had the full factual record been before the Appellate Body, the
US antidumping action would have likely fallen on these grounds. Indeed, the United States
essentially admitted it had applied the wrong legal standard to the facts. It was instead found
invalid on other grounds (pp. 79-81).

Like all public documents filed in ITC proceedings, this study can be found at www.usitc.gov
in EDIS. One merely needs to identify the case type and investigation number. See also
Prusa and Sharp (2001). The authors both worked with Professor Prusa in developing the
model and data sources, as private attorneys representing the foreign exporters in this case.
The study also considered alternative specifications based on import volumes rather than
import prices, but reached essentially the same conclusions.

In an AD context, the difference between those imports “subject” to a case and those not
named by the petition is crucial from a legal perspective.

This discussion draws heavily on the discussion of the framework provided in Professor
Prusa’s study.

The first two inputs were used by integrated mills, although some minimills use forms of
processed iron ore in their production. Scrap is used as the primary input for minimills,
although integrated mills sometimes use them in their production process. In a more
sophisticated model, one would formally distinguish between minimills and integrated
mills. But for purposes of this study, we treated both as domestic firms. In subse-
quent work in other cases, particularly a safeguard investigation of steel discussed later,
the authors and Professor Prusa presented models that measured the separate effect of
intra-industry competition between minimills and integrated mills on domestic price
levels.

Although not an economic factor, we note that in previous AD cases the ITC has consistently
valued captive consumption of hot-rolled steel at the market price, indicating that the market
price of hot-rolled is precisely the appropriate economic value of hot-rolled output. In other
words, the price of hot-rolled exactly captures the opportunity cost of shipping a ton of
hot-rolled downstream.
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This discussion also draws heavily on the discussion of the econometrics provided in
Professor Prusa’s study. Additional discussion can be found in Gujarati (1995, pp. 678-703)
and Kmenta (1997, pp. 651-730).

Basically, this econometric method systematically creates instrumental variables to replace
the endogenous variables where they appear as explanatory (or right-hand side) variables in
a simultaneous system. More specifically, the two-stage procedure works in the following
manner: first, an OLS regression is run on the reduced-form equations for each of the
endogenous variables that appear as explanatory variables in the structural equations in the
system. This procedure will produce unbiased coefficients that can then be used to calculate
estimates for each of these endogenous—explanatory variables. Second, the reduced-form
estimates for the endogenous—explanatory variables are substituted back into the structural
equations and then these revised structural equations are estimated with OLS.

This approach assumes that the product is homogenous, and that the industry is competi-
tive. For the cold-rolled steel industry, these assumptions are generally realistic. There are
techniques for studying differentiated products, and oligopolistic industry structures, but
they are more complex and even more data intensive.

The R2 of the model is another commonly used measure of “goodness of fit.” Broadly
stated, R2 indicates how well the model does predicting the price of cold-rolled steel. In
all specifications the R2 was quite high, indicating the model is useful for trying to explain
what has happened and for predicting what would have happened.

While nonsubject countries as a group played a small role in determining the price for cold-
rolled steel, the single largest exporter in that group, South Korea, had an important effect
on cold-rolled prices. When isolated, the model showed that the overall $8/ton impact was
better interpreted as the weighted average of Korea’s impact ($13/ton) and other nonsubject
importers” impact ($5/ton).

In alternative specifications, the increase in the volume of subject imports caused the
domestic price of cold-rolled steel to fall by only $1/ton, also statistically insignificant.
The study used the price of subject and nonsubject imports lagged four months in order to
capture the fact that delivery of imports takes about four months. The issue of lag choice
is important but space limitations limit our discussion. A more complete discussion of the
lag length and the robustness of the results to alternative lag lengths is found in the study
(Prusa, 2000, pp. 34-56).

As explained in the memo, “I reproduced the results, performed sensitivity analysis, and
found the main estimation results to be robust. Overall, considering my econometric anal-
ysis of the data, the Respondent’s response to my questions, and Petitioner’s concerns,
I have determined that the model is well-specified and the results defensible” (McDaniel,
2000).

We conducted a LEXIS search of ITC decisions, and could find only 12 examples where
“regression” is even mentioned.

The footnote provided: “In addition, respondents produced an econometric model, the
results of which suggest that the subject imports had little impact on domestic prices for
cold-rolled steel. Joint Respondents’ Pre-hearing Brief, Vol. II. We closely examined the
model and note that the results are consistent with our findings, and also consistent with
the findings of the COMPAS model” (Cold-Rolled Steel, 2000, p. 23, fn. 185).

See generally, Post-hearing Brief of Bethlehem Steel Corporation, et al., 2000, pp. 3—15.
Possibly no domestic industry is more responsible for existing law and practice under the
US trade remedy regime than the US steel industry. For a detailed account of the US
steel industry’s 30-year campaign of protectionism and efforts to capture US trade law, see
Barringer and Pierce (2000).

Similar commentary can be found in Kelly, “Economic Heat” (2000).
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Since Hausman’s model using firm specific data for one minimill and one integrated mill,
much of his report is business proprietary; although the public version is available for
inspection at EDIS online (Pre-hearing Brief on behalf of Bethlehem Steel, et al., 2001,
Exhibit 4).

48 These studies can be found in each of the referenced Joint Pre-hearing Briefs submitted in
USITC Inv. TA-201-73. All of these briefs are available at EDIS online.

49 The models also included specifications for import volume. For cold-rolled and galvanized
steel, volume never mattered. For hot-rolled, the effect of volume depended on whether
one included the substantial surge in 1998 in the period being considered.

50 For cold-rolled and galvanized, the coefficients measuring the price and volume effects
were statistically insignificant. For hot-rolled, the effect of import prices was sometimes
statistically significant and sometimes not.
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Trade-Related Labor and
Environment Rights
Agreements?

Chantal Thomas

( CHAPTER OUTLINE )

This chapter examines the World Trade Organization’s (WTO’s) “institutional
competence” justification for declining to pursue the adoption of affirma-
tive labor and environmental standards. The WTO’s incorporation of affirmative
intellectual property (IP) standards, in the form of the WTO Agreement on Trade-
Related Property Rights (TRIPS), suggests that alternatives to the WTO’s current
“institutional competence” exclusion of labor and the environment are possible.
A case can be made that labor and environmental standards should receive the
treatment that IP standards have received within the WTO* namely, formalization,
and adoption in WTO Agreements. Labor and environmental standards resem-
ble IP standards in terms of structural relationship to trade flows. Moreover, the
reasons for having incorporated IP standards into the WTO (* weak institutional-
ization and chronic underenforcement in the pre-existing IP regime) also arguably
apply to labor and environmental standards under their respective regimes. Finally,
conventional distinctions between IP law, labor law, and environmental law, when
used to justify the differential treatment of IP law in the WTO, fail to withstand
scrutiny. All of these observations point to political will as the barrier to incor-
poration of affirmative labor and environmental obligations into the international
trade regime. To point to political will is not to discount other challenges con-
fronting “linkage” of trade, labor and environmental concerns (such as the cost
of specifying broadly phrased labor and environmental obligations) nor is it to
insist that the WTO is in fact the best forum for the adjudication of labor and
environmental standards. Rather, it is to underscore that the ability, or inabil-
ity, to overcome these challenges, and to sort out the institutional questions that
accompany them, can be traced to the resources made available within and among
states for the legal resolution of these issues. The example of the WTO TRIPS
\Agreement confirms this causality. /
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( 1 INTRODUCTION )

The World Trade Organization (WTO) has stated that the application of affirmative envi-
ronmental and labor obligations falls outside of its jurisdiction as a body concerned with
trade.! The argument is one of institutional competence, according to WTO literature:
“Other agencies that specialize in environmental issues are better qualified to under-
take those tasks™?; and, regarding labor issues, “the International Labour Organization
(ILO) [is] the competent body to deal with labour standards.”

These statements respond to growing requests, mainly by nongovernmental
organizations (NGOs), that the WTO affirmatively incorporate labor and environmen-
tal standards into its regulation of international trade.* Similar pressures at the WTO’s
inception in 1995 led to the identification of both labor and the environment as issues
requiring further study.’ Despite vocal protests at subsequent meetings of the WTO —
particularly at the 1999 Ministerial Conference in Seattle® — the WTO has not moved
beyond the “institutional competence” argument for excluding labor and environmental
standards from the WTO.’

This chapter examines the WTO’s institutional competence justification for
deflecting labor and environmental concerns. The chapter compares the cases for includ-
ing the trade-related field of intellectual property (IP) rights in the WTO with those
excluding the trade-related fields of labor and environmental rights.® While there may be
formal legal problems facing the incorporation of labor and environmental standards,’
the example of IP is instructive for the “trade and . ..” debate.'”

Section 1 analogizes labor and environmental issues to IP, which is covered by the
WTO Agreement on Trade-Related Intellectual Property Rights (TRIPS).!! Section 2
briefly demonstrates that labor and environmental law, like IP law, are trade-related.
Section 3 observes that IP law was included in the WTO due to chronic underenforce-
ment in the previous system and notes that problems of underenforcement also affect
international labor and environmental law. In Section 4, the chapter considers what pol-
icy arguments might justify including IP law but not labor and environmental law despite
their important similarities. The chapter concludes by considering issues of political
will that confront the “linkage effort,” with special attention to developing-country
government resistance to linkage.

( 2 THE TrADE VERSUS NONTRADE DISTINCTION )

A primary objective of the WTO’s establishment in 1995 was to extend trade discipline
to areas of international economic activity that had been excluded under the previous
international trade regime of the General Agreement on Tariffs and Trade (GATT). The
WTO retained the existing regime defined by the GATT and significantly expanded it.
For example, agreements on IP — TRIPS — and trade in services — the General Agreement
on Trade in Services (GATS) — resulted from this effort.

The rationale for a WTO Agreement regulating trade in services is clear: services
are a category of trade, just as goods are. By the time the Uruguay Round began in
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the 1980s, the importance of internationally provided services justified the inclusion of
services in the regulatory scope of international trade law, an area previously concerned
only with goods.

The rationale for a WTO Agreement regulating IP is quite another matter. Although
IP rights can be traded, in licensing and other rights transferring agreements, the main
concern of TRIPS is the way in which IP rights are affected by trade, whether traded
internationally or traded at all. The value of the IP right increases with the capacity of the
right-holder to enforce it and decreases when the information can be accessed without
going through the right-holder. The latter may occur because the producer is operating in
aregion where the right does not exist or is underenforced. It is this relationship between
trade and IP rights that caused inclusion of IP rights in the WTO. Indeed, the title of the
agreement — Trade-Related Intellectual Property Rights — indicates the relationship.'?

A very similar relationship exists between trade issues and labor and environmental
issues. Trade flows are undeniably bound up with labor and environmental protections
because labor and environmental standards can affect production costs for goods and
services in many ways. Just as the value of an IP right will decrease if it can be
evaded through trade, the value of a labor or environmental right will also decrease
if evasion through trade is an option. Moreover, the rights themselves may erode: a
phenomenon known as the “race to the bottom.”!?

Without considering TRIPS, the above trade versus nontrade distinction might appear
to justify exclusion of labor and environmental standards. Considered in isolation, the
institutional competence argument that the WTO should not incorporate labor and envi-
ronmental issues because they are not themselves the subject of trade, even if they clearly
influence and are influenced by trade, appears more persuasive. Upon consideration of
TRIPS, however, this distinction finds itself on very shaky ground. TRIPS concerns
itself primarily with IP rights not as a subject of trade, but as a body of standards that
affect trade flows. In this respect, international IP law is difficult to distinguish from
international labor or environmental law in its relation to trade. Given these similarities
between IP rights on the one hand, and labor and environmental rights on the other, the
question arises as to why one set of rights has been successfully included in the WTO
while the others have not.!*

3 THE ProBLEM OF UNDERENFORCEMENT COMMON TO THE
IP, LABOR, AND ENVIRONMENTAL REGIMES

The underenforcement of IP rights served as a major justification for integrating them
into the WTO." Prior to the Uruguay Round, multilateral instruments for IP pro-
tection were administered by the World Intellectual Property Organization (WIPO),
a specialized agency of the United Nations.!® WIPO was widely viewed as ineffectual,
however.!” The relative weakness of the WIPO system, for example, provided a par-
tial justification for US development of forceful unilateral mechanisms to pursue its
interests in international IP law, such as the “section 301” mechanism for monitoring
foreign IP laws and enforcement.
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As the importance of IP-related sectors to Western economies grew, particularly
in the United States, the integration of IP rights into the international trade regime
presented a solution to the problem of weakness in the freestanding WIPO system.'® The
incorporation of IP into the international trade regime had the potential for three salu-
tary changes. First, the degree of uniformity in IP protections would greatly increase as
aresult of the accession of all GATT/WTO members to a single undertaking that would
include IP." Second, the trade regime’s dispute settlement system could address inter-
national IP disputes.? Third, cross-sector links in the larger system would improve the
efficacy of both negotiations and enforcement. For example, if a complainant prevailed
on IP grounds, it could impose sanctions on the respondent in non-IP sectors.?!

Thus, introduction of IP rights into the trade regime was viewed as a way to
improve significantly the efficacy of an international IP law system characterized
by lax enforcement. The problem of underenforcement is pervasive in international
law, however, and in this respect the international IP regime differed little from
many other international systems. Certainly, the same problem of underenforcement
characterizes international law relating to both labor and the environment.

3.1 Underenforcement of International Labor Law

Established in 1919, The International Labor Organization (ILO) predates the United
Nations by several decades, although it now operates under the auspices of the United
Nations.?> The ILO has coordinated more than 180 binding conventions and 185
nonbinding resolutions on subjects ranging from human rights related to labor, to occu-
pational safety, and to specific economic sectors. From the standpoint of enforcement,
however, the ILO’s record has proven woeful.

The ILO’s provisions for enforcement center on fact-finding and reporting. As with
IP law prior to TRIPS, compliance with ILO principles is spotty. A 1996 study under-
taken by the Organization for Economic Cooperation and Development (OECD)?
found that, in general, rich countries complied with “core” labor principles (with the
notable exception of the finding that the US did not ensure the freedom to engage in
collective bargaining), while most poor countries did not.?*

The lack of uniformity of commitments that characterized international IP law prior
to TRIPS still characterizes international labor law in many respects. Differing groups
of countries ratify different treaties, creating a patchwork of legal obligations, although
it is true that those conventions dealing with “core” labor standards tend to have more
uniform ratifications.?

3.2 Underenforcement of International Environmental
Law

The same problem of underenforcement plagues international environmental law. The
institutional scenario is more complicated than that of international labor law: a
variety of organizations abound, each of which is in charge of its specific area. While
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the number and scope of international economic agreements continue to grow, no
institutional mechanism has emerged for the effective enforcement of environmental
obligations. The Stockholm Declaration of the United Nations Conference on the
Human Environment®® provided the basis for establishment of the United Nations
Environment Program (UNEP), which comes the closest to a central international
agency responsible for international environmental law.?’ Yet, its institutional short-
comings are manifold. The UNEP plays a “coordinating and catalytic role,” but at the
same time “lacks any formal powers.”?® It has no authority to require states to cooperate
with its efforts to gather information or to further the progressive development of
international environmental law.%

Many calls have gone out to improve the institutional basis laid down by the
UNEP.* Most significantly, in 1992 United Nations Conference on Environment and
Development (UNCED) undertook a major review and expansion of international
environmental law and sought to lay out a comprehensive blueprint for its develop-
ment and implementation.>! While many of the resulting documents were nonbinding,
UNCED did generate some formal instruments, an example of which is the Convention
on Biological Diversity.*? Although this Convention benefits from formally binding
status, its obligations are generally hortatory, qualified as they are by the phrase “as
far as possible and as appropriate.”*®> The Convention’s institutional mechanisms are
sparse.** In a communication to the WTO, the Secretariat of the Convention conceded,
“The Convention does not have a compliance procedure. Formal assessment of Parties
or non-Parties compliance with the Convention has not occurred.”*

Perhaps the best institutionalized international environmental agreement is the
Montreal Protocol on Substances that Deplete the Ozone Layer,*® because it
administers a fund to assist countries in achieving compliance.’’” The Montreal
Noncompliance Procedure (NCP)*® allows disputes between parties to be submitted
to an Implementation Committee, which then recommends “appropriate action” to the
parties.* The NCP has been sparingly used so far, however.** Overall, then, resources
that exist for enforcement of international environmental law remain sparse.*!

Thus, without considering TRIPS, the trade versus nontrade argument might serve
to justify exclusion of labor and environment standards. Upon consideration of TRIPS,
however, this distinction weakens: TRIPS concerns itself primarily with IP rights not
as a subject of trade, but as a body of standards that affect trade flows. In this respect,
international IP law is structurally analgous to international labor or environmental
law in its relation to trade. Moreover, the institutional reasons for incorporating IP —
primarily, the problem of underenforcement of international IP law — can also be
attributed to international labor and environmental law and therefore argue for their
inclusion.

4 LiNe-DrawiNG RevisITED: Is THERE ANY Goob REASON FOR
EXCLUDING LABOR AND THE ENVIRONMENT?

In the shadow of TRIPS, then, justifications for excluding labor and environmental
standards must become significantly more nuanced. Observations about the character-
istics of all of the bodies of international law under consideration — trade, IP, labor, and
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environmental — must draw analogies and distinctions sufficient to justify including one
body of law (IP) and excluding others (labor and environmental). In particular, labor and
environmental law must be satisfactorily distinguished from trade and IP law to justify
their relegation to other realms, that is, there must be special reasons why the WTO is
less competent to administer labor and environmental rights, as compared to IP rights.
This section considers what arguments might be made for excluding affirmative labor
and environmental obligations from the WTO. It concludes that, upon examination,
some of the arguments that might be conventionally made contain serious flaws.

4.1 “Red-Herring” Distinctions

4.1.1 PUBLIC-PRIVATE

An argument often heard in the past for excluding labor and environmental consider-
ations from the WTO is that the WTO is “private” in orientation. One version of the
public—private distinction is that international trade law falls under the rubric of “private
international law,” whereas labor and environmental standards more appropriately
belong to “public international law.”** A distinction that characterizes GATT/WTO
law itself as “private” rather than public, however, is puzzling at best. “Private law”
is conventionally understood and accepted to mean legal rules that primarily concern
themselves with individual transactions between parties.*> The law governing con-
tracts, whether domestic or international, is a prime example of such law.** By contrast,
GATT/WTO law consists primarily of rules governing regulatory measures taken by
states.

It is true that those regulatory measures in turn affect individual trading activity.
GATT/WTO law itself, however, imposes obligations on states, not individuals. Thus,
whereas the Convention on the International Sale of Goods (CISG)* might appro-
priately be characterized as private international law, under the prevalent conception
of private law, GATT/WTO law may not. GATT/WTO law is exactly the same as
traditional public international law in that it concerns itself with the behavior of
states.

To the limited extent the “public—private” distinction is useful, then, it serves as
shorthand for differences in orientation and in institutional characteristics: the differ-
ence in institutional characteristics can be described as a difference between pragmatism
and legalism and the difference in orientation can be described as a difference between
market and nonmarket or between economic and social. These somewhat more nuanced
distinctions, however, suffer from similar analytical and descriptive shortcomings.

4.1.2 PRAGMATISM VERSUS LEGALISM
The distinction in perceived institutional characteristics traditionally rested in the
pragmatism of the GATT/WTO system as compared to the legalism of public
international law.*® According to the accepted view, for much of the postwar era the
GATT deliberately set expectations for compliance low, chose not to expose or respond
to blatant departures from GATT discipline, and refused to push states any further than
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they were willing to go in developing international trade obligations.*’ Thus, whereas
public international institutions explicitly aspired towards universal, and universally
obeyed, standards, the GATT was content with compliance that reflected the will of the
states.*® Whereas shortfalls in compliance with public international law were seen as
manifest failures of the system, such shortfalls in the GATT/WTO system were essen-
tially accepted as legitimate. This pragmatic approach was part of a self-consciously
sophisticated and “cosmopolitan” approach to international law and policy.*’

This narrative may have partially emerged in hindsight and may therefore seem
overdetermined. There is significant truth, however, to the notion that pragmatic
institutional values were explicitly in circulation in the GATT at the time. For instance,
Olivier Long, who headed the GATT in the 1970s, wrote a testimonial to this
concept.™

Although this distinction might have underwritten a distinction between international
trade law and other, “general” international law in the past, however, it breaks down
almost completely in the present. The Uruguay Round of GATT negotiations, which led
to the establishment in 1995 of the GATT’s successor organization, the WTO, marked a
decisive break with the pragmatic strategy of the past.’! The crowning glory of the WTO
is its dispute settlement system, which remains the strongest nonregional multilateral
forum by a considerable measure.”? Rather than taking a voluntaristic approach to
compliance, the new international trade regime adopts an enforcement mechanism
of unprecedented rigor.>* As a consequence, usage of the system has dramatically
increased.*

Indeed, this newly rigorous dispute settlement system is the very mechanism that has
prompted appeals to incorporate labor and environmental law. The appeals contain both
positive and negative dimensions. On the positive side, the view is that an institution
of the WTO’s authoritativeness will more effectively promote labor and environmental
standards than any other available mechanism.>> On the negative side, the fear is that
without integration, the institutional imbalance will lead to the enforcement of trade
standards at the expense of labor and environmental standards.>®

Ironically, the public international law system now seems far more pragmatic
than does the international trade regime. Whereas the WTO regularly and vigorously
employs its dispute settlement system, the primary enforcement strategy for public
international standards (like labor and the environment) is the so-called “soft law”
approach.’’ This approach is characterized by the slow accretion of obligations through
customary international law,’® together with attempts to gain state compliance by influ-
encing public opinion through media campaigns,® or through nonbinding consultation
and advice.*

Thus, the distinction between a pragmatic private approach and a legalistic pub-
lic approach not only has ceased to be accurate, but also has arguably reversed. If
the public international law system has historically been associated with an aspiration
toward a formal and consistent ordering of states and norms,®' in which interstate dis-
putes are resolved by some judicial or quasi-judicial process,® then the WTO is more
“public” than most public institutions.®> The WTO itself has begun to recognize that
it is more of a public institution, for instance, by explicitly incorporating standards of
treaty interpretation from public international law.%*
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4.1.3 MARKET VERSUS NONMARKET OR

ECONOMIC VERSUS SOCIAL
The public—private distinction signaled that international trade law, although it focused
on state behavior, was ultimately concerned with market activity. By contrast, public
international law focused on social activity. To the extent that such a distinction can be
maintained in any context, it breaks down when considering labor and environmental
standards, both of which directly affect and concern market activity. The affected market
elements include labor conditions in the marketplace, the environmental consequences
of production, and many others.

Any distinction between private market activity and public international law concerns
seems hard to maintain in the area of IP rights. IP rights affect the cost and nature of
production just as labor and environmental standards do. Moreover, IP rights, labor
rights, and environmental rights not only all affect market activity, but also implicate
questions of social justice. The distinction does not seem to fit the controversy over
accessibility to pharmaceutical drugs in poor countries, particularly those facing HIV
and other epidemics.®

4.1.4 OPEN VERSUS CLOSED FORUM

A related argument is that the WTO forum is less appropriate for public decisions
than the United Nations and other public bodies. The membership of both the United
Nations and the WTO includes mostly governments, but the United Nations has had
more participation and input from NGOs.® One could argue that the proceedings of
UN sessions are more accessible to the public as they occur — i.e. that it is easier
for the general public to get information about and respond to UN sessions as they
occur. Even if this is true, however, the distinction does not clearly justify keeping
labor and environmental concerns out of the WTO, unless one endorses the image
of the WTO as a “technocratic” body that engages in rulemaking outside the scope
of public attention and concern.’” The WTO itself seems to be consciously rejecting
that criticism, especially in public relations fora such as its website, which “provides
an opportunity for the public to comment on the WTO, its activities, and the trading
system.”®

4.1.5 RIGIDITY VERSUS FLEXIBILITY
A final distinction departs from any appeal to structural or substantive logic, but
appeals purely to pragmatic considerations. Particularly in the wake of the WTQO’s
newfound institutional rigor, many commentators worry about the increased likelihood
that the international trade regime will reach a “breaking point.”®® The new WTO sets
much loftier ambitions for institution building than did the old GATT.”® Commentators
worry that, while the GATT was flexible and therefore never broke, the WTO may be
overly rigid.”! It may overshoot the mark in seeking to establish a “legalistic” regime.”?
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The result might be a backlash of states that would erode the precious legitimacy that
the global regime has built up over the postwar era.”

The jury is still out as to whether the WTO is institutionally viable over the long run.
The dispute settlement system garnered early acclaim by resolving contentious issues
between powerful members with relative success.”* The first new agreement-making
meeting in Singapore went relatively smoothly and succeeded in making anticipated
gains.” More recently, however, the highly visible failures of the Seattle and Cancun
meetings revive the old institutional concerns.’® Seattle showed that state sovereignty
still had bite — the Member States, if they wanted, could refuse to go along with the
built-in agenda and could stymie the progressive development of the institution.”” Thus,
the anticipated progress in negotiations on services, agriculture, and other areas failed
to materialize.”

Particularly in the wake of Seattle, one might argue that at some point institutional
modesty is required. The addition of items to the negotiation agenda would be too
taxing. There may be some validity to this perception. However, it is not one that
justifies the special exclusion of labor and environmental concerns, as opposed to other
issues that are placed on the agenda. For example, negotiations on competition policy
would require reconciling many different and complex regulatory regimes, but WTO
members continue to consider the possibility of framing an agreement on competi-
tion. At the conclusion of their 1996 meeting in Singapore, WTO members agreed
to “establish a working group to study issues ... relating to the interaction between
trade and competition policy ... in order to identify any areas that may merit further
consideration in the WTO framework.”” Controversy and disagreement run high over
the matter and formal efforts to frame an agreement have not begun.*

4.2 Active Distinctions

If conventional boundary-drawing attempts for excluding labor and environmental
problems from formal international scrutiny fail, the inquiry must turn to underlying
dynamics of the WTO. These following sections argue that the ongoing exclusion of
labor and environmental standards has much to do with the perception that labor and
environmental standards generally constrain, rather than expand, trade. Ultimately, the
exclusion of these standards reflects not only the basic policy orientation of the WTO,
but also the political will of the WTO Member States.

4.2.1 EXPANDING VERSUS CONTROLLING
INTERNATIONAL TRADE

The expansion of international trade is the preeminent objective of the GATT/WTO.8!
By contrast, international labor and environmental laws, in many instances, are con-
cerned with reigning in and controlling market activity in order to ensure the fulfillment
of certain social and political objectives.

From the perspective of Western actors, the protection of IP rights was a necessary
prerequisite to the expansion of international trade.®® The absence or weakness of IP
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enforcement in many poor countries was a major impediment to designs by Western
actors in IP-related industries to expand sales and production internationally.®? This
perspective likens IP rights to traditional property rights and asserts that their enforce-
ment is a necessary prerequisite to efficient market function.®* Of course, one can
counterargue that IP enforcement does not expand, but rather impedes, international
trade. This argument rejects the analogy of IP rights to traditional property rights, and
instead likens IP rights to monopoly rights.® As monopoly rights, IP rights tend to
exclude poor-country actors from production. Since the monopoly keeps prices high,
world demand, and therefore world trade, in these sectors remains lower than it would
be under greater competition.3® In fact, there is a real rift in perspective that reflects the
North—South divide (further discussed in the next section), with the North, particularly
the United States, pushing to include IP rights in the WTO, and the South losing faith
in the entire system.®’

Despite this divide, the view of IP protection as a facilitator rather than an inhibitor of
international trade prevailed, culminating in the TRIPS agreement.®® When viewed as
a facilitator of international trade, the logic for including international IP law becomes
clear: to further the central objectives of the GATT/WTO system. By the same token,
the logic for excluding international labor and environmental law also emerges. As
restraints on international trade, affirmative labor and environmental standards would
be anathema to the stated objectives of the system.

Research shows that the interests of trade expansion need not run contrary to labor
and environmental protection, however. Recently, the WTO Committee on Trade and
Environment commissioned a study on whether environmental regulations impose costs
on production that tend to increase prices and thereby decrease trade volume. The result-
ing report found that, although environmental protection increases production costs,
its “competitiveness effect” is ultimately minor.® The report found that this minimal
effect on competitiveness results, in part, because environmental protection costs are
likely offset by cost-saving efficiency gains elsewhere in the production process.” In
addition, the report found that, with some exceptions, environmental regulations are not
of primary importance in international investment decisions and that most industries
do not move from developed to developing countries to reduce their environmental
compliance costs.”!

With respect to labor regulation, some commentators argue that many labor pro-
tections will have little or no impact on the cost of production. A state’s commitment
to protecting the freedom of association, for example, imposes no immediate cost on
producers.”?

Even if labor costs increase, however, increased labor costs need not increase over-
all production costs. On the contrary, improving labor conditions can increase labor
productivity such that output per cost unit of labor actually goes up. This focus on
increased productivity is a touchstone of labor protection proponents, including the
ILO.”

The second response to the argument that labor and environmental standards will
restrict trade is that, whatever the data, the potential for conflict does not justify segre-
gation of the regimes. Segregation is only logical if “sticking one’s head in the sand”
is also logical. If potential or actual conflicts exist, the need for examination and
coordination increases, rather than decreases. The head of the UNEP, Klaus Topfer,
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expressed this sentiment in his 1998 address to the WTO, arguing for a sustained
effort to redress potential conflicts between trade and environmental law so as to
create a “win—win agenda” for economic growth that is environmentally sound and
socially just.*

4.2.2 POLITICAL WILL (AND THE NORTH-SOUTH DIVIDE)
Conflicts between trade and labor/environment would seem to argue in favor of, rather
than against, a concerted effort to integrate the two bodies. Given that the previously
discussed distinctions do not hold, the question arises as to why incorporation of affir-
mative labor and environmental standards into the WTO should not proceed in earnest.
Extenuating political circumstances help to explain states’ persistent reluctance to
address head-on the relationship between international trade, labor, and environmen-
tal regimes in WTO affairs. A noted environmentalist put it simply: “Unfortunately,
... there is no political will to take decisions that will give us the tools to do the
job.”%

Developing countries have more clearly voiced resistance than developed
countries.”® There are immediate reasons for this resistance — if enforcement of labor
and environmental standards increases due to incorporation into the WTO regime,
compliance costs would accrue disproportionately to poor countries, yielding a net
competitive marketplace disadvantage to those countries vis-a-vis rich countries.

While economic consequences are at the nub of developing countries’ opposition,
they alone do not explain it. The rancour often present in such objections derives from
a widely held belief that the attempt to include labor and environmental standards
is little more than disguised protectionism.’” Rich countries and some of their inter-
est group constituencies are concerned with the market share that they might lose to
production from poor countries. Imposing increased costs via labor and environmen-
tal standards will decrease or eliminate the competitive advantage production in poor
countries.

Unfortunately, this perception of protectionism is not wholly unfounded. For exam-
ple, industrialized countries have continued to demonstrate great reluctance in reducing
trade barriers imposed to protect domestic industries that otherwise would likely lose
out to competition from poor countries if unprotected. Textiles, a sector whose produc-
tion is labor-intensive, and in which countries featuring an abundance of cheap labor
may enjoy a competitive advantage, is one example. Agriculture, whose dependence on
natural resources also provides poor countries with a potential competitive advantage,
is another.

Yet, in both textiles and agriculture, industrialized country protectionism resulted
in ongoing contravention of GATT discipline.”® Agreements to bring textiles and
agriculture under trade-liberalizing rules in the Uruguay Round have proven among the
least successful in the WTO.?° The reason is that removing restrictions in those sectors
runs contrary to the political interests of industrialized countries in protecting certain
domestic industries. These lacunae of protectionism squarely contradict GATT/WTO
principles. They also lend credence to the belief that the focus on labor and environmen-
tal protection is little more than an attempt by the North to manipulate the international
trade regime to its benefit. That the United States, where many of the most influential
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linkage proponents reside, has failed to ratify key international labor and environmen-
tal instruments only underscores this perception.!® That issues of developing-country
concern, such as migrant labor, have failed to make the “core” list of concerns of
international organizations, further underscores it.”’

In reviewing these political dynamics, one might notice that developing country
interests, at least as commonly construed in this particular debate,'”! run counter to IP
protection as well as to labor and environmental concerns. At the time of the Uruguay
Round negotiations, many developing countries staunchly opposed the incorporation of
IP rights. The argument sounded quite similar to those made in the context of labor and
environmental debates. Developing countries argued that the administration of IP rights
properly belonged to the United Nations organization traditionally charged with that
duty: the World Intellectual Property Organization.!??

Why does developing country opposition seem fatal to the incorporation of labor
and environmental standards, when it did not prove fatal to the incorporation of IP
standards? First, general opposition to IP standards in developing countries resulted
not in an absolute opposition to their incorporation, but rather in a quid pro quo
approach.'” Having reconciled themselves to the need to establish a comprehensive
multilateral trade regime, many developing countries sought to leverage their willing-
ness to countenance IP negotiations for the purpose of including negotiations on sectors
of interest to them. Textiles and agriculture were two such notable sectors.!® Nego-
tiations on both of these topics were opposed by trade groups in the United States
that had an interest in maintaining the status quo of high protectionist barriers to
imports.'%®

Were labor or environment negotiations to begin, the quid pro quo approach would
undoubtedly reemerge. That is, if industrialized countries wanted better labor and
environmental practices in poor countries, they would likely have to support the pro-
cess of acquiring those practices. This approach has been a staple of recent international
environmental law, in which the principle of environmental protection is now wedded to
the goal of development in poor countries.!” Many environmental agreements include
provisions for technology transfer and funding mechanisms to aid developing coun-
tries in compliance efforts.'”” Developing country resistance to linkage is likely to
continue as long as proponents of trade—labor/environment linkage are not successful
at constructing cost-sharing arrangements, as in the case of environmental regulations,
or present only partial arrangements, as in the case of labor regulations.!%

( 5 CoNCLUSION )

Environmental and labor standards, like IP standards, can affect trade flows. Despite
these similarities, only IP standards have been incorporated into the WTO. Many of
the conventional reasons for excluding labor and environment standards can be cleared
away, leaving more genuine issues of political will and orientation. The resolution of
these political questions would still leave significant challenges for drafting enforceable
legal standards.!” Such difficulties could be overcome, however, were it deemed desir-
able to do so. Resolving the relationship of “nontrade” areas to WTO law remains one
of the challenges for international law and politics.
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Notes

1 ‘The WTO is only competent to deal with trade.” World Trade Org., Trading into the
Future 46 (1999).

2 Id. The WTO has stated that its competence in environmental matters is limited to assessing
the impact of environmental matters on trade flows, and the relationship between WTO
obligations and “specific trade obligations” in Multilateral Environmental Agreements.
Broader environmental obligations are outside this scope. See, e.g. WTO Doha Ministe-
rial Declaration, 20 Nov. 2001, WT/MIN(01)/Dec/1; WTO Environmental Backgrounds
(2004).

3 Id at5l.

4 See Chantal Thomas, Constitutional Change and International Government,
52 Hastings L. J. 1, 5 (2000) (discussing the failure of the WTO to consider social goals
such as environmental protection, employment security, and consumer safety). This
chapter focuses on the cases for incorporation of “affirmative” obligations. Current WTO
law (e.g., GATT Article XX) includes “exception” provisions that allow member states to
depart from general rules to implement certain kinds of social policies.

5 Subsequent to this identification, the WTO committee preparing an agenda for the first
WTO ministerial conference was charged with considering labor and environmental issues.
The result was a single paragraph incorporated in the larger Ministerial Declaration of the
WTO:

We renew our commitment to the observance of internationally recognized core labour
standards. The International Labour Organization (ILO) is the competent body to set
and deal with these standards, and we affirm our support for its work in promoting them.
We believe that economic growth and development fostered by increased trade and further
trade liberalization contribute to the promotion of these standards. We reject the use of
labour standards for protectionist purposes, and agree that the comparative advantage
of countries, particularly low-wage developing countries, must in no way be put into
question. In this regard, we note that the WTO and ILO Secretariats will continue their
existing collaboration.

WTO, Singapore Ministerial Declaration, adopted December 13, 1996, WT/MIN(96)/
DEC | 4 (December 18, 1996), available at http://www.wto.org, reprinted in 36 [.LL.M.
218, 221 (1997). This Declaration can be contrasted with the more concrete institutional
linkages the WTO has built with the International Monetary Fund and the World Bank.
See Press Release, International Monetary Fund, WTO, and IMF Sign Cooperation Agree-
ment (December 9, 1996); Press Release, WTO, and World Bank Sign Cooperation
Agreement (April 28, 1997) 1, at 43—4 (1999). During the Uruguay Round of WTO
negotiations, a formal working group on trade and the environment was established —
the Committee on Trade and the Environment. Trade and Environment Decision of April
14, 1994, WT/CTE/1, Annex I (November 12, 1996), available at http://www.wto.org,
reprinted in 33 LL.M. 1125, 1267 (1994). The Committee was charged with deter-
mining the relationship between international trade law and international environmental



(’I 20 Chantal Thomas >

10

law. Id. The 1994 decision establishing the Committee laid down a mandate including
directives “(a) to identify the relationship between trade measures and environmental
measures . .. [and] (b) to make appropriate recommendations on whether any modifica-
tions of the provisions of the multilateral trading system are required.” Id. (quotations
omitted). The Committee has, among other things, kept track of the extent to which
international environmental agreements provide for the use of trade sanctions, as well
as the general enforcement mechanisms of those agreements. See, e.g., The Convention
on Biological Diversity and its Relation to Trade, Communication from the Executive
Secretary of the Convention on Biological Diversity, WT/CTE/W/64 (September 29,
1997).

See John Burgess and Steven Pearlstein, Protests Delay WTO Opening — Seattle Police
use Tear Gas; Mayor Declares a Curfew, Wash. Post, December 1, 1999, at Al. President
Clinton, partially in response to the concerns of labor and environmental groups and
partially in keeping with appeals to put a “human face on the global economy,” proposed
that the WTO formally revisit the question of trade and labor linkages by establishing a
formal working group. See Clinton’s Plea: “Open the Meetings,” NY Times, December 2,
1999, at A17. The response was met with opposition by many governments of developing
countries. See Clyde Summers, The Battle in Seattle: Free Trade, Labor Rights, and
Societal Values,22 U. Pa. J. Int’] Econ. L. 61, 64-5 (2001) (describing the historic divide
between developed and developing countries on whether or not trade should be free from
restraint); Steven Greenhouse and Joseph Kahn, US Effort to Add Labor Standards to
Agenda Fails, NY Times, December 3, 1999, at A1 (quoting the Pakistani representative
as warning, “We will block consensus on every issue if the United States proposal goes
ahead.”).

Since Seattle, the WTO has firmly any discussion of labor issues. Trading into the Future,
the recent WTO publication, went so far as to assert, in the context of a brief discus-
sion of the relationship between labor and trade: “Strictly speaking, this should not
be mentioned here at all because there is no work on the subject in the WTO, and it
would be wrong to assume that it is a subject that ‘lies ahead.”” World Trade Org.,
Trading into the Future 51 (1999). Although the WTO’s stance toward environmental
concerns has been less unequivocal than toward labor, the bottom line seems to come out
in the same place. In 1999, the WTO convened its “High-Level Symposium on Trade
and the Environment.” Representatives of WTO member states, international and non-
governmental environmental organizations, and scholars debated various approaches. No
clear mandate resulted from this symposium, although the WTO Director-General did sug-
gest the formation of an environmental organization that would operate in parallel fashion
to the WTO — a “World Environment Organization.” Renato Ruggiero, Director-General,
WTO, Opening Remarks to the High Level Symposium on Trade and the Environment
(March 15, 1999), available at http://www.wto.org/english/tratop_e/envir_e/dgenv.htm
(last visited June 30, 2003). The Director-General’s remarks reinforce the insti-
tutional competence reasoning for excluding environmental concerns while at the
same time acknowledging that international environmental law is insufficiently
institutionalized.

For a shorter discussion of this analogy, see Chantal Thomas, Trade-Related Labor and
Environment Agreements? 5 Journal of International Economic Law 791 (2002).

See Chantal Thomas, Trade-Related Labor and Environment Agreements? 5 Journal of
International Economic Law 791, 799-816 (2002).

See Symposium: The Boundaries of the WTO, Jose E. Alvarez (ed.), 96 Am. J. Int’] L.
1-158 (2002); Symposium, Global Trade Issues in the New Millennium, 33 Geo. Wash.
Int’1L. Rev. (2001); Symposium, Linkage as Phenomenon: An Interdisciplinary Approach,
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19 U. Pa. J. Int’l1 Econ. L. 201 (1998); Andrew Guzman, Global Governance and the WTO
(manuscript on file with author); see also Fair Trade and Harmonization: Prerequisites
for Free Trade? (Jagdish Bhagwati and Robert Hudec eds., 1996).

Agreement on Trade-Related Aspects of Intellectual Property Rights, April 15, 1994,
WTO Agreement, Annex 1C [Treaties Binder 1, Treaties Booklet 1] L. & Prac. World
Trade Org. (Oceana) 383 (March 1995), 33 LL.M. 81 (1994) [hereinafter TRIPS
Agreement].

A play on the acronym made by the distinguished trade scholar Jagdish Bhagwati —
humorously asserting that “TRIPS” could also be understood to mean the ‘“Tangentially
Related Intellectual Property” issues — also makes the point. See Robert P. Merges, Battle
of Lateralisms: Intellectual Property and Trade, 8§ B.U. Int’l L.J. 239, 240 n. 2 (1990)
(quoting Jagdish Bhagwati’s play on words).

Joel P. Trachtman, International Regulatory Competition, Externalization, and
Jurisdiction, 34 Harv. Int’l L.J. 47, 49 (1993).

The article does not directly address the question of incorporating human rights into the
WTO, but many labor and environment rights may be deemed to be human rights. For
a discussion of this issue, see Chantal Thomas, Poverty Reduction, Trade and Rights, 18
Am. U. Int’l L. Rev. 1399 (2003).

World Trade Org., Trading into the Future 25 (1999) (“New internationally agreed trade
rules for IP rights were seen as a way to introduce more order and predictability, and for
disputes to be settled more systematically.”)

Convention establishing the World Intellectual Property Organization, July 14, 1967, 21
U.S.T. 1749, 828 U.N.T.S. 3 [hereinafter WIPO].

See Brent W. Sadler, Intellectual Property Protection Through International Trade, 14
Hous. J. Int’1L.393,400-1 (1992) [“WIPO s of little practical use in protecting intellectual
property rights . . . (because) it lacks meaningful enforcement provisions such as are found
in the GATT.”]; see also Robert P. Merges, Battle of Lateralisms: Intellectual Property
and Trade, 8 B.U. Int’l L.J. 239, 240 (1990) (describing an “increasingly lethargic and
bureaucratized WIPO”).

See Sadler, supra note 17, at 393—4 (“Many countries do not protect intellectual property
rights to the extent desired by the United States. Intellectual property laws differ from
nation to nation, both in scope of protected rights and enforcement. Existing multinational
agreements do not effectively protect intellectual property rights of United States citizens
and industries in the global market.”)

World Trade Org., supra note 1, at 25 [“The extent of protection and enforcement of
(IP) rights varied widely around the world; and as intellectual property became more
important in trade, these differences became a source of tension in international economic
relations.”].

Robert W. Kastenmeier and David Beier, International Trade and Intellectual Property:
Promise, Risks, and Reality, 22 Vand. J. Transnat’l L. 285, 296 (1989) (“The key to a
strong international intellectual property system within the GATT is . .. a strong dispute
resolution mechanism.”).

Cf. Robert P. Merges, Battle of Lateralisms: Intellectual Property and Trade, 8 B.U. Int’1
L.J.239,240n. 2 (1990) (noting, by contrast, that “[t]here is little potential for horsetrading
in the WIPO context”).

Constitution of the ILO, Treaty of Versailles, June 28, 1919, Part XIII, 49 Stat. 2713, 225
Consol. T.S. 189, 373 [hereinafter ILO Constitution].

The OECD is an intergovernmental organization whose 30 current members are the high-
income countries together with a few medium-income countries such as Mexico and
Korea.
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See Steve Charnovitz, Trade, Employment and Labour Standards: The OECD Study and
Recent Developments on the Trade and Labor Standards Debate, 11 Temp. Int’l & Comp.
L.J. 131, 137 (1997) (noting that in the surveyed set of countries, 22 of 24 OECD countries
ensured freedom of association, while nine of 67 non-OECD countries surveyed did, and
that 20 of 24 OECD countries, the United States not among them, met the standard of
freedom of collective bargaining, while only 15 of 67 non-OECD countries did); see
generally, Organization for Econ. Co-operation & Dev., Trade, Employment, and Labour
Standards: A Study of Core Workers’ Rights and International Trade (1996) (describing
results of the 1996 study of compliance with core labor principles).

The ratifications of “core” ILO agreements are as follows: 1948 Freedom of Association
and Protection of the Right to Organise Convention has been ratified by 141 countries
including Argentina, Austria, and Uruguay, but not Zimbabwe. The 1957 Abolition
of Forced Labour Convention has been ratified by 159 countries, including Argentina,
Austria, Uruguay, and Zimbabwe. The 1973 Minimum Age Convention has been rati-
fied by 121 countries including Argentina, Austria, Uruguay, and Zimbabwe. The 1999
Worst Forms of Child Labour Convention has been ratified by 134 countries, includ-
ing Argentina, Austria, Uruguay, and Zimbabwe. The record for noncore agreements
is much different: The 1981 Occupational Safety and Health Convention has been rat-
ified by 39 countries, including Uruguay, but not including Austria, Argentina, and
Zimbabwe. The 1991 Working Conditions (Hotels and Restaurants) Convention has
been ratified by 12 countries including Austria and Uruguay, but not including Argentina
and Zimbabwe. The 1946 Food and Catering (Ships’ Crews) Convention has been rat-
ified by 24 countries, including Argentina, but not including Austria, Uruguay, and
Zimbabwe. The 1969 Labour Inspection (Agriculture) Convention has been ratified by
40 countries, including Argentina, Uruguay, and Zimbabwe, but not Austria. The cur-
rent lists of ratifications of these conventions is found at http://www.ilo.org/ilolex/english/
convdispl.htm.

Declaration of the United Nations Conference on the Human Environment, adopted June
16, 1972, UN Doc. A/CONF.48/14, reprinted in 11 L.L.M. 1416 (1972) [hereinafter
Stockholm Declaration].

See G.A. Res. 2997, UN GAOR, 27th Sess., Supp. No. 30, at 43, UN Doc. A/8730 (1972),
reprinted in 12 I.L.M. 433 (1973) (establishing UNEP).

Geoftrey Palmer, New Ways to Make International Environmental Law, 86 Am. J. Int’] L.
259, 260, 261 (1992). Other agencies have also worked on parallel tracks. For example,
“although the international community’s emphasis during the 1970s was on pollution of
water, air, and soil, the International Union for Conservation of Nature and National
Resources expanded the community’s concern to endangered wildlife and played a big
part in negotiating the 1973 Washington Convention on International Trade in Endangered
Species of Wild Fauna and Flora.” Andronico O. Adede, The Treaty System from Stockholm
(1972) to Rio De Janeiro, 13 Pace Envtl. L. Rev. 33, 36 n.17 (1992). See generally
Convention on International Trade in Endangered Species of Wild Fauna and Flora, March
3,1973,27 U.S.T. 1087, 993 U.N.T.S. 243.

Notwithstanding this lack of formal authority, the UNEP has succeeded in encourag-
ing states to negotiate new environmental treaties elaborating on such core principles
as marine conservation. Among other things, the UNEP negotiated the 1976 Barcelona
Convention for the Protection of the Mediterranean Sea Against Pollution, the 1978 Kuwait
Regional Convention for Co-operation on the Protection of the Marine Environment from
Pollution, the 1981 Abidjan Convention for Co-operation in the Protection and Develop-
ment of the Marine and Coastal Environment of the West and Central African Region, the
1981 Lima Convention for the Protection of the Marine Environment and Coastal Areas
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of the South-East Pacific, the 1982 Jeddah Regional Convention for the Conservation
of the Red Sea and Gulf of Aden Environment, the 1983 Cartegena Convention for the
Protection and Development of the Marine Environment of the Wider Caribbean Region,
the 1985 Nairobi Convention for the Protection, Management and Development of the
Marine and Coastal Environment of the Eastern African Region, and the 1986 Noumea
Convention for the Protection of the Natural Resources and Environment of the South
Pacific Region. Id. The UNEP’s efforts have also proven key to the establishment of
treaties on ozone depletion. See Palmer, supra note 28, at 261 (“In my opinion, with-
out UNEP, the system to prevent ozone depletion now in place would not have been
developed.”).

In a document entitled the Hague Declaration on the Environment, several countries
called for the “new and more effective decision-making and enforcement mechanisms.”
The Hague Declaration on the Environment, done March 11, 1989, 28 I.L.M. 1308,
1309. In 1988, the President of the World Federation of United Nations Associations
proposed that a new mandate be issued to the United Nations Trusteeship Council to
protect the “planetary systems on which our security and survival depends, as well as
over the global commons.” Durwood Zaelke and James Cameron, Global Warming and
Climate Change — An Overview of the International Legal Process, 5 Am. U.J. Int’]
L. & Pol’y 249, 280 (1990). The World Commission on Environment and Develop-
ment, an expert group established by the United Nations, has called for the establishment
of a centralized mechanism headed by a United Nations High Commissioner for the
environment. Such a centralized mechanism would be responsible for investigating and
making reports on state compliance with core principles of international environmen-
tal law. See The World Commission on Environment and Development, Our Common
Future 308-51 (1987) (suggesting establishment of a mechanism for investigating and
reporting on compliance). More recently, commentators have called for the establishment
of an International Court for the Environment. Amedeo Postiglione, A More Efficient
International Law on the Environment and Setting up an International Court for the Envi-
ronment Within the United Nations, 20 Envtl. L. 321, 323 (1990). A number of other
international environmental scholars have also weighed in with their own proposals for
a central institution for the monitoring and enforcement of international environmen-
tal law. See Palmer, supra note 28, at 278-82 (proposing an International Environment
Organization).

See generally Greening International Law (Philippe Sands ed., 1993) (discussing UNCED
and the development of international environmental law). A few years prior to the
UNCED’s review, the UN General Assembly had set forth a framework, the System-
Wide Medium-Term Environment Programme, for the integration and implementation of
international environmental law. G.A. Res. 32/197, UN GAOR, 32nd Sess., Supp. No. 45,
at 121, UN Doc. A/32/45 (1977); United Nations, UNEP, System-Wide Medium-Term
Environment Programme for the Period 1990-5, UN Doc. UNEP/GC/SS.I/7/Add.1
(1988). Agenda 21 of UNCED, for example, outlined an extensive set of recommen-
dations for the institutionalization of international environmental law. See Edith Brown
Weiss, Introductory Note, United Nations Conference on Environment and Development,
31 L.L.M. 814, 814-15 (1992) (describing Agenda 21).

Convention on Biological Diversity, done June 5, 1992, 1760 U.N.T.S. 79, 31 L.L.M. 818
[hereinafter Convention on Biological Diversity]. The Convention was negotiated out of
a separate initiative by the UNEP. See Proceedings of the Governing Council at its Fif-
teenth Session, UNEP Governing Council, 15th Sess., Agenda Item 12 at 165, UN Doc.
UNEP/GC.15/12 (1989) (authorizing ad hoc working group to negotiate international
agreement on biological diversity).
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Marc Pallemaerts, International Environmental Law in the Age of Sustainable Develop-
ment: A Critical Assessment of the UNCED Process, 15 J.L. & Com. 623, 660 (1996)
(quotation omitted). Pallemaerts observes:

The Convention is no doubt legally binding, but is it any more “authoritative” than
[nonbinding statements], in the sense of imposing on the contracting parties precise
rules of conduct ...? [ ] Indeed, all of the substantive obligations of the parties relat-
ing to the identification and monitoring of the elements of biological diversity (Article 7);
to in situ conservation (Article 8) and to ex sifu conservation (Article 9); to sustain-
able use (Article 10); to incentives (Article 11), and to environmental impact assessment
(Article 14) are qualified by the phrase “as far as possible and as appropriate.”

Id. These would be called “illusory promises” in ordinary contract law.

The only regular institutional mechanism is that of regular meetings of the state par-
ties. Convention on Biological Diversity, art. 23, 1760 U.N.T.S. at 157, 31 LL.M. at
832. Implementation reports are called for, but there is no regular reporting requirement.
Rather, parties are to present reports “at intervals to be determined by the Conference of the
Parties.” Id. art. 26, 1760 U.N.T.S. at 159, 31 I.LL.M. at 834. This contrasts with the regular
reporting requirements laid down as part of the WTO. Trade Policy Review Mechanism,
April 15, 1994, WTO Agreement, Annex 3 (Treaties Binder 1, Treaties Booklet 3) L. &
Prac. World Trade Org. (Oceana) 1 (March 1995). For a brief description of the Trade Pol-
icy Review Mechanism, see Amelia Porges, Introductory Note, GATT: Multilateral Trade
Negotiations Final Act Embodying the Results of the Uruguay Round of Trade Negotia-
tions, 33 LL.M. 1125, 1129 (1994). A similar laxity characterizes the Convention’s dispute
settlement provisions. The Convention allows, but does not require, parties to submit a
dispute to compulsory arbitration or compulsory submission to the International Court of
Justice. Convention on Biological Diversity, art. 27, | 3, 1760 U.N.T.S. at 159, 31 .LL.M.
at 834. If the parties have not both so agreed, and cannot otherwise agree on a dispute
settlement process, the dispute is to be addressed through the Convention’s “conciliation”
process. Id. art. 27, 4, 1760 U.N.T.S. at 160, 31 I.L.M. at 834. This process results in a
“proposal for resolution of the dispute, which the parties shall consider in good faith.” Id.
Annex II, part 2, art. 5, 1760 U.N.T.S. at 169, 31 .LL.M. at 841.

Communication from the Secretariat of the Convention on Biological Diversity to the
Committee on Trade and the Environment, WT/CTE/W/116, | 3 (June 28, 1999), available
at http://www.wto.org.

Protocol on Substances that Deplete the Ozone Layer, opened for signature
September 16, 1987, 26 LL.M. 1541 [hereinafter Montreal Protocol]; see gener-
ally Elizabeth R. DeSombre, The Experience of the Montreal Protocol: Particularly
Remarkable, and Remarkably Particular, 19 UCLA J. Envtl. L. & Pol’y 49 (2000/2002)
(discussing Montreal Protocol).

See id. at 70 (describing the Multilateral Fund).

The Montreal Protocol explicitly addressed the issue of enforcement by calling on the
parties to consider and approve enforcement mechanisms in the future. See Montreal
Protocol, art. 8, 26 I.L.M. at 1556 (“The Parties, at their first meeting, shall consider and
approve procedures and institutional mechanisms for determining noncompliance with the
provisions of this Protocol and for treatment of Parties found to be in noncompliance.”).
See Communication from the Secretariat for the Vienna Convention and the Montreal
Protocol to the WTO Committee on Trade and the Environment, UNEP, WT/CTE/W/115,
917 (June 25, 1999), available at http://www.wto.org (stating that potential actions include
“assistance, caution or suspension of specified rights and privileges under the Protocol”
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and that “[t]hat the measures for noncompliance include assistance, on the assumption that
a Party’s noncompliance is not deliberate but only due to its inability, is a novel provision
introduced by the Parties to the Montreal Protocol”).

See id. | 18 (“So far, only the case of the Russian Federation and other Republics of the
former Soviet Union are before the Committee for noncompliance, on the basis of the
Secretariat’s report.”).

One patently frustrated NGO bemoaned an “unfamiliar network of haphazardly coor-
dinated [agencies] ... a fantasm, with mirage-like powers, a creaking and fragmented
process for deciding policy, and a surfeit of bureaucratic fiefdoms that consistently muster
inadequate resources to meet even the most urgent challenges.” United Nations Ass’n
of the USA, Uniting Nations for the Earth 33 (1990). Another commentator remarked,
“The problem is that rhetoric about the environment is far easier to produce than action,
and international forums tend on occasion to degenerate into ‘rhetoric-fests,” where
world leaders spout all the proper phrases but then go home and often fail to imple-
ment their internationally-formulated promises.” Ranee K. L. Panjabi, From Stockholm to
Rio: A Comparison of the Declaratory Principles of International Environmental Law, 21
Denv. J. Int’1 L. & Pol’y 215, 216 (1993).

See generally Paulsen K. Vandevert, The Uruguay Round and the WTO: A New Era Dawns
in the Private Law of International Customs and Trade, 31 Case W. Res. J. Int’l L. 107
(1999) (discussing private and public international law). More sophisticated commenta-
tors hasten to reject this distinction. See, e.g., John H. Jackson, International Economic
Law: Reflections on the “Boilerroom” of International Relations, 10 Am. U. J. Int’l
L. & Pol’y 595, 597 (1995) (“International Economic Law (IEL) can not be separated
or compartmentalized from general or ‘public’ international law. The activities and cases
relating to IEL contain much practice which is relevant to general principles of international
law, especially concerning treaty law and practice.”)

The public—private distinction in and of itself has come under extensive scrutiny. See,
e.g., Robert L. Hale, Coercion and Distribution in a Supposedly Non-Coercive State, 38
Pol. Sci. Q. 470, 470-94 (1923) (arguing that the distinction is invalid); Duncan Kennedy,
From the Will Theory to the Principle of Private Autonomy: Lon Fuller’s “Consideration
and Form,” 100 Colum. L. Rev. 94, 107 (2000) (“Classical legal thought should be asso-
ciated ... with a particular ordering of substantive principles around the public—private
distinction, iterated and reiterated at every level of doctrine.”); see also Thomas C. Grey,
Langdell’s Orthodoxy, 45 U. Pitt. L. Rev. 1, 48-9 (1983) (describing how the classical
legal structure imposes a value-laden and questionable distinction between those types
of lawmaking it describes as “private” and those it describes as “public”). For exam-
ple, contract law is normally viewed as private law, whereas securities law is viewed as
administrative law. Yet, both ultimately govern individual economic activity, and both are
formulated and enforced by public authorities including courts, legislatures, and agencies.
A difference might be that securities law primarily sets a framework for agency regulation,
whereas contract law primarily sets a framework for judicial regulation. This difference
clearly does not follow a literal public—private distinction, although it is the difference
that most reliably predicts how a particular body of economic law will be characterized.
Although critiques of the public—private distinction are quite warranted in my view, it
is not the point I want to make here. Rather, I am arguing here that even accepting this
distinction on its own terms, it has not been accurately applied to international trade law.
Hence the promulgation by the International Institute for the Unification of Private
Law of its guideline, Principles of International Commercial Contracts (the UNIDROIT
Principles). International Institute for the Unification of Private Law, Principles of Inter-
national Commercial Contracts (1994). For a discussion of the UNIDROIT Principles,
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see Joseph M. Perillo, Force Majeure and Hardship under the UNIDROIT Principles
of International Commercial Contracts, 5 Tul. J. Int’l & Comp. L. 5, 14-26 (1997);
see also Luiz Olavo Baptista, The UNIDROIT Principles for International Commercial
Law Project: Aspects of International Private Law, 69 Tul. L. Rev. 1209, 1209-24 (1995)
(explaining the UNIDROIT Principles). For a more general discussion, see Harold H. Koh,
The Globalization of Freedom, 26 Yale J. Intl L. 305 (2001).

Convention on Contracts for the International Sale of Goods, opened for signature April
11, 1980, 1489 U.N.T.S. 3, 19 L.LL.M. 668.

See, e.g., John H. Jackson, Book Review, 82 Am. J. Int’l L. 653, 653—4 (1988)
(“[TThe GATT has had to exist without the many institutional clauses found in normal
organization charters. These deficiencies are noted by the author, who describes many of
the fascinating circumstances of practice and evolution that have allowed the GATT to
exist as a pragmatic and reasonably effective legal order.”)

See Robert E. Hudec, Developing Countries in the GATT Legal System 30 (1987)
(describing developing-country compliance as a situation of “pro forma”). It should be
noted, however, that the principle of special and differential treatment enjoys a solid basis in
international law, both in form and substance. See Chantal Thomas, Balance-of-Payments
Crises in the Developing World: Balancing Trade, Finance and Development in the New
Economic Order, 15 Am. U. Int’1L. Rev. 1249, 1259-60 (2000) (describing the emergence
of the principle of special and differential treatment and its operation in the GATT).

The shortfalls in compliance were numerous. Industrialized countries, for their part,
engaged in substantial departure from GATT disciplines on textiles and agriculture. See
Olivier Long, Law and its Limitations in the GATT Multilateral Trade System 56 (1985)
(highlighting the practical enforcement techniques of the GATT). If developing coun-
tries had a less glaring problem with formal compliance, it was because they argued
that the principle of “special and differential treatment” should except them from many
GATT rules.

See generally David Kennedy, The International Style in Postwar Law & Policy, 1994
Utah L. Rev. 7 (discussing postwar attitudes toward international law).

See Long, supra note 48, at 94-8 (highlighting the practical enforcement techniques of
the GATT).

See G. Richard Shell, Trade Legalism and International Relations Theory: An Anal-
ysis of the WTO, 1995 Duke L.J. 829, 833 (“[T]The new WTO system represents a
stunning victory for international trade ‘legalists’ in their running debate with trade
‘pragmatists’ ....”); Chantal Thomas, Balance-of-Payments Crises in the Developing
World: Balancing Trade, Finance and Development in the New Economic Order, 15
Am. U. Int’1 L. Rev. 1249, 1250 (2000) (“[I]nstitutionally, the order has moved away from
‘pragmatism’ and toward ‘legalism.””); see generally Kenneth W. Abbott, The Many Faces
of International Legalization, 92 Am. Soc’y Int’l L. Proc. 57 (1998) (discussing causes
and effects of legalization in international politics); Miquel Montafa i Mora, A GATT
with Teeth: Law Wins over Politics in the Resolution of International Trade Disputes, 31
Colum. J. Transnat’l L. 103 (1993) (discussing resolution of trade disputes).

Sylvia Ostry, Reinforcing the WTO, Group of Thirty, Occasional Paper No. 56 (1998),
http://www.utoronto.ca/cis/wtogp30.pdf (last visited July 7, 2003) (describing the dispute
settlement mechanism as “the ‘jewel in the crown’ of the WTO”).

The WTO dispute settlement mechanism features the following novel reinforcements:
(1) a dispute resolution timeline of approximately 15 months (whereas disputes in the
GATT were not subject to any timeline, and the longest one ran for over a decade); (2) an
appellate review body (no such body existed in the GATT); (3) the virtually automatic
adoption of findings (findings can be rejected only by unanimous decision — by contrast,
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GATT findings were infrequently adopted because unanimous consent was required for
their adoption rather than their rejection); (4) an increase in the ease and likelihood of con-
crete sanctions for noncompliance through the authorization of retaliation by the adversely
affected party (such retaliation had occurred only once in the decades-long operation of
the GATT dispute resolution mechanism). See John H. Jackson et al., Legal Problems of
International Economic Relations, ch. 7 (3rd edn., 1995), for a general discussion of the
GATT/WTO dispute settlement system.

As of November 2002, the WTO dispute settlement mechanism had received 273
requests for consultation. See WTO, Dispute Settlement Body, Annual Report (2002),
Addendum, Overview of the State-of-Play of WTO Disputes, WT/DSB/29/Add.1,
sec. I (November 29, 2002) & WT/DSB/29/ Add.1/Corr.1 (December 10, 2002)
(listing requests for consultation), available at http://www.wto.org. By contrast, barely
over 100 panel reports were adopted under the GATT in its 40 years of operation.
GATT Panel Reports are available from the official GATT reporter, Basic Instru-
ments and Selected Documents (BISD). They can be viewed on the WTO website at
http://www.wto.org/english/tratop_e/dispu_e/gt47ds_e.htm.

For a general discussion of this issue, see Gregory Shaffer, WI'O Blue—Green Blues: The
Impact of US Domestic Politics on Trade—Labor, Trade—Environment Linkages for the
WTO'’s Future, 24 Fordham Int’1 L.J. 608 (2000).

See, e.g., Chantell Taylor, NAFTA, GATT, and the Current Free Trade System: A Danger-
ous Double Standard for Workers’ Rights, 28 Denv. J. Int’l L. & Pol’y 401, 401 (2000)
(voicing the concern that a “transfer of power” to “trade bureaucracies” is “producing dire
consequences for the environment, human rights, social welfare, agriculture, food safety,
workers’ rights, national sovereignty, and democracy itself”).

See Gunther F. Handl et al., A Hard Look at Soft Law, 82 Am. Soc’y Int’l L. Proc. 371,
371-3 (1988) (explaining concept of “soft law”).

See Paul H. Brietzke, Insurgents in the ‘New’ International Law, 13 Wis. Int’l L.J. 1,7
(1994) (describing a process in which those who seek to reform or expand public inter-
national law must often take “the ‘soft law’ route, in the hope that a binding customary
international law . .. will emerge eventually”); see generally R. R. Baxter, International
Law in “Her Infinite Variety,” 29 Int’l & Comp. L.Q. 549 (1980) (discussing variation
of norms in customary international law); Michael Bothe, Legal and Non-Legal Norms —
A Meaningful Distinction in International Relations?, 11 Neth. Y.B. Int’l L. 65 (1980)
(discussing distinction between legal and nonlegal norms in international relations); Oscar
Schachter, The Twilight Existence of Nonbinding International Agreements, 71 Am. J. Int’1
L. 296 (1977) (discussing obligations under nonbinding agreements).

See Stephanie Farrior, The International Law on Trafficking in Women and Children for
Prostitution: Making it Live up to its Potential, 10 Harv. Hum. Rts. J. 213, 252 (1997)
(““Concerted action and close cooperation among a range of governmental and nongovern-
mental bodies are integral to curbing trafficking for prostitution.”); Tamlyn Hunt, People or
Power: A Comparison of Realist and Social Constructivist Approaches to Climate Change
Remediation Negotiations, 6 UCLA J. Int’l L. & Foreign Aff. 265, 277 (2001) (describing
a “soft social constructivism” that “looks to the role of nonstate actors, in the form of
transnational advocacy networks (TANs), epistemic communities (ECs or transnational
epistemic communities, TECs), or NGOs in defining international law”). Examples of
such efforts abound in both international labor law and international environmental law.
See, e.g., Ruth Greenspan Ball, Developing a Culture of Compliance in the International
Environmental Regime, 27 Envtl. L. Rep. 10402, 10406 (1997) (arguing that the publicity
campaigns of NGOs, in part resulting from lawsuits, play an important role in increasing
compliance with international environmental law); Katherine Van Wezel Stone, 7o the
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Yukon and Beyond: Local Laborers in a Global Labor Market, 3 J. Small & Emerging
Bus. L. 93, 121 (1999) (“Soft regulation refers to a regulatory regime that is comprised of
an interwoven network of private sector actors and voluntary associations acting within
the context of market forces to establish and enforce rules of conduct. In the area of
labor rights, one would look to labor activists, trade unionists, enlightened firm managers,
academics, and progressive political leaders to fashion such a regime.”).

The fact-finding and reporting capabilities of the United Nations Human Rights Commis-
sion, the International Labor Organization, and the UNEP all exemplify this approach.
There was much rumination about these aspirations during the fiftieth anniversary year
of the United Nations. See, e.g., Saul H. Mendlovitz and Burns H. Weston, The United
Nations at Fifty: Toward Humane Global Governance, 4 Transnat’l L. & Contemp. Probs.
309, 311 (1994) (noting trend from “‘geopolitics’ to ‘geogovernance™ in the world order);
Carolyn L. Willson, The United Nations at Age Fifty: A Legal Perspective, 91 Am. J. Int’l
L. 762, 762-4 (1997) (book review) (commenting on attempts to assess effectiveness
of United Nations); see generally, The United Nations at Age Fifty: A Legal Perspective
(Christian Tomuschat ed., 1995) (reflecting on accomplishments and failures of the United
Nations).

In the UN system, the International Court of Justice (ICJ) performs this role. See Statute of
the International Court of Justice, art. 1, 1946 U.N.Y.B. 843, 843, UN Sales No. 1947.1.18
(establishing the ICJ as the United Nations’ judicial organ). For further discussion, see
Fifty Years of the International Court Of Justice (Malgosia Fitzmaurice and Vaughan Lowe
eds., 1996).

See Kenneth W. Abbott, GATT as a Public Institution: The Uruguay Round and Beyond,
18 Brook. J. Int’1L. 31, 33 (1992) (suggesting that GATT is a public institution with public
functions).

See Adelle Blackett, Whither Social Clause? Human Rights, Trade Theory and Treaty
Interpretation, 31 Colum. Hum. Rts. L. Rev. 1, 60 (1999) (noting that the new dis-
pute settlement mechanism calls for interpreting the WTO agreement in accordance with
customary public international law rules of interpretation).

See Robert Howse and Makau Mutua, Protecting Human Rights in a Global Economy:
Challenges for the WTO 19 (Int’l Centre for Human Rts. & Democratic Dev., 2000)
(arguing that human rights law and humanitarian law require an interpretation of WTO
law, particularly that concerning patents in TRIPS, that eases access to AIDS drugs in
countries, like South Africa, facing epidemics).

See, e.g., Press Release, WTO, 647 Non-Governmental Organizations Eligible to Attend
the Doha Ministerial (August 13, 2001) (celebrating widespread NGO interest in Doha
conference, but lamenting that logistical concerns limited each NGO to only one
representative), available at http://www.wto. org/english/news_e/pres01_e/pr240_e.htm.
See, e.g., Paul B. Stephan, The New International Law — Legitimacy, Accountability,
Authority, and Freedom in the New Global Order, 70 U. Colo. L. Rev. 1555, 1560 (1999)
(noting that one example of international obligations forcing domestic agencies to alter
their substantive rules would be technocrats from the WTO compelling Americans to
“tolerate dirtier gasoline and, ultimately, breathe dirtier air”); Sara Dillon, Fuji-Kodak,
the WTO, and the Death of Domestic Political Constituencies, 8 Minn. J. Global Trade
197,207 (1999) (“The dull, technocratic language of WTO law serves to conceal its essen-
tial radicalism. A number of the principal cases recently decided at the WTO, however,
demonstrate that the WTO is now capable of brusquely undoing the legislative will of
national constituencies as expressed in domestic legislation.”).

See WTO, Community/Forums Page, at http://www.wto.org/english/forums_e/forums_
e.htm (last visited July 7, 2003) (containing information and links to discussions about
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WTO issues and NGO-related activities at the WTO); see also General Council, Guide-
lines for Arrangements on Relations with Non-Governmental Organizations, WT/L/162,
{2 (July 23, 1996) (adopting guidelines on relations with NGOs that “recognize[] the role
NGOs can play to increase the awareness of the public in respect of WTO activities”),
available at http://www.wto.org.

See Robert E. Hudec, The New WTO Dispute Settlement Procedure: An Overview of the
First Three Years, 8 Minn. J. Global Trade 1, 14 (1999) (anticipating that, because inter-
national legal systems depend on voluntary member government compliance, the WTO
legal system cannot expect unanimous governmental compliance with its legal rulings).
See id. at 3—4 (noting boldness of the WTO dispute settlement initiative and legal rigor of
new procedures).

See Montafia i Mora, supra note 51, at 178 (explaining that many scholars prefer
informalism in international economic law rather than rigid mechanisms).

See Hudec, supra note 69, at 12 (displaying skepticism that member countries will be
receptive to greater legal discipline in the WTO system).

See, e.g., Montafia i Mora, supra note 51, at 151-3 (voicing misgivings about the
plausibility of the WTO appellate review system).

See, e.g., Hudec, supra note 69, at 14 (suggesting that the first three years of the WTO
and its dispute settlement system was a “considerable initial success”).

See Success in Singapore, WTO Focus (World Trade Org., Geneva, Switz.), January 1997,
at 1, 1 (reporting Chairman Yeo Cheow Tong’s view that the conference was successful in
reaching agreements on multilateral trading system and a plan of action for underdeveloped
countries), available at http://www.wto.org/ english/res_e/focus_e/focus15_e.pdf.

See John H. Jackson, The Perils of Globalization and the World Trading System, 24
Fordham Int’1 L.J. 371, 375 (2000) (focusing on the “institutional” causes for the “failure
of Seattle”). But see Timothy M. Reif and Viji Rangaswami, Joltin’ Joe has Left and
Gone Away — Embracing Change: The Way Forward for US Trade Policy and the WTO,
32 Law & Pol’y Int’l Bus. 427, 437-46 (2001) (arguing that the Seattle debacle occurred
because institutional reform of the WTO has not gone far enough in increasing public
input, heightening sensitivity to fairness, and implementing legislative processes).

See Joseph Kahn, Swiss Forum has its Focus on Memories from Seattle, NY Times,
January 29, 2000, at C1 (noting that “government officials have stressed that the fail-
ure of trade talks owes more to negotiating positions taken by WTO members than to the
influence of demonstrators”).

See Daniel Pruzin, WTO: Diplomats Say Seattle Scars too Tender to Permit Big Push
for WTO Trade Round, BNA Int’l Trade News Daily, December 15, 1999 (noting that
the breakdown of talks in Seattle preventing WTO members from fulfilling their com-
mitment made “at the end of the Uruguay Round in 1994 to begin new negotiations
on agriculture and services by 2000”); see also Daniel Pruzin, WTO: Moore Outlines
Incremental Approach Towards New Round of WTO Talks, BNA Int’l Trade Daily News,
February 3, 2000 (describing collapse of meeting after members could not resolve differ-
ences over the framework and objectives for agriculture talks, refusal of the United States
to consider new negotiations on antidumping rules, and inclusion of labor standards on
the WTO’s work agenda).

Ministerial Conference, Singapore Ministerial Declaration, para. 20, WT/MIN(96)/DEC
(December 18, 1996), available at http://www.wto.org, reprinted in 36 I.L.M. 220, 226
(1997).

See WTO: Trade Officials Seek Doha Breakthrough, but Few Changes Occur in WTO
Stances, International Trade Daily, June 7, 2001 (stating that 35—40 of the WTO’s 141
members support negotiations on competition, with support strongest among Europe and
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Latin America and with opposition strongest from the United States, among others); see
also WTO: Business Groups Say too Early for WTO to Set Framework for Competition
Policy, BNA Int’]l Trade Daily News, September 14, 1999.

See GATT 1947, pmbl., 61 Stat. at A11, 55 UN.T.S. at 194 (avowing a commitment to
“expanding the production and exchange of goods”); WTO Agreement, pmbl. [Treaties
Binder 1, Marrakesh Declaration Booklet] L. & Prac. World Trade Org. (Oceana) at 7, 33
LL.M. at 1144 (1994) (establishing a commitment to “expanding the production of and
trade in goods and services”).

See, e.g., Office of the United States Trade Representative, Report on Trade Expansion

Priorities Pursuant to Executive Order 13116, 66 Fed. Reg. 23064, 230667 (May 7, 2001)
(identifying 12 recent international trade disputes, including five IP issues).

See, e.g., Meredith A. Harper, International Protection of Intellectual Property Rights
in the 1990s: Will Trade Barriers and Pirating Practices in the Audiovisual Industry
Continue?, 25 Cal. W. Int’l L.J. 153, 162 (1994) (“To remain a dynamic force in today’s
global economy, the United States must abolish trade barriers and foster the growth of the
audiovisual industry while simultaneously guaranteeing effective protection for owners
of intellectual property rights.”).

See F. Scott Kieff, Property Rights and Property Rules for Commercializing Inventions, 85
Minn. L. Rev. 697, 735 (2001) (asserting that “the power to restrict output is paradoxically
essential to providing incentives for the market to generate output” and that “[r]ights of
exclusion facilitate efforts for the social ordering and bargaining around inventions that
are necessary to generate output”).

See Laurinda L. Hicks and James R. Holbein, Convergence of National Intellectual Prop-
erty Norms in International Trading Agreements, 12 Am. U. J. Int’] L. & Pol’y 769, 771
(1997) (“There is an inherent conflict . . . between the free circulation of goods and services
across countries’ borders and the exclusive right of intellectual property owners to explore
their creation at the exclusion of others, thus restricting the free circulation of goods and
services within the common market.”); see also Paul S. Grunzweig, Note, Prohibiting the
Presumption of Market Power for Intellectual Property Rights: The Intellectual Property
Antitrust Protection Act of 1989, 16 J. Corp. L. 103, 103—4 (1990) (noting that “[a]t their
core, the policies that drive the patent laws and the antitrust laws of the United States
always will conflict”).

See, e.g., Ruth Gana Okediji, Copyright and Public Welfare in Global Perspective, 7 Ind.
J. Global Legal Stud. 117, 1634, 183 (1999) (suggesting that the push for heightened IP
protection focuses too much on domestic concerns and largely ignores global economic
effects, including disincentives to buy protected products).

See, e.g., Jan D’Alessandro, Note, A Trade-Based Response to Intellectual Property
Piracy: A Comprehensive Plan to Aid the Motion Picture Industry, 76 Geo. L.J. 417,
453—4 (1987) (describing efforts of countries, including the United States, to include IP
protection in GATT); Horacio Teran, Intellectual Property Protection and Offshore Soft-
ware Development: an Analysis of the US Software Industry, 2 Minn. Intell. Prop. Rev. 1,
58-9(2001) (concluding that Westerners’ long-term exploitation of indigenous knowledge
and resources has reduced the confidence of indigenous peoples in Western system of IP);
see also Joel R. Reidenberg, Trade, TRIPS and NAFTA, 4 Fordham Intell. Prop. Media
& Ent. L.J. 283, 283 (1993) (“While the expansion of intellectual property protection
around the world can be attributed to American trade pressure, the trade framework will
constrain any country’s ability to take unilateral measures against infringements of intellec-
tual property rights.”); Marshall A. Leaffer, Protecting United States Intellectual Property
Abroad: Toward a New Multilateralism, 76 Iowa L. Rev. 273, 282 (1991) (explaining that,
although they seek access to IP as important to their development, developing countries
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resist allocating resources to enforcement of IP rights because doing so devotes too many
resources to protecting foreign interests).

See Evelyn Su, The Winners and the Losers: The Agreement on Trade-Related Aspects
of Intellectual Property Rights and its Effects on Developing Countries, 23 Hous. J.
Int’l L. 169, 171 (2000) (noting adoption of TRIPS agreement at 1994 Marrakesh
summit).

See Hakan Nordstrom and Scott Vaughan, WTO Special Study, Trade and Environment
36-8 (1999) (concluding that “superior environmental performance” does not always
reduce profitability).

See id. at 51-2 (discussing the “tradeoff between production of goods and environmental
quality” that changes with increases in income level).

See id. at 40—6 (suggesting that environmental regulations are not of primary importance
in competitiveness and in location decisions).

See Clyde Summers, The Battle in Seattle: Free Trade, Labor Rights, and Societal Val-
ues, 22 U. Pa. J. Int’l Econ. L. 61, 67 (2001) (arguing that “[o]bservance of these core
labor rights” such as those prohibiting forced labor, child labor and discrimination “would
have minimal impact on labor costs”). Increased freedom of association may well lead
to increased union formation, which will then lead to more success in the introduction
of certain concessions to labor, such as increased wages and safety measures and shorter
workweeks. These concessions would almost certainly raise the marginal cost of labor.
A better argument, therefore, is that increased productivity stemming from improved
employment conditions will increase profit more than any increased labor costs.

See Organization for Econ. Co-operation & Dev., Trade, Employment, and Labour Stan-
dards: A Study of Core Workers’ Rights and International Trade 80-2 (1996) (discussing
how core labor standards can improve efficiency of market outcomes); see also Blackett,
supranote 64, at 49 (suggesting that “higher labor standards may increase competitiveness
and productivity”).

See Klaus Topfer, Statement to the WTO Symposium on Trade, Environment and
Sustainable Development (March 17, 1998) (stating that trade can influence world
conditions to encourage environmental sustainability and social justice), available at
http://www.grida.no/news/index.cfm?requestedItemId=588 (last visited July 7, 2003).
Palmer, supra note 28, at 259.

This statement should not be mistaken for the proposition that there is a monolithic point
of view held by the developing world. A wide range of views on linkage exist, of course,
both within developing countries and between them. See Chantal Thomas, Should the
WTO Incorporate Labor and Environmental Standards?, Washington & Lee Law Review
(forthcoming). Notwithstanding this complexity, the most salient voices have been those
of developing-country governments strongly opposed to linkage of trade with labor and
environmental standards within the WTO.

See Third World Intellectuals and NGOs Statement Against Linkage (TWIN-SAL), avail-
able on Professor Jagdish Bhagwati’s university webpage, www.columbia.edu/~jb38/
TWIN_SAL.pdf.

See Robert E. Hudec, Developing Countries in the GATT Legal System 143-5 (1987).
See Brenda A. Jacobs, Integration of the US Textile Quota Program into WTO Rules,
in Practicing Law Inst., The Commerce Department Speaks on International Trade &
Investment 359, 361 (1998) (“Despite all the fiery rhetoric and loud laments by the US
domestic industry, three years after implementation of the WTO Agreement on Textiles
and Clothing (ATC), a point by which the gradual process should be yielding some tan-
gible effects, in fact import restraints in this sector are tighter than ever.”); Mark Ritchie
and Kristin Dawkins, WTO Food and Agricultural Rules: Sustainable Agriculture and



(’I 32 Chantal Thomas >

100

101

102

103

104

105

106

107

108

the Human Right to Food, 9 Minn. J. Global Trade 9, 10 (2000) {noting that “the inten-
sity and sensitivity of agricultural issues is greater than in the past and that agricultural
issues would be the dominant and most difficult issue” in upcoming WTO negotiations
[citing Secretary of Agriculture Dan Glickman, Speech to the Center for Strategic and
International Studies (June 16, 1999)]}.

For instance, the United States has failed to approve several key labor and environ-
mental agreements. See John J. Fialka, Nations Approve Rules for Kyoto Pact Without
US, Wall St. J., July 24, 2001, at A2 (reporting US objections to international envi-
ronmental agreement on climate change); see also Virginia A. Leary, Workers’ Rights
and International Trade: The Social Clause (GATT, ILO, NAFTA, US Laws), in 2 Fair
Trade and Harmonization: Prerequisites for Free Trade? — Legal Analysis 177, 188
(Jagdish Bhagwati and Robert E. Hudec eds., 1996) (describing the “shameful record
that places the United States among the countries that have ratified the fewest ILO
conventions”).

Of course, there are many reasons to believe that poor countries, or at least significant
populations therein, stand to benefit from such protections.

Indian Proposal says Developing Countries should get Patent, Trademark Concessions,
6 Int’l Trade Rep. (BNA) 953, 953 (July 19, 1989) (reporting that Third World countries,
led by Brazil and India, argued that IP “should be dealt with by the World Intellectual
Property Organization” rather than be included in GATT).

See Chantal Thomas, Balance-of-Payments Crises in the Developing World: Balanc-
ing Trade, Finance and Development in the New Economic Order, 15 Am. U. Int’l L.
Rev. 1249, 1260-1 (2000) (discussing political trends leading to deferential approach by
industrialized countries toward Third World nations in applying GATT with cognizance
of political issues facing those states).

See Agreement on Agriculture, April 15, 1994, WTO Agreement, Annex 1A [Treaties
Binder 1, Treaties Booklet 1] L. & Prac. World Trade Org. (Oceana) 27, 27 (March 1995)
(calling on developed countries to take into account the “particular needs and conditions”
of developing countries in increasing markets for their agricultural products); Agreement
on Textiles and Clothing, April 15, 1994, WTO Agreement, Annex 1A [Treaties Binder 1,
Treaties Booklet 1] L. & Prac. World Trade Org. (Oceana) 77, 77 (March 1995) (recalling
agreement that “special treatment should be accorded to the least-developed countr[ies]”).
See Edmund W. Sim, Derailing the Fast-Track for International Trade Agreements,
5 Fla. Int’l L.J. 471, 484-5 (1990) (noting that “[e]mbittered textile lobbyists threat-
ened to ‘do whatever is necessary’” to forestall concessions on textiles, and that others
were “implacable opponents of the Uruguay Round,” although some agricultural sectors
supported trade negotiations in the hopes of increasing their overseas market share).

See Weiss, supra note 31, at 81415 (outlining areas of concern and priorities relating to
sustainable development and implementing economic progress while using resources in
clean and efficient manner).

See Montreal Protocol, arts. 10, 12, 26 L.L.M at 1557-9 (discussing the funding and
technical assistance mechanisms of the Montreal Protocol). For a discussion of the cost
of compliance, framed as transfer of “administrative technology,” see Chantal Thomas,
Transfer of Technology in the Contemporary International Order, 22 Fordham Int’l L.J.
2096 (1999).

However, it is important to note that, in many cases, integrating trade, labor, and environ-
mental regulations would impose no new obligations on member states. Particularly with
respect to the most salient international agreements on labor and the environment, most
rich and poor countries have reached agreement. See ILO, International Labour Standards
Ratifications, at http://webfusion.ilo.org/public/db/standards/normes/appl/ (listing current
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status of labor agreement ratification); see also UNEP, Environmental Conventions, at
http://www.unep.org/SEC/env3.htm (listing current status of environmental convention
ratification). The fact that poor countries have already formally assumed these obligations
seems to weaken any legitimate protest on their part to integrating into a regime that might
provide more effective enforcement. See Clyde Summers, The Battle in Seattle: Free
Trade, Labor Rights, and Societal Values, 22 U. Pa. J. Int’l Econ. L. 61, 67 (2001) [“It is
ironic that Egypt, Brazil, Indonesia, and Pakistan, which were among those most vocal in
opposing the (proposal to incorporate labor discussions into WTO talks in Seattle) have
ratified conventions on all of these subjects, with the exception of Pakistan’s failure to ratify
a convention on child labor. They expressed outrage that (President) Clinton would sug-
gest (in his proposal on labor) that they should be required to observe the conventions that
they had ratified.”] As Jose Alvarez has argued, however, state accession to international
law instruments is often conditional precisely on their relatively weak enforceability and
the relatively high autonomy in determining compliance that results. See Jose E. Alvarez,
How not to Link: Institutional Conundrums of an Expanded Trade Regime, 7 Widener L.
Symp.J. 1, 1 (2001) (noting that the WTO is rare among international law regimes because
it “secures at least procedural (if not always substantive) compliance”); see also Oona A.
Hathaway, Do Human Rights Treaties Make a Difference?, 111 Yale L.J. 1935 (2002).
See Chantal Thomas, Trade-Related Labor and Environment Agreements? 5 Journal of
International Economic Law 791, 799-816 (2002).
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C 1 INTRODUCTION )

States cooperate and create international agreements to deal with problems that arise
as a result of their interdependence. To the extent that the actions and decisions of one
State (or its citizens) may affect the welfare of another State (or its citizens), negatively
or positively, there is room for negotiation and potential cooperation among the two
States to minimize joint costs or maximize joint benefits. International trade and inter-
national environmental law involve economic, ecological, technological, and social
interdependencies that make international cooperation desirable. If transaction costs
were zero, information was perfect, and States were of equal bargaining power, we
might expect effective agreements to be reached frequently. In the real world, however,
there are impediments to cooperation, including transaction costs associated with
identifying interdependencies and opportunities to cooperate, communicating pref-
erences, obtaining “approval” of domestic constituents, negotiating and implementing
a workable agreement, monitoring, facilitating, and enforcing compliance; uncertain-
ties associated with payoffs, time horizons, and information generally; and strategic
considerations associated with static and dynamic bargaining positions, asymmetric
information, asymmetric preferences, and opportunism through actual or threatened
intentional noncompliance. In the absence of a supranational government, States often
find themselves in need of governance structures, or “institutions,” to facilitate coop-
eration, prevent and resolve conflicts, and generally serve as a locus for coordination,
information sharing, and other important activities that assist States in overcoming
these impediments.

States often cooperate by creating international law and by complying with the
commitments they have undertaken. We do not live in a world dominated by anarchy, but
rather we live in a world in which international rules, norms, and other products of coop-
erative decision making effectively constrain the behavior of States and private actors
in many areas. Even when States are not perfectly constrained and find it necessary to
breach or not comply fully with an obligation, the existence of international law influ-
ences the manner in which and degree to which States deviate from the rule. Moreover,
beyond the law itself, other institutions play a significant role in discouraging a breach
or encouraging compliance and affecting the manner in and degree to which States
breach or comply with international commitments. This chapter develops an analytical
framework for comparing legal regimes and their evolution, with a particular emphasis
on the role of compliance institutions.

At the outset, it is necessary to explain what is meant by the term “compliance.”
Compliance is the degree to which a State behaves in a manner that conforms to its
legal obligations (Jacobson and Brown Weiss, 1998a; Victor et al., 1998). Scholars
have drawn important distinctions between treaty implementation, compliance, and
effectiveness (Jacobson and Brown Weiss, 1998a, pp. 1, 4-5 and table 1). Generally,
implementation refers to the (domestic) actions that States take to give effect to interna-
tional commitments, and effectiveness refers to the degree to which the treaty objectives
are met (Jacobson and Brown Weiss, 1998a, pp. 1, 4-5 and table 1). Although strict
compliance with treaty obligations alone does not ensure that the underlying prob-
lem motivating international cooperation will be effectively addressed,' this chapter
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nonetheless focuses on compliance, adopting “the widespread belief that an agreement
is likely to be more effective the greater the degree to which its parties comply with
its obligations” (Knox, 2001, p. 1, n. 1). Moreover, as described below, “compli-
ance institutions” are broadly defined to encompass institutions designed (by parties)
to modify parties’ incentives to comply with obligations, including those institutions
that modify parties’ obligations over time so as to facilitate compliance and improve
the effectiveness of the regime.?

States entering into an international agreement perceive ex ante an ex post compliance
dilemma. In simple terms, given the lack of supranational adjudicative and enforcement
bodies to “guarantee” compliance,® there is a risk to State A (and other parties) that
State B will sign on but not comply with its obligations. Of course, State B faces the
risk that State A (and other parties) will do the same. The perception of this dilemma
prior to negotiations may affect negotiations primarily in two dimensions. First, the
perceived dilemma may affect the substantive commitments that States are willing to
undertake — possibly leading to overblown commitments that some parties do not intend
to honor fully or to minimal commitments that may easily be met. On the one hand,
opportunistic States may attempt to push the level of commitments higher (than would
be the case in the absence of the compliance dilemma) so as to free ride on the actions
of others or simply to experience relative gains by not bearing the same costs as others.*
On the other hand, nonopportunistic States may push the level of commitments lower to
counteract such pressures. Of course, the degree to which strategic misrepresentations
and attendant reactions cause negotiations to diverge from the commitment levels that
would result in the absence of the compliance dilemma depends on the information
held by the negotiators regarding each other’s preferences, intentions, and capabilities.
Second, in addition to affecting substantive commitments, perception of the compliance
dilemma may prompt States to set forth dispute resolution and/or other compliance
procedures in international agreements. Some such institutions dynamically alter both
the incentives to comply with existing commitments and the commitments themselves.
The approach taken in various international agreements for dealing with the compliance
dilemma varies considerably.

This chapter begins to compare the strategic, institutional approaches taken in inter-
national trade and international environmental agreements and attempts to explain
the role of “compliance institutions” in facilitating coordination of State behavior.
Accordingly, after a brief introduction, the chapter sets forth an analytic framework
that provides a useful tool for comparing the ways in which States deal with the compli-
ance dilemma in different contexts. The chapter then applies the framework to compare
compliance institutions in international trade and international environmental regimes.
This latter part of the chapter is necessarily a preliminary assessment; a complete
analysis is simply beyond the scope of this chapter and is left for future work.

International trade and international environmental law reflect considerably differ-
ent evolutions of international law in part due to evolving institutional approaches to
compliance. For example, international trade law has evolved into a relatively strong
version of public international law in large part because of the evolution of innova-
tive compliance institutions, particularly the WTO dispute settlement understanding.
This compliance institution has enabled States to effectively coordinate their behavior
around explicit substantive legal obligations with a credible means of detecting and
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evaluating violations and prospectively sanctioning on-going violations. This institu-
tion embodies a legalistic approach to international cooperation, which works well
in the trade context for various reasons associated with the nature of the underlying
dilemma faced by States.

Recent innovations in international environmental law have also enabled States
to effectively coordinate their behavior, but not typically in the legalistic manner
accomplished in trade. Instead, progress in international environmental “regimes’
involves varying degrees of binding and nonbinding commitments and multifaceted
compliance systems. The compliance systems tend to be facilitative and directed at
encouraging compliance through positive incentives rather than discouraging noncom-
pliance through the possibility of sanctions. This “management-oriented” approach to
international cooperation works well in the environmental context for various reasons
associated with the nature of the underlying problem motivating cooperation among
States.

Interestingly and importantly, both international trade law and international environ-
mental law are still evolving and, in a sense, “learning” from each other and adopting
successful institutional innovations made in one issue area to work to the benefit of
the other. For example, the WTO regime increasingly relies on managerial-type institu-
tions to encourage cooperation in pursuit of trade liberalization by existing and potential
members. These institutional developments range from the Trade Policy Review Mech-
anism, which periodically evaluates domestic implementation and compliance with
trading rules, to capacity-building programs and financial and technical assistance.
Furthermore, international environmental regimes increasingly include enforcement-
oriented institutions, ranging from legalistic adjudication to compliance panels with
authority to impose sanctions of various types.

The structure of this chapter is as follows. Section 2 sets forth a game theoretic
framework for analyzing State cooperation in framing, forming, and complying with
international agreements. Section 3 then applies the framework in two subsections: the
first applies the analytic framework to international trade, focusing on the GATT/WTO
system and its compliance institutions. The second applies the analytic framework
to international environmental law, focusing on the international regime that regu-
lates ozone-depleting substances (the “Ozone regime”) and its compliance institutions.
Attention is given to these regimes and compliance institutions because they are often
considered as models for the development of institutions in related areas of international
law and are increasingly the focal point of interdisciplinary legal issues.

C 2 ANALYTIC FRAMEWORK )

2.1 Introduction

Game theory provides a useful framework for analyzing international cooperation and
institutions.” It provides a relatively straightforward model of decision making by enti-
ties in situations where their decisions are interdependent and they face conflicting
strategic incentives. The primary variables are the players (States), possible actions
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(cooperate/comply or defect/breach), and outcomes (payoffs), which together consti-
tute the rules of the game. Other important factors include information, strategies, and
the number of iterations (how many times will the game be played). When the rules of
the game are set, one can predict an equilibrium (or set of equilibriums), in terms of
expected actions and outcomes. International cooperation has often been analyzed as
a Prisoners’ Dilemma or some variant thereof, described below.

As with any theoretical framework, it is important to recognize that there are a
number of assumptions in play. In fact, consideration of the assumptions themselves
provides insight into the complexities that shape international cooperation. Game theo-
retic analysis focuses on States as “players” and assumes that States are unitary rational
actors acting to maximize their “individual” welfare. Of course, this assumption builds
on additional assumptions that may not hold up perfectly in all cases. Although the point
here is not to debate the fine details, it is important to recognize that (1) the actions
taken by States are the products of complicated domestic and international processes
involving public and private actors and institutions; (2) numerous public actors within
State governments have active roles in international negotiations, implementation of
agreements, decisions whether and to what extent to comply with commitments, and
other State actions;® and (3) defining a State’s “individual welfare” is itself a compli-
cated task, particularly given the fact that States sometimes act in the best interest of
a particular domestic group rather than the country as a whole.

Acknowledging these complications, this chapter nonetheless folds them into the
game theoretic framework. In reality, States are the dominant (although by no means
exclusive) actors in international relations and the primary sources of international
law. The international agreements considered in this chapter are agreements among
States to undertake commitments and to create compliance institutions. Thus, as far as
commitments and compliance are concerned, it seems reasonable to say that ultimately,
“the State” undertakes commitments and “the State” either complies or does not comply
with its commitments. Although not discussed in detail here, international agreements
create complicated webs of legal (and nonlegal) relationships such that compliance
with and the effectiveness of an agreement may depend on the actions of both States
and private actors.” While actions by domestic (public or private) actors may lead to
State noncompliance, States remain “responsible” for the commitments undertaken in
an international agreement (of course, what “responsibility” means depends on the
compliance institutions involved).

States make decisions based on some notion of expected payoffs (i.e., cost—benefit or
welfare analysis). It is clear that decisions are not made solely on the basis of “national
welfare” or some objective evaluation of aggregate individual preferences within a
country, because domestic processes are imperfect and often involve a competition
among domestic preferences.!” Moreover, because States act through people, such
as politicians and bureaucrats, the individual preferences and biases of those people
may skew perceived payoffs from particular decisions away from the socially optimal
ideal.!" Again, the point here is not to fully model the processes by which payoffs are
perceived by States (or delegated decision makers). It should be sufficient for the pur-
poses of this chapter to highlight that States make decisions based on an estimation of
expected payoffs and that ultimate payoffs are uncertain and are subject to continuous
reevaluation by relevant decision makers. The extent to which the relevant measure of
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payoffs is “national welfare” as opposed to “politicians’ welfare” (or the most power-
ful domestic interest’s welfare) varies among States and across issue areas. In fact, as
described below, the payoff structure in both international trade and international envi-
ronmental games depends on both measures: the payoffs associated with cooperation
are generally diffuse, widespread, long term, and arguably more closely linked to per-
ceptions of national welfare while the payoffs associated with defection are generally
concentrated among particular industry groups, short term, and more closely linked to
the welfare of politicians and special interests. Rather than belabor the point that there
are important limitations in the underlying assumptions that States are unitary rational
actors that make decisions with the intent to maximize national welfare, it is sufficient
for the purposes of this chapter to “soften” the assumptions, flexibly apply the game
theoretic framework, and keep in mind its limitations.'?

2.2 The Basic Games

The Prisoners’ Dilemma is a commonly told story that describes the difficulty of getting
two parties to cooperate when the action taken by each party affects the welfare of
the other (i.e., interdependency).'® Suppose that two parties, i and j, face a decision
regarding whether or not to cooperate with each other and that the following payofts
are expected by each:

Prisoners’ Dilemma Party j
Cooperate Defect

Cooperate 3, 3 1,4
Party i
Defect 4,1 2,2

If both parties cooperate, each receives a payoff of 3 for a total of 6. If both parties do
not cooperate (or defect), then each only receives a payoff of 2, for a total of 4. Finally,
if one party cooperates and the other defects, then the cooperator receives a payoff of 1
and the defector receives a payoff of 4, for a total of 5. The mutually beneficial solution
is for both to cooperate and receive joint benefits of 6. However, each party knows
that it can get a better individual payoff if it defects and the other party cooperates.
Moreover, each party knows that if it cooperates and the other party defects, then the
cooperator will only get a payoff of 1, and therefore it would have been better off had
it also defected. In other words, if each party knows what the payoff structure looks
like ex ante'* and must decide whether or not to cooperate, each party will reach the
conclusion that it is in the party’s best interest to defect — if party i cooperates, party
J is better off defecting (4 > 3), and if party i defects, party j is better off defecting
(2 > 1). Thus, in the end, each party has a dominant strategy to defect (Carlson,
2000; Axelrod, 1984). Achieving cooperation in the face of this incentive structure
requires mutual assurance in some form or other. Where an enforceable agreement
between the parties can be reached (e.g., a contract between two individuals enforceable
under domestic law), cooperation is possible, although not guaranteed (transaction
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costs, uncertainty, opportunistic behavior, strategic bargaining, and other factors may
inhibit effective cooperation by contracting). Other forms of assurance mechanisms
include reputation and the expectation of future interactions between the same parties
as well as linking the outcome in a particular game to actions taken in other unrelated
games between the parties. Importantly, assurance mechanisms are intended to make
cooperation the dominant strategy by altering the expected payoffs, whether by expected
damages for breach of contract, reputational harm, or costs inflicted in future iterations
or other linked games in the event of defection, or by expected side-payments for
contractual performance, reputational gains, or benefits gained in future iterations or
other linked games (perhaps through the promise of continued cooperation) in the event
of cooperation.

The counterpart to the Prisoners’ Dilemma game is a game called Harmony.'> Again,
suppose that two parties, i and j, face a decision regarding whether or not to cooperate
with each other but that the following payoffs are expected by each:

Harmony Party j
Cooperate Defect
Cooperate 4, 4 2,3
Party i
Defect 3,2 1,1

In contrast to the Prisoners’ Dilemma, both parties have the dominant strategy to coop-
erate, hence, the name Harmony. The primary impediment to cooperation where the
interdependence among States gives rise to a Harmony game is identification of such a
situation. In other words, once identified, States should be able to reach an agreement
without much concern over (non)compliance. Coordination or standardization prob-
lems give rise to a Harmony game. International aviation rules are often cited as an
example (Raustiala, 2000, p. 400; Chayes et al., 1998). Once the rules are established
and “parties understand the rules, no actors have incentives to violate them” (Raustiala,
2000, p. 400; Chayes et al., 1998). Moreover, due to potential network externalities,
nonparties have an incentive to adopt the rules as well.

The Prisoners’ Dilemma and Harmony represent two extremes where players have
symmetric dominant strategies and incentives to negotiate a cooperative solution.'¢
There are variations of the basic two-player scenario that involve asymmetries in strate-
gies. For example, in the game called Suasion, party j has a dominant strategy to defect
but party i does not have a dominant strategy.

Suasion Party j
Cooperate Defect

Cooperate 4,3 2,4
Party i
Defect 5,1 1,2
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If party i knows what the payoff structure looks like though, it will cooperate
because it expects party j to defect. In order to maximize joint benefits through
mutual cooperation, party i must make a side-payment to party j to adjust the payoff
structure. Finally, in the game called Chicken, neither party has a dominant strategy.'’
Although maximizing joint benefits requires that at least one party cooperate, each
party would prefer to defect and allow the other party to cooperate and thereby realize a
relative gain.

These simple games highlight the importance of interdependent decision making
and the need for identifying problem structures and opportunities to devise cooperative
solutions. Of course, the real world is not so easily simplified. The rules of the game —
number and identity of participants, range of options, payoff structures, number of
iterations (or times that the game is played in succession) — are often considerably
more complex, as are the mechanisms used to coordinate behavior.

First, the number and identity of (potential) participants are particularly important
considerations for compliance purposes. In some cases, the scope of the interdepen-
dency problem may require the cooperation of only a small number of States while
in other cases a large coalition of States may be necessary. Generally, it is easier to
coordinate behavior among a smaller group, in part because it is easier to bargain
and in part because it is easier to monitor compliance and overcome the compliance
dilemma. Apart from the numbers, the importance and identity of particular participants
may stifle or facilitate cooperation. The participation of a particular State (or group of
States) may be essential in successfully dealing with a particular problem, in which
case that State gains leverage that can be exploited during negotiations and potentially
re-exploited thereafter depending on the nature of the compliance institutions adopted.
In addition, the presence of a State (or group of States) with the resources, power, and
will to encourage/coerce participation during negotiations; to provide administrative,
financial, or technical assistance; or to threaten/impose unilateral sanctions in response
to noncompliance may facilitate cooperation.'® In some cases, a paradox of sorts may
arise in putting together an international coalition to address a particular problem. On
the one hand, maximizing the number of participants may be the primary objective of
negotiations. This may be due to the global scope of the problem, as in the case of global
warming or ozone depletion, where solving the problem may be impossible without
broad-based participation or where nonparticipants can effectively hold up participat-
ing States.!® On the other hand, States may find it necessary to constrain the number of
participants to a manageable number for compliance-management purposes.” As the
number of States increase, it may become more difficult to detect (potential) defections
and either encourage compliance through facilitative measures or retaliation. Moreover,
transaction costs and uncertainties may increase with the number of participants and
thereby inhibit cooperation, for example, by making it more difficult to estimate payoffs
due to more complicated interdependent welfare functions. The equilibrium position
between these opposing objectives will vary depending upon the nature of the under-
lying problem motivating international cooperation, the particular States involved and
their intent and capacity to comply, and their willingness/ability to coordinate ex ante
in a sufficiently credible manner.

Second, the range of options or possible actions that participants in a game may
take are not always binary (i.e., comply or not comply) and may vary along many
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dimensions. There may be numerous obligations of varying degrees of importance
(to the coalition as a whole and to a particular party) within a negotiated treaty structure;
compliance with particular obligations may be a higher priority for some participants
than for others; and parties may lack the capacity (administrative, economic, scientific,
political, or otherwise) to comply with particular commitments. In the end, compliance
is often a matter of degree along a continuum. Moreover, there is a significant difference
between intentional noncompliance (or opportunistic noncompliance), which some
scholars have argued is less frequent than presumed to be the case, and unintentional
noncompliance, which may result from the lack of capacity (Chayes and Chayes 1995).

Third, and related to variability in possible options available to parties, the payoff
structures in the real world differ in important ways from the two-player games outlined
above. First, the magnitude and relative value of payoffs may vary considerably. Certain
players may benefit more than the others from mutual cooperation, perhaps by orders
of magnitude. This may lead to concerns over the equitable distribution of gains among
cooperators as well as opportunities for strategic holdout (i.e., refusal to cooperate
unless gains are shared). In the international environmental area, for example, distribu-
tional concerns are particularly acute for a few reasons: not all countries have consumed
or polluted natural resources in the same manner or to the same degree; the present
welfare status of countries and their citizens is not uniform but rather is markedly dif-
ferentiated; and the value systems and cultural preferences of domestic constituencies
varies considerably among countries. These factors, among others, bring distributional
issues to the forefront of international environmental law, as demonstrated prominently
by Principle 7 of the Rio Declaration on Environment and Development that, “In view
of the different contributions to global environmental degradation, States have common
but differentiated responsibilities.”?! Second, the interdependencies among players may
complicate payoff structures considerably based on the number of players and the rela-
tive importance of each player’s actions to every other player’s welfare. This may lead
to the emergence of numerous conflicting strategies and/or the formation of internal
coalitions with strategic advantages.

Finally, the number of iterations (or as Robert Axelrod has dubbed the notion, the
“shadow of the future”) is also an extremely important consideration for compliance
purposes (Axelrod, 1984). Generally, participation in an international legal regime
involves a continuous series of decisions regarding compliance such that the game is
repeated indefinitely unless and until a party withdraws completely. The “shadow of
the future” refers to the fact that players’ expectations regarding the future — specifi-
cally, future iterations of the game — affect decisions made in the present depending, of
course, on discount factors and the possession of information regarding future payoffs
and that players may adopt strategies that depend on other players’ performance in
previous rounds (“reciprocal strategies”). Perhaps the most famous reciprocal strategy
(used in the Prisoners’ Dilemma context) is “tit-for-tat,” where a player cooperates
during the first round and thereafter commits to do whatever the other player did in
the previous round (Axelrod, 1984). By punishing defection and rewarding coopera-
tion, the tit-for-tat strategy facilitates cooperation when the other player sufficiently
values future payoffs because it allows players to signal to each other their strategy and
their willingness to reciprocate either cooperation or defection. It is important to note
that there are numerous other strategies that players may adopt, including, inter alia,
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penance strategies, where after one player defects, other players remain in defection
with respect to the initial defector until the defector cooperates (at which point the
players return to cooperation),?? grim trigger strategies, where all players remain in
noncompliance forever after noncompliance by a single player is observed,? and trig-
ger strategies with (exogenous or endogenous) periods of penalty following an instance
of noncompliance.?*

2.3 Framing, Forming, and Playing Games

International cooperation is the product of a complex, dynamic process that is rife with
collective action problems, strategic behavior, transaction costs, and uncertainty. This
process may be summarized as follows: (1) States identify an interdependency problem,
delineate its contours and possible solutions (‘“framing the game”); (2) negotiate an
agreement and create compliance institutions (“forming a game”); and (3) implement
the agreement (“playing the game”).?> At each stage, there are repeated, dynamic
interactions between domestic and international, public and private actors.

2.3.1 FRAMING THE GAME

The first step toward cooperation involves identification of the interdependency prob-
lem (or set of problems), potential participants, options, expected payoffs, duration
(number of iterations), and other factors that define the rules of the game. This part of
the process may take years and may involve a host of different actors, especially in the
environmental area, where problem identification and definition may be extremely com-
plex and may involve uncertainty in various dimensions (scientific, economic, political)
relevant to decision making. It is during this stage that domestic and international pol-
icy makers, bureaucrats, NGOs, businesses, and other interested parties home in on
an issue and begin to debate the merits of potential (international) solutions. In some
cases, problem identification, issue framing, and informal negotiations may occur at
the sub-State level for years before formal diplomatic negotiations take place. When an
issue has risen among national priorities to the point where a State is willing to invest
the time and necessary resources to fully explore a cooperative solution, negotiations
may begin.

2.3.2 GAME FORMATION
Once an interdependency problem has been identified and potential participants decide
that taking action as opposed to maintaining the status quo may be necessary, States
negotiate some form of agreement, for example, a treaty,” establishing the rules of
the game. This step affects the expected payoffs for participants by virtue of the
commitments undertaken, concessions made and compliance system established.”’ The
negotiation of an agreement is a dynamic process in itself that redefines the rules of
the game: while the preliminary game structure may be framed simply in terms of
two options (maintaining the status quo or doing something), negotiations modify the
initial payoff structure by bringing to light the full range of options with associated
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costs, benefits, timeframes, and distributional patterns. Thus, negotiations give form
and substance to potential commitments expanding the range of options along various
dimensions, such as, inter alia, the depth of substantive commitments (e.g., to liber-
alize trade or to regulate emissions of environmentally harmful substances by specific
quantitative measures) and the time frames over which commitments must be satisfied.
Notably, international negotiations tend to be quite different from legislative negoti-
ations at the domestic level because international negotiations generally aim toward
consensus rather than majority approval.

When States negotiate over the details of an agreement, a wide range of considera-
tions must be taken into account.?® While the substantive commitments often deserve
the most attention, institutional design is an incredibly important aspect of negotia-
tions. Most importantly for our consideration in this chapter, States are fully aware
of the noncompliance risks prior to undertaking substantive commitments® and may
work out the details of a compliance system while negotiating substantive commitments
or condition their acceptance of substantive commitments on the development of an
acceptable compliance system. Of course, as described below, what States consider
to be an “acceptable compliance system” depends on the agreement and varies across
issue areas.

23.3 PLAY

Once the game is framed and formed, “play” begins. Participants cooperate by com-
plying with their commitments and defect by not complying with them. Games are
iterative, meaning that participants repeatedly find themselves faced with the ques-
tion of whether or not to comply, unless they choose to withdraw, are suspended,
or otherwise forced to withdraw. Importantly, depending on the underlying dilemma,
games may reframe and reform dynamically during play, affecting payoff structures,
the opportunities for opportunism, and the bargaining/strategic positions of players. In
other words, these three “stages” are not independent, and the cooperative process is not
necessarily linear. First, a better understanding of the underlying problem may emerge,
for example, through advancements in scientific understanding of an environmental
threat. This may alter the perceived payoff structure and prompt parties to revisit the
existing agreement.*® Second, the expected costs (benefits) for implementing a par-
ticular obligation may be less than expected, perhaps promoting parties to ratchet up
(down) existing commitments. Third, exogenous factors may alter the existing payoff
structure or the relative priority of a given commitment. The degree to which games
reframe and reform during play (i.e., the “dynamicism” of the process) is an important
factor in the design of compliance institutions, which is highlighted below in the context
of multilateral trade and environmental agreements.

The advantage of looking at international agreements through the lens of game
theory is that the strategic considerations embodied in the agreement and its constituent
commitments can be explored. During negotiations of an agreement, each party must
consider the effects of its and other countries’ compliance with the agreement on
its citizens, as a whole and taking into account distributional implications, and also must
contemplate both the likelihood and potential impact of opportunistic defection. In some
cases, the ex ante balancing of expected costs and benefits may lead to outright rejection
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of any agreement because the costs and opportunism risks vastly outweigh the benefits;
in other cases, the opposite may occur — for example, easy coordination problems. In
the middle, there is a class of situations where the balancing suggests that agreement
may be feasible provided that a compliance system is integrated into the agreement,
which of course entails its own cost—benefit analysis. Analysis of the strategic consider-
ations, i.e., the rules of the game, in international trade and international environmental
regimes provides insights into the choices made regarding compliance institutions, i.e.,
the means by which the rules of the game are manipulated to encourage cooperation or
discourage defection.

2.4 Compliance Strategies

Recognizing ex ante that potential compliance problems may plague efforts to address
an interdependency problem, States may reach agreement on the design of a compliance
system that institutionalizes a suite of compliance strategies. Compliance systems can
be thought of as a systematic method of adjusting the rules of the game in either an
evolving game or a series of games. As the tremendous volume of literature discussing
monitoring and enforcement institutions indicates, the strategies discussed below may
be implemented through a wide range of institutions. The focus here is primarily on
function rather than institutional form.

Recent research on national compliance with international commitments suggests
that national infent and national capacity to comply are critical variables for actual
compliance. “The level of State compliance depends on having the leaders and the
citizenry understand that it is in their self-interest to comply and on their acting on
this understanding. While external pressures and assistance can push a country toward
compliance, there is no substitute for engaging ‘self-interest.” In some cases, the issue
is one of prioritization: How much of the country’s national resources to devote to
complying with particular agreements. This is especially difficult when compliance
requires States to coordinate actions among several powerful ministries, with provin-
cial and local governments, or with powerful business and industry organizations”
(Brown Weiss, 2000b, p. 458). Furthermore, the capacity to comply with international
agreements depends on numerous assets, such as “[a]n honest and effective bureaucracy,
economic resources, technical expertise, and public support.”’*! Importantly, these vari-
ables change over time, and the variables are subject to endogenous and exogenous
influence. Thus, cooperation depends in part upon adjusting the individual benefit—
cost structures faced by States to affect the intent of parties and in part on building
the capacity of participants so that compliance is feasible.>* As Edith Brown Weiss
explains, “[p]arties should have a suite of compliance methods available that can be
tailored to meet the needs of particular countries for particular agreements” (Brown
Weiss, 2000b, p. 458; Brown Weiss, 1999, p. 1555).

While compliance strategies may be grouped and classified in a number of different
ways,>® the theory developed in this chapter suggests that compliance strategies may
be analyzed based on the aspect of the game targeted by the strategies. Specifically,
compliance strategies may target (1) expected payoffs, or the payoff structure itself
(“Type I strategies”); (2) the cooperation-inhibiting factors, such as transaction costs
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and uncertainties, that are not contingent upon the decisions of players (“Type II strate-
gies”); and (3) dynamic adjustment (reframing and reforming) of the game in response
to exogenous events unrelated to the decisions of players (“Type 111 strategies”).

Through Type I strategies, States may directly target the payoff structure itself by
making concessions or side-payments to encourage cooperation and offset the perceived
benefits of defection (“positive incentives’) or by committing parties to retaliate against
defection through some form of sanction (“negative incentives”). Positive incentives
tend to influence both national capacity and national intent, for example, by lowering the
costs of implementation, while negative incentives tend to influence only national intent.
Thus, where a potential participant lacks the capacity to cooperate, positive incentives
become an essential ingredient in the mix of institutional mechanisms incorporated
into an agreement or negotiated on the side. Importantly, the promise of side-payments
(or threat of sanction) itself effectively adjusts the expected payoffs and thus acts as
an inducement (deterrent). Thus, both positive and negative incentives are aimed at
making compliance with commitments more attractive than noncompliance; in addition,
adjusting the payoff structure may be aimed at making the distribution of net payoffs
equitable in the eyes of participants.

Generally, incentive-based strategies depend on compliance over time (over the
course of a series of games, referred to as a “supergame”) and a necessary compo-
nent to the success of such strategies is information regarding parties’ performance.**
To facilitate such strategies, States may develop monitoring systems to improve the
likelihood that cheating will be detected, thereby also adjusting the expected payoffs.
An important source of information regarding State behavior is the State itself. For
example, most international environmental agreements that have a monitoring system
rely on national reporting. Like the substantive obligations undertaken by States, report-
ing obligations similarly raise compliance problems. That is, States do not always
provide full and accurate reports. Of course, this is not surprising. What distinguishes
one monitoring system from another is the degree to which the information can be
verified and reviewed.* Beyond national reporting obligations, international moni-
toring systems can be designed in many different ways ranging from the creation of
a formal intergovernmental organization (“IGO”), delegation of monitoring responsi-
bilities to an existing organization (IGO or NGO), or other institutional mechanisms.
The scope of monitoring responsibilities delegated to an organization may vary con-
siderably. For example, parties may limit the scope to gathering and disseminating
information to the parties and/or the public generally. Or parties may expand the scope
to include a more substantive role in assessing and verifying compliance. Informal
monitoring may also arise independently through the actions of nongovernment actors.
For example, in the trade context, importers and exporters regularly monitor the
State actions as a necessary consequence of doing business. And in the environ-
mental context, environmental NGOs frequently play an important role by voluntarily
monitoring the compliance of States with their international commitments and publi-
cizing reports of noncompliance. Transparency requirements further assist compliance
monitoring. For example, pursuant to GATT Article X, WTO members must publish
laws, regulations, judicial decisions, and administrative rulings of general applica-
tion that pertain to classification, valuation, duty rates, taxes or other charges or
requirements, restrictions or prohibitions on import or export; or that affect the sale,
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distribution or transportation, insurance, warehousing, processing mixing or other use
of products.

Through Type II strategies, States seek to reduce transaction costs and uncertainty
that inhibit cooperation. In contrast with Type I strategies, the focus is on reducing the
risk of unintentional noncompliance due to capacity problems, ambiguity regarding
what constitutes compliance, and changing circumstances. Nonetheless, with respect to
reducing transaction costs, there is some overlap with the positive incentives component
of Type I strategies. The impetus behind capacity-building programs may be facilitative
and premised on the managerial belief that States have a propensity to comply, and at
the same time, such programs affect incentives, especially when financial, technical,
or other support is contingent upon compliance.

With respect to reducing uncertainty, there may seem to be an overlap with the infor-
mational component of Type I strategies; however, Type II strategies should be viewed
more broadly than compliance monitoring (in the assurance and verification sense).
For example, States often create organizations, such as a secretariat, to coordinate
information gathering, information sharing, communications among parties, and other
activities that facilitate cooperation and reduce uncertainties associated with problem
identification, possible solutions, payoffs, time horizons, and other variables that affect
States’ willingness and capacity to participate in negotiations in the first instance, to
comply with commitments undertaken in a negotiated agreement, and to continue to
cooperate more broadly (beyond express commitments) as the regime evolves. Insti-
tutionalizing this strategy may lessen the risk of sudden dynamic change triggered by
exogenous events. Depending on the issue area, it may facilitate renegotiation in a
new bargaining stage or the operation of institutions implementing a Type III strategy
(discussed below).

Consider, for example, the role of an adjudicative (or legalistic) dispute settlement
institution. In addition to facilitating a payoff-altering, incentive-based strategy by
providing a basis for imposing sanctions, an adjudicative dispute settlement institution
may reduce uncertainty regarding the interpretation, scope, and applicability of various
obligations and exceptions within a treaty as the regime evolves. To the extent that the
line between compliance and noncompliance itself is blurry, adjudicative institutions
(and other institutions performing the same function) identify problem areas, provide
useful guidance, and reduce uncertainty for future iterations. As seen below, this appears
to be the primary function of the legalistic, adjudicative approach taken in the multi-
lateral trading regime. Furthermore, there may be an important value associated with
the expression of evolving legal norms through such institutions.

Finally, States may adopt Type III strategies by incorporating institutional mech-
anisms for dynamically adjusting commitment levels, payoff structures, or other
institutional features (Brown Weiss, 2000b; Chayes and Chayes, 1995). Once
commitments are undertaken and an expected payoff structure is in place, States may
find it necessary to do more than reward compliance or punish noncompliance. The
underlying commitments may need to be relaxed, made more stringent, or changed
completely depending on the circumstances. Particularly where the number or identity
of participants is important or where the expected benefits of cooperation in future
rounds outweigh comparable benefits in a current round, parties may prefer to forgive a
party’s noncompliance and readjust the party’s commitments in a manner that improves
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the likelihood that it will comply in the future. Furthermore, as Alan Sykes has argued
persuasively with respect to the “escape clause” in GATT, the inclusion of such insti-
tutions in an agreement may facilitate bargaining over substantive commitments in the
formation stage.

Notably, such mechanisms are not always responsive to concerns over opportunism.
States may create institutions to facilitate the adjustment of commitments (or other
aspects of the agreement) for the purpose of attaining collective goals without hav-
ing to reform a new agreement (Chayes and Chayes, 1995). Such adjustment may be
accomplished through structured bargaining conventions, as in the case of ratcheting
down tariffs in the GATT/WTO regime, or through institutional mechanisms delegated
authority to adjust commitments in a less formal manner, as in the case of ratcheting
up production and consumption limitations for ozone-depleting substances (ODSs).
Interestingly, as discussed below, both the GATT/WTO system and the Ozone regime
work toward their respective goals of liberalized trade and significantly limited con-
sumption of ODSs by successive ratcheting of commitments made possible through
institutional mechanisms.*® In both cases, the parties anticipated dynamic change and
chose to participate in an evolving game rather than a series of iterated games.

Furthermore, beyond adjusting commitment levels, States may wish to modify exist-
ing institutions or create new ones as necessary to respond to unforeseen developments.
Of course, States may hesitate to delegate the power to make such “adjustments” as a
general matter, but they also may hesitate when contemplating the prospect of repeated
multilateral negotiations over institutional details, particularly in an issue area where
States expect a significant degree of dynamic change and the expected bargaining costs
are high.

International law and international relations scholars have suggested two general
approaches to designing compliance systems: an enforcement-oriented approach based
essentially on the threat and/or use of sanctions as a means of deterring noncompliance,
and a management-oriented approach based essentially on reducing ambiguity regard-
ing obligations themselves, creating positive incentives to comply prior to an incidence
of noncompliance and adapting treaties to changing conditions (Chayes and Chayes,
1995). The enforcement-oriented approach is consciously focused on the problem of
opportunistic defection and the solution of altering States’ individual incentives and
aligning them with the mutually desired cooperative outcome. It relies on the imposition
of “hard” sanctions (such as trade or other economic sanctions) in the event of noncom-
pliance. The WTO dispute settlement mechanism is often considered a good example
of an institution embodying this approach, although the analysis below suggests that
the institution primarily serves Type II and Type III compliance functions rather than
Type I functions.’” The management-oriented approach de-emphasizes the problem of
opportunistic defection and largely rejects the use of “hard” sanctions and other forms
of enforcement (Chayes and Chayes, 1995). The management-oriented approach tends
to rely primarily on positive incentives, “soft” negative sanctions (such as publica-
tion of noncompliance reports and suspension of privileges), commitment-adjustment,
and other mechanisms aimed at encouraging continued participation, building capac-
ity, increasing public awareness and support. International environmental regimes are
often considered good examples of this approach. The framework set forth in this part
provides a means for integrating both approaches. As this part has necessarily been
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rather abstract in setting forth a general theory, the next part applies the theory and
demonstrates its utility for evaluating compliance system design.

3 APPLYING THE ANALYTICAL FRAMEWORK TO INTERNATIONAL TRADE
AND INTERNATIONAL ENVIRONMENTAL REGIMES

This part briefly applies the analytic framework set forth above to two regimes: the
GATT/WTO regime within international trade law, and the “Ozone regime” within
international environmental law. For brevity’s sake, more attention has been given to
applying the analytical framework to the GATT/WTO regime than the Ozone regime;
a more detailed analysis of various international environmental regimes, which involve
a wide range of different problems and institutions, and a comparison of various inter-
national environmental regimes with international trading regimes are left for another
day. Essentially, the discussion of the Ozone regime provides a single point of com-
parison with the GATT/WTO regime as well as a point of entry into the international
environmental field. Further analysis would need to broaden the focus to include other
international environmental regimes. Even the international trade discussion is GATT-
focused, a bit abbreviated, and could be expanded significantly. The purposes here are
to (1) illustrate the applicability of the game theoretic framework for interdisciplinary
analysis; and (2) shed light on the compliance strategies involved in these regimes.

3.1 International Trade Law and
the GATT/WTO Regime

3.1.1 THE UNDERLYING INTERDEPENDENCY PROBLEM
AND THE NEED FOR INTERNATIONAL COOPERATION
Since World War I, the level of economic interdependence among nations has increased
dramatically and national economies have become increasingly dependent upon inter-
national trade (Jackson, Davey, and Sykes 2002, pp. 6-7). International trade is
understood to be a positive, welfare-enhancing activity that benefits both importing
and exporting States. There are extensive theoretical and empirical economic studies
supporting this general proposition. Liberal economists argue that assuming competi-
tive markets, the absence of production or consumption externalities, and the absence
of economies of scale, unrestricted international trade maximizes global welfare for a
fixed quantity of resources and technology due to efficient specialization (i.e., the law
of comparative advantage) (Yarbrough and Yarbrough, 1992, pp. 7-13). Furthermore,
even when the aforementioned assumptions are relaxed, the argument goes, the case for
unrestricted international trade generally remains quite strong because of the dynami-
cism of markets. As natural barriers to international trade become less formidable, for
example, when technological advances lead to reductions in transportation and/or com-
munication costs or when cultural differences are overcome through increased social
interdependency and relationship building, foreign entry into noncompetitive markets
may challenge incumbents and lead to the development of competitive markets over
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time. Moreover, the possibility of such a dynamic serves as an incentive to invest in
technologies and social relations that facilitate international trade.

Essentially, the argument in favor of international trade can be simplified as follows:
(1) competitive markets are generally the most efficient way to provide private goods
to consumers; (2) international trade simply involves competition between domestic
and foreign firms in domestic markets; (3) government-imposed restrictions on inter-
national trade — whether tariffs, subsidies, quotas, or regulatory measures — artificially
raise the costs of foreign firms, reduce the scope of entry and reduce competition;
and (4) removing existing restrictions on international trade (“trade liberalization™)
makes markets more competitive, is generally efficient, and is thus economically
desirable.®®

It is well understood that international cooperation on trade liberalization is needed
because of the conflict between efficiency gains associated with minimizing artificial,
government-made barriers to foreign competition (“liberalization”) and the political
gains associated with protecting domestic industry from foreign competition (“protec-
tionism”). Ignoring the transaction and adjustment costs of trade liberalization, it can
be seen as a positive sum game. Classic economic theory suggests that States acting
in their own individual self-interest would unilaterally liberalize trade (i.e., adopt a
cooperative strategy regardless of what others do) and happen to make the whole world
better off while doing so. The primary explanation for why this does not occur® and
why domestically constructed barriers to trade persist is typically associated with the
distributional consequences of liberalizing trade. Liberalizing trade provides dispersed
benefits, such as lower prices to consumers, at concentrated costs to domestic indus-
tries that are “hurt” by competition. In essence, the “political economy of trade” biases
domestic policy away from trade liberalization and toward protectionism because politi-
cians may maximize the sum of social welfare and campaign contributions (and other
personal payoffs), rather than simply maximize welfare.*’

Economists have also pointed out that, in certain special cases, strategic trade policy
may encourage protectionist measures as a means to obtain/retain market dominance
in imperfectly competitive, winner-take-all markets. Consider, for example, the simple
illustration presented by Paul R. Krugman in his article Is Free Trade Passe? (Krugman,
1987). Krugman explains how in a winner-takes-all game where the stakes are high,
States may find it in their best interest to subsidize (or otherwise provide a regula-
tory benefit to) a domestic producer with a chance at the stakes. Krugman uses the
example of Boeing and Airbus and suggests that the hypothetical payoff structure absent
government intervention would be (—5, —5) if both companies produce a particular
plane, (100, 0) if one company produces and the other does not (the producer gets the
entire surplus), and (0, 0) if neither company produces.

Hypothetical Payoff Matrix without Government Intervention

Airbus
Produce Not produce
Produce -5,—-5 100,0

Boeing
Not produce 0, 100 0,0
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There is not a unique solution to this game; if one company was able to decide
first, it would choose to produce and then the other would not. Absent a head start, it is
essentially a race between the companies to commit to producing in order to discourage
the other company from doing so. Krugman explains through his example how a subsidy
from Europe to Airbus of 10 would adjust the payoff matrix, give Airbus a dominant
strategy to produce and thereby deter Boeing from producing, provided, of course, that
Boeing is made aware of the altered payoff structure.*!

Hypothetical Payoff Matrix with Government Intervention

Airbus
Produce Not produce
Produce -5,5 100, 0

Boeing
Not produce 0, 110 0,0

Thus, for a cost of 10, Europe may help secure the surplus for domestic industry. Of
course, in reality, both Europe and the United States are capable of and have the incen-
tive to subsidize their respective producer. Action by Europe is likely to spur retaliation
on the part of the United States. Much like the race to first commit that the companies
would find themselves in the absence of a head start, the States similarly may find
themselves in a race to subsidize or even a trade war.*> Such a dynamic is particularly
troublesome economically where the game is iterated and the companies (and host States
via protectionist measures) are competing for a dominant market position. The impor-
tance of this simple, strategic trade policy example is that it illustrates first a situation in
which protectionist policy may be in the national interest (by “securing” a surplus for
domestic industry, with attendant jobs and tax revenue, at a “small” cost), and second
additional impetus for international coordination in order to avoid wasteful races to
subsidize and trade wars.*?

A third reason why States do not unilaterally tear down all domestic barriers to
international trade is that some domestic measures that act as barriers, in the sense
that the measures impose “artificial” (government-induced) costs on foreign firms,
are directed at legitimate domestic ends. As noted above, it is well understood that
domestic “intervention” into the market is (economically and socially) justified where
positive or negative externalities (or other forms of market failure) are prevalent.**
Basically, where markets fail (e.g., to produce public goods or prevent overconsumption
of commons resources), the government is legitimately expected to step in and regulate,
tax, stimulate, subsidize, or otherwise promote the public welfare and ensure that it
is not sacrificed at the expense of private welfare.*> The problem in the international
trade context is that on one hand, governments take a wide range of actions aimed at
achieving legitimate regulatory objectives rather than protectionism, even though the
measures may have protectionist effects by giving competitive advantages to domestic
firms, and on the other hand, governments may mask protectionist measures under
the guise of legitimate regulatory objectives for political or strategic reasons. Perhaps
the most difficult situation that arises along these lines in the international trade context
is where a domestic regulation addresses a valid nontrade concern and is applied in the
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same manner on domestic and foreign firms but imposes a significant burden on foreign
firms that is not felt by domestic firms (e.g., where domestic firms are technologically
equipped to meet the burden without any additional incremental cost while foreign
firms are not). In the end, the “legitimacy” of domestic measures is difficult to define,
much less measure, because it hinges on the motives and objectives of sovereign States.

Thus, in framing the trade liberalization game and delineating the underlying prob-
lem and potential solutions, it is important to recognize the difficulty that arises in
distinguishing between legitimate and illegitimate (intentionally protectionist) restric-
tions. It is also important to note that the existence of this difficulty is one further
reason for international cooperation on trade liberalization.*® Unilateralism leaves it to
States to individually assess the “legitimacy” of other States’ domestic programs and
decide whether to retaliate through similar measures or other means (e.g., unilateral
trade sanction). International cooperation, particularly through a legal and institutional
framework, can provide both a set of principles and a forum for assessing legitimacy.
Such cooperation may take place within the trade regime, other international regimes,
or both. The GATT/WTO regime provides what might be considered, depending on
one’s perspective, default principles and a (default) forum for assessing the legitimacy of
various trade-inhibiting measures. International environmental regimes provide another
(arguably more direct) mechanism for establishing the legitimacy of nontrade objectives
on a multilateral basis.

Although envisioning the “trade liberalization game” through classic economic
theory tends to invoke images of a Harmony game where each State has a dominant
strategy to cooperate by liberalizing trade with every other State, the political benefits
of “defecting” by maintaining or creating barriers to protect domestic industries may
transform the game into a Prisoners’ Dilemma (or another game, e.g., Suasion, that
does not lead to joint cooperation without coordination among players).*’ In the first
instance, trade liberalization was seen as a two-player game because trade barriers,
such as tariffs and quotas, tended to be bilateral when actually applied (i.e., the
barrier directly affects a foreign firm). Of course, in addressing the problem of trade
liberalization, States have entered into bilateral, regional, and multilateral agreements,
linking and integrating two-player games. The most-favoured nation principle of the
GATT/WTO regime has effectively made international trade a multiplayer game for its
members. The payoff structures across sets of countries vary considerably and are not
amenable to simple generalization. It is worth noting, however, that beyond the inter-
nal (or domestic) distributional consequences of liberalizing trade, the magnitude of
payoffs from cooperating to liberalize international trade varies considerably based on
differences in, inter alia, the size and economic development of potential cooperators,
and the existing level and types of restrictions (e.g., gaining access to US markets on
better terms may be considerably more valuable than gaining equally liberal access to
the markets of a smaller or less-developed country).*® Moreover, as evidenced by the
formation of various bilateral, trilateral, regional, and other coalitions, the identity of
participants in a particular trade liberalization game is an important factor because
of the complex economic interdependencies across different sets of countries. (The
economic interdependencies themselves arise not simply from government policies
but also from, inter alia, social and cultural interdependencies. Such complexities
are, however, beyond the scope of this chapter.) Finally, the game is iterated and
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expected to be played indefinitely (cessation of trade relations altogether is not generally
foreseeable).

3.1.2 THE GATT/WTO REGIME

The most important institutional arrangement of the post-World War II trading system
is the GATT/WTO. The GATT/WTO regime is a multilateral regime that originated
with the General Agreement on Tariffs and Trade (“GATT 1947”),%° evolved through
many trade rounds, and culminated with the creation of the WTO.* Although the
evolution of the regime is quite complex and would be an interesting topic to analyze
more thoroughly through the lens of the foregoing analytical framework, the treatment
here is brief. The analysis below focuses primarily on the manner in which the regime
has evolved with respect to substantive obligations/principles,’! commitments, and
compliance institutions. Notably, the GATT 1947 has been superseded by the GATT
1994 and is no longer in effect. Nonetheless, because the focus of this chapter is
the evolving GATT/WTO regime,> the chapter generally uses the GATT to refer to
the operative agreement at a given time and distinguishes between the two agreements
only where necessary. As stated in the GATT 1947 preamble:

Recognizing that their relations in the field of trade and economic endeavour should be conducted
with a view to raising standards of living, ensuring full employment and a large and steadily
growing volume of real income and effective demand, developing the full use of the resources
of the world and expanding the production and exchange of goods.

Being desirous of contributing to these objectives by entering into reciprocal and mutually
advantageous arrangements directed to the substantial reduction of tariffs and other barriers to
trade and to the elimination of discriminatory treatment in international commerce

The parties agreed to a multilateral cooperative effort generally aimed at liberaliz-
ing trade through a series of tariff reductions. Four principles set forth in the GATT
1947 constituted the most important (although by no means exclusive) substantive
obligations between parties. The core principle of the GATT system, originally set
forth in Article II of GATT 1947, is that parties will not charge a tariff for a parti-
cular product above the level agreed to and set forth in the tariff schedules. To be
clear, tariffs themselves are legal, and parties may charge whatever tariff they like
for products not listed in the schedules. But once a “tariff binding” has been negoti-
ated for a particular product, parties are bound to charge at or below that level.>* This
simple, legal obligation provided the basis for gradually “ratcheting” down artificial
barriers to trade through negotiations and reciprocal commitments, and a relatively
easy obligation to police for compliance purposes. First, the obligation itself is rather
clear and not open for renegotiation* or broad interpretation, and the tariff schedules
themselves provided a precise, detailed, quantitative baseline for gauging compliance.
Second, with respect to detecting noncompliance, “governments and international orga-
nizations collect mountains of trade statistics; tariff lists are publicly available; and the
possibility of tracing goods through customs exists” (Yarbrough and Yarbrough, 1992).

A second principle, originally set forth in Article I of the GATT 1947, is Gen-
eral Most-Favoured-Nation Treatment (MFN). This nondiscrimination principle, which
“has long been a cornerstone of international trade law,”> requires that each party grant
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to every other party treatment with respect to any imports and exports no less favor-
able as it grants to any other nation. Thus, MFN ensures that any trading advantages
given by one party to another nation, whether a party or not, will also be given to each
party. In essence, this principle “multilateralizes” the trade liberalization game (at least
with respect to obligations and negotiations) and provides a significant incentive for
nonmembers to join.

A third principle, originally set forth in Article III of GATT 1947, is National Treat-
ment on Internal Taxation and Regulation. This nondiscrimination principle requires
that with respect to internal taxation and regulatory measures, each party treat imports
from other parties no less favorably than domestically produced goods. Finally, a fourth
principle, originally set forth in Article XI of GATT 1947, is that “No prohibitions or
restrictions other than duties, taxes or other charges, whether made effective through
quotas, import or export licenses or other measures, shall be instituted or maintained
by any contracting party on the importation of any product of the territory of any other
contracting party or on the exportation or sale for export of any product destined for
the territory of any other contracting party.”>® In essence, this principle, the national
treatment principle, and a number of other GATT clauses limiting government actions
affecting imports and exports are aimed at restricting domestic measures that could be
substituted for tariffs as protectionist tools and at protecting the potential benefits of
binding and then reducing tariffs. While the GATT treaty system is extremely complex,
incorporating hundreds of agreements and protocols, incredibly detailed schedules of
tariff bindings and many important exceptions (e.g., Article XIX: escape clause allow-
ing temporary use of import restraints when imports cause serious injury to domestic
industry; Article XX: health and safety regulation; Article XXI: national security;
Article XXIV: allowing customs unions and free trade areas; Article XXV: waiver
authority), these four principles create the basic framework for multilateral trade
liberalization through reciprocal tariff concessions. By most accounts, the framework
has been extremely successful in reducing tariffs on most goods.

The GATT 1947 itself did not set forth a comprehensive, integrated compliance sys-
tem. It imposed reporting and publication obligations on parties: for example, Article
XVI states “[i]f any contracting party grants or maintains any subsidy, including any
form of income or price support, which operates directly or indirectly to increase exports
of any product from, or to reduce imports of any product into, its territory, it shall notify
the contracting parties in writing of the extent and nature of the subsidization, of the
estimated effect of the subsidization on the quantity of the affected product or products
imported into or exported from its territory and of the circumstances making the subsi-
dization necessary;” and Article X states that virtually all “[I]aws, regulations, judicial
decisions and administrative rulings of general application” pertaining to imports and
exports “be published promptly in such a manner as to enable governments and traders
to become acquainted with them.” As noted above, governments and international orga-
nizations collect “mountains” of trade information; most importantly, in the end, the
experience of importers and exporters naturally exposes barriers to trade.

The GATT system generally relied on the parties to initiate and participate in
dispute settlement procedures generally beginning with consultations and shifting into
arbitration if necessary. The major dispute settlement provision in the GATT 1947
was Article XXIII, Nullification or Impairment, although other compliance-oriented
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clauses permeate the treaty text — for example, numerous clauses in the GATT 1947
require consultation between parties,’’ permit compensatory withdrawal or suspension
of concessions, and delineate exceptions. Article XXIII generally requires parties first
to consult in the event that a party believes a “benefit accruing to it under [the] Agree-
ment is directly or indirectly nullified or impaired or the attainment of any objective of
the Agreement is being impeded as the result of” another party’s (1) breach of its obli-
gations under the agreement or (2) application of some measure, or as the result of any
other situation.”® According to the text of Article XXIII, in the event that consultations
are unsuccessful, “the matter may be referred to the Contracting Parties.” Further, “[i]f
the Contracting Parties consider that the circumstances are serious enough . . ., they may
authorize a contracting party or parties to suspend the application to any other contract-
ing party or parties of such concessions or other obligations under this Agreement as
they determine to be appropriate in the circumstances.” Article XXIII does not set forth
comprehensive procedures for determining when “circumstances are serious enough
to justify such action,” or what actions would “be appropriate in the circumstances.”
Rather, the dispute settlement procedures (in contrast with the substantive rules) have
evolved over time into a detailed practice where a panel of arbitrators preside over the
dispute and issue a report recommended for adoption by the parties. The procedures
used were codified in the 1979 Tokyo Round Understanding and subsequently modified
through various understandings, interpretations, and declarations.>

Two important aspects of the GATT dispute settlement process significantly limited
its effectiveness: first, panel reports (i.e., final decisions of an arbitration panel) were not
adopted by the parties and thus made “binding” on the participants unless the parties
reached a consensus; the obvious, debilitating result of this rule was that the losing party
could block adoption of the report. This veto power restricted the dispute settlement
institution’s deterrent effect because a party contemplating noncompliance as a strategic
decision would know ex ante that it could rely on the veto power to avoid a formal finding
of noncompliance.%

Second, even if a report established, for example, that one party’s breach had caused
another party’s nullification or impairment and the report is adopted by the parties,
the effect of the report was limited.®' Specifically, the report would establish the exis-
tence of a violation (or situation leading to nullification or impairment) and would
require the offending party to bring itself into compliance. In the event that the offend-
ing party failed to do so and the parties’ failed to negotiate a compromise solution,
the parties could authorize the injured State to utilize trade measures to accomplish
adequate compensation/retaliation®” on a prospective basis to offset future harms from
continued noncompliance;®* an injured party was not authorized to seek compensation
for past harms or to implement punitive measures.®* Arguably, this limitation severely
constrained the effectiveness of the institution from an enforcement- or deterrence-
oriented compliance perspective because it could not adequately alter the expected
payoffs for noncompliance in the first place, in other words, from an ex ante perspec-
tive where a nation was deciding whether to defect on the basis of the expected payoffs
(e.g., to intentionally not comply by implementing a protectionist government measure
in conflict with a particular GATT obligation). The expected benefits of noncompli-
ance depend primarily upon the length of time (or number of iterations) that a State
can maintain noncompliance without surrendering payoffs thereby obtained if caught.



(’I 56 Brett Frischmann >

Because the GATT system first provided a noncompliant State with the opportunity to
bring itself into compliance with no penalty, except collateral consequences such as a
loss of goodwill or reputation, and second would only withhold benefits on a prospec-
tively compensatory basis,% States intending to act opportunistically would weigh the
expected benefits only against collateral costs that could occur upon detection.

On its face, the compliance strategy undergirding the GATT dispute settlement
system appears to have been a Type I strategy aimed at the payoff structure, in the sense
that it relied on an adjudicative dispute settlement process that authorizes an injured
party to prospectively withhold benefits that would otherwise flow to the other party.
To the extent that one focuses on the GATT dispute settlement institution’s capability
to effectuate alterations in the ex ante incentives to defect, the institution might appear
weak because of the pitfalls described above. Besides the difficulty created by the
consensus rule, the inability to seek compensation for past harm (much less punitive
retribution) severely limited the effectiveness of the institution in deterring intentional
noncompliance through alterations in the expected payoff structure.

Perhaps the reason why the GATT 1947 did not expressly authorize retroactively
compensatory or punitive measures is that disputes generally did not concern inten-
tional noncompliance, which would warrant such measures from the perspective of
deterrence, but rather concerned either real disputes over the scope and interpretation
of the rules or capacity problems, either of which would not warrant such measures
from the perspective of deterrence because noncompliance would not be the result of
a party’s lack of intent to comply. Of course, once an adopted panel report established
the existence of a violation, parties could work out a cooperative solution if a capacity
problem existed; thereafter, continued noncompliance would likely be a problem of
intent and thus properly sanctioned on either a compensatory or even punitive basis. In
the end, therefore, it appears that the institution was not directed primarily at deterring
intentional noncompliance, except on an ongoing basis after the noncompliance had
been identified and adjudicated.®

It seems more appropriate to analyze the effectiveness of the institution with
respect to Type II and Type III compliance strategies, which respectively concern
developing institutional mechanisms for reducing transaction costs and uncertainties
that inhibit cooperation and for dynamically altering commitments. The consultations
and dispute settlement process may alleviate uncertainty with respect to the interpre-
tation and proper application of the rules and the scope of the parties’ obligations.
To the extent that disputes between parties did not originate from intentional non-
compliance but rather from an actual dispute over the rules or obligations, or from a
capacity problem, the process would provide significant benefits to the disputants as
well as the GATT regime as a whole. The fact that the settlement rate prior to a panel
ruling was high and that most panel reports were eventually adopted by the losing
party provides support for this conclusion. With respect to dynamic readjustment of
commitments, when an adopted panel report was not implemented by the offending
party, the injured party might be authorized to readjust its commitments relative to the
other party.

In addition to setting forth the basic principles for liberalizing trade through recipro-
cal tariff concessions and the dispute settlement process, GATT served as a negotiating
forum, most importantly, in a series of trade negotiating rounds. To date, there have
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been eight rounds, summarized as follows (Jackson, Davey, and Sykes, 2002, p. 227):

Location/common name Year(s) Number of
countries
participating

1 Geneva, Switzerland 1947 23

2 Annecy, France 1948 33

3 Torquay, England 1950 34

4 Geneva 1956 22

5 Geneva, “Dillon Round” 1960-1 45

6 Geneva, “Kennedy Round” 1964-7 48

7 Geneva, “Tokyo Round” 1973-9 99

8 Geneva, “Uruguay Round” 1986-94 120+

Notably, the first six rounds focused on negotiating tariff reductions; one of the goals
of the Kennedy Round was to deal with nontariff barriers, but in the end, the results
were tariff reductions (Jackson, Davey, and Sykes, 2002, p. 227). By the seventh round,
the Tokyo Round, the parties recognized that nontariff barriers (NTBs) needed to be
addressed (along with continued reductions in tariffs) and that the existing broad prin-
ciples set forth in the GATT 1947 were insufficient. In addition to protocols regarding
tariff reductions, the Tokyo Round led to the completion of special, side-agreements
or “codes” that essentially operate as independent treaties by binding signatories and
creating independent obligations and compliance mechanisms. The side-agreements
addressed a wide range of issue areas not directly touched on by the GATT 1947, such
as technical barriers to trade and government procurement.

The creation of side-agreements illustrates the dynamicism (or reframing and reform-
ing) of cooperation in an iterated game. After identifying an interdependency problem
and crafting a cooperative solution through an international agreement, parties may
need to return to the framing stage and reframe particular aspects of the problem that
are not adequately addressed under the existing arrangement.’” The inadequacy of the
GATT 1947 (in terms of applying, interpreting, and enforcing existing obligations relat-
ing to NTBs) was exposed in part as a result of its success in reducing tariffs and in
part as a result of its inability to adapt internally.

[Bly the 1970s, it became clear that tariffs were not likely to be the main problem for trade
liberalization. As tariffs decreased (especially for industrial goods imported to industrialized
countries), many special sector interests began to seek other ways to reduce competition from
imports, turning to “non-tariff barriers” (NTBs). These are myriad, and many are the types
of things for which human ingenuity can perpetually develop new devices. Most such barriers
are internal measures and not border measures, and therefore are often most relevant to the
national treatment clause of GATT Article III. In this respect, the GATT was essentially forced to
address nation-states’ internal economic regulatory measures, or run the risk of becoming almost
totally irrelevant to the need for international cooperative mechanisms to resolve thousands of
international tensions and problems related to trade, or to keep some movement toward trade
liberalization.

(Alvarez and Jackson, 2002)
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While Article III applies to NTBs on its face, enforcing that obligation through the
dispute settlement mechanism was difficult. While a common law-like evolution of
the GATT 1947 principles, particularly Article III, to address NTBs was theoreti-
cally possible (even though dispute settlement reports were not formally subject to
the doctrine of stare decisis), such an approach did not prove to be practically feasible.
Evolution through amendment was even less feasible because an amendment would not
be binding on a particular party unless that party accepted the amendment. As Jackson
and his colleagues explain, the near impossibility of amending the GATT 1947 was
a major “birth defect:” the “delay required by the treaty acceptance process, the shift
in bargaining power involved under the amending procedure in the context of a large
membership and the fact that even when an amendment is effective it will not apply to
countries which do not accept it, are all reasons why the amending procedure had fallen
into disuse . . . caus[ing] a certain rigidity and inability to develop rules to accommodate
the many new developments in international trade and other economic interdependence
subjects” (Jackson, Davey, and Sykes, 2002, pp. 214—15). While designed to supple-
ment the GATT 1947 and address its deficiencies, the side-agreements created a host
of other institutional problems. For example, it was not clear whether benefits given
in the side-agreements were subject to the MFN provision until the GATT parties
adopted a decision suggesting that they were. The GATT 1947’s uniform “multilater-
alization” of the trade liberalization game gave way, in part, to a balkanized system of
side-agreements.

In addition to the growing importance of addressing NTBs, a second major devel-
opment pushed the evolution of the multilateral trading system developed under the
GATT 1947 toward today’s WTO system. Specifically, as summed up succinctly by
Charles Tiefer:

Initially, the United States accepted the GATT as the chief means of ensuring that these countries
reciprocated US openness. However, by 1962, Congress began to reflect a domestic political
conviction that other countries, particularly Japan and members of the European Economic
Community (EEC), had not honored US rights. In response, it enacted section 252 of the 1962
Act authorizing retaliation against other countries’ import restrictions of either illegal or “unrea-
sonable” nature. In the 1974 Act, Congress further followed these domestic political convictions,
exacerbated by a sense of the shortcomings of the GATT itself and the Kennedy Round agree-
ment. Specifically, Congress created section 301, [19 U.S.C. § 2411,] allowing measures to be
taken against countries that maintained unreasonable barriers to US trade. In 1988, Congress
expanded the section 301 system significantly. In response to the persistent foreign infringement
on intellectual property rights, the 1988 Act [Omnibus Trade and Competitiveness Act of 1988,
Pub. L. No. 100- 418,] added the “Special 301" provision. [19 U.S.C. § 2242.] It provided for
identification of countries that infringed on intellectual property rights and imposed unilateral
US trade sanctions if those countries did not mend their ways. US sanctions could take the form
of suspension of trade agreement benefits or an increase in tariffs or non-tariff barriers against
imports from the violating countries. [19 U.S.C. § 2411(c)(1)(A)—(B); see also § 2416(b).] Also,
the 1988 Act added the “Super 301" provision, which allowed the USTR to identify foreign
country practices that blocked US exports and designate them as priorities. [19 U.S.C. § 2420.]
The Super 301 provision [was and] remains the backbone of unilateral US efforts to force trade
liberalization on foreign countries.

(Tiefer, 2001, pp. 63—4)
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While various scholars debate the relative importance of the role of US hegemony (or its
perceived decline) in pushing the multilateral trading system’s evolution (a debate not
engaged in here), there is little doubt that the increased unilateralism and threat thereof
on the part of the United States as a means to “enforce” its trade-related rights was
an important factor in getting nations to explicitly reframe the underlying interdepen-
dency problem and reform the existing set of obligations (primarily through significant
expansion) and compliance institutions.

The evolution of the GATT 1947 institutional framework culminated in the Uruguay
Round. At the close of the Uruguay Round, the parties had negotiated a complex pack-
age of agreements that resulted in a comprehensive overhaul of the existing GATT
regime. Parties were not given the option of picking and choosing among agreements
but rather were bound to accept or reject the entire package; this allowed parties to
engage in a complicated process of negotiations that reframed, reformed, and integrated
games across many issue areas. Among many other things, the parties (1) created the
WTO - a formal international organization (2) significantly broadened the scope of the
trading system beyond goods to encompass services and intellectual property as well
as previously exempted areas such as agriculture and (3) created a more comprehensive
compliance system including more effective dispute settlement procedures. Ultimately,
the GATT 1947 regime was completely subsumed by the WTO regime. Technically, the
GATT 1947 is no longer in effect because it was replaced with GATT 1994, although
the substantive obligations are essentially the same. With respect to commitments and
compliance, the WTO package of agreements significantly expanded the range of com-
mitments undertaken by States and significantly deepened them as well. The Marrakesh
Agreement, which established the WTO, includes four Annexes. The first Annex con-
tains a series of multilateral agreements that bind all WTO members and thus comprised
the “package deal” during negotiations. Annex 1 contains, among others, the GATT
1994, the General Agreement on Trade in Services (“GATS”);*® and the Agreement on
Trade-Related Aspects of Intellectual Property Rights (“TRIPS™).®” Annex 2 contains
the dispute settlement rules that apply to all members, and Annex 3 establishes the
Trade Policy Review Mechanism. Annex 4 contains “plurilateral agreements” that are
optional.”® The analysis here will not focus on the range of commitments undertaken
via these agreements’! but instead on the compliance system.

The WTO regime involves a comprehensive, integrated compliance system. In
particular, the dispute settlement system is seen as the most advanced and powerful,
yet created under international law. Although, as many have pointed out, it still has
its flaws, it represents a significant advancement in the international law field, is the
“backbone” of the WTO trading system,’?> and has been touted as the model institution
for other developing areas of international law. The WTO dispute settlement system
builds on the preexisting GATT dispute settlement system, brings together and formal-
izes many of the procedures set forth in various interpretations and declarations, and
creates a formal dispute settlement organization called the Dispute Settlement Body
(DSB).”® The DSB is formally delegated authority to administer the detailed rules
of adjudication contained in the Understanding on Rules and Procedures Governing
the Settlement of Disputes (“Dispute Settlement Understanding” or “DSU”) (Annex
2).7* The DSB orchestrates the dispute settlement process from beginning to end — it
establishes panels, adopts Panel and Appellate Body reports, and even monitors and
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oversees implementation of such reports. Importantly, the WTO dispute settlement
system prevents forum shopping among procedures set forth in side-agreements, for
example, and acts as the exclusive adjudicative institution for all agreements under the
WTO umbrella. In some cases, the adjudication rules set forth in the DSU are modified
by provisions in some of the Annex 1 agreements, but the modifications are generally
tailored to the particular area covered (e.g., intellectual property).

Besides integrating and formalizing various procedures into a comprehensive set
of binding rules and creating the DSB to administer the process,” the DSU reflects
a number of important changes to the dispute settlement system. First, a losing party
can no longer block the adoption of a panel report; instead, a panel report is automat-
ically adopted unless there is a consensus not to do so. A second related reform was
the introduction of appellate procedures and the creation of an Appellate Body, con-
sisting of seven members that are appointed to four-year terms. The Appellate Body
may only consider issues of law and legal interpretations decided by the panel.”® As
with panel reports, the Appellate Body report is adopted automatically unless there
is consensus not to do so. Together, these modifications significantly depoliticize
the dispute settlement process and give weight to the panel’s and Appellate Body’s
interpretation and application of the rules and determinations with respect to whether
a particular party is complying with its obligations. A third important change is that the
DSB monitors whether a losing party implements the relevant recommendations and
brings itself into compliance; if the party fails to do so within a reasonable period
of time, authority to suspend concessions is automatically granted absent consen-
sus to the contrary and the level of suspension is calculated pursuant to a specified
procedure.

The clear preference in the DSU is for withdrawal by the losing party of its offend-
ing measure,”’ but the sanction for failing to do so basically remains the same as
it was for the GATT: prospective trade measures intended to offset the prospective
harm imposed on the injured party.”® Article 22 of the DSU sets forth various rules and
procedures for compensation or suspension of concessions, which are “temporary mea-
sures available in the event that the recommendations and rulings are not implemented
within a reasonable period of time.” The DSB expressly states that compensation is
voluntary.” It further states “[t]he level of the suspension of concessions or other obli-
gations authorized by the DSB shall be equivalent to the level of the nullification or
impairment.”® As with the GATT 1947 Article XXIII language, it not clear whether
equivalency includes retroactive effects, although both the text of the DSU and past
practice strongly suggest that remedies must be determined on a prospective basis.?!
The focus of the DSU is clearly prospective and aimed at inducing compliance once
a violation has been established (Schwartz and Sykes, 2002, p. 12). As Article 22 | 8
states, “suspension of concessions or other obligations shall be temporary and shall
only be applied until such time as the measure found to be inconsistent with a covered
agreement has been removed, or the Member that must implement recommendations or
rulings provides a solution to the nullification or impairment of benefits, or a mutually
satisfactory solution is reached.” As the arbitrators in the EC-Bananas case reasoned,
the “femporary nature (of suspension of concessions or other obligations) indicates that
itis the purpose of countermeasures to induce compliance.”$* Furthermore, in that case,
the arbitrators assessed the level of proposed suspension of concessions in relation to



< Comparative Analysis of Compliance Institutions ’IB’I>

the measures taken by the European Communities (“EC”) in order to comply with the
recommendations and rulings of the DSB rather than the original measures found to
be inconsistent with the EC’s WTO obligations.® Compensation for past harm caused
by the original measures was not a relevant consideration in determining whether the
proposed countermeasures were appropriate. Importantly, the types of concessions
that may be suspended may include obligations or concessions under any of the WTO
multilateral agreements, unless there is a provision precluding such suspension.®* This
development arguably “levels the playing field” so to speak because developing nations
that would have had little bargaining power under the GATT system may suspend
obligations that matter to developed countries such as those set forth in TRIPS.%

In the end, WTO dispute settlement appears to maintain the same orientation as
GATT dispute settlement and appears to implement the Type II and Type III strate-
gies in the same manner as the GATT, see supra, although much more effectively
and credibly because of the detailed, integrated framework of rules and the depoliti-
cization of the process (e.g., by reversing the consensus rule, creating the DSB, and
providing for appellate review of legal determination). The rule-oriented, adjudicative
process established in the DSU and the creation of an appellate review process substan-
tially improve the quality, consistency, predictability, and overall utility of the dispute
settlement process as a means for reducing uncertainty regarding the scope, interpreta-
tion, applicability, and complex interrelationship among the sets of rules in the various
agreements.

As with GATT dispute settlement, the prospective orientation of remedies available
through WTO dispute settlement limits the institution’s effectiveness as a deterrent to
intentional noncompliance from an ex ante perspective. The institution does serve a
Type I function in the sense that once the process has been invoked and noncompliance
has been established, the possibility of suspended concessions may induce compli-
ance and may act as an effective deterrent to intentional noncompliance of the same
kind between the same Members in the future. Furthermore, as a result of the improve-
ments made in the evolution from GATT dispute settlement to WTO dispute settlement,
the expected duration of undetected noncompliance may shorten (in part because the
institutions are more efficient, and in part because the scope of the trading rules and
obligations becomes more precise and certain over time), which reduces the expected
benefits of intentional noncompliance.

Yet, the fundamental limitations of the dispute settlement system, from an
enforcement-oriented perspective — an opportunity to return to compliance without
penalty and the prospective nature of available remedies (explored above with respect
to the GATT regime) — strongly suggest that the institution is not directed at deter-
ring intentional noncompliance, and therefore, that the institution does not implement
a collective strategy to alter the expected payoffs in a manner that makes cooperation
more attractive ex ante than defection. Instead, it appears to implement a collective
strategy to facilitate internal evolution of the existing (multilateral) game, and thereby
avoid collapsing into sequential games (whether bargaining games or trade wars on
a bilateral or multilateral basis).

In addition to dispute settlement, the parties also created another Type II compli-
ance institution, the Trade Policy Review Mechanism (Annex 3).5 As set forth in its
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statement of objectives,

[t]he purpose of the Trade Policy Review Mechanism (“TPRM”) is to contribute to improved
adherence by all Members to rules, disciplines and commitments made under the Multilateral
Trade Agreements and, where applicable, the Plurilateral Trade Agreements, and hence to the
smoother functioning of the multilateral trading system, by achieving greater transparency in, and
understanding of, the trade policies and practices of Members. Accordingly, the review mech-
anism enables the regular collective appreciation and evaluation of the full range of individual
Members’ trade policies and practices and their impact on the functioning of the multilateral
trading system. It is not, however, intended to serve as a basis for the enforcement of specific
obligations under the Agreements or for dispute settlement procedures, or to impose new policy
commitments on Members.

The TPRM establishes the Trade Policy Review Body (referred to herein as the TPRB)
to periodically review the trade policies and practices of all Members; the frequency
of the reviews is based on the impact of a particular country on the trading system.
Each Member is obligated to submit a report to the TPRB on a regular basis as well.
Specifically, the TPRM provides that:

In order to achieve the fullest possible degree of transparency, each Member shall report regularly
to the TPRB. Full reports shall describe the trade policies and practices pursued by the Member
or Members concerned, based on an agreed format to be decided upon by the TPRB. . .. Between
reviews, Members shall provide brief reports when there are any significant changes in their trade
policies; an annual update of statistical information will be provided according to the agreed
format. Particular account shall be taken of difficulties presented to least-developed country
Members in compiling their reports. The Secretariat shall make available technical assistance
on request to developing country Members, and in particular to the least-developed country
Members. Information contained in reports should to the greatest extent possible be coordinated
with notifications made under provisions of the Multilateral Trade Agreements and, where
applicable, the Plurilateral Trade Agreements.

While not oriented towards dispute settlement, the TPRM serves an important Type II
compliance function in that it collects and makes publicly available information regard-
ing trade policies of the parties and provides an important feedback mechanism for
evaluating and understanding the payoff structure.

The WTO has recently begun to focus on the capacity problems that developing
countries may face and has been developing capacity-building and technical assistance
programs to enable developing countries that lack the resources to fully participate in the
WTO. In November 2001, at the Fourth Ministerial Conference in Doha, Qatar, a broad
mandate was declared concerning negotiations on, infer alia, numerous implementation
issues, capacity-building and technical assistance programs, technology transfer, and
special and differential treatment provisions. The Doha Development Agenda stresses
that WTO trade assistance must be viewed as part of an overall development and
poverty reduction strategy. The WTO’s recent 2003 Technical Assistance/Capacity
Building Plan, for example, focuses on the complementary goals of technical assis-
tance and capacity-building for effective participation in negotiations, implementation,
and trade integration. To that end, the WTO Secretariat will be engaged in the coor-
dination of a number of technical assistance and capacity-building activities (such as
internships, trade policy courses, and sustainable capacity-building), which coherently
link national activities with regional activities. Least-developed countries, which have
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the most urgent and acute trade development needs, will be given priority focus. As
a precursor to technical assistance, diagnostic studies are being prepared to identify
structural weaknesses and constraints impeding the countries development into the mul-
tilateral trading system. In the near future, capacity-building and technical assistance
institutions will likely become an important part of the WTO compliance framework.
The emergence of these institutions can be explained as a response to the bubbling
threat of destabilization posed by exogenous events, such as health crises, and by the
capacity problems facing many developing countries.

Looking at the GATT/WTO regime’s evolution through the lens of the game
theoretic framework set forth in this chapter helps us to focus on the aspects of State
decision-making and behavior that are affected by compliance institutions. While
international trade law has evolved into a relatively strong version of public inter-
national law, the strength of the current WTO regime does not appear to derive from
strict enforcement-oriented institutions aimed at deterring intentional noncompliance
through the threat of sanctions. This view is contrary to the view of most trade experts
who believe that the dispute settlement process is, in fact, enforcement-oriented and
backed by hard-edged sanctions. The analysis in this section has shown that, despite
its adjudicative, rule-based orientation, the WTO dispute settlement institution appears
to be management-oriented and facilitative, rather than enforcement-oriented, because
it primarily implements Type II and Type III compliance strategies and implements
Type I strategies only on a limited prospective basis. The underlying purpose of the
WTO compliance system is to maintain regime stability.

The next section applies the analytical framework to the Ozone regime, which
addresses a fundamentally different interdependency problem than discussed above
with respect to the international trading regime. While the Ozone regime also appears
to be primarily management-oriented and facilitative, it does not rely heavily on dispute
settlement but rather utilizes a host of compliance institutions to implement all three
compliance strategies.

3.2 International Environmental Law
and the Ozone Regime

3.2.1 THE UNDERLYING INTERDEPENDENCY PROBLEM
AND THE NEED FOR INTERNATIONAL COOPERATION
Today, the interdependency problem motivating international cooperation to reduce the
emission of manmade, ozone-depleting substances (ODSs) is well understood. Accord-
ingly, a detailed analysis is not necessary here. To summarize, ozone in the stratosphere
(the “Ozone layer”) shields all of us living on Earth from ultraviolet radiation emitted
from the sun. There are significant health risks associated with increased exposure to
ultraviolet radiation. When certain manmade chemicals are emitted and make their way
into the stratosphere, ultraviolet radiation breaks down the chemicals, releasing, among
other things, chlorine or bromine atoms, which act as catalysts in destroying ozone.
Chlorofluorocarbons (CFCs) and other ODSs, such as halons, methyl bromide, carbon
tetrachloride, methyl chloroform, and hydro-chlorofluorocarbons (HCFCs), have been

used in numerous consumer and industrial applications.
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International cooperation is necessary to address the problem because doing so
involves a tradeoff between the risk of long-term environmental harm and attendant
health effects and the short-term economic costs of developing and shifting to alter-
native chemicals. The Ozone layer can be analyzed as either a global public good or
common pool resource depending on the manner in which the problem is framed.®’
On the one hand, an intact Ozone layer performs a service by shielding everyone
on Earth from ultraviolet light. Because this service is both nonrivalrously consumed
and nonexcludable, it can be characterized in economic terms as a classic public good
(Oakland, 1987, pp. 485-6; Cooter and Ulen, 1997, pp. 40-1). On the other hand, when
framed in terms of its capacity to act as a sink for ozone-depleting chemicals, the Ozone
layer remains nonexcludable while its capacity is rivalrously consumed (Downie, 1999,
pp- 97-121). Under either view, sustaining the Ozone layer may be analyzed as a multi-
player Prisoners’ Dilemma.®® Robust international cooperation is especially necessary
because the Ozone layer may be depleted by ozone-depleting emissions regardless of
where on the Earth the emissions come from. This fact is particularly important because
it means that broad international cooperation is essential to protecting the Ozone layer.
A State (or group of States) that opts not to participate, either by not committing to
anything or by not complying with commitments undertaken, may undermine the efforts
of cooperating States by simply emitting ODSs in a quantity sufficient to deplete the
Ozone layer. This characteristic of the interdependency problem provides some States
with an opportunity to hold out and demand concessions from others.

3.2.2 THE OZONE REGIME

The Ozone regime is a popular case study for international environmental coopera-
tion because it has been quite successful in a number of respects (Brown Weiss, 1998,
pp- 135-57). First, and most importantly, participants have significantly reduced (and
in some cases completely banned) the production and consumption of various ODSs.
Second, participants have collaborated on identifying additional chemicals that pose
a risk to the Ozone layer. Third, newly identified ODSs have been added to the list of
chemicals targeted for “ratcheting” down production and consumption quotas. Fourth,
in response to institutionalized incentives, countries that were not original participants
have gradually joined the regime. Of course, there are additional successes and some
shortcomings. The analysis below focuses primarily on the manner in which the regime
has evolved with respect to substantive obligations/principles, commitments, and com-
pliance institutions. Given the fact that the Ozone regime and its compliance institutions
have been extensively studied elsewhere®® and that the Ozone regime provides only an
introduction to the wide range of international environmental regimes, the treatment
here is somewhat brief in comparison with the previous treatment of the multilateral
trading regime.

In 1974, a series of scientific papers suggested the CFCs could destroy strato-
spheric ozone (Molina and Rowland, 1994, pp. 810—12; Stolarski and Cicerone, 1974,
pp- 1610-15; Cicerone, etal., 1974, pp. 1165-8). In the mid-to-late 1970s, scientific and
public policy debates ensued and various nations, including the United States, estab-
lished domestic controls on the use of CFCs in aerosol sprays. However, the European
Community, Japan, the Soviet countries, and various large developing countries would
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not do so, in part because of uncertainties regarding various aspects of the environ-
mental problem. Accordingly, in the late 1970s, United Nations Environment Program
(UNEP) was charged with promoting research to develop a better understanding of the
problem and possible solutions. In 1981, UNEP established an Ad Hoc Working Group
of Legal and Technical Experts to draft a global framework convention, and in 1985,
States adopted the Vienna Convention for the Protection of the Ozone Layer.”’ The
Vienna Convention was signed by 20 countries plus the European Community, and it
entered into force on September 22, 1988.%1

Through this framework convention, parties did not undertake specific binding
controls on their production or consumption of ODSs but instead agreed to coop-
erate on (1) conducting research and scientific assessment regarding the problem;
(2) information exchange; and (3) adopting “appropriate measures” to deal with the
problem. Although quite general in nature, these obligations served as the founda-
tion for significant collaborative efforts to better understand the problem and evaluate
appropriate cooperative solutions. This was a crucial first step toward international
cooperation because it broadly framed the relevant issues at a time where the underlying
problem and potential solutions were relatively uncertain and States were understand-
ably hesitant to undertake specific commitments. In essence, the broad framework
convention allowed parties to coordinate their behavior while continuing to reframe
the problem and potential solutions, as nonbinding agreements frequently do in
international environmental regimes.*?

Importantly, parties fully expected that their commitments would evolve over time.
At the time the Vienna Convention was being negotiated, the parties contemplated that
a protocol with more specific obligations would be negotiated on the side. Due to a lack
of consensus on the substance of such a protocol at the time the Vienna Convention was
finally adopted, however, the parties left the drafting of a protocol to future development.
As many observers have noted, the framework-protocol approach taken in the Ozone
regime was particularly important because getting as many countries as possible on
board was crucial to any long-term effort to address the environmental problem.

During the late 1980s and early 1990s, reduced uncertainty regarding the problem
(particularly its magnitude)®® and potential solutions, technological developments, and
better alignment of developed countries’ preferences combined to push States to agree
to undertake significant, quantitative commitments to reduce specific ODSs. In 1987,
the Montreal Protocol on Substances that Deplete the Ozone Layer was concluded,”
and in early 1989 it entered into force. The Montreal Protocol imposes obligations on
States to control the production and consumption of ODSs through specific measures
and timetables. The 1987 version of the Protocol required that parties (other than
developing countries) (1) freeze their production and consumption of CFCs at 1986
levels; (2) reduce their production and consumption of CFCs first by 20 percent and then
by another 30 percent by 1999; and (3) freeze their consumption of halons at 1986 levels.
Parties are also required to submit detailed annual reports containing statistical data on
various controlled substances to the Secretariat for the Protocol in Nairobi, Kenya.
The Secretariat compiles the various reports and makes them available to parties, other
Ozone regime institutional bodies (such as expert panels, e.g., see infra), and the public
for review. The primary substantive commitments are quantitative in nature, basically
capping the amount of a particular chemical that a particular country can produce and
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consume within a given year. Like the tariff bindings used in the GATT/WTO regime,
these commitments are simple legal obligations (not subject to interpretation) and are
arelatively easy obligation to police, provided, of course, that the information reported
by parties is reliable.”> As with the trading regime, governments, industry, and NGOs
regularly monitor compliance with reporting requirements and, of course, substantive
obligations.”®

Numerous amendments to the 1987 Protocol expanded its reach in terms of chemi-
cals covered (by adding phase-out schedules for newly identified ODSs) and ratcheted
up (in terms of the phase-out rate) both the targets and timetables for those chemi-
cals already covered, and added institutional mechanisms including for compliance
purposes. As with the GATT 1947, amendments only bind ratifying countries, and
there have been a series of amendments. As a result, “the pattern of obligations is
complicated. Some states are still party only to the original Protocol, others to the Pro-
tocol as amended in London, and others to the Protocol as amended in London and in
Copenhagen.”®’ In addition to the formal amendment process, which only binds those
countries that ratify a particular amendment, the parties adopted a dynamic adjustment
process through which they could adjust commitments (targets and timetables) for cov-
ered chemicals in a less formal manner that does not require ratification. Through the
adjustment process, parties receive notice of an adjustment, and it becomes binding
six months thereafter. By contrast, the amendment procedures require a two-thirds
vote and ratification and thus make adaptation quite cuambersome, which is particularly
debilitating in a regime dependent upon rapid advancements in science and technology.

Given the nature of the interdependency problem, maximizing participation is
essential to the long-term success of the Ozone regime and to prevent the entire process
from unraveling. Basically, a single country with the potential to domestically produce
and consume significant quantities of ODSs presents a risk to the Ozone layer, even
if rest of the world were to halt production and consumption entirely. China and India
in particular may pose such a risk in the future because of their size and development
trajectory. Thus, the regime relies upon numerous flexible compliance mechanisms
designed to encourage and sustain participation, including, for example, the grand-
fathering of plants being constructed in September 1987 into a 1986 baseline (to
encourage Soviet participation), and various financial and technical assistance mech-
anisms. The Montreal Protocol provides for special treatment of developing countries
to encourage their initial participation. Specifically, Article V of the Montreal Protocol
makes special allowances for developing countries, including a 10-year delay for com-
pliance with targets and timetables, a separate consumption limit of 0.3 kilograms
per capita, Multilateral Fund access, and promotion of bilateral assistance programs.’®
Pursuant to the 1990 London Amendment, an interim $180 million Multilateral Fund
was established to attract developing countries to the regime by funding the incre-
mental costs incurred by developing countries in meeting their commitments and
technology transfer activities. The fund was to expand to $240 million in the event
that China and India join the Montreal Protocol, which occurred in 1991 and 1992,
respectively.”” These institutional mechanisms encourage participation by adjusting
countries’ payoff structures through positive incentives and sustain participation simi-
larly. In addition, the Protocol prohibits trade in controlled substances between a party
and any nonparty. This prohibition also adjusts countries’ payoff structures, creating
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a strong incentive for nonparties to join and a strong disincentive for parties to fall into
noncompliance.

These innovative institutional mechanisms were designed to broaden participation
and implement a Type I strategy, which, generally, has been quite successful. The
ratification rate for the Montreal Protocol has been remarkable — 29 countries and the
European Community had ratified the Montreal Protocol when it became effective in
1989, and 183 countries had ratified as of June 14, 2002.10

It is important to note, however, that participation has come at a cost. Develop-
ing countries have tested the value that developed countries give to protecting the
Ozone layer and extracted considerable side-payments in exchange for promised par-
ticipation. Existing ODS production capacity correlates directly with bargaining power
because a country may threaten to utilize such capacity unless concessions are granted.
This tactic is particularly successful in cases where the country has a credibly short
time horizon. As developed countries have eliminated ODS production capacity, large
developing countries that have maintained or even expanded production capacity have
gained bargaining strength.!°! As David Downie has observed, large developing coun-
tries, such as India, substantially expanded their production capacity in the late 1980s
and early 1990s at the same time as developed countries closed production facilities.
The long-term success of the regime depends upon the participation of large developing
countries.

In 1988, pursuant to Article 6 of the Montreal Protocol, expert panels — the Scientific
Assessment Panel, Environmental Assessment Panel, and Technology and Economic
Assessment Panel — were established to coordinate research and have since issued
a series of important reports on issues relevant to negotiations and implementation. The
Panels “involve several hundred scientists worldwide . .. [and] have played a crucial
role in causing parties to ratchet up targets and timetables, add chemicals to the list of
controlled substances, [] address problems such as recycling[, and] . . . provided credible
risk assessments and evaluations of control options” (Brown Weiss, 1998, p. 146).
Through the engagement of experts, the Ozone regime has significantly reduced the
uncertainties and transaction costs that could have inhibited international cooperation.

In particular, the Technology and Economic Assessment Panel (“TEAP”) has had
an important role in facilitating compliance. In addition to its detailed reports on tech-
nical options, controls, and ODS substitutes, TEAP has established Technical Options
Committees that perform a number of compliance-related functions including moni-
toring and reviewing implementation by particular ODS-using sectors. Furthermore,
TEAP administers the “essential-use” procedure whereby a party may obtain an
“essential-use” exemption to allow production or consumption in special cases but only
after a detailed examination by TEAP of the party’s application. As Owen Greene aptly
points out, this procedure performs a key compliance function in that it tends to focus
on implementation issues that pose the greatest noncompliance risk; TEAP reviews
potential problems and examines possible “problem-solving responses” (Greene, 1998,
p- 99). By requiring applicants to submit extremely detailed applications and then
having TEAP experts thoroughly review and study the issues raised, potential noncom-
pliance problems may be averted by “detailed and expert guidance and assistance on
how to implement the phase-out” (Greene, 1998, p. 99). It is not surprising that this
managerial or facilitative approach would work well in situations where implementation
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problems relate to technical expertise. Although such situations tend to involve issues
that pose the greatest risk of noncompliance, the risk does not tend to derive from
opportunism but rather from well-intentioned parties that lack capacity. By engaging
technical experts before a compliance problem arises, parties continue to participate
and remain in compliance, and thereby avoid noncompliance procedures.

The Protocol created a specific Noncompliance Procedure and established an
Implementation Committee comprised of 10 states as well as various procedures for
monitoring and assessing compliance and dealing with noncompliance. The regime
established potent noncompliance procedures that may be initiated by one party against
another or, as practice has demonstrated, by a party that does not believe that it will
be able to meet its commitments.'*> Importantly, the Implementation Committee was
intentionally designed to be multilateral and nonconfrontational — and decidedly not
judicial. As described by Kal Raustiala, the Committee “does not act in a judicial mode;
discussions are not couched as legal arguments. Rather, the Committee relies upon facil-
itation and whatever political pressure emerges from open, transparent discussion of
compliance difficulties. It employs what is essentially an administrative, rather than
a judicial, approach to noncompliance” (Raustiala, 2000, pp. 418—19). Under the Pro-
tocol, it may review reports submitted by parties ad hoc, is empowered to make on-site
inspections to assess compliance, and to use both positive and negative incentives to
encourage compliance or bring a party back into compliance. Positive incentives may
take the form of financial or technical assistance while negative incentives may include
warnings or suspension of rights or privileges (including, e.g., the ability to trade in
controlled substances with other parties). Importantly, positive incentives are generally
made contingent upon participation of the party seeking assistance in the form of sub-
mission of detailed plans for national programs and/or annual reports on production
and consumption of ODSs. As David Victor demonstrates, the noncompliance proce-
dures established by the Montreal Protocol and implemented by the Implementation
Committee blend the management-oriented and enforcement-oriented approaches to
compliance (Victor, 1998).

The Ozone regime also envisions the possibility of dispute settlement. Specifically,
Article 11 of the Vienna Convention suggests that parties should resolve their disputes
through negotiation and if that is not successful, through a conciliation commission.
The article also provides that parties may elect to settle their disputes through arbitra-
tion or the International Court of Justice and that parties may accept the compulsory
jurisdiction of one of these mechanisms at the time of their ratification of the treaty.
In the end, however, dispute settlement has not been invoked by any of the parties.
The noncompliance procedures noted above have instead been universally invoked.

The Ozone regime employs all three compliance strategies. With respect to Type I,
the focus is on positive incentives that are aimed at modifying the payoff structure to
encourage participation and compliance. In addition, the trade restriction prohibiting
trade with nonparties acts as an inducement to join and a deterrent from withdrawal.
While there is some prospect for negative sanctions through dispute settlement or
suspension of rights by the Implementation Committee, such sanctions have not yet been
applied. With respect to Type I1, there are a number of institutional mechanisms aimed at
reducing uncertainty regarding the problem itself and identifying additional ODSs, and
aimed at reducing the transaction or adjustment costs of compliance through facilitative
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technology transfer and administrative and technical assistance. Notably, in contrast
with the GATT/WTO regime, the need for legalistic mechanisms for interpreting,
clarifying, and applying rules and obligations has not been an essential function of
the compliance system in the Ozone regime. This is illustrated by the fact that com-
pliance issues thus far have been resolved through the Noncompliance Procedure and
the Technology and Economic Assessment Panel (TEAP) process rather than dispute
settlement. With respect to Type III, the readjustment of commitments is an integral
part of the Ozone regime: first, the dynamic ratcheting accomplished through adjust-
ment and amendment as well as the addition of newly identified ODSs to the regime
demonstrates a repeated cycling through the cooperative process stages. Second, and
more directly related to compliance, both the Noncompliance Procedure and the TEAP
process facilitate the readjustment of commitments as necessary to respond to capacity-
related problems. As illustrated by high rates of ratification and compliance, the Type I
and Type III strategies employed in the Ozone regime have been quite successful (so far)
in getting and keeping parties on board.

Despite the effectiveness of the regime thus far and its well-designed institutional
framework, the task of maintaining participation and compliance may become more
difficult as developing countries are asked to reduce domestic production and consump-
tion of various ODSs. Given the nature of the problem and use of positive incentives
as a means to sustain participation, there is some risk that large developing countries
may act opportunistically by refusing to participate or threatening to withdraw from
the regime in the future. As David Leonard Downie explains, the political objective
underlying the Ozone regime boils down to one of resource allocation, that is, allocating
the use of the Ozone layer as a sink for ODSs. Given the nonexcludable nature of the
Ozone layer, the “exploitable power to destroy” it becomes a significant source of bar-
gaining power (Downie, 1999, pp. 103—4). As he noted, “[i]n recent years, the relative
bargaining strength of the United States, Japan, Australia, and Europe appears to have
weakened somewhat (as they eliminated CFC productions) while that of large devel-
oping countries has increased (along with their production capacity)” (Downie, 1999,
p. 105). It remains to be seen whether the continued flow of positive incentives (e.g.,
financial assistance and technology transfer), the threat of sanctions, or appreciation
of the long-term consequences of destroying the Ozone layer provide sufficient incen-
tives to large developing countries, such as China and India in particular, to encourage
long-term cooperation.'® As Downie aptly points out, the nature of the underlying prob-
lem is that of a common pool resource, which means that initial regime success does
not guarantee continued success because “[b]argaining dynamics and interests in [the
common pool resource] . . . change over time, presenting new obstacles to cooperation
as actors face new incentives and opportunities to seek distributive gains.”

C 4 CONCLUSION )

International trade law and international environmental law reflect two different evolu-
tions of both international law and attendant institutional arrangements. International
trade law currently reflects a strengthened version of public international law, strength-
ened in the sense that the traditional weaknesses inherent in public international law
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do not prevent States from coordinating their behavior through binding international
commitments, effective dispute resolution institutions, and (somewhat) effective means
for imposing sanctions. The commitments undertaken by members of the GATT/WTO
and other trade agreements generally are binding legal obligations between States, such
that a violation of an obligation is enforceable only by a State.'* International trade
law has evolved into a strong version of public international law, in large part, because
of the institutions employed by States to resolve disputes and the possibility of using
trade sanctions post-dispute-resolution without collapsing the system into trade wars.
While the WTO dispute settlement mechanism may be seen as an enforcement-oriented
institution that adjusts the payoff structure through the threat of sanctions, in a manner
that deters intentional noncompliance, the analysis set forth in this chapter suggests that
the more important function served by the dispute settlement institution is to resolve
disputes where noncompliance is unintentional either because (1) there is an actual
dispute over the rules or obligations, or (2) the noncompliant State lacks the capacity
to comply. With respect to the former cause of unintentional noncompliance, the WTO
dispute settlement mechanism has thus far proven very effective. With respect to the
latter cause, dispute settlement first establishes the existence of noncompliance and
then provides the parties with an opportunity to renegotiate. The WTO has recently
begun to focus on the capacity problems that developing countries may face and has
been developing capacity building and technical assistance programs to enable devel-
oping countries that lack the resources to fully participate in the WTO. For example, in
November 2001, at the Fourth Ministerial Conference in Doha, Qatar, a broad mandate
was declared concerning negotiations on, infer alia, numerous implementation issues,
capacity building and technical assistance programs, technology transfer, and special
and differential treatment provisions.

International environmental law reflects a shift away from the hierarchical struc-
ture of international law toward more complex, multilayered legal frameworks that
blur lines between public international law, private international law, and domestic
law.!% To the extent that States undertake binding commitments in international envi-
ronmental agreements,'% the obligations tend to be positively prescriptive, requiring
regulatory action on the part of States that gives rise to subsidiary legal relationships
between States and their citizens and among private actors themselves. While some
suggest that a broadreaching WTO-like compliance system might improve compli-
ance with international environmental commitments, such a system has not arisen.
Instead, States (and other interested entities) often rely on complex, multifaceted,
management-oriented compliance systems that utilize, for example, positive incen-
tives to both induce and facilitate compliance as well as institutions that dynamically
adjust commitments over time. The compliance system of the Ozone regime is illus-
trative. The flexible legal regime has permitted the commitments undertaken by States
to be adjusted and expanded to new ODSs in accord with scientific and technological
progress. Due to the nature of the underlying interdependency problem, maximizing
participation is essential to the long-term success of the Ozone regime and to preven-
ting the entire process from unraveling. As a result, parties rely on positive incentives,
such as financial assistance, and negative incentives, such as the threat of a trade ban
in controlled substances, to adjust the payoff structure and induce participation and
continued compliance. For similar reasons, the focus of the compliance institutions
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in the Ozone regime is management-oriented and facilitative. Unlike the GATT/WTO
regime, dispute settlement has not been utilized in the Ozone regime; instead, the Non-
compliance Procedure and the TEAP process substitute a nonadversarial approach to
dealing with noncompliance problems.

This chapter provides an avenue for addressing a number of important questions that
have surfaced recently in scholarship regarding international cooperation and compli-
ance. Why do States choose to utilize enforcement-oriented compliance institutions and
management-oriented compliance institutions? What are the conditions under which
States choose one approach over the other or choose to rely on elements of both? Would
a WTO-like institution make sense in the international environmental area? If so, why
hasn’t one arisen yet? Should the “jurisdiction” of the WTO itself be expanded into
international environmental regimes? Will the WTO dispute settlement mechanism be
sufficient to address compliance dilemmas in the future? Although these questions have
not been directly addressed in this chapter, the analytical framework developed in this
chapter provides a useful tool for approaching these questions.
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Notes

1 Raustiala (2000) (distinguishing compliance with rules and the effectiveness of those rules
in addressing the underlying problem justifying their creation).

2 Raustiala (2000) (describing “Systems for implementation review” or “SIRs”); Jacobson
and Brown Weiss (1998) (adopting a broad definition of compliance that includes confor-
mance with both procedural and substantive obligations as well as with the “spirit of the
treaty”).

3 Of course, even at the domestic level, where adjudicative and enforcement bodies exist
and arguably perform well, compliance is imperfect and never guaranteed. See, e.g.,
Farber (1999). Some “slippage” is unavoidable and arguably desirable. Efficient slippage
may be facilitated through a liability rule. For example, domestic contract law scholars
have argued that legal institutions ought to allow a party to breach a contract and sustain
damages attributable to its breach under certain circumstances to promote efficiency. See,
e.g., Posner (1992). Efficient slippage also may be facilitated through flexible interpreta-
tion, modification, or application of the rules. Farber (1999) (discussing how the courts
have created “slack” for regulated parties under environmental regulatory regimes). Both
approaches, however, also open the door for inefficient strategic behavior.

4 For example, while the United States did not push the level of commitments set forth in
the Kyoto Protocol higher and thus was probably not acting opportunistically during those
negotiations, if the Kyoto Protocol enters into force, is implemented effectively, and parties
comply with their obligations (granted, many unlikely “ifs”), the United States would real-
ize both types of gains by dropping out of the picture. First, the United States would realize
the environmental benefits (however marginal) of the parties’ greenhouse gas emissions
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11
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reductions, and second, it would realize relative gains in the form of competitive advan-
tages in affected industries. See, e.g., Frischmann (2001a) (“Opportunistic States may
feign strict commitments, relying on a weak, politicized enforcement process and weak
sanctions, such as delayed reductions. These States may wish to appease domestic con-
stituencies on both sides of the issue, or they may wish to exploit the system in order to
gain economic benefits — competitive advantages and cash inflow. In either case, when
push comes to shove, the strict commitments would fall to the wayside and the climate
change regime itself would likely suffer.”).

Krasner (1983) defined a regime as the “implicit or explicit principles, norms, rules and
decision-making procedures around which actors’ expectations converge in a given area
of international relations.” He further stated that

Principles are beliefs of fact, causation and rectitude. Norms are standards of behavior
defined in terms of rights and obligations. Rules are specific prescriptions or proscrip-
tions for action. Decision-making procedures are prevailing practices for making and
implementing collective choice.

See also Koh (1996) (regime is a set of governing arrangements developed by governmental
and private parties in a given issue area).

At the Fourth Ministerial Conference of the WTO on November 14, 2001, WTO
members agreed to launch new trade negotiations pursuant to the Doha Development
Agenda, which specifically puts the concerns of developing countries, such as market
access and development, at the forefront. See World Trade Organization, Fourth
Ministerial Declaration, WT/MIN(01)/DEC/1 (November 20, 2001) (memorializing the
agreement made between the 142 nations that attended the talks at Doha), available at
http://www.wto.org/english/thewto_e/minist_e/min01_e/mindecl_e.htm (last visited July
14, 2002); Haque (2002).

There is a rich literature on the application of game theory to international cooperation.
See generally Schelling (1960); Keohane (1984); Axelrod (1984); Rasmusen (1994);
Hovi (1998). Game theory encompasses both cooperative games in which promises are
assumed to be binding, and noncooperative games in which promises are not necessarily
binding. Given the absence of a supranational governance regime, international games are
analyzed as noncooperative games.

There are various game theoretic approaches to modeling the interactions between
domestic and international politics. The seminal paper setting forth the theory of two-level
games was written by Putnam (1988).

For example, if States commit themselves to curb domestic greenhouse gas emissions and
agree to implement their commitments through an international emissions trading system,
the effectiveness of the trading system would ultimately depend on private trading and the
effectiveness of the overall regime would ultimately depend on State regulation of private
parties, i.e., domestic enforcement of emissions limitations.

See, e.g., Spero and Hart (1997) [“Congress tends to link trade policy with particular
domestic interests (while) the US executive branch often links trade policy with larger
foreign policy and foreign economic goals.”].

See, e.g., Sykes (1999) (discussing the public choice perspective on international trade
agreements); Macey (1996) (discussing public choice theory and its application to
international cooperation).

Acknowledging the differences between (1) realist/rationalist/utilitarian, (2) norm-driven/
process-oriented/sociological, and (3) liberal/institutional theories of international
relations, this chapter contends that a flexible game theoretic framework is a useful
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organization construct that may encapsulate the key considerations of each theory; a full
exploration of this idea, however, is beyond the scope of this chapter.

Traditional illustration: Suppose two co-defendants are being interrogated in separate cells
and that the police have sufficient evidence to convict both defendants of a robbery but
insufficient evidence of specific factors that would enhance their sentences — say, e.g., vio-
lence. The police attempt to get each prisoner to “rat” on the other (defect) regarding his
or her violent conduct in exchange for leniency. The payoffs may be the number of years
of imprisonment less than the 10-year maximum, for example. If both prisoners refuse
to cooperate with the police (and thereby cooperate with each other), they both receive a
sentence of 7 years; if one prisoner implicates the other (defects) while the other refuses
to do so (cooperates), the defector receives a sentence of 6 years while the cooperator
receives a sentence of 9 years; if both prisoners defect, they each receive a sentence of
8 years. If the prisoners understand the payoff structure, are unable to communicate, and
have no other assurance mechanism, they will follow their dominant strategies and end
up with 8-year sentences. If, however, the prisoners care about their reputations (in or out
of jail), expect to partner up in the future, have a preexisting agreement or understanding
regarding future dealings (in or out of jail), or have the ability to retaliate against defection,
cooperation is more likely.

This key assumption illustrates the importance of information and its role in strategic
decision making.

Hllustration continued: Suppose that the police in our previous example misrepresented
the payoff structure to the co-defendants by exaggerating the possibility of leniency
and understating the cumulative effect of additional evidence concerning violence on
a jury. In reality, the payoff structure might be that of a Harmony game — cooperating
with the police can only lead to more jail time. Unless the prisoners learn of this,
however, they may proceed to defect because they view the payoftf structure as a Prisoners’
Dilemma.

Deadlock is a game where the parties each have the dominant strategy to defect and no
incentive to cooperate because the joint payoff from cooperation is the minimum joint
payoff.

Deadlock Party j
Cooperate  Defect
Cooperate 2,2 1,4
Party i
Defect 4,1 3,3
Chicken Party j
Cooperate  Defect
Cooperate 3,3 2,4
Party i
Defect 4,2 L1

For example, the United States has threatened to use, and at times, has used unilateral
sanctions to promote compliance.

See discussion below on ozone depletion.

For a discussion of the disabling effects of increased numbers on compliance, see, e.g.,
Vogel and Kessler (1998) (attributing “[m]Juch of the variance in national patterns
of compliance with the treaties examined ... to the number of sources that require
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monitoring”). But see Dannenmaier and Cohen (2000) (discussing the importance of broad
participation for compliance purposes), available at http://www.pewclimate.org/projects/
compliance.cfm (last visited October 3, 2002).

United Nations Conference on Environment and Development: Rio Declaration on
Environment and Development, Principle 7, June 14, 1992, UN Doc.A/CONF.151/26/Rev.
1 (vol. 1) at 3, reprinted in 31 .L.M. 874, 878 (1992); see also Harris (1999).

Tit for tat is not a penance strategy, because the defector will have to cooperate in a period,
even though the other players did not in the previous period, in order to restore cooperation
by all.

The difficulty with such penalties is that they may not be deemed credible, and hence
not deter defection because they are so costly to invoke. In particular, they may hurt the
punisher as much as the punishee. Hence, they may be deemed not “renegotiation proof,” as
players expect that any instance of defection will be followed by immediate renegotiation
to cooperation. However, this cooperation will be broken because the punishment is not
credible.

The difficulty with trigger strategies is making the penalty phase not so onerous that it is
neither credible, nor so short that it is not a deterrent.

As noted earlier, international relations scholars refer to the “implicit or explicit principles,
norms, rules and decision-making procedures around which actors’ expectations converge
in a given area of international relations” as regimes. The regime formation process has
similarly been divided. See, e.g., Young (1998) (dividing the cycle of regime formation
into three stages — agenda formation, negotiation, and operationalization); see also Young
(1994).

Nonbinding resolutions may also serve the same purpose. Nonbinding agreements may
embody commitments with which States intend to comply while at the same time,
explicitly reserving flexibility to adjust commitments as necessary. In a sense, nonbind-
ing agreements incorporate the managerial-approach to compliance without institutional
support.

It may also affect the payoffs for nonparticipants, as in the case of the nonparty trade ban
in the ozone regime, discussed later.

For an interesting analysis of bargaining to create international governance systems, see
Young (1994).

States may overestimate the risks of noncompliance. This may inhibit cooperation in the
first place if, e.g., the costs of creating an “acceptable” compliance institution exceed the
benefits of cooperation, or such overestimation may lead to the creation of unnecessary
compliance institutions and thereby raise the costs of cooperation. For example, imagine
that two States perceive their joint regulation of a shared problem to be a Prisoners’
Dilemma game due to uncertain payoffs where in fact it is a Harmony game. The expected
costs of creating and maintaining a compliance institution may exceed the expected
benefits of cooperation and thus lead both States to opt out of the potential agreement.
Alternatively, the States may enter into an agreement and create an unnecessary compliance
institution.

Monitoring institutions frequently collect and analyze information relating to the under-
lying problem itself and the means by which the threat has been addressed; even where full
compliance exists, the coordinated effort may be poorly targeted and in need of redirection.
See e.g., Chayes and Chayes (1995); Susskind (1994).

Brown Weiss (2000b) (“The greater the capacity of the political unit to implement the
accord, the more likely it is that it will comply. Administrative and bureaucratic capacity
depends upon economic resources, but it also involves education, technical training and
skills, and attitudes.”); see also Drumbl (1999); Vogel and Kessler (1998).
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Hovi (1998) (discussing modifications to the basic Prisoners’ Dilemma model, includ-
ing variable discount factors, imperfect detection of violations, incomplete information,
multiple options, and package deals).

See, e.g., Jacobson and Brown Weiss (1998b) (three strategies are positive incentives,
negative incentives, and sunshine); Knox (2001) (discussing adjudicatory model and
managerial model).

Although generally associated with a negative incentive strategy (i.e., enforcement-
oriented approach), detecting noncompliance is essential under a positive incentive
compliance strategy as well. A stream of positive incentives (e.g., financial support and
technology transfer) over the course of many rounds of play may be contingent upon
compliance, such that detected noncompliance would stop the flow of benefits or at least
initiate a facilitative response aimed at bringing the party into compliance.

See, e.g., Chayes et al. (1998) [discussing self-reporting and noting the Soviet Union’s
deliberate misreporting of kills to the International Whaling Commission and the
increased use of independent reporting and verification as a means of avoiding the
“‘self-incrimination’ problems inherent in (self-reporting) systems”].

Both the GATT/WTO system and the Ozone regime work toward their respective goals of
liberalized trade and significantly limited consumption of ODSs by successive ratcheting
of commitments.

Understanding on Rules and Procedures Governing the Settlement of Disputes, April 15,
1994, Final Act Embodying the Results of the Uruguay Round of Multinational Trade
Negotiations, Annex 2, arts. 16(4), 17(14), reprinted in The Results of the Uruguay Round
of Multilateral Trade Negotiations: The Legal Texts 417, 419 (1994) [hereinafter DSU].
Of course, this analysis breaks down at the same points that traditional arguments in favor
of “the market” or against “government intervention into the market” break down. As the
analysis generally goes for government intervention into domestic markets, the presence
of positive or negative externalities may justify government action aimed at encouraging
or discouraging production or consumption.

Yarbrough and Yarbrough (1992) (explaining that in the mid-nineteenth century, Britain
adopted a unilateral trade policy of liberalization but suggesting that such a policy is not
viable “[o]nce relation-specific investments enter the picture.”).

Various theories have been developed to explain the trade liberalization—protectionism
paradigm and the conditions under which States adopt certain policies and institutional
arrangements. The neoclassical economic explanation of the liberalization—protectionism
paradigm supposes that States balance efficiency gains from trade against distributional
concerns. Business cycle theories suggest that States will liberalize trade when unem-
ployment is low (or when the economy is booming), but will revert to protectionism when
unemployment is high (or in times of contraction). Political power theory focuses on the
political power of gainers and losers from liberalized trade. Hegemony theory focuses on
the power of a single powerful nation (a hegemon) to coerce or entice liberalization. And
there are others. Each theory has its advantages and disadvantages, but none fully explains
the institutional form that accompanies trade liberalization. Yarbrough and Yarbrough
(1992) apply a strategic organizational approach to this problem and argue that the degree
of potential opportunism between trading parties (i.e., the risk of intentional noncom-
pliance) and the effectiveness of third-party mechanisms for enforcing commitments
influences the institutional form.

Compare Suasion game, discussed supra.

A race to subsidize would involve competition between governments in “investments”
made in a particular industry (or company) to secure a dominant market position in
an international market. Government “investment” may take many forms, e.g., direct
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subsidies, tax subsidies, and procurement advantages. To the extent that a domestic market
constitutes a major portion of the international market, a race to subsidize may involve
protectionist measures, e.g., tariff and/or nontariff barriers. A trade war (narrowly defined)
would involve retaliation (rather than “subsidy competition”), which may be accomplished
through trade sanctions in a separate, unrelated market (e.g., automobiles rather than
airplanes).

The simple strategic trade policy example discussed above can be expanded into a more
complex, theoretical argument for government promotion of particular industries that
generate positive externalities and for government measures aimed at ensuring that the
surplus thereby created is captured domestically. Research and development (“R&D”)
intensive industries are a prime example. Grossman and Helpman (1990); Romer (1987);
see also Frischmann (2000) (discussing Bayh-Dole Act as potential US response to foreign
free-riding on US government research investments). In a sense, this strategic trade
policy argument looks very similar to the basic market failure justification discussed
below.

Elsewhere, I have argued that the traditional “government intervention into the market”
analysis is incomplete and perhaps biased toward market-oriented solutions to public
goods, governance, and other social problems. Frischmann (2001b). I do not develop that
analysis here, however. I will note that international trade is a market-based discipline
that concerns how to maximize the functionality of the market mechanism to best pro-
vide private goods to society and more generally improve economic welfare, and that
international environmental problems generally concern how to best provide (or protect)
public goods and common pool resources. While there is no doubt that improved economic
welfare permits increased investment in environmental goods and development (techno-
logical, social, economic, etc.) that facilitates environmental protection, it is important to
remember that the market mechanism, even when functioning very well (i.e., a perfectly
competitive market), does not “efficiently” provide or protect public goods.

For example, national security is an important public good that may justify particular
border measures aimed at inspection and verification of imports and may justify particular
explicitly protectionist measures aimed at particular defense-related markets.
Hereinafter, “liberalization” will refer to the removal of illegitimate restrictions on
international trade.

In some cases, “trade liberalization” very well may be a “disguised” Harmony game.
Like the police officers that misrepresent the payoff structure (i.e., the consequences
of their actions) to the prisoners, domestic lobbyists and special interests may distort
decision-makers’ perceptions of the payoff structure. In other words, if politicians sought
to maximize social welfare rather than the sum of social welfare and campaign contribu-
tions (or other special interest-related payoffs), liberalization might be a dominant strategy,
at least for some States.

Interestingly, it seems that trade negotiations proceed on the basis of exchanging liber-
alization concessions (e.g., reductions in a particular tariff) where the benefits are seen
as increased access to a foreign market for particular domestic industries. Thus, looking
at the payoff structure, these concessions may be seen as political benefits that offset
the political gains from defection. Bagwell et al. (2002); Sykes (1999). The more diffuse
national welfare benefits of cooperating almost seem incidental.

General Agreement on Tariffs and Trade, October 30, 1947, 61 Stat. A11, 55 U.N.T.S. 194
(entered into force January 12, 1948) [hereinafter GATT 1947]. “Parties” or “contracting
parties” refers to those nations that have acceded to (1) the GATT 1947 under the
Protocol of Provisional Application, (2) a Special Protocol (Chile, September 1948),
or (3) respective Protocols of Accession.
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For background on the evolution of the GATT/WTO regime, see Jackson (1997); Jackson,

Davey, and Sykes (2002).

The provisions described later create substantive legal obligations but also constitute broad

principles.

“GATT system” or “GATT regime” refers to the “implicit or explicit principles, norms,

rules, and decision-making procedures around which (parties’ and their citizens’)

expectations converge” (Krasner, 1983).

Paragraph 1(a) of Article II specifically provides: “Each contracting party shall accord to

the commerce of the other contracting parties treatment no less favourable than that pro-

vided for in the appropriate Part of the appropriate Schedule annexed to this Agreement.”

The bindings themselves were subject to renegotiation, but the core obligation not to

charge a tariff above the relevant binding was not.

Dunoff (1994) (noting that MFN clauses have been included in trade agreements since the

twelfth century) [citing Staff of Senate Comm. on Finance, 93rd Cong., 2nd Sess., The

Most-Favored-Nation Clause Provision, Executive Branch GATT Study No. 9 (Comm.

Print 1974)].

Notably, this principle is subject to significant exceptions; for example, the use of quotas

to maintain agricultural price support schemes is permissible. Article IX, | 2. While the

exceptions are an extremely important aspect of the GATT and its evolution as sources of

friction, bargaining power, and side-agreements, analysis of the exceptions is beyond the

scope of this chapter.

In fact, Article XXII is a general consultation provision, specifically providing that

1. Each contracting party shall accord sympathetic consideration to, and shall afford
adequate opportunity for consultation regarding, such representations as may be made
by another contracting party with respect to any matter affecting the operation of this
Agreement.

2. The contracting parties may, at the request of a contracting party, consult with any

contracting party or parties in respect of any matter for which it has not been possible

to find a satisfactory solution through consultation under paragraph 1.
In 1958, the parties agreed Article XXII could be used to initiate multilateral consultations.
An Article XXII request for consultations would trigger notification to the Secretariat and
subsequently to other parties who could then join the consultation process if the initial
target of the request agreed that the joining country had a “substantial trade interest.”
Procedures under Article XXII on Questions Affecting the Interests of a Number of
Contracting Parties, November 10, 1958, GATT B.L.S.D. (7th Supp.) at 24 (1959).
Although the language regarding the conditions under which the dispute settlement
process may be initiated is obviously quite vague and seemingly quite broad, most
disputes have involved (1) an alleged nullification or impairment rather than an
alleged impediment to a GATT objective, and (2) a violation of the GATT, rather
than “application of some measure” or “any other situation.” There have been a few
“nonviolation” disputes that rely on the mere existence of a nullification or impairment.
See, e.g., EEC-Payments and Subsidies Paid to Processors and Producers of Oilseeds
and Related Animal-Feed Proteins, Panel Report, adopted January 25, 1990, 37th Supp.
B.I.S.D. (1991).
See Understanding Regarding Notification, Consultation, Dispute Settlement and Surveil-
lance, 26th Supp. B.L.S.D. 210 (1980); 1982 Ministerial Declaration on Dispute
Settlement Procedures, 29th Supp. B.I.S.D. 13 (1983); 1984 Action on Dispute
Settlement Procedures, 31st Supp. B.I.S.D. 9 (1985); 1989 Improvements to the GATT
Dispute Settlement Rules and Procedures, 36th Supp. B.I.S.D. 61 (1989); see also
Hudec (1993).
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Professor Hudec (1993) conducted a study of the actions of “losing” parties from 1947
to 1992 and concluded that the losing party eventually accepted the results of an adverse
panel report in approximately 90 percent of the cases.

There certainly were other deficiencies with the dispute settlement system created by and
developed under the GATT. For example, there was no procedure for appellate review
of panel reports. Of course, given the fact that panel reports have no precedential value
and the existence of the consensus rule, it is not clear that an appellate body would have
been at all useful. Still, an appellate body has been a crucial element in the successful
development of the WTO dispute settlement system. See later.

For the purposes of this chapter, “compensation” generally is used in the ordinary
economic sense to refer to the transfer of payoffs from the noncompliant party to the
injured party in an amount equivalent to the costs imposed upon the injured party. As
will be seen later in the WTO context, there is a technical, legal distinction between
“compensation” and “retaliation.” A simplified explanation of this distinction is as follows:
compensation refers to trade measures implemented by the noncompliant party, such
as a reduction in existing tariffs, essentially aimed at offsetting the externalized costs
associated with its unlawful action; retaliation refers to trade measures implemented by
the injured party, such as the suspension of existing concessions, essentially aimed at
offsetting the externalized costs associated with its unlawful action. Significant compli-
cations arise when one analyzes the appropriate aim of such measures under the rules
of the dispute settlement system. For example, it is not clear whether compensation
or retaliation is limited to some measure of externalized cost (e.g., trade effects) or
may be broadened to offset more completely the benefits gained by the noncompliant
party. The first measure would appear to permit efficient breaches while the latter would
not. This issue is beyond the scope of this chapter, however, and accordingly is left for
future work.

Grane (2001) (thorough analysis of remedies available under GATT and WTO); Jackson,
Davey, and Sykes (2002) (emphasizing that the remedies available under the WTO DSU
are determined on a prospective basis). In a handful of subsidy and countervailing duties
cases, however, retroactive compensation has been recommended by a panel. Grane (2001)
(analyzing cases). For example, in New Zealand — Imports of Electrical Transformers from
Finland, the parties recommended a refund of antidumping duties that were inappropri-
ately collected, but the United States blocked adoption of the report. See New Zealand —
Imports of Electrical Transformers from Finland, 32nd Supp. B.1.S.D. 55 (1986). The
United States later argued that the recommendation was “of an extraordinary retroactive
and specific nature.” GATT Activities 1992, at 40, quoted in Jackson, Davey, and Sykes
(2002). More recently, in Australia — Subsidies Provided to Producers and Exporters of
Automotive Leather, a panel recommended that an export subsidy that was deemed WTO-
inconsistent could only be “withdrawn” by “full repayment.” See Australia — Subsidies
Provided to Producers and Exporters of Automotive Leather, WT/DS126/RW, adopted by
the DSB on February 11, 2000, discussed in Jackson, Davey, and Sykes (2002) [noting that
(1) the panel report was “quite controversial and heavily criticized at the DSB meeting and
(2) there was no appeal because the parties had previously agreed that neither side would
appeal].

Notably, the text of Article XXIII does not expressly preclude retroactive compensation
or punitive sanctions, see id. at 310 n. 2, but GATT practice certainly does not evince such
measures. Pauwelyn (2000).

Pauwelyn (2000).

By contrast, certain unilateral actions of the United States may have provided a sufficient
deterrent to intentional noncompliance. See discussion later.
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Linkage to “nontrade” areas, such as the environment or labor, is a more complex dynamic
thatis not considered here. On the linkage issue, see generally Symposium: The Boundaries
of the WTO, 96 Am. J. Int’l L. 118 (January 2002).

General Agreement on Trade in Services, April 15, 1994, WTO Agreement, Annex 1B,
Legal Instruments — Results of the Uruguay Round Vol. 31, 33 LL.M. 1168 (1994)
[hereinafter GATS].

Agreement on Trade-Related Aspects of Intellectual Property Rights, April 15, 1994,
WTO Agreement, Annex 1C, Legal Instruments — Results of the Uruguay Round Vol. 31,
33 L.L.M. 1197 (1994) [hereinafter TRIPS].

See Agreement on Trade in Civil Aircraft, April 15, 1994, WTO Agreement, Annex 4(a),
at http://www.wto.org/english/docs_e/legal_e/final_e.htm (last visited October 3, 2002);
Agreement on Government Procurement, April 15, 1994, WTO Agreement, Annex 4(b),
at http://www.wto.org/english/docs_e/legal_e/final_e.htm (last visited October 3,
2002).

It is important to note, however, the positively prescriptive nature of some of the obliga-
tions (e.g., TRIPS), which reach significantly deeper into domestic regulatory affairs than
the GATT 1947. Another interesting point is that the Agreement on Agriculture, which is
one of the Multilateral Agreements in Annex IA, prescribes the “tariffication”of agricul-
tural NTBs such that the GATT 1947 ratcheting down process that has been so successful
with tariffs on most goods may be applied to agricultural products.

See Moore (2000) (referring to dispute settlement as the backbone of the multilateral
trading system); Dispute Settlements in the WTO: Hearing Before the Subcomm. on Int’l
Trade of the Senate Comm. on Finance, 106th Cong. 2 (2000) (statement of Sen. Charles
Grassley, Chairman, Int’l Trade Subcomm. of the Senate Comm. on Finance) (same).
The DSB was established to, inter alia, “administer these rules and procedures and, except
as otherwise provided in a covered agreement, the consultation and dispute settlement
provisions of the covered agreements. Accordingly, the DSB shall have the authority to
establish panels, adopt panel and Appellate Body reports, maintain surveillance of imple-
mentation of rulings and recommendations, and authorize suspension of concessions and
other obligations under the covered agreements.” DSU, art. 2, para. 1.

See generally id.

The process itself was greatly improved by a series of reforms, including the creation of
established time frames for certain actions such that a default procedural rule would be
triggered at the end of the period, thus minimizing the delays endemic to the GATT dispute
settlement process. Furthermore, the DSB is vested with the authority to establish panels
and to select panel members in the event that the parties cannot agree on the selection.
Although the doctrine of stare decisis does not formally apply to panel reports and
Appellate Body reports, there is a strong argument that, based on WTO dispute settle-
ment practice, the doctrine applies de facto. Bhala (1999a); see also Bhala (1999b); Bhala
(2001).

DSU, art. 22.

Grane (2001) (thorough analysis of remedies available under GATT and WTO); Jackson,
Davey, and Sykes (2002) [excerpt from Davey (2001)]; Pauwelyn (2000). See also Jaffe
(1996) [noting that (1) the issue of whether compensation may cover past harms is con-
troversial, (2) the United States consistently maintained in GATT practice and during the
Uruguay Round negotiations that dispute settlement remedies must be prospective, and
(3) the DSU reflects this position].

DSU, art. 22, at | 1.

Id. atq 4.

See supra note 79.
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Decision by the Arbitrators, European Communities — Regime for the Importation, Sale
and Distribution of Bananas — Recourse to Arbitration by the European Communities
under Article 22.6 of the DSU, WT/DS27/ARB, April 9, 1999, DSR 1999:11, 725, { 6.3.
Id. at 4.3.

DSU, art. 22, at ] 3 and 4.

Bishop (2001/2002) (arguing that the WTO March 24, 2000 arbitration ruling granting
Ecuador permission to retaliate through cross-sector retaliation under DSU Article 22 3
by suspending EU intellectual property rights in Ecuador is “the second revolution in
WTO dispute settlement because it effectively levels the playing field between the weaker
developing WTO members and the stronger, industrial WTO members”).

Trade Policy Review Mechanism, April 15, 1994, WTO Agreement, Annex 3, at
http://www.wto.org/english/docs_e/legal_e/final_e.htm (last visited October 3, 2002).
For an excellent discussion, see Downie (1999).

Both public good and common pool resource problems can be “translated” in game
theoretic terms into a Prisoners’ Dilemma.

For recent assessments, see, e.g., Jacobson and Brown Weiss (1998a); Victor et al. (1998);
Wettestad (2002).

Vienna Convention for the Protection of the Ozone Layer, UNEP Doc. I1G.53/5; 26 I.L.M.
1529 (1987) (signed March 22, 1985, entered into force September 22, 1988).

The Conference of the Parties (“COP”) to the Vienna Convention met every 2 years until
1993, and now meets every 3 years. The Meeting of the Parties (“MOP”) to the Montreal
Protocol meets every year.

See, e.g., Raustiala (2000) (“[N]on-binding instruments provide flexibility in the face of
uncertain means and costs.”).

Soon after the adoption of the Vienna Convention, the first empirical findings regarding
the Antarctic Ozone hole were published. A few years later, shortly after the adop-
tion of the Montreal Protocol, more extensive empirical findings strongly indicated that
man-made chemicals were responsible for the observed ozone depletion (Wettestad, 2002,
p- 157).

Montreal Protocol on Substances that Deplete the Ozone Layer, 26 I.L.M. 1550 (1987)
(signed September 16, 1987, entered into force January 1, 1989).

Although in the “early days” of the Ozone regime many countries failed to submit complete
reports and there was concern over the reliability of the data submitted, there have been
signs of improvement. See, e.g., Brown Weiss (1998).

See, e.g., Brown Weiss (1998) (noting that the “handful of large companies that pro-
duce ozone-depleting substances have an important financial stake in ensuring that their
competitors abide by the treaty, as well as the resources to monitor compliance, albeit
quietly.”).

Brown Weiss (1998).

Notably, parties must be classified as Article V countries to be accorded special treat-
ment, and such classification is not permanent. Rather, an open-ended working group is
empowered to classify and declassify countries for Article V status. To become classified
and maintain classification, countries must submit detailed reports. Thus, the positive
incentive of special treatment is made contingent upon compliance with reporting and
data submission requirements. See, e.g., Brown Weiss (1998).

The Multilateral Fund and its implementing agencies form an important part of the Ozone
regime. Greene (1998). Developing countries must submit detailed applications to obtain
funding for particular projects. The applications are reviewed by various implementing
agencies. Funding Eligibility Guidelines provide that a project proposing to create a new
facility to produce ODS substitutes may not be funded unless the original ODS production
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facility is shut down. Greene (1998) (providing example). If granted, the projects are
monitored and reviewed to ensure that implementation proceeds as expected. Greene
(1998) (describing the evolving implementation review system).

100 Status of Ratification/Accession/Acceptance/Approval of the agreements on the protec-
tion of the stratospheric ozone layer, at http://www.unep.org/ozone/ratif.shtml (last visited
October 3, 2002).

101  For a discussion of this dynamic, see Downie (1999); see id. at 108-9.

102 In 1995, Belarus, Bulgaria, Poland, Russia, and Ukraine made noncompliance
submissions regarding themselves that were interpreted as formal applications under the
Procedure. For a discussion, see Victor (1998).

103 Of course, even if China, for example, fully intends to take on significant commitments
and to comply with its commitments, the “exploitable power to destroy”” may nonetheless
be leveraged strategically to obtain concessions from developed countries.

104  See, e.g., Charnovitz (2001) (“The WTO agreements are a code of obligations and rights
for member governments. None of these obligations apply directly to individual actors.”)
(footnote omitted). There are, of course, exceptions, such as the investor-State provisions
in NAFTA Chapter 11, which permit private party challenges to State action through
arbitration. See sources cited in the previous note.

105 Compare Brown Weiss (2000a) (suggesting that the lines are blurring for international
law generally).

106 States frequently rely on nonbinding instruments rather than binding legal obligations to
advance international environmental objectives. See, e.g., Shelton (2000); Brown Weiss
(1997); Raustiala (2000).
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Principle in International
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( CHAPTER OUTLINE

the application of national treatment obligations, as stated in Article III of the\
General Agreement on Tariffs and Trade (GATT), in the context of facially non
discriminatory national tax and regulatory measures with a disparate impact on
imported products, has been one of the most difficult conceptual problems under
the World Trade Organization (WTO). In this context, this chapter first reviews
the case law on Article III with respect to such measures. GATT and WTO dis-
pute settlement bodies have not been consistent in their interpretation of the key
elements of Article III and decisions have been insufficiently informed by the
anti protectionist purpose identified in Article I:1. The chapter then suggests
a purposive interpretation of Article III by applying an economically oriented
approach to define the key concepts of likeness of products and less favorable
tax and regulatory treatment of imported products in Articles I11:2 and I11:4. The
chapter argues that the inquiry as to likeness should be based on an existing or
potential competitive relationship between imported and domestic products. It
is further argued that the inquiry as to less favorable tax or regulatory treatment
should focus on whether challenged measures disturb or undermine, actually or
potentially, effective equality of competitive opportunities between imports and
domestic products. These inquiries could usefully borrow from the case law
and practice in developed antitrust jurisdictions around the world in defining
Krelevant product markets and from the antitrust literature on raising rivals’ costSJ
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C 1 INTRODUCTION )

The National Treatment principle, along with the Most-Favored-Nation (MFN)
principle, constitute the two pillars of the non discrimination principle that is widely
seen as the foundation of the General Agreement on Tariffs and Trade (GATT)/World
Trade Organization (WTO) multilateral trading regime.

The National Treatment principle has an ancient genesis in international trade law,
arguably dating back to ancient Hebrew Law' and then appearing in agreements between
Italian city states in the eleventh century,? in commercial treaties concluded during the
twelfth century between England and continental powers and cities,* and in agreements
among German city states constituting the Hanseatic League from the twelfth century
onwards.* The principle was also adopted in various shipping treaties entered into
between European powers in the seventeenth and eighteenth centuries,” and became
commonplace in the trade treaties drawn up in large numbers in the latter part of the
nineteenth century,’ as well as appearing in the Paris and Berne Conventions governing
intellectual property rights entered into late in the nineteenth century.’

While the principle was heavily undermined in the protectionist policies that
characterized international trading relations between the two world wars,® bilateral
trade agreements negotiated by the United States with various trading partners pur-
suant to the Reciprocal Trade Agreements Act of 1934 typically included some form
of the National Treatment principle,’ and the United States insisted on its incorporation
in the GATT as one of its fundamental principles.!® The principal initial rationale for the
principle was to protect concessions reflected in tariff bindings from being undermined
by internal taxes or other regulatory measures that replicated the protectionist effect of
the previous tariffs.!! However, on the insistence of the United States, the principle
of National Treatment was applied not only to cases of imports that were subject to
tariff bindings but extended to internal taxes and other regulatory measures that had
a protectionist or discriminatory impact on imports,'? even in the absence of such bind-
ings, apparently on the assumption that protectionist policies should be channelled into
border measures, especially tariffs, that could then be subject to subsequent negotiated
reductions and bindings.

During the early years of the GATT, the principal impediment to imports was high
tariffs, and the preoccupation of the GATT members was negotiating reductions in
these tariffs on an MFN basis,!* leaving a relatively minor role for the National
Treatment principle in disciplining protectionism or discrimination in international
trade. However, with the success of the GATT in reducing tariffs to very low levels by
the 1980s,'* the National Treatment principle began to emerge as an important source
of discipline on residual forms of protectionism or discrimination that lay beyond or
within each member country’s borders.

The principle of National Treatment as embodied in Article III of GATT pro-
hibits discrimination between domestic and foreign goods in the application of internal
taxation and government regulations after the foreign goods satisfy customs measures
at the border. Article III:1 prohibits the application of internal taxes and other internal
charges as well as the laws, regulations, and requirements affecting the internal sale,
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offering for sale, purchase, transportation, distribution, or use of products, and internal
quantitative regulations requiring the mixture, processing or use of products in specified
amounts or proportions, to imported or domestic products so as to afford protection to
domestic production. Article III:2, first sentence, prohibits the direct or indirect appli-
cation of internal taxes or other internal charges of any kind to imported products in
excess of those applied, directly or indirectly, to like domestic products. Article III:2,
second sentence, prohibits the application of internal taxes or other internal charges
to imported or domestic products in a manner contrary to the principles set forth in
Article III:1. The explanatory note added to Article III:2 states that a tax conforming to
the requirements of Article III:2, first sentence, would be considered to be inconsistent
with the provisions of the second sentence only in cases where competition was involved
between, on the one hand, the taxed products and, on the other hand, directly com-
petitive or substitutable products that were not similarly taxed. Article III:4 prohibits
the accordance of less favorable treatment to imported products than that accorded to
like products of national origin in respect of all laws, regulations, and requirements
affecting their internal sale, offering for sale, purchase, transportation, distribution,
or use.

According to Professor John H. Jackson, “one of the more difficult conceptual prob-
lems of GATT rules is the application of the National Treatment obligation in the context
of a national regulation or tax which on its face appears to be nondiscriminatory, but
because of various circumstances of the market place or otherwise has the effect of
tilting the scales against imported products.”'> He claims that because of the language
found in GATT Article III paragraph 1 prohibiting taxes or other regulations arranged
“so as to afford protection,” it could be strongly argued under the GATT that even
though a tax (or regulation) appears on its face to be nondiscriminatory, if it has the
effect of affording protection, and this effect is not essential to a valid regulatory pur-
pose (as suggested in Article XX), then such tax or regulation is inconsistent with
GATT obligations.'® However, in a situation where the discrimination is made not on
the basis of origin of products but on the basis of some other characteristics, it is not
easy to distinguish between necessary and legitimate discrimination and illegitimate
and trade-restrictive discrimination. Aaditya Mattoo and Arvind Subramanian argue
that a difficulty lies in distinguishing between two types of situations — one, a non-
protectionist government cannot prevent certain domestic policies from incidentally
discriminating against foreign competitors; and two, a protectionist government uses
a legitimate objective as an excuse to design domestic policies which inhibit foreign
competition.!” They claim that the challenge is to devise international rules that are
sensitive to the difference between these two situations, exonerating the former while
preventing the latter.!®

Under the GATT and WTO dispute settlement systems, the issues of both explicit
discrimination, where internal tax and regulatory measures provide explicitly different
standards for foreign products as opposed to the standards applicable to domestic prod-
ucts, and implicit or origin neutral discrimination, where an internal tax or regulatory
measure makes no distinction as to the origin of products but such a measure has a dis-
parate or disproportionate impact on imported products, have been challenged before
GATT panels as well as WTO panels and the Appellate Body.!* According to Hudec,
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the GATT was more preoccupied with explicit or de jure discriminatory measures than
implicit or de facto discrimination.?’ He claims that of the first 207 legal complaints filed
with the GATT between 1948 and 1990, only a small number of complaints involved
claims of de facto discrimination by internal regulatory measures.”! According to him,
the first affirmative ruling sustaining a claim of de facto discrimination with regard
to an internal regulatory measure was the 1987 panel decision in Japan — Customs
Duties, Taxes and Labeling Practices on Imported Wines and Alcoholic Beverages
(hereinafter 1987 Japan Alcohol).”® However, as Maruyama argues,” this trend has
changed since 1990 and the WTO dispute settlement system has been more concerned
with facially neutral rather than explicitly discriminatory internal tax or regulatory
measures.

This chapter first reviews the GATT panel case law on facially non discriminatory
internal tax and regulatory measures in Section 2 and then provides a similar review of
more recent WTO panel and Appellate Body case law in Section 3. Section 4 provides a
critique of this case law, arguing that it has inconsistently adopted literalist, regulatory
purpose, and economic approaches to the interpretation of Article III that have been
insufficiently informed by a purposive interpretation of the provisions of Article III,
reflecting the anti protectionist purpose identified in Article III:1. The chapter argues
for an economically oriented test of “like products” in Article I11:2 and III:4 that turns
on an existing or potential competitive relationship between imported and domestic
products. Similarly, it argues for an economically oriented test of less favorable treat-
ment of imported products in Article III:2 and I1I:4 that focuses on whether challenged
measures disturb the competitive equilibrium between imported and domestic prod-
ucts by imposing competitive burdens on the former that are not borne by the latter.
Finally, it acknowledges that there may be a need to accommodate incidentally adverse
impacts on imported products produced by domestic measures primarily aimed at non-
protectionist policy objectives and not at restricting imports but which incidentally
and unavoidably have this effect. The chapter does not explore, other than inciden-
tally, the relationship between Article III and Article XX (the Exceptions provision),
Article III and Article XI (the prohibition on quantitative restrictions), or Article III
and the provisions of the WTO TBT, SPS, or GATS Agreements.

2 FaciaLLy NEUTRAL Tax oR REGULATORY MEASURES AND THE
PRrinciPLE oF NATIONAL TREATMENT UNDER THE GATT DispuTE
SETTLEMENT SYSTEM

As noted above, the question of the legitimacy of a regulatory measure that does not
explicitly distinguish between foreign and domestic products but distinguishes on the
basis of some characteristics or set of characteristics of the products arises when such
a measure imposes burdens or has a disparate impact on foreign products. The central
issue with regard to such a question is the criteria according to which the burdens or
disparate impact on foreign products are determined to be illegitimate or contrary to the
principle of National Treatment.?* According to Hudec, the central finding required in
this regard is the conclusion that imports are being treated less favorably than domestic
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products, and the primary sources of differential impact in facially neutral regulatory
measures are the distinctions these measures make between one class of products and
another.”> He claims that the finding of discrimination ultimately rests on a finding that
the product distinction is illegitimate .2

Mattoo and Subramanian also accept that “a determination under Article IIT hinges on
determining whether or not the imported product and its domestic comparator are ‘like’
each other.’?” They argue that GATT panels lurched between two different doctrinal
approaches, which they describe as the “textual” and “contextual” approaches, to inter-
preting “like products.’?® They cite the example of the Panel Report in 1987 Japan
Alcohol case as exemplifying the “textual approach” in its sharpest form, the exam-
ple of the Panel Report in United States — Measures Affecting Alcoholic and Malt
Beverages (hereinafter US-Malt Beverages) as having introduced, and the unadopted
Panel Report in United States — Taxes on Automobiles as having fully expressed the
“contextual approach.”?® According to them, these approaches have the following
features:*

The textual approach has the following features: first, it defines likeness a priori in terms of
one or a combination of product characteristics, its end-use and its tariff classification; second it
makes a distinction between “like” products and “directly competitive or substitutable” products
in a manner faithful to the two sentences in Article III:2, and applies different standards of
discrimination to the two cases; third, it preserves a distinct role for Article XX and other
exceptions provisions in that they could come into play once (and only after) a measure is
deemed to transgress Articles III.

The contextual approach has the following features: first, it does not attempt to define likeness
a priori; rather it allows any distinction to be made between products on regulatory grounds; and
second, the standard for determining whether an infraction of Article III has occurred is to ensure
that no protectionist intent underlies the distinction nor that any protectionist effect follows from
it. In effect, this gives governments the freedom to define likeness, thereby permitting a larger
set of measures to be deemed origin-neutral, and prima facie, consistent with Article III.

1987 Japan Alcohol case®' was the first significant case brought before the GATT
that involved the issue of facially neutral measures and that led to an affirmative rul-
ing sustaining a claim that such measures were contrary to the principle of National
Treatment set out in Article III of GATT. The issue in this case was an internal tax
measure that classified alcoholic beverages into different categories, subcategories,
and grades, based on alcohol content and other qualities, and set different tax rates
on each category of alcoholic beverages. The European Communities complained that
the Japanese liquor tax system violated the first sentence of Article III:2, by taxing
imports at higher rates than “like” domestic products, and the second sentence of
Article III:2 by affording protection to “directly competitive or substitutable”” domestic
products. Japan responded by arguing that each contracting party to the GATT was free
to classify products for tax purposes as it chose and that the “likeness” or “directly com-
petitive or substitutable” relationship of imported and domestic products were legally
irrelevant to the interpretation of Article III if both of these products were taxed in a
non-discriminatory manner, regardless of their origin.

The panel concluded that the ordinary meaning of Article III:2 in the light of its
object and purpose® supported the practice of examining the conformity of internal
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taxes with Article III:2 by determining, firstly, whether the taxed imported and domestic
products were “like” or “directly competitive or substitutable,” and, secondly, whether
the taxation was discriminatory (first sentence) or protective (second sentence). The
panel began its examination of the “likeness” of products by noting that GATT con-
tracting parties had never developed a general definition of the term “like products.”
However, it found the prior GATT decisions on this question were made on a case-
by-case basis after examining a number of relevant factors. It cited the Working Party
Report on “Border Tax Adjustments” adopted in 1970 (BISD 18S/102) which concluded
that problems arising from the interpretation of the terms “like” or “similar” products
should be examined on a case-by-case basis using the following criteria: (i) the prod-
uct’s end-uses in a given market; (ii) consumers’ tastes and habits which change from
country to country; and (iii) the product’s properties, nature, and quality. It applied the
above criteria and other criteria recognized in previous GATT practice, such as Customs
Co-operation Council nomenclature for the classification of goods in customs tariffs,
to determine whether the alcoholic beverages classified by Japanese law into different
categories, subcategories, and grades were “like” products. The panel concluded, in
view of their similar properties, end-uses, and usually uniform classification in tariff
nomenclatures, that imported and Japanese-made gin, vodka, whisky, grape brandy,
other fruit brandy, certain classic liquors, unsweetened still wine, and sparkling wines
should be considered as “like” products in terms of Article II1:2, first sentence, because
such “likeness” of these alcoholic beverages was recognized not only by governments
for the purposes of tariff and statistical nomenclature, but also by consumers to consti-
tute “each in its end-use a well defined and single product intended for drinking” and
that minor differences in taste, color, and other properties did not prevent products from
qualifying as “like products.” The panel did not rule out the possibility of considering
other alcoholic beverages as “like products” and it was of the view that the “likeness”
of the products must be examined taking into account not only objective criteria, such
as manufacturing and composition processes of products, but also subjective consumer
viewpoints, such as consumption and use by consumers. However, the panel cautioned
that consumer habits were variable in time and space and differential taxes could be
used to crystallize consumer preferences for traditional domestic products. It argued
that “like” products do not become “unlike” merely because of differences in local
consumer traditions within a country or differences in their prices, which were often
influenced by government measures (e.g., customs duties) and market conditions (e.g.,
supply and demand, sales margins).

The panel further concluded that even if imported alcoholic beverages, for example,
vodka, were not considered to be “like” Japanese alcoholic beverages, for example,
shochu, flexibility in the use of alcoholic drinks and their common characteristics
often offered an alternative choice for consumers leading to a competitive relationship.
In the view of the panel, under Article I1I:2 second sentence, there was direct competi-
tion or substitutability*® between imported and Japan-made distilled liquors including
all grades of whiskies/brandies, vodka, and shochu, among each other; imported
and Japan-made liquors among each other; imported and Japan-made sweetened and
unsweetened wines among each other; and imported and Japan-made sparkling wines
among each other.
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After having compared the imported and domestic alcoholic beverages to deter-
mine their “likeness” or “directly competitive or substitutable relationship,” the panel
next proceeded to a comparison of the fiscal burdens on the products at issue in the
dispute. The panel noted that Article III:2 first sentence prohibited the direct or indi-
rect imposition of “internal taxes or other internal charges of any kind in excess of
those applied, directly or indirectly, to like domestic products.” Thus, a prohibition
of tax discrimination was strict. Even very small tax differentials were prohibited,
and a de minimis argument based on allegedly minimal trade effects was not relevant.
In assessing whether there was tax discrimination, account was to be taken not only
of the rate of the applicable internal tax but also of taxation methods (e.g., different
kinds of internal taxes, direct taxation of the finished product, or indirect taxation by
taxing the raw materials used in the product during the various stages of its production)
and of the rules for tax collection (e.g., basis of assessment). After having noted that
Japanese specific tax rates on imported and Japanese special grade whiskies/brandies
were considerably higher than the tax rates on first and second grade whiskies/brandies,
the panel found that these tax differentials did not correspond to objective differences
between the various distilled liquors, for instance, nondiscriminatory taxation of their
respective alcohol contents. In the opinion of the panel, as a result of this differen-
tial taxation of “like products,” almost all whiskies/brandies imported from the EEC
were subject to the higher rates of taxes whereas more than half of whiskies/brandies
produced in Japan benefited from considerably lower rates of taxes, and thus, the
whiskies/ brandies imported from the EEC were subject to internal Japanese taxes in
excess of those applied to like domestic products in the sense of Article III:2, first
sentence.

With regard to the mixed system of specific and ad valorem taxes adopted by Japan,
the panel was of the view that such a mixed system was not as such inconsistent
with Article III:2 because it prohibited only discriminatory or protective taxation of
imported products but not the use of differentiated taxation methods, provided the
differentiated taxation methods did not result in discriminatory or protective taxation.
Since the ad valorem taxes were not applied to all liquor categories such as the traditional
Japanese products shochu, mirin, and saké, the panel found that the differences as to
the applicability and non taxable thresholds of the ad valorem taxes were not based
on corresponding objective product differences, such as alcohol content, nor formed
part of a general system of internal taxation equally applied in a trade-neutral manner
to all “like” or “directly competitive” liquors. For this reason and for the reason that
liquors above the non taxable thresholds were subjected to ad valorem taxes in excess
of the specific taxes on “like” liquors below the threshold, the panel concluded that
the imposition of ad valorem taxes on wines, spirits, and liquors imported from EEC
was inconsistent with Article III:2, first sentence. Regarding the different methods of
calculating ad valorem taxes on imported and domestic liquors, the panel agreed that
Article III:2 did not prescribe the use of any specific method or system of taxation.
There could be objective reasons proper to the tax in question, which could justify
or necessitate differences in the system of taxation for imported and for domestic
products. It could also be compatible with Article III:2 to allow two different methods
of calculation of price for tax purposes. What mattered was whether the application of
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the different taxation methods actually had a discriminatory or protective effect against
imported products.

Under the first sentence of Article II1:2, the tax on the imported product and the tax
on the like domestic product had to be equal in effect, but Article I1I:2, second sentence,
prohibited only the application of internal taxes to imported or domestic products in
a manner ‘“‘so as to afford protection to domestic production.” Small tax differentials
could influence the competitive relationship between directly competing products, but
the existence of protective taxation could be established “only in light of the particular
circumstances of each case” and “there could be a de minimis level below which a tax dif-
ference ceases to have the protective effect” prohibited by Article II1:2, second sentence.

The panel found that the Japanese tax system was applied “so as to afford protection
to domestic production” because of considerably lower specific tax rates on domestic
products, and the imposition of high ad valorem taxes on most imported products but
the absence of ad valorem taxes on most domestic products. Similarly, the product taxed
at lower rates was almost exclusively produced in Japan, and the mutual substitutability
of domestic products with imported products was illustrated by increasing imports of
like products and consumer use. According to the panel, Article III:2 protects expec-
tations on the competitive relationship between imported and domestic products rather
than expectations on trade volumes. Therefore, it was not necessary to examine the
quantitative trade effects of these tax differentials for its conclusion that the application
of considerably lower internal taxes by Japan on exclusively domestic products than
on directly competitive or substitutable imported products had trade-distorting effects
affording protection to domestic production contrary to Article III:2, second sentence.

The 1987 Japan Alcohol case was related to internal tax measures and to the issues
required to be examined in determining the consistency or inconsistency of such a
measure with Article III:2. Since the language of Article III:4 which is related to non
tax regulatory measures is different from that of Article III:2, particularly in regard to
the treatment required to be provided to the imported products compared to the domes-
tic products, it is necessary to examine separately how the GATT panels interpreted
Article I11:4 in the context of determining the consistency of a facially neutral regulatory
measure with the National Treatment principle.’*

Although the regulatory measures in dispute were based on the country of origin
of products, United States — Section 337 of the Tariff Act of 1930 (hereinafter US —
Section 337)% was an important GATT case with regard to the issues required to
be examined in determining the consistency of a non tax regulatory measure with
Article III:4. In this case, the panel had to determine whether US patent enforcement
procedures, which were formally different for imported and for domestic products,
violated Article I1I:4.

Since there was no dispute on the “likeness” of domestic and imported prod-
ucts affected by the measure, the panel mainly examined the meaning of the terms
“laws, regulations, and requirements” and “no less favorable treatment” as provided in
Article I1I:4, and how an assessment should be made as to whether the regulatory mea-
sure in dispute does or does not accord imported products less favorable treatment than
that accorded to “like” domestic products. With regard to the meaning of the terms “laws,
regulations, and requirements,” the panel concluded that not only substantive laws, reg-
ulations, and requirements but also procedural laws, regulations, and requirements are
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covered by Article III:4. According to the panel, Article III:4 is intended to cover not
only the laws and regulations which directly govern the conditions of sale or purchase but
also any laws or regulations which might adversely modify the conditions of competition
between the domestic and imported products on the internal market.

With regard to the “no less favorable treatment” standard of Article II1:4, the panel
stated that the “no less favorable treatment” requirement set out in Article III:4 is unqual-
ified as an expression of the underlying principle of equality of treatment of imported
products as compared to the treatment given to the domestic products. According to
the panel, the words “treatment no less favorable” call for effective equality of oppor-
tunities for imported products, as a minimum permissible standard, in respect of the
application of laws, regulations, and requirements affecting the internal sale, purchase,
transportation, distribution, or use of products. The panel said:

On the one hand, contracting parties may apply to imported products different formal legal
requirements if doing so would accord imported products more favorable treatment. On the
other hand, it also has to be recognized that there may be cases where the application of formally
identical legal provisions would in practice accord less favorable treatment to imported products
and a contracting party might thus have to apply different legal provisions to imported products
to ensure that the treatment accorded them is in fact no less favorable.

Therefore, according to the panel, the mere fact that imported products are subject to
legal provisions that are different from those applying to domestic products is in itself
not conclusive in establishing inconsistency with Article I11:4. With regard to the issue
of how an assessment should be made as to whether the regulatory measure in dispute
accords imported products less favorable treatment than that accorded to “like” domestic
products, the panel rejected the respondent’s claim that this determination could only be
made on the basis of an examination of the actual effects of the regulatory measure. Rely-
ing on the previous panel decision in United States — Taxes on Petroleum and Certain
Imported substances (GATT, BISD 34S5/136, 138, Report of the Panel adopted on June
17, 1987) Japan Alcohol Beverages that the purpose of Article I1I is to protect expecta-
tions on the competitive relationship between imported and domestic products, the panel
concluded that in order to establish whether the “no less favorable” treatment standard
of Article III:4 is met, it had to assess whether or not the contested regulatory measure
in itself may lead to the application to imported products of treatment less favorable
than that accorded to domestic products. Any decision in this regard should be based on
the distinctions made by the contested measure itself and on its potential impact rather
than on the actual consequences for specific imported products or actual trade effects.

United States — Restrictions on Imports of Tuna’® was a significant, but controversial,
GATT case involving the issue of “like products” within the meaning of Article III:4.
Although the main contested issue in this case was whether the measures prohibiting
certain yellowfin tuna and tuna products from Mexico on the ground that the tunas were
caught by a dolphin-unfriendly process were internal quantitative restrictions on imports
under Article XI or internal regulations under Article III:4, the panel concluding that
the measures did not constitute internal regulations covered by Article I1I:4, the panel
made an alternate ruling on the issue of the US measures’ consistency with Article I11:4
and concluded that even if the contested measures were regarded as internal regulations
under Article I1I:4, they would still not meet the requirement of Article III. Giving the
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reasons for such a conclusion, the panel said:

Article III:4 calls for a comparison of the treatment of imported tuna as a product with that of
domestic tuna as a product. Regulations governing the taking of dolphins incidental to the taking
of tuna could not possibly affect tuna as a product. Article I1I:4 therefore obliges the United
States to accord treatment to Mexican tuna no less favorable than that accorded to United States
tuna, whether or not the incidental taking of dolphins by Mexican vessels corresponds to that of
United States vessels.

The panel in this case implied that that the difference in fishing methods do not
make the two tuna products unlike products within the meaning of Article I1I:4, but the
product-process distinction drawn in this case has been the subject of intense subsequent
controversy®’, as we discuss further below.

US Malt Beverages case®® was another significant GATT case involving facially
neutral measures. The test applied to determine the consistency or inconsistency of
such measures with Article III was significantly different from that applied in the
earlier cases. In this case, Canada had complained, among other things, that a lower
tax rate applied by the state of Mississippi to wines made from a certain variety of
grape discriminated against “like” Canadian products and was therefore inconsistent
with Article III:1 and Article III:2, and that restrictions on points of sale, distribution
and labeling based on the alcohol content of beer above 3.2 percent by weight main-
tained by some US states were inconsistent with Article I1I:4 since all beers, whether
containing an alcohol content of above or below the said level, were “like” products and
an alcohol level of 3.2 percent was entirely arbitrary. The panel in this case considered
that Canada’s claim depended upon whether wine imported from Canada was “like”
the domestic wine in Mississippi made from the specified variety of grape that qualified
for special tax treatment, and noted that past decisions on the question of “likeness”
had been made on a case-by-case basis after examining a number of relevant criteria,
such as the product’s end-uses in a given market, consumers’ tastes and habits, and the
product’s properties, nature, and quality. However, it considered that the “like” product
determination under Article I1I:2 should have regard to the purpose of the Article, which
was not to prevent contracting parties from using their fiscal and regulatory powers for
purposes other than to afford protection to domestic production. The panel concluded
that the purpose of Article III was not to prevent contracting parties from differentiat-
ing between different product categories for policy purposes unrelated to the protection
of domestic production. Consequently, in determining whether two products subject
to different treatment were like products, it was necessary to consider whether such
product differentiation was being made “so as to afford protection to domestic pro-
duction.” Unlike 1987 Japan Alcohol case, the panel began its examination by looking
into the rationality of the product differentiation made by the Mississippi wine tax law.
The panel found that the special treatment accorded to wine produced from a particular
type of grape grown only in the South-eastern United States and Mediterranean region
was a rather exceptional basis for a tax distinction, and that this particular tax treatment
implied a geographical distinction which afforded protection to local production of
wine to the disadvantage of wine produced where the type of grape could not be grown.
Since tariff nomenclatures and tax laws, including those at the US federal and state
level, did not generally make such a distinction between still wines on the basis of the



< The National Treatment Principle in International Trade Law 195>

variety of grape used in their production, and the United States also did not claim any
public policy purpose for the tax provision other than to subsidize small local produc-
ers, the panel concluded that unsweetened still wines were “like” products and that the
particular distinction in the Mississippi law in favor of still wine of a local variety must
be presumed to afford protection to Mississippi vintners. Therefore, according to the
panel, the lower rate of excise tax applied by Mississippi to wine produced from the
specified variety of grape was inconsistent with Article I11:2, first sentence.*

On the issue of whether the restrictions on points of sale, distribution, and labeling
based on the alcohol content of beer were inconsistent with Article III:4, the panel
again examined, first, the rationality of the regulatory measure in making a distinc-
tion between low alcohol beer and high alcohol beer and then, the competitive effects
of such regulations. It stated that the purpose of Article III was not to harmonize the
internal taxes and regulations of contracting parties. In the view of the panel, it was
imperative that the “like” product determination in the context of Article III be made
in such a way that it does not unnecessarily infringe upon the regulatory authority and
domestic policy options of contracting parties. Therefore, even if low alcohol beer and
high alcohol beer were similar on the basis of their physical characteristics, they need
not be considered as “like” products in terms of Article III:4 if the differentiation in
the treatment of low alcohol beer and high alcohol beer was not such “as to afford
protection to domestic production.”

In determining the validity of the regulatory distinction based on the alcohol con-
tent of beer, the panel examined the issue of whether the aims and effects of such a
regulatory measure showed that it was applied so as to favor domestic producers over
foreign producers. From the legislative history of relevant laws, the panel found that the
policy background of the laws distinguishing alcohol content of beer was the protection
of human health and public morals or the promotion of a new source of government
revenue, and the alcohol content of beer had not been singled out as a means of favoring
domestic producers over foreign producers. With respect to the effects of the regula-
tory measure, the panel found that Canadian and US beer manufacturers produced both
high and low alcohol content beer, and that the regulatory measure did not differentiate
between imported and domestic beer as such, so that where a state law limited the
points of sale of high alcohol content beer or maintained different labelling require-
ments for such beer, that law applied to all high alcohol content beer regardless of its
origin. Similarly, the burdens resulting from the measures did not fall more heavily
on Canadian than US producers and despite the physical similarities and overlapping
in the market for the two types of beer, there was a certain degree of market differen-
tiation or specialization.*” Therefore, according to the panel, the regulatory measures
were consistent with Article I11.4.

The “aims-and-effects” approach to determining “likeness” that was applied for the
first time in US Malt Beverages was also applied and elaborated on in the unadopted
GATT panel decision in United States — Taxes on Automobiles.*' In this case, the
EEC had complained against US regulations that imposed a luxury excise tax and gas-
guzzler tax on domestic and imported automobiles on the basis of their value and
gasoline consumption per mile. The threshold value of automobiles for the luxury
excise tax was $30,000 and the threshold gasoline consumption for the gas-guzzler
tax was 22.5 mpg. Automobiles that were above the stated thresholds were subject to
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higher levels of tax. Most of the automobiles imported to the United States from the
EEC were more expensive and subject to a higher rate of taxes.*

The panel proceeded to determine the “likeness” of the automobiles in question by
examining the protective aim and effect of these tax measures. Although there was
evidence that the protective effects of these measures had not been ignored during the
formulation of regulations providing for one of the taxes, the panel found that these tax
measures served a bona fide regulatory purpose and the competitive effects of these mea-
sures were neither clear nor inherent enough to be considered as protective. Applying
the inherence criterion, the panel attempted to evaluate whether the regulations inher-
ently divided products into those of domestic or foreign origin. Using this criterion, the
panel found that the threshold set for the gas-guzzler tax did not discriminate between
automobiles of domestic and foreign origin because the technology to manufacture
high fuel-economy automobiles — above the 22.5 mpg threshold — was not “inherent”
to the United States, nor were low fuel-economy automobiles inherently of foreign
origin. Such an advantage would not, therefore, alter the conditions of competition in
favor of domestic automobiles, and thereby have the effect of affording protection to
domestic production. The panel applied the same “inherence” test to conclude that the
threshold set for the luxury excise tax also did not discriminate between automobiles
of domestic and foreign origin because no evidence had been advanced that foreign
automobile manufacturers did not in general have the design, production, and market-
ing capabilities to sell automobiles below the stipulated threshold, or that they did not
in general produce such models for other markets.

3 FaciaLLy NeuTrAL Tax oR REGULATORY MEASURES AND THE
PriNcIPLE OF NIATIONAL TREATMENT UNDER THE VWTO DispuTe
SETTLEMENT SYSTEM

After the establishment of the WTO, the panels and Appellate Body under the WTO,
as under the GATT dispute settlement system, have also addressed various internal
tax and regulatory measures which were facially neutral but were claimed to violate
the principle of National Treatment as set out in Paragraphs 1, 2, and 4 of Article III
of GATT. Although the GATT panels had taken two different approaches; that is,
a textual or “like” product approach as applied in the 1987 Japan Alcohol case and a
contextual or “aim-and-effect” approach as applied in US — Malt Beverages and US —
Taxes on Automobiles, in examining the validity of a facially neutral regulatory measure,
the WTO panels and Appellate Body have rejected the “aims-and-effects” approach to
test the validity of any measures which are claimed to violate the provisions of Article I11
and have accepted that the “like product” approach taken in the 1987 Japan Alcohol
case is the proper approach.*’

As there are differences in the National Treatment obligations set forth in Article I11:2
with respect to internal tax measures and the National Treatment obligations set forth
in Article III:4 with respect to other regulatory measures, it is appropriate to exam-
ine separately the interpretations adopted by WTO panels and the Appellate Body of
Article III:2 and Article I1I:4.
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3.1 Internal Tax Measures and
National Treatment*

The first WTO case under Article III involving a facially neutral internal tax measure
is the second Japan — Taxes on Alcoholic Beverages case. The requirements set out in
this case in order to prove that such a tax measure violates Article III of GATT have
been consistently followed by other WTO panels and the Appellate Body in other cases
involving internal tax measures, such as Canada — Certain Measures Concerning Peri-
odicals, Korea — Taxes on Alcoholic Beverages, Chile — Taxes on Alcoholic Beverages,
and Indonesia — Certain Measures Affecting the Automobile Industry. According to the
Appellate Body’s decision in Japan — Taxes on Alcoholic Beverages,* when an issue is
raised that an internal tax measure violates the National Treatment obligation set out in
Article IIT:2, first sentence, the words of the first sentence require an examination of the
conformity of an internal tax measure with Article III by determining, first, whether the
taxed imported and domestic products are “like”” and, second, whether the taxes applied
to the imported products are “in excess of” those applied to the like domestic products.
If the imported and domestic products are “like products,” and if the taxes applied to
the imported products are “in excess of”” those applied to the like domestic products,
then the measure is inconsistent with Article III:2, first sentence. The Appellate Body
claimed that this approach to an examination of Article III:2, first sentence, was con-
sistent with the object and purpose of Article III:2 and with past practice under the
GATT 1947.

According to the Appellate Body, if the imported and domestic products are not
“like” products for the purposes of Article I1I:2, first sentence, then they are not subject
to the strictures of Article III:2, first sentence, and there is no inconsistency with
the requirements of that sentence. However, depending on their nature, and on the
competitive conditions in the relevant market, those products may well be among the
broader category of “directly competitive or substitutable products” that fall within
the domain of Article III:2, second sentence. In such a case, a separate examination
is required to determine the consistency of an internal tax measure with Article II1:2,
second sentence. In the view of the Appellate Body, three issues*® must be established
separately in this examination in order to find that a tax measure imposed is inconsistent
with Article III:2, second sentence. These three issues are: (i) whether the imported
products and domestic products “are directly competitive or substitutable products”;
(i1) whether the directly competitive or substitutable imported and domestic products are
“not similarly taxed”’; and (iii) whether the dissimilar taxation of the directly competitive
or substitutable imported and domestic products is “applied ... so as to afford protection
to domestic production.”

According to the Appellate Body, Article III of GATT obliges Members of the
WTO to provide equality of competitive conditions for imported products in relation
to domestic products. The Appellate Body said that it is irrelevant that “the trade
effects” of tax differentials between imported and domestic products, as reflected in
the volumes of imports, are insignificant or even nonexistent, as Article III protects
expectations not of any particular trade volume but rather of the equal competitive
relationship between imported and domestic products.
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With regard to the difference in the tests for “like” products and “directly competi-
tive or substitutable,” the Appellate Body claimed that this is due to the difference in
wording of the first and second sentences of Article III:2. Article III:2, first sentence,
does not refer specifically to the general principle of National Treatment articulated
in Article III: 1 which requires that internal tax and other regulatory measures should
not be applied so as to afford protection to domestic production, whereas the language
of Article III:2, second sentence, which contains a general prohibition against internal
taxes or other internal charges applied to imported or domestic products in a manner
contrary to the principles set forth in Article II1: 1, specifically invokes Article III: 1. The
Appellate Body argued that the omission of any reference to Article III:1 in Article I11:2,
first sentence, and the specific invocation of Article III:1 in Article III:2, second sen-
tence, must have some meaning, and the meaning is simply that the presence of a
protective application need not be established separately from the specific require-
ments that are included in the first sentence in order to show that a tax measure is
inconsistent with the general principle set out in the first sentence. In the view of the
Appellate Body, this does not mean that the general principle of Article III:1 does not
apply to the first sentence. The first sentence of Article II1:2 is, in effect, an application
of the general principle set forth in Article III:1.

By establishing the above-mentioned standards for examination of the conformity of
an internal tax measure with Article I1I:2, the Appellate Body seems to have accepted the
panel’s rejection of an “aims-and-effects” test to determine the validity of an internal
tax measure. Although they reached opposite results by applying essentially the same
test, both the complainant, the United States, and the respondent, Japan, had argued at
the panel level,*’ as well as before the Appellate Body,*® that the contested internal tax
measure including the product distinction made for tax purposes should be examined in
the light of its aims-and-effects in order to determine whether or not it is consistent with
Article III:2, and where the aim and effect of the contested tax measure do not operate
s0 as to afford protection to domestic production, no inconsistency with Article I1I:2 can
be established. Such arguments by Japan and United States were based upon rulings and
findings by the GATT panels in US Malt Beverages and US — Taxes on Automobiles
cases. The panel simply rejected the “aims-and-effects” test applied in these GATT
cases, stating that the panel was not in a position to detect how the 1992 US Malt
Beverages panel weighed the different criteria that it took into account in order to
determine whether the products in dispute were like, that the panel report in US —
Taxes on Automobiles remained unadopted, and that even if a panel could find useful
guidance in the reasoning of an unadopted panel report that it considered to be relevant,
unadopted panel reports have no legal status in the GATT or WTO system since they
have not been endorsed by the Contracting Parties to the GATT or WTO Members.*’

The panel gave the following reasons for rejecting the “aims-and-effects” test: first,
such a test is not consistent with the wording of Article III:2, first sentence, as the
basis of this test is the words “so as to afford protection” contained in Article II:1, and
Article III:2, first sentence, contains no reference to these words; second, the adoption
of such a test would have important implications for the burden of proof imposed
on the complainant because according to this test, the complainant would have the
burden of showing not only the effect of a particular measure, which is, in principle,
discernible, but also its aim, which sometimes can be indiscernible; third, very often
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there is a multiplicity of aims that are sought through enactment of legislation and it
would be a difficult exercise to determine which aim or aims should be determinative
for the “aims-and-effects” test; fourth, access to the complete legislative history, which
is argued by proponents of this test to be relevant to detect the protective aims, could
be difficult or even impossible for a complainant to obtain, and even if the complete
legislative history is available, it would be difficult to assess which kinds of legislative
history (statements in legislation, in official legislative reports, by individual legislators,
or in hearings involving interested parties) should be primarily determinative of the aims
of the legislation; and fifth, the list of exceptions contained in Article XX of GATT
could become redundant or useless because the aims-and-effects test does not contain a
definitive list of grounds justifying departure from the National Treatment obligations
incorporated in Article I11.%°

With regard to the definition of “like products” in Article III:2, first sentence, the
Appellate Body agreed with the panel’s conclusion that this term should be construed
narrowly so as not to condemn measures that its strict terms are not meant to condemn,
because the second sentence of Article III:2 provides for a separate and distinctive
consideration of the protective aspect of a measure in examining its application to a
broader category of products that are not “like products” as contemplated by the first
sentence. According to the Appellate Body, how narrowly is a matter that should be
determined separately for each tax measure in each case. The Appellate Body agreed
with the practice under the GATT 1947 of determining whether imported and domestic
products are “like” on a case-by-case basis in accordance with the criteria, including the
product’s properties, nature, and quality, the product’s end-uses in a given market, and
consumer tastes and habits, which change from country to country, set out in the 1970
adopted Report of the GATT Working Party on Border Tax Adjustments. However, the
Appellate Body cautioned that in applying the criteria cited in the Border Tax Adjust-
ments Report to the facts of any particular case, and in considering other criteria that
may also be relevantin certain cases (such as tariff classifications), panels can only apply
their best judgment in determining whether in fact products are “like.” Although the
Appellate Body did not agree with the panel’s observation that distinguishing between
“like products” and “directly competitive or substitutable products” under Article I11:2
is an arbitrary exercise, it acknowledged that this would always involve an unavoidable
element of individual, discretionary judgment, which must be made in considering the
various characteristics of products in individual cases. The Appellate Body said:

No one approach to exercising judgment will be appropriate for all cases. The criteria in Border
Tax Adjustments should be examined, but there can be no one precise and absolute definition of
what is “like.” The concept of “likeness” is a relative one that evokes the image of an accordion.
The accordion of “likeness” stretches and squeezes in different places as different provisions of
the WTO Agreement are applied. The width of the accordion in any one of those places must be
determined by the particular provision in which the term “like” is encountered as well as by the
context and the circumstances that prevail in any given case to which that provision may apply.
‘We believe that, in Article III:2, first sentence of the GATT 1994, the accordion of “likeness” is
meant to be narrowly squeezed.

Regarding the relevance of a uniform tariff classification of products in determining
“like products,” the Appellate Body said that a sufficiently detailed tariff classification
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could be a helpful sign of product similarity. However, the Appellate Body cautioned
that tariff bindings that include a wide range of products may not be a reliable criterion
for confirming or determining product “likeness” under Article III:2, and, therefore,
the determinations on which tariff bindings provide significant guidance as to the iden-
tification of “like products” need to be made on a case-by-case basis.’! In all other
respects, the Appellate Body affirmed the findings and the legal conclusions of the
panel with respect to “like products.”

According to the panel, the appropriate test to define whether two products are like
or directly competitive or substitutable is the marketplace. In the panel’s view, although
the decisive criterion in determining whether two products are directly competitive or
substitutable is whether they have common end-uses, inter alia, as shown by the elas-
ticity of substitution in a market where competition exists, commonality of end-uses
is a necessary but not sufficient criterion to define “likeness.” According to the panel,
the term “like products” suggests that for two products to fall under this category they
must share, apart from commonality of end-uses, essentially the same physical char-
acteristics. By applying the above-mentioned criteria for examination of the products
at issue, the panel concluded that vodka and shochu were like products because both
vodka and shochu shared most physical characteristics and except for the media used
for filtration there was virtual identity in the definition of the two products.>* The panel,
however, did not conclude that shochu and other alcoholic beverages in dispute were
“like products” because substantial noticeable differences in physical characteristics
existed between the remaining alcoholic beverages in dispute and shochu that would
disqualify them from being regarded as like products.>

According to the Appellate Body, after the determination of the “likeness” of the
products at issue, the only remaining step to determine the conformity of an internal
tax measure with Article III:2, first sentence, is the examination of whether the taxes
on imported products are “in excess of” those on like domestic products. If so, then
the Member that has imposed the tax is not in compliance with Article III. In the view
of the Appellate Body, even the smallest amount of “excess” is too much because the
prohibition of discriminatory taxes in Article III:2, first sentence, is not conditional
on a “trade effects test” nor is it qualified by a de minimis standard. Accordingly, the
Appellate Body agreed with the panel’s legal reasoning and with its conclusions>* on
this aspect of the interpretation and application of Article III:2, first sentence.

As noted earlier, even if the imported and domestic products are not “like products,”
they may still be “directly competitive or substitutable products.” In such a case a
three-step test is required to determine the validity of an internal tax measure under the
principle of National Treatment. The first step is the determination of “directly compet-
itive or substitutable products.” In the Appellate Body’s view, as with “like products,”
the determination of the appropriate range of “directly competitive or substitutable
products” under Article III:2, second sentence, must be made on a case-by-case basis,
taking into account all the relevant facts. The Appellate Body agreed with the panel’s
approach in this regard. The panel had emphasized the need to look not only at such
matters as physical characteristics, common end-uses, and tariff classifications, but
also at the “market place” because the important issues in this regard were factors like
market strategies and the responsiveness of consumers to the various products offered
in the market. In the view of the Appellate Body, it was not inappropriate to look at
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competition in the relevant markets as one among a number of means of identifying
the broader category of products that might be described as “directly competitive or
substitutable.” The Appellate Body also agreed with the panel’s view that the deci-
sive criterion in order to determine whether two products are directly competitive or
substitutable is whether they have common end-uses, inter alia, as shown by elastic-
ity of substitution in the relevant markets.> It thus found the panel’s legal analysis of
whether the products are “directly competitive or substitutable products” to be correct.

According to the Appellate Body, after the determination of directly competitive or
substitutable products, the next step in the test is whether these products are similarly
taxed. In its view, the phrase “not similarly taxed” does not mean the same thing as the
phrase “in excess of” in Article III:2, first sentence, because if “in excess of”” and “not
similarly taxed” were construed to mean one and the same thing, then “like products”
and “directly competitive or substitutable products” would also mean one and the same
thing.® According to the Appellate Body, there may be an amount of excess taxation
that may well be more of a burden on imported products than on domestic “directly
competitive or substitutable products” but may not be enough to justify a conclusion that
such products are “not similarly taxed” for the purposes of Article III:2, second sentence.
It agreed with the panel that the amount of differential taxation must be more than
de minimis to be deemed “not similarly taxed”’; and whether any particular differential
amount of taxation is de minimis or not must be determined on a case-by-case basis.
Thus, to be “not similarly taxed,” the tax burden on imported products must be heavier
than on “directly competitive or substitutable”” domestic products, and that burden must
be more than de minimis in any given case. The Appellate Body also agreed with the
legal reasoning applied by the panel in determining whether “directly competitive or
substitutable” imported and domestic products were “not similarly taxed.” However, the
Appellate Body also found that the panel erred in blurring the distinction between that
issue and the issue of whether the tax measure in question was applied ““so as to afford
protection,” which, in the Appellate Body’s view, were entirely different issues that
must be addressed separately. The panel had concluded that the following indicators,
inter alia, were relevant in determining whether the products in dispute were similarly
taxed in Japan: tax per liter of product, tax per degree of alcohol, ad valorem taxation,
and the tax/price ratio.”’

According to the Appellate Body, if “directly competitive or substitutable products”
are “similarly taxed,” then there is neither need nor justification under Article III:2,
second sentence, for inquiring further as to whether the tax has been applied “so as
to afford protection.” However, if such products are “not similarly taxed,” a further
inquiry must necessarily be made. In its view, this third inquiry must determine whether
“directly competitive or substitutable products” are “not similarly taxed” in a way that
affords protection. The Appellate Body argued that this was not an issue of intent and
that it was not necessary for a panel to sort through the reasons given by legislators
and regulators in imposing the measure in dispute. In its view, if the measure is applied
to imported or domestic products so as to afford protection to domestic production, then
it is irrelevant that protectionism was not an intended purpose. What is relevant is how
the particular tax measure in question is applied. In this respect, the Appellate Body
found the approach followed in the 1987 Japan Alcohol case in the examination of
the issue of “so as to afford protection” persuasive and concluded that an examination
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of whether dissimilar taxation has been applied so as to afford protection requires
a comprehensive and objective analysis of the structure and application of the measure
in question on domestic as compared to imported products. In its view, it is possible
to examine objectively the underlying criteria used in a particular tax measure, its
structure, and its overall application to ascertain whether it is applied in a way that
affords protection to domestic products. The Appellate Body argued that even if the
aim of a measure may not be easily ascertained, its protective application can most
often be discerned from “the design, the architecture, and the revealing structure of a
measure,” and the very magnitude of the dissimilar taxation in a particular case may
be evidence of such a protective application. However, there may be other factors to be
considered as well. Therefore, full consideration should be given to all the relevant facts
and circumstances in any given case, and in every case, a careful, objective analysis,
must be undertaken of each and all such facts and circumstances in order to determine
“the existence of protective taxation.”

Despite arguing for a separate inquiry on the issue of “so as to afford protection
to domestic production” and the rejection of the panel’s conclusion of equating the
determination of dissimilar taxation with the separate requirement of demonstrating
that the tax measure affords protection to domestic production, the Appellate Body,
however, agreed with the panel’s conclusion that the very fact that the substantially
dissimilar taxation was applied to directly competitive or substitutable imported and
domestic products was enough in this case to conclude that the tax measure in dispute
was applied “so as to afford protection.””>

The tests outlined by the Appellate Body in Japan — Taxes on Alcoholic Beverages
have been followed by the panels and the Appellate Body in other cases involving
internal taxes as well as other regulatory measures. The practical difficulties in applying
these tests were evident in Canada — Certain Measures Concerning Periodicals®
case, where the panel found that imported split-run periodicals and domestic non-
split-run periodicals were “like” products under Article III:2, first sentence, whereas
the Appellate Body found that such periodicals were not “like” products, but were
“directly competitive or substitutable” products under Article III:2, second sentence.
In this case, one of the issues in dispute was Part V.1 of the Canadian Excise Tax Act
which imposed an 80 percent excise tax on advertising in each split-run edition of a
periodical.®' The United States claimed that these provisions of the Excise Tax Act
were in violation of the National Treatment obligation enshrined in Article III:2 of
GATT because they discriminated between two “like” products, domestic non-split-
run periodicals and imported split-run periodicals. The panel concluded that Part V.1
of the Canadian Excise Tax Act was inconsistent with Article III:2, first sentence, of
GATT 1994. Canada and the United States both appealed.®®> Although the Appellate
Body agreed with the application by the panel of the two-step “like” products test
established by the Appellate Body in Japan — Taxes on Alcoholic Beverages case in
examining the consistency of a tax measure with Article III:2, first sentence, it did not
agree with the panel’s conclusion that imported split-run periodicals and domestic non-
split-run periodicals were “like” products.®®> According to the Appellate Body, the panel
did not base its findings on the exhibits and evidence before it and that the panel’s
conclusions lacked proper legal reasoning based on adequate factual analysis. However,
the Appellate Body did not determine whether the imported split-run periodicals and
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domestic non-split-run periodicals were “like” products.®> Instead, it proceeded to
examine the consistency of the tax measure with Article I11:2, second sentence.® It said
that if the answer to the question of whether imported and domestic products are “like”
products is negative, there is then a need to examine the consistency of the measure
with the second sentence of Article I1I:2.

Applying the three-step test established by the Appellate Body in Japan — Taxes
on Alcoholic Beverages, the Appellate Body found that the imported split-run periodi-
cals and Canadian non-split-run periodicals were “directly competitive or substitutable”
products in so far as they were part of the same segment of the Canadian market for peri-
odicals. This conclusion was based on a study carried out by a Canadian economist,
a Task Force Report submitted by Canada, and statements made by the Minister of
Canadian Heritage and Canadian officials, all of which had acknowledged the substi-
tutability of, and considerable competition between, imported split-run periodicals and
domestic non-split-run periodicals in the Canadian market.®’ Similarly, the Appellate
Body concluded that “directly competitive or substitutable” imported split-run periodi-
cals and domestic non-split-run periodicals were “not similarly taxed” by the Canadian
Excise Tax Act because it taxed split-run editions of periodicals in an amount equiv-
alent to 80 percent of the value of all advertisements, whereas domestic non-split-run
periodicals were not subject to the tax, and the amount of the taxation was far above
the de minimis threshold specified by the Appellate Body in Japan — Taxes on Alco-
holic Beverages. Finally, it concluded that the design and structure of Canadian excise
tax was clearly “to afford protection to the production of Canadian periodicals.” This
conclusion was based on the magnitude of dissimilar taxation,’® the evidence of pro-
tective purpose from several statements of the Government of Canada’s explicit policy
objectives in introducing the measure, and the demonstrated actual protective effect
of the measure.® Thus, the Appellate Body concluded that Part V.1 of the Canadian
Excise Tax Act was inconsistent with Canada’s obligations under Article I1I:2, second
sentence, of the GATT 1994.

The Canada — Certain Measures Concerning Periodicals case suggests’® that it is
difficult to prove the “likeness” of products under Article III:2, first sentence, unless
there is a substantial identity in the physical characteristics and perfect substitutability
of the products in question. However, this difficulty has not affected the outcome of
the examination of whether a tax measure is inconsistent with the principle of National
Treatment because of the availability of a further examination under Article I11:2, second
sentence, which covers “directly competitive or substitutable” products, and there is
not a single decided case under the WTO where a tax measure has been determined
to be consistent with Article III:2, second sentence, once the products in question
have been found to be “directly competitive or substitutable.” This is evident from
the Appellate Body decisions in Korea — Taxes on Alcoholic Beverages and Chile —
Taxes on Alcoholic Beverages. In both of these cases, the Appellate Body affirmed the
findings of the respective panels which had found both the Korean and Chilean alcohol
taxation systems to be inconsistent with the National Treatment principle set forth in
Article II1:2.

In Korea— Taxes on Alcoholic Beverages,’" the Appellate Body upheld the findings of
the panel that soju (diluted and distilled), whiskies, brandies, cognac, rum, gin, tequila,
liquors, and admixtures were directly competitive or substitutable products. It also
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upheld the panel’s conclusion that Korea had taxed the imported products in a dissimilar
manner and that the dissimilar taxation was applied so as to afford protection to domestic
production. Both the panel and Appellate Body applied the three-step test established
by the Appellate Body in Japan — Taxes on Alcoholic Beverages. In the panel’s view, an
assessment of whether there is a direct competitive relationship between two products or
groups of products requires evidence that consumers consider or could consider the two
products or groups of products as alternative ways of satisfying a particular need or taste,
and the determination of whether domestic and imported products are directly compet-
itive or substitutable requires evidence of a direct competitive relationship between the
products, including comparisons of their physical characteristics, end-uses, channels
of distribution, and prices. According to the panel the focus should not be exclusively
on the quantitative extent of the competitive overlap. Quantitative analyses and studies
of cross-price elasticity of demand are helpful and relevant, but should not be consid-
ered necessary and are not exclusive or even decisive in nature because protectionist
government policies can distort the competitive relationship between products, causing
the quantitative extent of the competitive relationship to be understated. According to
the panel, the assessment of competition has a temporal dimension. Therefore, panels
should examine evidence of trends and changes in consumption patterns and make
an assessment as to whether such trends and patterns lead to the conclusion that the
products in question are either directly competitive now or can reasonably be expected
to become directly competitive in the near future.””> According to the Appellate Body,
the context of the competitive relationship between imported and domestic products is
necessarily the marketplace since this is the forum where consumers choose between
different products. In its view, the word “substitutable” indicates that the requisite rela-
tionship may exist between products that are not, at a given moment, considered by
consumers to be substitutes but which are, nonetheless, capable of being substituted for
one another. Products are competitive or substitutable when they are interchangeable
or if they offer alternative ways of satisfying a particular need or taste.

With regard to the issue of whether or not the Korean liquor taxes were applied
so as to afford protection to domestic products, the panel found that the Korean tax
law had very large differences in levels of taxation,”® and that the very magnitude of
dissimilar taxation itself was sufficient to conclude that the taxes at issue were applied
so as to accord protection to Korean domestic liquors. In addition to the very large
levels of tax differentials, the panel also found the structure of the Liquor Tax Law
itself to be discriminatory.” The Appellate Body upheld the panel’s conclusions and
rejected the arguments of Korea that there were no such protective effects in the market
because of the large pre tax price difference between diluted soju and imported alcoholic
beverages. According to the Appellate Body, this argument did not change the pattern
of application of the contested measures because Article III is not concerned with
trade volumes and therefore it was not incumbent on the complainant to prove that tax
measures were capable of producing any particular trade effect.

The panel and Appellate Body in Chile — Taxes on Alcoholic Beverages™ followed
the same approach as followed in Japan — Taxes on Alcoholic Beverages and in Korea —
Taxes on Alcoholic Beverages in determining the issues of whether or not pisco, whisky,
and other spirits are directly competitive or substitutable, whether or not the domes-
tic alcoholic beverages and directly competitive or substitutable imported alcoholic
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beverages were similarly taxed and, if there were dissimilar taxes above the de minimis
level, whether or not dissimilar taxes were applied so as to afford protection to domestic
products. With regard to the first issue, the panel looked at evidence of the relationship
between the products, including comparisons of their end-uses, physical characteristics,
channels of distribution, and prices, and found that pisco and other spirits were directly
competitive or substitutable products.”® According to the panel, products do not have to
be substitutable for all purposes at all times to be considered competitive and it is suffi-
cient that they may be substituted for some purposes at some times by some consumers.

In evaluating substitutability in end-uses, the panel also found it useful to consider
consumer theory, which, according to the panel, holds that “goods are, in the eyes of
consumers, never really perceived as commodities that are in themselves direct objects
of utility; rather, it is the properties or characteristics of the goods from which utility
is derived that are the relevant considerations. It is these characteristics or attributes
that yield satisfaction and not the goods as such. Goods may share a common charac-
teristic but may have other characteristics that are qualitatively different, or they may
have the same characteristics but in quantitatively different combinations. Substitution
possibilities arise because of these shared characteristics.” According to the panel, one
hypothetical example in this regard is that of butter, milk, and margarine. “Butter and
milk are both dairy products and they share important characteristics that margarine
does not have. However, butter and margarine each have combinations of characteristics
that make them good substitutes as complements for bread, which is not the case with
milk. The characteristics of butter and margarine can be expressed as physical proper-
ties such as spreadability, taste, color, and consistency. These physical characteristics
combine to render both products good substitutes as bread complements. The latter
represents the end-use of the commodities as determined by their combination of char-
acteristics derived from certain physical characteristics.” In the panel’s view, the same
type of reasoning can be applied to the substitutability of pisco and other spirits such
as whisky, brandy, cognac, etc.”’

Similarly, the panel also found that its conclusion on competition or substitutability
between pisco and other spirits was consistent with the production and marketing deci-
sions of the pisco producers who desired to convey an image of pisco as a drink that
competes with the best imported distilled spirits. According to the panel, when a product
is being marketed in ways that suggest that it is in competition with up market imported
distilled spirits, this is evidence of at least potential competition with those imports.
Likewise, the panel also found that the Chilean Central Preventive Commission, in
deciding on a merger between two major pisco producers, had stated that pisco faced
major competition from other alcoholic beverages, such as wine, beer, and whisky,
and that these were alternative products which consumers of alcoholic beverages could
choose to drink in the market for alcoholic beverages. Thus, the panel concluded that
the totality of the evidence presented supported a finding that the imported distilled
spirits and pisco were directly competitive or substitutable.

With respect to the issue of whether or not the imported distilled spirits and directly
competitive or substitutable pisco were similarly taxed, the panel found that both the
Transitional and New Systems applied dissimilar taxes to these alcoholic beverages.
According to the panel, the level of difference in taxation between whisky and pisco
under the Old System was greater than de minimis because whisky was taxed at more
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than twice the rate of pisco and even if the Transitional System would make the differ-
ence in taxation somewhat narrower in the following years, the tax difference would still
remain more than de minimis, and even with respect to other spirits, the tax difference
of five percentage points ad valorem was greater than de minimis. The New System,
which assessed taxes on an ad valorem basis that varied according to alcohol content,
also applied dissimilar taxes greater than de minimis to directly competitive or substi-
tutable imported and domestic products because the difference in taxation between the
top (47 percent) and bottom (27 percent) levels of ad valorem rates of taxation of dis-
tilled alcoholic beverages was clearly more than de minimis and was so by a very large
margin. Similarly, the difference of four percentage points between the various levels
of alcohol content also constituted a greater than de minimis level of dissimilar taxation.
According to the panel, the question of dissimilar taxation does not involve judgments
about the objectives of the laws or regulations involved, nor does it involve an assess-
ment of who benefits from the tax system. It is sufficient for this step of the analysis to
find that some of the imports are being taxed dissimilarly from some of the domestic
production and the difference is more than de minimis. In the view of the panel, a
tax system based on taxing value is generally considered not to be applying dissimilar
taxation if done on a purely ad valorem basis (i.e., a single ad valorem rate applied
uniformly to all products). However, the New Chilean System was not strictly an ad
valorem system because it applied ad valorem rates that varied not just by value but
also by alcohol content.

On the issue of whether or not the Chilean alcohol taxes were applied so as to afford
protection to domestic products, the panel concluded that both the Transitional and
New Systems applied dissimilar taxes to domestic products and directly competitive or
substitutable imported products so as to afford protection to Chilean domestic products.
According to the panel, the central issue in this regard is the design, architecture, and
revealing structure of the tax measure and an important question in the determination
of protective application is who receives the benefit of the dissimilar taxation. Since
the Transitional System assessed tax rates by type of spirits and the lowest tax rate
was on pisco, which under Chilean law was exclusively a domestic product, it was
clear that the beneficiary of the tax structure was the domestic industry. Similarly, the
largest category of imports was whisky, which was taxed at a rate of 53 percent (at its
least discriminatory level) compared to pisco’s 25 percent, and pisco accounted for
almost 75 percent of domestic production of distilled spirits. The panel rejected the
argument of Chile that the Transitional System did not have any protective application
as it actually reduced the tax rate on whisky. The panel held that the fact that the
Transitional System lessened the protective effect did not vitiate the conclusion that,
even at its least discriminatory, it was a system that did and would afford protection to
domestic production.

The New System also afforded protection to domestic production because the struc-
ture of the New System applied its lowest rate at the level of alcohol content of the large
majority of domestic production and its highest rate at the level of the overwhelming
majority of imports;’® the large magnitude of the differentials were applied over a short
range of physical difference (27 percent for 35 degrees versus 47 percent for 39 degrees
of alcohol content); the interaction of the New System with the Chilean regulation
which required most of the imports to remain at the highest tax level without losing
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their generic name and changing their physical characteristics;’® and the lack of any
connection between the stated objectives and the results of the measures.®’ The panel
rejected the arguments made by Chile to support the non protective application of the
tax measure that any producer, whether foreign or domestic, could produce spirits at
lower levels and benefit from the tax structure; that there was a great deal of spirits
produced in the EEC at 35 degrees of alcohol or less which could easily be exported to
Chile and enjoy a lower level of taxation; that there was more absolute production of
domestic spirits in Chile at the higher levels of taxation than there were imports; that
there was not even de facto discrimination because the imported product could easily
be diluted to take advantage of the lower available tax rates; and that if protection was
the goal, Chile could have raised tariffs which were currently at 11 percent, but bound
at 25 percent. The panel found these factors either irrelevant or as demonstrating that
there would not be equal competitive conditions unless the foreign producers make
certain important changes in their products, changes not justified by any exception or
rule of the WTO Agreements. The Appellate Body upheld the findings of the panel in
Chile — Taxes on Alcoholic Beverages.®'

In Indonesia — Certain Measures Affecting the Automobile Industry,®* Japan, the
United States, and the European Communities complained that the sales tax bene-
fits provided under the February 1996, 1993, and June 1996 Indonesian car programs
violated Article III:2 of GATT. Indonesia argued that the sales tax and luxury tax ben-
efits provided to its national car companies were subsidies and were consistent with
the Agreement on Subsidies and Countervailing Measures (SCM Agreement) even if
such tax benefits were inconsistent with Article III:2. It argued that there was a con-
flict between Article III:2 and the SCM Agreement in that the obligations contained
in Article III:2 and the SCM Agreement were mutually exclusive because the SCM
Agreement “explicitly authorized” Members to provide subsidies that were prohibited
by Article III:2. However, the panel rejected the arguments made by Indonesia and con-
cluded that whether or not the SCM Agreement was considered generally to authorize
Members to provide actionable subsidies so long as they did not cause adverse effects to
the interests of another Member, the SCM Agreement clearly did not authorize Members
to impose discriminatory product taxes. The SCM Agreement and Article I11:2 were not
mutually exclusive because it was possible for Indonesia to respect its obligations under
the SCM Agreement without violating Article III:2 since Article III:2 was concerned
with discriminatory product taxation, rather than the provision of subsidies as such.

Once the panel concluded that Article III:2 applied in regard to the Indonesian tax
benefit scheme for national car producers, it followed the approach adopted by the
Appellate Body in Japan — Taxes on Alcoholic Beverages, to test the validity of the
Indonesian tax benefit scheme under Article III:2 of GATT. The panel concluded:

Under the Indonesian car programmes the distinction between the products for tax purposes is
based on such factors as the nationality of the producer or the origin of the parts and compo-
nents contained in the product. An imported vehicle alike in all aspects relevant to a likeness
determination would be taxed at a higher rate simply because of its origin or lack of suffi-
cient local content. Such an origin-based distinction in respect of internal taxes suffices in itself
to violate Article III:2 without the need to demonstrate the existence of actually traded like
products.
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3.2 Regulatory Measures and National Treatment

Article III:4 of GATT, along with the general principle in Article III:1, sets out
the National Treatment obligations with regard to various internal regulations other
than internal tax measures. The significant difference between the National Treat-
ment obligations set forth in Article III:4 and Article III:2 is that Article III:4 in its
wording only applies to “like” products and not to “directly competitive or substi-
tutable” products. Similarly, the required treatment of imported products is “no less
favorable than that accorded to ‘like’ domestic products” and there is no reference to
Article III:1 in Article III:4. This means, according to the interpretation of Article III
adopted by the Appellate Body in Japan — Taxes on Alcoholic Beverages and followed
by panels and the Appellate Body in other cases, such as Korea — Measures Affecting
Imports of Fresh, Chilled and Frozen Beef (hereinafter Korea — Measures on Beef),
and European Communities — Regime for the Importation, Sale, and Distribution of
Bananas (hereinafter EEC — Bananas), that no separate inquiry as to whether a regu-
latory measure has been applied “so as to afford protection to domestic production” is
required to determine the consistency of a regulatory measure with National Treatment
obligations set out in Article III:4. A determination that the imported and domestic
products in question are “like” and that the regulatory measure in dispute provides less
favorable treatment to imported products than that accorded to like domestic products,
is sufficient to establish a violation of Article III of the GATT.

The first case under the WTO dispute settlement system where an issue of the vio-
lation of Article III:4 was raised is United States — Standards for Reformulated and
Conventional Gasoline (hereinafter US-Gasoline).?3 The regulatory measure in ques-
tion in this case was explicitly discriminatory®* and not facially neutral because the
gasoline product standard at issue in the case set a different and potentially more oner-
ous standard for foreign suppliers, and the United States” main defense of the gasoline
standard was the exceptions to general GATT obligations set out in Article XX. How-
ever, the panel® in this case made rulings with regard to the steps in the inquiry required
to determine whether a non tax regulatory measure is consistent with the National Treat-
ment obligations set out in Article III:4. According to the panel, complainants under
Article III:4 are required to show the existence of: (a) a law, regulation, or requirement
affecting the internal sale, offering for sale, purchase, transportation, distribution, or
use of an imported product; and (b) treatment accorded in respect of the law, regulation,
or requirement that is less favorable to the imported product than to the “like” product
of national origin. The panel concluded that the establishment of these two issues was
sufficient to determine the inconsistency of a regulatory measure with Article III:4,
and there is no need to establish the issue of “so as to afford protection to domestic
production” as set forth in Article III:1 because the provision of Article III:1 is a general
one and the provision of Article III:4 is more specific.

The panel began its examination in this regard by the determination of ‘like’ products.
To determine the likeness of products, the panel followed the criteria suggested by the
1970 GATT Working Party Report on Border Tax Adjustments and considered that
the criteria applied in the 1987 Japan Alcohol case in the examination under Article I11:2,
first sentence of internal tax measures were also applicable to the examination of like
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products under Article III:4. The panel found that the domestic and imported gaso-
line were “like” products because the chemically identical imported and domestic
gasoline by definition had exactly the same physical characteristics, end-uses, tariff
classification, and were perfectly substitutable.

In order to determine whether the treatment provided to the imported products was
less favorable than that accorded to like domestic products, the panel followed the
conclusions of the GATT panel in US — Section 337, which had said that the words
“treatment no less favorable” in Article I1I:4 call for effective equality of opportunities
for imported products in respect of laws, regulations, and requirements affecting the
internal sale, offering for sale, purchase, transportation, distribution, or use of products.
The panel concluded that the US gasoline regulations treated the imported gasoline less
favorably than the domestic gasoline because, under the baseline establishment methods
provided in the regulations, the imported gasoline was effectively prevented from bene-
fiting from as favorable sales conditions as were afforded to domestic gasoline. Relying
on the conclusions in US —Section 337, the panel also concluded that, under Article I11:4,
less favorable treatment of particular imported products in some instances could not be
balanced by more favorable treatment of other imported products in other instances.

The approach taken by the panel in US — Gasoline in determining the inconsis-
tency of a non tax regulatory measure with Article I1I:4 was not fully followed by the
panel in EEC — Bananas.®® In this case, the panel, citing the Appellate Body’s deci-
sion in Japan — Taxes on Alcoholic Beverages and relying on the GATT panel decision
in US — Section 337, also examined the issue of whether the regulatory measure in
question was applied so as to afford protection to domestic production, in addition to
the two issues examined by the panel in US — Gasoline case. However, the Appellate
Body in EEC — Bananas rejected this part of the panel’s approach, stating that the panel
misinterpreted its conclusion in Japan — Taxes on Alcoholic Beverages and that “a deter-
mination of whether there has been a violation of Article III:4 does not require a separate
consideration of whether a measure ‘affords protection to domestic production.”

The first WTO case on the National Treatment principle involving the issue of facially
neutral non tax regulatory measures was the Japan — Measures Affecting Consumer
Photographic Film and Paper®" (hereinafter Japan — Film). The panel in this case
followed the same approach as that established by the panel in US — Gasoline to
determine whether the various Japanese distribution measures violated the National
Treatment principle contained in Article I11:4. In this case, the United States complained
that eight different decisions, reports, guidelines, etc., of various Japanese authorities
accorded less favorable treatment to imported film and paper than to like domestic film
and paper in the Japanese market. In response, Japan argued that the United States failed
to show how the alleged measures applied less favorable treatment to imported film
and paper. The panel concluded that none of the alleged Japanese distribution measures
violated Article III:4. Relying on the Appellate Body’s decision in Japan — Taxes on
Alcoholic Beverages, the panel held that the standard of effective equality of competitive
conditions on the internal market for imported products in relation to domestic products
is the standard of national treatment that is required, not only with regard to Article III
generally, but also more particularly with regard to the no less favorable treatment
standard in Article III:4. According to the panel, the United States failed to show
that any of the measures cited by the United States discriminated against imported
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products either in terms of de jure discrimination or in terms of de facto discrimination.
The United States had argued that the measures in question were directed at promoting
vertical integration in the photographic materials distribution system with a view to
impeding market access for foreign products. However, the panel rejected the US
arguments, stating that the Japanese measures were formally neutral as to the origin of
products and their application did not have a disparate impact on imported film or paper.
The basis of the US claim was the existence of a single brand wholesale distribution
system in the Japanese market for film and photographic papers, which according to
the United States, impeded market access for foreign products. The panel found that
the United States could not establish a causal link or a meaningful nexus between the
challenged measures and the market structure because the contested market structure
existed even prior to the introduction of the measures in question. It also found that a
single brand wholesale distribution system was the common market structure — indeed
the norm — in most major national film markets, including the US market. The panel
argued that it was unclear why the same economic forces acting to promote single brand
wholesale distribution in the United States would not also exist in Japan.

Thus, the panel in Japan — Film established that a causal link or meaningful nexus
between the challenged measures and the competitive conditions in the market must
be shown by the complainant in order to prove a violation of Article III:4. However,
what constitutes a regulatory measure (i.e., a law, regulation, or requirement affecting
the internal sale, offering for sale, purchase, transportation, distribution, or use of an
imported product) subject to the purview of Article III:4 may itself be a contentious
issue. In Japan — Film, the panel’s interpretation of the terms “laws, regulations or
requirements” in Article III:4 was not entirely clear. Although it argued that a literal
reading of the words “all laws, regulations or requirements” in Article I11:4 could sug-
gest that they may have a narrower scope than the word “measure” in Article XXIII: 1(b)
in the context of nullification and impairment, the panel assumed for the purposes of
this case that the terms “laws, regulations or requirements” in Article III:4 should be
interpreted as having a meaning similar to the term “measures” in Article XXIII:1(b),
and found that only three measures met the definition of “laws, regulations or require-
ments” within the meaning of Article III:4. However, the panel also assumed that the
remaining five contested measures were also “laws, regulations or requirements” for
the sake of completeness of its analysis in examining whether less favorable treatment
was accorded to imported products.

The issue as to the meaning of “laws, regulations or requirements” in Article I1I:4
also arose in Canada — Certain Measures Affecting the Automotive Industry (here-
inafter Canada — Automotive).®® The issues in dispute relating to Article III:4 in this
case were Canadian measures, which accorded to certain motor vehicle manufacturers
established in Canada, the right to import motor vehicles with an exemption from the
generally applicable customs duty. In order to qualify for the exemption, an eligible
manufacturer’s local production of motor vehicles (including in certain cases the pro-
duction of parts) must have achieved a minimum amount of Canadian value added
(CVA) and its local production must have maintained a minimum production-to-sales
ratio with respect to its sales of motor vehicles in Canada. Japan and the European
Communities claimed that the CVA and production-to-sales ratio contained in various
government Orders as well as the commitment with regard to the CVA expressed by
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certain manufacturers in Letters of Undertaking to the government were “requirements”
affecting the internal sale, offering for sale, purchase, transportation, distribution, or
use of an imported product within the meaning of Article III:4 and these requirements
accorded less favorable treatment to imported parts, materials, and non permanent
equipment for use in the production of motor vehicles. Canada argued that these mea-
sures did not affect the “internal sale, ..., or use” of imported products because they
did not in law or in fact require the use of domestic products and therefore played no
role in the parts sourcing decisions of manufacturers.

The panel concluded that Article III:4 applies not only to mandatory measures,
but also to conditions that an enterprise accepts to receive an advantage, including
cases where the advantage is in the form of a benefit with respect to the conditions of
importation of a product. The fact that compliance with the CVA requirements is not
mandatory but a condition that must be met in order to obtain an advantage consist-
ing of the right to import certain products duty-free does not preclude application of
Article III:4. Similarly, the panel found that the word “affecting” in Article II1:4 of
the GATT has been interpreted to cover not only laws and regulations which directly
govern the conditions of sale or purchase but also any law or regulation that might
adversely modify the conditions of competition between domestic and imported prod-
ucts. The panel concluded that the CVA requirements in government Orders must be
regarded as measures which “affect” the “internal sale, ..., or use” of imported products
because a measure which provides that an advantage can be obtained by using domestic
products, but not by using imported products, has an impact on the conditions of com-
petition between domestic and imported products and thus affects the “internal sale, ...,
or use” of imported products, even if the measure allows for other means to obtain the
advantage, such as the use of domestic services rather than products. Similarly, the
panel claimed that neither legal enforceability nor the existence of a link between a
private action and an advantage conferred by a government was a necessary condition
in order for an action by a private party to constitute a “requirement.” According to the
panel, a determination of whether a private action amounts to a “requirement” under
Article III:4 must necessarily rest on a finding that there is a nexus between that action
and the action of a government such that the government must be held responsible
for that action. The panel concluded that the commitments expressed in the Letters of
Undertakings were “requirements” within the meaning of Article I11:4.%

On the issue of whether the CVA requirements accorded less favorable treatment to
imported products, the panel rejected the argument of Canada that these requirements
did not in practice accord less favorable treatment to imported products as the CVA
levels were so low that they could easily be met on the basis of labor alone. The panel
found that the CVA requirements accorded less favorable treatment within the meaning
of Article III:4 to imported parts, materials, and non permanent equipment than to like
domestic products because, by conferring an advantage on the use of domestic products,
they adversely affected the equality of competitive opportunities of imported products
in relation to like domestic products. For the same reasons, the panel concluded that
the commitments contained in the Letters of Undertaking also accorded less favorable
treatment to imported products.

Despite distinctions noted in some cases between de jure discrimination caused by
explicitly discriminatory regulatory measures and de facto discrimination caused
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by facially neutral regulatory measures, the WTO jurisprudence has not developed
separate tests to determine the validity of such measures under Article III of the GATT.
Although in the context of Article III:2, first sentence, WTO panels and Appellate Body
have declared any internal tax measure that imposes even slightly different tax rates
on imported products compared to like domestic products to be inconsistent with the
National Treatment principle on the very basis of such origin-specific differentiation,
origin-specific regulatory measures are not per se inconsistent with the National Treat-
ment principle. The Appellate Body in Korea — Measures on Beef rejected the panel’s
conclusion that “any regulatory distinction that is based exclusively on criteria relating
to the nationality or the origin of the products is incompatible with Article III and this
conclusion can be reached even in the absence of any imports, confirming that there is
no need to demonstrate the actual and specific trade effects of a measure for it to be
found in violation of Article II1.”° The Appellate Body stated that a formal difference
in treatment between imported and like domestic products is neither necessary nor suf-
ficient to show a violation of Article II1:4. In its view, whether or not imported products
are treated “less favorably” than like domestic products should be assessed instead by
examining whether a measure modifies the conditions of competition in the relevant
market to the detriment of imported products.

In this case,” both the panel and Appellate Body concluded that Article IIL:4 is
violated if the complainant demonstrates: (a) that imported and domestic products
are “like;” (b) that the measure at issue is either a law, regulation, or requirement
affecting their internal sale, offering for sale, purchase, transportation, distribution, or
use; and (c) that the measure provides to imported products treatment less favorable
than that accorded to domestic products. As there was no dispute at both the panel
and Appellate Body levels on the “likeness” of domestic and imported beef and the
measure at issue being a law or regulation within the meaning of Article III:4, both
the panel and Appellate Body only examined whether or not the dual retail system for
beef in the Korean market provided less favorable treatment to imported beef. Although
both the panel and Appellate Body reached the same conclusion that the retail system
for beef in the Korean market provided less favorable treatment to imported beef, they
based their conclusion on different reasons.

Korea had appealed against the finding of the panel, which concluded that the dual
retail system applied by Korea to imported and domestic beef accorded less favorable
treatment to imported beef and thus was inconsistent with Article I11:4. In addition to the
above-mentioned reason based on origin of products that was rejected by the Appellate
Body, the finding of the panel was also based on its assessment of how the dual retail
system modified the conditions of competition between imported and like domestic
beef in the Korean market. The panel gave several reasons for why it believed that the
dual retail system altered the conditions of competition in the Korean market in favor
of domestic beef: first, the dual retail system would “limit the possibility for consumers
to compare imported and domestic products,” and thereby “reduce opportunities for
imported products to compete directly with domestic products”; second, under the
dual retail system, “the only way an imported product can get on the shelves is if
the retailer agrees to substitute it, not only for one but for all existing like domestic
products,” and this disadvantage would be more serious when the market share of
imports (as is the case with imported beef) is small; third, the dual retail system,
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by excluding imported beef from “the vast majority of sales outlets” limited the potential
market opportunities for imported beef, and this would apply particularly to products
“consumed on a daily basis,” like beef, where consumers may not be willing to “shop
around”; fourth, the dual retail system imposed more costs on the imported product,
since the domestic product would tend to continue to be sold from existing retail stores,
whereas imported beef would require new stores to be established; fifth, the dual retail
system “encourages the perception that imported and domestic beef are different, when
they are in fact like products belonging to the same market,” which gave a competitive
advantage to domestic beef “based on criteria not related to the products themselves”;
and sixth, the dual retail system “facilitates the maintenance of a price differential”
to the advantage of domestic beef. On appeal, Korea argued that dual retail system
does not on its face violate Article I1I:4, since there was “perfect regulatory symmetry”
in the separation of imported and domestic beef at the retail level, and there was “no
regulatory barrier” which prevented traders from converting from one type of retail
store to another. Korea also argued that the dual retail system did not deny consumers
the possibility to make comparisons, and it neither added to the costs of, nor sheltered
high prices for, domestic beef.

Relying on the GATT panel decision in US — Section 337 and its decision in Japan —
Taxes on Alcoholic Beverages, the Appellate Body stated that “treatment no less favor-
able” means according conditions of competition no less favorable to the imported
product than to the like domestic product and it implies that a measure according for-
mally different treatment to imported products does not per se violate Article II1:4.
The Appellate Body did not agree with the panel that the limitation on the ability of
consumers to compare visually two products at the point of sale necessarily reduced
the opportunity for the imported product to compete “directly” or on “an equal footing”
with the domestic product, nor did it agree that the alleged encouragement provided by
the dual retail system to the perception of consumers that imported and domestic beef
were “different” necessarily implied a competitive advantage for domestic beef. In its
view, although the Korean dual retail system formally separated the selling of imported
beef and domestic beef by the requirement of two distinct retail distribution systems,
such formal separation, in and of itself, did not necessarily compel the conclusion that
the treatment thus accorded to imported beef was less favorable than that accorded to
domestic beef. According to the Appellate Body, to determine whether the treatment
accorded to imported beef was less favorable than that accorded to domestic beef, it was
necessary to inquire into whether or not the Korean dual retail system for beef modified
the conditions of competition in the Korean beef market to the disadvantage of the
imported product. After examining the beef market structure in Korea, the Appellate
Body concluded that the introduction of the dual retail system resulted in the imposi-
tion of a drastic reduction of commercial opportunities for imported beef to reach, and
hence to generate sales to, the same consumers served by the traditional retail channels
for domestic beef.”> Although it agreed that the dramatic reduction in number of retail
outlets for imported beef followed from the decisions of individual retailers who could
choose freely to sell the domestic product or the imported product, it found that the legal
necessity of making a choice was imposed by the government measure itself and the
reduction of access to normal retail channels was, in legal contemplation, the effect of
that measure. The Appellate Body concluded, therefore, that the Korean Government’s
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measure was responsible for the resulting establishment of competitive conditions less
favorable for the imported product than for the domestic product, and the fact that
the WTO-consistent quota for beef was fully utilized did not detract from the lack of
equality of competitive conditions entailed by the dual retail system.*?

The next significant case involving a facially neutral regulatory measure that
was claimed to violate the National Treatment principle in Article III:4 was the
European Communities — Measures Affecting Asbestos and Asbestos-Containing
Products (hereinafter EEC — Asbestos).** In this case, the issue was the general ban
imposed by a Decree of the French Government on the manufacture, processing, sale,
import, placing on the domestic market, and transfer under any title whatsoever of
all varieties of asbestos fibers. However, on an exceptional and temporary basis, the
ban was not to apply to certain existing materials, products, or devices containing
chrysotile fiber when, to perform an equivalent function, no substitute for that fiber
was available which posed a lesser health risk. Canada complained, inter alia, that
the French Decree violated the National Treatment principle of Article III:4 of the
GATT by banning the marketing of chrysotile fibers and chrysotile-cement products
because chrysotile fibers and chrysotile-cement products were “like” polyvinyl alcohol
(PVA), cellulose, and glass fibers within the meaning of Article I1I:4 and by prohibit-
ing chrysotile fibers and chrysotile-cement products, the EEC was favoring its national
industry of PVA, cellulose, and glass fibers (hereinafter “PCG fibers”) and fibro-cement
products containing these fibers.

The panel, following the steps established by WTO panels and the Appellate Body
in past cases, began its inquiry by examining whether or not the chrysotile fibers were
“like” PCG fibers, and whether or not cement-based products containing chrysotile
asbestos fibers were “like” cement-based products containing one of the PCG fibers.
To define the “likeness” of products, the panel followed the same approach as that taken
by the panel in US — Gasoline which had applied the criteria suggested by the Appellate
Body in Japan — Taxes on Alcoholic Beverages for the purposes of determining “like”
products in the context of Article III:2, first sentence. The panel specifically noted the
observations made by the Appellate Body in Japan — Taxes on Alcoholic Beverages
that the term “like” products should be examined on a case-by-case basis, which would
inevitably involve a degree of judgment. Despite the acknowledgment that the structure
of chrysotile fibers is unique by nature and that none of the substitute fibers has the
same structure, either in terms of its form, diameter, length, or potential to release
particles that possess certain characteristics, and that they do not have the same chemical
composition or in purely physical terms the same nature or quality, the panel still found
that chrysotile fibers were “like” PCG fibers. The basis of the panel’s finding was that,
for many industrial uses, PCG fibers have the same applications as chrysotiles. The
panel rejected the narrow definition of “like product” as applied in other WTO cases,
arguing that consideration of only the physical structure, chemical composition, and
properties of products in the examination of “likeness” of products would exclude many
products from being “like” even if they had a similar use. The panel also claimed that
the context for the application of Article III:4 is not a scientific classification exercise
but is to provide market access for products, and in the context of market access, it is not
necessary for domestic products to possess all the physical similarities and properties
of the imported products in order to be “like” products. In the view of the panel, the fact
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that chrysotile fibers and PCG fibers have certain identical or at least similar end-uses
in cement products was sufficient to consider them as “like” products even if in other
circumstances their end-uses may be different.

The panel also rejected as irrelevant the argument of the EEC that chrysotile fibers
are a widely recognized carcinogen and pose serious threats to human health. The panel
claimed that the risk of a product to human or animal health has never been used as
a factor of comparison by panels entrusted with applying the concept of “likeness”
within the meaning of Article III, and introducing a criterion as to the health risks of a
product into the analysis of “likeness” within the meaning of Article III would largely
nullify the effect of Article XX(b) which specifically covers the protection of human
health and life (under which the panel went on to uphold the measures in question). The
panel also did not consider the criterion of consumers’ tastes and habits, stating that
the products concerned were not everyday consumer goods. Similarly, the panel disre-
garded the difference in tariff classification of the products in dispute in the Harmonized
System stating that the difference in tariff classification was not a decisive criterion in
this case.

On the issue of whether or not the EEC measure provided less favorable treatment
to imported products than that accorded to like domestic products, the panel concluded
that the terms of the EEC measure themselves established less favorable treatment for
asbestos and products containing asbestos as compared to PCG fibers and products
containing PCG fibers because the measure imposed a ban on asbestos fibers, and did
not place an identical ban on PCG fibers and fibro-cement products containing PCG
fibers.” Thus, the panel found that the EEC measure in regard to asbestos products was
inconsistent with Article I11:4.

Itis evident from the panel’s decision in EEC — Asbestos that the determination of the
issue of whether or not aregulatory measure is inconsistent with the principle of National
Treatment depends very much on whether or not the imported product and its domestic
comparator are “like” each other. As stated by the Appellate Body in EEC — Asbestos,
the determination of the “likeness” of two products in the context of Article I11:4 rests on
how a panel decides three issues: first, which characteristics or qualities are important
in assessing the “likeness” of products since most products have many qualities and
characteristics, ranging from physical properties such as composition, size, shape,
texture, and possibly taste and smell, to the end-uses and applications of the product;
second, the degree or extent to which products must share qualities or characteristics
in order to be “like” products since products may share only very few characteristics or
qualities or they may share many; and third, from whose perspectives “likeness” should
be judged because ultimate consumers may have a view about the likeness of two
products which may be very different from that of the inventors, producers, or regulators
of those products.”® The Appellate Body attempted to resolve these issues.

The Appellate Body first noted that the appeal from the panel’s decision provided it
with its first occasion to examine the meaning of the term “like products” in Article I11:4.
Although it observed that the term “like product” appears in the first sentence of
Article III:2 and in Article III:4 in the context of National Treatment principle, and
both of these provisions constitute specific expressions of the overarching general prin-
ciple of National Treatment set forth in Article III:1, it concluded that the term “like
products” in Article III:4 should not be construed as narrowly as in the context of
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Article III:2. The reason for a different approach to interpreting the same words in
the context of the National Treatment principle is, according to the Appellate Body,
that Article III:2 contains two separate obligations in two sentences covering “like”
products and “directly competitive or substitutable” products respectively and there is
aneed to interpret these two sentences in a harmonious manner in order to give meaning
to both sentences of Article III:2, whereas Article I1I:4 contains a single obligation that
applies solely to “like” products and the harmony required to be attributed to the two
sentences of Article III:2 need not and cannot be replicated in interpreting Article I11:4.
In the view of the Appellate Body, a determination of “likeness” under Article I1I:4 is
fundamentally a determination about the nature and extent of a competitive relationship
between and among products, even if there is a spectrum of degrees of competitiveness
or substitutability of products in the market place and it is difficult, in the abstract,
to indicate precisely where on this spectrum the word “like” in Article II1:4 falls. The
Appellate Body concluded that the product scope of Article I11:4, although broader than
the first sentence of Article III:2, is certainly not broader than the combined product
scope of the two sentences of Article I11:2.°7 After having so defined the scope of “like”
products in Article I11:4, the Appellate Body proceeded to outline a framework for ana-
lyzing the “likeness” of particular products in a particular case. It found that past GATT
panels as well as WTO panels and the Appellate Body have developed and followed
an approach consisting of four general criteria in order to determine the “likeness” of
products. These four criteria are: (i) the properties, nature, and quality of the products;
(ii) the end-uses of the products; (iii) consumers’ tastes and habits; and (iv) the tariff
classification of the products. However, the Appellate Body claimed that these criteria
are neither a treaty-mandated nor a closed list of criteria that should determine the legal
characterization of products, but are simply tools to assist in the task of sorting and
examining the relevant evidence in a particular case. According to the Appellate Body,
all the pertinent evidence needs to be examined in each case and the kind of evidence
to be examined in assessing the “likeness” of products depends upon the particular
products and the legal provision at issue.

The Appellate Body rejected the approach taken by the panel in EEC — Asbestos
to determine the “likeness” of chrysotile fibers with PCG fibers, and reversed the
determination that chrysotile fibers were “like” PCG fibers and cement-based products
containing chrysotile asbestos fibers and cement-based products containing PCG fibers
were “like products.” It concluded that the panel should have examined the evidence
relating to each of the four criteria and then weighed all of this evidence, along with any
other relevant evidence, in making an overall determination of whether the products
at issue could be characterized as “like,” and that it was inappropriate for the panel to
express a conclusion after examining only one of the four criteria (end-uses). According
to the Appellate Body, physical properties of products deserve a separate examination
which should not be confused with the examination of end-uses, and although not
decisive, the extent to which products share common physical properties may be a useful
indicator of “likeness” because the physical properties of a product may influence how
the product can be used, consumer attitudes about the product, and tariff classification.
The evidence relating to the health risks associated with a product may be pertinent
to an examination of “likeness” under Article III:4, but need not be examined under
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a separate criterion and can be evaluated under the criteria of physical properties and
of consumers’ tastes and habits.

After reversing the panel’s conclusion in regard to the “likeness” of chrysotile fibers
with PCG fibers and cement-based products containing chrysotile asbestos fibers with
cement-based products containing PCG fibers, the Appellate Body proceeded to its
own examination of “likeness” of the products at issue on the basis of the evidence
available in the panel’s report. It first examined the physical properties of chrysotile
fibers and PCG fibers and noted the panel’s conclusion that these fibers are physically
very different. Then, it emphasized the fact, which was treated as irrelevant although
acknowledged by the panel in examining “likeness” — that chrysotile fibers have been
recognized internationally as a known carcinogen because of the particular combi-
nation of their molecular structure, chemical composition, and fibrillation capacity.
The Appellate Body also noted the evidence that PCG fibers are not classified by the
World Health Organization at the same level of risk as chrysotile and the experts con-
sulted by the panel also confirmed that current scientific evidence indicates that PCG
fibers do not present the same risk to health as chrysotile fibers. It then concluded
that when the evidence relating to properties indicates that the products in question
are physically different, then “in order to overcome the indication that products are
not like, a high burden is imposed on a complainant to establish that, despite the pro-
nounced physical differences, there is a competitive relationship between the products
such that, all the evidence, taken together, demonstrates that the products are ‘like’
under Article III1:4.” The Appellate Body found that the complainant had not satisfied
its burden because the end-uses of chrysotile fibers and PCG fibers were the same for
only a small number of applications, no evidence was submitted on consumers’ tastes
and habits®®and chrysotile fibers and PCG fibers have different tariff classifications.

Applying the same criteria as in the examination of the “likeness” of chrysotile fibers
with PCG fibers, the Appellate Body also examined whether cement-based products
containing chrysotile asbestos fibers are “like” cement-based products containing PCG
fibers and found that these products were not “like” products. It specifically rejected the
contention of Canada that evidence on consumers’ tastes and habits concerning cement-
based products was irrelevant. According to the Appellate Body, it was of particular
importance under Article III to examine evidence relating to competitive relationships
in the market place, and it was likely that the presence of a known carcinogen in one
of the products would have an influence on both intermediate and final consumers’
tastes and habits regarding that product. In the view of the Appellate Body, it might
be that, although cement-based products containing chrysotile fibers were capable of
performing the same functions as other cement-based products, consumers were, to a
greater or lesser extent, unwilling to use products containing chrysotile fibers because
of the health risks associated with them. However, the Appellate Body considered it as
only speculation and did not make any determination on this issue because of lack of
evidence. In its view, a determination on the “likeness” of the cement-based products
could not be made, under Article III:4, in the absence of an examination of evidence
on consumers’ tastes and habits.

On the basis of these findings, the Appellate Body concluded that, as Canada
had not demonstrated that chrysotile asbestos fibers were “like” PCG fibers or that
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cement-based products containing chrysotile asbestos fibers were “like” cement-based
products containing PCG fibers, it did not succeed in establishing that the EEC measure
at issue was inconsistent with Article I1I:4 of the GATT. The Appellate Body, however,
also observed that there is a second element that must be established before a regula-
tory measure can be held to be inconsistent with Article III:4. Even if two products
are “like,” the complainant must still establish that the measure accords to the group of
“like” imported products “less favorable treatment” than it accords to the group of “like”
domestic products. In the view of the Appellate Body, the term “less favorable treat-
ment” expresses the general principle set out in Article III:1, that internal regulations
should not be applied “so as to afford protection to domestic production.” It said that
if there is “less favorable treatment” of the group of “like” imported products, there
is, conversely, “protection” of the group of “like” domestic products. Nevertheless,
the Appellate Body also said that distinctions may be drawn between products which
have been found to be “like,” without, for this reason alone, according to the group of
“like” imported products “less favorable treatment” than that accorded to the group
of “like” domestic products.”

It is notable that one Member of the Appellate Body in EEC — Asbestos expressed
a separate opinion about the approach to be taken in order to determine the “likeness” of
two products. He took the view that, considering the nature and quantum of the scientific
evidence showing the carcinogenicity of chrysotile asbestos fibers, there was ample
basis for a definitive characterization of such fibers as not “like” PCG fibers, and that
definitive characterization might and should be made even in the absence of evidence
concerning the other two criteria of end-uses and consumers’ tastes and habits.!%
He also cautioned that the necessity or appropriateness of adopting a “fundamentally
economic” interpretation of the “likeness” of products under Article II1:4 was not free
from substantial doubt, and in future contexts, the line between a “fundamentally” and
“exclusively” economic view of “like products” under Article III:4 might well prove
very difficult, as a practical matter, to identify. However, he did not offer any suggestion
as to the appropriate approach to the interpretation of the “likeness” of products under
Article I1I:4, but rather he reserved his opinion on this matter.

After the EEC — Asbestos case, two other cases, which involve issues pertaining to
Article III:4 of the GATT, have been decided by the Dispute Settlement Body (DSB)
of the WTO. However, the tests applied by the panel and Appellate Body to examine
the consistency or inconsistency of the measure in question with Article III:4 in United
States — Tax Treatment for “Foreign Sales Corporations” — Recourse to Article 21.5 of
the DSU by the European Communities'®' [hereinafter US — FSC (Article 21.5)] and
the panel in India — Measures Affecting the Automotive Sector'® (hereinafter India —
Automotive) are similar to those followed by the panel and the Appellate Body in
Canada — Automotive, Korea — Beef, and EEC — Asbestos.

In the US — FSC (Article 21.5),'” the panel cited the rulings of the panel and
Appellate Body in Canada — Automotive and EEC — Asbestos in respect of the meaning
of “like products” and “less favorable treatment,” and viewed the principal purpose of
the “like product” inquiry under Article II1:4 as ascertaining whether any formal dif-
ferentiation in treatment between an imported and a domestic product could be based
upon the fact that the products are different (not like) rather than on the origin of
the products involved. According to the panel, when a regulatory measure of general
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application makes a distinction between imported and domestic products solely and
explicitly on the basis of origin of such products, and applies horizontally to all pos-
sible products that can be used for the production of goods that might eventually be a
recipient of the benefit accorded by the said regulatory measure, then there is no need
to demonstrate the existence of actually traded like products in order to establish a vio-
lation of Article III:4. On the issue of when a regulatory measure at issue is considered
as one “affecting” the internal sale or use of the products concerned, the panel said,
relying on the rulings in EEC — Bananas and Canada — Automotive, that the ordinary
meaning of the term “affecting” implies a measure that has “an effect on,” thereby
indicating a broad scope of application. The panel also noted that the term “affecting”
in Article II1:4 has been interpreted to cover not only laws and regulations that directly
govern the conditions of sale or purchase but also any law or regulation that might
adversely modify the conditions of competition between domestic and imported prod-
ucts. The panel then considered that a measure pursuant to which the use of domestic,
but not imported, products contributes to obtaining an advantage has an impact on the
conditions of competition between domestic and imported products and thus “affects”
the internal “use” of imported products, even if the measure allows for other means to
obtain the advantage, such as the use of domestic inputs other than products.

On the issue of “less favorable treatment,” the panel recalled the previous rulings in
Canada — Automotive and Korea — Beef that Article I11:4 of the GATT is an obligation
addressed to governments requiring that they ensure equality of competitive opportu-
nities to domestic and like imported products, and it does not require a demonstration
of trade effects, nor proof that the sourcing decisions of private firms have actually
been impacted by the regulatory measure in question. The panel also stated that any
distinction that is based exclusively on criteria relating to the nationality or origin of the
product would not necessarily be incompatible with Article III. To be incompatible with
the provisions of Article III:4, a measure must accord treatment to imported products
that is “less favorable than” that accorded to like domestic products. According to the
panel, when an advantage is conferred upon the use of domestic products that is not
conferred upon the use of imported products, it constitutes a formal differentiation of
treatment between imported and like domestic products, which, in the view of the panel,
affords less favorable treatment to imported products than to like domestic products
because by conferring an advantage upon the use of domestic products but not upon the
use of imported products, it adversely affects the equality of competitive opportunities
of imported products in relation to like domestic products. The Appellate Body upheld
the rulings of the panel in this case.'™

In India — Automotive case,'” the issues were similar to those in Canada —
Automotive and US — FSC (Article 21.5). Therefore, the panel followed the same
approach and gave similar reasons in determining the inconsistency of the measure in
question with Article III:4. On the issue of the meaning of the term “requirement” under
Article III:4, the panel concluded that a binding enforceable condition falls squarely
within the ordinary meaning of the word “requirement,” in particular as “a condi-
tion which must be complied with.” According to the panel, the enforceability of the
measure in itself, independently of the means actually used or not to enforce it, is a
sufficient basis for a measure to constitute a requirement under Article III:4. Similarly,
with respect to the meaning of the term “affecting,” the panel said that this term goes
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beyond laws and regulations which directly govern the conditions of sale or purchase
to cover also any laws or regulations which might adversely modify the conditions of
competition between domestic and imported products. On the issue of “less favorable
treatment” to imported products, the panel said that in determining whether imported
products are treated less favorably than domestic products, it (the panel) is obliged to
examine whether the contested regulatory measure modifies the conditions of compe-
tition in the relevant market to the detriment of imported products. According to the
panel, any requirement that provides an incentive to purchase and use domestic or local
products and hence creates a disincentive to use like imported products modifies the
conditions of competition between the domestic and imported products in the relevant
market within the meaning of Article I1I:4 because such a requirement creates a situation
where imported products cannot compete on an equal footing with domestic products.

4 CRIMQAUE oF THE GATT/WTO Cast Law oN
NaATIONAL TREATMENT: A CoMPETITION PoLicy PERSPECTIVE

According to Article 31 of the Vienna Convention on the Law of Treaties,“a treaty shall
be interpreted in good faith in accordance with the ordinary meaning to be given to the
terms of the treaty in their context and in the light of its objective purpose.” As the case
law amply demonstrates and as the Appellate Body has acknowledged in several cases,
the interpretation and application of key terms in Article III involve an unavoidable
element of judgment because the terms have no self-evident “ordinary meaning,” thus
suggesting the importance of an interpretation of these terms that is consonant with the
purpose of the Article. Obviously, merely looking at, touching, feeling, smelling, or
decomposing two products is unlikely to reveal whether they are like products in any
legal or policy-relevant sense, suggesting the need for something more purposive than
a “smell test.” The purpose of Article Il is set out in Article III.1 which provides that
internal taxes and other internal charges, laws, regulations, and requirements affect-
ing the internal sale, offering for sale, purchase, transportation, distribution, or use of
good ... should not be applied to imported or domestic products so as to afford protection
to domestic production. Panels and the Appellate Body have not been consistent in their
adoption of a purposive interpretation of key elements of Article I1I:2 and Article I11:4.
Decisions lurch inconsistently from a literalist, context-independent approach to a regu-
latory “aims-and-effect” (or regulatory purpose) approach to an economic approach. For
example, with respect to Article II1:2, first sentence, the Appellate Body in the Japanese
Alcohol case held that the reference to “like domestic products” in Article II1:2, first
sentence, should be interpreted more narrowly than the reference to “directly compet-
itive or substitutable products” in Article III:2, second sentence, by virtue of the Ad
Note to Article III:2; and in interpreting and applying Article III:2, first sentence, “the
purpose of Article III set out in Article III:1 *“... so as to afford protection to domestic
production” was inapplicable because Article II1:2, second sentence, expressly incorpo-
rates the principles set forth in Article III:1 while Article II1:2, first sentence, does not.
Despite the convoluted efforts of the Appellate Body to maintain a distinction between
the interpretation and application of Article II1:2, first sentence, and Article I11:2, second
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sentence, the distinctions in practice seem of little significance in that internal taxes
that cannot be successfully challenged under Article III:2, first sentence, because of
its narrower scope, can almost always be successfully challenged under Article III:2,
second sentence, where these taxes have a protectionist application or effect.

The rejection by the Appellate Body and panel in the Japanese Alcohol case of the
“aims-and-effects” test in interpreting both sentences of Article III:2 has somewhat
more ambiguous implications. With respect to Article III:2, second sentence, which
expressly incorporates the principle set forth in Article III:1 ““... so as to afford protec-
tion to domestic production,” the Appellate Body in the Japanese Alcohol case seems
to have developed an objective purpose test, or perhaps a potential effects test, for
establishing protection to domestic production (“the design, the architecture, and the
revealing structure of a measure”). What is less clear is whether, despite a potential
protectionist effect from an internal tax, a respondent country is able to adduce evidence
of a non protectionist policy purpose, for example, in order to reduce the social effects
of excessive alcohol consumption, taxing high alcohol content beverages at proportion-
ately higher rates than lower alcohol content beverages. The willingness of the panel
in the Chilean Alcohol case to evaluate evidence pertaining to whether the structure of
the measures in question could be rationally justified in these terms suggests that such
an argument may be open under Article III:2, second sentence.

The interpretation of Article I1I:2, first and second sentences, has clearly infected and
confused GATT/WTO interpretations of Article III:4 which refers only to “like prod-
ucts” and not “directly competitive or substitutable products,” and does not explicitly
incorporate any reference to the principle set forth in Article III:1. However, the
Appellate Body in Asbestos adopted an essentially economic test of “like products” in
Article I1I:4 that focuses on the competitive relationship between imported and domes-
tic products, which largely subsumes the interpretation of like product in Article I11:4
into the concept of “directly competitive or substitutable products” in Article III:2,
second sentence. Moreover, in interpreting the phrase “treatment no less favorable” in
Article III:4, the Appellate Body in Asbestos (as it had in the Korean Beef case) held that
a mere finding of likeness between two products does not oblige the regulating country
to treat them identically in regulation. The complainant must also demonstrate that
the differences in regulation amount to “less favorable” treatment as between domestic
and imported like products, each taken as a group. In so stating, the Appellate Body
recalled the anti protectionist purpose of Article III and suggested that “less favorable
treatment” is equivalent to protectionism, although this is in puzzling conflict with its
statement in EEC — Bananas, overruling the panel in this respect, that “a determination
of whether there has been a violation of Article I1I:4 does not require a separate con-
sideration of whether a measure affords protection to domestic production.” Assuming,
following the Appellate Body’s decisions in Asbestos and Korean Beef, that “treat-
ment no less favorable” under Article III:4 means that the measure in question may
not have an objective protective purpose or effect, a similar ambiguity remains to that
under Article III:2, second sentence, as to whether despite such an effect, a respon-
dent country is free to adduce arguments or evidence that the primary motivation or
justification for the measure in question was some non protectionist policy.

Some commentators have been critical of GATT/WTO decisions, such as that of the
panel in the first Tuna—Dolphin case, that Article I11:4 in referring to like products refers
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only to products as such, and not to differences in production or processing methods
(PPM’s) between domestic and imported products.'? While they take some solace from
the Appellate Body’s decision in Asbestos that differences in the health characteristics
of domestic and imported products may render these two classes of products “unlike
products,” the emphasis by the Appellate Body in Asbestos on an economic test of “like
products” (i.e., whether they are viewed as directly competitive or substitutable by users)
would seem largely to rule out differential treatment based on differences in PPMs that
users, that is intermediate or final consumers, do not, for the most part, regard as salient
in choosing between products in the market place, for example, perhaps, for many
consumers, tuna caught by dolphin-friendly or dolphin-unfriendly fishing methods.
Focusing on whether consumer preferences or choices in importing countries may be
sensitive to differences in PPMs raises a number of problems. First, consumers may
not be well informed about differences in PPMs and hence ignore them in market place
choices, requiring a somewhat speculative inquiry as to whether these differences would
be salient to consumers if they were well-informed of them. Second, even consumers
who are well-informed of these differences may not, in many cases, alter their behavior
significantly because of collective action problems — the perceived futility of forgoing
purchase of an otherwise better or cheaper imported product if other consumers will
seek to free ride on the self-sacrificing decisions of others, leading to a non cooperative
Prisoner’s Dilemma outcome. Third, how many consumers, even if well informed and
uninfluenced by collective action problems, would need to change their consumption
patterns in the light of differences in PPMs before one could conclude that imported
and domestic products were “unlike products?”!?7

However, abandoning altogether an economically based test of “like products” and
allowing panels and the Appellate Body to deem products “unlike,” or allowing import-
ing countries unilaterally to deem products to be “unlike,” on account of production
or process differences, raises several formidable problems. First, this would centrally
contradict the whole theory of comparative advantage, because outside of the category
of raw, fungible commodity exports, the comparative advantage that most imports will
enjoy will turn on differences in PPMs, or inputs more generally. Second, while the
exceptions listed in Article XX of the GATT are now over 50 years old and have not been
revised since the inception of the GATT, and are arguably out of date in not incorporat-
ing exceptions for example, for core international labor standards, at least some subset
of universal human rights, or more clearly identifying consumer protection and the
environment as legitimate exceptions or objectives for trade restricting measures,'*
additions to or refinements of the exceptions listed in Article XX are clearly, in many
respects, a matter of extremely high politics amongst many WTO members. To view
Article III of the GATT as providing a mandate to panels and the Appellate Body to
invent on their own a set of normative justifications for apparently less favorable treat-
ment for imported products relative to directly competitive domestic products is likely
to severely strain the internal legitimacy of the WTO dispute settlement process relative
to its political institutions. An expansive reading by panels or the Appellate Body of
the “public morals™ exception in Article XX(a) and a less stringent interpretation of
the “necessity” requirement in a number of the Article XX exceptions and of the non
discrimination and non protectionist conditions in the chapeau to Article XX may be
able to accommodate some of these concerns. However, similar issues will arise as to
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the institutional legitimacy of panels and the Appellate Body engaging in expansive
judicial lawmaking in these respects.

Arguments that actual regulatory purpose (the aims-and-effects test) should be the
controlling determinant of the definition of “like products” — that domestic measures
motivated by nonprotectionist rationales should be exempt from Article III'% — raise
these difficulties in the clearest form. Apart from difficulties in ascertaining the actual
intent of legislators or regulators (given the frequency of mixed motivations, as reflected
in domestic Baptist-Bootlegger coalitions favoring measures restrictive of imports),
what regulatory purposes count as legitimate and what as protectionist? Leveling the
competitive playing field, preventing a race to the bottom, unilateral sanctions against
foreign countries’ violations of international labor standards, or international human
rights? These are profoundly normative and highly contested rationales for the invoca-
tion of trade sanctions and remitting to panels and the Appellate Body the responsibility
for determining their legitimacy and scope would entail a gross usurpation of the
political authority of the WTO membership. Moreover, it is likely to promote highly
inconsistent decision making. For example, a violation of Article XI (quantitative
restrictions) will require justification under the strictures of Article XX. But a pre-
sumptive violation of Article III will be excused if the measure in question has a non
protectionist regulatory purpose that renders domestic and imported products “unlike”
in the view of the panels and the Appellate Body in interpreting and applying Arti-
cle ITI. Assuming that exculpatory, non protectionist regulatory purposes are interpreted
more broadly under Article III than Article XX, why not convert an import ban vul-
nerable to challenge under Article XI into internal tax discrimination against imports
challengeable only under Article I11?

A refined version of the aims-and-effects approach in the form of a means—ends
examination to determine the consistency or inconsistency of a facially neutral internal
tax or regulation with the provisions of National Treatment under Article Il has recently
been advanced by Gaetan Verhoosel,!!'” relying in part on the panel’s willingness to
examine the relationship between the means and ends of a regulation under Article Il in
Chile — Taxes on Alcoholic Beverages case. Verhoosel supports the domestic “regulatory
autonomy” of a state, which encompasses the state’s autonomy as regards the policy
objectives it chooses to pursue and as regards the means by which it chooses to pursue
such policy objectives, and argues that WTO law should not interfere with either aspect
of this autonomy, except to the extent that the free choice of a policy objective amounts
to overt protectionism and the free choice of regulatory means amounts to covert protec-
tionism. The author advocates a so-called “integrated necessity test” which integrates
the tests to be carried out under Article IIT and Article XX into a single test and argues
that National Treatment should be understood to require a necessity test in the context
of facially neutral domestic regulation to determine de facto discrimination under Arti-
cle I1I. The author claims that de facto discrimination can only be revealed in an objective
manner by “engaging in an analysis as to whether a particular regulatory instrument
(1) specifically and adversely affects imported products as compared with their like
domestic counterparts, and (2) is necessary to achieve a purported legitimate policy
goal, or, alternatively, whether other, less restrictive, regulatory means are available.”

However, this so-called “integrated necessity test” raises similar problems to those
we identified above regarding the consideration of regulatory purposes in determining



(224 Michael J. Trebilcock and Shiva K. Giri >

Article IIT issues''!. In particular, unconstrained expansion of the legitimate policy
exceptions list of Article XX by adjudication and interpretation under Article I1I would
entail a gross usurpation of the political authority of the WTO membership and risk
serious challenges to the credibility and legitimacy of the dispute settlement mechanism.

In contrast, we favor a much more restricted and less normatively contestable
approach to the interpretation and application of Article III that is more consistent
with its original purpose. First, we favor an economic approach to the definition of
“like products” that is motivated by the need to establish, as a positive threshold issue,
a significant competitive relationship between imported and domestic products before
any issue of protectionist intent or effect can factually arise under Article III. How-
ever, while we endorse the view of the Appellate Body in Asbestos that the “like
product” requirement should focus on the competitive relationship between domestic
and imported products, we believe that this inquiry could be much more tightly struc-
tured than is currently the case and could usefully borrow from decades of learning
and case law in developed antitrust jurisdictions around the world in defining relevant
product markets.!'? One such approach, reflected in the United States and Canadian
Merger Enforcement Guidelines,'!? is the hypothetical monopolist test where one asks
of the hypothesized sole producer of a given class of product whether that producer
could sustain a significant (e.g. 5 percent) increase in the price of that product for a non
transitory period (e.g. 1 year) without inducing a sufficient number of consumers to
substitute to other products so as to render such a price increase unprofitable. If, from
empirical evidence, such substitution is likely to occur then the products to which con-
sumers substitute are deemed like products, and then a similar question is posed with
respect to this expanded class of products and so on, until a class of products is defined
which satisfies this test. A similar test is typically adopted in defining the scope of the
relevant geographic market: could a hypothetical monopolist with respect to a relevant
class of products raise price by a significant degree for a non transitory period without
inducing sufficient consumers to switch to more distant suppliers of these products so
as to render such price increase unprofitable? While these tests are by no means easy to
operationalize in practice and can be supplemented and refined in various ways, if the
key to the “like product” definition in Article 11l is the competitive relationship between
imports and domestic products, as the Appellate Body stated in Asbestos, then it is inex-
plicable that international trade tribunals would not draw much more extensively on
the framework of analysis and body of experience that has developed in competition
law in many jurisdictions around the world in addressing precisely the same question.

On an economic approach to the definition of “like products,” one would take
revealed consumer preferences, even if informationally flawed, as given. For example,
in Asbestos, if evidence suggests that intermediate and final consumers treat asbestos
and other fibers as close substitutes in a significant number of end-uses, we would
treat them as like products. Indeed, it is difficult to understand the French ban on
the sale of asbestos or cement-based products containing asbestos, or the Canadian
complaint about the ban, unless intermediate and final consumers in fact treated them
as close substitutes in a significant number of end-uses. If the argument is that well-
informed consumers would not do so, this may provide a justification for health and
safety measures under Article XX(b), but this is where this issue should be resolved,
not Article III.
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Assuming that a competitive relationship is established between imports and domes-
tic products, the question that then arises is how Article III:2, second sentence, with
its reference to “... so as to afford protection to domestic production” in paragraph
one, and the phrase “treatment no less favorable” in Article I11:4, should be interpreted.
Consistent with the economic approach that we favor in interpreting “like product,” we
favor the adoption of an economic approach to these two requirements similar to that
espoused by the GATT panel in US — Section 337 and the Appellate Body in several
decisions reviewed above, which focuses on the preservation of effective equality of
competitive opportunities. As to whether a challenged measure disturbs or undermines,
actually or potentially, effective equality of competitive opportunities is, as with the
like product inquiry, largely a positive empirical and predictive inquiry which, while
not requiring identical treatment of imports and domestic products, as the GATT panel
recognized in US — Section 337, and as the Appellate Body recognized in Korean
Beef and Asbestos, nevertheless must entail treatment that does not impose on foreign
exporters competitive burdens that are not imposed on domestic producers. Drawing on
the antitrust literature on raising rivals’ costs,!'* the inquiry would condemn domestic
measures that raise the marginal costs (including opportunity costs) of foreign rivals
relative to the marginal costs (including opportunity costs) of domestic rivals so as
substantially to lessen competition in the domestic market by rendering it likely that
domestic firms will be able profitably to raise prices significantly for a non transitory
period without attracting sufficient entry to render such a strategy unprofitable. This
strategy would violate the anti protectionist rationale of Article III.

Some critics of the product—process distinction have seized on references by the
Appellate Body in Asbestos to the need to interpret Article I11:4 in light of the anti pro-
tectionist purpose of the Article, and recognition by the Appellate Body that this does not
require identical treatment of like products, as providing an opening for taking account
of differences in PPMs not in defining “like products” but rather in determining under
Article III:2, second sentence, whether an internal tax measure has been applied so as to
afford protection to domestic production and under Article II1:4 whether treatment no
less favorable than that accorded to like products of national origin has been accorded to
imports.''> However, there is nothing to date in the Appellate Body’s willingness to rec-
ognize that “no less favorable treatment” of imports does not require identical treatment
to suggest that it had anything in mind other than an examination of the impact of the
measure in question on effective equality of competitive opportunities of imports and
domestic products — for example, in its analysis of the dual retail store system for beef in
the Korean Beef case.''® Its ruling on the issue of “less favorable treatment” under Arti-
cle III:4 in the recent case-US — FSC (Article 21.5), discussed above, which was decided
almost 9 months after its decision on EEC — Asbestos suggests that the pattern of exami-
nation on the issue of “less favorable treatment” of imported products under Article I11:4
has not changed since Korean Beef. Moreover, simply switching the focus of attempts to
incorporate these profoundly normative considerations from the definition of “like prod-
uct” to the interpretation of “treatment no less favorable” raises all the same objections
to attempting such an exercise with respect to the interpretation of “like product.”

This said, itis important to acknowledge that domestic measures that are adopted that
simultaneously impose similar constraints on domestic and foreign like products for
environmental, labor, or other reasons, including domestic measures that are enforced
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at the border in the case of imported products (thus engaging the Ad Note to Article I1I)
may indeed satisfy the test of preserving equality of competitive opportunities. Thus,
for example, to take the Tuna—Dolphin case, if domestic measures banning the catch-
ing of tuna in dolphin-unfriendly ways are simultaneously imposed on domestic and
foreign suppliers of tuna to the US market, and entail similar compliance costs for
both (including opportunity costs), the competitive equilibrium between domestic and
foreign like products is not disturbed. Similarly, to take the Shrimp—Turtles case''’, if
measures banning the catching of shrimp in turtle-unfriendly ways are simultaneously
applied to domestic and foreign suppliers of shrimp to the US market, and entail similar
compliance and opportunity tests, foreign goods are not being treated less favorably
than domestic like goods. Similarly, again in the case of a simultaneous ban on the
sale of domestic and foreign products made with child labor if such a measure imposes
similar costs on foreign and domestic producers of like products.

We acknowledge that even this interpretation of Article Il may leave open the ambi-
guity noted above as to whether a measure which is adopted by an importing country
for a non protectionist, non anticompetitive purpose or policy objective, but which has
incidental and disproportionately adverse impacts on competing imports might never-
theless be viewed as not violating of Article III:2, second sentence, ... so as to afford
protection to domestic production” or as not violating the “no less favorable treatment”
requirement of Article III:4. Illustrative of the potential problem is the Canada—US
FTA panel decision in Lobsters''® where the application of domestic US minimum
size requirements to Canadian lobsters was challenged by Canada. The purpose of the
measure was to conserve lobster stock by ensuring that young lobster would not be
taken before they could breed. However, because Canada has colder waters, its mature
lobsters are generally of a smaller size. The United States argued that the application
of its size requirement to Canadian lobster was necessary to the enforcement of the
requirement with respect to American lobster. Since lobsters do not carry passports,
it would be costly and impractical to determine whether a lobster was Canadian or
American once it had entered the stream of commerce. This difficulty was obviated by
applying the size requirement to all lobster in the market. Another example might be
the imposition by the Canadian government of bilingual labeling requirements (English
and French) on most products sold in Canada. Because of the pre existing bilingual
capacity of many Canadian producers, this requirement may impose additional costs
on many foreign producers of like products.

In our ideal world we would prefer to remit such measures for evaluation under
the (perhaps revised and expanded) Article XX Exceptions List. However, even as
Article XX is presently framed, most measures that have provoked controversy under
Article IIT with respect to the scope and application of the “aims and effects” and
“regulatory purpose” approach to its interpretation are potentially justifiable under
Article XX. For example, both the panel and the Appellate Body in Asbestos agreed
that the measures in question were justified under Article XX(b) (measures necessary
to protect human, animal or plant life, or health). While the Tuna—Dolphin panels
found violations of Article III and Article XX, the Appellate Body decision in Shrimp—
Turtles (including its compliance decision) makes it clear that such measures may now
be justifiable under Article XX(b) or (g) (conservation of exhaustible natural resources).
Similarly, the measures in dispute in Lobsters would now likely be justifiable under
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Article XX(g). Thus, in contrast to recent arguments by Donald Regan'' for treating a
competition test as a necessary but not sufficient test for violation of Article III, requir-
ing in addition proof of actual protectionist regulatory purpose, we favor treating a
competition test as a necessary and sufficient test for violations of Article III, remitting
justifications for offending measures based on non protectionist regulatory purposes
to Article XX, subject to its “necessity,” “arbitrary and unjustifiable discrimination,”
and “disguised restriction on international trade” constraints. A major virtue of this
division of labor between Articles III and XX, beyond preserving the integrity of the
limited exceptions list in Article XX, is that it appropriately allocates the burden of
proof between the complainant and respondent. The complainant must prove a dis-
parate impact on foreign producers of a domestic measure adopted by the respondent
in accordance with the requirements of the competition test that we have proposed.
Assuming that this burden is discharged under Article III, the burden of proof then
shifts to the respondent to justify a measure within the strictures of Article XX. This
burden properly is assigned to the respondent because it turns on information uniquely
within its possession, in contrast to placing the burden on the complainant of proving
protectionist intent on the part of the respondent under Article III.

However, given the limited scope of Article XX, it may be the case that some
domestic regulatory measures that are adopted for non protectionist reasons out-
side the scope of Article XX may have incidentally adverse impacts on foreign
exporters. Hence, it may be argued that such measures will, for the foreseeable future,
have to be evaluated under Article III. Thus, Hudec has argued that it may be impos-
sible to suppress altogether some form of the “aims-and-effects” test, at least in a
limited form'* in interpreting Article III. We consider that there will be few such
cases. However, in such cases, beyond the adoption of a de minimis requirement of
the kind that the Appellate Body has already adopted with respect to Article II1:2,
second sentence, and the “substantial lessening of competition” test that we propose
in interpreting “no less favorable treatment” in Article III:4, one might, adopting a
more constrained variant of Verhoosel’s proposals, address the problem of incidentally
disproportionate impacts on imports by borrowing the test adopted by a GATT panel in
the Herring and Salmon Processing case'! in interpreting Article XX(g) of the GATT,
and ask whether the measure in question was “primarily aimed at” a non protectionist,
non anticompetitive domestic policy objective and not “primarily aimed at” restricting
imports; whether the adverse impact on imports was necessarily incidental to attain-
ment of this domestic policy objective; and whether any less trade restrictive means was
reasonably available to achieve that objective (borrowing this test from the WTO/TBT
and SPS Agreements).'?> However, in order to avoid compromising the internal and
perhaps external political legitimacy of panels and the Appellate Body,'? this excep-
tion would need to be narrowly defined; respondent countries should clearly bear the
burden of proof of satisfying its requirements (in large part because of their superior
access to the relevant information on intended policy objectives), and it should be
viewed as an interim, second-best option to reforming Article XX of the GATT where
all justificatory social rationales for trade-restricting domestic measures should ideally
reside. In particular, measures primarily aimed at banning or restricting imports, for
example, on account of PPMs such as labor or environmental standards in the country of
origin could not be justified under these qualifications of Article III, but would require
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justification (if at all) under Article XX. Even so, we remain to be convinced that the
risks of recognizing such qualifications to a pure competition-oriented approach to the
interpretation of Article III, even on an interim basis, justify the benefits.
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In the panel’s view, even if the wine produced from the specified variety of grape were
to be considered unlike other wine, the two kinds of wine would still have to be regarded
as “directly competitive” products in terms of Article III:2, second sentence, and the
imposition of a higher tax on directly competing imported wine so as to afford protection
to domestic production would have been inconsistent with that provision.

In the panel’s view, consumers who purchased low alcohol beer might be unlikely to
purchase beer with high alcohol and vice versa, and the advertising and marketing by
manufacturers showed such different market segments.

See GATT Doc. DS31/R, September 29, 1994. For an analysis and critique of this case, see
Mattoo and Subramanian, supra note 17; and James H. Snelson, “Can GATT Article III
Recover From Its Head-On Collision with United States — Taxes on Automobiles?”, 5
Minnesota Journal of Global Trade 467 (1996).

The EEC claimed that all automobiles were “like” products and the distinction made on the
basis of their value and gasoline consumption resulted in the imposition of internal taxes on
imported products in excess of those applied to “like” domestic products. The United States
claimed that the tax measures were applied equally to domestic and imported automobiles
and the United States and EEC producers manufactured automobiles with both the low and
high values as well as with high and low gasoline consumption.

See Robert E. Hudec, supra note 19.

For a recent review of the case-law under Article III pertaining to internal tax discrimina-
tion, see Elsa Horn and Petros Mavroidis, “Still Hazy After All These Years: The Inter-
pretation of National Treatment in the GATT/WTO Case-Law on Tax Discrimination,”
December 3, 2002 (a copy of the manuscript is on file with the authors).

Japan — Taxes on Alcoholic Beverages, Report of the Panel, WT/DS8/R, WT/DS10/R
and WT/DS11/R (July 11, 1996) (96-2651); and Japan — Taxes on Alcoholic Beverages,
Report of the Appellate Body, WI/DS8/AB/R, WT/DS10/AB/R and WT/DS11/AB/R
(October 4, 1996) (96-3951), AB-1996-2.

In the panel report, the panel stated that such an examination requires two determinations:
(i) whether the products concerned are “directly competitive or substitutable,” and (ii) if so,
whether the treatment afforded to foreign products is contrary to the principles set forth
in Article III:1.

The issue in this case was the Japanese Liquor Tax Law that divided all liquors into different
categories and subcategories, and applied different tax rates to each of these categories
and subcategories. The tax rates were expressed as a specific amount in Japanese Yen per
liter of beverage, and for each category or subcategory, the Liquor Tax Law laid down a
reference alcohol content per liter of beverage and the corresponding reference tax rate.
The European Communities complained, inter alia, that Japan had acted inconsistently
with Article III:2 of GATT by applying a higher tax rate on the categories of spirits,
whisky/brandy and liquors than on each of the two subcategories of shochu. Canada and
United States complained that the higher rates of taxation on imported alcoholic beverages
including whiskies, brandies, and other distilled alcoholic beverages and liquors than on
Japanese shochu imposed under the Liquor Tax Law were inconsistent with Article III:1
and Article III:2 of GATT.

The issues raised before the Appellate Body were the conclusions reached by the panel
that shochu and vodka are like products and Japan, by taxing the latter in excess of the
former, was in violation of its obligation under Article III:2, first sentence, of GATT 1994,
and that shochu, whisky, brandy, rum, gin, genever, and liquors are “directly competitive
or substitutable products” and Japan, by not taxing them similarly, was in violation of its
obligation under Article III:2, second sentence, of GATT 1994. Japan and United States
appealed against the panel’s findings.
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According to the panel, even if the adopted panel reports have any legal status, it does
not necessarily have to follow their reasoning or results. Although the Appellate Body
endorsed the panel’s conclusion in regard to unadopted panel reports and did not agree
with the conclusion on the legal status of adopted panel reports, it, however, agreed that
adopted panel reports are not binding, except on the parties to the dispute, even if they
create legitimate expectations among WTO Members and should be taken into account
where they are relevant to any dispute.

According to the panel, if the “aim-and-effect” test was applied in regard to Article III,
then in principle, a WTO Member could, for example, invoke protection of health in the
context of invoking the “aim-and-effect” test, and if this were the case, then the standard
of proof established in Article XX would effectively be circumvented and WTO Members
would not have to prove that a health measure is necessary to achieve its health objective.
For a response to the panel’s criticism of the “aims and effects” test, see Serena B. Wille,
Recapturing a Lost Oppurtunity: Article IlI: 2 GATT 1994 Japan-Taxes on Alcoholic
Beverages, Jean Monnet Working Paper 11-97 (NYU School of Law, 1997).

According to the Appellate Body, many least-developed countries and developing
countries have bindings in their schedules which include broad ranges of products that cut
across several different HS tariff headings.

The panel noted that a difference in the physical characteristic of alcoholic strength of
two products did not preclude a finding of “likeness” especially since alcoholic beverages
are often drunk in diluted form. The panel also noted the similar findings in the 1987
Japan Alcohol case and that vodka and shochu were classified in the same heading in the
Japanese tariffs bindings.

According to the panel, the use of additives would disqualify liquors, gin, and genever;
the use of ingredients would disqualify rum; and appearance (arising from manufacturing
processes) would disqualify whisky and brandy.

The panel concluded that the tax imposed on vodka was in excess of the tax imposed on
shochu because vodka was taxed at 377,230 Yen per kiloliter — for an alcoholic strength
below 38 degrees — 9,927 Yen per degree of alcohol — whereas shochu A was taxed at
155,700 Yen per kiloliter — for an alcoholic strength between 25 and 26 degrees — 6,228 Yen
per degree of alcohol.

Applying the criterion of elasticity of substitution between products, the panel concluded
that shochu, whisky, brandy, rum, gin, genever, and liquors were “directly competitive or
substitutable products.” To find the elasticity of substitution, the panel relied on the con-
clusions of the 1987 Japan Alcohol case that both white and brown spirits were directly
competitive or substitutable products to shochu, the studies put forward by the com-
plainants supporting such elasticity of substitutions, and the evidence submitted by the
complainants concerning the 1989 Japanese tax reform which showed that the products
in question were essentially competing for the same market.

In the view of the Appellate Body, this would eviscerate the distinctive meaning that
must be respected due to the distinctions in the wordings of the text of Article III:2, first
sentence, and Article I11:2, second sentence.

The panel concluded that the products at dispute were not similarly taxed because the
differences in the amounts of taxes were not de minimis and Japan’s Liquor Tax Law
did not specifically provide that tax/price ratio was the basis of taxation, as there were
significantly different tax/price ratios even within the same product categories.

To support its conclusion, the Appellate Body noted the findings of the panel that the
combination of customs duties and internal taxation in Japan had the impact of making
it difficult for foreign-produced shochu to penetrate the Japanese market as well as the
impact of not guaranteeing equality of competitive conditions between shochu and the rest
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of “white” and “brown” spirits; and thus, through a combination of high import duties and
differentiated internal taxes, Japan managed to “isolate” domestically produced shochu
from foreign competition.

For various aspects of practical difficulties in applying the tests advocated by the Appellate
Body in Japan — Taxes on Alcoholic Beverages, see Mattoo and Subramanian, supra
note 17 (arguing that this case follows a strict textual interpretation of Article III:2 which
is difficult to apply to a range of known situations); Sarah Hogg and Mahmud Nawaz,
“Economic Considerations and the DSU” in James Cameron and Karen Campbell (eds.),
Dispute Resolution in the World Trade Organisation (Cameron May, 1998) (arguing that
the interpretation was focused on supply side factors and the key demand side question —
whether the products concerned competed in the same market — was not considered as
important); and Ramon R. Gupta, Appellate Body Interpretation of the WTO Agreement:
A Critique in Light of Japan — Taxes on Alcoholic Beverages, 6 Pacific Rim Law and Policy
Journal 683 (July 1997) (criticising the vague approach in defining “like” and “directly
competitive or substitutable” products in light of the importance of predictability and
clarity in developing credible dispute settlement procedure).

Canada — Certain Measures Concerning Periodicals, Report of the Panel, WT/DS31/R
(March 14, 1997) (97-0939); and Canada — Certain Measures Concerning Periodicals,
Report of the Appellate Body, WT/DS31/AB/R (June 30, 1997) (97-2653), AB-1997-2.
A split-run edition was one that was distributed in Canada, had more than 20 percent of
editorial material substantially the same as the editorial material that appeared in one or
more excluded editions of one or more issues of one or more periodicals, and contained
an advertisement that did not appear in identical form in all excluded editions.

Canada claimed, inter alia, that the panel erred in law in finding that imported United
States’ split-run periodicals and Canadian non-split-run periodicals were like products.
The US appeal related to some other issues.

Based on a single hypothetical example constructed using a Canadian-owned magazine
Harrowsmith Country Life, which was previously a split-run periodical but stopped its
US edition as a result of the tax, the panel compared two editions, before and after the
discontinuation of the US edition, of the same magazine, and concluded that imported
split-run periodicals and domestic non-split-run periodicals were “like” products because
the two editions of the said magazine would have common end uses, very similar physical
properties, nature and qualities as well as they would have been designed for the same
readership with the same tastes and habits.

The Appellate Body particularly noted the facts that the panel based its findings on a single,
incorrect, hypothetical example that involved a comparison between two editions of the
same magazine, both imported products, which could not have been in the Canadian market
at the same time, but the panel did not examine the evidence of likeness of TIME, TIME
Canada and Maclean’s magazines, presented by Canada, and the magazines, Pulp & Paper
and Pulp & Paper Canada, presented by the United States, or the Report of the Task Force
on the Canadian Magazine Industry.

In its view, the determination of “likeness” was a delicate process by which legal rules
had to be applied to facts, and due to the absence of adequate analysis of facts in the
Panel Report in that respect, it was not possible for the Appellate Body to proceed to a
determination of “like” products.

The Appellate Body rejected the argument of Canada that it did not have the jurisdiction
to examine a claim under Article III:2, second sentence, as no party had appealed the
findings of the panel on that provision.

The Appellate Body rejected the argument of Canada that the Task Force Report’s
description of the relationship as one of “imperfect substitutability” characterized the
absence of perfect substitutability that was required to prove the direct competitiveness or
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substitutability of products. In its view, a case of perfect substitutability makes products the
“like” products. It also cautioned that the conclusion that imported split-run periodicals
and domestic non-split-run periodicals were “directly competitive or substitutable” did
not mean that all periodicals belong to the same relevant market, whatever their editorial
content. In its view, a periodical containing mainly current news is not directly competitive
or substitutable with a periodical dedicated to gardening, chess, sports, music, or cuisine,
but news magazines, like TIME and Maclean’s, are directly competitive or substitutable.
The Appellate Body claimed that the magnitude of the dissimilar taxation was prohibitive.
The effects cited were the moving of the production of a split-run magazine of United States
for the Canadian market from Canada to the United States and the cessation of production
of the US edition by a Canadian split-run periodical after the imposition of the tax.

For the analysis of different aspects of the Appellate Body decision in the Canada Period-
icals case, see Stephen de Boer, “Trading Culture: The Canada—US Magazine Dispute,”
in James Cameron and Karen Campbell (eds.), Dispute Resolution in the World Trade
Organisation (Cameron May, 1998); Richard L. Matheny III, “In the Wake of the Flood:
‘Like Products’ and Cultural Products after the World Trade Organization’s Decision in
Canada Certain Measures Concerning Periodicals,” in 147 University of Pennsylvania Law
Review, November 1998, p. 245; Sydney M. Cone 111, “The Appellate Body and Harrow-
smith Country Life” in 32(2) Journal of World Trade 117 (1998); Chi Carmody, “When
“Cultural Identity Was Not At Issue”: Thinking About Canada — Certain Measures Con-
cerning Periodicals” in 30 Law and Policy in International Business 231 (1999); and
Trevor Knight, “The Dual Nature of Cultural Products: An Analysis of the World Trade
Organization’s Decisions Regarding Canadian Periodicals”, 57(2) University of Toronto
Faculty of Law Review 165 (1999).

Korea —Taxes on Alcoholic Beverages, Report of the Panel, WT/DS75/R and WT/DS84/R
(September 17, 1998) (98-3471); and Korea — Taxes on Alcoholic Beverages, Report of
the Appellate Body, WT/DS75/AB/R and WT/DS84/AB/R (January 18, 1999) (99-0100),
AB-1998-7. In this case, the United States and EEC complained against the Korean taxes
under the Korean Liquor and Education Tax Laws, as being inconsistent with Article II1:2
because they accorded preferential tax treatment to soju, a traditional Korean alcoholic
beverage, as compared with certain imported alcoholic beverages.

According to the panel, trends are particularly important in the context of experience-based
consumer items and it would be unrealistic and, indeed, analytically unhelpful to attempt
to separate every piece of evidence and disregard that which discusses implications for
market structure in the near future.

The panel found that the total tax on diluted soju was 38.5 percent; on distilled soju and
liquors 55 percent; on vodka, gin, rum, tequila, and admixtures 104 percent; and on
whisky, brandy, and cognac 130 percent.

According to the panel, it was based on a very broad generic definition which was defined
as soju and then there were specific exceptions corresponding very closely to one or more
characteristics of imported beverages that were used to identify products which received
higher tax rates. There was virtually no imported soju so the beneficiaries of the tax struc-
ture were almost exclusively domestic producers, and the only domestic product which
fell into a category with higher tax rates was distilled soju which represented less than one
percent of Korean production.

Chile — Taxes on Alcoholic Beverages, Report of the Panel, WT/DS87/R and WT/DS110/R
(June 15, 1999) (99-2313); and Chile — Taxes on Alcoholic Beverages, Report of the
Appellate Body, WT/DS87/AB/R and WT/DS110/AB/R (December 13, 1999) (99-5414),
AB-1999-6.

In the panel’s view, studies or surveys that reveal the following all serve as evidence of sub-
stitutability in end-uses: (i) a tendency among consumers to regard products as substitutes
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in satisfying a particular need; (ii) that the nature and content of marketing strategies of
producers indicate that they are competing for the expenditure of potential consumers in a
particular market segment; and (iii) that distribution channels are shared with other goods.
According to the panel, although whisky and pisco were distilled from different sub-
stances, namely barley and grapes respectively, they share the characteristics of being
potable liquids with high alcohol content, which was the product of distillation, as well as
being receptive to mixing with non alcoholic beverages. In any event, even the differences
in ingredients between whisky and pisco were not sufficient to render these two distilled
alcoholic spirits, both of which have a high alcohol content and more or less satisfy a
similar need, incapable of being substituted for each other. As for brandy, cognac and
some other spirits, the differences in physical characteristics were only post-distillation
differences such as color and smell which were not sufficiently significant to change the
basic character of spirits essentially made from grapes or other fruits.

According to the panel, between 70 and 80 percent of Chilean production consisted of
products with less than 35 degrees alcohol content and, therefore, enjoyed the lowest tax
rate of 27 percent. Over 90 percent of pisco was in this category.

Under Chilean regulations, most of the imported beverages, such as whisky, had generic
names that required them to contain at least 40 degrees of alcohol. Thus, almost 95 percent
of imports would be taxed at the highest rate of 47 percent or would lose their abil-
ity to retain their generic name or would be required to change an important physical
characteristic, namely their water/alcohol ratio.

Chile argued that its objectives of the tax measure were maintaining revenue collection;
eliminating tax distinctions based on the types of alcoholic beverages; discouraging alco-
hol consumption; and minimizing the potentially regressive aspects of the reform of the tax
system. Examining the relationship between the stated objective and the measure in ques-
tion, the panel claimed that there was no rational reason why such a structure as devised
by Chile was necessary for the purpose of maintaining revenue neutrality, as Chile had
acknowledged that the same revenue result could be achieved with a single ad valorem rate
at some point between 27 and 47 percent. Similarly, the panel claimed that the New Sys-
tem did not achieve the purpose of eliminating type distinctions because the favorable tax
treatment accorded to products called “pisco” was removed, but the system was replaced
with one providing unfavorable tax treatment for any products called “whisky,” “gin,”
“vodka,” or “rum,” which happened to be primarily imports. Likewise, the panel claimed
that there was no direct correlation between the objective of discouraging alcohol con-
sumption and the measure because the tax differential between products with 35 degrees
of alcohol and 39 degrees of alcohol was not the same as the differential between products
with, for instance, 40 degrees and 44 degrees of alcohol as the tax rate almost doubled
between 35 and 39 degrees but was the same between 40 and 44 degrees. Since the system
was based not just on alcohol content, but on ad valorem rates qualified by the additional
criterion of alcohol content, there appeared to be no correlation between value and alcohol
consumption. Finally, minimizing the regressive aspects of the tax reform would be true
only if the factual situation were to remain static. In many markets there were quite low
priced whiskies sold at the same alcohol content as high priced whisky.

For a brief commentary on the Appellate Body decision in this case, see Raj Bhala
and David Gantz, “WTO Case Review 2000 in Arizona Journal of International and
Comparative Law, vol. 18, No. 1, pp. 1-101.

Indonesia — Certain Measures Affecting the Automobile Industry, Report of the Panel,
WT/DS54/R, WT/DS55/R, WT/DS59/R and WT/DS64/R (July 2, 1998) (98-2505).
United States — Standards for Reformulated and Conventional Gasoline, Report of the
Panel, WT/DS2/R (January 29, 1996) (96-0326).
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See Hudec, supra note 19, at 363. For comments on the panel and Appellate Body deci-
sions in this case, see Jennifer Schultz, “The Demise of ‘Green’ Protectionism: The WTO
Decision on the US Gasoline Rule” in 25 Denver Journal of International Law and Policy 1
(Fall 1996) (arguing that the case was correctly decided).

This case was appealed but Appellate Body did not make any ruling on National Treat-
ment because the issue was not raised in the appeal, see United States — Standards for
Reformulated and Conventional Gasoline, Report of the Appellate Body, WT/DS2/AB/R
(April 26, 1996) (96-1597), AB-1996-1.

European Communities — Regimes for the Importation, Sale and Distribution of Bananas,
Report of the Panel, WI/DS27/R (May 22, 1997) (97-2069) (97-2070) (97-2077)
(97-2078); and European Communities — Regimes for the Importation, Sale and Distri-
bution of Bananas, Report of the Appellate Body, WT/DS27/AB/R (September 9, 1997)
(97-3593), AB-1997-3. The issues at dispute related to Article I1II:4 of GATT were the
EEC procedures and requirements for the distribution of licenses for importing bananas
among eligible operators within the EEC, which provided for the allocation of import
licenses in regard to 30 percent tariff quota for third country/nontraditional ACP imports
to the operators that had marketed EC and/or traditional ACP bananas, on the basis of
the average quantities of such bananas marketed in the three most recent years for which
data were available, and the issuance of hurricane licenses exclusively to EEC producers
or operators including or directly representing a producer adversely affected by a tropical
storm who was unable to supply the EEC market. These rules were explicitly discrimi-
natory but the main question was whether or not the provisions of Article III:4 applied to
these rules. Once it was concluded that Article I11:4 did apply in respect of these rules, the
discrimination based on the origin of products was evident. The said EEC licensing proce-
dures and requirements were contested as being inconsistent with the National Treatment
obligations of both GATT Article III and GATS (General Agreement on Trade in Ser-
vices) Article XVII. Both the panel and Appellate Body found these licensing procedures
as being inconsistent with both the GATT and GATS National Treatment obligations.
For a brief commentary on this case, see Terence P. Stewart and Mara M. Burr, “The
WTQO’s First Two and a Half Years of Dispute Resolution,” in 23 North Carolina Journal
of International Law and Commercial Regulation 481 (1997/1998).

Japan — Measures Affecting Consumer Photographic Film and Paper, Report of the Panel,
WT/DS44/R (March 31, 1998) (98-0886).

Canada — Certain Measures Affecting the Automotive Industry, Report of the Panel,
WT/DS139/R and WT/DS142/R (February 11, 2000) (00-0455); and Canada —
Certain Measures Affecting the Automotive Industry, Report of the Appellate Body,
WT/DS139/AB/R and WT/DS142/AB/R (May 31, 2000) (00-2170), AB-2000-2. For
a brief history and objectives behind the Canadian measures as well as the analysis and
commentary on the Appellate Body decision in this case, see Raj Bhala and David Gantz,
supra note 81.

This conclusion was based on the facts that, in making the commitments, the companies
acted at the request of the Government of Canada (“the Government”); the anticipated
Auto Pact between the United States and Canada was a key factor in the decision of the
companies to submit these undertakings; the companies accepted responsibility vis-a-vis
the Government with respect to the implementation of the undertakings contained in the
letters, which they described as “obligations” and in respect of which they undertook to pro-
vide information to the Government and indicated their understanding that the Government
would conduct yearly audits; and until recently the Government gathered information on
an annual basis concerning the implementation of the conditions provided for in the letters.
The panel rejected the Canadian argument that the commitments expressed in the letters
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of undertaking were not “requirements” within the meaning of Article III:4 because the
Government of Canada did not negotiate for them, and compliance with the letters was
neither legally enforceable nor a condition to obtain an advantage.

Korea — Measures Affecting Imports of Fresh, Chilled and Frozen Beef, Report of the
Panel, WI/DS161/R and WT/DS169/R (July 31, 2000) (00-3025); and Korea — Mea-
sures Affecting Imports of Fresh, Chilled and Frozen Beef, Report of the Appellate Body,
WT/DS161/AB/R and WT/DS169/AB/R (December 11, 2000) (00-5347), AB-2000-8.
The measure in dispute was the Government of Korea’s Management Guidelines for
Imported Beef which specified that imported beef (except for pre packed imported beef )
might only be sold in specialized imported-beef shops and that large-scale distributors
(department stores, supermarkets, etc.) must provide a separate sales area for imported
beef. Stores selling imported beef were also mandatorily required to display a “Specialized
Imported Beef Store” sign to distinguish them from domestic meat sellers. Australia and
the United States complained that Korea’s requirement was inconsistent with Article III:4.
Korea defended the dual retail system for beef on the grounds that it did not impose less
favorable treatment on imported beef as domestic and imported beef both were sold in
separate shops and there were no limitations on the number of imported-beef shops that
could be opened.

The Appellate Body noted that the reduction of commercial opportunities was reflected
in the much smaller number of specialized imported beef shops (around 5,000 shops) as
compared with the number of retailers (around 45,000 shops) selling domestic beef.

The Appellate Body also stated that it was not holding that a dual distribution system that
was not imposed directly or indirectly by governmental regulation, but was rather solely
the result of private entrepreneurs acting on their own calculation of comparative costs
and benefits of differentiated distribution systems, was unlawful under Article I1I:4.
European Communities —Measures Affecting Asbestos and Asbestos-Containing Products,
Report of the Panel, WT/DS135/R (September 18, 2000) (00-3353); and European Com-
munities — Measures Affecting Asbestos and Asbestos-Containing Products, Report of
the Appellate Body, WT/DS135/AB/R (March 12, 2001) (01-1157), AB-2001-11. For
analysis of various aspect of this case, see Laura Yavitz, “The World Trade Organi-
zation Appellate Body Report, European Communities — Measures Affecting Asbestos
and Asbestos-Containing Products, March 12, 2001, WT/DS135/AB/R” in 11 Minnesota
Journal of Global Trade, Winter 2002, p. 43; and Robert Howse and Elisabeth Tuerk, “The
WTO Impact on Internal Regulations — A Case Study of the Canada—EC Asbestos Dis-
pute,” in G. de Burca and J. Scott (eds.), The EU and the WTO: Legal and Constitutional
Issues (Oxford: Hart Publishing, 2001).

The panel simply ignored the arguments of the EEC that the measure itself was origin-
neutral and did not seek to protect domestic products because France imports most
substitute products from various third countries.

Appellate Body in EEC — Asbestos, see supra note 94.

Despite the existence of the same word and similar context, the Appellate Body’s efforts to
avoid for the purpose of Article I11:4 the narrow definition of the word “like” given in the first
sentence of Article II:2 seems to be influenced by the possible implication of such interpre-
tation for the objective of the National Treatment principle. It stated that there is no sharp
distinction between fiscal regulation covered by Article III:2 and nonfiscal regulation cov-
ered by Article III:4 because both forms of regulation can often be used to achieve the same
ends. According to it, it would be incongruous if, due to a significant difference in the prod-
uct scope of these two provisions, Members (of WTO) were prevented from using one form
of regulation (for instance, fiscal) to protect domestic production of certain products, but
were able to use another form of regulation (for instance, non fiscal) to achieve those results.
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The Appellate Body also said that where the physical properties are very different, an
examination of the evidence relating to consumers’ tastes and habits is an indispensable —
although not, on its own, sufficient — aspect of any determination that products are “like”
under Article I1I:4.

However, the Appellate Body in this case did not examine further the interpretation of the
term “treatment no less favorable” in the context of Article III:4.

He argued that it was difficult for him to imagine what evidence relating to competitive
relationships as reflected in end-uses and consumers’ tastes and habits could outweigh
and set at naught the undisputed deadly nature of chrysotile asbestos fibers, compared
with PCG fibers, when inhaled by humans, and thereby compel a characterization of the
“likeness” of chrysotile asbestos and PCG fibers. However, he also clarified that he was
not suggesting that any kind or degree of health risk, associated with a particular product,
would a priori negate a finding of the “likeness” of that product with another product,
under Article III:4. His suggestion was limited only to the circumstances of EEC — Asbestos
case, and confined to chrysotile asbestos fibers as compared with PCG fibers.

United States — Tax Treatment for “Foreign Sales Corporations” — Recourse to Article 21.5
of the DSU by the European Communities, Report of the Panel, WT/DS108/RW (August
20, 2001).

India — Measures Affecting the Automotive Sector, Report of the Panel, WT/DS146/R,
WT/DS175/R (December 21, 2001) (01-6327).

In this case, the issue relating to Article I11:4 was certain provisions of the 2000 FSC Repeal
and Extraterritorial Exclusion Act of the United States which was enacted to comply with
the DSB recommendations and rulings in United States — Tax Treatment for “Foreign Sales
Corporations.” The EEC claimed, inter alia, that the provisions of the said Act which
excluded certain extraterritorial income derived from the sale or lease of “qualifying for-
eign trade property” from taxation were contrary to Article III:4 of the GATT. “Qualifying
foreign trade property” was the property made within or outside the United States, and sold
for ultimate use outside the United States, no more than 50 percent of the fair market value
of which was attributable to “articles manufactured, produced, grown, or extracted out-
side the United States” and “direct costs for labor ... performed outside the United States,”
which meant that the exclusion from taxation provided by the Act was not available in
respect of income derived from the sale or lease of property more than 50 percent of the fair
market value of which was attributable to articles made, or costs of direct labor performed,
outside the United States. The EEC argued that this foreign articles/labor limitation was
inconsistent with Article III:4 as it was a requirement contained in a law which provided
less favorable treatment to imported parts and materials than to like domestic goods with
respect to their internal use in the production of goods within the United States.

See United States — Tax Treatment for “Foreign Sales Corporations” — Recourse to
Article 21.5 of the DSU by the European Communities, Report of the Appellate Body,
WT/DS108/AB/RW (January 14, 2002) (02-0152), AB-2001-8

The issue in this case relating to Article I11:4 was the indigenization condition contained in
Public Notice No. 60 issued by the Government of India under Foreign Trade (Regulation
and Development) Act of 1992 and the MOUs required to be signed by manufactur-
ers in order to gain the right to apply for an import license to import the restricted kits
and components. The measure in question required the MOU signatories to commit to
achieving a level of indigenization of components up to a minimum level of 50 percent
in the third year or earlier and 70 percent in the fifth year or earlier, in order to obtain
import licenses. The indigenization requirement was, thus, an obligation to use a certain
proportion of local parts and components in the manufacture of cars and automotive vehi-
cles. The United States and the EEC argued, inter alia, that this requirement accorded



(238 Michael J. Trebilcock and Shiva K. Giri >

106
107

108

109

110

111

112

113

114

115
116

117

118
119
120
121

122

123

less favorable treatment to imported parts and components and therefore was contrary to
Article I1I:4.

See Robert Howse and Donald Regan, supra note 37.

See Michael Trebilcock, “International Trade and Labour Standards,” in Stefan Giller,
International Economic Governance and Non-Economic Concerns (Spunger-Wien,
New York, 2003), at 289.

See Frieder Roessler, “Diverging Domestic Policies and Multilateral Trade Integra-
tion,” in Jagdish Bhagwati and Robert E. Hudec (eds.), Fair Trade and Harmonization:
Prerequisites for Free Trade?, Volume Two, Legal Analysis (MIT Press, 1996).

Donald H. Regan, “Regulatory Purpose and “Like Products” in Article III:4 of the GATT
(with Additional Remarks on Article I11:2),” 36(3) Journal of World Trade 443-78 (2002);
and Donald H. Regan “Further Thoughts on the Role of Regulatory Purpose Under Arti-
cle III of the General Agreement on Tariffs and Trade: A Tribute to Bob Hudec”, 37(4)
Journal of World Trade 737 (2003).

See Gaetan Verhoosel, National Treatment and WTO Dispute Settlement: Adjudicating
the Boundaries of Regulatory Autonomy (Oxford: Hart Publishing, 2002).

For a critique, from another perspective, of the type of means-ends test under Article III
as advanced by Verhoosel, see Donald Regan; supra note 109, at 745-48.

For similar economic perspectives on Article III, see Damien Neven, “How Should Protec-
tion be Evaluated in Article III GATT Disputes?” (2001) 17 European Journal of Political
Economy 421; Henrik Horn and Petros Mavroidis, supra note 44; and Won-Mog Choi,
Like Products in International Trade Law (Oxford University Press, 2003).

See Michael Trebilcock, Ralph Winter, Paul Collins, and Edward lacobucci, The Law and
Economics of Canadian Competition Policy (University of Toronto Press, 2002), chapter 4.
See Steven C. Salop and David T. Scheffman, “Raising Rivals’ Costs,” 73(2) The Ameri-
can Economic Review, Papers and Proceedings of the Ninety-Fifth Annual Meeting of the
American Economic Association (May, 1983), pp. 267-71; and Thomas G. Krattenmaker
and Steven Salop, “Anticompetitive Exclusion: Raising Rivals’ Costs to Achieve Power
Over Price,” 96 Yale Law Journal 209 (1986).

See Robert Howse and Elisabeth Tuerk, supra note 94.

Steve Charnovitz also questions the optimism that future WTO panels will tolerate origin-
neutral PPMs in the context of Article III, claiming that such optimism “would be
unfounded.” See Steve Charnovitz, “The Law of Environmental “PPMs” in the WTO:
Debunking the Myth of Illegality,” 27 The Yale Journal of International Law 59, at 92.
See United States — Import Prohibition of Certain Shrimp and Shrimp Products, Report
of the Appellate Body, WT/DS58/AB/R (October 12, 1998) (98-3899), AB-1998-4; and
United States — Import Prohibition of Certain Shrimp and Shrimp Products — Recourse to
Article 21.5 of the DSU by Malaysia, Report of the Appellate Body, WT/DS58/AB/RW
(October 22, 2001), AB-2001-4.

Lobster from Canada, Final Report of the FTA panel (May 25, 1990), T.C.T. 8182.
Regan, supra note 109.

See Hudec, supra note 19.

Canada — Measure Affecting Exports of Unprocessed Herring and Salmon, BISD.35S
(1988) 98.

Similarly, Steve Charnovitz’s suggestion for also taking into account the degree of
multilateral approval or disapproval of the regulatory measure in question, especially
in the PPM measures, as a factor in evaluating the appropriateness of such measures may
also be considered in this regard. See Steve Charnovitz; supra note 116, at 105-16.

See Joseph H. Weiler, “The Rule of Lawyers and the Ethos of Diplomats: Reflections on
the Internal and External Legitimacy of WTO Dispute Settlement,” 35 Journal of World
Trade 191 (2001).
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CHAPTER OUTLINE

)

/When it comes to regionalism, economic theory asks the question as to the
welfare implications of a preferential trade agreement (PTA). The legal test of
consistency of a PTA with the relevant WTO rules only tangentially, if at all,
addresses this issue. Instead, the legal test is primarily preoccupied with one
question: how to render deviations from the nondiscrimination principle more
onerous? The consistency of PTAs with the multilateral rules will be established
before the Committee on Regional Trade Agreements ((CRTA), where all PTAs
have to be notified) and, eventually, before WTO panels. In practice, for reasons
having essentially to do with the voting mechanism in the CRTA, the question
of consistency of PTAs with the WTO has been largely left unanswered. On
the other hand, WTO Members often lack the incentives to submit to WTO
panels cases relating to the consistency of PTAs. As a result, regional groupings
of questionable WTO-consistency are being “tolerated” within the multilateral

\trading system.

\

)
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C 1 By WAY OF INTRODUCTION )

1.1 The Two Paradoxes of Regionalism

Sapir (1998, p. 718) mentions that when the WTO was established all but three of
its original 120 Members were parties to at least one of the 62 regional agreements
still in force (the exceptions being Japan, Hong Kong, China, and Korea). This seems
quite paradoxical in two ways: on the one hand, one would expect that, following
the substantial reduction of tariffs at the multilateral level, there would be no much
argument for going regional:' in a world of low protection, there is not much to gain
for countries that want to further reduce existing protection. On the other hand, there is
an obvious tension between “globalization” — notwithstanding the abusive manner that
the term is currently used — and regionalism: it cannot be that countries simultaneously
pursue the “global” and the regional perspective.

Both paradoxes can be explained though: “regionalism” is not pursued solely for
commercial (trade) purposes. It could very well be the case that regionalism is the
expression of the political will to “lock in” policies in a predefined perspective. This is
what in all likelihood pushed Mexico to join NAFTA. This observation amounts to an
automatic rejection of the thesis that the GATT/WTO can provide as safe a “lock in” as
NAFTA. And this is not paradoxical. With the exception of TRIPS, the WTO remains
essentially a negative integration contract which does not impose common policies on
its membership. Nothing, in principle, stops NAFTA members from pursuing common
policies beyond what is covered by the current WTO mandate.

Regionalism can be guided by other than — or indirectly related to — trade interests:
South East Asian nations are in the process of mounting a common prudential regulation
defense in an effort to avoid repetition of the recent financial crisis. On the other hand,
it is not economically impossible that regional integration can be welfare maximizing.?

1.2 What Economists Ask and What Lawyers
Ask About Regional Integration: Two Ships
Passing by in the Night

The WTO contract (Article XXIV GATT and Article V GATS) does not put into question
the rationale for going regional: the rationale for going regional is a sovereign, political
decision. What is put into question by the WTO contract is the conditions under which
a PTA can legitimately be formed. Essentially since PTAs are inconsistent with the
legal obligation imposed on all WTO Members to respect nondiscrimination when
conducting their trade policies (as expressed in Article I GATT and Article IT GATS —
the so-called MFN principle), the WTO contract aims at regulating the conditions under
which departures from MFN will be multilaterally acceptable.

Let us make at this point a humble detour to economics. Economic science from
early on cast doubt on the welfare maximizing effects of PTAs. Viner’s work on
trade creation/trade diversion is invariably quoted in this respect.* Modern economics
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analysis is more subtle. Economic science examines the welfare implications of PTAs:
in essence, economic science deals with the issue whether welfare is maximized as a
result of the establishment of a PTA. Although a number of empirical papers still support
the idea that regionalism diverts trade more than it creates, one can hardly make the
argument anymore that regionalism by definition is an obstacle to freer trade since
there is evidence that this is not necessarily the case: as Sapir (1998) notes, economists
disagree as to whether regionalism represents a threat for the multilateral system.*
A survey of the economics literature (including the notorious Kemp—Wan theorem)
suggests that a formation, for example, of a customs union can enhance welfare of the
participants without harming nonparticipating countries.

The legal test only tangentially, if at all, reflects the concerns of modern economic
analysis. It essentially cares about one thing: how to make deviations from the MFN
principle truly exceptional? In doing that, it imposes difficult, on their face, conditions
to meet to any WTO Member aspiring to go regional. These conditions however, do not
have directly anything to do with welfare effects as a result of the creation of a PTA.

The role that Article XXIV GATT and its corresponding Article V GATS are called
to play is perfectly captured in the language of Article XXIV.4 GATT:

The contracting parties recognize the desirability of increasing freedom of trade by the
development, through voluntary agreements, of closer integration between the economies of
the countries parties to such agreements. They also recognize that the purpose of a customs
union or of a free-trade area should be to facilitate trade between the constituent territories and
not to raise barriers to the trade of other contracting parties with such territories.

One could very well construct examples where trade between members of a PTA
is facilitated, no additional trade barriers for third parties are created, and yet trade is
diverted toward a member of the PTA, while the most efficient producer worldwide
lies outside the PTA. This is especially the case when before the creation of the PTA,
countries aspiring to form the PTA knew of high border protection. Article XXIV GATT
(and Article V GATYS) fail to capture the initial (pre-PTA) position in this respect: the
formation of PTAs will be scrutinized in the same manner independently whether at
the pre-PTA stage its constituents protected their home markets with high or with low
border protection.’

1.3 Some Extra Problems Inherent
in the Legal Test

The legal test is not a self-interpreting one. The Article XXIV GATT test, for example,
conditions consistency of PTAs with the GATT if the general incidence of protec-
tion post-PTA is not higher than pre-PTA (external requirement) and if constituents
of the PTA liberalize substantially all trade between them (internal requirement).
What is general incidence and what substantially all trade actually means is open
for interpretation.

The WTO and its predecessor, the GATT, have not been successful in clarifying
all aspects of the legal test. During the GATT years, typically a Working Party
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(participation to which was open to all GATT contracting parties) would be formed
to review the consistency of a notified PTA with Article XXIV GATT (Track I).
The multilateral control however leaves a lot to be desired. The outcome is disappointing
for reasons having to do with the mode of voting in the Working Party (consensus)
but also probably because, as Roessler (1993) points out, WTO Members entrusted
with enforcing the legal test do not have the incentive to do so and maybe sometimes
might have the opposite incentive: that is, not to enforce the test and especially the
internal requirement of consistency. The GATT Working Parties were replaced with
the entry into force of the WTO by the Committee on Regional Trade Agreements
(CRTA). The voting mode however remains the same and the incentive structure for
those participating has not changed either.

The multilateral control to review consistency of PTAs can also take place through
submission of PTA-related disputes to the WTO adjudicating bodies (Track II). Such
submissions however have been rare in practice, essentially because of the frequent
absence of incentive to do so. As a result, PTAs have been left largely unchallenged,
tolerated in GATT/WTO practice. Unchallenged regionalism essentially means that the
WTO, like the GATT before it, has not been instrumental in taming regionalism.

1.4 Organization of the Chapter

This chapter deals with the two questions mentioned so far: what the legal test for
consistency of a PTA with the WTO contract is and who should interpret it?

We will first examine whether, with the advent of the WTO and the extension of its
mandate to cover trade in services as well, for PTAs to be consistent with the multilat-
eral rules must cover both trade in goods and trade in services (2). Then, we will revert
to an examination of the WTO test for consistency of PTAs (3). At the time of writing,
the WTO CRTA has yet to conclude on a report in the context of a services PTA. This
is the essential reason why we will be focusing on the Article XXIV GATT practice.
For reasons that will be explained though, our conclusions under Article XXIV GATT
are largely relevant for the purposes of Article V GATS as well. Then I will deal with
the interplay between the two tracks available to WTO Members for reviewing con-
sistency of notified PTAs with the WTO rules and ask the additional question whether
preference should be given to one of them (4). In other words, in the following section
of the chapter, I will ask whether, for reasons having to do with the institutional balance
in the WTO, the question of consistency of any given PTA should be properly placed
before a panel (judiciary) or whether it should be left to the discretion of the CRTA
(where all WTO Members are represented). Brief concluding remarks will follow.

2 SHouLb PTAs Cover BoTtH (GooDS AND SERVICES
IN THE WTO ERa?

Before the entry into force of the WTO, in the GATT years, only trade in goods was
regulated at the world level. Naturally, the rules on PTAs were confined to trade in
goods. With the entry into force of the WTO Agreement, the picture has changed: trade
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in services is part of the WTO contract. The question therefore is to what extent PTAs,
in order to be compatible with the multilateral rules, can be confined to only trade in
goods (or trade in services, as the case may be), or, conversely, whether deviations from
MEN should be permitted only when both goods and services are covered.

Practice sometimes develops before rules are clarified (especially when rules are
not clear) and often preempts this process. In the WTO so far, practice has developed
in the sense that WTO Members have entered into PTAs confined to either goods or
services. Such PTAs have been notified to the CRTA and are being customarily reviewed
without any WTO Member objecting to their goods-only or services-only character. It
is probably premature to talk of practice in the institutional sense of the term since the
WTO contract entered into force only on January 1, 1995.

With this caveat, we can still legitimately ask the question whether WTO adjudicating
bodies would adhere to this emerging practice? WTO panels have so far interpreted the
Agreement establishing the WTO as one agreement to which GATT, GATS, and TRIPS
are annexes.® The WTO Appellate Body endorsed this point of view stating that:

Unlike the previous GATT system, the WTO Agreement is a single treaty instrument which was
accepted by the WTO Members as a “single undertaking.” Article II:2 of the WTO Agreement
provides that the Multilateral Trade Agreements in Annexes 1, 2 and 3 are “integral parts” of
the WTO Agreement, binding on all Members.’

This should mean that the GATT, the GATS, and the TRIPS are not autonomous
agreements: on top of the identical membership to all three, the three agreements
are technically annexes to the same agreement.

The next step in this analysis is to examine to what extent nondiscriminatory trade is
a WTO- rather than a GATT- or GATS-principle. Were one to accept that the principle
of nondiscrimination is a WTO-principle, then the legal consequence would be to seek
a WTO exception for PTAs, that is an exception covering both trade in goods as well
as trade in services. The opposite would be the case were one to answer the question
in the negative.

The Agreement establishing the WTO does not mention in its text the principle
of nondiscrimination, the Agreement itself being essentially of technical nature and
containing institutional provisions. The preamble however states that WTO Members
aim, inter alia, at “the elimination of discriminatory treatment in international trade
relations.” The preamble, of course, does not contain any legally binding language,
although, technically speaking, it is part of the context of the relevant provisions.
Consequently, contextual arguments could be advanced in favor of a “unitary” approach
whereby for WTO Members to enter into a WTO-compatible PTA, they would have to
cover both goods and services.

Such arguments® are of limited legal value. Adjudicating bodies will privilege
binding over hortatory language and will pay little, if any, attention to the preamble.
Hence, the unavoidable legal conclusion is that, under the existing WTO Agreement,
WTO Members can legitimately enter into PTAs that cover either goods or services.
If they so wish however, they can go ahead and sign PTAs that cover both goods and
services. If they do so, they will have to notify (see infra) the WTO and be subjected
to a control of consistency under both Article XXIV GATT and Article V GATS.
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C 3 WHEN 1s A PTA CompPATIBLE WITH THE WTO CoONTRACT? )

In what follows, I address the issue of consistency of a PTA (either a goods- or a
services-PTA) with the multilateral procedural and substantive rules. I start the analysis
from the GATT perspective and deal first with Track I, that is, multilateral review of a
PTA by the CRTA.

3.1 Track I: The Article XXIV GATT Test
in a Nutshell

Article XXIV GATT distinguishes between two forms of PTAs: customs unions (CUs)
and free trade areas (FTAs). There is an overlap between a CU and an FTA: in both forms
of regional integration, parties to the agreement will have to liberalize substantially all
trade between them. The difference between these two forms of regional integration is
that in the case of a CU, contrary to what happens in an FTA context, there is provision
for a common external policy as well.

Essentially Article XXIV GATT imposes three obligations on WTO Members
wishing to enter into an PTA:

(i) an obligation to notify the PTA (procedural requirement). Since regional
integration essentially amounts to an exception from the basic obligation
to treat international trade in a nondiscriminatory manner, the resulting
legal consequence is that WTO Members wishing to enter into a PTA, and
consequently deviate from the obligation to treat trade from all other WTO
Members in a nondiscriminatory manner, will have the burden of proof to state
that they have complied with the relevant multilateral rules (Quicunque exceptio
invokat ejusdem probare debet);

(i) an obligation to liberalize among constituents of the PTA substantially all trade
(substantive requirement); and

(iii) an obligation not to raise the overall level of protection and make access of
products of third parties not participating in the PTA more onerous (substantive
obligation).

The first obligation is of procedural nature and paves the way for a forum to be
provided where the two substantive obligations will be tested. The first obligation results
from the exceptional character of Article XXIV GATT. The second is the so-called
internal requirement whereas the third is the so-called external requirement.

As mentioned above, Article XXIV GATT deals with FTAs and CUs only. This
does not mean, however, that WTO Members cannot go further than the CU level. The
EC experience is a perfect example. Article XXIV GATT consequently, has a function
similar to a minimum threshold: WTO Members wishing to integrate have to at least
comply with what it dictates.
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Until recently, maybe naively, it was assumed that, for example, an economic and
monetary union by definition encompasses a CU or at the very least an FTA. Hence by
examining the CU or FTA component of an economic and monetary union, the GATT
test for consistency of a PTA would have been satisfied. As the recent Asian experience
shows however, this is not necessarily the case. WTO Members might be willing to
integrate their prudential regulations without entering into an FTA or a CU. It is still
too early in the day to pronounce on the consistency of such agreements with the WTO.
It seems that such examples have more to do with the political will to provide a strong
common front against speculators and there is no assessment of their discriminatory —in
case they exist — repercussions.

3.2 The Obligation to Notify

As stated above, WTO Members deciding to enter into a PTA have to notify the WTO
of their intentions (Article XXIV.7 GATT). The CRTA is the WTO ratione materiae
competent organ which will receive notifications and examine the compatibility of the
notified PTA with the multilateral rules. I briefly go through the mechanics of the CRTA
before analyzing the obligation to notify.

3.2.1 TO NOTIFY WHERE?

A brief presentation of the CRTA. The CRTA is the successor to GATT Article XXIV
Working Parties. It was established through a decision by the WTO General Council
on February 7, 1996.° All WTO Members can participate in the CRTA. The mandate
of the CRTA is described in the mentioned decision of February 7, 1996:

(a) to carry out the examination of agreements in accordance with the procedures and terms
of reference adopted by . . . and thereafter present its report to the relevant body for appropriate
action;

(d) to consider the systemic implications of such agreements and regional initiatives for the
multilateral trading system . . .

The CRTA decides by consensus. Rule 33 of the Rules of Procedure for Meetings of
the CRTA stipulates that:

Where a decision cannot be arrived at by consensus, the matter at issue shall be referred, as
appropriate, to the General Council, the Council for Trade in Goods, the Council for Trade in
Services or the Committee on Trade and Development. !

CRTA reports are adopted independently whether CRTA Members have unanimously
concluded that a given PTA is consistent or inconsistent with the multilateral rules. It
could very well be the case that an adopted report reflects divergent views on this
issue.!! Hence, reports that are adopted by consensus do not necessarily conclude on
the consistency or the inconsistency of a PTA with the multilateral rules: final reports
can be inconclusive and yet adopted (more on this point, infra under 4).
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From Working Parties to the CRTA: just a cosmetic change? As stated above, the
CRTA is now playing the role of GATT Working Parties. In a sense, Article XXIV
GATT Working Parties have been consolidated into one Committee, the CRTA. The
rules of the game have not changed though: the CRTA decides by consensus.

The fact that the CRTA continues, like the Article XXIV GATT Working Parties
before it, to decide by consensus does not mean that the passage to CRTA is without
any effect. In a sense the change is not a purely cosmetic one: there is an argu-
ment that moving from ad hoc groups to one consolidated body will contribute to
increased expertise and coherence when it comes to dealing with regional integration
at the WTO-level. National delegates serving at the CRTA will be focusing on regional
integration issues (since they will, in all likelihood, be appointed to serve at the CRTA
for the duration of their mandate) and will not anymore deal on a pure ad hoc basis
with such issues. Moreover, they will in all likelihood be confronted by their own
“jurisprudence”: more likely than not, they will have before them recurring themes.
They cannot easily hide behind the argument “it was someone else’s Working Party.”

The powers of the CRTA. 1In principle the CRTA has unlimited powers. Article XXIV.7
GATT relevantly reads in this respect:

...the CONTRACTING PARTIES and shall make available...such information...as will
enable them to make such reports and recommendations to contracting parties as they may
deem appropriate (emphasis added).

The language suggests that the CRTA can make any recommendation it deems
appropriate. In principle, one cannot exclude that the CRTA concludes that a notified
PTA is GATT-inconsistent.

When it comes to notified interim agreements leading to the establishment of
a CU or an FTA, there is no ambiguity that the CRTA enjoys such wide powers.
Article XXIV.7(b) GATT reads:

If...the CONTRACTING PARTIES find that such agreement is not likely to result in the
formation of a customs union or of a free-trade area...the CONTRACTING PARTIES shall
make recommendations to the parties to the agreement. The parties shall not maintain or put
into force, as the case may be, such agreement if they are not prepared to modify it in accordance
with these recommendations (emphasis added).

In such cases, the CRTA can effectively “strike down” a proposed CU or FTA. GATT
CONTRACTING PARTIES however, never in the history of GATT have exercised
their authority in such a drastic way. Nothing changed in the WTO era.

The point here however is that in principle, the CRTA has the power to recommend
that a notified interim PTA should not enter into force unless modified according to the
opinion of the CRTA.!? It is true that the same “sweeping” powers are not explicitly
mentioned in the body of Article XXIV.7(a) GATT with respect to notified CUs and
FTAs that do not know of an interim phase. Should the CRTA’s powers be any different
in such cases?

There are good arguments in favor of an affirmative response: there are strong
similarities in the language used in Article XXIV.7(a) and in Article XXIV.7(b) GATT.
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In both cases, that is independently whether an interim phase is foreseen, if prospective
action (as should be the case, see infra under 3.2.2) is notified, the PTA will happen.
The fact that in the case of XXIV.7(b) an interim phase is forecasted is not enough by
itself to justify a stricter standard for interim agreements?'?

In practice, however, never has a Working Party gone so far as to unanimously
pronounce on the incompatibility of a notified PTA with Article XXIV GATT."

3.2.2 TO NOTIFY WHEN?

The law . . .. Article XXIV:7(a) GATT reads:

Any contracting party deciding to enter into a customs union or free-trade area, or an
interim agreement leading to the formation of such a union or area, shall promptly notify the
CONTRACTING PARTIES and shall make available . . . such information . . . as will enable them
to make such reports and recommendations to contracting parties as they may deem appropriate
(emphasis added).

The language of Article XXIV GATT suggests that what is notified is prospective
action. The language stops short of mentioning that Article XXIV GATT operates as
a “green light,” necessary to comply with, for a PTA to be GATT-compatible. It could,
of course, be legitimately argued that since what is notified is prospective action and
since the consistency of prospective action is the subject-matter of multilateral review,
WTO Members should refrain from practicing their PTAs before they are given the
“green light” to do so. As will be shown in the discussion on Track II, WTO Members
that decide to go ahead and behave as if their PTA was legitimate while the final report
of the CRTA is still pending, do so at their own risk: they might face a legal challenge
against their discriminatory practices in favor of their PTA-partners before a WTO panel.

...And the practice. Political reality however has moved to the opposite direction.
Most of the time, especially recently, PTAs have been notified, contrary to the wording
of Article XXIV:7(a), ex post facto (after their establishment).

For example, the NAFTA was signed on December 17, 1992, entered into force on
January 1, 1994 and a Working Party to examine its consistency with the GATT rules
was established only on March 23, 1994. The respective dates for the EC—Visegrad
Agreements (free-trade areas with Hungary, Poland, and the Czech and Slovak Federal
Republic Interim Agreement) are December 16, 1991, March 1, 1992 and April 30,
1992.15

Working Parties (and now the CRTA) consequently, have been presented with a
fait accompli: what was originally supposed to an ex ante review became slowly an
ex post review with all the problems that such a shift in time might entail. Since the text
of Article XXIV.7 GATT has not been modified with the advent of the WTO, the CRTA
has the same powers with Article XXIV Working Parties before it to enforce the contract.
The question becomes what is the appropriate remedy in case a notified PTA, which
meanwhile has entered into force, is found not to comply with the WTO rules by the
CRTA? We will revert to this question under Section 4.
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3.2.3 NOTIFYING PTAS UNDER THE GATS

What has been described above is, with few deviations, relevant for PTAs notified
under the GATS. As under the GATT, Article V.7(a) GATS, obliges WTO Members to
notify the CRTA of their PTA (procedural obligation). Article V GATS does not distin-
guish between FTAs and CUs. When it comes to the substantive obligations, Article V
GATS, like Article XXIV GATT, distinguishes between an internal and external require-
ment as well. The language however, is not the same. Let us first start with the internal
requirement:

1. This Agreement shall not prevent any of its Members from being a party to or entering into
an agreement liberalizing trade in services between or among the parties to such an agreement,
provided that such an agreement:

(a) has substantial sectoral coverage; and

(b) provides for the absence or elimination of substantially all discrimination, in the sense of
Article XVII, between or among the parties, in the sectors covered under subparagraph (a),
through:
(i) elimination of existing discriminatory measures, and/or
(i) prohibition of new or more discriminatory measures,

either at the entry into force of that agreement or on the basis of a reasonable time-frame, except
for measures permitted under Articles XI, XII, XIV, and XIV bis.

The term substantial coverage, which is not identical to the term substantially all
trade appearing in Article XXIV GATT is further explained in a footnote in the following
manner:

This condition is understood in terms of number of sectors, volume of trade affected and modes of
supply. In order to meet this condition, agreements should not provide for the a priori exclusion
of any mode of supply (italics in the original).

We now move to the external requirement (Article V.4 GATS):

Any agreement referred to in paragraph 1 shall be designed to facilitate trade between the parties
to the agreement and shall not in respect of any Member outside the agreement raise the overall
level of barriers to trade in services within the respective sectors or subsectors compared to the
level applicable prior to such an agreement.

We can conclude from the above that the structure of Article XXIV GATT is followed
in Article V GATS, the absence of a distinction between FTAs and CUs in the latter
notwithstanding. The language is somewhat different but the logic remains the same:
as is the case with Article XXIV GATT, Article V GATS is not directly concerned
with the welfare implications of a services-PTA. Similarities do not end here: as is the
case under the GATT, Article V GATS also distinguishes between a procedural and two
substantive obligations. My analysis in the rest of the chapter will focus on goods-PTAs
where there is a critical mass of cases. At the moment of writing, the CRTA has issued
no report on a services-PTA. Mutatis mutandis however, my analysis in the field of
goods is relevant, for the reasons mentioned above, for services-PTAs as well. To the
extent necessary, I will, in what follows, explicitly revert to a discussion of regional
integration under the GATS.
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3.3 Substantive Requirements

3.3.1 TO ENFORCE OR NOT TO ENFORCE? THAT IS THE

QUESTION
As already stated, WTO Members deciding to enter into a PTA will so notify the CRTA
where participating WTO Members will review whether the two substantive require-
ments mentioned above are met. The CRTA however does not have a voice independent
of that of its Members, that is the WTO Members participating in the process. Hence,
at the end of the day the quantity and quality of the multilateral review will depend on
the will of individual WTO Members. As a general observation (and this is a point to
which I will come back later), it is clear why WTO Members nonparties to the PTA
would be willing to enforce the external requirement: if external barriers are raised
their export trade toward the PTA will suffer. It is maybe counterintuitive why they
would be willing to enforce the internal requirement: it seems arguable that the less
trade liberalization exists among constituents of a PTA, the less trade diversion will take
place. Of course, the opposite could be the case as well. An example with complemen-
tary products would be most appropriate to illustrate this: the more members of a PTA
liberalize trade in cars, the likelier it would be for WTO Members nonparties to the
PTA to sell wheels in the PTA-market. At best, the argument why nonparties would be
willing to enforce the internal requirement is less clear than with respect to the external
requirement.

3.4 The External Requirement

3.4.1 THE EXTERNAL REQUIREMENT FOR
FREE TRADE AREAS
As already stated above, the difference between a CU and an FTA is the presence in the
former and the absence in the latter of a common external policy. This difference
has direct implications in the regulation of the external requirement laid down in
Article XXIV.5.
With respect to FTAs first, Article XXIV.5(b) reads:

...duties and other regulations of commerce . ..shall not be higher or more restrictive than
the corresponding duties and other regulations of commerce existing in the same constituent
territories prior to the formation of the free-trade area. ..

Article XXIV.5(b) states that WTO Members participating in a PTA cannot modify their
external protection when joining an FTA. This approach is dictated by the very nature
of FTAs, since an FTA aims only at liberalizing trade within its constituents without
addressing at all the question of external to the FTA protection.'® Hence, since by join-
ing an FTA, WTO Members retain their sovereignty with respect to external protection,
there is no reason to see changes in this respect. This does not mean however that internal
regulations cannot affect external protection: by adopting rules of origin members of
an FTA can drastically change external protection. Rules of origin are particularly
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“appropriate” in an FTA context: unless goods circulating through an FTA are accom-
panied by a “certificate of origin,” exporters will have an incentive to the cheapest port
of entry (since external protection remains an issue of national sovereignty and it could
very well be the case that there are asymmetries as to the level of customs duties among
members of an FTA). The first best of course would be that the national systems con-
ferring origin at the pre-FTA stage remain in force unchanged post-FTA. This is almost
never the case though. Members of the FTA renegotiate “regional” rules of origin that,
from an empirical perspective, more often than not are stricter after the creation of a
FTA.!" In the absence of a WTO Agreement on Rules of Origin, “regionalisation” of
rules of origin can only be challenged by the tenant of Article XXIV.5(b) GATT.

3.4.2 THE EXTERNAL REQUIREMENT FOR
CUSTOMS UNIONS
With respect to CUs, the external requirement is distinguished into two specific
obligations: an obligation not to raise the overall level of protection above a certain
threshold and a specific obligation to compensate in cases where customs duties in
some constituents of a CU had to be raised to match the CU-level.

CUs aim on top of liberalizing trade among members of the PTA to provide for a
common external protection. In case of asymmetrical external protection between the
prospective members of the CU (some being more and some being less open to foreign
products) adjustments will have to be made. Only in exceptional circumstances (cases
of perfect symmetry) no adjustments are needed. Such cases however, in practice are
hard to find.

Consequently, the external requirement can pose problems in the context of a CU.
Article XXIV.5(a) reads:

...duties and other regulations of commerce...shall not on the whole be higher or more
restrictive than the general incidence of the duties and regulations of commerce applicable
in the constituent territories prior to the formation of such union. .. (emphasis added).

The italicized words mark the difference between the text of Article XXIV.5(b)
GATT and that of Article XXIV.5(a) GATT. At first, the words seem to suggest the,
in practice, inevitable need for adjustment. “On the whole” and “general incidence”
invite for a comparison of the general (and not item by item) picture before with the
picture after the formation of the CU.'8

Subsequent practice seems to accept that in principle an item-by-item approach is
unwarranted in the context of Article XXIV.5(a) GATT, but there is disagreement as to
the precise level on which comparisons will take place. The 1983 Working Party report
on “Accession of Greece to the European Communities” contains the view expressed by
the EC that “Article XXIV.5 required only generalized, overall judgment on this point™*®
but it failed to reach a consensus among its members on this point. By the same token,
the 1988 Working Party report on “Accession of Portugal and Spain to the European
Communities” contains the view of the EC that “Article XXIV.5 only required an exam-
ination on the broadest possible basis.”** The same report though contains the view of
a member of the Working Party which “could not accept the Communities’ contention
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that the extension of the tariff of the EC/10 to the EC/12 was compatible with their
obligations under Article XXIV.5(a) regardless of the effect on the tariffs of Spain and
Portugal. Article XXIV.5(a) required a comparison with the pre-accession tariffs of
the constituent territories and the relative size of those territories was not a relevant
factor.”!

Moreover, disagreements appeared often among Working Party members as to
whether bound or applied rates should be used in the context of Article XXIV.5(a)
GATT.*

The picture seems much clearer now with the entry into force of the “WTO
Understanding on the Interpretation of Article XXIV of the General Agreement on
Tariffs and Trade 1994.” Panels have yet to pronounce on the legal nature of the WTO
Understandings. It seems reasonable to conclude though that they constitute interna-
tional agreements concluded by WTO Members and that they should be interpreted in
accordance with the Vienna Convention on the Law of Treaties. The language used
in the Understanding is self-explanatory:

The evaluation under paragraph 5(a) of Article XXIV of the general incidence of the duties and
other regulations of commerce applicable before and after the formation of a customs union shall
in respect of duties and charges be based upon an overall assessment of weighted average tariff
rates and of customs duties collected. This assessment shall be based on import statistics for a
previous representative period to be supplied by the customs union, on a tariff-line basis and in
values and quantities, broken down by WTO country of origin. The Secretariat shall compute the
weighted average tariff rates and customs duties collected in accordance with the methodology
used in the assessment of tariff offers in the Uruguay Round of Multilateral Trade negotiations.
For this purpose, the duties and charges to be taken into consideration shall be the applied rates
of duty. It is recognized that for the purpose of the overall assessment of the incidence of other
regulations of commerce for which quantification and aggregation are difficult, the examination
of individual measures, regulations, products covered and trade flows affected may be required.
(emphasis added).

Moving to tariff-lines in itself provides the necessary precision to the terms “on
the whole” and “general incidence.” Hence, with respect to Article XXIV.5(a) GATT
it seems appropriate to conclude that the test for consistency post-Understanding is
precise enough for interpreters.

There is an additional provision relevant only to the formation of CUs.
Article XXIV.6 GATT reads:

If, in fulfilling the requirements of subparagraph 5(a), a contracting party proposes to increase
any rate of duty inconsistently with the provision of Article II, the procedure set forth in
Article XXVIII shall apply. In providing for compensatory adjustment, due account shall be
taken of the compensation already afforded by the reduction brought about in the corresponding
duty of the other constituents of the union.

Article XXIV.6 GATT deals only with customs duties. In that it is lex specialis to
Article XXIV.5(a). An example can help best illustrate the function of XXIV.6 GATT.
Countries A, B, and C decide to enter into a CU. Assume that before the formation
of the CU, the tariff protection (bound rates)>* of the automotive sector in the three
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countries was the following:

A 20%

B 30%

C 40%

When the CU is formed, A, B, and C decide to bind customs duties at 30 percent
for the automotive sector for the CU as a whole. Arguably, they have met their
obligations under Article XXIV.5(a) GATT. They have not necessarily met their obli-
gations under Article XXIV.6 GATT though. As will be shown in what follows, if
Article XXIV.5(a) GATT is violated, Article XXIV.6 GATT will be ipso facto violated;
However, compliance with Article XXIV.5(a) GATT does not automatically lead to
compliance with Article XXIV.6 GATT.

Article XXIV.6 GATT comes into play because A had to raise its pre-CU duty from 20
to 30 percent. In such cases, according to Article XXIV GATT, Article XXVIII GATT
negotiations will start. This means that WTO Members which have “initial negotiating
rights,” “principal supplying interest,” or “substantial interest” will participate in the
negotiations with the members of the CU; such negotiations aim at compensating
those WTO Members which will have more difficult access to A’s market as a result of
the formation of the CU.

The second sentence of Article XXIV.6 GATT makes it clear that “in-built
compensation” will be taken into account, that is new market opportunities in those
constituents of the CU that were forced to lower their pre-CU duties in order to comply
with Article XXIV.5(a) GATT.

First scenario: A is a low per capita income small country, whereas C is a high per
capitaincome large country. Neither A nor C produce cars, or their domestic production
allows for substantial amount of imports. The fact that C lowers its duties from 40 to
30 percent, in all likelihood, overcompensates the fact that A raised its own duties from
20 to 30 percent. This is the notion of “in-built” compensation: C will import more cars
and hence exporters will be compensated for their losses due to the fact that they will
export less to A.

Second scenario: A is the high per capita income large country, whereas C is the low
per capita income small country. In this case, the amount of trade lost because A had
to raise its duties is, most likely, not compensated by the fact that C lowered its own
duties. In such cases, there is nothing like “in built” compensation in the formation
of the CU for exporters. Hence, something has to be done. Article XXIV GATT calls
for compensation which will be offered to the WTO Members in accordance with an
Article XX VIII-type of procedure.

3.4.3 THE EXTERNAL REQUIREMENT FOR PTAS IN THE
GATS-CONTEXT
As stated above, the GATS regime does not deal with external protection. However,
Article V.5 GATS makes it plain that compensation analogous to that offered in the
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GATT context under Article XXIV.6 GATT will be offered in the GATS-context as
well, in case a WTO Member entering into an RIA has to modify its schedule.

3.5 The Internal Requirement

3.5.1 NO CONSENSUS ON WHAT ‘““‘SUBSTANTIALLY
ALL TRADE” MEANS

According to Article XXIV.8 GATT, WTO Members wishing to enter into a CU or
an FTA will have to eliminate duties and other restrictive regulations of commerce
with respect to substantially all trade in products originating in the constituents of
the RIA. Contrary to what happened in the context of Article XXIV.5(a) GATT, no
clarification of the terms included in Article XXIV.8 GATT took place during the
Uruguay Round negotiations. And, as it will be shown, this is probably the priority
area where clarification was needed. Article XXIV.8 GATT throughout the years has led
to major controversies: Working Party members simply could never agree on the actual
meaning of the terms “substantially all trade,” or “other regulations of commerce”
included in the body of Article XXIV.8 GATT.

Substantially all trade: a matter for interpretation? The attitude of GATT contracting
parties reveals a reluctance to submit the interpretation of the term to panels. No such
cases are reported throughout the GATT years although dozens of PTAs came into
being in the same period. This is not hard to understand though and it should not
quickly lead to the conclusion that GATT contracting parties did not trust panels with
such “loaded” issues: nonsubmission to a panel could simply be due to the lack of
incentive that any GATT contracting party had to play the “policeman” of the GATT.
As already stated above, although in some cases more internal liberalization could
provide nonparticipants in an FTA with more export opportunities (that cars and wheels
example stated above), a good argument can be made that such cases are not typical.

True, the conclusion above does not rest on empirical evidence. In fact, there is
no comprehensive empirical evidence on this issue. However, it would seem odd
that GATT contracting parties not participating in PTAs could win from increased
internal liberalization and yet never attempted to enforce Article XXIV.8 GATT. This
is particularly odd since, as will be shown later in this chapter, most PTAs fail the
Article XXIV.8 GATT requirement on rather obvious grounds.

The Vienna Convention on the Law of Treaties constraint. Fifty years of GATT practice
later, the term “substantially all trade” remains unclear. To interpret this term, we will
have to observe the constraint imposed by Article 3.2 DSU, that is, any interpretation
advanced has to be in conformity with the customary rule of interpretation. Itis reminded
here, that constant case law in the WTO (both at the panel and at the Appellate Body
level) holds for the proposition that when Article 3.2 DSU refers to customary rule of
interpretation, it refers to the rule of interpretation embodied in the Vienna Convention
on the Law of Treaties (VCLT).

Textual and contextual arguments support a restrictive reading of Article XXIV.8
GATT which would entail as a consequence a “tough” control in this respect. The term
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is not self-interpreting; to the contrary, it invites interpretation. In essence, the drafters
of GATT felt that further precision was unwarranted or inappropriate (or maybe could
not agree on a more precise term) and left it to the discretion of members of the various
Article XXIV GATT Working Party reports to pronounce on a case-by-case basis.
Practice in this field however, developed in a way that it offers minimal guidance,
if any, as to the meaning of the term.

It is reminded that the interpretative rule contained in Article 31 VCLT obliges the
interpreter to examine:

the ordinary meaning of the terms;

in their context;

in light of their object and purpose;

taking into account any subsequent decision;
taking into account subsequent practice.

In case the interpreter finds that, at the end of the exercise described above, the mean-
ing of the terms is manifestly unreasonable, recourse should be made to supplementary
means of interpretation (Article 32 VCLT). By “supplementary means of interpre-
tation,” we understand essentially the preparatory work (travaux préparatoires) of an
international treaty (in our case, the GATT). Other means however (such as, e.g., the cir-
cumstances surrounding the conclusion of the treaty), cannot, in principle, be excluded.

It is true, that recourse to Article 32 VCLT can also be made in cases where the
interpreter has reached a satisfying solution, by exhausting all elements mentioned in
Article 31 VCLT, and still wants to confirm the interpretation reached. The International
Court of Justice (ICJ) though, in a series of decisions on this issue, has repeatedly stated
that recourse to Article 32 VCLT simply in order to confirm a meaning is not warranted.

One can safely make in addition the argument nowadays that the ICJ is quite skeptical
when presented with evidence based on the preparatory work of an international
agreement: it has not accepted arguments based on the preparatory work if one of
the parties to the dispute, which is a member of the international agreement at hand,
did not participate in the preparatory work. Although the ICJ’s attitude does not have to
be emulated by WTO panels, it is definitely relevant when it comes to judging whether
recourse to preparatory work should be made at all. Moreover, one should note that
in this respect the case law of the ICJ is particularly relevant for the WTO-context,
where traditionally only a few Members participate in the preparatory work (compare,
for example, the recent experience in the Uruguay Round). It should be noted that
GATT/WTO panels, in general, show the same reticence as the ICJ to have recourse to
the means laid down in Article 32 VCLT.>* Consequently, when interpreting the two
terms, we will have recourse to Article 32 VCLT only in case we conclude that the
interpretation reached is manifestly unreasonable.

The ordinary meaning of the terms. The term “substantially all trade” is qualified by
the use of the word “‘substantially.” The term “substantially” unambiguously indicates
that not all trade between members of a CU or of an FTA has to be covered for a CU or
an FTA to be judged compatible with Article XXIV:8 GATT. At the same time though,
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the question remains how much trade should be covered for a CU or an FTA to pass the
Article XXIV:8 GATT-test?

It has been suggested in the past that the term has both a quantitative as well as
a qualitative component, in the sense that it covers a percentage of trade and at the
same time no major sector of a national economy can be excluded.? This distinction
is misleading: the quantitative aspect of the term largely suffices to address the issue
here, since, depending on what percentage of trade one is talking about, one could end
up with no major sectors uncovered.

This interpretation seems to be further supported by one word in the body of
Article XXIV.8 GATT that often escapes the attention in discussion on this issue: the
word “all.” The term is not “substantially most of the trade” or “a substantial portion of
the overall trade”; it is “substantially all trade.” This suggests that the tendency should
be to measure everything by reference to 100 percent of the trade involved and check
how close one is to this figure. The term used supports if anything a quantitative test to
measure what substantially all trade can mean.

The context. The context of an article of an international treaty is at least the remaining
articles of the same agreement and, sometimes, other agreements dealing with the
same (or, even comparable) subject matter. We have already presented the relevant
subparagraphs of Article XXIV (4, 5, 6, and 7) GATT. None of them however sheds
any light on the interpretation of the term.

Consequently, we turn to the rest of the GATT. Article XXIV GATT must be read
in the context of Article I GATT which lays down the basic obligation imposed
on WTO Members not to discriminate between products of other WTO Members
(the MFN-clause).?® This assertion is mandated, inter alia, by the second sentence
of Article XXIV:4 GATT which relevantly reads:

... They also recognize that the purpose of a customs union or a free-trade area should be to
facilitate trade between the constituent territories and not to raise barriers to the trade of other
contracting parties with such territories.

Hence, there is institutional recognition that a PTA can, in principle, upset the
fundamental GATT-obligation not to discriminate. The discrimination element is
included in Article XXIV.8 GATT which serves two purposes:

on the one hand, it allows members of a PTA to treat other members of a PTA in a way more
favourable than the way they treat other WTO Members, since obstacles to substantially all
trade between members of the PTA are eliminated (and this is not the case for the other WTO
Members which do not participate in the PTA);

on the other, it sets a threshold which must be complied with, that is for a PTA to be
a GATT-compatible PTA, it has to, inter alia, guarantee the elimination of duties and other
restrictive regulations of commerce with respect to substantially all trade between the members
of the PTA.

Article XXIV.8 GATT is an exception to Article I GATT only to the extent that
Article XXIV.8 GATT has been complied with. Legally, to acknowledge that a treaty
provision is of exceptional character has one consequence: the burden of proof to
demonstrate compatibility rests with the party invoking the exception. This is a
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well-established principle in public international law (Quicunque exceptio invokat,
ejusdem probare debet).

The panel report on Turkey — Restrictions on Imports of Textile and Clothing
Products®” in a way “ducked” the issue. It definitely acknowledges that Turkey had
the burden of proof to show that Article XXIV GATT had been complied with. It
did so however largely because Turkey only advanced the argument that its textile
policies were anyway justified through recourse to Article XXIV GATT (para. 9.58).
Hong Kong, China, a third party to the dispute, defended the point of view that, in
accordance with public international law, Turkey was obliged to carry the burden of
proof anyway since Article XXIV GATT is an exception to Article I GATT. The panel
noted Hong Kong, China’s argument (para. 9.58 in fine) but did not take a clear position
either in favor or against it.

On appeal, the Appellate Body went even further and in an obiter dictum made it
clear that it expects parties invoking an Article XXIV GATT defense to carry the burden
of proof that they have complied with the requirements of Article XXIV GATT.?

The object and purpose of the agreement. The purpose and the object of the WTO
are, of course, to liberalize international trade. Such liberalization should occur on
a nondiscriminatory basis. Any deviation, consequently, from the nondiscrimination
principle must be well justified and should be kept to the minimum possible so as not
to undo the basic purpose and object of the GATT.

The complementarity between nondiscrimination and regional trade is, as already
stated above, institutionally acknowledged in Article XXIV GATT: pursuance of one
goal does not necessarily make the other redundant; if this were the case, then the
interpreter would have a hard time to achieve an effective treaty interpretation in
accordance with the VCLT.

The object and purpose of the Agreement consequently, because of the complemen-
tarity of regional and multilateral trade, do not offer any further guidance as to the exact
meaning of the term.

Subsequent decisions. By this term, we understand any formal amendment or interpre-
tative note concluded between the WTO Members regarding the interpretation of the
term. No such decisions exist. Throughout GATT history, the GATT CONTRACTING
PARTIES never adopted an interpretation of the term in this direction. Unadopted
proposals that have been at times advanced do not have any legal significance for the
purposes of this work.

Subsequent practice. Subsequent practice in this context is rich. By subsequent
practice, we understand Working Parties’ reports that have examined throughout the
years the compatibility of notified PTAs with Article XXIV GATT.

There is no doubt (at least not for the time being) that the CONTRACTING PARTIES
when they adopted a report in the context of an examination of compatibility of a
notified PTA with Article XXIV GATT did so under the authority vested to them
in accordance with Article XXV GATT. Consequently, Working Party reports adopted
in the context of Article XXIV GATT constitute subsequent practice in accordance with
Article 31 VCLT.
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Maybe the most appropriate way to sum up practice in this field is offered by the
Working Party report on “EC — Agreements with Portugal”®® where the EC noted “there
is no exact definition of the expression referring to the term ‘substantially all trade.” ”
It is true. There is no such exact definition. The opinion has been expressed that it
is “inappropriate to fix a general figure of the percentage of trade which would be
subjected to internal barriers;”*? it should be noted that in the same Working Party,
EC Members expressed the view that “a free-trade area should be considered as having
been achieved for substantially all trade when the volume of liberalized trade reached
80 percent of total trade.”’!

The Working Party report on “EFTA” on the other hand, records the view that
“the percentage of trade covered, even if it were established to be 90 percent, was
not considered to be the only factor to be taken into account.”®*> Other Working Party
reports reflect the view that the exclusion of a whole sector, no matter what percentage
of current trade is contrary to the spirit of both Article XXIV and the GATT.*

Nothing changed in this respect in more recent years.* The GATT Analytical Index
(vol. 2) on p. 824 in footnote 162 provides an exhaustive list of Working Party reports
dealing with this issue: the outcome is still the same; the term under examination has
not been clearly defined in relevant GATT practice.

Very recently, Australia tabled a proposal on the clarification of the term which is at
least worth discussing.*> Australia parts company with the usually mentioned but hardly
defined concept that “substantially all trade” has both a quantitative and a qualitative
element. In Australia’s view, there is only a quantitative element that can come under
“substantially all trade” and future negotiations should concentrate on putting a number
next to the concept.

Australia specifically proposed that “substantially all trade” should be defined as
coverage by an FTA or an agreement establishing a customs union of 95 percent of all
the six-digit tariff lines listed in the Harmonized System. In its responses to questions
by other WTO Members,*® Australia accepted that the 95 percent figure is an arbitrary
figure but intended to move negotiations out of a deadlock and provide a rule of thumb.
Australia was also mindful of the fact that in case trade is concentrated in only a
few products, the 95 percent figure could exempt sizeable trade flows. This is why
it also proposed an assessment of prospective trade flows under an arrangement at
various stages.

If accepted, this proposal would replace the never-ending discussion on the meaning
of “substantially all trade” through a “rule of thumb.” So far however, it has not provoked
any meaningful discussion.

Preparatory work. Having exhausted recourse to the interpretative means laid down
in the body of Article 31 VCLT one will have to concede that a general tendency is
recognizable, but that at the end of the day the meaning of the term is “obscure” and
that therefore recourse to supplementary means of interpretation is warranted.
Unfortunately however, preparatory work is not much of a help. The WTO CRTA
proceeded to discuss the meaning of the term. In a series of papers that the WTO
Secretariat prepared for the Committee,?’ the conclusion was inescapable: the drafters
of the treaty used the term loosely. This however, does not mean that the issue is not
justiciable. Working Parties have in a way already contributed through their practice: we
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know that many of the Working Parties have flirted with the idea of a quantitative
threshold. We also know that at least some of them went even further and requested
that no sector of the economy be excluded as such, independently of its impact on the
intra-PTA trade.

The problem is that Working Parties have not provided a precise meaning to the
term that can be used as a “rule of thumb” in future cases. As already noted above,
it is questionable whether outsiders, except in particular circumstances, ever had the
incentive to enforce the internal requirement. Since no one had the incentive to play
“international watchdog” — and in the absence of a meaningful WTO ex officio review
power in this context — unsurprisingly, the precise meaning of the term remains elusive.

Is a clarification necessary? The answer depends on how much WTO Membership
trusts its adjudicatory bodies (more on this issue, in Section 5). A clarification would
limit the discretion of both the CRTA and subsequent panels dealing with this issue
and, from a legal security perspective, is very welcome. It would presumably at the
same time though outlaw prospective PTAs very comparable to those that have already
passed the Article XXIV-consistency test. Confusion in this respect is welcome by
those aspiring to participate in a PTA in the future and at the same time does not put
into question past behavior: both incumbents*® and new entrants can profit. And this
probably explains why not much progress has been noted in the context of the CRTA
in this respect.

3.5.2 OTHER RESTRICTIVE REGULATIONS OF COMMERCE

The ordinary meaning of the term. Article XXIV.8 GATT outlaws restrictive
regulations of commerce (other than those embodied in Articles XI, XII, XIII, XIV,
XYV, and XX GATT) between constituencies of a PTA (either FTA or CU as XXIV.8(a)
and XXIV.8(b) make clear). The term “restrictive regulations of commerce” is not
further precised. There are however, interpretative tools that can help define it in a
more clear way:

both paras (a) and (b) refer to duties and other restrictive regulations of commerce. This
should consequently, be understood as any regulation which has a restrictive effect (like
duties do). In principle, any regulation restrictive of commerce is captured;*

both paras (a) and (b) refer to duties and other restrictive regulations of commerce. This
language suggests that any other restrictive regulation of commerce, without any addi-
tional qualification, is captured. An interpreter, consequently, would have to undertake
a two-steps procedure: first see whether a regulation restricts commerce and second,
outlaw it unless it can justify it through invocation of one of the exceptions mentioned
in the first paragraph of this subsection;

the exceptions mentioned in the parenthesis (XI, XII, XIII, XIV, XV, and XX)
underscore this point. Protection can occur essentially in two ways: either through
duties or through quantitative restrictions (QRs). Duties are anyway outlawed. QRs
as well, since XI contains the general prohibition to have recourse to such form of
protection.
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The ordinary meaning of the term as a consequence, seems to outlaw any regulation
which restricts commerce (other than those mentioned in the parenthesis).

The context. The items mentioned in the parenthesis pose interpretative problems.
In fact, what poses problems is what is not mentioned in the parenthesis. Does this
mean that other restrictive regulations of commerce (like VI, XVIII, XIX, or XXI)
cannot be invoked, or is it simply a regrettable omission?

On its face, it seems that anything not mentioned in the parenthesis is not tolerated
after the formation of a CU or FTA. This would essentially mean that no antidumping
action can take place between members of an FTA, or that for an FTA to be judged com-
patible with Article XXIV.8 it must abolish imposition of antidumping duties between
its members. To our knowledge however, only two of the numerous PTAs (the EC
and the ANZCERTA) have eliminated antidumping duties between their members.*’
Notorious PTAs (like NAFTA) continue to provide for the possibility that one member
can impose antidumping duties against another.

Moreover, whereas good arguments could be advanced with respect to the
elimination of antidumping duties or safeguard actions among members of a PTA,
this is hardly the case with respect to measures based on security exceptions. In fact, it
is not sustainable to argue that just by agreeing to form an FTA, members of an FTA
acknowledge that their security would never again be threatened by actions of their
partners.

The context hence rather perplexes the issue. It would seem to support the view that
the items mentioned in the parenthesis cannot be part of an exhaustive list. Mavroidis
(1997) has argued that even if the list is deemed to be indicative, restrictive regulations
of commerce for economic motives cannot be added to what already exists. As will be
shown later, this view has been overturned by the Appellate Body, at least with respect
to safeguards.

With respect to restrictive regulations of commerce adopted for noneconomic
motives, the list should not be viewed as exhaustive: except for Article XXI GATT
considerations, one could well imagine that a WTO Member of a PTA might be willing
to block trade from another member of its PTA if the latter violates jus cogens. Whether
or not jus cogens is reflected in Article XX(a) GATT is an open issue.*! What cannot
be put into question though is the validity of Articles 53 and 63 VCLT which make it
plain that a treaty in contravention of jus cogens is null and void.

Subsequent agreements. The WTO Members following the pragmatic attitude of the
GATT CONTRACTING PARTIES did not proceed to a clarification of this point.
As mentioned above, the WTO Understanding on Article XXIV GATT does not contain
any interpretations of the terms included in the body of Article XXIV.8.

Subsequent practice. Subsequent practice is an illustration of divergent opinions.
Starting with the 1970 Working Party report on “EEC — Association with African and
Malgasy States” one notes, on the one hand, the opinion of members of the Working
Party, which were not members to the notified PTA, to the effect that “free trade within
the meaning of Article XXIV.8(b) did not exist” in view of the continued imposition by
certain parties to the Convention of fiscal charges on imports from other members; at the
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same time the members of the PTA were declaring that “the provisions of Article XXIV,
concerning the concept of a free-trade area concerned only protective measures. The
taxes referred to were of a fiscal character, not protective . . ..”*?

There were also discussions on the issue whether Article XXI GATT should figure
in the body of Article XXIV GATT in the Working Party report on the EEC. The view
of the EEC Member States was reflected that “it would be difficult, however, to dispute
the right of contracting parties to avail themselves of that provision which related, inter
alia, to traffic in arms, fissionable materials, etc., and it must therefore be concluded that
the list was not exhaustive.”** Other Working Party reports reflect a series of discussions
on this issue.*

During the Uruguay Round negotiations, a draft decision was tabled to clarify the
relationship of Article XIX GATT with Article XXIV GATT. It read:

When an Article XIX action is taken by a member of a customs union or free-trade area, or by the
customs union on behalf of a member, it [need not] [shall not] be applied to other members of the
customs union or free-trade area. However, when taking such action it should be demonstrated
that the serious injury giving rise to the invocation of Article XIX is caused by imports from
non-members; any injury deriving from imports from other members of the customs union or
free-trade area shall not be taken into account in justifying the Article XIX action.*?

Had this proposal been accepted it would have, on the one hand, provided a much
needed clarification in this field but most importantly would have led to a more general
discussion on what is and what is not permitted between members of a PTA. The
proposal was rejected and the possibility to engage in a meaningful discussion in this
field became a remote one.

In fact, subsequent practice has developed in the contrary way. On two occasions,
first the Appellate Body and then a panel subsequently dealing with the same issue
were faced with the question whether a member of a PTA (a CU in the case of
Argentina*® and an FTA in the case of the United States*’) could impose safeguards
against other members of the PTA. It should be kept in mind that on both occasions, the
WTO adjudicating bodies were requested to interpret the WTO Safeguards Agreement.
However, through their interpretation they were clearly “influencing” the question
whether the items figuring in the parenthesis of Article XXIV.8 GATT form an
exhaustive list or not.

On both occasions, the WTO adjudicating bodies held for the proposition that
members of a PTA can impose safeguards against other members of a PTA provided
that they respect a parallelism: they can do so, if they have counted PTA-imports
when assessing injury; they cannot do so, if they have not counted PTA-imports when
assessing injury.

Following these events, itis clear now that the list in the parenthesis of Article XXIV.8
GATT is not an exhaustive one. Safeguards for sure are now included.** What else
however is included? Should one by analogy be brave enough and apply the stated
reasoning in all forms of “contingent protection?”” Only future experience will tell. The
odds, however, are that WTO adjudicating bodies are willing to adopt a “pragmatic”
attitude and redesign Article XXIV GATT according to modern reality. A textualist
approach which does not keep up with modernity* is certainly not the one envisaged
by the VCLT system. Subsequent practice is probably the single most important factor
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mentioned in Article 31 VCLT. Subsequent practice in the present discussion suggests
that one could well imagine other forms of contingent protection to be soon added to
the list figuring in the parenthesis of Article XXIV.8 GATT.

Preparatory work. Recourse to preparatory work is meaningful here only to see
whether the precise scope of the term is anywhere reflected in the records. This is
not the case though. Hence, the conclusion that we can draw with respect to the term
“restrictive regulations of commerce” is twofold:

that in principle, any regulation of commerce which can restrict trade is caught by the
standard reflected in Article XXIV.8 GATT;

that, on the other hand however, the current tendency of WTO adjudicating bodies is
to interpret Article XXIV.8 GATT in light of practice which arguably evolved against
the unambiguous letter of Article XXIV.8 GATT. Hence, by extending the list of items
figuring in the parenthesis of Article XXIV.8 GATT, WTO adjudicating bodies show
a “conciliatory attitude” vis-a-vis reality and their willingness to keep up with modern
times. The impact of course will be an easier to meet standard for aspiring PTAs.%

C 4 THe GATS RecIME )

Article V GATS seems to set a looser standard than Article XXIV GATT. It essentially
imposes two conditions for a PTA to be judged WTO-consistent:

(a) that it has substantial sectoral coverage; and
(b) that it abolishes discrimination.

According to a footnote to the text of Article V GATS, the term “substantial sectoral
coverage” is to be understood “in terms of number of sectors, volume of trade affected
and modes of supply. In order to meet this condition, agreements should not provide
for the a priori exclusion of any mode of supply.”

This approach is not as odd as it might seem at first sight. Liberalization in the GATS
context is not of the same width and breadth as in GATT. It probably was considered
politically untenable to request, from WTO Members aspiring to enter into PTAs, to
include sectors that they have not previously liberalized on an MFN-basis. On the other
hand, had such a requirement been introduced, regionalism in GATS could prove to be
a vehicle for liberalization.>!

In the absence of relevant practice, it seems reasonable to conclude therefore that
while some sectors can be excluded without putting into question the consistency of
the PTA at hand with Article V GATS, no exclusion of mode of supply is permitted for
the sectors covered.>

( 5 THe LecaL NATURE oF A CRTA RepoRT )

One would expect that, taking into account the ample powers attributed to Working
Parties and now the CRTA by virtue of Article XXIV.7 GATT, a Working Party (CRTA)
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report would operate like a “green light” for all notified PTAs. Practice however, shows
adifferent trend. Never has a notified PTA been rejected by the GATT CONTRACTING
PARTIES even in some rather extreme cases (like the very recently notified CU
between EC and Turkey which fails to meet a series of requirements established by
Article XXIV GATT). Lack of unanimity however, did not prevent adoption. And
adopted panel reports usually, that is with the exception of the five reports mentioned
supra where it was by consensus concluded that the notified PTAs met the substantive
and procedural requirements of Article XXIV GATT, represent a variety of opinions
(very often conflicting) on the same issue.

In essence, Working Party (and now CRTA) reports traditionally look more like
inventories for future disputes. Some Members will complain about issue x, others
about issue y, thus signaling to the members of the notified PTA what kind of disputes
they should be expecting in the future.

There are even reported cases of Working Parties withholding judgment.’* The 1985
panel report on “EC — Tariff Treatment on Imports of Citrus Products” (which remains
unadopted) noted, infer alia, that:

...the CONTRACTING PARTIES had withheld judgment. . . the question of the conformity

of the agreements with the requirements of Article XXIV and their legal status remained
55

open.

This did not prevent however, the EC enlargement to the North in 1973 and the South
in 1981 and 1986. Practice shows therefore that Working Parties have not functioned
as the necessary “green light” for a PTA to go through.

What is then the legal nature of a Working Party report? In the WTO era, it is clear
that WTO Members will adopt CRTA reports in conformity with Article IX of the
Agreement Establishing the WTO the presented reports. As far as the already adopted
GATT reports are concerned, it seems plausible to argue that they form part of GATT
1994, since they should come under “other decisions of the CONTRACTING PARTIES
to GATT 1947 in accordance with Article 1(b)(iv) GATT 1994. If this is the case, then
they should be construed as subsequent practice (if not subsequent agreement) of the
parties to the original agreement relevant for the interpretation of Article XXIV GATT.
But as already stated above, they are not helpful at all since they usually reflect an
ongoing disagreement of the parties to the GATT as to the interpretation of the terms
included in the body of Article XXIV GATT.

What the GATT CONTRACTING PARTIES have adopted in this context (and what
the WTO Members will most likely be adopting in the future) is a disagreement.
Unfortunately, there is no consistency as far as the subjects of the disagreement
are concerned either, since, depending on whether they participate or not in a PTA,
WTO Members adopt a relaxed or aggressive attitude as far as the interpretation of
Article XXIV GATT is concerned.

At the end of the day, one could state that Working Party reports formally are
decisions with limited (if not totally absent) practical relevance: they are typically
inventories of potential future disputes.
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6 THE INTERPLAY BETWEEN THE TWO TRACKS TO ESTABLISH
ConsisTency oF PTAs: GATT WO0ORKING PARTIES; THEY ALMOST
ALWAYS CAME WITH NOTHING AT THE END

Upon notification, a Working Party would be established, the Terms of Reference of
which were:

to examine the Agreement on the Establishment of a...between...and...signedon..., in the
light of the relevant provisions of the General Agreement, and to report to the Council.

Sometimes there would be an explicit subtitle in the report on the compatibility of the
notified scheme with the GATT?® and sometimes questions relating to the compatibility
of the notified scheme would be raised under headings reflecting the essence of Arti-
cles XXIV.5 and XXIV.8 GATT.”” There was no doubt in anyone’s mind however that
the task of such Working Parties was to examine the consistency of the notified scheme
with the GATT rules.

And this in itself is an important observation. Independently of whether the Working
Party’s review should be viewed as an exclusive forum, it is important to note already
that the GATT architecture and practice called for multilateral scrutiny of PTAs.

PTAs amount of course to a permanent waiver from the most-favored-nation clause
(MFEN), the cornerstone of the GATT edifice. Indeed the carrot for the “new kids in
the block” was essentially MFN. One should not forget that the GATT started with
23 members only and that its major attraction for outsiders was the guarantee that
accession equaled nondiscriminatory access to a sizeable number of markets.

The GATT Working Parties adopted a very pragmatic attitude toward PTAs.
Pragmatic is a term that needs further definition. In essence, it means that the attitude
adopted is probably below the benchmark intended by the drafters of the Treaty.
Pragmatic in this sense means tolerant. And the GATT showed alot of tolerance vis-a-vis
PTAs, up to the point that, before the renewed confidence in the multilateral trading
system with the coming-into-being of the WTO, intense skepticism reigned in the mind
of scholars as to the direction of the GATT. Hudec (1972, p. 1362) notes:

The seeming collapse of the MFN rules is probably the single most important cause of the present
day pessimism about the GATT substantive rules.

Hudec twenty years later (1993, p. 154) remarks:

the GATT’s somewhat benign attitude toward RAs is merely one part of this larger tolerance
toward departures from MFN in general.

Roessler (1993, p. 321) seems in agreement:
The record under the current procedures is not encouraging. During the past three decades about

50 working parties have been established to examine RIAs. None of them was able to reach a
unanimous conclusion on the GATT-consistency of the agreement examined. . ..
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RAs and RIAs (regional agreements and regional integration agreements) are shorthand
for PTAs. It is submitted that both scholars provide an accurate description of the
GATT-era: Working Parties would be established, sometimes faced with a fait accompli,
to routinely prepare a report which would reflect a number of disagreements which
would eventually lead to disputes, albeit not so often.

And at the end, their adopted report reflected a consensus to disagree on the
consistency of the reviewed PTA (an inventory of future disputes, as we noted
supra) or, as Roessler (1993, p. 321) mentions, “the legal status of all these
agreements has therefore remained undetermined.” In fact, the dead end to which
Working Parties routinely arrived probably explains the frustration of the Chairman
of the Working Party examining the consistency of the Canada/United States FTA
who asks:

... what point was there in establishing a working party if no-one expected it to reach consensus
findings in respect of specific provisions of such agreements, or to recommend to the participants
how to meet certain benchmarks. . .. As further agreements came along, there might be a risk
that they would be treated increasingly superficially and that contracting parties would lose — if
they had not already done so — the ability to distinguish between agreements of greater or lesser
GATT-consistency.”®

Precisely because challenging the conformity of a PTA with the GATT rules is not
always an incentive-compatible structure for other GATT parties,” the GATT dispute
settlement system was not called often enough to finish the “unfinished business.” We
already alluded that the incentive for nonparticipants to enforce at least the internal
requirement was more often than not missing. Schott (1989, p. 25) offers another
reason why the incentive was very often not there:

Besides the ambiguity of its provisions, political considerations have often outweighed other
factors in decisions to accede to the terms of the agreements. In addition, affected third coun-
tries have been reticent to criticize preferential deals because the majority of GATT members
participate in such agreements.

As aresult, at the end of the GATT years we were left with dozens of PTAs the status
of which under the WTO contract is uncertain. Moreover — although good arguments
can be advanced in the opposite direction — it is legally questionable whether a WTO
Member can now challenge a PTA that the GATT/WTO system “tolerated” for a good
number of years.

As Roessler (1993, p. 321) points out, the need to reach consensus for each and
every decision in the GATT years is probably in itself the basic reason explaining why
the dead end was created in the first place. And the GATT-version of consensus was
a perverse one: contrary to the maxim known in almost each and every legal system
nemo judex in sua causa esse potest, the agreement of notifying GATT parties to a PTA
was essential for consensus to be achieved.

The need for consensus probably explains why no massive requests for panels were
tabled. After all without the agreement of the other party, no panel would be established,
no report would be adopted, no countermeasures would be authorized.



< Do not Ask Too Many Questions 265>

( 7 GATT PaneLs: Not MucH PRrAcTICE )

As to the justiciability of Article XXIV GATT-related claims, the following seems
pertinent. Three panels were established to examine such claims.®® Two reports
were issued and they both remain unadopted. The first report from this experience
is the EC — Citrus panel report which holds for the proposition that GATT panels
can examine individual measures but not the overall consistency of a PTA with the
multilateral rules. The relevant passage of the report reads:

The Panel noted that at the time of the examination of the agreements entered into by the European
Community with certain Mediterranean countries, there was no consensus among contracting
parties as to the conformity of the agreement with Article XXIV.5... The agreements had not
been disapproved, nor had they been approved. The Panel found therefore that the question
of conformity of the agreements with the requirements of Article XXIV and their legal status
remained open.®!

This report, as noted, remains unadopted, and hence, of limited legal relevance.%?

The second report is the mentioned EEC — Bananas report, which essentially
made the point that one-way preferential arrangements are per se inconsistent with
Article XXIV GATT; obligations to liberalize must be assumed by all participants.
Para. 159 of the report relevantly reads in this respect:

This lack of any obligation of the sixty-nine ACP countries to dismantle their trade barriers, and
the acceptance of an obligation to remove trade barriers only on imports into the customs territory
of the EEC, made the trade arrangements set out in the Convention substantially different from
those of a free trade area, as defined in Article XXIV:8(b).

Unsurprisingly, the panel went on to conclude in para. 164 that the Lome Convention
did not correspond to the type of agreements which Article XXIV GATT covers. This
report as well remains unadopted and, although the view expressed in the cited passage
is sound, the legal value of the report is minimal.

C 8 THe GATT-ERA: PTAs TOLERATED )

GATT Working Parties (with the four exceptions mentioned in Schott 1989) did not
end up with a final yes or no on the consistency of notified PTAs. Panels, although in
principle competent to adjudicate PTA-related disputes were requested only twice to
do so. With respect to the competence of panels to adjudicate such disputes there can
be no opposite opinion. Not only the practice mentioned suggests that this was the case
but the view of the delegate of the EC, the absolute champion in numerical terms of
PTAs, is recorded stating in the 1978 Working Party report on the Agreement between
the EEC and Egypt that

...as regards the possibility of consultations with the contracting parties concerning the
incidence of the Agreement on their trade interests . . . nothing prevented these countries from
invoking the relevant provisions of the General Agreement, such as Articles XXII and XXIIL5*
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We can hence conclude that with respect to the GATT era:

there is an agreement among institutional players (contracting parties and GATT panels)
that PTAs can be reviewed by GATT panels;

there is no agreement as to the extent of judicial review in such cases;

and that the two-track system (notification to Working Parties and eventually submission
of disputes to GATT panels — with the noted disagreement concerning the ambit of
judicial review) can be proud of a very unsatisfactory record.

Now, what was the WTO response to the situation described above?

9 Tracks | anD Il IN THE WTO PHaste: PossiBLY LESS
ToLERANCE FOR PTAS?

When the WTO contract was negotiated, negotiators no doubt were well aware of the
deficiencies of the two-track system. In the GATT-era consensus was needed for a
Working Party to pronounce against the consistency of a PTA with the GATT rules;
consensus, however, was needed for a panel to be established to adjudicate a PTA-
related claim (and, of course, for its report to be adopted, countermeasures to be
authorized in case of nonimplementation).

Dispute settlement, on the other hand, knows of one additional hurdle: incentives.
In a decentralized system of enforcement, it is quite hard to imagine WTO Members
substituting their own individual claims with public interest-based claims. The ex officio
part of the review would unavoidably be left with the multilateral bodies.

So what was the response of the drafters of the WTO contract? A drastic renegotiation
of dispute settlement where practically all hurdles were removed; an explicit directive
to all concerned that Article XXIV GATT-related claims are justiciable in a new
hurdles-free system; and a mundane embellishment of the other track without however
modifying at all the picture in this respect. We explain.

9.1 Dispute Settlement in the WTO

As explained elsewhere in this volume, the new dispute settlement system operates
in a negative consensus-mode: panels will be established if a potential plaintiff so
wishes, reports will be adopted, if a party to the dispute is happy with the outcome
and countermeasures will be authorized if the winning party is not happy with the
implementing actions of the party found to have violated its WTO obligations. All of
that, automatically.

Hence, the fear that the establishment of the panel or of its report being adopted or
of an eventual request for countermeasures be blocked by the other party (indeed by
the party which has the incentive to behave in a noncooperative manner) is eliminated.
WTO Members now know that by submitting to the WTO dispute settlement system,
they will end up with an outcome; favorable, or unfavorable, an outcome anyway.
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9.2 The Understanding on Article XXIV GATT

Along with the other Uruguay Round agreements, negotiators concluded and adopted
an Understanding on the Interpretation of Article XXIV of the GATT 1994. The § 12
of the Understanding pertinently reads:

The provisions of Articles XXII and XXIII of GATT 1994 as elaborated and applied by the
Dispute Settlement Understanding may be invoked with respect to any matters arising from the
application of those provisions of Article XXIV relating to customs unions, free-trade areas or
interim agreements leading to the formation of a customs union or a free-trade area (emphasis
added).

Hence, on its face, the Understanding seems to grant a large review power to WTO
adjudicating bodies: their power extends to any matter arising from the application of
Article XXIV GATT. Roessler (2000) argues that the terms of the Understanding lean
toward a restrictive understanding of its scope: the reference made is to the application
of Article XXIV and not to Article XXIV GATT as such. This argument does not
sufficiently address though that the reference is to Article XXIV in a horizontal manner
and not to a particular CU or FTA. Application of Article XXIV GATT from a horizontal
perspective, covers anything that can come under the ambit of the mentioned Article
and is not case-specific constrained.

“Any matter relating to the application of Article XXIV GATT” thus, signals
the willingness of negotiators to affirm their intention to see WTO panels deal with
PTA-related issues. Note that, although GATT practice as noticed supra suggests that
panels are competent to adjudicate PTA-related claims, this is the first time in GATT
history that such an acknowledgment is made explicitly. And note further, that this
acknowledgment takes place in an era where there is no consensus-hurdle to establish
panels.

9.3 The Understanding, the CRTA and
the Art of Cosmetic Changes

The Understanding adds nothing to what we already knew about the functioning of
Working Parties in the GATT-era. The §§ 7-11 of the Understanding reflect some trivial
transparency requirements but do not touch at all upon the major source of dysfunction
of the Working Parties: the consensus rule.

In this respect there is an imbalance, a voluntary one, in the Understanding: first,
this is the explicit institutional acknowledgment in the history of the GATT/WTO
that adjudicating bodies can review Article XXIV GATT-related issues. In a sense,
in this respect, the Understanding codifies the limited GATT practice but also the
underlying consensus. Second, it makes it clear that one track of the review (the Working
Party track) will remain as it is, that is, to a large extent, an inefficient means to
review PTAs; whereas the other track of the review (dispute settlement) has undergone
substantial modification and its efficiency (the move to negative consensus) has been
greatly enhanced.
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Soon after the entry into force of the WTO contract, the first track (Working Party)
underwent, as noted above, another cosmetic type change: through a decision of
February 7, 1996, the WTO General Council established CRTA. As a result, instead
of establishing a Working Party each time a PTA is notified, a permanent forum was
created which would entertain all such notifications.

The rules of the game did not change though. The passage from positive to negative
consensus was limited to dispute settlement. The CRTA would continue to operate
under the consensus-rule, the source of all its misfortunes in the past. So although
consolidating all Working Parties to one body, the CRTA, maybe contributes to making
the latter more accountable, consensus continues to be a major hurdle to reach concrete
outcomes when reviewing PTAs in Track I.

It took little time for WTO practice in the context of CRTA to prove that absent a
drastic rethinking of the consensus rule, not much change should be expected from the
passage of Working Parties to the CRTA. At the time of writing, there is no decision
on any of the notified PTAs so far. The mentioned report on the CU between the Czech
and the Slovak Republics was issued on July 15, 1994 and thus predates the CRTA.

So what is the WTO response in a nutshell? The mandate is quite clear: the track
that was tried and failed in the past is not revamped. It remains as it is for the time
being at least. The track that has not been tried becomes an efficient tool in the
hands of potential users and it has explicit jurisdiction over PTA-related issues. It
remains to be seen whether the message will reach interested ears and how practice will
evolve.

9.4 Did We Get the Message? Relevant
Practice in WTO

And the message was heard. Maybe not with the intensity that one could have
anticipated. Still whereas in the 40 GATT years only one PTA-related dispute was
submitted for adjudication, it took only three years to see an equivalent case find its
way before the WTO.

The Turkey — Textiles panel report® records the view that WTO adjudicating bodies
are competent to examine PTA-related issues but should stop short from providing an
overall assessment of consistency of a PTA with the WTO contract. The view of the
panel on this issue is reflected in paras 9.52 and 9.53 of the report. We quote:

As to the second question of how far-reaching a panel’s examination should be of the
regional trade agreement underlying the challenged measure, we note that the Committee on
Regional Trade Agreements (CRTA) has been established, inter alia, to assess the GATT/WTO
compatibility of regional trade agreements entered into by Members, a very complex undertaking
which involves consideration by the CRTA, from the economic, legal and political perspectives
of different Members, of the numerous facets of a regional trade agreement in relation to the
provisions of the WTO. It appears to us that the issue regarding the GATT/WTO compatibility of
a customs union, as such, is generally a matter for the CRTA since, as noted above, it involves a
broad multilateral assessment of any such custom union, i.e. a matter which concerns the WTO
membership as a whole.
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As to whether panels also have the jurisdiction to assess the overall WTO compatibility of
a customs union, we recall that the Appellate Body stated that the terms of reference of panels
must refer explicitly to the “measures” to be examined by panels. We consider that regional
trade agreements may contain numerous measures, all of which could potentially be examined
by panels, before, during or after the CRTA examination, if the requirements laid down in the
DSU are met. However, it is arguable that a customs union (or a free-trade area) as a whole would
logically not be a “measure” as such, subject to challenge under the DSU (footnotes omitted).

In the panel’s view, for reasons having to do more with the administrative burden,
the CRTA is the more appropriate forum to review consistency of notified PTAs. The
panel report was appealed. The Appellate Body report holds for a different proposition.
In its view, the Article XXIV GATT defense holds only if two conditions are met:

First, the party claiming the benefit of this defence must demonstrate that the measure at issue
is introduced upon the formation of a customs union that fully meets the requirements of
sub-paragraph 8(a) and 5(a) of Article XXIV. And second, that party must demonstrate that
the formation of that customs union would be prevented if it were not allowed to introduce the
measure atissue. . . . We would expect a panel, when examining such a measure, to require a party
to establish that both of these conditions have been fulfilled. It may not always be possible to deter-
mine whether the second of the two conditions has been fulfilled without initially determining
whether the first condition has been fulfilled.®

In the Appellate Body’s view WTO adjudicating bodies must request from parties
raising the PTA-defense to first establish that they have fulfilled the conditions to
raise such defense. Such an approach would be in perfect symmetry with the maxim
quicunque exceptio invokat, ejusdem probare debet. To what extent the cited obiter
dictum of the Appellate Body will be followed in future experience, remains of course
to be seen.

More recently, the panel report on United States — Definitive Safeguard Measures
On Imports Of Circular Welded Carbon Quality Line Pipe From Korea (WTO Doc.
WT/DS202/R of October 29, 2001) faced an argument by the United States that, since
it is a member of NAFTA, it was entitled to treat imports from NAFTA different
than imports from non-NAFTA sources when imposing a tariff quota. The panel first
addressed the issue of burden of proof:

As the party seeking to rely on an Article XXIV defense. . . the onus is on the United States to
demonstrate compliance with these conditions (§ 7.142 of the report).

The same report addressed the issue of the quantum of proof that the party carrying
the burden of proof has to provide in order to establish a prima facie case of consistency
of a PTA with the multilateral rules. § 7.144 of the report reads in this respect:

In our view, the information provided by the United States in these proceedings, the information
submitted by the NAFTA parties to the Committee on Regional Trade Agreements (“CRTA”)
(which the United States has incorporated into its submissions to the Panel by reference), and
the absence of effective refutation by Korea, establishes a prima facie case that NAFTA is in
conformity with Article XXIV:5(b) and (c), and with Article XXIV:8(b).
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The information provided by the United States in the proceedings is reflected in
§ 7.142 of the report and essentially is exhausted in a statement that duties on 97 percent
of the NAFTA-parties’ tariff lines will be eliminated within 10 years, whereas with
respect to “other regulations of commerce” a reference to “the principles of national
treatment, transparency, and a variety of other market access rules” is made.

As to the legal significance of the fact that the CRTA had not issued its report at the
time the dispute was submitted to the panel, § 7.144 reads:

Concerning Article XXVIII:8(b), we do not consider the fact that the CRTA has not yet issued
a final decision that NAFTA is in compliance with Article XXIV:8 is sufficient to rebut the
prima facie case established by the United States. Korea’s argument is based on the premise that
aregional trade arrangement is presumed inconsistent with Article XXIV until the CRTA makes a
determination to the contrary. We see no basis for such a premise in the relevant provisions of
the Agreements Establishing the WTO.

9.5 An Inventory of the Modern: Institutional Balance in
the WTO

So where do we stand now? There seems to be a disagreement between the approach
advocated by the Panel and the Appellate Body in Turkey — Textiles as to the extent
of judicial review. As noted however, the panel report in Turkey — Textiles echoes the
findings of the EC — Citrus panel report and argues in favor of an, in principle, limited
judicial review of PTAs by panels for reasons having to do with the administrative
burden rather than with anything else.

Roessler (2000) has recently argued that, for reasons having to do with the
institutional balance of the WTO, a limited judicial review by WTO adjudicating bodies
is the most appropriate one. The institutional balance of course, has been established
by the founders of the WTO.

Negotiators, even if they wanted to reinforce the CRTA-track, would undoubtedly
have found it difficult to do so during the Uruguay Round negotiations. For the single
most formidable obstacle to reinforcement is consensus and it would be quite difficult
to contain its removal within the four corners of CRTA without any spillovers in the
rest of the WTO contract.

On the other hand, the argument could be advanced that negotiators were quite
happy with an institutional balance which calls for a very benign control of PTAs
by the intergovernmental body (currently, the CRTA) and a limited (but not precisely
specified) control by adjudicating bodies. Such an argument must be rejected.

As the cited passage from Roessler (1993) shows, there was dissatisfaction with
the benign attitude. Moreover, if such dissatisfaction suffers from selection bias (not
every Chairman of an Article XXIV GATT Working Party made similar comments), it
is still difficult to explain why negotiators added § 12 to the WTO Understanding on
Article XXIV GATT especially after having agreed on the passage to negative consensus
in the context of dispute settlement.

The one argument in favor of strengthening the (now) CRTA-track is of course,
the comprehensiveness of the endeavor in the context of CRTA. Time constraints alone
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might prove an obstacle for panels wishing to follow the Appellate Body’s obiter dictum
in the Turkey — Textiles case and opt for a comprehensive review of PTAs. And of course,
it would be ideal for WTO adjudicating bodies to be in a position to rely on acts of
other WTO institutions and use them in their findings. Their review would be reduced
and they would probably be in a position to avoid controversial issues. The problem is
though that in practice such acts simply do not come by. The CRTA does not decide like
the GATT Article XXIV Working Parties never did. Moreover, nothing in the WTO
contract obliges WTO adjudicating bodies from refraining in PTA-related issues. If at
all, they must refrain on their own initiative. But refrain from what? History teaches
that, in PTA-related issues, they are confronted with a vacuum. They do not overturn a
Working Party decision. They simply rule for the first time.

The reasonable interpretation of the Uruguay Round Agreements is that negotiators,
even if they believed that a CRTA-type control is optimal, knew that it could hardly
prove effective in practice because removal of consensus was a costly option. If they
wanted to keep the status quo, then they did not need to enact the Understanding.
Its enactment proves that they shared the belief that review of PTAs so far had been
less than satisfactory and that they believed that the only feasible way to correct this
distortion was through inciting use of dispute settlement procedures.

So at the end one can reasonably conclude that WTO Members agreed to tilt
the institutional balance in favor of Track II. Are WTO panels well equipped to
live up to the expectations of the WTO Membership? After the Uruguay Round
Understanding on Article XXIV GATT, it seems that the only contentious, as far as
interpretation is concerned, issue is the “internal requirement” and, more precisely,
what is covered by the term “substantially all trade.” With respect to Article XXIV.5
GATT, there is now enough normative guidance for panels to always reach coherent
outcomes.

As mentioned above, WTO Members have failed to reach an agreement on the
“internal requirement” issue. Are panels dealing with this issue — assuming that they
from now religiously follow the mentioned obiter dictum in the Appellate Body report
on Turkey — Textiles and request WTO Members to first show consistency of their
PTA with WTO rules before they can avail themselves of the possibility offered in
Article XXIV GATT - prejudging future action by the CRTA?

Not at all. The WTO Membership can at any time adopt an interpretation of the
term which will restrict the discretion of future panels dealing with the issue. Such
interpretation cannot be applied retroactively and hence what panels dealing previously
with the issue ended up with is simply not a concern for the WTO Membership. Of
course, panels’ practice could provide useful input for any future WTO authoritative
interpretation.

This issue is maybe more problematic if viewed on an ad hoc basis: for the sake of
the argument imagine that the same PTA is simultaneously before a panel and the
CRTA. If the CRTA by consensus concludes on the consistency/inconsistency of the
notified PTA with the multilateral rules (a rather unrealistic scenario in view of the time
limits of the CRTA review) there is good reason to believe that the panel subsequently
dealing with the issue will follow the opinion reflected in the CRTA. The panel report
on India — Quantitative Restrictions on Imports of Agricultural, Textile and Industrial
Products® which dealt with a similar issue (i.e., to what extent a panel dealing with
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an issue where the Balance of Payments Committee has already decided) relevantly
provides in para. 5.94:

... we see no reason to assume that the panel would not appropriately take those conclusions
into account. If the nature of the conclusions were binding . . . a panel should respect them.

The same should be true for panels dealing with PTA-related issues. This of course
raises the question whether panels should stop short of deciding PTA-related disputes
in case the CRTA has not pronounced on the overall consistency of the given PTA. Such
a “peace clause” of course does not exist. Panels of course, could through their attitude
effectively “insert” such a “peace clause” by exercising judicial restraint. Such an
approach is hardly recommendable. For if panels were to indeed exercise restraint and
avoid ruling on PTA-related issues (in the name of an ill-defined institutional balance)
they would effectively be depriving WTO Members of their MFN-rights: the CRTA
will invariably take a long time to reach consensus and the consensus will invariably
reflect a disagreement.®’

Should one view the issue of reviewing a PTA as tantamount to a political question
which escapes the judicial review by WTO panels? Are in other ways PTA-related
questions not justiciable? Again, the answer should be in the negative.

First, the wording of the WTO Understanding on Article XXIV GATT goes to the
opposite direction when it entrusts adjudicating bodies with the possibility to review
PTA-related disputes. Second, the only way one could conceivably make the argument
thatin this context we are dealing with a political question is by highlighting the rationale
for going regional. But the rationale for going regional is the one element that panels can-
not put into question. The wording of Article XXIV GATT in itself makes the rationale
for going regional a nonconcern for subsequent interpretations. In other words, indepen-
dently of the reasons why a WTO Member decides to opt for regionalism, it must always
abide by the standard laid down in Article XXIV GATT. Finally, the question of political
doctrine was raised by India in the balance of payments-related dispute mentioned above
and rejected by the Appellate Body essentially on textual grounds.%® Textual grounds
argue in favor of a similar outcome in the PTA context as well: whenever drafters of the
GATT wanted to reflect in a legal text their intention to see a relaxed standard of review,
they did so in unambiguous terms. It is not accidental that the body of Article XXI GATT
which deals with the security exception — the only genuine political question —reads in a
manner that makes it obvious that the margin of discretion rests primarily with the state
invoking the exception. This is not the case of Article XXIV GATT which acknowledges
the discretion of multilateral organs to decide whether a given PTA is in conformity with
WTO law.

The last question to address is whether panels are likely to be called to evaluate the
overall consistency of PTAs in the years to come. It seems rather unlikely for reasons
having to do with the incentives of nonparticipants described above. However, sub-
mission of a PTA-related dispute to a panel is the only threat for aspiring regional
groupings. To what extent the threat will prove to be a credible one will largely
depend on the willingness of Members to submit and the use panels will make of such
submissions.
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C 10 WHAT IS THE Law WHEN DeALING WiTH PTAS? )

At the end of this chapter the question can legitimately be asked what is the law with
respect to PTAs? And the fact that the question in itself deserves to be raised is proof
enough that the existing system has failed so far to provide the necessary clarity.

GATT practice reveals widespread tolerance of PTAs: Track I has been very
disappointing and Track II has been hardly used. In the WTO-era, there is a willingness
to “tighten the screws.” This tendency is essentially evidenced at both the legislative and
the judiciary level: the interpretation of the “general incidence” requirement through the
adoption of the Understanding on Article XXIV GATT; the explicit acknowledgment
in the same Understanding that WTO adjudicating bodies are competent to review
PTA-related disputes; the attitude of the Appellate Body to effectively monitor
compliance as reflected in the cited obiter dictum from the Turkey — Textiles report.

One should not see too much though in the changes in the attitude that the Uruguay
Round Agreements brought about. Track I in the WTO-era continues where GATT-era
left off and panels are not flooded with PTA-related cases. And since panels are not
flooded with such cases, tolerance of PTAs (irrespective of their consistency or the
extent of their inconsistency with WTO rules) continues to be the ruling “paradigm” in
the multilateral system.

On the other hand, one should not lose perspective: even the mentioned legal efforts
to tame regionalism are not informed by an economics-friendly analysis on the welfare
implications of regionalism. In fact, the legal test for consistency of PTAs essentially
deals with one question: how to ensure that deviations from MFN will come by harder
rather than easier? Whether such deviations maximize or minimize welfare is simply
not a concern.

Hence, at the end of the day, the Article XXIV GATT-test is an uninformed by
economic science test which in practice is not observed.
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Notes

1 To be sure, “going regional” should not be understood as an option to integrate at
geographically regional level. Whereas this was indeed originally the case (regional
integration between geographic neighbors), recent preferential trade agreements (PTAs)
have defeated the geographical dimension (see, e.g., the FTA between the United States
and Israel).

2 Baghwati (1996) however points out that countries opting for regional preferences could
always include an “opt in” clause, whereby any third country which conforms to the
requirements of the incumbents should be allowed to participate in the PTA established.

3 For a survey of the economics literature in this respect, see Horn and Mavroidis (2000).
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See, e.g., the assessment of Bhagwati and Paningariya (1996) and that of Winters
(1996).

Indeed, if trade diversion was the only motive for going regional, it would seem that in a
world where customs duties are quite low, there would be less incentive for governments
to exercise this option. Irwin (1996) argues that duties calculated on dutiable imports stood
at 19.34 percent in 1947 and 13.87 percent in 1948. However, were one to include duty
free trade, the ration of duties collected to total imports amounted to 7.55 percent in 1947
and 5.71 percent in 1948. The average tariffs on dutiable imports (weighted with the 1939
trade values) in 1947 was 32.2 and 25.4 percent in 1948. As 60 percent of US imports was
duty free in 1947, the average tariff for total imports were much lower. In addition, were
tariff averages to be weighted with the 1947 trade weights (and prices and not with 1939
values) then the post-Geneva average tariff on dutiable imports drops from 25.4 percent
to 15 percent. Including duty free imports, the pre-Annecy (GATT 1948) tariff average of
all US imports was estimated by the US Tariff Commission to amount to 5.9 percent. This
number fits almost unbelievably well with the ration of duties calculated to total imports
(free and dutiable) of 5.97 percent in 1950.

This interpretation is in line with § 4 of the Final Act Embodying the Results of the Uruguay
Round of Multilateral Trade Negotiations where it is stated that “the representatives agree
that the WTO Agreement shall be open for acceptance as a whole” (emphasis in the
original).

See the Appellate Body report on Brazil — Dessicated Coconuts WT/DS22/AB/R at 12.
Messerlin seems to be sympathetic to this idea, see Messerlin (1995).

See WTO Doc. WT/L/127.

See WTO Doc. WT/REG/1 of August 14, 1996.

In fact, if CRTA continues the practice of Article XXIV Working Parties in this respect, the
final reports will invariably reflect disagreements.

One should keep in mind that, whereas the Agreement Establishing The WTO states
in unambiguous terms that WTO Agreements (primary law) are binding on the WTO
Membership, it does not do the same with respect to decisions by WTO organs (secondary
law). This does not mean that decisions by WTO organs are per se nonbinding (because
they are secondary law). Sometimes the Agreement itself lays out the consequences in case
of nonrespect of a decision by a WTO organ (like, e.g., the right to request countermeasures
as aresult of the nonrespect of a panel/Appellate Body finding). Besides, WTO institutional
practice shows that WTO Members overwhelmingly abide by what they vote. The fact that
decisions are taken by consensus (in the vast majority of cases) obviously operates as a
“legitimizing” factor in the eyes of WTO Members.

The argument of course could be made that most notified PTAs are interim agreements
since de facto most (if not all) of them do not proceed to trade liberalization from one day
to the other. In such a scenario, the CRTA would have quite extensive powers that have not
been used so far precisely because it is almost impossible to reach consensus on such issues
and further because in the absence of consensus WTO Members are unlikely to proceed to
voting in this context.

Schott (1989, 25) mentions only four unanimous decisions. In all four cases, Working
Parties actually admitted that the notified PTA was GATT-consistent. The same was true
in the only other case decided by consensus ever since: the CU between the Czech and the
Slovak Republics.

For information on this issue, on all notified PTAs, see the table in the Analytical Index
858ff.

This is why goods originating in a non-FTA State are in practice accompanied by a certificate
of origin when moving from one FTA member to another.
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See Serra et al. (1997) on this point.

Incidentally, this seems to have been the intention of the drafters. Quoting from the
preparatory materials: “The phrase ‘on the whole’ ... did not mean that an average tariff
should be laid down in respect of each individual product, but merely that the whole level
of tariffs of a customs union should not be higher than the average overall level of the
former constituent territories,” see EPCT/C.I1/38 at 9 reproduced in the GATT Analytical
Index: Guide to GATT Law and Practice, Updated 6th Edition (1995) at 803 (hereinafter
the Analytical Index); “The Sub-Committee recommended that the words ‘average level of
duties’ be replaced by ‘general incidence of duties’ in paragraph 2(a) of the new Article.
It was the intention of the Sub-Committee that this phrase should not require a mathemat-
ical average of customs duties but should permit greater flexibility so that the volume
of trade may be taken into account,” Havana Reports reproduced in Analytical Index
at 803.

See BISD 30S/168 at 184.

See BISD 355/293 at 295-6.

Idem at 311.

See, e.g., the discussions in the Working Party examining the compatibility of the EEC with
Art. XXIV, GATT Doc. SR.18/4 at 46-54 and also in C/M/8, SR.19/6-7; see the Working
Party report on “Accession of Greece to the European Communities,” op. cit., at 175; see
also the 1991 Working Party report on “Free Trade Agreement Between Canada and the
United States,” BISD 385/47 at 66.

Art. XXIV.6 GATT refers to bound and not to applied duties.

With the notable exception of the Tuna—Dolphin panel reports, see Chapter 4 on TRADE
AND ENVIRONMENT in this book.

The Analytical Index, e.g., reflects reports discussing this distinction at 824-5.

As Andre Sapir in rather colloquial terms often remarks in conferences on Regionalism,
there must be some reason why the founding fathers of the GATT placed the
nondiscrimination principle in Art. I GATT and the possibility to form PTAs 23 articles
later.

See WTO Doc. WT/DS34/R of May 31, 1999 (hereinafter referred to as Turkey — Textiles).
See WTO Doc. WT/DS34/AB/R of October 22, 1999 at paras 58 and 59. The fact that
the Appellate Body made this point in an obiter dictum does not reduce the value of the
statement with respect to precedent-setting considerations: it is true that a statement that is
not reflected in the ratio decidendi of a report is of reduced legal value; at the same time
however, the Appellate Body does not have to add obiter dicta. When it does, it is usually
because it wants to signal its future reaction to a particular set of cases. A reasonable
interpretation of this signal by the Appellate Body would be that, in the future, WTO
Members which want to benefit from an Art. XXIV GATT defense will have to establish
first that their PTA is in full conformity with the WTO rules. In Section 5 infra we deal
with the question whether this is a good policy or not.

See B.I.S.D. 20S/171 at para.16.

See the Working Party report on EEC, B.I.S.D. 6S/100 at para. 34.

See B.I.S.D. 6S/70 at para. 30.

See B.I.S.D. 96/83 at para. 48.

See the Working Party report on “EEC — Agreements with Finland,” B.I.S.D. 29S/79
at para. 12.

See the Working Party report on “Free Trade Area between Canada and the US,” B.1.S.D.
38S/73 at para. 83.

See WTO Doc. WT/REG/W/18 (November 17, 1997).

See WTO Doc. WT/REG/W/22/Add. 1 of April 24, 1998.
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See WTO Docs. WT/REG/W/17 (October 31, 1997); WI/REG/W/17/Add. 1 (November 5,
1997); WT/REG/W/17/Corr. 1 (December 15, 1997); WT/REG/W/17/Rev. 1 (February 15,
1998).

38 Incumbents (existing PTAs) legally will not be submitted to the same review, assuming of
course that a new standard is found. They still are subject to the law in place where they
formed a PTA. Political considerations rather than legal grounds argue that nonprecision
of the term will avoid comparisons where harmful.

39 This point is particularly relevant for the discussion on rules of origin. As Serra et al.
(1997) point out, rules of origin have proved to be one of the most forceful barriers to
market access within an FTA. For the time being though, there is no WTO Agreement on
Rules of Origin, the negotiators having repeatedly failed to settle the issue. In the absence
of a WTO Agreement any WTRO Member would be obliged to apply its own laws in a
nondiscriminatory manner.

40 On this issue, see Mavroidis (1997).

41 See the excellent analysis of Charnovitz (1998) in this respect.

42  See B.I.S.D. 185/133 at 135-7.

43 See B.I.S.D. 6S/70 at 97.

44  See the Analytical Index at 820ff.

45 See WTO Doc. WI/REG/W/17/Rev. 1 at 4.

46 See Argentina — Safeguard Measures On Imports Of Footwear, WTO Doc.
WT/DS121/AB/R of December 14, 1999.

47 See United States — Definitive Safeguard Measures On Imports Of Wheat Gluten From
The EC, WTO Doc. WT/DS166 of July 31, 2000.

48 The Appellate Body had the opportunity to pronounce on the legal status of GATT adopted
panel reports: according to its case law, such reports form part of the so-called GATT acquis
and provide useful guidance to subsequent panels dealing with the same issue. It had never
had the opportunity so far to pronounce on the legal status of WTO adopted reports. From a
political perspective GATT adopted reports seem to carry enhanced legitimacy because of
the imprimatur given to them through positive consensus of the losing party (which is not
the case in the WTO era with the passage to negative consensus). From a legal perspective
however, it would seem untenable to support the thesis that WTO adopted reports do not
enjoy at least the same status as their GATT counterparts. So although there is nothing like
stare decisis in WTO law (indeed, there is nothing like stare decisis in public international
law) adopted WTO reports exercise, as modern practice shows, considerable influence on
subsequent reports dealing with the same issue. Following prior decisions when appropriate,
and motivating departures when needed is probably the surest way for WTO adjudicating
bodies to acquire legitimacy.

49  On this issue see Dorf (1998).

50 I accept here that antidumping duties should be viewed as a “restrictive regulation of
commerce,”’ i.e., that they form an integral part of the internal requirement. They should
automatically, by consequence, be excluded from the ambit of the external requirement.
As a result, WTO Members that enter into PTAs can legitimately impose antidumping
duties against nonparticipants to their PTA. This is a legally safe conclusion with strong
underpinnings in GATT/WTO practice.

51 Bhagwati’s “open regionalism” aspiration could gain full effect in this context.

52 At the time of writing this chapter, the only Working Party which had made substantial
progress in examining the consistency of a notified PTA with Art. V GATS was the Working
Party on NAFTA, see WTO Doc. S/C/N/4.

53 Compare the discussions in the Art. XXIV Working Party reports where it was often stated
that no sector should be excluded.
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54 For example, the Working Party examining the 1973 enlargement of the then EEC to the
United Kingdom, Republic of Ireland, and Denmark did not issue a final report, see GATT
Doc. L/5453, adopted on March 9, 1983, BISD 30S/168 at 174.

55 L/5776, unadopted, dated February 7, 1985, para. 4.10.

56 See, e.g., the FTA Agreement between Israel and the United States, in GATT Doc. B.I.S.D.
34S/58ft. at 63, title II1.

57 See, e.g., the Accession of Portugal and Spain to the European Communities, GATT Doc.
B.L.S.D. 35S/293ff.

58 Excerpt re-produced in Roessler (1993, 322).

59 Concurring Roessler (1993, 321-2).

60 The first, after arequest by Canadain 1974 in connection with the accession to the European
Community of Denmark, Ireland, and the United Kingdom (GATT Doc. C/W/250) was not
activated because the parties to the dispute reached an agreement (GATT Doc. C/W/259).
The second led to an unadopted panel report in EC — Tariff Treatment on Imports of Cit-
rus Products from Certain Countries in the Mediterranean Region, GATT Doc. L/5776
(hereinafter the EC — Citrus panel report). The third report is on EEC — Import Regime of
Bananas, GATT Doc. DS38/R of February 11, 1994 (hereinafter the EEC — Bananas panel
report) which also remains unadopted.

61 See GATT Doc. L/5776, dated February 7, 1985 at para. 4.6 and at para. 4.10.

62  See on this issue the conclusions of the WTO Appellate Body in Japan — Taxes on Alcoholic
Beverages.

63 See GATT Analytical Index at 781.

64  See the panel report on Turkey — Restrictions on Imports of Textile and Clothing Products,
WTO Doc. WI/DS34/R of May 31, 1999.

65 See WTO Doc. WT/DS34/AB/R of October 22, 1999 at §§ 58-9.

66 See WTO Doc. WT/DS90/R of April 6, 1999.

67 For a relatively recent expression of a typical disagreement, see paras 31-8 of the
Working Party report on the Free Trade Agreement between EFTA and Turkey, adopted on
December 17, 1993 (L/7336).

68 See WTO Doc. WT/DS90/AB/R of August 23, 1999 at paras 98ff.

References

Baldwin, Robert E. 1997: The causes of regionalism. World Economy, 20, 865-88.

Bhagwati, Jagdish and Arvind Paningariya 1996: Preferential trading areas and multilateralism:
strangers, friends or foes? In Bhagwati, Jagdish and Arvind Paningariya (eds.), Free Trade
Areas or Free Trade? The Economics of Preferential Trading Agreements. Washington DC:
AEI Press.

Charnovitz, Steve 1998: The moral exception in trade policy. Virginia Journal of International
Law, 38, 689-732.

Dorf, Michael 1998: The supreme court 1997 term, foreword: the limits of socratic deliberation.
Harvard Law Review, 4-83.

Horn, Henrik and Petros C. Mavroidis 2001: Economic and legal aspects of the most favoured
nation clause. European Journal of Political Economy (forthcoming).

Hudec, Robert E. 1972: GATT or GABB? The future design of the general agreement on tariffs
and trade. The Yale Law Journal, 80, 1299-386.

Hudec, Robert E. 1993: GATT’s influence on regional agreements: a comment. In Jaime de
Melo and Arvind Paningariya (eds.), New Dimensions in Regional Integration. Cambridge,
Mass: CEPR, Cambridge University Press, 151-5

Irwin, Douglas 1996: Changes in US tariffs: prices or policies. NBER Working Paper 5665.



(278 Petros C. Mavroidis >

Mattli, Walter 1999: The Logic Of Regional Integration: Europe and Beyond. Cambridge, UK:
Cambridge University Press

Mavroidis, Petros C. 1997: The treatment of dumping, subsidies and anti-competitive prac-
tices in regional trade agreements, In Paul Demaret, Jean-Francois Bellis, and Gonzalo
Garcia Jimenez (eds.), Regionalism and Multilateralism After The Uruguay Round. Brussels:
European Inter-university Press, 389-96.

Mavroidis, Petros C. 2000: Remedies in the WTO legal system: between a rock and a hard place.

Mavroidis, Petros C. 2002: Judicial supremacy, judicial restraint and the issue of consistency of
preferential trade agreements with the WTO: the apple in the picture. In Dan Kennedy and
James Southwick (eds.), The Political Economy of the International Trade Law, Essays in
Honor of Robert E. Hudec. Cambridge, UK: Cambridge University Press, 583—-601.

Messerlin, Patrick 1995: La nouvelle OMC. Paris: Dunod.

Roessler, Frieder 1993: The relationship between regional integration agreements and the
multilateral trade order. In Kym Anderson and Richard Blackhurst (eds.), Regional Integration
and the Global Trading System. Exeter, UK: Harvester Wheatsheaf, 311-25.

Roessler, Frieder 2000: Are the judicial organs overburdened? Paper presented in the Conference
in the Honour of Raymond Vernon. Harvard, Kennedy School, 2-3 June 2000.

Sapir, Andre 1998: The political economy of EC regionalism. European Economic Review, 42,
717-32

Schott, Jeffrey 1989: More free trade areas? In Jeffrey Schott (ed.), Free Trade Areas and US
Trade Policy. Washington D.C.: Institute of International Economics, 1-58

Serra Jaime, Guillermo Aguilar, Jose Cordoba, Gene Grossman, Carla Hills, John Jackson,
Julius Katz, Pedro Noyola and Michael Wilson 1997: Reflections on Regionalism; Report
of the Study Group on International Trade. Carnegie Endowment for International Peace.
Washington D.C.: The Brookings Institution Press.

Trebilcock, Mike and Robert E. Howse 1999: The Regulation of International Trade, 2nd edn.
New York and London: Routledge.

Winters, Alan L. 1996: Regionalism versus multilateralism. Discussion Paper No. 1525.
London: CEPR.



Trade and Informal Institutions

James E. Anderson

( CHAPTER OUTLINE )

This chapter surveys recent work on informal institutions and trade. Trade barriers
other than tariffs, quotas, and transport costs are apparently very large even
between developed countries such as the United States and Canada. Nations
exhibit wide variation in their use of informal institutions in trade, suggesting
complex relations between formal and informal institutions and the volume of
trade. New institutional economic research on informal institutions and trade
attempts to explain these phenomena. The institutions presumptively lower trade
costs butimpose costs of their own. Informal institutions presumptively substitute
for but may complement formal institutions. Better institutions are not always in
every trader’s interest. )

Markets are shaped by institutions, a fact so obvious that only an economist could ignore
it. Recent progress in the new institutional economics has opened the door to building
tractable models of markets in which institutions play a role. International borders are
necessarily bridged with institutions, so progress with models of institutions promises
to greatly enhance understanding of barriers to and benefits from trade. This chapter
reviews the progress in the economic research program on trade and informal institu-
tions. By institutions we mean rules and procedures for enforcing the rules; informal
refers to non-State rules and/or enforcement.

Underneath formal trade policy such as tariffs, there are very substantial barriers
to trade posed by corrupt officials, unreliable courts, and outright predation. Recent
empirical work demonstrates that even modern economies such as the United States
and Canada pose very substantial barriers to trade with each other (McCallum, 1995;
Anderson and van Wincoop, 2003). Anderson and Marcouiller (2002) show that 1996
trade flows to Latin America are constrained as much by poor Latin institutions as by
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high Latin American formal trade barriers. Institutions differ across environments and
this impacts the pattern of bilateral trade. For a wonderfully interesting and rich descrip-
tion of institutional ingenuity in medieval long-distance trade, see Braudel (1992). For a
good description of international trading intermediaries, see Cho (1987).

Economists have in the past mostly ignored institutions! because of their research
program of constructing simple mathematical models of important market forces.?
The standard market model of the economics principles textbooks, the Marshallian
scissors diagram with demand and supply schedules plotted in price—quantity space,
is therefore institution-free. The model can as well represent the market for slaves in
fourth century BC Athens as the market for 30-day Treasuries in present day New York
City. When the analysis requires recognition that some costs inhibit trade, a common
device is to posit exogenous transactions costs typified by “iceberg melting” costs which
reduce the amount of goods shipped by a fixed proportion of the volume.

The new research program on institutions and trade opens the black box of transac-
tions costs to model the costs mathematically as the result of opportunistic behavior,
on the one hand, interacting with institutions to constrain such behavior, on the other
hand. The rules and procedures that define the institution are further understood to be
selected by the forward-looking rational agents in some anticipation of the effect of the
rules on those actions. Thus, the institutions have a rationale in efficiency. While much
productive work on institutions can be done ignoring the international border, the con-
text of the border between sovereign States is an especially rich area for analysis because
(1) the interests of sovereign States do not always agree and (ii) the border itself provides
opportunities for selfish behavior, which imposes costs on trade. The analysis reviewed
in this chapter on cross-border trade can in many cases carry over to domestic trade,
but by shutting off consideration of domestic exchange institutions the analysis does
unrealistically shut down feedback mechanisms between cross-border and domestic
exchange institutions.

Many important aspects of trade and institutions are not treated here to provide a com-
pact focus. Formal institutions of international trade policy, for example, international
institutions such as the World Trade Organization and national institutions such as the
US International Trade Commission operate to both facilitate and hinder trade, modu-
lating the forces of national interests. For a good survey of recent theory on this subject,
see Staiger (1995). This chapter abstracts almost entirely from rich descriptions of the
nation-state and its interactions with other nation-states. The division between formal
and informal is not everywhere a bright line, but it is quite useful. The formal insti-
tutions of national and international policy, and the informal institutions interact with
each other, a rich subject that this review avoids for simplicity. For a good recent survey
of one form of interaction, which is important for international trade and investment,
that of corruption, see the contributions in Elliott (1997). Formal trade policy institu-
tions and informal institutions also interact with the institutions of government whereby
individuals’ interests clash and are aggregated; the subject of political economy mod-
els. See Grossman and Helpman (2001a) for a full research report. The review here
abstracts almost entirely from political economy. Eventually, research must combine all
these important channels of institutional interaction, but abstraction and simplification
are essential to understanding the mathematical economic models required in the new
institutional economics.
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How do institutional barriers to trade operate? Can they explain much of the appar-
ently large barriers that characterize even modern economies? Why are poor institutions
chosen by national entities that apparently could choose better ones? Weak states leave
a vacuum into which parastatal institutions move. What is the nature of state (formal)
and parastatal (informal) institutional interaction? Recent work provides some answers
to these questions.

The chapter summarizes how recent new institutional economic research has mod-
eled informal institutions, which facilitate or hinder trade. Models are internally
consistent logical structures which can be set out with mathematical description and
thus are objects of potential measurement. Economic models contain decision-making
agents who behave rationally, maximizing some self-interested objective. The economic
environment in which the agents interact contains elements whereby the institution (its
rules and other structure) is explained as modifying self-interested behavior in a way that
benefits at least some agents. To succeed in this, each model typically abstracts from
realistic features of the real world, which become the focus of another model. The
format of the survey thus classifies the research by its model environment, by the type
of economic problem, which the institution can be understood to address. As a result,
informal institutions such as Mafias make several appearances as a solution to several
economic problems.

Itis useful to extract common themes that run through what is at first sight a quite het-
erogeneous collection of research. One theme of this work is that causation runs in both
directions: not only do good institutions cause trade, trade opportunities can cause good
institutions. A second theme is that better institutions are not always unanimously pre-
ferred. Conflict of interest can arise through several channels: (i) terms of trade effects
(price changes) can be expected to accompany changes in trade costs, and the losers
from this may not gain sufficiently from the other aspects of institutional improvement;
and (ii) many of the models of transactions costs explored below imply externalities
of one sort or another, and institutional improvements affect the size of the exter-
nality. International trade conflicts of interest must presumptively be resolved with
unanimity rather than some political resolution process, a key difference from intrana-
tional trade.? A third theme of the work is path dependence, meaning that quite different
equilibria can eventuate from initial conditions that may not differ very much. (Physical
examples of path dependence are familiar, such as nearly identical golf strokes produc-
ing quite different “equilibrium” positions of golf balls on the course.) Path dependence
in institutional models is primarily due to the conflict of interest theme and how it plays
out in the models. Fourth, institutions that lower the barriers to trade also introduce
new distortions of their own. For example, monopoly intermediaries can reduce barriers
but will take advantage of their monopoly power. The final theme is that the obvious idea
that state and informal institutions are substitutes and thus rival can be wrong: formal
and informal institutions can be complements in some interesting and revealing ways.

Section 1 surveys recent work on contract enforcement and trade. Anarchic interac-
tion presents agents with a holdup problem — negotiations between traders at the point of
exchange will ignore sunk costs (such as the cost of transporting the goods to the point
of exchange). When sunk costs are significant or the trader’s return from the bargaining
is low, trade which would otherwise be mutually profitable is deterred. Thus, some effi-
cient investments in trade are deterred unless a contract can bind ex ante commitments
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that the traders make to each other. In the absence of perfectly enforced and complete
contracts, informal institutions arise to mitigate the holdup problem. These institutions
introduce costs and distortions of their own, which can reduce trade and impede the
progress toward better institutions.

Section 2 surveys some recent work on predation and trade. Goods in transit are
exposed to theft and extortion by thieves and corrupt officials, a problem which is more
acute at international borders. Institutions of specialized private protection arise to reap
some of the gains from trade in this setting. But the institutions exploit their power in
self-interested fashion, which can reduce trade.

Section 3 sketches an approach to the institutions of risk diversification support-
ing trade. In a good contracting environment, legitimate business risks can be fully
diversified through insurance. Where contracts are weak or the potential losses are
illegal (bribe or extortion payments) then insurance is unavailable and other institu-
tions arise to provide partial diversification. The rise of formal institutions damages
risk diversification through informal institutions and can result in harm to some traders.

Section 4 reviews work on information asymmetry and institutions which mitigate
it. These institutions benefit insiders and can harm outsiders.

( 1 CoONTRACT ENFORCEMENT )

Trade involves significant commitments of costs prior to meeting partners to exchange
goods for other goods or for money. These costs are sunk when the partners meet. Thus
they are irrelevant to the bargaining which occurs between partners upon their meet-
ing. A forward-looking trader who is unable to recover his sunk costs from his payoff
expected from the bargaining will not enter into trade at all. In situations where the
arbitrage margin (the gain from trade) is sufficient to pay the trade costs of both sides,
a failure to trade is inefficient. Yet, such a failure can easily arise when one side is weak
in bargaining or when sunk costs are nontrivial. In fact, it can be shown that efficient
trade in this situation would be an accident, occurring with probability equal to zero.
This is the holdup problem. Holdup is less important as good outside options strengthen
the weaker party’s hand in bargaining. For example, finding another partner with the
same willingness to pay or sell provides a good option. But in rather common circum-
stances (costly search in thin markets, relationship-specific design components) the
outside options are poor and holdup is important.

Holdup can be resolved or at least ameliorated by three different institutions: formal
contract enforcement, informal enforcement of agreement, and ownership. Each of
these is being studied in recent research with promising results. By formal enforcement
we mean a rule-driven process operated by a third party with no direct interest in
trade. This can take several forms, one being the familiar law court which can use
State sovereign power to enforce its decisions. Even here, much of the meaning of the
contract arises from customary understanding and thus has informal aspects. Another
as-if formal alternative is a Mafia, which uses illegitimate force to back its decisions.
Informal enforcement occurs through a social network of traders which uses ostracism to
enforce its decisions. Ownership means a combination of traders who divide the surplus
according to ownership shares and other compensation schemes. This form avoids all
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difficulties and costs of enforcement but incurs monitoring and other costs of its own,
the subject of the classic Coase theory of the firm.

1.1 Formal Enforcement

A contract with formal enforcement is a commitment to trade goods of a given quality
at an agreed price which is designed for enforcement by an outside authority.* It can
be in both trading parties’ interests to agree ex ante to set up or submit to a contract
enforcement authority which can force them to execute their contracts even though
one party would be better off ex post by reneging. This is obviously so if contracts
are necessary to permit any trade at all. But most potential markets pose the prob-
lem less starkly — there will always be some traders with low enough fixed costs to
be available from each side of the market. How might these traders improve their inter-
action through institutions? A key issue is that international transactions are between
sovereign jurisdictions, so enforcement must be in the self-interest of both sides.

Marin and Schnitzer (1995) offer a model in which enforcement problems across
sovereign jurisdictions are resolved by counterpurchase, the dominant form of counter-
trade. A high-technology export in the form of a plant is built in the poor country by the
rich country’s exporting firms. When completed, the exporter is to be paid in foreign
exchange. The opportunistic rich country firm has an incentive to cheat on quality and
the opportunistic poor country importer has an incentive to renege on the obligation to
pay. The incentives can be aligned properly with a tied counterpurchase deal in which
the rich country firm agrees to buy some goods (not those produced by the new plant —
this form of countertrade is called buyback) at a mutually profitable price. The sec-
ond deal, being worthwhile to both parties, acts like a performance bond ensuring
the promised behavior on the first deal. They show that predictions of this model fit
a sample of Austrian countertrade deals quite well.

Reputation can discipline opportunism, resulting in adherence to due process. In con-
tract enforcement, the “rules of the game” as they affect foreigners are then the key to
analysis. Anderson and Young (2000) show that it may not always be in both sides’
interest to agree to commit to contract enforcement, but provide fairly broad conditions
under which the rule of law dominates anarchy. In the absence of contracts, agents
randomly match (once only) and bargain. In general, there will be unequal numbers of
traders from the buyers’ and sellers’ sides of the market, so trade is inefficient. Contracts
are always preferred by the scarce side of the market, but the excess side faces a trade-
off. On the one hand, without contracts they can exert their power in bargaining. On the
other hand, they may not match. The desirability of contracts depends on the tradeoft.
With a sufficiently high elasticity of response of traders from the scarce side of the
market, contracts are preferred. Anderson and Young also show that other institutions
such as monopoly middlemen can resolve holdup — the durability of the monopoly
means that it has a valuable reputation to protect by sticking to its commitments on
pricing policies, even when short-run gains could be had by reneging. But monopoly
middlemen bring the distortion of monopoly pricing, and they will resist institutional
reform moving toward the rule of law.
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Anderson and Young (2002) show that when enforcement is imperfect, as is
realistic, then under fairly general circumstances the optimal degree of enforceabil-
ity (parameterized as the proportion of contracts in default which are forced to be
executed) is less than perfect for one side of the market. Essentially similar elements
explain the tradeoff faced by the excess side of the market in choosing the optimal
enforcement regime. The model explains why developing countries that could choose
otherwise offer such poor contract enforcement to outsiders: it is in their traders’
interests to do so. Weak formal domestic institutions are associated with high bargaining
power because commercial success selects for toughness in bargaining. When active
international traders have high bargaining power, the model shows they prefer low
enforcement.

McLaren (1999) analyzes the choice between detailed costly contracts
and “handshakes” in markets. In thick markets (with trade again thickening the market)
the handshake form faces fewer problems with holdup so it allows saving on the
costly explicit contract form. The model predicts that informal arrangements will dom-
inate formal contracting as the number of firms grows (market thickens) and as trade
costs fall.

Grossman and Helpman (2001b) analyze the location of outsourcing in a model of
imperfect contracting. There is a holdup problem between an input supplier and the
purchaser who has specific requirements for its design. The supplier must make a
relationship-specific investment prior to purchase, and only a parametric proportion of
this investment is verifiable in court (hence contractable). The purchaser is located in the
high-wage North and can search for suppliers in either the North or the low-wage South.
The relative cost of customizing the input plays a role in the choice. But, also, thicker
markets lower search costs. And finally, better contracting reduces the transactions
cost. This setup is embedded in a general equilibrium model of two countries and two
goods, generating a rich but still tractable set of interactions.

Descriptions of gangs and Mafias acting as contract enforcers in trade are available
in the sociological literature (Gambetta, 1993). No new institutional economic model
of this is available.

In all the preceding models, the contract enforcement authority is a black box. Given
the formal complexities of the trading environment, this is an appropriate simplifica-
tion. But progress requires opening the box. (1) Self-interested agents provide the
enforcement, so their decisions must maximize their income (possibly also status or
related nonmonetary reward). The process by which the compensation of enforcers and
the scope of their power is decided must be modeled, embedding the self-interested
behavior of the enforcer. (2) The environment out of which the enforcement pro-
cess emerges must be modeled. Formal law courts historically have incorporated many
of the informal rules and customs of the informal social networks which preceded
them. But the two modes are not distinct even at a point in time. Even in the presence
of impartial and inexpensive formal law courts, much enforcement continues to occur
through social networks. Legitimate enforcement authority must in at least some areas
compete with Mafia or gang enforcement. How this plays out cannot be analyzed until
models of the behavior of each are first developed.

A seminal model which peeks into the black box is Greif, Milgrom, and Weingast
(1994). A ruler establishes a market where he protects the trade from predators and
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offers contract enforcement. Self-interest motivates the ruler to expropriate the traders.
But, when traders are organized in a guild, they can credibly threaten to refrain from
trading again with a ruler who expropriates. The social network (see the next section)
aspects of the guild prevent the individual defections which otherwise would undo
the power of this sanction. This mechanism can ensure the good behavior of the
enforcer. A promising start on imperfect private enforcement is offered by Dixit (2004).
He models enforcement intermediaries who resolve, at a price, the holdup problems
arising between populations of randomly matching buyers and sellers. His model is
fundamental enough to distinguish between an intermediary who merely assembles
and disseminates information on reneging traders and an intermediary who has some
punishing power.

1.2 Informal Enforcement

Holdup is alternatively resolved by the institution of social networks. The distinction
between the formal contract enforcement and enforcement through social networks
is that in a social network the participants in the market themselves act to enforce
agreements. Because the traders have strong immediate interests to exploit temporary
advantages, and because they must forgo immediate profits in order to punish reneging
behavior, the main theoretical problem is to show that the long-run gains from sticking
to an enforcement agreement to punish miscreants are sufficient to offset any tem-
porary gains. The formal repeated game structure suggests that networks would be
fragile, but the impressive evidence of history suggests their durability. It helps if the
traders are outsiders in the environments where they operate, because noneconomic
gains from solidarity help keep members in line. See Greif (1993) for an influen-
tial description of the Maghribi traders of the twelfth century, interpreted in light of
this model. For other very interesting descriptions of networks see Braudel (1992).
Social networks reap gains from trade but they also can serve to impede trade as insiders
exploit their monopoly power relative to un-networked outsiders. Kranton and Minehart
(2001) is notable for offering a rich description of multiply connected networks in
which agents choose how many links to build. The multiple connections of an agent
have a strategic value in reducing holdup. See Rauch (2001) for a good survey of
networks.

Bernstein (2001) describes in fascinating detail how social networks enforce agree-
ments in the US cotton trade. Interestingly, the growth of foreign sources of supply has
not resulted in the internationalization of the social network, and presents enforcement
problems for the trade.

Casella (1996) offers a model in which international arbitration supplements the
work of courts. Traders can settle disputes through voluntary private arbitration with
advance commitments to abide by arbitration decrees (which ultimately have to be
enforced by national courts). Traders benefit from such a design. It takes away
activity from national courts (so national formal institutions may oppose interna-
tional arbitration). The point of the analysis is more general than the motivating
example of arbitration: private arrangements endogenously shift to exploit market
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opportunities. Casella’s model treats the payoff to court proceedings as a black box,
so it is difficult to integrate with other models of enforcement such as Anderson and
Young’s.

1.3 Ownership

Holdup can also be resolved by ownership structure. Where relationship-specific invest-
ment is necessary, recent literature has begun to analyze the vertically integrated
form as an alternative to market interaction subject to holdup. Vertical integration
is costly (or it would always be chosen), so there is a tradeoff of low direct costs
through markets versus high monitoring costs in the firm which can explain institutional
choice.

The international dimension of this story is that commodity flows across international
boundaries can switch from arms’ length to integrated (multinational) trade, or the
substitution can be more complex as the change in organizational form could reduce or
increase trade. The empirical literature on outsourcing points out the large and grow-
ing proportion of trade in intermediate goods, while the literature on multinationals
points out the growth in multinationals and trade between subsidiaries of multinationals.
Multinationals are in turn inextricably connected with international investment, partic-
ularly Foreign Direct Investment (FDI). This review avoids the large literature on FDI;
for a good review see Markusen (1995).

Market thickness can help with holdup because it improves the outside options of
the original parties to an agreement to trade and lessens the relative desirability of
vertical integration. McLaren (2000) argues that market thickness, which increased
due to trade liberalization and the reduction of other trade costs, can explain the global
vertical disintegration of the auto industry over the last 20 years. The basic model has n
USF (upstream firms) and DSF (downstream firms) which can either deal at arms
length or integrate. The main idea is the market thickness principle: USF is more
likely to find an alternative buyer for the customized input to use as a threat point
the more unintegrated firms there are among the remaining buyers. There are many
potential reasons for the market thickness principle but in this model it arises from the
strategic decisions of the suppliers to specialize their inputs to the needs of DSFs. The
DSF gains more with a customized input, creating a larger surplus to share between
USF and DSF. The less specialized is the input, the more likely a good alternative
buyer can be found to serve as a threat point in bargaining with the target DSF. The
key ingredient is randomness in quality of the input. Uncertainty about quality is what
allows each supplier to hope to have a good outside option while also having ex post
some suppliers with no good option.

Grossman and Helpman (2000) use an essentially similar framework but build on a
specification of incomplete contracting parameterized as the proportion of investment
which is verifiable (in a court) and hence contractible. Thus arms’ length contracting
can cover a portion of USF’s investment in specialization. They analyze the “make or
buy” decision. Grossman and Helpman (2001b) use their model to analyze the location
of outsourcing given a decision to buy rather than make, leading to an analysis of local
versus external buying and a theory of trade related to institutional quality.
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C 2 PREDATION AND ENFORCEMENT )

Predation either as outright theft or as extortion by unofficial or official oppor-
tunists is far more prevalent than standard discussion of international trade suggests.
Businessman surveys show another picture. Anderson and Marcouiller (2002) and
Marcouiller (2001) show that predation substantially reduces trade.

A natural environment in which to examine predation on trade is one of anonymous
interaction where predators seek matches with traders and traders avoid matches with
predators. In this, the predator—prey interaction resembles the anonymity of the market
itself. An important property of the anonymous interaction of predator and prey is
“safety in numbers,” the externality which arises as more prey reduce the probabil-
ity of meeting with a predator. Safety in numbers persists even after accounting for
the response of increased predator supply, so long as the predator supply is less than
infinitely elastic. In contrast to this setup, a literature on predation and production
has focused on the productive agents’ choice between production and defense, while
predators can choose between offensive capability and production. A key feature of
this literature is the bilateral interaction of predator and prey, resembling an arms
race. This makes sense in considering production, which is naturally associated with a
known location.

Anderson and Marcouiller (2003) explore a formal model of trade and predation
under anarchy, and find that anarchy presumptively implies autarky. Anarchy means
that all traders can do is evade their predators, no coordination of defense is possible,
and the safety in numbers externality is not internalized. Anarchy also means that no
insurance markets exist for diversifying the risk of predation. Agents have the choice of
entering autarkic production, specializing production and trading, or becoming preda-
tors. Intuition suggests that trade would not be eliminated in equilibrium, because
a predator—prey balance seems the likely outcome. As trade shrinks, the reward to
predation would shrink as well. In contrast, the formal model shows that for most
parameter values, autarky prevails. A key factor is the absence of risk diversification:
with perfect insurance, most parameter values support trade. The model is motivated
by the seventeenth-century collapse of Spain’s American trade. The Crown clung to the
convoy system and would not enforce insurance contracts for independent sailings, so
the conditions approximate the model setup.

Traders subject to predation have an incentive to organize institutions to improve their
lot (and predators may similarly gain from organizing). The state is one such institution,
but the state can itself be a predator. This is most obviously true when the trade is illegal
(e.g., cocaine or opium) but official predation significantly affects legal trade in much
of the world. So informal institutions arise to enforce property rights in trade.

Anderson and Bandiera (2003) develop a model of informal enforcement by a Mafia.
As compared to self-enforcement, the Mafia may either foster or hinder trade depending
on the balance of three forces. On the one hand, the Mafia can internalize the safety
in numbers externality and it can offer a better protection technology, modeled as a
positive probability that stolen goods can be recovered. On the other hand, the Mafia
uses its monopoly power to overprice security. The Mafia has to cover a fixed cost to
enter a market, so low-value markets will be stuck with self-enforcement.
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The Mafia and the State interact in two distinct ways. In illegal trade, the State and
the Mafia are directly opposed. The State seeks to reduce the volume of trade either
by preying on it directly or by damaging the Mafia’s capacity to protect it. The model
shows that most obvious policies can backfire. For example, trying to reduce the Mafia’s
effectiveness can result in a rise in trade volume. The model may provide an explanation
for the spectacular failure of the US war on drugs.

In legal trade, the State and the Mafia are competitors in the enforcement business.
In the formal sector the State provides protection from predators and charges taxes. In
the informal sector (the grey market) the Mafia does the same (taxes are called fees here,
inessentially). A key insight of the model is that the enforcement strategies of the State
and the Mafia are strategic complements. This means that State attempts to reduce the
volume of informal trade will hurt the State’s own revenues. Strategic complementarity
may offer an explanation why Mafias persist even in strong states (Italy, Japan, .. .).
The basic structure explaining strategic complementarity is safety in numbers, in this
case a general equilibrium version of safety in numbers due to predators distributing
themselves between markets to equalize their returns. Thus a rise in numbers in the
formal sector raises the per predator payoff there and draws some more predators from
the informal sector, the net effect being that the success rate for traders rises in both
markets.

When goods must be customized, even if contracts are perfect, predation imposes the
risk of nondelivery or at best of an inferior generic good being purchased as a substitute.
Important aspects of this loss appear to be difficult to insure, since the “market value” of
a stolen input is less than its value to the target customer. This trade environment subject
to predation has not yet been modeled to my knowledge, but it appears useful and likely
to be tractable.

C 3 Risk DIVERSIFICATION )

Risk associated with trade arises in two important forms. First, if trade volumes are
chosen after the realization of random variables (price or productivity) then the risk is to
income. Second, if planned trade must be chosen prior to the realization of the shock to
trade, then there is in addition to income risk a risk to consumption (or more precisely
to the consumption mix). Each type of risk is significant and each requires different
modeling. Upon the basic production and trade model it is necessary to build models
for trade in risky assets. Finally, these must be set into institutional models.

When trade volumes are chosen after randomness is resolved, the mix of production
can be chosen to minimize the risk to income. Suppose that perfect asset markets are
to be found domestically, so that stock markets value the shares in output of each
industry by appropriately valuing the risky returns based on anticipations of exter-
nal prices and internal productivity shocks. Then the market will select the optimal
production bundle; the invisible hand theorem holds. Income risk is still present, but is
appropriately reduced given the asset market structure. In the limit, with extreme aver-
sion to income risk, the optimal production choice will imply coinciding with the
autarky choice (Anderson and Riley, 1976). But income risk can be diversified by inter-
national asset markets. Helpman and Razin (1978) show that with perfect international
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asset markets of a special sort, the production choice is separated from risk diversifica-
tion considerations. While this is an important benchmark result, its prediction is wildly
at variance with empirical regularities. For example, diversified asset holders should
have personal income which is independent of shocks to GDP. Instead, these variables
are highly correlated (Asdrubali, Sorensen, and Yosha, 1996). Asset markets are neither
completely closed nor completely integrated. While government controls account for
some of the transactions cost which limits integration, empirical work suggests that
institutional factors play a strong role, as is indeed intuitive. The theoretical literature
has failed to develop a good model of partially integrated capital markets, so the new
institutional economics of international risk diversification awaits a founder.

The alternative form of trade risk arises when the planned trade is chosen prior to
the resolution of randomness. For example, theft and holdup affect the ex post trade
which is realized based on planned trade levels. An important aspect of this type of
risk is that the risk to the consumption mix which it induces is not diversifiable.’
Anderson and Marcouiller (2003) analyze the consumption risk that an income-risk-
neutral® producer/trader faces when there is a chance that the exports sent out will not
yield imports in return due to predation. In a full general equilibrium model where
agents can enter either predation or specialized producer/trader activity, they show
that anarchy presumptively implies autarky. The presumption is based on simulation
of a simple special case model, but the implication seems likely to be robust. The
model is suggestively applied to explain the collapse of seventeenth-century Spanish—
American trade under the weight of a shift in technology favoring predation combined
with the Crown’s adherence to the convoy system and a refusal to enforce insurance on
unregistered shipments.

Risk diversification can be partially achieved by networks. Kranton and Minehart
(2001) show that networks where buyers and sellers are multiply connected diversify
the risk of difficulties facing any one trade partner. McLaren and Newman (2001)
build on this idea to show how globalization, by offering better markets, will harm
networks. The market offers better risk diversification, but in reducing the risk diver-
sification available through networks, it is possible that a utilitarian welfare measure
will fall. They show that small countries must gain on balance while large countries
can lose.

Institutions to diversify consumption mix risk include trading companies. With a
large number of independent shipments facing a given success rate, an effectively
certain number of shipments are successful. In effect, the planned mix can always be
realized. This will increase trade and real income. But since diversification implies
scale economies, associated with large size and market power, institutions like trad-
ing companies acting as intermediaries between producer/traders can exploit their
market power, reducing trade and real income. Finally, the emergence of domestic
wholesale markets can diversify the risk of end-users who no longer trade internation-
ally at all. If insurance is available, the size of international traders who arbitrage
between domestic wholesale markets can be small and the market becomes com-
petitive. In light of this discussion, it is a striking observation that contemporary
US trade in homogeneous products like agriculture is carried on by very large firms.
A rich descriptive source for trading companies is Cho (1987). Formal modeling of
trading companies seems likely to yield useful insights.



(290 James E. Anderson >

Even the income risk associated with predation on trade may be important. Theft
in well-established markets might be thought to represent an easily diversified risk.
Even though moral hazard interferes with the efficiency of normal commercial theft
insurance, it does not appear to limit its availability. In thin trade markets, however,
insurance may not be so readily obtained. But extortion is a more important form
of predation in modern times and here insurance is unavailable, since the payment of
bribes is illegal. With undiversifiable income risk, the risk aversion of the traders comes
into play and inhibits further their trade.

More theory but also more empirical observation of risk-sharing arrangements are
needed.

C 4  INFORMATION )

Imperfect and especially asymmetric information impedes the operation of markets.
Portes and Rey (1999) show that greater density of telephone connectivity between
bilateral trade pairs significantly raises trade and FDI. Gould (1994) shows that immi-
grant linkages significantly raise trade. Rauch and coauthors (e.g., Rauch and Trindade,
1999) have done most to document the importance of linkages, focusing especially on
the overseas Chinese. These empirical investigations use the gravity model to control for
other factors and make no attempt at a model of just how information impedes trade.
The immigrant linkages results might alternatively stand for the role of social net-
works as informal agreement enforcers. Despite these critiques and others which can
be made with respect to their use of the gravity model (see Anderson and van Wincoop,
2003), there is little doubt the qualitative finding is robust: information is imperfect and
mechanisms which improve its flow do significantly raise trade.

Making progress in understanding how institutions reduce trade frictions due to
information requires a model of the informational environment where agents do not
coordinate information; atop which must sit a stylized model of an institution which
yields gains to the participants. As with other institutions, gains to the insiders may come
at the expense of outsiders, and membership in the club may be restricted to the benefit
of members. Some aspects of imperfect enforcement and the institutional models of
it reviewed above reflect information imperfection in the background; here the focus
is on institutions to deal with information alone. Carrying out this research presents
researchers with some daunting complexities, so it is not far advanced.

Casella and Rauch (1998) develop a first-generation model of information asym-
metry with the features laid out above. Foreign and home agents randomly match
with counterparties when there is no information. Social networks facilitate perfectly
informed matching, and this yields more surplus. The operation of networks can
reduce the surplus of outsiders. This package of properties is quite useful since the
distributional implications do look like the world we see. Future progress is not easy
because the model exogenously switches between no and perfect information as we
exogenously switch on or off the social network. All the useful questions about invest-
ing in better information, extending the size of the network by a bit and the interaction
of the network with a formal provider of information cannot be addressed in the model.
This should be on the agenda of future research.
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C 5 CoNcLUsIoN )

Recent progress in mathematical modeling of informal institutions promises to deepen
understanding of hitherto hidden barriers to trade. Empirical work not tied closely
to developing theory has already demonstrated that institutional variation impedes
a lot of trade, so the topic is important. Better theory will make for more precise
and informative empirical work. With better understanding will come an increased
ability to change trade barriers with acts of policy, and also an increased ability to
distinguish those trade-impeding barriers which are harmful from those which are
useful.

An important goal of this chapter is communication across the boundary dividing
economics from legal studies. Economists can appear bizarre even to themselves
sometimes in the severe abstraction of their models. This chapter may give some
assurance economists are incorporating in sequential fashion a host of important com-
plications to the environment which give rise to the informal institutions which shape
markets. Reading this chapter may stimulate lawyers to attempt to interest economists
in institutional elements missing from the research thus far.

Notes

1 A narrow definition of “economists” is used here for simple classification purposes. The older
school of institutional economists which flourished in the interwar period in the United
States eschewed formal models, but it certainly used economic reasoning, regarded itself as
scientific and would be astonished at exclusion from the set of economists.

2 This chapter is not the place for a philosophical discussion of the mathematical economics
strategy. Pragmatically, among the set of economists who run the major PhD programs and
the most prestigious journals, the folk wisdom is that “it doesn’t count until you write down
a model” and “it takes a model to beat a model.”

3 In the absence of strong nation-states the point still applies: outsiders are treated differently
and no group will treat them better than is in the group’s perceived self-interest.

4 The requirement of design means that the terms must have common meaning to the outside
authority as well as to the contracting parties. Personality should not matter, either of the
contracting parties or the authority.

5 Fair insurance will pay off the value of the stolen goods ex post in return for ex ante pay-
ment of a premium which is equal to the expected loss. This smoothing of income does
not compensate for the disutility of the shift in the consumption mix. Insuring the shift
in consumption mix requires a type of insurance which is unlikely deal with problems of
verifiability and moral hazard.

6 Neutrality to income risk could be due to the availability of normal theft insurance.
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The Economics of Preferential
Trade Agreements

Pravin Krishna

( CHAPTER OUTLINE )

4 )
This survey is intended as a brief and accessible primer on the economics of
preferential trade agreements (PTAs). It covers a number of analytical develop-
ments in the literature — from discussions on the questions relating to the “static”
welfare impact of PTAs to the more recent contributions relating to the “dynamic”
expansion of existing PTAs and the impact of PTAs on the world trade system.
Particular emphasis is placed on those aspects of the economic analysis of PTAs
that inform questions relating to institutional design.

- J

( 1 INTRODUCTION )

A cornerstone of the Geneva-based multilateral organization, the General Agreement
on Tariffs and Trade (GATT), and its more recent incarnation, the World Trade
Organization (WTO), is the principle of nondiscrimination: member countries may
not discriminate against goods entering their borders based upon the country of origin.
However, in a nearly singular exception to its own central prescript, the WTO does
permit its members to enter into preferential trade agreements (PTAs), provided these
preferences are complete, thereby sanctioning the formation of Free Trade Areas
(FTAs), whose members are obligated to eliminate internal import barriers, and
Customs Unions (CUs), whose members additionally agree on a common external
tariff against imports from nonmembers.! Such PTAs are now in vogue. Even as
multilateral approaches to trade liberalization — through negotiations organized by the
GATT/WTO —have made substantial progress in reducing international barriers to trade,
various countries have negotiated separate preferential trade treaties with each other in



< The Economics of Preferential Trade Agreements 295>

the form of GATT/WTO-sanctioned PTAs. Among the more prominent PTAs currently
in existence are the North American Free Trade Agreement (NAFTA), the European
Economic Community (EEC) and the MERCOSUR (the CU between the Argentine
Republic, Brazil, Paraguay, and Uruguay).?

This chapter is intended as a brief and accessible primer on the economics of PTAs.?
It places particular emphasis on those aspects of the economic analysis of PTAs that
inform questions relating to institution design. Are FTAs to be equated with free
trade? Is preferential trade liberalization guaranteed to be welfare improving? If not,
can necessarily welfare improving PTAs be designed? Can such PTAs accommodate
noneconomic objectives? Do PTAs undermine the workings of the multilateral system?
It is these questions that this chapter focuses on.

The rest of this chapter proceeds as follows. Section 2 is concerned with the basic
welfare analytics of PTAs. It develops and builds on the well-known arguments of
Viner (1950) concerning the generally ambiguous welfare effects of preferential trade
liberalization. Given this ambiguity, the literature has focused considerable attention
on ways in which necessarily welfare improving PTAs can be designed. Section 3
discusses these issues, taking care to distinguish between FTAs and CUs. Section 4
discusses the arguments made in the theoretical literature on the question of the impact
of PTAs on the multilateral system. Section 5 concludes.

C 2 WWELFARE ANALYSIS: TRADE CREATION AND TRADE DIVERSION )

Does preferential trade liberalization in favor of particular trading partners have the
same welfare consequences as nondiscriminatory trade liberalization in favor of all
imports? Does a simple proportion of the welfare benefits of nondiscriminatory free
trade accrue with preferential liberalization? That a country entering an FTA (where it
eliminates tariffs against select partners) is doing something distinct from free trade
as such (where it eliminates tariffs against all imports regardless of country of origin)
should be easy to see. What this implies for the liberalizing country is a little more
difficult to understand. Even a good half century after the economic implications of
FTAs were first articulated by Viner (1950), the differences between FTAs and free trade
remain a nuance that most policy analysts (and occasionally distinguished economists)
appear to miss. So, how is the economics of free trade agreements and PTAs more
generally different from that of free trade? And what does this distinction imply for the
conduct of economic policy?

A thorough answer to these questions would require the reader to take a deep plunge
into the abstruse world of the second best (whose existence and complexities were
indeed first discovered and developed by analysts working on the economics of PTAs).
But the idea may be introduced in a rudimentary fashion using the following “textbook”
representation of Viner’s analysis: consider the case of two countries, A and B, and
the rest of the world W. A is our “home” country. A produces a good and trades it
for the exports of its trading partners B and W. Both B and W are assumed to export
the same good and offer it to A at a fixed (but different) price. Initially, imports from
B and W are subject to nondiscriminatory trade restrictions: tariffs against B and W
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are equal. Imagine now that A eliminates its tariffs against B while maintaining its
tariffs against W. This is preferential tariff reduction as opposed to free trade, since the
latter would require that tariffs against W be removed as well. It is very tempting to
think that this reduction of tariffs against B is a step in the direction of free trade and
therefore that this ought to deliver to Country A a proportionate fraction of the benefits
of complete free trade. But Viner (1950) showed that this need not (and generally would
not) be the case. Indeed, while a complete move toward free trade would be welfare
improving for Country A, Viner demonstrated that the tariff preference granted to B
through the FTA could in fact worsen A’s welfare.

Figures 9.1 and 9.2 illustrate preferential tariff reform as respectively welfare-
enhancing and welfare-worsening. The y-axes denote price and the x-axes denote
quantities. M denotes the import demand curve of Country A. Eg and Ew denote
the price at which countries B and W are willing to supply A’s demand; they represent
the export supply curves of B and W respectively. In Figure 9.1, B is assumed to be a
more efficient supplier of A’s import than is W: Ep is drawn below Ew, and its export
price Pg is less than W’s export price Py . Let “T”” denote the nondiscriminatory per-unit
tariff that is applied against B and W. This renders the tariff-inclusive price to importers
in A as Pg + T and Pw + T, respectively. With this nondiscriminatory tariff in place,
imports initially equal My and the good is entirely imported from B. Tariff revenues
in this initial situation equal the areas (1 4 2). When tariffs against B are eliminated
preferentially, imports rise to Mpr. Imports continue to come entirely from B (since the
import price from B now, Pg, is lower than the tariff-inclusive price of imports from W,
Pw + T). The tariff preferences granted to B simply increase the volume of imports.
This increase in the volume of trade with the country whose exports were initially being
purchased by A anyway (i.e., with the more efficient producer) when tariffs against it

Pw+T — Ey

£
Pg+T B
1 3
Py Eyw
2 4
Py Eg
My
Ovw My Mpr Q

Figure 9.1 Trade creating tariff preferences: change in welfare = (3 + 4)
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Figure 9.2 Trade diverting tariff preferences: change in welfare = (3—-2)

are preferentially reduced is referred to as “trade creation.” Trade creation here can
be shown to be welfare improving. The increase in benefit to consumers (consumer
surplus) in A following the reduction in consumption prices from Pg + T to Pg equals
the areas (1 +2+3+4). No tariff revenue is now earned and so the loss of tariff revenue
equals areas (1 4 2). The overall gain to A from this preferential tariff reduction equals
areas (1+2+3+4) — (1 +2) = areas (3 +4), a positive number. The trade-creating
tariff preference is thus welfare improving.

In demonstrating that the tariff preference we have considered is welfare improv-
ing for the home country, A, we have assumed that the partner which receives this
tariff preference, B, is the more efficient supplier of the good. Figure 9.2 reverses
this assumption, making W, the rest of the world, the more efficient supplier of the
good. Ew is thus drawn below Ep. Initial imports are My. The tariff revenue col-
lected is equal to the areas (1 4 2). When tariffs are eliminated against B, the less
efficient partner, the tariff-inclusive price of imports from W is higher than the tariff-
exclusive price from B (this need not necessarily be the case, it is simply so as drawn).
This implies that all trade is now “diverted” away from W to B. What is the welfare
consequence of this trade diversion? The increase in consumer surplus is equal to the
areas (1 + 3) since consumers now pay a price equal to Pg for this good. The loss in
tariff revenue is (1 + 2). The overall gain to A equals the area (3 — 2), which may
or may not be positive. Thus, a trade-diverting tariff preference may lead to a welfare
reduction.

The preceding examples illustrate well the central issues emphasized in the aca-
demic literature on the welfare consequences of preferential trade. Preferential trade
liberalization toward the country from whom the good was imported in the initial
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nondiscriminatory situation creates more trade and increases welfare; preferential
liberalization that diverts trade instead may reduce welfare.

In more general contexts, with more than one commodity imported, this idea may
be extended and modified: preferential tariff reduction on a basket of imports from
a particular partner country will result in some trade creation and some trade diver-
sion and, loosely speaking, the welfare of the liberalizing country is lowered if trade
creation is dominated by trade diversion. Formally, this may be modeled as follows:
consider again our trading world, which is composed of three countries, Country A,
its prospective partner Country B, and a third Country W, representing the rest of the
world. Each country only produces a single distinct good,* some of which it exports
to pay for its consumption (imports) of the other two goods. Normalizing the border
price of each good to be one, country A’s budget constraint, representing the equality
between expenditures and total revenues (revenues from sales of any goods produced
plus import tax revenue), can be expressed as

E(1,1 41,1 +tw,U) = R(1, 1 + 15,1 +tw, V) + tgMp + twMw, (1

where E is the expenditure function associated with Country A, R is the revenue function
(i.e., revenue derived from sales of any goods produced), U denotes country A’s welfare,
V denotes the (fixed) factor supplies used in production in A, and tg, tw, Mp, and
My, denote tariffs imposed against and imports from countries B and W, respectively.
Equation (1) represents the budget constraint and the expenditure and revenue functions
in the general form that is traditional in trade theory. We note first that our (Armington)
assumption that each country only produces a single good and that factor supplies are
fixed implies that the partials of the revenue function with respect to prices are zero.
We are interested in analyzing the effect of a preferential reduction in tariffs imposed
by Country A against Country B (holding tariffs against W fixed at ry = fw. To get
to this, we totally differentiate (1) and let E; denote the partial derivatives of E with
respect to the i’th domestic price to obtain

Egdtg + Eydy = tgdMp + Mgdtg + twdMw. 2)

Since the partials of the expenditure function, E;, denote consumption of the i’th good,
it follows that Fg = Mg, and (2) therefore reduces to

EydU = tgdMyp + twdMvw, 3)

where Ey > 0, since it is simply the inverse of the marginal utility of income (which
helps convert the real-income changes on the right-hand side into welfare units).
This analysis extends the traditional framework of Viner (1950), in which the exportable
supplied by B and W were perfect substitutes. Here too, however, we are able to see that
concepts analogous to trade creation and trade diversion determine welfare outcomes.
Expression (3) has the familiar intuitive interpretation: for welfare improvement to be
guaranteed, both imports from the partner country and the rest of the world should
increase. If, alternately, imports from the partner country increase (similar to trade
creation), that is, dMp > 0, but the home country substitutes away from the rest of
the world and imports from the rest of the world decrease (similar to trade diversion),
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that is, dMc < 0, welfare might drop instead.’ Finally, welfare change following a
reduction in tariffs against B is related to the tariff-weighted (and not the simple) sum
of changes in trade volumes due to trade-creation and trade-diversion.

2.1 Revenue Transfer Effects

Thus far we have considered the case in which the home country is small relative to
both the partner country and the rest of the world. In the Vinerian analysis illustrated in
Figures 9.1 and 9.2, with the exportable from the partner and the rest of the world being
perfect substitutes, when consumption is switched from the rest of the world to the
partner country, the partner country is assumed to be able to satisfy all of the demand of
the home country. What happens if B is so small that after receiving the tariff preference
from A it is unable to satisfy all of A’s demand for its importable. This implies that
A continues to import some amount from the rest of the world W (which we assume for
the moment is so large that it is able to handle all of the changes in A’s demand without
letting this affect its supply price) even after granting preferential access to B. Here,
it can be shown that the home country loses unambiguously. The following example,
provided by Panagariya (2000), illustrates. In Figure 9.3, the export supply curve of
Country B is shown to be rising. The tariff inclusive supply curve faced by the home
country is Eg . Total consumption of the importable initially is Mo and imports from B
are Mg . A tariff preference in favor of B simply shifts the effective export supply curve
to Ep and the imports from B to Mp. Total imports stay at My. The domestic price of the
importable in the home market in A is set by W (which continues to supply to A) and is
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Figure 9.3 Change in welfare for home = —(1+2+3+4); change in welfare
for partner = (1 + 2 + 3); and change in welfare for union = —(4)
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the same as before (i.e., it stays at E{,V). The outcomes in this case are quite stark. Since
consumption of the importable continues to be at M, there is no change in consumer
surplus in the home country. There is however a direct tariff revenue loss since no tariff
revenue is now earned on imports from the partner. The loss in tariff revenue (which is
equal to the overall loss to A) equals the areas (1 + 2 + 3 + 4). In what can effectively
be seen as a tariff-revenue transfer to B, a gain of areas (1 + 2 + 3) accrues to B in the
form of an increase in producer surplus. Thus, preferential tariff liberalization leads to
a loss in welfare for the liberalizing country, a (smaller) gain in welfare for its partner
and a net loss of area (4) to the union as a whole.

In general, in the context of an exchange in tariff preferences negotiated under a
PTA, we may expect that tariff-revenue losses to the home country in some sectors
are made up for by gains in other sectors in which the home country gets preferential
access to its partner’s markets. Who gains more will depend upon the extent of tariff
preferences exchanged and specific market circumstances (shapes of the supply and
demand curves). The outcome is uncertain.®

We have so far studied the economic implications and income-redistribution effects
that follow a preferential agreement between countries. The broadest message to take
away from this discussion is that welfare gains with preferential trading are highly
ambiguous. And we have seen that member countries may gain or lose with a PTA.
Moreover, while we have not explicitly considered this so far, it should be easy to see
that the rest of the world may lose as well if demand for their exports by the member
countries in the PTA drops sufficiently so as to lower the price (i.e., worsen their
terms of trade). It is worth noting, however, that the ambiguous welfare outcomes have
resulted from trade preferences that have taken quite particular forms. In particular, we
have analyzed tariff reductions in favor of the partner while external tariffs against all
outside countries are maintained at their initial levels. An important question relating
to institutional design can now be asked: by departing from this particular structure
of trade preferences, is it possible to design PTAs where welfare improvement for all
countries is guaranteed? It is to this topic we turn next.

( 3 NECESSARILY WELFARE IMPROVING PREFERENTIAL TRADE AREAS )

3.1 Customs Unions

As we have just argued, the literature on preferential trade areas rarely offers clear-
cut answers with respect to the welfare impact of the formation of trading blocs
between nations. A singular and important exception is the well-known result relat-
ing to customs unions, stated independently by Kemp (1964) and Vanek (1965) and
proved subsequently by Ohyama (1972) and Kemp and Wan (1976): starting from a sit-
uation with an arbitrary structure of trade barriers, if two or more countries freeze their
net external trade vector with the rest of the world through a set of common external
tariffs and eliminate the barriers to internal trade (implying the formation of a CU), the
welfare of the uni