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CHAPTER 1

Introduction

Police Abuse in Contemporary Democracies

Michelle D. Bonner, Michael Kempa, Mary Rose Kubal and

Guillermina Seri

On August 9, 2014, 18-year-old Michael Brown was fatally shot by a
police officer in Ferguson, Missouri. He was suspected of petty theft
but was unarmed. A subsequent trial found the officer’s actions to be
justified as self-defense. Despite the institutions of democracy working
as they are designed, large protests (themselves met with a significant
police response, including repression, and arrests) registered profound
public disagreement with the outcome. For many protesters this was
one example, among numerous others, of police abuse aimed at African
Americans that undermines their inclusion in American democracy.
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That is, what constitutes police abuse and its relationship with democ-
racy was contested.

Such powerful disagreements are not unique to democracy in the
United States. Abuse of police authority happens in all democracies. It
can include arbitrary arrest, selective surveillance and crowd control,
harassment, sexual assault, torture, killings, or even disappearances.
In newer democracies, police abuse is likely to be considered by polit-
ical scientists as a legacy of previous authoritarian regimes or civil war.
Its persistence is understood to reflect weak democratic institutions (the
primary focus of political scientists) and poorly functioning police insti-
tutions (a more common focus for criminologists).

Certainly, the field of political science counts with seminal contribu-
tions and a tradition of research scrutinizing the impact of police power
on the government such as: the various governing roles of the police
exposed by Michael Lipsky’s study of “street-level bureaucrats” (Lipsky
1980), William Ker Muir, Jr.’s study of the police as “street-corner pol-
iticians” (Muir 1977), or Otwin Marenin’s (1985) work on the police’s
“political economy of ruling” and its impact on democracy, not to men-
tion Michel Foucault’s (1977) thorough genealogy of police, or Mark
Neocleous’ (2000) research showing the role of police in fabricating
modern social order. Yet, students of democratization and theorists alike
have largely ignored this scholarship. Most political scientist research
stubbornly keeps treating policing as law enforcement.

Along these lines, in established democracies, police abuse is often
treated in political science and popular accounts as an aberration, an
act that has little to no bearing on democracy and that is adequately
addressed by existing or tweaked mechanisms of institutional account-
ability. This is in part the reason why police abuse has received more
attention in newer than in established democracies and from criminol-
ogists rather than political scientists, gaps that concerning trends call to
address.

As the introduction to a recent Perspectives on Politics volume on the
politics of policing and incarceration admonished, “it is now clear that
a truly general, comparative, and nonparochial political science must
account for the fact that the topics of policing, police brutality, incar-
ceration, and repression more generally are not limited to authoritarian
regimes” (Isaac 2015, p. 610). Here we take this agenda a step further
asking, is police abuse best understood as deviance that requires a tech-
nical institutional fix? or should its pervasiveness fundamentally alter our
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understanding of democracy? This book argues that police abuse chal-
lenges political scientists—especially—to rethink the concept of democ-
racy in a manner that forefronts policing.

Rather than merely one of many bureaucratic bodies subordinated
to democratic politics, police are the only institution with the legitimate
right to use deadly violence against citizens. The boundaries of this vio-
lence are ideally defined by respect for human rights. However, in prac-
tice, these boundaries are found at the point of connection between
police discretion, police ability to justify their actions, and state and
society’s willingness to accept such justifications. For example, as seen
in the Michael Brown case, police powers include homicide, as long as
the officer can justify the action as necessary for the fulfillment of police
duties or for the safety of the officer(s) and that state officials and soci-
ety accept the justification the officer provides as valid. Judges, courts,
and oversight and governance bodies are often lenient toward the
police, achieving little effective accountability (see Bonner, Chapter 5;
Squillacote and Feldman, Chapter 6; Davenport et al., Chapter 7).

In many cases, established inequalities in a society determine if some
forms of police abuse even need to be justified or are instead accepted
as “normal” by the affected community, police, political leaders, or
society at large. Poor or marginalized youth may experience police har-
assment and beatings as a regular part of their interactions with the
police. Society at large, whose opinion is often filtered through the
mass media, may accept such action on the part of the police as neces-
sary due to these communities being perceived as “violent” or “crimi-
nal.” Reciprocally, influential police reformers within government often
advocate for targeting what they see as the most dangerous classes—
typically those that threaten the stability of the political and economic
order. In these cases, police abuse may not even be perceived as such.
This is as true in established democracies such as France (e.g., in rela-
tion to Algerians) or the United States (e.g., in relation to African
American communities), as it is in newer democracies such as Argentina
or South Africa (e.g., in relation to youth living in economically
poorer neighborhoods) (see Schneider, Chapter 2; Seri and Lokaneeta,
Chapter 3; Squillacote and Feldman, Chapter 6; Davenport et al.,
Chapter 7; Clarke, Chapter 8).

Thus similar to “police repression” or “police violence,” we define
police abuse as police actions that may or may not be “illegal” but severely
limit selective citizens’ rights, receive minimal punishment (limited
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accountability), and may play a role in maintaining (or promoting) par-
ticular political and economic objectives. That is, we use the term “police
abuse” in this book, not as a term to denote when police have overstepped
the law, but rather in terms of how police actions may be perceived by
those affected, or by those unfamiliar with or unaccepting of the justifi-
cations, or both. Other terms, such as “police excesses” or “unnecessary
violence” suggest that the only problematic actions by police are those
that exceed legal boundaries or cannot be justified according to domi-
nant societal norms. As we have explained here, legal boundaries are often
intentionally blurry and dominant social norms may discriminate against
marginalized communities or be accepting of high levels of police violence.

The chapters that follow primarily concentrate on acts of police abuse
that pertain to physical violence (e.g., beatings, torture, forced dis-
appearance, and homicide), as well as the surveillance, arrest, or “stop
and frisk” of people targeted based on class, race, political orientation,
etc. We chose these because their dramatic nature highlights the ten-
sions between policing and democracy. Of course, the types of police
abuse examined in this volume are not exhaustive of all its forms. Police
abuse can also include corruption, white-collar crime, political policing,
spying, and gender-based violence, to name only a few important addi-
tional areas of inquiry. We aim for the themes explored in this book to
be a useful starting point for debate and exploration on a wider range of
police abuses and their relationship to democracy.

Though far from the drama of military coups, persistent police abuses
of all forms can corrode a democratic regime and reinforce its internal
borders—creating a neo-feudal type landscape of privileged spaces of
democratic inclusion and surrounding badlands of democratic exclu-
sion. This book contends that police abuse is a structural and concep-
tual dimension of extant democracies, not an exceptional occurrence or
aberration, and by doing so draws our attention to the part it plays in
the persistence of hybrid democracies, the uneven quality of democracy
within nations, and in the overall decline of democracy (Puddington
2015). Policing is thus of great consequence for the quality of experience
of democracy.

Of course, the degree of police abuse (both in form and quantity)
varies over time, as well as between countries and citizens. The chapters
that comprise this volume, which span ten countries and five continents,
explore a number of causal factors for this variation including: racism,
classism, political biases, political economy, and the relative (in)ability of
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liberal democratic institutions to act as a check on the impact of these
factors on policing. That is, reducing police abuse is not limited to hold-
ing individual officers to account, but also addressing more systemic
problems linked to the manner in which democracy is conceptualized.

We begin this chapter by presenting the place of police abuse in
democracy and its overlooked importance to discussions on the recent
decline of democracy. We then explore the implications of police abuse
for democracy through three key dimensions that make the impact of
policing apparent: citizenship, accountability, and socioeconomic (in)
equality. Unlike assessments of “democratic policing” that start with the
institutional structures of the police or the criminal justice system, our
analysis draws attention to how the structure and concept of democracy
itself shapes choices about policing. In turn, we consider the impacts for
political science of centering policing in the study of democracy.

PoLICE ABUSE, DEMOCRACY, AND THE DECLINE OF DEMOCRACY

In political science, liberal democracy defines the contours of the domi-
nant literature. Liberal democracy is assumed to be a politically neutral
set of institutions and the benchmark upon which new and established
democracies are measured (Schmitter and Karl 1991, p. 77; Plattner
2015). With these conceptual assumptions, the “democratic policing”
model has been promoted internationally as part of the liberal demo-
cratic package, and political theorists and comparativists have worked
to improve the conceptual quality and robustness of these institutions.
This, despite the fact that these very premises are contested, that there is
no clarity about the meaning of “democratic policing,” and that democ-
ratization is undergoing a crisis and seeming reversal in the so-called
“donor” or “seigniorial” countries that export their ideals and actual
practices.

The most recent, historical, “third wave” of democratization started
with the end of the Salazar dictatorship in Portugal in 1974 and then
expanded through Southern Europe, South America, Eastern Europe,
South Asia, and Africa through the 1980s and the 1990s (Huntington
1996). Especially since the 1990s, this process led to conceptual and
empirical comparative studies that sought to contribute to the project of
establishing and consolidating democracy around the world. The expan-
sion of elections, democratic principles, and institutions brought the
largest number of electoral democracies ever into existence, which rose
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from around 40 in the mid-1970s to 69 in 1989 to a peak of 123 in
2005-2006. The extension of the democratic universe brought nuances
and questions of how to distinguish between gradients among these
regimes and improve the quality of democracy in countries around the
world. To this day, the appropriate indicators of democracy remain con-
tested, though the field is advancing with projects such as Varieties of
Democracy (e.g., Munck 2009; Levitsky and Way 2015; Diamond 2015;
Bermeo 2016; Coppedge et al. 2017).

Moving beyond Joseph Schumpeter’s (1943) very minimal definition
of democracy as competitive elections, many studies draw on Robert
Dahl’s (1971) concept of “polyarchy.” Minimally, scholars note, democ-
racies must: enforce the rule of law (including the protection of civil
rights); hold regular, free, fair, and competitive elections; ensure those
elected the power to control government policy (without the interfer-
ence of unelected officials, e.g., military veto); and citizens the right to
run for office, freedom of speech, freedom of association, and freedom
of information (Schmitter and Karl 1991, pp. 81-82; Linz and Stepan
1996, pp. 3-7; Fukuyama 2015, p. 12). In turn, scholars developing a
robust procedural definition of democracy bring together electoral pol-
itics with the design and implementation of policies coherent with the
electorate’s choices. These scholars note that the democratic rights
needed to participate across the political process, thus defined, encom-
pass access to electoral participation as much as a certain level of income,
socioeconomic equality, and legal and political inclusion (Munck 2007,
p. 32; Munck 2009; O’Donnell 1994).

Free, competitive elections are crucial, yet individual rights and free-
doms are no less fundamental to the democratic enterprise (Moller and
Skaaning 2013, p. 84). These rights and freedoms are ideally protected
by the rule of law and form the basis for equal and inclusive citizenship.
Generally emphasizing first-generation civil and political rights, schol-
ars of democracy often assume that fine-tuned constitutions and courts,
along with political commitment to and public trust in liberal democracy,
are the means for improving their delivery. Empirical studies also indi-
cate that democracies respect human rights more than nondemocratic
regimes due to: the political costs of repression in democratic settings;
the consistency between democratic values and individual freedoms; and,
evidence gathered through comparative studies (Meller and Skaaning
2013, p. 87; Clark 2014, p. 396).
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It was in this context of “third wave” democratization and democracy
promotion that a number of scholars, experts, and practitioners contrib-
uted to the literature with studies and insight on how to democratize
policing, especially in newly democratized or “transitional” societies.
Since criminologists author many of these studies, it is not surprising
to find that the problems and solutions of policing in democracy are
most often located within the police institution itself (or closely related
institutions).

For example, David H. Bayley (2006, pp. 19-20) argues that there
are four fundamental features that characterize “democratic policing:”
police must be accountable to the law (not to the government); police
must protect human rights; police must be accountable to people outside
their organization; and, police must give service priority to individual
citizens and private groups (not government) (for similar lists see Jones
etal. 1994, pp. 43-44; Hinton and Newburn 2009, pp. 4-5). Mark
Ungar (2011), a political scientist, provides an equally technical defini-
tion, which links democratic policing to a particular approach to crime
control called “problem-oriented policing.” In this approach, police
identify a “problem,” collect data on it, design an appropriate response,
and assess the response (Ungar 2011, p. 6). The various institutional
changes proposed by these studies are then adopted into international
police reform programs as a politically neutral technical fix that ideally,
it is assumed, will further democracy through reducing crime and police
violence, and in turn strengthen the rule of law.

Yet policing, and police abuse in particular, plays a more fundamen-
tal role in democracy than merely another weak institution that requires
fixing. Different definitions of democracy hold different expectations
for police and policing, which are understood by police and society at
large, and often supersede the structures that define police institutions
and their actions (Chan 1996; della Porta 1998; Sklansky 2008). Indeed
democracy nests, and has always precariously nested, within particular
forms of policing. For example, Athenian democracy, enjoyed by free
male heads of households, coexisted with a form of citizen-based polic-
ing predicated upon the nondemocratic management of household
members (wife, children, daughters, servants, slaves, chattle, and inan-
imate objects) by the householder (autonomous free male) (Hunter
1994; Dubber 2005). If contributing to prevent violence in the city,
within the limits of household economics, the housecholder defined and
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executed policing powers within his household with little to no restric-
tions; he established that which was considered wrongdoing, the corre-
sponding punishment, and its application (Dubber 2005). Over time,
kings and later states (now represented by police institutions) assumed
responsibility for these inherently discretionary policing powers.

Historically, policing stood at the center of the study of political econ-
omy and politics generally. Distinctively, the study of political economy
brings back the central place that police had earlier in the study of gov-
ernment and that in modern political science was lost. The concept of
“police” was at one stage synonymous with the field of study and policy
of luminary political economists. The programs for peaceful and pros-
perous nation states that they inspired considered that policing was the
blended science and art of “political oeconomy” (Dubber 2005). Under
mercantilism, “acts of police” were understood as exercises of state
power in pursuit of market growth, in turn conducive to the greatness of
the kingdom. Police, it was believed, would expand the market and the
tax base, which, in turn, would keep the sovereign strong and capable of
maintaining order throughout the polity and staving off foreign invasion.

Yet, as the rise of liberal capitalism redirected markets away from serv-
ing the sovereign and focused on rewarding the industry of individual
citizens, the concept of “police” became conceptually, and, later, insti-
tutionally divorced from market intervention. Mark Neocleous (1998),
in his genealogies of early modern policing, identifies both streams of
thinking in early and later career Adam Smith, as he shifted to his more
fully developed program for liberal capitalist political economy in the
Wealth of Nations. This shift gave rise to the classic liberal “night watch-
man” state—which protected the honest, industrious citizens, who
deserved full admission to the rights of democracy, and the protection of
their property from the depredation of criminals (Neocleous 1998).

In this context, it became possible to begin to think of “policing”
as the professional enforcement of law and maintenance of disciplinary
surveillance in public space by uniformed professionals. Both mercantil-
ist and liberal capitalist notions of policing shared a preoccupation with
the underclass: “feckless citizens” who either could not, or would not
be persuaded to work for a wage and thus had to be controlled through
surveillance and coercion. The movement and leisure activities of such
groups have always been at the heart of the political economy of modern
policing. Randall Williams (2003), for example, notes the harsh approach
to paramilitary policing developed in Britain’s “first colony” of Ireland,
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deemed necessary to impose order upon the working classes that Britain
needed to maintain the pace of its own engines of production. In paral-
lel, Daleiden (2006) emphasizes that policing in the south of the United
States has its roots in limiting the flight of slaves to protect the antebel-
lum economy.

Controlling the “dangerous classes” has been the flipside of polic-
ing in democracy judged necessary by notable political economists and
policing reformers such as Patrick Colquhoun, Adam Smith, Jeremy
Bentham, and John Stuart Mill in the eighteenth and nineteenth centu-
ries, through to such “professional” policing reformers of the twentieth
century as August Vollmer and O.W Wilson. As such, police abuse of
authority and selective application of police power has been tolerated by
classic, (neo)liberal, and critical political economists as an art of govern-
ment to be perfected, in the first case, as the enforcement of the law sup-
porting the market-driven order, in the second, and, as a problem to be
eradicated by redefining a more just political economy, in the latter. Thus
choices related to political economy play an important role in how polic-
ing and police abuse shape democratic citizenship and when mechanisms
of accountability will be activated. In collaboration with various other
forms of policing, including private guards, the modern state police have
had a daily impact on citizens’ lives (Clarke, Chapter 8; Miiller, Chapter
9). To date, however, police powers remain discretional and vaguely
defined. They hold a unique and complicated, yet underexplored, rela-
tionship with democracy.

At the same time that this rich and nuanced history of police and
politics has been largely neglected in the political science literature on
democracy, concerns that democratization has stalled and may be revers-
ing have gained ground (Diamond 1997, 2015; Cooley 2015; Fukuyama
2015; Puddington 2015). Over the last decade, there has been a net
loss both in the number of such regimes and in the quality of democ-
racy. Scholars in comparative politics emphasize the weaknesses of liberal
democracy in practice (e.g., Plattner 2015). Adjectives such as “deleg-
ative,” “low-intensity,” “illiberal,” “semi-,” “incomplete,” etc., draw
attention to liberal democratic deficits (e.g., O’Donnell 1994; McSherry
1997). In other cases, electoral democracies are simply removed from
the category of democratic and relabeled as “competitive authoritarian”
(Levitsky and Way 2002; Puddington 2015). If concerning signs were
acknowledged earlier, the accumulation of negative trends in recent years
has triggered alarm.


http://dx.doi.org/10.1007/978-3-319-72883-4_8
http://dx.doi.org/10.1007/978-3-319-72883-4_9

10 M. D.BONNERET AL.

Puzzlingly, democratization in practice has revealed more complex
dynamics and a convoluted progression. While electoral democracies
have expanded, rights and liberties have suffered in recent years. Major
indicators of human rights, freedom, and the state of democracy show
consistent losses over the last decade (Puddington 2015; Clark 2014).
A similar crisis affects democratic values and institutions. “Acceptance
of democracy as the world’s dominant form of government—and of an
international system built on democratic ideals—is under greater threat
than at any point in the last 25 years,” asserts a recent Freedom House
report (Puddington 2015). More specifically, one scholar notes that
there is “a genuine crisis of liberal democracy” in both new democracies
as well as Europe and the United States (Krastev 2016, p. 36).

Recent comparative studies of the global course of democratization,
liberties, and human rights offer a nuanced, unsettling perspective.
Amidst rising state security measures (often undermining fundamen-
tal guarantees), in parallel with expanding nationalisms, liberal demo-
cracy has been described as undergoing a “normative retreat” and “an
international backlash” (Cooley 2015). Restrictions on freedom of
expression and movement, increased state surveillance and violations of
privacy, attacks on internet freedom, and the return of traditional forms
of media censorship around the world, epitomize a decline of democracy
giving rise to a debate on a reverse wave. No handful of new electoral
democracies can compensate for the significant decline of political and
civil rights around the world over the last decade, as shown by Freedom
House, among others. For every country that records improvements in
the quality of democracy, two others show signs in the opposite direction
(Puddington 2015).

As democracies lose substance and exhibit cracks in matters of rights
and freedoms, leaders in authoritarian regimes, such as Russian president
Vladimir Putin, show scorn for liberal democracy and denounce it as “a
cover for U.S. and Western geopolitical interests” (Puddington 2015;
Cooley 2015, p. 50). Governments that at the peak of democratization
used to at least keep a semblance of civil rights, “now resort to violent
police tactics, sham trials, and severe sentences as they seek to annihilate
political opposition” (Puddington 2015).

Accompanying a resurgence of coups and involvement of the military
in politics, a still unfolding global War on Terror allows governments
to justify abuses (Puddington 2015). Thus, while research and reports
about the decay of democracy or about the “reverse wave” are not
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specifically about the police, policing lies at the center of these processes
as a main medium through which the state imposes order and governs
the population’s access to rights.

At the same time, evidence on the decay of democracy has led polit-
ical scientists to interrogate the links between democracy, freedom, and
human rights. Along these lines, drawing on ratings on governance,
human rights, and political and civil liberties from the Freedom House,
Polity IV, the Political Terror Scale and the Cingranelli-Richards Index,
Clark (2014) revisits the relation between democracy and human rights
over the period 1981-2010. Comparing the worldwide yearly aver-
age ratings for each of the four indexes, the study shows that over the
three decades “democracy ratings have risen” but human rights scores
have gone down (Clark 2014, p. 403). Since the 1980s, democracy rap-
idly expanded and democratic performance improved across regions,
as reflected in a 20-25% rise in average Freedom House ratings and
in 45-60% rise in Polity IV scores worldwide (Clark 2014, p. 400).
Significant gaps between established and newer democracies notwith-
standing, democracy ratings show analogous patterns and trends. Yet,
regardless of how formally “democratic” countries may be, human rights
practices tend to diverge in distinct ways across countries and regions,
Clark notes, and governments’ respect for human rights shows signs
of decay even in established democracies (Clark 2014, pp. 404, 407).
Overall deterioration is shown by data on state abuses of physical integ-
rity, as measured by the Political Terror Scale, and on 15 fundamental
human rights including physical integrity, freedom of speech and move-
ment, or electoral self-determination assessed by the Cingranelli-Richards
index, with net losses of 7.5% in the former and 10.8% in the latter
between 1981 and 2010 (Clark 2014, p. 401).

Democracy has spread globally at the same time that human rights
protection has declined and become less uniform, a trend that puts
into question the widespread assumption that democratization would
bring improvements in terms of human rights. While positively related,
“democracy ratings and human rights ratings are clearly distinct,” Clark
concludes (2014, p. 399). Other researchers claim that human rights and
the quality of democracy have not been eroded in older democracies,
only in new ones (Mpller and Skaaning 2013, p. 98). Yet, while older
democracies are more respectful of civil liberties generally, there is sig-
nificant reason for concern as regards specific freedoms, such as “free-
dom of expression and the freedom of assembly/association” (Meller
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and Skaaning 2013, p. 83). More research is needed about the bonds
between democracy and rights and the meaning and prospects of signs
of democratic decay. Yet, given the central role of the police in citi-
zens’ experience of rights, it is important that policing be a part of this
research.

All in all, two decades after Diamond questioned whether the wave
of democratization was starting to face “death by a thousand subtrac-
tions” (Diamond 1997, p. 40), seemingly far from these concerns, the
literature on police democratization remains mostly unchanged. It con-
tinues to rely on generic premises and assumptions that seem at best
ungrounded, and problematic—if not flawed—at worst. Not only has the
literature assumed the existence of models of democratic policing, tak-
ing for granted that policing in established democracies 7s by definition
democratic, but it also advocates for transferring such models to other
countries (Miiller, Chapter 9). In this we agree with Krastev’s (2016,
p. 306) critique of some of the democratization literature, which, he argues,
assumes “consolidated democracy cannot backslide and that at the heart
of the current crisis is a failure of liberal pedagogy.” Instead, we need to
better conceptualize the relationship between democracy and the police.

Police abuse is defined and constrained by particular conceptions of
democracy. Without taking this connection seriously we risk widening
the gap between theories of democracy and people’s lived experience.
This gap can best be mended not merely by convincing marginalized
communities to trust in liberal democratic institutions or tweaking their
procedures, but by integrating policing and police abuse into the con-
cept and structures of democracy as a whole. Across political science sub-
fields, the inclusion of policing into studies of democracy can build more
robust understandings of inclusion, rights, participation, procedures, and
institutions. In the next section, we look more closely at how this can be
achieved.

RETHINKING DEMOCRACY WITH POLICE ABUSE IN MIND

When police abuse is introduced to studies of democracy in political sci-
ence a richer analysis of democracy is possible. With this reinterpretation
of democracy we are in a better position to understand both the per-
sistence of hybrid democracies as well as the global decline in democ-
racy (Plattner 2015). For example, the erosion of democratic rights can
be more precisely linked to the structural role of police in particular and
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shifting concepts of democracy. In what follows we consider how police
abuse affects three key concepts of democracy—citizenship, accountabil-
ity, and socioeconomic (in)equality—and draw attention to the questions
that emerge that require more rigorous academic debate. While these
elements overlap and are interdependent, the two former relate to pro-
cess—how is membership in the democratic community determined and
how are democratic rights and duties exercised and protected—while the
latter, tied to questions of political economy, concerns the substantive
outcomes of democratic processes.

Citizenship

Expanding the franchise and guaranteeing fundamental protections to
life, equality, and freedom of expression have been staples of ideal cit-
izenship under liberal democracy. In turn, theorists of participatory
democracy have emphasized the intrinsic value of citizen involvement
and deliberation (Pateman 1970). Only active participation and the pro-
tection of rights, it is the consensus, can prevent democracy from under-
mining itself (Schwartzberg 2014). However, participation requires
admission and the recognition of political membership.

Citizenship involves full membership in a political community, with
duties and entitlements to participate in decisions determining a peo-
ple’s fate (Bellamy 2008, p. 3). Definitions of who counts as a polity’s
full member lie at the heart of the citizenship puzzle, one that continues
to be given contingent, “pragmatic” solutions (Dahl 1990, p. 45). While
a necessary condition, the formal recognition of citizenship is not suffi-
cient for the effective exercise of its duties and entitlements, as myriad
obstacles make it difficult for the poor, or members of religious or eth-
nic minorities, or people with certain political perspectives to have their
voices respected (see Schneider, Chapter 2; Seri and Lokaneeta, Chapter
3; Dupuis-Déri, Chapter 4). Theorists have promoted alternative mech-
anisms to make representative democracy more inclusive of minorities
(Kymlicka 1995). Still, as in the experience of countless black, Latino,
and native American victims of police abuse in the US attests, racism,
structural inequalities, and the provision of public order by the police
stand in the way of participating in politics and fully enjoying the legal
protections of citizenship (see Davenport et al., Chapter 7).

The study of expressions of citizenship in political science
tends to encompass legal traditions and classical forms of political
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participation—from street protests to voting. For students of the police,
it is easy to see the preeminent role that policing plays in alternatively
protecting or undermining people’s rights, voices, and lives, and their
access to citizenship and political participation, democracy’s foundational
elements.

Often the first point of contact between citizens and the judicial
system, police officers make discretionary decisions by distinguishing
between citizens deserving protection and others perceived as suspect
and as a threat to the former (Waddington 1999). The poor, members
of indigenous, ethnic and religious minorities, or transgender citizens
often find themselves dismissed, criminalized, or subjected to violence,
as police considerations of worth and dangerousness mirror society’s ste-
reotypes. Police categorizing stands as the final, street line recognition
of rights and political membership. On a one-to-one basis, police agents
define who counts as a full citizen and the proper spaces and modalities
through which citizens can express their grievances (della Porta 1998;
Hall et al. 1978).

The concept of citizenship meaningfully links the macro structures
of government to governing practices shaping individuals’ daily lives
and access to rights. Police practices constantly delimit and redefine the
internal and external borders of the polity in distinct ways by allowing
and restricting the exercise of rights. While mainstream political science
tends to see the rule of law as a binary category (it exists or does not on
the national and/or subnational levels), when police governance is con-
sidered, questions of unequal citizenship are raised that go beyond for-
mal legal exclusions. In Chapter 3, Seri and Lokaneeta argue that police
governance in India and Argentina results in violent exclusions from
and hierarchies of citizenship based on ascriptive categories such as race,
caste, religion, class, and gender. By comparing these otherwise very
different countries, they reveal many similar practices, including police
use of torture and extrajudicial and custodial killings, which in both
cases disproportionately affect those from lower socioeconomic classes
and marginalized communities. Such practices benefit from other state
actors’ acceptance of police explanations and, consequently, impunity.
These practices exist in tension with other democratic gains.

In Chapter 4, Dupuis-Déri reveals that, in addition to identity, police
abuse can also define the boundaries of citizens’ rights based on polit-
ical orientation—even in established democracies. He identifies the
emergence of the concept of “political profiling” of social movements
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actors in public spaces in Montréal, Québec and how the term has high-
lighted the limits this police practice places on selective citizens’ freedom
of assembly and expression. He argues that police use arrests and mass
arrests, both preemptively and during protests, to silence political per-
spectives they perceive as illegitimate or criminal. This police repression,
he shows, corresponds with the protesters’ political perspectives, not
their tactics. It has disproportionately affected anarchist and alter-globali-
zation protesters.

In addition to the policing of certain categories of citizens, with the
number of world migrants and refugees at its global historical peak,
liberal democracies now host millions of foreign residents, many with-
out a legally recognized status, excluded from the protection of the
law. Intertwined with domestic forms of exclusion, visible and invisible
barriers target immigrants and refugees or those deemed to be “immi-
grants.” Whether it is Mexicans in the United States, or North Africans
in Europe, racialization and criminalization keep many in a legally hybrid
territory or directly outside the law.

In Chapter 2, Schneider examines this “policing of racial boundaries”
in France. Her chapter reveals the colonial and racialized roots of police
abuse aimed at “immigrants,” particularly (but not exclusively) Algerians.
She traces the shifting legal status and policing practices aimed at these
communities through the colonial period, World War Two, the post-
war/Algerian independence period, to the present day politics of anti-
immigration and insecurity. The police abuse she finds includes examples
of torture, arbitrary beatings and killings, and racialized incarceration,
all of which have involved significant impunity for the police. Through
this history she shows how police abuse defines the form of citizenship
and democracy experienced by those communities deemed “immigrant”
(even if born in France) and, referencing recent terrorist attacks, poten-
tially for many other people in France.

As Schneider’s chapter shows, states have perfected legal and polic-
ing mechanisms that lead to the criminalization of asylum seekers and
refugees, despite the progressive recognition of their rights by interna-
tional law, excluding millions of people from basic legal protections. As
millions survive in a legal no man’s land, at the mercy of police, border
patrol, or military agents, the “inadequacy” of current conceptions and
policies regarding citizenship come to the forefront (Arnold 2007), as do
the challenges of political membership and “the rights of others,” as they
relate to migrants and refugees (Benhabib 2004 ). As the nuanced access
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to citizenship in the hands of the police makes clear, policing needs to be
included as a dimension that can alternatively strengthen or hollow out
citizenship in current democracies—particularly at a time when police
powers and jurisdictions are expanded in the name of protecting citizen-
ship and national identity.

Accountability

Linked to the lived experience of citizenship and democracy is accounta-
bility. When police abuse their authority and are not held to account, the
boundaries of democracy become apparent for those people and commu-
nities affected. It reveals democratic accountability to be an institutional
act used to mediate legal transgressions between those with power. In
contrast, those who are politically, socially, or economically marginalized
find they are “policed” with authoritarian practices, which, as noted in
our definition of “police abuse,” may or may not be defined as illegal,
but certainly limit selective citizens’ rights.

The dominant political science literature is primarily concerned
with the manner in which state institutions check government power.
Concepts such as “delegative” or “hybrid” democracy and “competi-
tive authoritarianism” refer to elected governments that, between elec-
tions, are subject to few institutional checks on their power (O’Donnell
1994; Levitsky and Way 2002). Similarly, studies of the global decline in
democracy hinge their evaluation on government accountability (Plattner
2015; Fukuyama 2015, p. 12). This is because accountability is funda-
mental to the rule of law, and the rule of law is regarded as a defining
feature of liberal democracy.

In theory, the law holds all citizens to account under the “rule of
law.” Ideally, this refers to accountability to “democratic” laws, in the
sense that they uphold political and civil rights and do not dispropor-
tionately punish the poor and marginalized (Pinheiro 1999; O’Donnell
1999). Unsurprisingly then, in the political science literature, the judi-
ciary becomes a central institution of accountability, as it is charged with
the responsibility to determine wrongdoing and punish those who break
the law. Political scientists also concentrate their studies on the most
democratic options for the wording of constitutions and laws, which
the judiciary is to enforce. If mentioned at all, police are portrayed as a
bureaucratic institution that must be “useable,” follow directions from
the elected government in power, and are confined in their powers by
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the rule of law. The legislature and the judiciary presumably hold the
police accountable for the protection of civil and political rights.

However in practice, for most people, the police are the first arbitra-
tors of the application and interpretation of the rule of law. At the same
time, in most democracies, police are not, themselves, fully subject to the
rule of law, as the norms that pertain to police powers and their execu-
tion rely heavily upon police discretion and acceptance of police justi-
fications. Most political science studies assume that the government
controls the police in much the same way as they do other branches of
the bureaucracy, and thus governments are held accountable for police
actions, and police answer to the government and the judiciary. This
then frees political science studies of democracy to focus their attention
on the legislature and judiciary, with little attention to the police.

Yet, the policing literature tells us that the police have considerable
discretion in how they function. They might choose to apply the law (or
not) based on race, sexual identity, or class, or more positively, in one
study of protest policing in Great Britain, police refrained from enforc-
ing many laws during protests in order to avoid inciting violence
(Waddington 1998, p. 119). In some countries, police have a great
deal of autonomy from civilian control (Marenin 1996, pp. 10-13). In
Chapters 5, 6 and 7, Bonner, Squillacote and Feldman, and Davenport,
McDermott, and Armstrong examine how we can better understand
democratic accountability with police abuse in mind. While the chapters
raise diverse issues, they all highlight one key question: Are liberal dem-
ocratic institutional mechanisms of accountability sufficient for democ-
racy? The chapters in this volume argue that, in the case of police abuse,
they are not.

First, ideas matter. Judicial and government accountability require,
as a prerequisite, that both the state and society agree that police abuse
or wrongdoing has occurred. If police actions (regardless of how brutal
outsiders might perceive them) are not viewed by the state and society as
excessive, then it is unlikely that police will be held accountable. As Janet
Chan (1996) explains, drawing on Bourdieu, police culture and abuses
(habitus) reflect in part what society will tolerate (the “field” of polic-
ing). This is particularly true when such actions are considered within
the realm of police discretion, limited only by the officer’s ability to jus-
tify her or his actions. Beginning with the issue of police abuse we see
that “discursive accountability” is as important as institutional account-
ability (Bonner 2014). Discursive accountability is when state, media,
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or civil society actors or all three discursively define an action or inaction
as wrongdoing, identify who among the possible actors is most responsi-
ble, and define the corresponding solutions or remedies. Dominant dis-
courses contribute to police knowledge regarding what actions in which
situations will cause them “trouble” and which will be accepted, facili-
tating police abuse in democracy (della Porta 1998, p. 229; Waddington
1998, pp. 119-120).

In Chapter 5, Bonner explores the dominant political and media nar-
ratives around accountability in the Chilean case of the police killing of
16-year-old Manuel Gutiérrez. The chapter argues that the manner in
which dominant narratives narrow the definition of accountability, and
the purpose it is to serve, limits the scope of actions that can then be
taken as a remedy. More specifically, the chapter shows how dominant
public narratives on police accountability in the Gutiérrez case aim to
reinforce police legitimacy. This central and narrow goal then results
in the marginalization or dismissal of calls by other political actors for
the pursuit of broader definitions of accountability, including sub-
stantial police or political reforms that might better prevent repetition.
That is, reducing police abuse includes rethinking the primary goal of
accountability.

Similarly, in Chapter 7, Davenport, McDermott, and Armstrong use
an experimental method to reveal the importance of observers’ sub-
conscious ideas about race on their attribution of responsibility in the
case of protest policing in the United States. Given the role that pub-
lic moral outrage can have on the activation of mechanisms of institu-
tional accountability, this is an important question. They find that blacks
are less likely to blame protesters when protesters are black and police
are white. In turn, whites are less likely to blame the police in the same
situation. Thus one’s perception of police wrongdoing and the need or
not for accountability is not neutral or color blind. Nor is it simply a
response to police or protester actions. There are racial limits to account-
ability. As the authors point out, these limits pose a significant challenge
to achieving a shared democratic notion of acceptable policing practices
and when police accountability is needed. Thus if police abuse is to be
reduced, closer attention is needed to how conscious or unconscious bias
can be reduced in the pursuit of accountability.

Second, social movements are an important venue of accountability.
As Enrique Peruzzotti and Catalina Smulovitz (20006) argue, civil soci-
ety organizations provide social accountability. They do so by shaming
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wrongdoers, demanding answers for the wrongdoing, and activating
institutional mechanisms of accountability, such as courts and oversight
commissions. In Chapter 6, Squillacote and Feldman combine polit-
ical theory with an examination of the situation in the United States
to draw our attention to social movement organizations such as Cop
Watch. They reveal the distinct role such organizations play in account-
ability compared to state-organized deliberative processes such as pub-
lic fora linked to community policing or practical reforms such as police
body cameras. As they highlight, police led deliberation with civil society
often takes police abuse off the discussion table and instead aims to rein-
force or rebuild public trust in the police. Police body cameras similarly
emphasize police perspectives.

In contrast, civil society organizations provide what Squillacote and
Feldman call “agonistic surveillance,” which is independent of the state
and offers a pluralistic perspective on police accountability that emanates
from “the people.” They challenge the idea that such organizations are
unrepresentative or could be replaced by institutional mechanisms of
accountability. Instead, they argue that Cop Watch type organizations
and their protection are a fundamental part of police reforms that could
curb police abuse.

In sum, while accountability is central to the definition of liberal
democracy, police abuse encourages us to rethink the limits of account-
ability, who is affected depending upon where those limits are placed,
and, how democratic accountability can be made more inclusive.

Socioeconomic (In)Equality

While not central to all definitions of democracy, many scholars of liberal
democracy argue that at least a certain degree of socioeconomic equality
is needed in order to maintain democracy (e.g., Linz and Stepan 1996;
Beetham 1999, p. 63). Scholars of social democracy go further, argu-
ing that greater socioeconomic equality is a central goal of democracy
because it is necessary in order to ensure that all citizens have the abil-
ity to participate in politics (Bobbio 1996). Yet there is no consensus on
the appropriate levels of socioeconomic equality needed for democracy
or how inequalities (and the tensions they provoke) should be managed.
Similar to citizenship and accountability, police abuse plays an impor-
tant role in reinforcing the dominant understandings of the bound-
aries of socioeconomic inequality in democracy and in particular
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political economies. Using the tools of political economy, this section
examines socioeconomic inequality and policing through the lens of
(post)colonialism. This then provides insight into the national and trans-
national dynamics of the decline of democracy and the connection of
democratic policing policies to the democracy promotion agenda.

At the crux of the relationship between the citizen and the state and
its economy, policing institutions embody and strengthen the values and
practices of the dominant political-economic order. In the first instance,
the police are the practical enforcers of a state’s formal legal rules and
dominant mores—as such, they can guarantee or frustrate the realiza-
tion of the extent of the rights that are on offer within a particular polit-
ical-economic regime. More deeply, the police agency is the figurative
embodiment of the ways of looking at the world that inform a political
economic approach; they are like social mirrors that reflect the world-
views—most especially the “proper” roles of states and markets—that are
contained in our systems of codified law and governance.

As highlighted in studies of political economy, most scholars of
democratization recognize that the contours of national level democra-
cies are shaped in part by the international context within which they
find themselves. In recent years, the relationship between democracy
and post or neocolonialism has been the subject of a great deal of debate
in political science. Studies have examined how to establish new power
arrangements that put aside a colonial past or renegotiate power rela-
tions with a neocolonial power, or both. Policing is a part of these colo-
nial and neocolonial structures that need to be rethought. In Chapter 2,
Schneider, while focusing on citizenship, highlights the legacies of
colonialism that shape how “Algerians,” “Arabs,” and “immigrants”
are policed in France. Similarly, in Chapter 8, Clarke explores the leg-
acy of colonial and apartheid policing in South Africa, revealing how
neoliberal economic policies have reshaped these policing practices in
remarkably similar ways. Indeed she argues that police abuse plays an
important role in the wider social conflict over the limited nature of
South Africa’s transition and the place of neoliberal economic policies
within it. As with Algerians in France, Clarke shows that in South Africa,
the “blacks” of colonial South Africa remain the primary targets of new
“tough on crime” policies aimed to control crime and those excluded by
or who oppose neoliberalism. As these chapters highlight, police abuse
played an important role in disciplining colonial subjects as it continues
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disciplining neocolonial subjects (also see McCoy 2009; National
Advisory Commission on Civil Disorders 1968; Thomas 2008).

Postcolonial and neocolonial power dynamics permeate global pur-
suits such as democracy promotion and its ancillary “democratic polic-
ing” policy community. They shape hybrid democracies and offer
insights into the global decline of democracy. In Chapter 9, Miiller crit-
ically examines Brazil’s Pacification Police Units (UPPs), which scholars
and practitioners have celebrated as a largely successful project of “dem-
ocratic urban security” with “the potential of becoming ‘a model for the
region and the world’” (Chapter 9). Instead, Miiller demonstrates how
the UPPs constitute the reimport of urban counterinsurgency practices
from Haiti (where Brazil is in charge of the military component of the
UN-peacekeeping mission MINUSTAH) and Colombia. These counter-
insurgency practices, and their application in Brazil through the UPDPs,
have changed the nature of police abuse and increased the militarization
of urban security governance in democratic Rio de Janeiro. Moreover,
the chapter shows how this reimport of counterinsurgency practices to
Brazil is embedded within a larger colonial institutional legacy of racial-
ized police repression in the name of pacifying the racialized and mar-
ginalized “urban other.” In teasing out these connections, and the role
they play in maintaining a particular political economy, the chapter
draws our attention to the (post)colonial and international dimension
of police abuse in democracy promotion and the perpetuation of violent
order-making in the name of protecting democracy.

Police abuse can also place important limits on public protest in
democracy and the ability of citizens to oppose certain political eco-
nomic systems. Indeed, democracy promotion strategies advanced by
the United States’ government through the National Endowment for
Democracy and similar initiatives seek to “suppress popular democ-
ratization, which is a threat to elite status quos and the structure of an
asymmetric international order” (Robinson 1996, p. 625). Instead, the
version of democracy being promoted by the United States and its allies
is a procedural one following the outlines of Dahl’s (1971) polyarchy
(Robinson 1996; McFaul 2004; see also Miiller, Chapter 9). The limits
police abuse places on protest as a part of the workings of democracy are
seen in many of the chapters in this volume, but most notably in those
by Dupuis-Déri (Chapter 4) and Clarke (Chapter 8). As both these chap-
ters highlight, in the very different contexts of Canada and South Africa,
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public protests that oppose neoliberal economics are more likely to face
police repression.

Engaging critically with the political economy, postcolonial, and neo-
colonial horizon reveals the role of policing and law and (dis)order in
state-making, reinforcing mechanisms of social control over histori-
cally colonized peoples—not only in the Global South. The established
democracies of North America and Europe have their “own ‘south,” a
racialized world of the poor, excluded, and criminalized” (Comaroft
and Comarofft 2006, p. 37). When new security threats are identified,
the nature of policing and justifications for police abuse expand, as do its
threatening implications for democracy.

The US-led shift of security paradigms from warfighting to crime-
fighting leads to a qualitative change in the nature of policing. Thus,
“the ‘state monopoly of murder’ of the warfare state becomes the state
monopoly of global discipline and surveillance of the crimefare state”
(Andreas and Price 2001, pp. 51-52). With this renewed focus on crime,
liberal democracies legitimize neocolonial ways of intervening widely
through nonlethal forms of discipline, which turn increasingly lethal
for those labeled as “criminal,” as the chapters by Schneider, Seri and
Lokaneeta, Clarke, and Miiller in this volume illustrate. This is especially
the case during neoliberalized “moral panics,” to borrow from Stuart
Hall etal. (1978), when the state (or its police agents) perceives the
social order being challenged—as the increasing number of police kill-
ings of African Americans in the United States demonstrates. This raises
questions such as: How do those most affected by police abuse react and
assert agency? and what are the consequences, both for the victims and
for democracy?

Linking together our reconceptualizations of citizenship, accountabil-
ity, and socioeconomic (in)equality, we find that the often interconnect-
ing objectives of particular political economies, (neo)colonial projects,
state building, and security threats require specific roles for the police.
In turn, these expectations for police play a fundamental role in defining
that which is considered police abuse, and thus the boundaries of citi-
zenship (rights and political participation), as well as the reach of formal
and informal mechanisms of accountability. From this perspective, reduc-
ing police abuse as we have defined it in this volume, requires reflection
on the types of political-economic systems and associated (neo)colonial
practices that may encourage or discourage it. Additionally, it is necessary
to expose the mechanisms of accountability, often grounded in implicit
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biases regarding threats posed by “the dangerous classes,” which allow

for exclusionary policing practices.

CONCLUSION

Police abuse has been curiously absent or marginalized in most of the
political science literature on democracy, where it remains treated mostly
as instrumental, neutral law enforcement. Yet cases such as Michael
Brown’s pose important disciplinary challenges. Policing should not be
left to analysis by criminologists and sociologists alone; policing is funda-
mental to political science, a fact acknowledged in the earlier science of
government, the police science, seminal works in political science in the
1960s through the 1980s, and yet ignored or forgotten. As a discipline,
we work to categorize and conceptualize ideal and practical forms of
democracy that are inclusive, effective, durable, and just. However, with-
out an assessment of police abuse such studies remain incomplete. This
then limits our ability to adequately understand ongoing crises in estab-
lished democracies, democracy’s hybrid forms, and the global decline of
democracy. As we have shown, police abuse plays a central role in the
construction and lived experience of citizenship, accountability, and soci-
oeconomic (in)equality—all key aspects of democracy.

In the chapters that follow we explore these issues further, drawing
on case studies and examples from countries around the world. Together
this book is a call to political scientists, from all our subfield perspec-
tives, to integrate and take seriously police abuse as a defining feature
of democracy affecting its forms, reach, and boundaries. For nonpolitical
scientists, these chapters aim to contribute to the already rich discussions
of the relationship between policing and democracy.
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CHAPTER 2

Police Abuse and the Racialized Boundaries
of Citizenship in France

Cathy Lisa Schneider

The late great sociologist and social historian Charles Tilly believed that
civilian control of the coercive apparatus was key to democratic develop-
ment and stability. In contrast, the political science literature on democ-
racy barely mentions police (see Bonner et al., Chapter 1). Yet, as Tilly
has shown us, democracy requires that states exert control over the
repressive apparatus and do so as impartial arbiters between competing
networks of individuals. The less impartial, the more bound to particular
trust networks, the more likely a democratic state is to experience dem-
ocratic reversals. Even in stable democracies, some categories of citizen
remain more exploited and stigmatized than others (see also Seri and
Lokaneeta, Chapter 3 and Dupuis-Déri, Chapter 4). Members of more
privileged categories of citizens often favor punitive policing of the most
exploited and stigmatized groups. States dependent on the financial
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resources and voting preferences of dominant groups consequently pur-
sue policies that weaken police accountability and in so doing undermine
democratic governance.

Like police in other countries, police in democratic France are more
likely to use violence against members of stigmatized and exploited groups,
in particular, against descendants of colonial subjects (particularly Arabs
from North Africa and blacks from Africa and the Antilles) and Roma. Most
French citizens believe that racial exploitation, while rife in the colonies, has
been absent in France itself. This collective amnesia ignores the 130 years
that Algeria was a district of France (composed of three departments).
Europeans and their descendants had full voting rights and representation,
and after 1870, so did Algerian Jews, few of whom had European ances-
try. Algerian Arabs, in contrast, were disenfranchised, in both Algeria and
mainland France. In 1945, Algerians on the mainland were granted citizen-
ship rights, but were still required to carry identity cards marking them as
“French Muslims,” and singling them out for higher levels of police abuse.
In this chapter, I examine the legacy of the racialized boundaries of citizen-
ship in Algeria on the policing of stigmatized minorities in France. Through
historical process tracing and ethnography, I show how policing and police
abuse (as defined in the introduction to this volume), is central to both
democratic governance and to democratic decay.

There are several unique aspects of French policing. First, France rejects
racial and ethnic categorization. The French believe racial and ethnic con-
structions poison the relationship between citizens and the state. Minority
groups that mobilize for civil rights are often accused of creating racial
divisions. That has narrowed the options for stigmatized minorities to
address discrimination and police violence. Second, the official role of the
French police is to defend the state, not to protect and serve the com-
munity. Third, French police are centralized and recruited nationally. They
answer to the minister of interior (until 2012, the gendarmes answered to
the minister of defense) rather than to local authorities.

It was the Nazis that first centralized the French police, to facilitate
the pursuit of Jews and resistance fighters. During Nazi occupation, only
Paris retained a separate police force. The Nazis gave French fascists a
degree of power they had only dreamed of in democratic France. The
French secret police—the Milice—was more feared than the Gestapo,
while the venal and corrupt North African police brigade (charged
during the interwar years with policing Arab neighborhoods in Paris)
compelled detained and brutalized French Arabs to act as informants
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(Rosenberg 2006, p. 207). The deportations of Communists, resist-
ance fighters, Popular Front leaders (including the Prime Ministers
Leon Blum and Edouard Daladier) and above all Jews to extermination
camps exceeded the numbers requested by their German superiors. Of
the 75,721 people the French rounded up and deported, only 2567 sur-
vived. Another 4000 died in camps located inside France.

After Liberation, as Jim House and Neil MacMaster note, most “sen-
ior police officers or administrators during Nazi occupation retained their
posts,” and were assigned to counterinsurgency efforts both in the colo-
nies and continental France (House and MacMaster 2006, p. 35). These
officers were “involved in both forms of repression, drawing on a shared
body of practice. Playing a key role, the Interior Ministry constantly cir-
culated top officials between the Maghreb and Metropolitan France”
(House and MacMaster 2006, p. 35). Such officers brought with them
knowledge of key features of the Vichy system of control, including:

e The creation of specialized intelligence agencies of the policing of tar-
get groups (Jews, Algerians)

e The total control of minority populations

e Elaborate card-index files (fichiers) to identify and locate individuals

e Mass round-up operations involving street level stop and search checks
or the surrounding and isolation of urban sectors, with house to house
searches

e Special police investigative units

e Mass holding centers and camps for those rounded up, often with
screening identification units

e Exceptional and discriminatory legislation aimed to identify and detain
minorities (night curfews, special identity cards, administrative arrest)
(House and MacMaster 20006, p. 35)

Maurice Papon, for instance, eventually imprisoned for his role in the
arrest and deportation of 1560 Jews, was appointed the head of police in
Constantine, Algeria; Rabat, Morocco; and later Paris. Other Nazi col-
laborators given important posts include Maurice Sabatier (a pied-noir,
who should have stood trial with Papon, had he not died in 1989), Jean
Chapel (appointed superprefect in Constantine, Algeria), Pierre Garat
(head of Jewish Services during the occupation, transferred to Algeria in
1945), Pierre Somville (Papon’s right-hand man and cabinet head, trans-
ferred to Algeria in 1945), and Pierre-René Gazagne (a vicious anti-Semite
pied-noir) (House and MacMaster 20006, p. 35).
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PoLicING PARIS DURING THE ALGERIAN WAR

On July 14, 1953, the Parisian police opened fire on 4500 Algerians march-
ing in a Communist demonstration at Place de la Nation. Six Algerians and
one French trade unionist died, and another 150 were wounded (House
and MacMaster 20006, p. 40). Jean Baylot, the head of the Paris Police,
claimed Algerians had rushed the police. He used the conflict to recon-
stitute the North African brigade under a new moniker, the Brigade des
agyressions et violences (BAV), or “anticrime task force” (Rosenberg 2006,
p. 207). From that time forward the BAV performed hundreds of identity
checks at night, often engaging in neighborhood sweeps and mass arrests
(Blanchard 2006, p. 63). In August 1955, Algerians protested at the
Goutte-d’Or police station against a police officer’s use of a firearm while
interrogating a pickpocket. The police accused Algerians of rioting, sealed
the neighborhood, and engaged in a massive roundup. As the press noted
that this operation marked “the purification of the North African milieu
in the capital,” four hundred of the detained Algerians were summarily
deported (Blanchard 2006, pp. 63—-64; 2012, 2013).

In March 1958, members of the Parisian police stormed the National
Assembly shouting anti-Semitic slogans. To appease the police, Baylot,
now Minister of Interior, invited Maurice Papon back from Morocco
and appointed him head of the Paris police force. Papon brought with
him “extensive experience of colonial intelligence and policing opera-
tions against the nascent insurrectionary nationalists” in Algeria and in
Moroccan shantytowns (Blanchard 2012, p. 44). Papon mastered “the
sociological profiling of urban populations, which involved the use of
census data to map the location of particular classes and ethnic groups”
(Blanchard 2012, p. 44). He brought both experiences to bear as head
of the Paris police.

When Papon took office, over 180,000 Algerians were living slums
and shantytowns in greater Paris. “The impenetrable warren of lanes pro-
vided a natural redoubt for FLN militants [the Algerian resistance Front
de Libération Nationale, or National Liberation Front], a place in which
arms and documents could be concealed, while leaders could avoid
police raids by escaping through secret exits or by constantly moving res-
idence between townships,” note Jim House and Neil MacMaster (2006,
p. 98). To weaken this network, the government began razing the
shantytowns and replacing them with worker hostels (Société nationale
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de construction de logements pour les travailleurs), temporary hous-
ing estates (cités de transit), and public housing projects (Habitations
a loyer modérées [HLMs]) (House and MacMaster 2006, p. 99). The
construction of HLMs in distant suburbs contributed to increasing racial
and spatial polarization. The government also agreed to Papon’s request
to eliminate restrictions on the police’s ability to penetrate Algerian
networks. An ordinance of October 7, 1958, allowed police to hold
Algerians for 15 days without charges and then deport them to army-run
camps in Algeria (Prakash 2010, p. 194).

As torture and extrajudicial killings grew, the FLN responded with
targeted killings of several police officers. In June 1961, however, as the
FLN unilaterally called a cease-fire, Papon expanded the police counter-
insurgency offensive. Killings of North Africans increased to thirty-seven
(to seventy-five, according to Jean Luc Einaudi) in September, up from
seven in August and three in July (Prakash 2010, p. 107; Einaudi 2001,
pp. 363-65; House and MacMaster 2006, p. 107). On October 5,
Papon called for a citywide curfew for all Algerians and warned:

In view of bringing an immediate end to the criminal activities of Algerian
terrorists, new measures have just been taken by the Prefecture of the
Police.... Muslim Algerian workers are advised most urgently to abstain
from walking about during the night in the streets of Paris and in the
Parisian suburbs, and most particularly during the hours of 8:30 p.m. to
5:30 a.m. (Ross 2002, p. 43)

In response, the FLN convoked an act of nonviolent civil disobedience.
Algerian families, including women and children, would march peacea-
bly but in direct defiance of the curfew. They chose October 17, 1961,
as the date. Papon preemptively ordered police to arrest all young men
who looked Algerian or whose identity cards indicated they were Muslim
(Gordon 2000, p. 2). He visited police precincts imparting the follow-
ing messages: “Settle your affairs with the Algerians yourselves. Whatever
happens you are covered”; “For one blow give them ten”; “You don’t
need to complicate things. Even if the Algerians are not armed, you
should think of them always as armed” (Ross 2002, p. 43).

On the evening of October 17, thirty thousand to forty thousand
unarmed men, women, and children, many in their best Sunday attire,
were met by about seven thousand police and members of special repub-
lican security forces, armed with heavy truncheons or guns. Police “let
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loose on demonstrators in, among other places, Saint Germain-des-Prés,
the Opéra, the Place de la Concorde, the Champs Elysée, around the Place
de I’Etoile and, on the edges of the city, at the Rond Point de la Defense
beyond Neuilly” (Napoli 1997): “At one end of the Neuilly bridge police
troops and on the other,” noted several police officers who witnessed
the events, “CRS riot police slowly moved towards one another. All the
Algerians caught in this trap were struck down and systematically thrown
in the Seine. At least a hundred of them underwent this treatment. The
bodies of the victims floated to the surface daily and bore traces of blows
and strangulation” (Ross 2002, p. 43). Police continued to round up pro-
testors, holding many in police stations, and as many as six thousand in
sports stadiums. The protestors were shot, beaten, garroted, forced to run
a gauntlet of police clubs, or thrown half alive and hogtied along with the
dead, into the Seine. The arrests and killings continued throughout the
month (Kedward 2005; Einaudi 1991; Ferrandez 2012).1

Journalists were warned against covering the demonstrations and kept
away from the detention centers (Napoli 1997). Police reports describ-
ing Algerians as having opened fire were distributed to the media. Only
after Papon was arrested in 1999 for complicity in the 1942 deportation
of Jews from Bordeaux did the Lionel Jospin government acknowledge
the police’s excessive behavior and post a plaque to commemorate the
killing of forty protesters. Although there has never been a complete
accounting of the dead, most scholars put the number closer to two hun-
dred, and some far higher (House and MacMaster 2006, p. 107; Einaudi
2001, pp. 347-70; Gordon 2000, p. 36; Ross 2002, p. 43; Rosenberg
2006, p. 19; Napoli 1997, p. 36).? Seven hospitals reported that 448
had been seriously wounded. The FLN’s own inquiry recorded 2300
injuries, many of those rescued from the Seine (House and MacMaster
2006, p. 134). One survivor, who lost an eye and a testicle from a beat-
ing at the police station, recalled hearing Papon’s words, “Liquidate this
vermin for me, these dirty rats. Get to work. Do your business” (House
and MacMaster 2000, p. 134).

Weeks later, the Communist Party marched in protest against terror-
ist actions by the paramilitary settler Organisation Armée Secrete, OAS,
which had planted several bombs in metro stations in Paris and one in
André Malraux’s apartment, which blinded a four-year-old girl. The police
shot at the demonstrators, killing eight people, three of them women and
one a child. The “political and public outcry against these French deaths
at Charonne, contrasts starkly with the absence of major public protest at
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the deaths of Algerians on October 17, 1961,” notes one historian, when
twenty times that number were killed (Kedward 2005, p. 345).

RACIAL BOUNDARIES IN THE AFTERMATH
OF THE ALGERIAN WAR

On March 16, 1962, leaders of organizations representing the two sides
of the Algerian War met in Evian to finalize peace plans. The terms of
the agreement were, notes Todd Shepard, based on the claim—advo-
cated by the FLN, its sympathizers in France, de Gaulle, the OAS, and
the far right—that “Algerians as a group were so different ... from other
French citizens, that they could not be accommodated within the French
Republic” (Shepard 2006, p. 6). The new French consensus appeared to
be expressed by de Gaulle to General Marie Paul Allard in 1959: “You
cannot possibly consider that one day an Arab, a Muslim, could be the
equal of a Frenchman” (Shepard 2006, p. 75).

By “inventing decolonization,” in Shepard’s words, French authori-
ties retreated into the comfortable certainty that France had always lived
up to its republican ideals (Shepard 2006, p. 75). France was free of the
troublesome, racist, backward, and reactionary terror-wielding colony,
and with it any recognition of, or policies to abate, racial discrimina-
tion in France. Yet classifying all Muslims as Algerians and all Jews and
Algerians of European descent as French was not only contrary to repub-
lican values and everything France had argued for thirteen decades; it
also welcomed into France the very same people, the so-called pied noirs,
whose terrorist actions had turned the French public against the war.
And it left those Algerians who had served in the French army in mortal
danger. As Sartre put it in a scathing essay titled “The Sleep Walkers”:
“All anyone wanted to hold onto was this: It’s over with Algeria, it’s
over.... We gave all power to a dictator so that he could decide, with-
out asking us, the best means to end the affair: genocide, resettlement,
and territorial partition, integration, independence, we have washed our
hands, it is his deal” (Shepard 2006, p. 194).

ALGERIANS AS NEW IMMIGRANTS IN FRANCE

At the end of the war, Algeria’s economy was in ruins. The colonial
government had driven two and a half million peasants into Centres de
Regroupements, surrounded by barbed wire and mined mortifications.
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When they were released in 1962, they lacked even the most basic
resources for living off the land. Another migrant interviewed by
Abdelmalek Sayad recalled,

Algeria, land of unemployment. Algeria, no work, no factories. Algeria,
where there are lots of hands, so many hands that there is no work for
them. When you have nothing in your hands, no trade, and don’t know
how to do anything, you’re not going to turn up in Algiers looking for
work.... You come to France. There is work in France, everyone knows
that. You never hear it said that so and so, that this one or that one has left,
isn’t working, is unemployed. It just doesn’t happen. (Sayad 2004, p. 44)

Between 1962, when the war ended, and 1965, a total of 111,000
Algerians entered France. “No other European society had received
such a large settler community from its colonial empire,” notes Perry
Anderson. “A million pieds-noirs expelled from the Maghreb, with all
the bitterness of exiles,” plus over two million Algerians, a combination
that was “likely to release a political toxin,” Anderson concludes (2004,
p. 14).

On April 10, 1964, Algeria and France signed an agreement limit-
ing migration and establishing a trimester review of the permitted quota
based on the economic situation in both countries. The agreement was
similar to those signed in 1963 between France and Tunisia and between
France, Mali, and Mauritania, and the 1963 agreement between France
and Senegal. But these agreements did not prevent the number of immi-
grants from continuing to grow, rising from 1,574,000 at the end of
1955 to 2,323,000 at the end of 1965. Between 1966 and 1975, three
times as many immigrants arrived in France as had in the preceding dec-
ade. In 1972, the number of foreigners in France reached 6% of the pop-
ulation, or 3.6 million. The number of North Africans alone reached 1.1
million, including nearly 800,000 from Algeria (Bennoune 1975, p. 3).

Employers desperate to fill large labor shortages and impatient with
formal paperwork skirted official channels and recruited labor directly.
They sought legal recognition after the fact if at all. The number of
migrants who came through formal channels fell to 21% in 1965 and
18% in 1968. In contrast, 65% of the new migrants were recruited
directly by firms seeking cheap labor, and regularized after the fact
(Silverman 1992, p. 43). This pattern was the reverse of that of previ-
ous waves of European immigration. It deprived the new migrants of
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access to government services and housing that had previously facilitated
integration and assimilation. Making matters worse, violence against
Algerians, in particular, reached such crisis proportions that when faced
with the unwillingness of French authorities to prosecute the perpetra-
tors, the Algerian government (fearing for the safety of its citizens) sus-
pended further immigration to France.

The French police, for their part, kept the same system and personnel,
including Papon. Although the BAV (anticrime task force) was merged
into the regular police force, most of its members were deployed to
North African neighborhoods (Prakash 2010, p. 291). A police report
written by Papon’s lieutenant, Pierre Someveille, laid out their concerns:

The presence of nearly 200,000 persons originally from Algeria and
African countries of French expression in the Paris region.... poses a prob-
lem to the public authorities whose solution should be to deploy a policy
limiting entries combined with expulsion measures and systematic repa-
triation of all inadaptable or undesirable elements.... The control of these
ethnic groups in the social, sanitary, administrative and political domains
proves more urgent each day. (Prakash 2010, p. 293)

On July 1, 1968, France limited the number of Algerian immigrants to
eleven hundred a month, and in December the country signed another
agreement with Algeria making employment a condition of entry and
capping immigration at thirty-five thousand a year (Bennoune 1975,
p. 3). The twin issues of immigration and racism moved rapidly up the
political agenda (Silverman 1992, p. 52). Most notably, 1965 marked
the rise of Jean-Marie Le Pen as manager of the presidential campaign
of the far-right candidate Jean-Louis Tixier-Vignacour. Tixier-Vignacour
had been a member of Action Frangaise in the 1930s, a veteran of the
Vichy propaganda ministry in the 1940s, a supporter of the neo-fascist
journal Défense de I’Occident in 1952, and an advocate for the OAS,
General Raoul Salan, and Jean-Marie Bastien Thiry. Thiry was executed
in 1962 for attempting to assassinate General de Gaulle after Algeria was
granted independence. Le Pen had been a fascist street brawler in Paris
in the 1940s and a torturer in Algeria in the 1950s (Gourevitch 2011).
In the 1964 presidential race, Tixier-Vignancour pulled 5%. Later, he
and Le Pen had a falling-out, as Tixier-Vignancour believed that the
party needed to reach out to mainstream conservatives to survive, but Le
Pen disagreed and broke the alliance.
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In October 1969, a new right-wing party emerged out of the ashes
of the now-banned fascist political group Occident. The new party, or
Ordre nouvean (new order), included an array of Vichy leaders, many
of who openly expressed nostalgia for German occupation. In addition
to the Nazi collaborator, Vichy leader, and Holocaust denier Frangois
Duprat, the National Front included Victor Barthélomy, the former gen-
eral secretary of Jacques Doriat’s Parti Popular Francais, who played a
leading role in efforts to form a single Fascist Party during the occupa-
tion and establish a Nazi Europe after working with Mussolini in Italy.
Doriat and Barthélomy were critical to the establishment of “a press,
a cadre and a structure with a degree of local implantation” (Fysh and
Wolfreys 2003, p. 109). Together with Tixier-Vignancour, Maurice
Bardeche (a leading French fascist intellectual before and during the
war and Holocaust denier after), and Oswald Mosley (the founder of
the British Union of Fascists), formed the Mouvement social Européen
before collaborating with Le Pen in the Algérie Francaise and Tixier-
Vignancour campaigns.

Other members of the national leadership of the new front included
Francois Brigneau, former member of Marcel Déat’s Collaborationist
National Popular Rally (RNP); Roger Holeindre, former member of the
OAS; Roland Gaucher, former member of Déat’s RNP; Léon Gaultier,
former general secretary of the Watfen SS Division Charlemagne; Gilbert
Gilles, former adjutant in the Waffen SS Division Charlemagne and for-
mer OAS member; Pierre Bousquet, former corporal in the Waffen SS
Division Charlemagne; André Dufraisse, former member of the Parti
Populaire Frangais, who also served in the Division Charlemagne;
Jacques Bompard, former OAS supporter; and others of similar back-
ground. Concerned that their National Front’s Nazi and Vichy origins
would isolate them, Duprat advised that “explicit references to National
Socialism be dropped” (Fysh and Wolfreys 2003, p. 110).

The Ordre Nouveau used the increased visibility of North African
immigrants, the bitterness many French felt over the Algerian war, and
the May 1968 uprising to reach out to conservative voters. The most
influential Ordre Nouveau leader was the Nazi collaborator Frangois
Duprat. Duprat claimed that the “time was right to set up a National
Front, open to all extremist sects which would contest elections on
a program somewhere short of fascist revolution as a means of putting
fascists in contact with potential recruits” (Fysh and Wolfreys 2003,
p. 108). But the National Front was not fully formed until 1972, one
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year before the Ordre Nouveau was banned. To insulate the National
Front from accusations of participation in the Nazi genocide, Duprat
organized the publication and distribution of the basic texts of Holocaust
denial. After Duprat’s violent death from a car bomb in 1978, Jean-
Marie Le Pen emerged as head of the National Front. In place of appeals
for racial purity, Le Pen spoke of Europe’s superior culture and civilizing
mission and advocated the “humanitarian” repatriation of immigrants.

In 1973, Le Pen called “for a tough regulation of foreign immigra-
tion and in particular of immigration from outside Europe,” blaming
Arabs for falling wages, rising unemployment, increased crime, and the
oil crisis (Ellinas 2010, pp. 174-75). Although Le Pen received only
0.74% of the vote in the next year’s presidential election, the immigra-
tion issue moved up the political agenda. Anxious not to be upstaged
by Le Pen, the newly elected president, Valéry Giscard d’Estaing (1974
1981), designated a new cabinet position: secretary of state for foreign
workers. The first to hold this position, André Postel-Viney, suspended
both primary immigration and family reunification before leaving office
six months later, reducing the number of permanent immigrant workers
from 204,702 in 1973 to 67,415 in 1975 (Ellinas 2010, p. 172). The
ban on primary immigration was never lifted. The ban on family reunifi-
cation was lifted after being ruled unlawful by France’s highest adminis-
trative court, the Conseil d’état, in 1978.

D’Estaing’s third secretary of state for foreign workers, Lionel
Stoléru, argued that immigration was antithetical to the interests of the
nation and offered immigrants ten thousand francs each to return to
their country of origin (Silverman 1992, p. 57; Weil 1988, p. 10). While
the offer was intended for North and sub-Saharan Africans, only the
Spanish and Portuguese took Stoléru up on his offer (both groups were
happy to return home after the fall of their nations’ respective dictator-
ships). Stoléru also passed a circular (the Marcellin-Fontanet) permitting
the police to expel any immigrant who failed to furnish proof of active
employment or decent housing. “Police stepped up their presence in the
ZUPS [zones & urbaniser en priorvité or vulnerable neighborhoods] where
these young people lived. Thousands of them would soon see the inside
of police stations, courts and prisons. Many were expelled from France to
the ‘home’ country of their parents, where they had never set foot. Most
came back to France illegally, living clandestinely in their hometown”
(Begag 2007, p. 12).
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Immigrants protested these measures with hunger strikes in Valence,
Toulouse, Paris, La Ciotat, Lyon, Bordeaux, Strasbourg, Mulhouse,
Lille, Nice, Montpellier, Aix-en-Provence, and St. Etienne; walked off
the job at the Boulogne-Billancourt factory of Renault (outside Paris) in
April 1973; and with marches in Paris. “These were the first signs of a
widespread mobilization,” notes Silverman, “by foreign workers against
discriminatory legislation and racism” (Silverman 1992, pp. 49-50). In
the universities, North African students created the Mouvement des tra-
vaillenrs Arabes (MTA) in 1972. Begag notes,

Relations with law enforcement worsened. This degradation was further
aggravated by the racism of the policemen ‘repatriated’ from Algeria after
independence in 1962, many of whom had been recruited into the law
enforcement services of metropolitan France, where they set about settling
scores with the Arabs who had launched a war to gain independence and
had then come and installed themselves in France. (Begag 2007, p. 13)

In 1977, approximately thirty young people in Vitry-sur-Seine, a south-
ern suburb of Paris, attacked three policemen. D’Estaing convened the
Peyrefitte Commission to report on violence. He began the report with
a warning: “a feeling of insécurité (insecurity) ... can itself engender vio-
lence in a society where the rule of law is no longer upheld” (Peyrefitte
1977, qtd. in Terrio 2009). Police commissioners blamed “the ecol-
ogy of public housing projects marked by social anomie and class seg-
regation” and deplored the immense bleak towers and lack of green
spaces. “The city today has its Indians and its reservations,” they warned
(Peyrefitte 1977, qtd. in Terrio 2009, p. 69).

The commission’s use of the word “insecurity” to refer to the feel-
ing of unease provoked by a lawless society became standard political
parlance. Over time the term grew in political significance, even when it
did not correspond to actual crime. Between 1959 and 1979 penal sen-
tences for juvenile offenders doubled, rising from 15 to 32% (Peyrefitte
1977, qtd. in Terrio 2009, p. 70). In June 1979, the police in Nanterre,
a northern suburb of Paris, arrested dozens of young North Africans in
a sweep that did not include a single white French youth. A group of
young lawyers expressed outrage at the incident (Begag 2007, p. 13).
The same year, a terrible incident of police brutality in the Lyon suburb
of Vaulx-en-Velin further enraged Maghrébin youths. Seventeen-year-old
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Abdelkrim Tabert had developed a strategy for taunting police, winning
the admiration of other neighborhood youths. He would steal a moped
and deliberately drive past the police. On September 15, 1979, a police
patrol tried to arrest him. They surrounded him at a friend’s apartment.
Realizing that he was trapped, he slit his wrists. A shot was fired and
rumors spread rapidly throughout the banliene. As the police dragged
Abdelkrim wounded and bleeding, his brothers and friends ran behind
them. Soon several hundred North African youths surrounded the police
holding Abdelkrim. Fighting broke out and a police superintendent was
beaten. Police reinforcements arrived along with firemen, and protesters
responded by throwing bottles, stones, garbage, and bicycle parts (Begag
2007, p. 15). Throughout 1979, confrontations between young people
and police in the banlieues of Marseille, Paris, and Lyon were frequent.
In 1980 the “Rock against Police” movement was created in Paris. On
April 19, 1980, over one thousand young people assembled in a small
plot in the twentieth arrondissement to dance to music and vent their
hatred of police (Begag 2007, p. 15).

SEGREGATION AND THE POLITICS OF POLICING IN PARIS

Housing emerged as a major issue in the 1970s, especially after the
deaths of five African workers in apartment fires. Fifteen thousand res-
idents of immigrant hostels marched in 1975, protesting rents and the
rigid rules governing life in the hostels. The strike lasted until 1980,
becoming the longest strike ever outside the workplace (Silverman 1992,
p. 55). Most hostels were located in dilapidated inner-city neighbor-
hoods and were often run by speculators, slumlords, and racketeers. In
other cases, workers moved into bidonvilles or shantytowns to make
room for arriving family members. Most homes in these areas were little
more than shacks, lacking basic sanitary facilities, sewers, running water,
and electricity. In the mid-1960s, over seventy-five thousand people
were still officially classified as living in these bidonvilles (and most esti-
mate the actual number to be as much as three times that), and the num-
bers continued to grow throughout the early 1970s (Hargreaves 1995,
p. 69). The hostel-style accommodations created in 1956 to house Algerian
workers were woefully insufficient as family members began to join the
workers in Paris. In 1975, the French government shifted its strate-
gies toward the housing crisis. It stopped investing in the construction of
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hostels and began investing considerable funds in the construction of bet-
ter-quality public housing for immigrant families (Hargreaves 1995, p. 70).

However, construction lagged far behind the phasing out of the exist-
ing housing. The impetus behind building Habitations a Loyer Modéré
(HLMs, or housing projects) in distant suburbs was fear of the threat
posed by the network of Algerian bidonvilles inside Paris. Granted, some
more benevolent public officials believed that placing HLMs in the ban-
lienes near the factories where the workers were employed would reduce
overcrowding in the city and give workers access to greenery and open
spaces. In practice, however, there was little greenery and few parks were
created. The construction of HLMs in the banlienes moved immigrants
from the city center. One Algerian woman, I spoke to in Aubervilliers
remembered her childhood in Paris with nostalgia: “I could walk for
hours and hours. Paris is such a beautiful city to walk in, and everything
was accessible. Out here in the banlienes there is nothing. It is ugly here,
and it takes so long to get to Paris. I never seem to have the time.”
Another French Algerian woman I spoke with remembered the move
quite bitterly: “I grew up in the Marais. It wasn’t till we moved to the
banliene that I learned I was different. There I learned that foreigners are
poor.”

By the 1970s, the economic downturn had led to the closing of most
factories in the banlienes. As the HLMs filled with immigrants, French
tenants abandoned the area. “The French whose standard of living had
been improving began to leave the suburbs,” note Renee Zauberman
and René Lévy, and “the public agencies responsible for the allocation
of public housing filled them with former shantytown and slum-dwellers,
along with new immigrants and large families, thus encouraging spa-
tial and social segregation” (Zauberman and Lévy 2003, p. 1065). The
problem was accentuated by the distance of the banlicues from the city
center and the government’s failure to build adequate public transpor-
tation to the area, pairing, as Paul Silverstein notes, “socioeconomic
marginalization ... with spatial isolation” (Silverstein 2006). The urban
transportation network failed to keep pace with the growth of the sub-
urban population. The metro reached a small minority of the closest
suburbs, while the farther suburbs were served, if at all, by local train
service. As was the case with the urban renewal policies pursued in the
United States, the result was the increased segregation of poor immi-
grants and racial minorities in areas of concentrated poverty.
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PoLicE REFORM AND THE ACTIVATION OF RACIAL BOUNDARIES
IN THE FIRST SOCIALIST ADMINISTRATION

In 1981, the Socialist candidate Frangois Mitterrand swept into office
promising, among other reforms, to legalize immigrant organizations
and grant residency permits to all foreign workers who had entered
France before January 1, 1981. His election ended a hunger strike of
several clergy members begun the previous month in the Lyon banlieue
housing project Les Minguettes to protest the deportation of youths of
North African origin. Mitterrand also vowed to abolish capital punish-
ment, maximum-security quarters in prison, and deportation laws, and
to enact sweeping revisions of the Penal Code and Code of Criminal
Procedure. Last, he pledged to drastically reform the police force.

Many of Mitterrand’s supporters had been students in 1968, and police
reform was high on their agenda. The last wave of recruitment of police
had been during the Algerian war, when the sole actual qualification was
hatred of Arabs. The lack of accountability and professional standards had
led to massive corruption: “Many policemen were involved in illegal activ-
ities,” notes Bonelli; “some were pimps and most of them usually drunk
during their service” (Bonelli 2012, p. 5). The director of the national
police told him that “when he arrived to Paris in the early 80’s, as a young
officer, he was the only one not drinking and making sport of his service”
(Bonelli 2012, p. 5). The government (taking advantage of a wave of
retirements) implemented two major reforms. First, it institutionalized pro-
fessional standards for the selection and training of new recruits. Second,
it purchased new, more modern office equipment, vehicles, and weapons.
“It is almost impossible to compare police behavior in the 70’s with that of
today,” Laurent Bonelli insists. “This does not mean that there is no racism
or alcoholism anymore in the police; but they have disappeared as struc-
tural factors” (Bonelli 2012, p. 6; 2008). Police reform, however, was sty-
mied by the National F ront’s stoking of racial fears and resentments. As
National Front support grew, even in some traditional working class neigh-
borhoods, mainstream parties were put on the defensive.

National Front leaders attacked the government for being soft on
crime and immigration and for pursuing policies that threatened the secu-
rity of middle- and working-class French families. Didier Fassin notes,

The historic victory of the left in the general elections of 1981, after 23
years of conservative domination, provoked the restructuring of the
French political landscape, with the rapid rise of the far right and the
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weakening of the traditional right. The National Front built its success
principally on two issues, immigration and security, often mixing the two
by presenting immigrants, or their children, as the major source of insecu-
rity. (Fassin 2013, p. xiv)

To maintain relevance the traditional right took up both issues with
increased fervor. Even some Communist mayors, anxious to avoid
being out-segued on immigration and crime, accused immigrants of
engaging in drug trafficking (Ellinas 2010, pp. 172-73). Communist
leaders that had been among the staunchest defender of immigrant
rights, issued a call for the repatriation of immigrants and rejected pro-
posals to grant them voting rights in national elections (Fassin 2013,
p. 173). As politicians scrambled to out-tough each other on crime and
immigration, police reform was jettisoned in favor of a crack down on
crime in immigrant neighborhoods. For Algerians and other former
colonial subjects, the attacks bore the familiar stain of colonial oppres-
sion. Fassin notes,

In mid-twentieth-century Paris, the Algerian population, in spite of being
French nationals, were seen as undesirables, and well documented raids on
the neighborhoods where they were concentrated went along with a whole
trail of violence, harassment, racist insults and illegal detentions. The con-
tinuity running through these repressive practices towards certain sectors
of society, from laboring classes to working-class populations, and from
colonial subjects to immigrants and minorities, should not be underesti-
mated: the activity of law enforcement has always been focused on groups
whose economic and social vulnerability was easily inverted into the threat
of crime and a peril to security. (Fassin 2013, p. 216)

In the Les Minguettes suburb of Lyon, youths devised a game they
called a 7odeo. They would taunt the police, steal a car, provoke a chase,
and, just as the police came near, jump out, set the car aflame, and run.
In the summer of 1981, there were 250 rodeos. When the police killed
a young man during such a 7odeo, the neighborhood reacted forcefully.
One young man told Silverstein, “It was from the moment of police
provocations that the youth began to become aggressive.... The rodeos
were to respond to everything they had undergone, they and their
parents.... The rage they had in themselves was directed at the cars”
(Silverstein 2005). Similarly, Fassin points out, “what is manifested in
these frantic flights is past experience of interactions with the police, and
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their occasionally playful aspects should not mask the real base of irre-
pressible fear. In short, a sort of immune reaction which, unlike that pro-
duced by vaccination, allows the danger to which one is exposed to be
recognized, but does not protect one from it” (Fassin 2013, p. 9).

THE PERSPECTIVE OF RESIDENTS OF THE BANLIEUES

During a meeting that I attended in Aubervilliers in 2002, a young
Muslim (of Algerian descent) angrily accused France of hypocrisy: “We
demand ‘Republican’ flics (cops) to give the same discourse and atti-
tude [to everyone], not to treat us as slaves. The young respond [to
this unfair treatment]. We don’t have a Republican system of justice or
Republican police.... Justice does not take care of poor people like us.
I am boiling with hatred.” Another, interviewed in December 2001,
noted, “A foreigner has a state of exception from all the rights guaran-
teed the French—a different set of statutes for those who come from
the colonies—racist laws, a different set of laws, a different justice.” In
a workshop that a researcher conducted with police and prisoners, one
prisoner turned to the police and said, “It is you who has made me a
criminal.”3

French youths of Algerian descent saw continuity between police
repression in colonial Algeria and that in Paris. According to a religious
young Muslim man in Garges-1és-Gonesse,

All the major political figures in France were colonial army officers in
Algeria. Those experiences are fresh in their minds. Here it is just Algeria
in France. France’s record is worse than Israel’s. In the National Assembly
there are 560 deputies, and not one Muslim, Arab, or African. [There are
some in the indirectly elected, less powerful senate]. Even in Israel there
are Arab deputies.... Here there is continuity from colonization. It has
only been 40 years since the independence of Algeria in 1962. Someone
like Chirac was a soldier in Algeria. It is still fresh in their minds.... To
them we are still immigrants.... When the right won, the police told young
people here, OK| the party is over.

Algerians also saw continuity in the forms of violence directed against
them. A religious young woman of Algerian descent said,

There is a long history of police violence directed at Algerians. My grand-
father was tortured in Algeria. All our grandfathers were tortured in
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Algeria. It is what we all share.... [In France] we have a government that
funds police to repress us. There are fewer and fewer teachers, more and
more police. Young people face very aggressive police. It has gotten worse
and worse every day.

Another young Muslim woman noted, “The police arrive in our neigh-
borhood in large groups and are very aggressive and disrespectful. They
ask everyone for IDs.” One time she saw a boy take out his papers and
the police purposely open them and drop them on the pavement. It was
raining, so the papers got wet. He picked them up and gave them back
to the officer. “Again, the officer tried to push the young person to react,
but the boy didn’t say anything. The policeman got more aggressive and
asked for papers again. Then the police took one of the boys with him.
When this boy was released from garde a vue, he had been beaten.” The
young people in the banliene, another young Muslim woman told me:
“no longer respect the law, so they break the law.... There is an institu-
tionalization of abuse by the police. The police are supposed to represent
the law but they break the law.”

A press secretary to the Green Party presidential candidate in 2002
spoke at an event in a banlicue on the anniversary of Malcom X’s birth-
day. The event was designed to bring together blacks, of which the
speaker was one, and Arabs or Muslims in poor suburbs. He noted:

Twenty years ago, they didn’t speak of Islam; they spoke of Arabs, or
Beurs. It is ethno/racial exclusion.... Now Islam is viewed as leading to
terrorism. So, the discussion has changed to religion. But it is the same
politics, the same carrot and stick.... The French Left are so generous, they
defend the sans papiers (undocumented immigrants), never the Arabs or
blacks, never those who have citizenship. They mobilize for the sans papi-
ers. Among all the children of immigrants educated, with diplomas, none
have a position of power in France ... Until you show force you will not
have a political voice, and nothing will change.

CONCLUSION

On October 25, 2005, police chased three black and Arab youths in a
poor suburb into an electric substation and abandoned them there, to
the death of two of them. Two days later, police shot a tear gas canister
into a mosque in the same neighborhood, after two youths they were
pursuing ran inside and the guards refused to allow police to follow.
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Hundreds of worshippers, most of them women and children, gasped
for air, many hospitalized. After both incidents, the Minister of Interior,
Nicolas Sarkozy, defended the police. After the second incident, Clichy-
sous-Bois exploded. Riots spread to the neighboring banlieue (suburb),
then the next, until 280 towns were consumed by flames. After three
weeks, the government took the extraordinary measure, not taken since
the Algerian War, of imposing a nationwide curfew to quell the fires.
“Some people in pain, cut themselves,” one neighborhood organizer
told me, “these kids took all this pain and threw it outside. It was like
externalizing their internal explosions.”

In 2007, Sarkozy used his tough on crime mantle to successfully run
for president. During the following ten years, notes Malek Boutih, an
MP and former head of SOS Racism, the situation has grown worse:
“There has been a decline that is approaching irreparable. In the last ten
years, the suburbs stopped producing rioters. Now they are producing
terrorists” (McPartland 2017). On November 13, 2015, at 9:40 p.m.
gunman entered the Bataclan Theater and opened fire on the audi-
ence gathered to hear a death metal band. The massacre at the Bataclan
Theater was the highest death toll that night: 90 of the 130 dead were
killed there. Hundreds more were severely injured in simultaneous
attacks on the Le Carillon bar, Le Petite Cambodge Restaurant, La Cas
Nostra Pizzeria (17 died in the 3 attacks) and La Belle Epoque (where
19 died). The five sites were located in Paris’s most diverse neighbor-
hood: within a ten block radius of the apartment where I was living,
and where I had gone home early that night to rest. I heard the ambu-
lances, but it was not until a friend from the United States called to let
me know what had happened that I thought I also heard screams and
cries. Two assassins blew themselves up outside the St. Denis football
stadium where a guard had blocked their entrance, killing one unfortu-
nate bystander. In Paris, the dead were as diverse as the city itself and
hailed from 20 countries. In the wake of the bloodiest terrorist attack
in Parisian history, the government imposed a three-month state of
emergency.

On December 6, 2015, the National Front won 6 out of 12 regions
in the first round of regional elections. In the second round, the
Socialists withdrew its candidates from regions where it ran third, and
prevented the National Front from winning a single region. Nonetheless,
the Socialist president embraced the National Front agenda. Under the
state of emergency, extended for an additional three months, both the
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Minister of Interior (in charge of police) and local police chiefs were
granted exceptional powers, including the power to regulate or forbid
circulation and gathering in some areas, impose a curfew, close places of
gathering, impose house arrest, authorize administrative searches and
seizures, day and night, without judiciary oversight. Police conducted
4292 warrantless raids, 612 house arrests, and 1657 identity and vehicle
control stops. These measures led to only 61 terrorism-related criminal
investigations, including only 20 under France’s broadly defined offense
of “criminal association in relation to a terrorist undertaking” (Amnesty
International 2016). The other 41 resulted in lesser charges of glorify-
ing terrorism. While the government’s attempt to alter the constitution
to make the State of Emergency permanent failed, continual renewals of
the three-month state of siege turned, notes one Amnesty International
Report,

the generalized security threat into grounds for a constant state of emer-
gency. The ongoing use of disproportionate sweeping executive powers,
with few checks on their use, is resulting in a host of human rights abuses.
In the long run, the choice between rights and security that the French peo-
ple are being presented with is a false one. (Amnesty International 2016)

The French commission of inquiry into the November 2015 attacks con-
cluded in July 2016, that the state of emergency had “limited impact”
on improving security. Farhad Khosokravar, who spent decades work-
ing in French prisons observes: “For some inmates, especially those who
were only nominally Muslim and non-practicing, violent aspirations
emerge first, with religiosity—and often a very approximate understand-
ing of Islam—grafting itself onto to them later” (Khosokrovar 2015).
Amal Bentounsi, whose younger brother was fatally shot in the back
by police, and who organized a massive nonviolent March for Dignity
on the 10th anniversary of the deaths of the two youths electrocuted in
2005, concurs: “I do not wish to justify what Amedy Coubali did [the
man who shot the people in the kosher supermarket in January 2015]
but it is not mere coincidence that when he was younger his best friend
was shot in the head by police. This is what happens when there is no
justice.” It is impossible to understand the current wave of terrorist vio-
lence in France without accounting for the impact of discrimination,
racial profiling, and police violence, and abuse.
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Yet, the response of the government has been to double down on
more of the same. In the third week of September, 2017, President
Emmanuel Macron, a former Socialist, proposed new antiterrorism
measures that would, for millions of French citizens in urban areas, in
the words of Patrick Weil (a French scholar long opposed to the recog-
nition of racial distinctions), resemble “a precedent in our history: The
Native Code” (Weil 2017), the most hated and discriminatory anti-Arab
legislation in Algeria.

If political scientists are to better understand democratic governance,
they must put policing at the heart of the discussion. As this chapter
demonstrates, unless police are deployed impartially to serve and protect
the rights of all its citizens, democracy is hollow. How political author-
ities choose to deploy the police and how the police in turn exercise
power, does more than delineate the boundaries of citizenship. It also
determines the durability of democracy itself.

NOTES

1. Kedward estimates the number killed at two hundred (2005, p. 345).
Einaudi estimates the number killed at 325 (2001, pp. 347-56, pp. 349-
70). He includes legally registered deaths, legal claims pursued for those
missing, and deaths listed by medical-legal authorities. Fernandez estimates
the number at 200 dead (2012, museum exhibit).

2. House and MacMaster document 105 North Africans violently killed that
month but estimate that the number was at least 121 given the large num-
ber who never reached the morgue (2006, 160).

3. These were a series of focus groups conducted with prisoners in the juve-
nile detention center Bois d’Arcy.
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CHAPTER 3

Police as State: Governing Citizenship
Through Violence

Guillermina Servi and Jinee Lokaneeta

“We say that governments go by, and vepression stays.” CORREPI

On January 2, 2017, major Indian national newspapers reported that a
25-year-old man, Sompal, had died under mysterious circumstances, fall-
ing from the terrace of the Adarsh Nagar Police Station in the capital of
India, Delhi. The police detained Sompal on December 28, 2016 in rela-
tion to a quarrel. Subsequently, his body was found 5 kilometers (about
3 miles) from the police station in a bloodied condition. The ensuing
scandal exposed a police cover-up of Sompal’s death, to escape scrutiny
and accountability. As the story unfolded, it emerged that the Station
House Officer (SHO) in charge of the police station along with five others
transported Sompal’s body in an official car and dumped it near a Metro
Station where it was spotted by a passerby. The SHO initially denied his
role, alleging that he went on leave right after the incident, but later was
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implicated by others who admitted having followed his orders to clean up
the blood stains from the police station courtyard where Sompal fell.! The
family remains unconvinced that Sompal, the sole breadwinner in a house-
hold with aging parents who migrated to Delhi from the state of Madhya
Pradesh in search for a better living, would jump from the terrace of the
police station. Evidence that Sompal was detained and tortured by three
constables gives support to their skepticism.

Unfortunately, the death of Sompal is far from exceptional. If visible
police and other state abuses in authoritarian regimes concentrate global
media and scholarly attention, the conditions of law, human rights, and
citizen guarantees in democracies should contribute to make them a rare
occurrence. That state abuses are not a rare occurrence define a problem
that has only recently been examined. Even in societies in which demo-
cratic institutions and the rule of law have been well established for dec-
ades, the poor and members of non-hegemonic religious and other groups
often find their rights ignored, abandoned in a borderland “between min-
imal rights (or ‘resistance’) and a straight denial of rights,” as Etienne
Balibar (2008) observes (also see Schneider, Chapter 2; Dupuis-Déri,
Chapter 4). Those hundreds of millions referred to as the new “precariat,”
that neoliberalism leaves “without an anchor or stability,” as Guy Standing
(2011) describes them, seem most likely to experience abuses. Echoing
this volume’s concern with the worldwide decay of democracy, this chap-
ter explores one of democracy’s pillars: the conditions of, and exclusions
from citizenship, and the ways in which police abuse erodes fundamental
citizen rights and protections in democracy (Maranhdo Costa 2011).

With a long pedigree in political theory, the study of citizenship has
mostly focused on formal legal institutions and procedures, suggesting
the progressive expansion of rights and franchise. No less consequen-
tial, however, the grassroots, daily governing practices that shape effec-
tive access to and exclusions from rights have only recently begun to be
explored. Policing is one such salient practice as it is part of the adminis-
trative state apparatuses that categorize individuals and filter experiences
of citizenship. Police and administrative mechanisms of exclusion are at
play in democracies, from India and Argentina to France or the United
States (see Schneider, Chapter 2; Squillacote and Feldman, Chapter 6;
Davenport et al., Chapter 7). In France, the police have been strategic
in stigmatizing, criminalizing, and excluding citizens of North African
descent, as Cathy Schneider shows in this volume (Chapter 2). In the
United States, an “unprecedented” expansion of criminalization and
imprisonment since the 1970s, known in no other full democracy, has
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led to the rise of what Lerman and Weaver (2014, p. 5) characterize as
“custodial citizenship.” At a time when over a third of the population,
especially young African American males and poor citizens are caught up
in the criminal system, with over five million citizens having lost their
voting rights, citizenship is losing strength.

Acknowledging that exclusion from citizenship may adopt various
forms, in this chapter, we are interested in violent, deadly exclusions in
the modality of custodial deaths. Policing enacts technologies of gov-
ernance through which, as Michel Foucault noted, power “reaches into
the very grain of individuals, touches their bodies and inserts itself into
their actions and attitudes, their discourses, learning processes and every-
day lives” (Foucault 1980, p. 39). The reach of police agents in every-
day interactions with citizens, backed with the use of force, makes the
police one of the most widespread and decisive organs of government
and an extended node of stateness. Through localized, individualized
police interventions, the state not only asserts itself but also categorizes
individuals and groups, alternatively shaping and protecting, taking life
and letting some die—along the biopolitical rationale of modern govern-
ance conceptualized by Foucault (2003). Yet the administrative rationale
transpiring in these processes, while disciplining targeted populations, is
at odds with the rationale of self-governing citizens and can lead to their
violent exclusion—as in the extreme case of custodial deaths.

Despite the remarkable expansion of rights in Argentina and judicial
independence and progressive practices in India, everyday grassroots
governance tells a story in which historic forms of exclusion are perpetu-
ated most violently and visibly through policing. In this regard, a subject
of concern for activists and scholars alike is the tension between liberal
constitutional provisions—both in India and Argentina, and progressive
judicial rulings in India—versus the lack of implementation such that
they often end up being symbolic acts. Showing a stubborn persistence,
police abuses, torture, extrajudicial killings, and deaths in prisons and
police stations take place routinely in democratic India and Argentina,
gaining visibility only as communities mobilize and reach out to the
media. Thus, beyond significant differences in historical and institutional
trajectories, forms of social and political organization, state—society rela-
tions, and policy constraints, similarities and parallels in patterns of cus-
todial deaths seem remarkable in democratic India and Argentina.

While rooted in political theory, the chapter draws loosely on what
comparative politics refers to as the method of most different systems
comparison. We show how police governance in very different social
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and political contexts contributes to reproduce internal exclusions from
citizenship. Our findings highlight parallel mechanisms of both formal
and informal, legal and extralegal state violence, institutional practices,
and public discourse through which states regulate access to rights and
citizenship in ways that tend to remain concealed and tolerated. More
broadly, approaching the state as a series of mobile, dynamic, reconstitut-
ing governing networks, we address the persistence of police abuses and
extrajudicial killings in democracies, and the ways in which these prac-
tices regulate and reshape identities, access to rights, state power, and the
experience of citizenship.?

Violent exclusions from citizenship adopt different modalities and
traditions, often involving the definition of areas, zones, or pockets of
formal or informal suspension of the law that restrict access to the pro-
tections of rights and citizenship. While police abuses have far from
vanished from the wealthier democracies in the global North, their
pervasiveness and consequences for citizenship seem evident across the
global South. An extreme manifestation of the dynamics of police gov-
ernance, deadly police abuses expose the police’s imperviousness to the
egalitarian principles and practices of democracy and their role in rein-
forcing societal inequalities and inscribing citizenship’s boundaries.

Only in cases of outrageous evidence, after communities and civil and
human rights groups mobilize along with family members, do the media
and the authorities pay attention to custodial deaths and abuses that oth-
erwise remain in the dark. In what follows, we first revisit the main com-
ponents of citizenship and the role of policing in granting or denying
access to the actual enjoyment of rights. Next, we characterize policing
and judicial institutions, the status of democracy and rights, and simi-
lar patterns of custodial deaths in India and Argentina. As other chapters
in this book show, the modalities of violent exclusion from citizenship
revealed in India and Argentina seem to be present more broadly across
the democratic world. Our chapter draws together its implications for
the status of rights and citizenship.

CITIZENSHIP AND VIOLENT EXCLUSIONS

Citizenship carries full membership in political communities, with civic
duties, protections, and rights to participation and self-determination,
freedom of expression, movement, assembly, and access to a fair trial and
legal redress. Whether based on birth, blood ties, or naturalization, states
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stipulate different conditions to recognize individuals as citizens. Such
definitions, historical and contingent, pose structural limits to member-
ship in a political community, without which political philosophers from
Aristotle to Arendt agree that human life cannot be fully realized. Along
these lines, at the core of citizenship, Balibar (2008, p. 530) highlights
the possibility for individuals to “claim rights in the public sphere” or at
least not to be excluded from the exercise of rights.

A formal and legal category, citizenship’s key components expand
into collective identities, political membership, and social rights, which
can develop together or separately (Benhabib 2004). The compara-
tive experience of citizenship suggests that different categories of rights
may alternatively expand and contract, as well as undergo decay. This
insight elaborates upon, and qualifies, T.H. Marshall’s original view of
civil, political, and social rights as progressive, accumulated sets of rights
(Marshall 1992). Acknowledging gaps between the formal recognition
and effective enjoyment of rights, the possibility of reversals makes cit-
izenship a project under permanent construction, with access mediated
by identities and social hierarchies. While poor citizens living in ghet-
toes or shantytowns are entitled to the formal protections of citizenship,
internal forms of exclusion persist as a result of “representations, social
conditions, and political practices” (Balibar 2008, p. 530).

In conditions of abandonment heightened by a shrinking public
sphere, job market, and social policies associated with neoliberalism,
citizens experience “a double bind situation” (Balibar 2008, p. 530).
Entitled to speak up and fight for their rights and recognized as political
agents yet also “excluded from the possibility of active political participa-
tion” (Balibar 2008, p. 536) various forms of exclusion—often violent—
tend to cancel the formal recognition of their status. Contemporary
analyses of citizenship such as Balibar’s, as we can see, complicate the
progression of rights earlier described by Marshall (Balibar 2008,
p. 5306).

This is where policing enters the picture, we argue, carrying out vis-
ibly exclusionary practices. Often dismissed as instrumental, yet author-
ized to enforce laws and regulations and maintain order, police officers
have in their hands unique prerogatives including the power of arrest
and the use of force. In their everyday search to distinguish between
“productive,” “decent” citizens and criminals, police agents help to con-
struct them by imposing social hierarchies and identities onto people’s
bodies.
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Through myriad interventions, police agents place people along con-
tingent categories of race, caste, religion, class, or gender allowed access
to different levels of citizenship, or none, in ways that echo dominant
social hierarchies. These categories allow us to understand how democ-
racies can at once formally acknowledge and informally undermine
citizen rights. Recalling Iris Marion Young’s (1989) notion of differ-
entiated citizenship, Anupama Roy (2017) also points to the ways in
which a universal conception of citizenship and equality fails to recognize
the membership of a group that actually mediated such an experience.
In other words, belonging to a marginalized religious minority group
in India, for instance, may transform the very experience of citizenship
despite formal equality. Filtered by interventions that tend to criminal-
ize the lifestyles of the poor and the socially vulnerable, individuals are
selectively recognized for access to rights and citizenship or abandoned
outside the law, on a case-by-case basis. Guillermina Seri (2012), in her
previous work on Argentina, has noted the ways in which the police cate-
gorize people to sort out or construct criminals, thus separating the wor-
thy people to protect—Ia gente (the people)—from those both portrayed
and treated as threats—delincuentes (criminals). Upendra Baxi (2002)
has revisited hierarchies of citizenship in ways relevant to our study. Baxi
characterizes three sections of marginalized citizens who he calls subject,
insurgent, and gendered citizens. These groups, unlike the super citizens
who are beyond the law and the negotiating elite citizens, represent the
impoverished majority of the population: subject citizens

(...for whom the law applies relentlessly and for whom the presumption
of innocence stands inverted); insurgent citizens, often encountered or
exposed to vicious torture, whose bodies construct the expedient truths
of the security of the state; gendered citizens (women, lesbigay, and trans-
gender people, recipients, and often receptacles, of inhuman societal and
state violence and discrimination) and finally (without being exhaustive)
the PAPs-citizens, the project affected peoples who remain subjects of state
practices of lawless development. (Baxi 2002, p. 59, tn 30)

While the police may not create the societal hierarchies themselves, they
do play a role in determining the targets of their violence. Thus, while
recent critiques of citizenship have rightly pointed to ways in which cit-
izenship is mediated by particular group identities, Baxi helps us think
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about how such definitions of citizenship actually become the basis of
their interaction with the police.

How can we explain the persistence of grassroots state abuses along-
side decades of democratization and the expansion of citizenship rights?
Not just a legacy of military dictatorships or colonialism, abusive police
practices appear as “part of a model of social control” with long-lasting
historical roots (Maranhdo Costa 2011; also see Schneider, Chapter 2;
Clarke, Chapter 8). Supported on tacit acceptance, it serves to discipline
those deemed undesirable—such as the poor and indigenous, or other
marginalized identities, and to prevent them from full access to the exer-
cise and protections of citizenship. Abusive policing also targets immi-
grants, who tend to be denied citizenship and legal and occupational
status, which places them into extremely vulnerable conditions, as part of
the precariat (Standing 2011, p. 96).

While policing is not the only arena in which exclusions of rights
occurs, judicial and political actors being significant players as well, the
police do play a major role in creating and perpetuating the experiences
of exclusion from citizenship, often with deadly consequences. Going
further, we contend that this is not just about ineffectiveness but also
about exclusionary governmental regimes awkwardly overlapping with
and utilizing the institutions of liberal democracy.

Along these lines, Daniel Brinks has conjectured the existence of
informal, unwritten rules encouraging the police to kill “perceived vio-
lent criminals” and providing them with immunity in the performance of
such a “social cleansing function” (2006, p. 232). Thus, Brinks (2006,
p. 224) notes,

An informal institution that permits the killing of perceived violent crim-
inals is the operative rule in Buenos Aires and Sao Paulo. The rule of
conduct included in this institution is applied by actors within the legal
system—including the police, prosecutors, and judges—as evidenced by
cases in which clear violations of the law come to the attention of the legal
system and are not punished. The police enforce the rule through the use
of violence against complainants and witnesses, and by withdrawing coop-
eration from the courts that are supposed to supervise them. (...) For all
practical purposes, then, the rule that governs is one of impunity for police
officers who kill, at least so long as they are seen to be carrying out their
social cleansing function.
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Markus Dubber (2005), in turn, has traced the history of the police as
a patriarchal modality of governance, based not on rights but on force,
in which police agents operating in the way of a head of the house-
hold exert violence over members of the community perceived not as
resources but as nuisances, unproductive, or insurgent. Whether an
informal institution, or a parallel modality of governance, police, then,
enact distinct governmental practices that are incompatible with the
principles of democracy and citizenship but are sought to be made
compatible.

In this perspective, a major dimension of policing, we argue, is to
put individuals into different categories such as those identified by Baxi,
only some of whom are de facto recognized for citizenship protections.
As the most pervasive state organ, the police make visible a biopolitical
mechanism administering both access to and violent exclusions from
citizenship.

The persistence of violent exclusions from citizenship reflects gaps,
losses, and reversals in the actual recognition of access to rights. If citizen
exclusions of members of vulnerable groups may be more apparent in
India and Argentina, these societies are far from outliers. Growing disen-
franchisement in the United States reveals a similar trend, where a num-
ber of poor “custodial citizens” are stripped of political rights through
criminalization, and others learn to “stay invisible” to avoid police har-
assment (Lerman and Weaver 2014; also see Squillacote and Feldman,
Chapter 6; Davenport et al., Chapter 7 in this volume).

Our research exposes modalities of accommodation of violence within
liberal democratic institutions even as formal rights and safeguards
expand. As Jinee Lokaneeta (2011) has shown in her previous work on
torture in India and the United States, even Supreme Court discourses
in both contexts have been ambivalent about the use of excess vio-
lence by police, facilitating their persistent use of torture. We make the
argument here that while legal discourses may enable torture to some
extent by not defining it precisely or allowing for gaps within the law
(Lokaneeta 2011), the police ultimately govern the everyday experience
of such a regime of violence. Such violence manifests most starkly in its
use against those marginalized in society, without necessarily affecting
the formal institutional democratic and citizenship framing in India or
Argentina.

We review the main traits of policing in each country next in order
to better understand how these exclusions occur. Beginning with a brief
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introduction to the structure of policing in each of the countries to give
a sense of the extent of police interaction with citizens and citizens’ atti-
tudes toward them, we then explain the patterns of custodial deaths in
both contexts and consider the judicial and civil society response to the
patterns of police violence and abuse that remain as challenges in both
countries. In conclusion, we analyze the role of the police in enabling
the violent exclusions in the practice of citizenship.

POLICING IN INDIA AND ARGENTINA

After achieving independence from Britain in 1947, India became a dem-
ocratic constitutional republic in 1950. The Indian constitution, pro-
gressive and democratic, enshrines fundamental rights, including those
related to liberty and equality, as well as a visionary section defined as
Directive Principles, which are gradually legislated as rights such as edu-
cation and employment guarantees.

In article 246, the Indian Constitution “assigns the responsibility
of policing” to the 29 states. Each state can set its own rules for police
recruitment and governance. In turn, a central police governs seven
additional union territories, while the central/federal government can
send other armed guards to the states, from time to time. As there is
no national or federal police, the upper ranks of the state forces come
from the central government. Once recruited through the Indian Police
Service Examinations, new members of the police are sent to the states.

Despite states” autonomy to organize their policing, police bodies
in India remain modeled on the 1861 Police Act introduced by British
colonial rule. Neither the various police commission reports, nor the
work of committees, or the recent efforts on the part of the Supreme
Court have altered the structure and functioning of the Indian police,
which has undergone little change since its creation.

Similar to India, Argentina not only has 23 autonomous provin-
cial forces and the Metropolitan Police in the city of Buenos Aires but
also has the Federal Police to deal with federal crimes throughout the
national territory and the recently created Aeronautic Police, which
patrols airports. In addition, in recent years, terrestrial and naval border
patrols (the Gendarmerfa and Prefectura) have also been put in charge of
policing protests and poor neighborhoods.

In 2014, the Indian police had just over 1.7 million agents. For a
population of 1.22 billion, this leaves a ratio of one police officer for
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every 708 people (Commonwealth Human Rights Initiative 2015, p. 46;
Police Organisation in India 2008). Relatively higher in Argentina, with
one police agent for every 155 people, or 558 police agents per hundred
thousand, in the early 2000s, the number of police agents ranged from
215 to 245 thousand and private security guards from 75 to 200 thou-
sand (Pontén 2007, p. 174). While the lower number of police agents in
India may contribute toward the abuse, as we point out, the patterns of
abuse are actually similar in both Argentina and India thereby suggesting
that increasing the number of police agents alone may not lead to decline
in state violence.

Despite the much higher ratio of police to citizens in Argentina, 62.4%
of Argentine 2015 Latinobarometro survey respondents did not acknowl-
edge the police as efficient, transparent, well trained, or as respecting
human rights, and 63.6% of respondents expressed little to no trust in the
police.? Distrust seems higher among citizens from vulnerable groups, as
70.6% of respondents self-identified as black and 71.7% of respondents
self-identified as indigenous had little to no trust in the police.

Distrust of the police has deep roots in Argentina. Already in the early
twentieth century, torture of criminal suspects was known as a police
routine (Rejali 2008). Police abuses targeted immigrants, the poor, and
political dissidents (Kalmanowiecki 2000; Caimari 2009). Starting in
1930, a series of coups d’états opened half a century of military rule and
states of emergency. Conditions worsened in the 1960s, as the National
Security Doctrine encouraged the identification of some individuals as
“internal enemies.” Placed under military control, police forces partici-
pated in kidnappings, torture, and killings. Abuses with police participa-
tion in Argentina escalated under the 1976-1983 military dictatorship,
reaching genocidal proportion with 30 thousand forced disappearances,
hundreds of clandestine death camps, and hundreds of thousands of
exiles. Understandably, decades after the return of democracy, citizen
distrust of the police continues in Argentina.

In the 2010-2014 World Values Survey, 23.2% of Indian respond-
ents report to trust their police “A great deal,” in contrast to only 4.1%
of Argentines (World Values Survey 2012, 2013). Yet on other meas-
ures Indians have similarly negative evaluations of their police forces.
Reports by human rights groups have noted high levels of distrust in
the Indian police, including a 2005 survey in which 87% of respondents
said the police were corrupt and 75% reported to have received poor
quality service (Human Rights Watch 2009, p. 18). Custodial abuses
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and violence disproportionately affect the poor and socially vulnerable,
including migrants, religious minorities (Muslims and Christians), lower
castes, women, and tribals. Along these lines, three Directors General
of Police, Sanjeev Dayal (Maharashtra), Deoraj Nagar (Uttar Pradesh),
and K Ramanujam (Tamil Nadu) recently admitted that minorities, in
particular Muslims, have a “trust deficit” toward the police. Muslims,
a newspaper report notes, “see them [the police] as ‘communal, biased
and insensitive.... ill-informed, corrupt and lacking professionalism.””*

Despite such negative evaluations of current policing practices,
democracy and the rule of law made a significant, positive difference in
Argentina since 1983 and in India after the emergency period (1975-
1977). After enduring the longest and most brutal military dictatorship,
Argentine citizens saw the 1983 redemocratization as a sign of hope
to end state abuses, linking democracy to the rule of law, justice, and
human rights. Following his inauguration, President Radl Alfonsin sum-
moned a group of notables to investigate abuses, kidnappings, murders,
and forced “disappearances” carried out by the dictatorship. Supported
with testimonies and evidence gathered in the commission’s final report,
Nunca Mds, by the mid-1980s, historic human rights prosecutions of
members of the 1976-1983 military juntas raised expectations that state
abuses would become a bad memory from the past.

In the following years, Argentine law redefined security as the protec-
tion of the Constitution and human rights, while the 1994 constitutional
reform incorporated international human rights agreements into the
constitution. Over the last two decades, historically marginalized groups,
including women, citizens of indigenous descent and other ethnicities,
linguistic minorities, regional migrants, gay, lesbian, bisexual, and trans-
gender citizens all made significant strides in gaining legal protections, a
process in which Argentina has been at the forefront (see Fig. 3.2).

India’s recent experience with democracy and human rights abuses
has been somewhat different than Argentina’s. One way to think of
state abuses in postindependence India is in terms of three main phases.
First, in the immediate aftermath of freedom and partition (that was
an extremely violent event), there was a lot of support for the Indian
state to respond to the challenges of the new postcolonial state (1947-
1960s), even if challenges to the new state continued in parts of the
country. However, by the 1960s, faith in the government was chal-
lenged by the Naxalite movement inspired by the Maoists that gained
some support among students and intellectuals alongside peasants and
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the anti-inflation, anticorruption Total Revolution—Jay Prakash Narain
Movement that almost directly led to the imposition of Emergency in
1975-1977 by the then Prime Minister Indira Gandhi.

This period (the second phase) is particularly important for under-
standing human rights abuses that led to institutional demands for
police accountability. While torture and custodial deaths/extrajudi-
cial killings have been a part of postcolonial India, the emergency for-
mally allowed for the suspension of the key, fundamental rights of life
and liberty enshrined in the Constitution, thereby making it substan-
tively easier to commit human rights abuses of the most brutal kind. In
the post-emergency period (1980s-today), there are areas of the coun-
try which have experienced high levels of conflict, such as the North
East, Kashmir (since independence), and parts of Central India (since
the 1980s-1990s), that often report a complete flouting of the rule of
law and constitutional protections, either through specific exceptions
or extraordinary laws (many of which have been upheld by the Indian
Supreme Court, thereby mediating its role in upholding rights and the
rule of law) (Singh 2007; Lokaneeta 2011). Yet, more than just an issue
in conflict areas, or a memory from colonial times, the use of torture
and custodial deaths in routine criminal cases have continued throughout
independent India.

Despite decades of democratization, human rights policies, and—in
the case of India—reaffirmation of an autonomous, democratic, post-
colonial state, in both Argentina and India policing remains linked to
torture, extrajudicial killings, and custodial deaths. No doubt the institu-
tional legacies of colonial and authoritarian violence run deep. Still, con-
sidering the significant transformations and reforms over recent decades,
these legacies cannot explain the persistence of state abuses, whose mani-
festations lie in the modalities of exclusion from citizenship in democracy.

Reform and enforcement attempts in both countries with regard to
torture and abuse have been clearly insufficient, while patterns of abuse
suggest the existence of formal and informal mechanisms of violent
exclusion from citizenship, as we see next.

CusTtoDIAL DEATHS IN INDIA AND ARGENTINA

The individual stories and public data on the scope of police kill-
ings and custodial deaths in both countries are available to us because
of the work of local and national activists. Sompal’s case mentioned at
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the beginning of the chapter is a reflection not only on state violence in
India but also on the responsiveness of civil liberty and democratic rights
groups, as well as on state initiatives such as the National Human Rights
Commission (NHRC) and the jurisprudence on custodial deaths. Only
rarely do custodial deaths of migrant fruit sellers dominate the national
media or garner prompt attention of the NHRC or the police. Unusual
aspects of Sompal’s case include receiving front-page coverage in national
newspapers after a whistleblower from within the police department
leaked the news of the cover-up. The case became known after a passerby
found Sompal’s body and the Investigating officer (10) discovered that
Sompal was last seen in the custody of the police.

Sompal is believed to have escaped to the terrace of the police station
and from there, the official investigations remain unsure about whether
he jumped to avoid further torture or was pushed by the police; the fam-
ily suspects the latter. Sompal’s elder brother Deena Zamadar reportedly
told the newspapers, “We suspect that the policemen threw him down
from the terrace due to which he died. The final probe report is still
awaited.”®

The IO informed the higher police officials who confirmed the role
of the police through an internal investigation. Amazingly, the police
department took immediate action. Six police officers were suspended,
and cases were filed against them for charges including wrongful con-
finement and murder.® In addition, the main human rights complaints
and monitoring committee, the NHRC, took up the case suo moto on
January 2 and asked the Delhi Police Commissioner to submit a detailed
report including postmortem, inquest, and video CD of the postmortem
magisterial inquiry report within six weeks.”

Less unusual in the Sompal case, however, is its routine character, side
by side with a number of custodial deaths of suspects for theft or minor
quarrels. This seems clear in the study of custodial death cases since 1980
done by People’s Union for Democratic Rights (PUDR), a democratic
rights group. In this light, Sompal’s death personifies the routineness in
this modality of state violence excluding certain kinds of individuals—
poor and migrant—from citizenship. Indeed, in news reports regarding
Sompal, journalists mentioned two other cases from 2014 to 2015 in
Delhi. In 2014, Manoj died of asphyxia while being tortured for confes-
sion related to a firing incident, and in 2015, Shahnawaz Chudhury died
due to police beatings and resulting asphyxia in a police van after inter-
vening in a fight between a couple and the police.?
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A concerted effort by national and international human rights groups
to monitor human rights violations in India expanded during the emer-
gency (1975-1977) and post-emergency years. Indeed, the document-
ing of custodial deaths in Delhi by groups such as the PUDR and the
People’s Union for Civil Liberties (1981) appears to be a result of such an
impulse. Data is available only for deaths in police stations and prisons, as
the Asian Centre for Human Rights collated the NHRC data on torture
and deaths in custody between 2001 and 2011. The report notes that
about 1504 persons died in police custody during this period (over 150
per year) and that 12,727 died in judicial custody between 2001-2002
and 2009-2010 (1414 per year) (Asian Centre for Human Rights 2011).

Such attempts to collect data and demand accountability clash against
the official denial of the role of torture in custodial deaths. The police,
as the PUDR 1980-2004 reports show, often create myths about how
people died while in custody (PUDR 1994, 2000, 2004). Often, they
claim that the person escaped and died in an accident or committed sui-
cide on the railway tracks. As in the Argentine case discussed below, the
police come up with improbable stories of suicides of people in custody.
Thus, Vikal Kumar Adhana’s death, a PUDR report noted, was charac-
terized as a suicide despite the fact that he was tied to “a rope fashioned
from a floor mat and suspended from a vertical bar of the cell” (PUDR
2000, p. 10). Illness is also a major reason offered to justify deaths, even
though family testimonies and fact-finding reports by PUDR and oth-
ers show that the victims were perfectly healthy before being detained or
under medical treatment, with medication that should have been admin-
istered by the officers in charge.

Cases of torture, custodial deaths, and extrajudicial killings in India
take place in routine criminal cases, as well as in conflict areas fighting for
autonomy or basic rights, and in situations where citizens, often religious
minorities, are subject to extraordinary laws as terror suspects. In this
regard, Indian constitutional provisions enabling the use of preventive
detention, extraordinary laws upheld by the Supreme Court as necessary
for dealing with terrorism and conflicts, and ambiguities in routine law
are all conducive to abuses.

Custodial deaths are also frequent in Argentina, where community
organizing and media scandals following police killings of the young
and poor have given abuses visibility. One of the first milestones, in this
regard, was the Ingeniero Budge massacre, when police officers executed
three youths in May 1987 in Greater Buenos Aires. Another case, which
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took years and had important institutional repercussions, was the murder
of teenager Walter Bulacio in Buenos Aires, after his detention outside a
rock concert in 1991.

Like countless other youths, Walter was detained in a 7azzia or police
raid, in a surprise, preventive roundup for background checks. His
death in custody triggered massive protests and demands for reform.
Katkaesque, the near 200 courthouse steps and 22 years undergone
for the Bulacio case to reach trial, with its myriad judges, courts, and
prosecutors, is dismal (Verdd 2009; CORREPI 2012; CELS 2013).
Considering that the Bulacio family was sponsored by major human
rights organizations and their lawyers, it is hard to imagine that any-
one other than extremely privileged Argentine citizens would be able to
afford the time and resources involved in seeking redress when one looks
at what Verdu rightly describes as “Walter’s labyrinth.”

Arbitrary detentions, the use of police stations to hold prisoners, cit-
izens held in prison without a judicial sentence, and extrajudicial kill-
ings by the police have been repeatedly reported in Argentina by human
rights organizations, especially the Center for Legal and Social Studies
(CELS) and the Coordinator against Police and Institutional Repression
(CORREPI). The latter, in particular, was established in 1996 with the
purpose to document and resist forms of police and institutional violence
in democracy. One distinctive contribution made by CORREPI has been
documenting deaths at the hands of police, from an initial list of names
in a notebook gathered by the mother of one of the victims to the cur-
rent database with national scope and recognition. Drawing on media
reports and testimonies, CORREPD’s archive includes over 4600 doc-
umented arbitrary deaths since the start of redemocratization in 1983.
Listing the names of the victims and circumstances of their death brings
light to the otherwise opaque state violence targeting vulnerable citizens.
If sobering, the list is incomplete, just the most visible layer of a mass
of killings by state agents that the organization describes as “enormous”
(CORREPI 2015a). Killings by the police and prison guards often
go unreported or recorded under generic data on homicides (CELS
2016, pp. 95, 169-72). Reporting is more accurate in larger cities with
stronger human rights organizations and traditions, while “entire prov-
inces” remain mostly in the dark, as only a handful of resonating cases
become known through the media (CORREPI 2015b).

A cursory look at cases in the database assembled by CORREPI
(2015Db) reveals patterns of violent forms of exclusion from citizenship
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that parallel those in India. Thus, we learn that on October 26, 2013,
17-year-old Jorge Daniel Reyna was found dead in the police station of
Capilla del Monte, Cérdoba, the same day he was arrested. The police
report described Jorge as having committed suicide by hanging with
his jacket. Both his mother and friends, however, found hematomas in
Jorge’s eyebrows, cheeks, shoulders, arms, and legs, as well as scars and
other signs of having been beaten up. Just days before his death, Jorge
had declared at the local courthouse that the police forced him and oth-
ers to steal. As elsewhere in Argentina, the police are known for forcing
poor teenagers to steal and sell drugs, both to profit from the activi-
ties and then to arrest and torture the youths to prove their efficiency
in fighting crime. Differently from India, where judges and prosecutors
exhibit significant independence, independent judicial actions are the
exception in Argentina. In this case, the prosecutor who took Jorge’s tes-
timony had personal ties with the governor (CORREPI 2013). Protests
following Jorge’s death were met with police repression and arrests, as
his friends underwent harassment and threats by the police (CORREPI
2013). Yet, protests continued, demanding the prosecution of those
responsible for the death of Jorge and others.

Jorge’s case is not isolated. CORREPI records similar deaths, all of
them badly disguised as suicides, in the province of Cordoba alone. The
pattern extends to those in prisons and juvenile detention centers. For
example, in 2013, 17-year-old Guillermo Palleres was found dead in a
juvenile detention center, and both Verénica Castano, a young woman,
and 23-year-old Ivan Rivadero were found dead in their prison cells. In all
of these cases, the authorities alleged suicide whereas relatives and human
rights organizations insisted that these deaths followed beatings and tor-
ture. Thus, in Argentina, as in India, torture and custodial deaths are
symptomatic of larger patterns of police abuse that continue with impunity.

Characterizing “everyday repression as state policy,” CORREPI’s
database offers a sense of the scope of violent exclusions from citizen-
ship in Argentina. Main forms of violence include trigger happy killings
or extrajudicial executions (46%), the death of persons in custody—
often following torture (39%), killings of protesters (2%), the murder
of family members by state agents with weapons provided by the state,
staged shootings and other crimes (1%), and forced disappearances
(4%) (CORREPI 2016). Routine repressive modalities include political
policing, the policing of protests, arbitrary detentions, the use of police
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stations to hold prisoners, and citizens held in prison without a judicial
sentence.

In ways paralleling India’s Sompal case, only under public pres-
sure will the state acknowledge cases of abuse. While killings by the
Argentinian state intensify during crises, as in 2001, 2009, 2010, and
2014, and there is a deep continuity between governments, some of
them have administered more deadly violence. Over 3000 deaths, 65% of
CORRE-PI cases, took place during the presidencies of Nestor Kirchner
and Cristina Fernandez de Kirchner (2003-2015), accompanied by doz-
ens of forced disappearances and protesters killed. In Argentina, deaths
while in custody take place in prisons, police stations, police vehicles, and
other improvised sites of detention and amount to 39% of the cases doc-
umented by CORREPI. Following beatings, torture, or fires set to pro-
test or ask for assistance, similar to India, these deaths are often staged as
suicides (CORREPI 2016; CELS 2016, p. 194).

ACCOUNTABILITY FOR POLICE ABUSE AND DEMANDS
FOR CHANGE

Reproduced and amplified by the media, the employment of myths in
police reports to deny the use of torture is common in both Argentina
and India. If some reporting suggests that it is becoming increasingly
difficult for the Indian police to sustain these narratives in custodial
death cases, this has not yet helped to eliminate a pattern of impunity.’?
Both in India and Argentina, the institutional response to abuses fol-
lowing demands of civil society groups and movements has been signif-
icant though inadequate. In post-emergency India (1977), the rise of
civil liberties and democratic rights groups systematically took up the
issue of custodial deaths, especially extrajudicial killings or fake encoun-
ters (where the police portray the killings as the result of a shootout
between them and the escaping or attacking militant). The passage of
the Human Rights Act in 1993 and the creation of the National Human
Rights Commission in 1994 (and subsequently State Human Rights
Commissions) initiated a visible state response in favor of rights protec-
tion. Regarding torture and custodial deaths, the NHRC mandated that
every custodial death was to be reported to the Commission within 24
hours of its occurrence, along with a subsequent enquiry report into the
custodial death and video of the postmortem. The number of deaths in
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police and judicial custody appear in an annual report of NHRC. This
directive has led to the creation of an archive on custodial deaths but not
to the decline in the cases, as discussed below. The 1990s also saw the
creation of a custodial jurisprudence on torture and custodial deaths that
highlighted the continuing challenge for the judiciary of how to address
the question of torture.

The role of the judiciary in investigating and denouncing police abuse
has been significant in India, favored by the country’s tradition of judi-
cial independence. As we can see (Fig. 3.1), the CIRI index captures the
judges’ independence from the executive power or the military, including
dimensions such as job stability, the possibility for the judiciary to chal-
lenge other government branches in court, or lack of corruption, where
a score of 2 represents independence and a score of 0 conveys strong
obstacles to the independent action of the judiciary.

Echoing these trends, 30.5% of Indian World Values Survey respond-
ents report trusting their judges “A great deal,” a view shared by only
2.9% of Argentines. A telling though not surprising gap, considering
how decades of military dictatorships undermined judicial independence
in Argentina. Never fully recovered, judicial independence deteriorated
during the 1990s under the pressure of the executive power and then,
again, in the 2000s, as reforms of the Judicial Council made Argentine
judges more dependent on political authorities and limited their checks
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on the executive. In recent years, designations of new judges stalled,
leading to over a 20% rise of temporary “surrogates” whose job stability
depends on political authorities. Unfortunately, surveys suggest that judi-
cial independence has been steadily deteriorating in India as well since
the turn of the century and the court occasionally refers to its own fail-
ure in certain areas. Regarding abuses, even the Indian Supreme Court
has accepted the fact of high levels of custodial deaths and its own ina-
bility to check them. In the oft-cited DK Basu case in 1996, the Court
notes:

Experience shows that worst violations of human rights take place during
the course of investigation, when the police with a view to secure evidence
or confession often resorts to third degree methods including torture and
adopts techniques of screening arrest by either not recording the arrest or
describing the deprivation of liberty merely as a prolonged interrogation.
A reading of the morning newspapers almost everyday carrying reports of
dehumanising torture, assault, rape and death in custody of police or other
governmental agencies is indeed depressing. The increasing incidence of
torture and death in custody has assumed such alarming proportions that
it is affecting the credibility of the Rule of Law and the administration of
criminal justice system. The community rightly feels perturbed. Society’s
cry for justice becomes louder.!°

Such a judicial assessment remains relevant today.

Several commissions have examined the issue of police reform in
India; national police commissions brought out eight reports between
1977 and 1981, the fourth of which focused on torture.!'! The reports
recommended structural reforms of the police, including making
appointments and transfers politically independent; increasing infrastruc-
ture and facilities; reducing the caseload of the police; providing efficient
supervision over the lower rungs; and training officers in human rights.
In 2006, the Supreme Court also accepted a Public Interest Litigation
(PIL)—a mechanism through which the higher courts are approached
for advancing fundamental rights of citizens and issues of broader pub-
lic concern—and called for immediate changes to strengthen police inde-
pendence and accountability.!? The Court recommended the creation
of local and state public complaints authorities to receive and investigate
complaints from the public about custodial violence, arbitrary arrest and
detention, rape in custody, and police excesses. Noting that “the basic
and fundamental problem regarding the police [was] how to make them
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functional as an efficient and impartial law enforcement agency fully
motivated and guided by the objectives of service to the public at large,
upholding the constitutional rights and liberty of the people,” the Court
ordered that its recommendations should be instituted within the same
year (2006).13 Overall, however, the police reform process in the postin-
dependence period has been largely unsuccesstul.

In 2013, an amicus curiae petition raised questions about whether
Court interventions have been useful since “despite the repeated judg-
ments and directions passed by this Hon’ble court ... the implementa-
tion by various States appears to be lax, resulting in a steady stream of
cases of gross custodial violence.”!* Thus, when acknowledging custodial
deaths, the police and official versions treat them as a result of anything
other than torture. For example, the National Crimes Research Bureau,
an official body, reports that deaths in police custody are primarily due
to suicides (25%), hospitalization/treatment (27%), illness (18.8%), and
occurring during the production process in courts/journey connected
with investigation (15.6%) (Lokaneeta and Jesani 2016). In such a con-
text, the relationship of police to violence and torture is often lost and
the reasons for custodial deaths never fully investigated. Even landmark
cases in the Indian Supreme Court regarding the issue of custodial tor-
ture and deaths failed to translate into prosecutions of police or other
state officials or a decline in the numbers of deaths each year. The main
areas of intervention have been compensations for custodial deaths by
the NHRC, state human rights commissions, or the courts, rather than
recommending prosecution (Lokaneeta and Jesani 2016; Ramakrishnan
2013).

In the meantime, protections from killings and political torture by
the government, captured here by the V-Dem Physical Violence index,
illustrate the dramatic, positive impact of Argentina’s redemocratization
in 1983 in terms of access to rights, as well as India’s drop and recov-
ery after the emergency period. The Varieties of Democracy database
defines physical integrity as “freedom from political killings and torture
by the government,” which stands as the most important of all liberal
rights in explaining conditions of political competition and government
accountability (Coppedge et al. 2017). While, as the graph below shows,
Argentine physical integrity protections are now higher than India’s and
closer to OECD countries standards (included for comparative pur-
poses), both countries show some decline over the last decade, as the
cases and trends discussed in this chapter illustrate (Fig. 3.2).
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In cases such as Sompal’s, the actual working of the police, the judici-
ary, and the state in the context of torture and custodial deaths becomes
apparent both in India and Argentina. It reveals the ways in which,
despite institutional initiatives, the police still determine how the citi-
zen/subject are treated in their everyday functioning and the exclusions
and violence that they are able to initiate and accommodate.!®

CONCLUDING REMARKS

Exposing a generally neglected dimension in the study of citizenship, the
police play a decisive role in the de facto inclusion or exclusion of indi-
viduals from access to rights and citizenship. In their everyday search to
distinguish between “productive citizens” and criminals, police agents
impose social hierarchies and identities onto people’s bodies, differenti-
ating between higher and lesser forms of life and making decisions on
their fate. Through distinct forms of governance, part of a biopolitical
mechanism through which the state sorts out individuals prior to the
legal recognition of rights, formal and informal police rules and proto-
cols tend to criminalize the lifestyles of the poor and the socially vulnera-
ble. Thereby, cases such Sompal’s—young, male, poor migrant—have to
be understood not as isolated instances but as emerging out of the role
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that police play as a site of state power in enacting hierarchies of citizen-
ship shaped as much by law and society as by unwritten rules. Only those
ranking higher in the hierarchy are granted full rights in a biopolitical
device implicitly allowing for the annihilation of those deemed worthless
or dangerous.

In a way that questions beliefs regarding the progress of democracy
and rights, patterns of custodial deaths, and other modalities of police
abuse expose how citizen rights can be significantly eroded even when
the formal, legal guarantees of citizenship are in place. In patterns that
are replicated across countries, in this case, the most different exam-
ples of Argentina and India, police practices help to classify people into
worthy members of the community whose lives deserve to be protected
and others deemed worthless or a threat. Violent police practices need
to be scrutinized for their consequences for citizenship. As Lerman and
Weaver show for the United States, repeated experiences of neglect or
mistreatment by state institutions teach citizens about their precarious
standing and the behaviors that should be “off-limits to ‘people like
them’,” with dire consequences for citizenship (Lerman and Weaver
2014, p. 15).

Echoing broader concerns with exclusions from citizenship in the
literature (e.g., Balibar 2008; Baxi 2002; Lerman and Weaver 2014;
Brinks 2006; Maranhao Costa 2011; as well as Schneider, Chapter 2;
Dupuis-Déri, Chapter 4), this chapter argued that police agents admin-
ister access to rights and citizenship by bypassing the formal recognition
of citizen rights and protections, using their impressive prerogatives,
which include recognizing or denying rights and taking life. While cit-
izenship studies have in recent years pointed to the exclusionary prac-
tices of citizenship enacted on certain sections of society, this chapter
focuses on the role of the police in enabling such practices in everyday
governing manifesting at times in custodial deaths. The particular tra-
jectories of institutional frameworks and activist initiatives in Argentina
and India determine the distinct ways through which such practices
occur in these two contexts but they both reflect similar patterns of
custodial violence in democracies. The mechanisms through which that
happens are more fluid in democracies, where formal institutions have
at once the ability to accommodate violence even as they deny or con-
trol it. The police help govern these practices along existing citizenship
hierarchies.
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CHAPTER 4

Development of the Concept of “Political
Profiling”: Citizenship and Police
Repression of Protest in Quebec

Francis Dupuis-Déri
Translated by Savah Igelfeld

Within contemporary liberal states, police practices raise many questions
about democracy, citizenship, and fundamental rights often overlooked
in political science studies of democracy. One particular area of concern,
increasingly present in public debates and academic reflections, has been
the degree to which police actions correspond with the liberal demo-
cratic ideal of police neutrality with respect to diversity of racial, social,
and political categories (the problem of discrimination or “profiling”)
(Jones et al. 1996; Ward and Stone 2000; Sklansky 2008; see also Bayley

This text is a slightly revised and updated version of the author’s article published
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2006; Schneider, Chapter 2; Seri and Lokaneeta, Chapter 3; Davenport
et al., Chapter 7).

This issue is even more significant at a time when police interven-
tions have become more numerous and more repressive, as has been
the case in established liberal democracies over the last fifteen years or
so, in response to waves of mobilization and protest, in particular,
by the alter-globalization movement (Fillieule and della Porta 2006;
Waddington 2007; Fernandez 2008; Jobard 2008; Starr etal. 2011;
Dupuis-Déri 2013a; Wood 2014). For example, during large inter-
national summits, the number of mobilized police is in the thousands
(often more than 10,000). They obtain budgets of several hundreds
of millions of dollars and regularly carry out hundreds of arrests, even
more than a thousand for a single protest event (see Dupuis-Déri 2013a,
pp- 261-62, Appendix, tables I and II).

In Canada, like in many other established liberal democracies since
the beginning of the 2000s, police have moved from managing pro-
tests using the “negotiated management” approach (favoring commu-
nication and exchange of information, route negotiation, and putting
marshals in place to maintain order), to an approach of “strategic inca-
pacitation” (King 2004; Sheptycki 2005; Shantz 2012; Wood 2014).
This new approach to protest management aims to reduce, as much as
possible, protesters’ capacity for action during mobilizations considered
to be “radical,” mainly by means of mass arrests, including those made
before the beginning of a demonstration (for a more global perspective,
see Waddington 2007, p. 118ff). The decision to apply or not apply the
label “radical” to a protest is a form of “political profiling” that limits the
freedom of speech of some citizens based on their political ideas.

Yet Canada is an established and stable liberal parliamentary democ-
racy, where the police forces are generally respected as a global model of
professionalism, efficiency, and probity. Canadian police officers are reg-
ularly sent abroad on training missions, under the United Nations’ man-
date, to countries such as Haiti. Thus while, political profiling can imply
much more violent—and even lethal—police actions when it occurs in
contexts of armed struggle and civil war (e.g., Schneider, Chapter 2),
such is not the case in Canada. In Canada, political profiling and subse-
quent police repression of selective protests refers to police actions that
are not lethal and not even necessarily illegal, but are nevertheless arbi-
trary, politically motivated, and aim to silence the public voice of some
citizens based on their political perspectives.
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Moreover, the protesters that police profile and target in Canada are a
relatively powerless social movement, despite their claims to be “radical”
(i.e., “anticapitalist” or “anarchist”). Yet the new twenty-first century
Canadian anarchists are systematically labeled as “violent” by the author-
ities and the media. For example, while putting together information
about people who might protest against the G20 Summit in Toronto
in 2010, the Integrated Security Unit Joint Intelligence Group (2009,
pp- 6-7) produced An Investigative Baseline for the Primary Intelligence
Investigative Team, in which “anarchism, anarcho-syndicalism, nihilism,
socialism, and/or communism” were identified as the “radical ideolo-
gies [embodying] potentially serious public safety challenges,” underlin-
ing which “it is instructive to note that anarchists pursue a destruction
of law, order and government as a precursor to the imposition of anar-
chy” (emphasis added). This is a clear case of “threat amplification”
(Monaghan and Walby 2011).

However, no anarchist group in Canada is close to having the capac-
ity to destroy any government. Nor do they have any serious plans that
aim toward such a goal. Indeed, they do not even have the capacity to
bring more than a few hundred people into the streets. Today Canadian
anarchists’ so-called violent deeds are limited to: drawing graffiti; drop-
ping banners; toppling road-cones, trash-cans, and street-fences; smash-
ing a few windows of corporate stores; and, sometimes throwing things
at police who are in full riot gear (helmet, shield, battle dress, etc.), such
as stones, empty bottles, sometimes vegetables, and even ... snowballs.
Although all of this is illegal, it is not clear that it justifies mass arrests
of hundreds of protesters. Indeed, the disproportionate police repression
raises important questions about the political function and motivation of
police actions and their implications for citizens’ political rights to free-
dom of assembly and freedom of speech.

It is not only in reaction to this situation, but also in the context
of the growth and intensification of mobilizations in Quebec (alter-
globalization movement or the student movement), that human rights
organizations and militant groups drew on the concepts of racial profil-
ing and social profiling to propose the concept of “political profiling”
to both designate and denounce these police practices. According to
Goyette, Bellot, and Sylvestre: “profiling is based on stereotypes. That
is how these groups are so extensively monitored, inspected, arrested
and judicialized, even when there is no criminal behavior involved”
(2014, p. 402). It is, therefore, a form of police abuse; that is, “police
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actions that may or may not be ‘illegal’ but severely limit selective cit-
izens’ rights, receive minimal punishment (limited accountability), and
may play a role in maintaining (or promoting) particular political and
economic objectives” (Bonner et al., Chapter 1). It raises serious con-
cerns about citizenship since it contradicts fundamental rights, neutral-
ity of law enforcement, and limits freedom of assembly and of speech.
In its strongest form, profiling refers to when the police crack down
on individuals solely on the basis of their racial, social, or political iden-
tity, even if they do not commit any wrongdoing. In its weaker form, it
includes when protesters do commit a wrongdoing, yet profiled individ-
uals are more rapidly and more harshly punished than others who com-
mit the same acts, but whom the police are not watching as closely. In
both cases, political profiling raises legal, social, and political questions in
which police actions expose the boundaries of citizens’ rights.

This chapter uses process tracing to examine the emergence of the
concept of political profiling in Quebec, with special attention given to
the city of Montreal. More precisely, this chapter reveals the kind of rela-
tionship that existed between the police and social movements when this
new concept was brought forward into the public arena, and how other
concepts contributed to the proposal of this term. This discussion will
reveal how institutions and actors close to social movements or actively
engaged in them, succeeded in changing public discourse by introduc-
ing a new concept that widens our understanding of police abuse and its
implications for democratic citizenship.

Porice AND THEIR “CLIENTELE”

Studies and research done on the history of police reveal that their atti-
tudes and behaviors are strongly influenced by their perception of the
categories or groups that make up their “clientele.” This refers to the
categories or groups that require attention because of their racial, social,
and political characteristics (real or perceived). The authorities tend to
explain that this is a rational attitude, given that these categories of peo-
ple are presumed to be precisely those that create problems in society,
such as higher rates of transgression, crime, violence, etc. Specialists also
explain this phenomenon by identifying several factors: The history of
the police, for example in colonial and post-colonial contexts (Rigouste
2012, pp. 19-54; Schneider, Chapter 2; Clarke, Chapter 8; Miiller,
Chapter 9); prejudices of the police officers themselves, and the process
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of acquiring and confirming those prejudices (Wilson et al. 2004); the
categories to which the police officers themselves belong; professional
training and organizational structure of the police; relations between the
police and other organizations (political power, economic power, the
media, etc.); local or national experience and the transfer of knowledge
among police forces (van Maanen 1978; Monjardet 1996; Loubet del
Bayle 2006; Miiller, Chapter 9).

Recent analyses of relations between the police and social move-
ments have shown that police officers make a binary distinction between
a “(good) protester and [...] (bad) rioter” (Jobard 2008), or the rea-
sonable and respectable protesters, on the one hand, and protesters who
are unreasonable, on the other hand, thus not very respectable and even
problematic when it comes to maintaining order (Favre 1990, p. 157;
Fillieule 1997, p. 312; della Porta and Reiter 1998, pp. 24-27; Fillieule
and della Porta 2006). These stereotypes function as a guide for action.
The police generally behave more tolerantly and respectfully toward
respectable protests and more intolerantly and repressively toward pro-
testers perceived as being irrational and reprehensible; they see the lat-
ter as engaging in straightforward criminality without a political basis
(McClintock et al. 1974).

THE RELATIONS BETWEEN THE POLICE AND SOCIAL
MOVEMENTS IN CANADA AND QUEBEC

The police in Canada have always kept potentially subversive groups
under special surveillance (Parnaby and Kealey 2003), even though,
until the beginning of the twentieth century, it was often the army that
was sent into the streets to contain disorderly crowds (Parizeau 1980;
Dupont 2011). More recently, two director generals of the Stireté du
Québec (Quebec provincial police) publicly stated that the police dis-
tinguish between different categories of protesters. Florent Gagné (in
Courrier international, April 11, 2001), shortly before the Summit
of the Americas in Québec City in 2001, shared his thoughts with the
media about three types of protesters

[T]hese protesters are divided into 3 groups. There are, first of all, the
‘“traditionals’, such as the unions, who respect the democratic regulatory
framework that prevails in Canada [...] they are, thank God, the majority.
[Then there are] those people who work with concepts of so-called civil
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disobedience. Their actions can be anything from the relatively peaceful
sit-in to more extreme actions such as pouring cement on themselves [ sic. |
or attaching themselves to buses so that the police cannot tow them away.
Lastly, there are the so-called direct action groups. These violent groups
do not really have any ideology. They are thugs, anarchists.

Then, Mario Laprise, testifying at the hearings of the Commission spé-
ciale d’examen des événements du printemps 2012 (Special commission
examining the events of spring 2012), on September 26, 2012, explained
that:

One must understand that among the groups of protesters in Quebec ...
there are three categories of protesters. There are the peaceful ones which
include the students, which include ordinary people, who come to protest
peacefully. We also have, in Quebec, groups that specialize in civil disorder,
who are against violence but who commit a certain number of offences
and crimes. The management of a crisis... with protesters like these is eas-
ier to carry out. But we also have groups who are anarchists, activists and
criminals and hooligans...

Thus, according to these two commanders in chief, there are, on the
one hand, the “pacifists” and the adherents of civil disobedience that
are clearly violating the law. “Managing” them is relatively easy. On the
other hand, there are the individuals who are not really protesting; they
are “thugs,” “hooligans,” or criminal anarchists. These public declara-
tions reflect the findings of several studies on the relations between the
police and social movements in Canada and Quebec.

One of the first quantitative studies on the topic in Canada examined
groups that mobilize and the interactions between them and official insti-
tutions, such as the police (Frank and Kelly 1979, pp. 594-95). Based on
the data gathered from key newspapers,! the study analyzed 281 demon-
strations that took place between 1963 and 1975 in Ontario (145 events)
and in Quebec (136 events). The goal was to determine, among other
things, which variables had a significant impact on the possibility that
arrests would be made. The researchers assessed the political status of the
mobilizing group, its organizational form, its demands, its forms of col-
lective action (demonstration or strike), and the repression (arrests). In
Quebec, arrests were made at 76% of events (demonstrations, strikes) car-
ried out by groups whose status was considered “illegitimate” and which
did not have any “friends in high places,” as opposed to only 37% of the
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events associated with groups with an “acceptable” status (ibid., pp. 608—
9). The difference is almost 40 percentage points. The researchers con-
cluded that police repression (arrests) in Quebec is moderately influenced
by the group’s “status in society,” that is, by the way that group is “per-
ceived by the authorities” (Frank 1984, pp. 326-27; see also Frank and
Kelly 1979, p. 597 [for the hypothesis] and p. 608tt. [for the results]).
Frank notes that the groups that seem the least legitimate in the eyes of
the police are also those that object to the “dominant values” of society.
Their members are seen as “communists” (the study was conducted dur-
ing the time of the Cold War) or “anarchists,” meaning “radicals looking
to undermine the established order.” Their ideology is “more of a threat
to the status of the powers that be—the very structure of the political
system” (Frank and Kelly 1979, p. 597; Frank 1984, pp. 348—49). Thus,
according to Frank and Kelly, the police distinguish between legitimate
and illegitimate demonstrations, and this distinction has a (moderate)
influence in terms of repression.

Rafail (2005) offers a more recent quantitative study that examines
the period that corresponds to the emergence of the alter-globalization
movement. In analyzing three local newspapers,? this researcher listed
1152 demonstrations between 1998 and 2004 in three Canadian
cities—Montreal (413 demonstrations), Toronto (379), and Vancouver
(360). His main goal was to understand which variables diminish or
increase the probability of the occurrence of one or more arrests during
a demonstration. He identified several variables: police and militant tac-
tics; the size of the demonstration; the intensity of the pre-mobilization;
the cause being defended; and, the history of the mobilizing group (past
episodes of violence and confrontations with the police). The results of
his study indicate that there are almost twice as many events marked by
the destruction of public or private property in Montreal than in the
other two cities (the number of occurrences is low in all the cities: 13%
in Montréal, 7% in Vancouver, 6% in Toronto). However, arrests were
somewhat more frequent in Toronto (16% of the time) than in Montreal
(14%)3 and Vancouver (13%). As for the police in Montreal, they carried
out mass arrests (30 arrests or more) more frequently, that is, in 22%
of the all the demonstrations where arrests were made (10% in Toronto
and 4% in Vancouver) (Rafail 2005, p. 24).* The author points out
that “[a] particularly noteworthy result is the absence of a strong rela-
tionship between protester violence and arrests in two of the three cit-
ies [Montreal and Toronto], despite its intuitive appeal” (Rafail 2010,



88  F.DUPUIS-DERI

p. 500). He concludes that: “at least in terms of arrests, what the pro-
testors do during a demonstration is not directly linked to arrests in
Montreal” (Rafail 2005, p. 28). He thus confirms that “[p]olice do
appear to use arrests differentially depending on the social movement”
(Rafail 2010, p. 501).

Taking a qualitative approach, I conducted two studies on police
repression in Quebec, the first examines 1990-2011 (approximately
3800 arrests) (Dupuis-Déri 2013b) and the second examines the 2012
student strike in Quebec (around 3500 arrests and almost 1500 the
next year) (Dupuis-Déri 2013b). The studies analyzed media discus-
sions about: the protests that were targets for arrests; the police “logs™;
and also police officers’ court testimonies. The studies revealed that the
police have a tendency to perceive “anarchists” as a threat and that they
identify them more or less accurately by the appearance of their cloth-
ing or their flags. Because these anarchists have used violence during
some previous protests, it is quite possible that such actions provoke
arrests (Dupuis-Déri 2013c). However, in some of the protests stud-
ied, the police carried out mass arrests even though there was no sign
of any wrongdoing; they were sometimes made even before the begin-
ning of the protest marches (surrounding about 500 people, April 26,
2002, before a protest march called by la Convergence des luttes anti-
capitalistes—CLAC [Anti-Capitalist Convergence]). Communiqués
from the police indicate that on some occasions police were the targets
of projectiles, but no arrests were made, or only one or two protesters
were arrested and those were usually individuals known to have commit-
ted wrongdoings during a previous event (Dupuis-Déri 2013b, p. 222).
These findings echo the conclusions of earlier studies, which found that
the actions of protesters do not determine police response. An analysis
of police discourse confirms that the political identity of the protesters is
an important factor in explaining the type of intervention used, a point
admitted to by police officers.

Thus, the level of repression depends on the political identity of the
group that is protesting. During a trial following the “preventive arrest”
of April 26, 2002, before the start of a protest march, a police officer tes-
tified that there were “red flags [sic] representing anarchy and problem-
atic people” in the crowd, which signaled “the potential for violence.”®
Thus, the anarchist seems so threatening that he or she deserves to be
arrested even before beginning to protest.”
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In another study of labor union mobilizations in Canada in the early
2000s (especially strikes) that examines 38 cities from 10 different pro-
vincial jurisdictions, Hall and De Lint find that: “/a/s police see it, the
potential for trouble in social protest situations is rarely from union
members and more from ‘radical’ groups that refuse to protest in a
lawful manner” (2003, p. 230 [emphasis added]). However, the trans-
gression of the law does not seem to be the factor that explains police
intervention. Police officers managing strikers want, above all, to reduce
tensions. This includes police discouraging employers or the public from
crossing a picket line, even when it is illegal or strikers are not respecting
an injunction issued by a judge (ibid., pp. 226 and 228). Thus, police
officers believe that the best way to maintain order is to limit the show of
force. In conclusion, the researchers note that: “[i]f the contrast between
the policing of strikes and anti-globalization protests shows anything, it
is not that police reject their role as a force for public order, but rather
that they are selective about when they use force and on whom they use
it” (ibid., p. 232 [emphasis added]). Not all citizens have an equal right
to protest.

Together, these studies reveal that since the end of the 1960s, the
real or perceived identity of protesters influences the way in which police
forces intervene, or not. In the context of the 2000s, police repression
is aimed at, above all, the alter-globalization movement and the “anar-
chists,” and this is often unrelated to the type of actions carried out.
This can be referred to as discrimination, police abuse, or political pro-
filing and it has important implications for the boundaries of democratic
citizenship.

DIVERSITY IN PROFILINGS

Many people have spoken out in Quebec in the last few years to
denounce “political profiling,” an expression signifying that the police
do not intervene in a neutral and impartial manner when faced with the
diverse components of social movements. This concept evokes “racial
profiling,” a term that appeared in the United States (Skolnick 1966)
at the time of escalating conflicts between the police and racialized
communities, particularly as part of the “war on drugs” and “the war
on terror” (Hoopes et al. 2003; Harris 2011, p. 56). In fact, the term
“profiling” comes from the police forces themselves, who introduced
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the term “criminal profiling.” Psychological profiling of common crim-
inals is a policing technique that has existed for more than a century
in Great Britain. The investigation of Jack the Ripper is often referred
to in the scholarly literature as one of the first cases of criminal profil-
ing. However, even witch hunts are thought to have contributed to the
development of techniques to profile suspects (Bartol and Bartol 2013).

Today, a number of agencies specialize in profiling. For example, in
Canada, there is the branch of Criminal Investigative Analysis (CIA) of
the Royal Canadian Mounted Police (RCMP) and the Service de I’an-
alyse du comportement (Bchavioral analysis service) of the Streté du
Québec (SQ). In its own documents, the Service de police de la Ville
de Montréal (SPVM) (The police department of the City of Montreal)
explains that “criminal profiling is a legitimate policing practice used
to identify a suspect” (SPVM, “Politique Relations avec les citoyens”
[Policy of relations with citizens], n° Po. 170, November 24, 2014 [in
Okomba-Deparice 2012, p. 42]), and also refers to the definition of
Martin Scheinin (2007, §33) who presents it as: “the systematic associ-
ation of a set of physical, behavioral or psychological characteristics with
a certain type of infraction and the use of these characteristics to justify
decisions taken by the police services” (Okomba-Deparice 2012, p. 13
note infra 5).

A number of academic studies have discussed and contributed to the
development of the concept of criminal profiling and participated in its
development. For Muller (2000, p. 236), criminal profiling consists pri-
marily of putting together a hypothetical description of the criminal on
the run: Not only personality traits and behaviors, but also indicators
of age category, ethnicity, or geographical location (in this last instance,
the term “geographical profiling” is also used). At first, criminal profil-
ing was concerned with previously committed crimes that were exces-
sively violent and ritualized, in particular, serial murders and serial rapes.
Canter (2004) adds that profiling could also be used in the case of thefts,
fires, and terrorism. Yet, criminal profiling is now more commonly per-
ceived as having a prospective value, meaning it could function as an
evaluation grid, enabling the identification of potential suspects before
they commit a crime. This “prospective profiling” (Bourque et al. 2009,
p. 6) justifies an increased level of surveillance and the subjection of cer-
tain categories of individuals to questioning and body searches before
any wrongdoing has been committed.
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Muller, a psychologist, questions this development stating that
“[t]hose who practice criminal profiling have claimed that it is alterna-
tively a science or an art, depending on who you listen to” (Muller 2000,
p. 234; also see Winerman 2004, p. 66). Other scholars raise even more
significant concerns: “The critical review of scientific writings has not
allowed us to legitimize the practice of prospective profiling on a scien-
tific, legal or moral basis, or on the basis of risk evaluation of statistically
extremely rare events” (Bourque et al. 2009, p. 6). Thus, criminal pro-
filing has a number of detractors among those who defend fundamental
rights and are critical of police abuse of authority, such as discriminatory
attitudes and practices. According to this critical perspective, criminal
profiling carries a significant risk of downward spiral and could dissimu-
late racial, social, and political profiling practices.

Racial profiling was the first concept to gain the attention of those
who criticize the discriminatory practices of the police. This term
was used for a long time in the United States (Skolnick 1966; Westley
2003 [1950]) before it appeared in the 1990s in Canada and Quebec.
For some, “[t]he practice of racial profiling is a disgrace to the polic-
ing profession” (Chalom 2011). For others, it is more like a “myth” that
would only serve to discredit a rational practice of criminal profiling,
since certain racial or ethnic categories really do have a stronger propen-
sity toward crime (MacDonald 2001, p. 1). Jacques Duchesneau, for-
mer chief of the Montreal police department and, at that time, president
of the Canadian Air Transport Security Authority, explained in 2006,
regarding body searches in airports: “We must carry out a certain degree
of segregation, whether we like it or not.” He then asked a rhetorical
question which he promptly answered: “Is this ‘racial profiling’? No, it is
‘profiling’” (in Buzzetti 2006, p. A3).

It is increasingly recognized, even by certain police forces, that racial
profiling is a real problem that raises questions about citizenship, rights,
justice, freedom, and equality. In a special issue of the journal Policing
and Society (vol. 21, no. 4, 2011) on police stop-and-search practices,
the editors recall that police officers intervene most often based on intu-
itions or basic suspicions related to “more general views about mar-
ginal communities,” thus “making suspects out of entire communities.”
Police officers who stop and question individuals who seem like illegal
immigrants to them, will justify themselves by explaining that the sus-
pect “looks foreign,” “speaks a foreign language,” reads a newspaper in a
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foreign language, listens to “ethnic music,” “smells like an illegal alien,”
looked dirty or simply “looks like they shouldn’t be here” (Bowling and
Weber 2011, p. 482).

In Canada, the people who are subjected to racial profiling are
mainly those with black or dark skin of African or Latin-American ori-
gin, indigenous people (Green 2006; Comack 2012), and people who
are perceived to be Muslim or of Arab origin, especially since the air
attack against the United States on September 11, 2001. The Ontario
Human Rights Commission, having studied this issue since 2003, points
out that “criminal profiling is not the same as racial profiling since the
former is based on objective evidence of wrongful behaviour while racial
profiling is based on stereotypical assumptions” (2003). Furthermore,
police forces have a tendency to mobilize more resources to monitor
certain populations; this leads to a disproportionate number of inter-
ventions, convictions, and incarcerations (Bernard and McAll 2008;
for a similar phenomenon in the United States, see Harcourt 2003).
In 2004, the Ministere des Relations avec les Citoyens et de ’Immigra-
tion (MRCI) (Ministry of citizen relations and immigration) in Quebec
set up a task force on racial profiling. The following year, the SPVM
unveiled its first policy to internally fight against racial profiling. In 2005,
the Commission des droits de la personne et de la jeunesse du Québec
(CDPDJ) (Quebec commission for human rights and youth rights) pro-
duced an initial document proposing a definition of the phenomenon:

Racial profiling refers to any action taken by a person or persons in a posi-
tion of authority towards one person or group of people for reasons of
safety, security or protection of the public, that is based on factors of real
or presumed affiliation, such as race, colour, ethnic or national origin, or
religion, without a real motive or reasonable suspicion, and that results in
subjecting the person to a different examination or treatment. (Turenne
2005, pp. 4-5)

The CDPDJ concluded in 2010 that: “[t]he stereotypes associated with
racialized people play a key role in provoking a police intervention”
(Eid and Turenne 2010, p. 7). This is evident even when the individual
seems to belong to privileged professional and financial categories. Judge
Juanita Westmoreland-Traoré also pointed this out in a judgment ren-
dered in the Court of Québec: “young Blacks are subject to racial pro-
filing if they are wealthy and are driving luxury cars; they are also subject
to racial profiling when they are poor” (in Eid and Turenne 2010, p. 6).
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Following the CDPDJ report, the City of Montreal (2011) issued a
communiqué acknowledging the importance of “eradicating all forms
of discrimination from its territory.” The SPVM declared that it reacted
positively to the CDPD] report, recognizing that:

certain racial profiling problems exist [...]. The position of the SPVM is
clear: racial profiling is unacceptable and will not be tolerated. But there is
no generalized racial profiling in the SPVM [...]. However, a misconcep-
tion, either in the policing work or in the local reality, could cause misun-
derstandings leading to a perception of racial profiling. (Service de police
de la Ville de Montréal)

Other police forces also made their position clear, such as in Ottawa
(Radio-Canada, 2013). Finally, the term “racial profiling” is now
included in jurisprudence. For example, on September 20, 2012, Judge
Pierre-Armand Tremblay explained in his judgment of the City of
Longuenil v. De Bellefenille case in the Longueuil Municipal Court that:
“[t]he doctrine and the jurisprudence submitted to the Court demon-
strate that racial profiling is not necessarily intentional and characterized
by bad faith.”

The concept of racial profiling has served as a model for the devel-
opment of other concepts that refer to issues both similar and different,
namely social and political profiling. In 2004, several groups called upon
the CDPD]J due to their suspicion that there was systematic discrimina-
tion in the way the police in Montreal treated homeless people. A work-
ing group was set up in 2005, and in 2009 the CDPD]J finally produced
a document on social profiling entitled La judiciarisation des personnes
en situation d’itinérance a Montréal: un profilage socinl (The judicialisa-
tion of homeless people in Montréal: a case of social profiling) (Bellot
et al. 2005; Campbell and Eid 2009, p. 71; Sylvestre 2009). In this doc-
ument, Lawyer Christine Campbell and Sociologist Paul Eid provide a
history of “social profiling,” recalling the practice of hunting down poor
people (Chamayou 2010, pp. 114-25) and vagabonds several centuries
ago. However, they emphasize the influence of more recent initiatives
undertaken in the City of New York in the 1990s where police prior-
itized the tracking down of uncivil behavior (Wilson and Kelling 1982,
pp- 29-38; see also Silverman 2001). Campbell and Eid (2009) explain
that the targets of this form of profiling are often homeless people who
live in extreme poverty and suffer from alcoholism, drug addiction, and
mental health problems.
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In 2012, the SPVM produced a Plan stratégique en matiére de pro-
filage racial et socinl (Strategic plan regarding racial and social profiling)
which stated that:

[C]riminal profiling is a concept that is quite well understood by the police
officers of the SPVM. However, it is necessary to continue to remind them
of the importance of intervening on the basis of behaviours [facts, obser-
vations, information, descriptions or modus operandi, etc.] and not on the
basis of the appearance of individuals, to ensure service that is free of dis-
crimination. (Okomba-Deparice 2012, p. 14)

In this document the SPVM affirms that it “endorses the definition of
racial profiling of the Commission on the Rights of the Person and the
Rights of Youth” (ibid., p. 14) and it also draws upon the work of the
CDPD]J when discussing social profiling. The SPVM identify these two
types of profiling as problematic in that they hinder the declared efforts
“to have a closer relationship with citizens”; they even hinder the “effec-
tiveness of police work” (ibid., p. 15). The action plan identifies “chal-
lenges” and proposes “areas of intervention” and “measures” to reduce
the risks of racial and social profiling. Political profiling, however, is not
mentioned in this document.

PoLITICAL PROFILING

Although the concept of political profiling is not as well known as those
of racial and social profiling, it has nevertheless been the subject of public
debate in the last few years. The emergence in Quebec of the concept of
political profiling was influenced by a deeper examination of racial and
social profiling as well as the rise of the alter-globalization protest move-
ment. Already in 1998, a report by the Quebec Civil Liberties Union
observed that: “the actions of police forces are symptomatic of a phe-
nomenon of denigration, marginalization and criminalization of dissent,
particularly among movements fighting against globalization and trade
liberalization” (Barrette 2002, p. 23). Lawyers Natacha Binsse-Masse
and Denis Poitras were the first (to my knowledge) to define the con-
cept of political profiling. They represented the plaintiff Rachel Engler-
Stringer in a class action lawsuit against the City of Montreal following a
mass arrest on July 28, 2003, during protests against a ministerial sum-
mit of the World Trade Organization (WTO). About 238 people had
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been surrounded and arrested. Based explicitly on the CDPD]J’s defini-
tion of racial profiling, the class action presented this statement:

Political profiling refers to any action taken by a person or persons in a
position of authority towards one person or a group of people for reasons
of safety, security or protection of the public, that is based on factors such
as political opinion, political convictions, allegiance to a political group or
political activities, without a real motive or reasonable suspicion, and that
results in subjecting the person to a different examination or treatment.'?

In the end, the class action lawsuit was dismissed, as the limitation period
had expired.

The links between the different forms of profiling were discussed dur-
ing a conference entitled “Le profilage discriminatoire dans I’espace pub-
lic” (Discriminatory profiling in the public space), organized in honor
of lawyer Natacha Binsse-Masse by the Quebec Civil Liberties Union
and the Réseau d’aide aux personnes seules et itinérantes de Montréal
(RAPSIM) (Montreal aid network for homeless people and people
who are alone). The conference was held on June 10 and 11, 2010 in
Montreal, several days before the G20 Summit in Toronto, where the
police carried out more than 1000 arrests. During the conference, many
speakers shared their views on political profiling. That same year, law
professor Lucie Lemonde wrote in a Quebec Civil Liberties Union news-
letter devoted to profiling:

Political profiling refers to the different treatment reserved for certain
protesters because of their political convictions [...] This type of police
intervention in the form of mass and preventive arrests is discriminatory
insofar as the police do not act in this way during union demonstrations,
for example. They carry out mass arrests during alter-globalization demon-
strations, not because of the illegal actions of the demonstrators, but
because of their political identity, real or supposed. (Lemonde 2010, p. 7)

The concept was taken up again in 2011 by the activist Alexandre
Popovic, who filed a complaint with the CDPD]J against the SPVM after
the announcement of the existence of an investigation unit within the
organized crime division named Guet des activités et des mouvements
marginaux et anarchistes (GAMMA) (Surveillance of marginal and anar-
chist groups’ activities). The complainant had collaborated with the
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Collectif opposé a la brutalité policiere (COBP) (Collective opposed to
police brutality) as well as with the Coalition contre la répression et les
abus policiers (CRAP) (Coalition against police repression and abuse).
CRAP was founded after the death of Fredy Villanueva, a young man
of Latin-American origin killed in Montreal North by a police officer
during a routine intervention in a park on August 9, 2009. CRAP
declared that this was a case of “racial profiling.” Popovic pointed out
in his complaint that even the name GAMMA implies that “the convic-
tions expressed by the adherence to a political ideology, such as anar-
chy and anticapitalism, now constitute a sufficient motive in the eyes
of the SPVM for a person to be under surveillance [...] which signifies
outright political profiling.” The CDPDJ dismissed this complaint. That
same year the Convergence des luttes anticapitalistes (CLAC) (Anti-
Capitalist Convergence) circulated a Declaration against political profil-
ing in Montreal endorsed by about 40 community and militant groups
and about 20 public figures, mainly academics; and the Association pour
une solidarité syndicale étudiante (ASSE) (Association for Student Union
Solidarity) denounced the “GAMMA squad” in the media, accusing it of
practicing political profiling (Bélair-Cirino 2011).

During the student strike of 2012, the COBP adopted “political pro-
filing” as the theme for its annual protest march against police brutality
on March 15 in Montreal. During the student strike, a number of arti-
cles in the media dealt with the question of “political profiling” (among
many others: Duchaine 2012; Miles 2012; Santerre 2012), sometimes
suggesting a comparison with racial profiling (Elkouri 2012). A study
based on more than 300 testimonials signed jointly by the Quebec Civil
Liberties Union, I’Association des juristes progressistes (Association of
progressive lawyers) and ASSE, documented police repression during the
strike, and spoke explicitly about political profiling (Ligue des droits et
libertés, Association des juristes progressistes et Association pour une sol-
idarité syndicale étudiante 2013, p. 41).

The perspective on political profiling in the public debate is both
descriptive and normative since this term is implicitly critical of the
actions of the police. The police, for their part, tried to intervene in the
debate to convince the public that they are not practicing political profil-
ing, acknowledging that this is in fact about a problem in liberal regimes
where the justice system in general and the police in particular claim to
be neutral institutions. Thus, during the long student strike of 2012 in
Quebec, the director of the SPVM, Marc Parent, speaking publicly about
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“racial or political profiling,” declared that “there is no way we would
accept this kind of intervention based on biases or prejudices” (Duchaine
2012; Miles 2012; Santerre 2012). André Pyton (2012), deputy chief
inspector of la Direction des opérations policieres du Service de protec-
tion des citoyens de Laval (the Directorate of police operations of the
citizens protection service of Laval), spoke about “criminal profiling”
and a columnist from the Journal de Montréal declared that “the police
are doing what needs to be done to maintain a semblance of order and
security in the city. They are not doing political profiling, they know with
whom they are dealing” (Aubin 2012, p. 25 [emphasis added]).

Following the wave of mass arrests in Montreal during the student
strike of 2012 and the following year, several class action lawsuits were
filed, some of which raised the issue of political profiling. Furthermore,
“political profiling” was at the center of a trial before Judge Julie
Coubertin of the Montreal Municipal Court dealing with two occupa-
tions organized by the student movement. The project GAMMA was
referred to during the trial (the case conclude October 2015 with a deal,
and thus no formal judgment about the issue of “political profiling”).
Thus, we find that actors in social and legal realms, as well as in the
media, increasingly used the concept.

The term “political profiling” can have several functions when
expressed in the public sphere. It can point to the problematic nature
of a reality observed by militants and academic studies, including stud-
ies done in Canada and Quebec; and it can encourage an understanding
that this phenomenon is problematic and a challenge to citizens’ rights.
However, state authorities still do not recognize the existence of this
problem, and the expression itself is taking a long time to become an
accepted legal term and enter into jurisprudence.

PoLITiCcAL PROFILING AND THE MODEL
OF “SELECTIVE REPRESSION”

A highly publicized and recent sequence of events caused a number of
editorialists, journalists, columnists and even the premier of Quebec
to observe that the police can intervene (or not) differently according
to the social and political identity of those who commit a wrongdoing
during a political mobilization. In the summer of 2014, the municipal
public sector unions mobilized against Bill n°3, which was perceived
as a threat to their pension fund. In Montreal, on August 18, 2014,
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union members disrupted a hearing of city council. This disturbance was
preceded by a demonstration in front of city hall, during which masked
protesters placed posters on the walls of the building, just a few feet away
from police who were on guard and who stood idly by (with their arms
crossed).!l A few weeks earlier, another demonstration in which police
officers participated, ended with a throwing of hats into a fire that had
been lit in front of city hall, while firemen hosed down the front of the
building. This collective action also attracted the attention of the media
and provoked significant public debate.

Clearly, the situation was more complex because the police officers
themselves are members of the municipal public sector and were mobi-
lized by their fraternity against Bill n°3. What was particularly noticeable
was that a police force (the SPVM) that had been so quick to intervene,
often in a brutal manner, during the student strike in 2012, did not react
when union members carried out, right in front of them, wrongdoings
sometimes even more serious than those committed by nonpolice in
2012. Thus, there seemed to be a clear double standard—and this is not
even counting the 1500 arrests in 2013, in Montreal, mostly carried out
even before the beginning of the protest marches, under the pretext that
the police had not been informed of the itinerary.

In the days after the commotion at city hall, many voices were heard
in the media deploring the inaction of the police and pointing out that
students and union members had been treated differently. The editor-in-
chief of Le Devoir, Bernard Descoteaux, recalled that:

The police officers themselves established a double standard towards citi-
zens that was linked to the cause they were defending by marching in the
streets. The “guitar scratchers” and the protesting student are vigorously
beat up and pepper-sprayed, but not those whose cause is believed to be
good and just. This is dangerous. (Descoteaux 2014, p. A6; see also an
editorial from La Presse: Journet 2014, p. A20 [emphasis added])

Even the columnist Richard Martineau (2014 ), who had been very critical
of the “carrés rouges” (red squares)!? in 2012, observed in the Journal de
Montrénl that there is a difference in treatment by police officers depend-
ing on whether they are dealing with “protesting students” or “munic-
ipal employees who are protesting and making a commotion” (see also
Payette 2014). Frangois Cardinal, columnist in La Presse, used a rather
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curious expression when writing about this in his blog—he called it
“upside-down profiling.”!3

The newspapers published open letters from trade unionists or
ex-trade unionists who also observed a certain degree of incoherence by
the police force (Patenaude 2014, p. A6; Robert 2014, p. A19). Finally,
Premier Philippe Couillard declared, after this event: “A parallel is being
made, which I understand, between the events of the spring of 2012, to
which law enforcement officers reacted forcefully, and those of yesterday.
There cannot be two types of treatment for this kind of behaviour.” And
to conclude: “[T]his ‘double standard’ undermines the confidence of the
population in the police force” (Radio-Canada 2014).

Under public and political pressure, the police launched an inves-
tigation and a number of trade unionists, who had participated in the
disturbance, were accused and several were laid off. However, the inac-
tion of the police on the day of the event calls to mind the observations
expressed in the studies discussed earlier (Rafail 2010; Dupuis-Déri
2013a; Hall and De Lint 2003). These studies all give examples of ille-
gal union demonstrations that were not targets of police intervention.
In fact, the police helped the union members manage traffic during
the blockade of a warehouse by locked out employees of the Journal
de Montréal in December 2009, and calmed impatient people in front
of a picket line during the Université du Québec a Montréal [UQAM]
(SPUQ), teachers’ union strike in March 2009 (Dupuis-Déri 2013a, pp.
26-27). Hall and de Lint state that they witnessed a situation where two
employees of a private security agency attempted to cross a picket line
with their vehicle. The strikers seriously damaged the vehicle (including
the equipment inside), and the police on site arrested only two secu-
rity agents (2003, p. 230). Rafail (2010, p. 490) recalls that in 2002, in
Montreal, police surrounded and arrested 371 people during a demon-
stration against police brutality after a few windows were shattered. Yet,
on November 25, 2003, the police did not intervene when 500 mem-
bers of the Canadian Union of Public Employees vandalized the build-
ing where a member of the executive committee of the City of Montreal
lived (dumping barrels of pig manure and activating fire sprinklers).
These cases illustrate the general conclusions of the studies: The police
proceed by following a “selective repression model” (Rafail’s 2005,
p. 39) according to the sociopolitical and ideological identity of the
protesters, and not according to their actions.
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CONCLUSION

The emergence of the concept of “political profiling” in Quebec’s public
sphere is the result of a combination of factors: (1) a political context
marked by the increased activity of social movements; (2) more repres-
sive police interventions; (3) observations made by academics, lawyers,
and activists that the police intervene differently depending on the social
movement; (4) the proximity in the public vocabulary of “political profil-
ing” to the already familiar concepts of racial and social profiling, which
were used and adapted by academic, legal, and militant networks; (5) the
role of certain institutional players (the student movement, Quebec Civil
Liberties Union, COBP, CRAP, and in the United States, the American
Civil Liberties Union), legal experts (jurists and lawyers), and militants
(e.g., Alexandre Popovic), who have led this development.

While the emergence of the concept of political profiling is important
to expanding our understanding of the different forms police abuse can
take in democracy, it also opens an array of new questions for political
scientists and others in related disciplines. In what follows, I offer some
important paths for future research, relevant not only to the case studies
of Quebec or Canada, but also to all contemporary liberal democracies.

To begin, what are the differences between the various forms of pro-
filing from a collective versus individual viewpoint? Political profiling
often involves officers of superior rank who are in charge of hundreds
of police officers. It targets hundreds of individuals (mass arrests). Police
interventions are sometimes planned in advance and in partnership with
other services, such as the ambulance services and the fire department.
Political profiling can also affect individual militants well known by the
police. In Montreal, in the 1990s, Alexandre Popovic (2013), who cam-
paigned against police repression, was arrested on many occasions. The
police also targeted the militant anticapitalist Jaggi Singh, the anarchist
Katie Nelson during the student strike (Marquis 2012) and Jennifer
Bobette, associated with COBP (Lavoie 2014). Thus, it is important to
ask: What is the difference between collective and individual profiling
and what are the implications for the limits on citizens’ right to protest
in democracy?

It is also important to understand whether the various forms of pro-
filing influence each other and how. For example, a study on the right
to stop and search granted to British police officers by the Antiterrorist
Law in 2000 (Section 44, Terrovism Act) states that the police carried
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out 100,000 searches in 2009, disproportionately targeting people
with dark skin (none of these searches were followed with accusations
of terrorism). In this case, political profiling (terrorism) and racial pro-
filing (skin color) intersect (Parmar 2011, p. 370). Indeed, Davenport,
McDermott, and Armstrong’s findings in Chapter 7 of this volume could
be useful to begin such an examination into how race influences politi-
cally motivated forms of profiling as well as police and public assessments
of wrongdoing.

Likewise, sexual profiling could be studied in conjunction with polit-
ical profiling. It seems that women generally experience less frequent
police interventions and racial or social profiling (Wortely and Owusu-
Bempah 2011, p. 398; Campbell and Eid 2009, p. 34). However, when
they are apprehended, women are more likely to be victims of sexual
harassment and sexual assault, as was reported with respect to the G20
Summit in Toronto (Canadian Civil Liberties Association and National
Union of Public and General Employees 2011, pp. 45-406).

Another area of study would be to better understand the perception
police have of the individuals targeted by political profiling. One retired
police officer, remembering their work in Quebec managing separatist
demonstrations around 1970, explained that: “the police were supposed
to charge into the crowd and arrest people, mainly those who wore a
beard, which, in many people’s minds, was a characteristic of real trou-
blemakers” (Coté 2003, p. 134). Here we see how political identity and
cultural styles intersect, as well as possibly class. Rather than working
class, in Québec, the police are part of the high middle class. The com-
manders in chief of the Montréal police receive a higher wage than the
Québec provincial Premier; the province’s police commander in chief is
part of the most-wealthy 1%.

We also need to better understand the influence of information ser-
vices on political profiling (Cyr 2013). For example, a study on the G20
Summit in Toronto, based partly on police documents obtained under
the Access to Information Act, concluded that the information services
had identified “criminal anarchists” as the main threat to security and
offered specific training to police officers who were to be deployed in
the streets. The authors thus identify a phenomenon of “threat ampli-
fication,” which had the effect of justifying repression related to polit-
ical profiling (Monagham and Walby 2011, p. 659). One also could
ask whether information service agencies visiting militants (Lévesque
2012; Canadian Press 2012) constitutes a kind of political profiling
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(in the form of harassment, threat, etc.). It also would be helpful to bet-
ter understand the influence of the media in political profiling, an issue
examined in the United States at the end of the 1970s (Marx 1979; see
also Boykoft 2007, pp. 282-83 and 288; also see Bonner, Chapter 5).

Moreover, in a context where security services are increasingly privat-
ized, it would be important to study the potential practice of political
profiling by employees of private security agencies, or by police officers
whose services have been commercialized (South 1988; Bayley and
Shearing 1996, pp. 589-90; Rigakos 2002). Similarly, is political profil-
ing also practiced in the justice system? For example, does it influence
judges’ sentences and, if so, is it affected by other types of profiling.

Finally, and of particular importance to political scientists, it is impor-
tant that we better understand the influence that political authorities can
exert on political profiling. Indeed, as discussed in the introduction to
this book (Bonner et al., Chapter 1), police pay attention to the orienta-
tions of the political elite (also see Bonner, Chapter 5). Police knowledge
of how to manage protests is derived in part from the political response
given to specific movements at the national and international level (Della
Porta and Reiter 2002, p. 75; Bonner 2014, Chapter 2).

Together these questions may help us better understand why the polit-
ical and police authorities in Quebec, who have now recognized the prob-
lem of racial and social profiling, are slow to recognize political profiling.
Beyond Quebec, the emergence of “political profiling” as a concept in the
public sphere encourages us to begin to examine its possibilities and lim-
itations as a tool to name, and thus confront, targeted police abuse. Such
profiling affects selective citizens’ lived experience of liberal democracy
and draws the boundaries of acceptable democratic discourse.
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NOTES

. The Globe and Muail for Ontario, La Presse for Quebec, and the Montreal

Star in 1971 when La Presse was not published for several months due to
a strike.

. The Gazette (Montréal), The Toronto Star and The Vancouver Sun.
. The SPVM states that it carried out arrests in only 3% of the “gather-

ings” in Montreal, but this term includes political demonstrations as well
as festivals, parades, fireworks, and outdoor street sales (http://www.
spvm.qc.ca/FR/documentation/gd_22.asp), consulted on the Internet
February 20, 2013.

. Let us remember that the study was conducted before the G20 Summit

in Toronto (more than 1100 arrests in three days) and the student strike
in 2012 in Quebec (more than 3500 arrests in eight months), which
was followed by another wave of mass arrests (more than 1500 arrests in
2013, even though there was no large protest movement).

. Records containing information about an operation noted down during

its occurrence, including the number of protesters and their movement
and actions. These documents were obtained during trials where they had
been entered as evidence.

. Ruling of September 23, 2004 [998-757-115], Judge Evasio Massignani,

Montreal Municipal Court, Johanne Allard, official stenographer,
p. 7. Regarding the “black flags,” see particularly the testimony of police
officer Dominic Monchant (mat. 3822), R. v. Aubin Jordan et al. [case
nos. 102-075-736 et al.], Montreal Municipal Court, Judge Denis
Boisvert, April 20, 2004, p. 8.

. We see here a phenomenon brought to light by the approach of the /abe-

ling perspective, developed by Becker (1963) and used by other writers to
understand the actions of the police when faced with political mobiliza-
tions (Schervish 1973; Clinard 1974; Gove 1975).

. This section is inspired in part by St-Jacques (2016).
. Ville de Longuenil v. Joél Debellefenille. [case nos. 09-19841], Longucuil

City Court, Judge Pierre-Armand Tremblay, September 20, 2012, p. 22
§107.

In the document “Demande d’aide financi¢re au Programme de contesta-
tion judiciaire (secteur droit a ’égalité)” (Request for financial aid from
the collective action program [right to equality section]), September 30,
2005, p. 22.

Regarding this stance, see Jacques Nadeau’s photo that accompanies
Corriveau’s article in Le Devoir (2014; see also Journet 2014, p. A20).
Refers to the student protesters during their strike who wore small red
squares pinned to their clothes.
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13. http://www.lapresse.ca/debats/chroniques/francois-cardinal /201408 /19 /
01-4792758-invasion-barbare.php, consulted on the Internet October 24,
2014.
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CHAPTER 5

Holding Police Abuse to Account: The

Challenge of Institutional Legitimacy,
a Chilean Case Study

Michelle D. Bonner

In 2011, student and labor protests were abundant in Chile. On August
25 of that year 16-year-old Manuel Gutiérrez went with his brother,
Gerson, and friend Giuseppe, to watch one protest that was taking place
near their house in the Santiago neighborhood of Macul. While they
observed from a footbridge, two Carabinero police officers fired lead
bullets in their direction. The bullets ricocheted off the walls and one
went into Manuel’s chest. He died less than two hours later in hospital.
A fellow bystander, Carlos Burgos, was shot in the arm but survived.
Unlike in most Latin American countries, the police in Chile do not
have the reputation of being violent or corrupt. Indeed the Carabineros,
the country’s primary national police force, has consistently been one of
the institutions in which citizens have the most confidence, often ranking
higher than the Catholic Church in public opinion polls. For example,
in 2008, 63% of Chileans had confidence in the Carabineros compared
to 47% in the Catholic Church, 31% in the government, and 17% in the
judiciary (CEP 2015). Yet as the chapters in this book illustrate, police
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abuse, even homicide, occurs in all countries. Police abuse is defined in
this chapter as it is in the introduction: “police actions that may or may
not be ‘illegal” but severely limit selective citizens’ rights.” Ideally, in a
democracy, police abuse is reduced through holding those responsible to
account.

But what do we mean by accountability and, by extension, what
is its purpose in democracy? While political scientists have studied this
question extensively, how do the roles they identify for accountability
in democracy apply in distinct ways in cases of police abuse? Through
a close examination of accountability in the case of Manuel Gutiérrez,
I argue that, in practice, a key function of accountability, as it pertains to
police abuse, is to reinforce the institution’s legitimacy. The goal of legit-
imacy may or may not include changes in police or political practices that
might better support equality of the rule of law and prevent repetition.
Thus, if political science is to better integrate reduced police abuse into
concepts of democratic accountability, stronger attention must be paid
to establishing limits on the prioritization of legitimacy over the goals of
equality and non-repetition.

DEMOCRATIC ACCOUNTABILITY, LEGITIMACY AND THE POLICE

Accountability is a fundamental feature of all definitions of democracy
and is widely studied in political science as a central component of the
rule of law. It refers to a system of oversight that provides two key func-
tions: answerability and enforcement (Schedler 1999). Answerability
involves public transparency regarding the actions and omissions
of those with public power and the results of those actions and omis-
sions. It also includes the requirement for those actors thought to have
been involved in wrongdoing to provide an explanation or justification
for their actions or omissions (Schedler 1999, p. 14; March and Olsen
1995). Enforcement necessitates that a body vested with legal authority
punish those found to have committed a wrongdoing (Schedler 1999;
Mainwaring 2003).

Accountability can be political (e.g., resignations, loss of elections, offi-
cial inquiry). In a minimal definition of democracy, political leaders are
simply held accountable by elections at which time they have to answer
for what they have done, not done, or plan to do, and may be sanctioned
by an electoral loss. Broader, liberal definitions of democracy include state
actors being held accountable by other branches of the state, such as the
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judiciary. Political leaders are also held accountable for the actions and
inactions of those civil servants, in our case the police, under their respon-
sibility. Indeed it is often assumed in political science studies of account-
ability that police follow political orders. Thus, political leaders may lose
elections or be asked to resign based on the actions of police.

Accountability is also legal. Indeed this is where accountability most
strongly dovetails with the concept of the rule of law. Democratic
rule of law establishes rules over the use of (coercive) power and rela-
tions between people and groups ideally agreed upon by the major-
ity and applied to all citizens equally (Maravall and Przeworski 2003,
p. 13; Holmes 2003, p. 19; Fukuyama 2015, p. 12). The judiciary then
becomes a key actor of accountability and, as a consequence, this insti-
tution is well studied in political science. However, in many cases, it is
in fact the police who make the initial decision as to whether to apply
or not apply the law, provides justifications for their choice, and pursue
initial punishments (e.g., arrest). As Francis Fukuyama notes “even the
most legitimate democracies require police power to enforce the law”
(2015, p. 13). When police are themselves suspected of wrongdoing,
they may police themselves (through investigations by internal affairs
departments), be policed by another police force or oversight body, or
the judiciary may become involved, or all three. In this sense, ideally,
police actions are bounded by the rule of law.

The purpose of accountability and the rule of law in a democracy is
threefold; it provides equality, predictability, and legitimacy (Schedler
1999; Maravall and Przeworski 2003; Holmes 2003; O’Donnell 1999;
Fukuyama 2015).

Equality. Accountability and the rule of law in the ideal liberal democ-
racy are meant to ensure that the rules apply to all citizens equally, no
matter how much or how little power an individual or group possesses.
It thus directly challenges the inequality in citizenship produced by
police abuse discussed in Chapters 2—4. Ideally, accountability involves
placing limits on political and state power that in turn serve to support
the protection of civil, political, social, and human rights to varying
degrees depending on the definition of democracy one is using (Sklansky
2008). For those most vulnerable to potential abuses of political or
police power, the purpose of this aspect of accountability is also to ensure
non-repetition.

Predictability. The rule of law establishes rules and procedures for gov-
ernance that allow citizens the autonomy to act or not act with reasonable
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certainty regarding the consequences (Maravall and Przeworski 2003,
p. 2). Yet, as Stephen Holmes notes, “no state, however liberal or dem-
ocratic, treats all citizens equally before the law” (2003, p. 21) and thus
the law can be very predictable for the powerful and well-oft (whose sup-
port leaders need to govern) and “maddeningly erratic for the less well-
off” (2003, p. 22). Moreover, as Mainwaring (2003) and Fukuyama
(2015) point out, the balance between accountability and effective gov-
ernance is always a challenge. Greater accountability may provide more
predictability for more people (and thus greater equality) but may
decrease effective governance. Thus, legal interpretation and justification
become very important.

This is particularly true in the case of alleged police wrongdoing.
Police have the legitimate right to use violence against citizens. They
are often issued with and trained to use guns and other lethal weapons.
They have a high degree of discretion when using violence, thus, for the
police, a context of legal predictability would logically require significant
leniency in authorities” acceptance of police justifications. Here we start
to see how the purpose of accountability as it relates to equality begins to
conflict with the inclusion of the goal of predictability. The question then
becomes whose legal predictability is more important, that of the police
or those affected by police abuse? Returning to Holmes’s (2003, p. 22)
point, political leaders need the support of the police in order to govern,
thus it follows that legal predictability for the police would be a political
priority in democracies.

Legitimacy. Finally, and most important in the analysis that fol-
lows, accountability in democracy serves the purpose of reaffirming the
legitimacy of the institutions and actors of governance. Drawing on
Machiavelli, Stephen Holmes argues that the judicial system and rule of
law help to dampen class antagonism and give the support of the poor
to the regime needed to build armies (2003, p. 32). From this perspec-
tive, the more the law is equally and predictably applied across classes,
the greater the legitimacy gained by political leaders and democratic
institutions such as the police. It is citizens’ direct experience with the
police, and hence police practices, that affects institutional legitimacy. In
this line of argument, it is in the interest of the police, like political lead-
ers, to protect citizen rights, apply the law consistently, and use minimal
levels of violence (Beetham 1991).

Yet legitimacy can equally be derived from the perception of demo-
cratic accountability based on justifications that convince the intended
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audience because they are familiar or consistent with existing beliefs
(Beetham 1991, p. 11; Tankebe 2010; March and Olsen 1995).
Effective political, police, and media narratives can construct acceptable
authoritative justifications that provide the public appearance of equal
and predictable accountability, reinforcing democratic legitimacy, while
doing little to ensure non-repetition. That is, the stories we tell about
accountability are as important as the institutions and laws established
to govern it. Indeed these stories can shape how we use these laws and
institutions and whether or not steps are taken to reform or alter their
practices or functions. Elsewhere, I have referred to this as discursive
accountability (Bonner 2014). Dominant public discourses or narratives
define an act as wrongdoing or not, justify the reasons, identify who is
responsible, and select the appropriate punishment or remedy, all from
an often wide range of options.

In sum, if the goal is to reduce police abuse in democracy then, ide-
ally, the priority of accountability would be to ensure equality and this,
in turn, would determine the laws that define predictability for police
actions and provide the basis upon which their legitimacy is derived.
However, if police abuse is not a concern and the primary goal of
accountability is legitimacy then equality may be sacrificed in favor of
establishing a public perception of police legitimacy. That is, the domi-
nant goals of accountability and the relative importance of police
abuse within it, determine the contours of the practice of democratic
accountability and citizens’ lived experience of policing.

METHODOLOGY

In what follows I look at the stories told about accountability in the case
of the police shooting of Manuel Gutiérrez. The study is based on the
analysis of all newspaper articles published in Chile’s leading two national
newspapers, E/ Mercurio and La Tercera, for the first three weeks fol-
lowing Gutiérrez’s death (August 26-September 16, 2011, a total of 54
articles). These media were chosen for their recognized agenda-setting
function and influence on political and public discourse in Chile (Léon-
Dermota 2003; Lagos 2009). Then, through keyword searches in these
and other online Chilean media, I analyzed 16 follow-up stories on the
unfolding of accountability over the next four years. In all these articles,
I identified how interviewees and the media publication itself framed
or justified accountability (what type of accountability was needed and
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why) and how these mechanisms of accountability unfolded in practice.
The objective is to analyze the dominant discourses that frame discus-
sions of police accountability and legitimacy and their consequences.
While an analysis of the role of the media in producing these discourses
is interesting and I have examined this elsewhere (Bonner 2013, 2014, in
press), this chapter centers on an examination of the dominant discourses
themselves.

The Gutiérrez case was chosen for a number of important reasons.
First, it involved a death of a civilian perpetrated by a police officer. This
is obviously one of the most extreme acts of violence a police officer
can take and is the most likely to receive high levels of public and polit-
ical scrutiny. As one scholar and legal reformer interviewed in Chile
explained: “the majority of the [Chilean] population [...] believes that
there should be order and are ready to tolerate what I would call low-
intensity human rights abuses; not torture, disappearances, or impris-
onment without trial, but that the police hit people on the streets with
truncheons, yes. That the police throw tear gas without much justifica-
tion, yes.”! Thus, a death is more likely to be considered a “high-inten-
sity” human rights abuse.

Second, while Gutiérrez was from an economically poor family and
lived in a poblacion (shantytown), he could not be dismissed in public
discourse as “deserving” what happened. The articles made clear that he
had not been involved in causing “disorder” or violence by protesting,
actions commonly used in Chile to justify police abuse (Bonner 2014,
Chapter 8). Rather the news articles described him as an electronics stu-
dent who aspired to be an evangelical pastor and the first professional
in his family. He attended church with his grandmother three times a
week, sang in the church choir, and had just returned from church prior
to going to watch the protest. A 2015 book on the incident, written by
a journalist, proclaimed: “We are all Manuel Gutiérrez” (Tamayo Grez
2015).

Third, Gutiérrez’s death was the most extreme act of police abuse in
a list of many such public complaints during protests that year. This con-
tributed to the issue of police abuse becoming more prominent in pub-
lic debates than it had been since the return of democracy in 1990. For
example, this was the first year that Chile’s Diego Portales University’s
annual Human Rights Report dedicated a full chapter to “police vio-
lence.” In sum, if police were to be held accountable for wrongdoing in
the homicide of a civilian, this would be a likely case. Finally, since the
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death occurred in 2011, enough time has elapsed to follow the comple-
tion of judicial accountability, which ended with a Supreme Court ruling
in 2015.

In what follows I present three key narratives found in the newspaper
articles analyzed. I define narratives as the stories, or sequences of events,
which political actors (state, civil society, and media) tell to make sense of
events (Schram and Neisser 1997; Roe 1994; March and Olsen 1995).
The manner in which the stories are told or constructed will reveal a cer-
tain perspective. Dominant narratives are those repeated most often and
taken by many people to be simply “the truth.” These are also generally
the narratives used by those with the most power such as the president,
members of the government, or chief of police, or those used most fre-
quently in the agenda-setting media. Counternarratives are those sto-
ries that offer a contrasting account to the dominant one (Schram and
Neisser 1997; Roe 1994; March and Olsen 1995).

The first narrative found in the articles is that of “successful account-
ability,” which dominated for the first three weeks after Gutiérrez’s
death (August 26-September 16, 2011). The second is the dominant
narratives and counternarratives around “diminished accountability”
that emerged during the unfolding of justice from November 2011 to
December 2015. Finally, the last section examines the “lost counter-
narratives,” scattered throughout all the articles, on alternative forms of
accountability not pursued.

SUCCESSFUL ACCOUNTABILITY

The death of Manuel Gutiérrez occurred at a difficult time for the
Carabineros and the Chilean government, in general. Police response to
ongoing student and labor protests had been garnering increasing public
criticism as cases such as mass arbitrary arrests, beatings in police vehi-
cles, and sexual abuse in police stations, came to public light. Indeed,
for the first time in decades, public confidence in the Carabineros plum-
meted from 65% in 2009 to 50% in 2011 (CEP 2015). Consequently, it
was important from a public relations perspective, if not for democracy,
to show that the police were accountable to democratic procedures and
institutions. As Director General of the Carabineros, Eduardo Gordon
stated on August 30, 2011: “I want to reiterate, to our community, that
they keep believing in their Carabineros, keep having confidence in your
Carabineros.”?
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Indeed, in the first three weeks after Gutiérrez’s death, it did appear
that democratic institutions of accountability were functioning as they
should. While there were some significant errors, even the Gutiérrez
family said they were confident in Chilean justice and initially kept their
distance from social movement activists and political leaders who offered
their support.3

Almost immediately after the shooting, the public prosecutor’s office
initiated an investigation with the Investigative Police’s (PDI, Chile’s
only other police force) Homicide Brigade and the Legal Medical Service
(SML). This was an important act of legal accountability, as the initial
official response of the Carabineros was that they would not be pursuing
an internal investigation because Carabineros were not involved.* The
Carabineros argued that the bullet most likely came from gangs or pro-
testers who were in the neighborhood causing violence at the time. This
was a theory supported by National Renovation (then the governing
political party) congress member Alberto Cardemil and repeated often
in articles in the conservative El Mercurio newspaper. It was perhaps the
pressure of the public prosecutor’s investigation that led the Carabineros’
Internal Affairs department to pursue some form of investigation, which
resulted in a confession by one of their officers on the afternoon of
August 29 that he had fired a weapon in the area (retracting his previous
denial). This confession was followed by an announcement that evening
by the public prosecutors that physical proof had been found linking the
officer, Second Sergeant Miguel Millacura, to the death.

Both the government and the Gutiérrez family filed legal action
against those responsible for the death of Manuel on August 30.°
Millacura was charged for the death of Manuel Gutiérrez and the injury
of Carlos Burgos and sent to prison while the case continued to be inves-
tigated.® As is the procedure in Chile with cases of police officers causing
wrongdoing against civilians (and for which there is concrete evidence),
the case was transferred from civilian to military court. On the night of
August 30, Military Prosecutor Paola Jofré assumed responsibility for
the investigation and began taking testimonies.” Charges were eventually
laid against Sub-lieutenant Claudia Iglesias for covering up the alleged
crime.® Like Millacura, Iglesias had initially denied that police officers
had fired shots in the area.

Political accountability was equally swift. As soon as Millacura admit-
ted his wrongdoing, he was asked to resign along with four of his col-
leagues who were working in the same area that night. By August 31,
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nine officers had been dismissed or asked to resign, including Sergio
Gajardo Oelckers, General of the Second Metropolitan Area, for initially
denying Carabinero involvement and rejecting an internal investigation.”
There were some early rumours reported that Director General Eduardo
Gordon, the head of the Carabineros, would be asked to resign but this
did not occur until September 2 and was then framed by him and the
mass media as a response to his health condition and allegations he inter-
fered in the investigation into his son’s car accident in 2010 (allegations
he denied).!?

Finally, public apologies, a form of answerability, were provided by
Director General Gordon and the accused sergeant, Millacura. In his
apology, Gordon carefully reasserted institutional legitimacy, while
condemning individual acts of wrongdoing. For example, he states:
“Particular cases are not institutional policies, we Carabineros are never
going to permit people to act outside the legal boundaries within which
we build our profession [...] To those who have thought to rely on this
dignified uniform — that we wear with honor — to commit any action
contrary to what corresponds, please do not hurt us any more, we do
not deserve to be harmed.”!! Millacura apologized to the family stating:
“I had no intention to kill him. [...] I didn’t know who shot him.”!? In
the first case, wrongdoing is individualized and in the second intention is
denied.

The vast bulk of the news coverage on this story occurred in the first
two weeks after the event. For a few days, it was front-page news and E/
Merucrio even dedicated a section to “The Crisis in the Police.” Most
Chileans learned about accountability for police abuse in this case during
this time period and it appeared to reinforce the goals of equality, legit-
imacy, and legal predictability. In the next section, I follow the unfold-
ing of accountability over the next few years. These news stories and the
dominant narratives they emphasize did not receive the same degree of
public attention due to the time elapsed and the limiting of most these
news stories to small “factual” follow-up articles, rather than more con-
textualized stories.

DIMINISHED ACCOUNTABILITY

By 2012, Carabineros had regained their traditional rank in pub-
lic opinion polls as one of the institutions in which Chileans have the
most confidence (CEP 2015). Public (or at least media) attention on
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the Gutiérrez case dwindled. Yet small and periodic articles reveal an
unraveling of accountability grounded and justified in legal reasoning. In
what unfolds we see how justifications, and the legitimacy of police use
of violence, place important limits on broader understandings of police
accountability.

The unraveling arguably began November 17, 2011. After two and
a half months in jail, the military court unanimously agreed to release
Millacura while the investigation continued.'® While Millacura’s lawyer,
Victor Neira, argued that poor due process in military courts had meant
Millacura had already spent too long in jail (UDP 2012, p. 305), the
reversal of the initial decision was a symbolic shift. The family, and their
supporters, rejected the decision as a form of “impunity.”!* Their oppo-
sition continued into the new year when on January 25, 2012, the family
(and protest supporters) presented a letter to then President Sebastian
Pinera, which called for: Millacura to go to jail; the resignation of the
Minister of the Interior Rodrigo Hinzpeter; and, a “profound reform of
military justice” (discussed more in the next section).!®

In February 2012, Carabineros confirmed that three of the nine
police officials who had been dismissed in August, were still in active
service but had been transferred to different police stations. At this
point, the confidence of the family in the Chilean justice system began
to waiver. Gerson Gutiérrez, Manuel’s brother who was with him when
he was shot, said that Carabineros appeared to be treated differently
than other citizens, “because we don’t have money and because we are
poor people we have been made fun of.”1¢ That is, the equality goal
of accountability was not being upheld. The Minister of the Interior,
Hinzpeter, asked for a report on the situation from the Carabineros.
A press release from the Carabineros explained that the sanctions had
never been “firm.” The officers had been given “temporary removal”
and after further investigation, they decided that for two of the officers
the wrongdoing was not grounds for dismissal and the other was on
maternity leave and a final decision would be made after the trial.!” Legal
predictability for police was reasserted. In 2015, journalist Tania Tamayo
Grez discovered, through a freedom of information request, that in the
end only Millacura was permanently dismissed from the Carabineros
(2015, Chapter 25).

It took almost three years for the military court to issue their sen-
tence. Given the evidence produced in the investigation, the fam-
ily’s lawyer, Washington Lizana, stated that the minimum sentence for
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Millacura was five years and a day.!® On May 12, 2014, the military
court in Santiago sentenced Millacura to three years and a day of proba-
tion for “unnecessary violence resulting in death” in the case of Manuel
Gutiérrez.! Claudio Iglesias was absolved of “cover-up.”?? The family
immediately announced they would appeal the decision.?! Despite these
criticisms, in May 2015, the Military Appeals Court decided to fur-
ther reduce Millacura’s sentence to 400 days probation for the death of
Gutiérrez and 61 days for the injury of Carlos Burgos. The punishment
included a ban from holding public positions or offices for the period of
the sentence. In the Appeals Court, the designation of both crimes was
also reduced from “unnecessary violence” to “partial crime” (caunsidel-
ito) because, it was decided, Millacura did not intend to kill or harm the
two people in question as he did not fire directly at them.?? Amnesty
International rejected this decision.?® The sentence also changed the
family’s confidence in the judiciary. Manuel’s sister stated in response:
“We are clearer now that justice will not come and we don’t have hope
that it will come.”?#

The family appealed the decision to the Supreme Court (where the
judges were comprised of four civilians and one military). On December
15, 2015, the Supreme Court rejected the appeal and reaffirmed the pre-
vious court’s decision that Millacura did not shoot directly at Gutiérrez
and Burgos with the intention of killing and harming them.?® The
action was deemed “imprudent” but not “intentional.” In response, on
December 18, 2015, the National Institute for Human Rights (INDH)
issued a complaint to the Supreme Court calling for the sentence to be
overturned and for Millacura to be sentenced to five years and a day
for the death of Gutiérrez and 61 days for the shooting and injury of
Burgos.2°

In sum, in the first three weeks after the death of Manuel Gutiérrez,
it appeared that accountability for wrongdoing would be pursued. Yet
the accountability was carefully limited to individual police officers who
were dismissed, asked to resign, or charged with a crime. As media atten-
tion declined (and thus the image of the police and governance institu-
tions were less vulnerable) the punishments for those individuals deemed
involved were slowly reduced using technical and legal language that
protect the right granted to police to use violence against citizens, even if
lethal, as long as there is a legally acceptable justification. Thus, account-
ability to ensure police legitimacy and legal predictability for police was
favored over its role in equality. In the final section, I explore some
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threads in the media stories that reveal counternarratives of accountabil-
ity that were neglected in favor of definitions that prioritized judicializa-
tion and dismissals.

Lost COUNTERNARRATIVES

Certainly, the manner in which state officials, namely the police, judici-
ary, and the Pifiera government, managed discursive accountability in the
case of Manuel Gutiérrez succeeded in reaffirming the legitimacy of the
police forces without limiting the ability of the police to continue to use
high levels of violence in the future. As mentioned, by 2012, confidence
in the police had returned to its usual high levels (CEP 2015). In this
sense, the definition of accountability applied in this case reaffirmed the
legitimacy of the rule of law and the general public’s perception of pre-
dictability and equality, but not necessarily the goal of non-repetition.
Two key counternarratives on accountability—a broader definition of
accountability and a reform of the military courts—are found scattered
throughout the news articles.

The first narrative that is discussed as a minor part of news stories and
then ultimately rejected by governing state officials was the argument
that the definition of accountability that needed to be applied in the case
of Manuel Gutiérrez should be broader. In particular, it should include
an examination of the responsibility of the police institution as a whole
(including its procedures) and corresponding political responsibilities.
This discussion began August 29, once the public prosecutor’s investiga-
tion found evidence that Carabineros were involved and Millacura con-
fessed to firing his weapon in the area.

In these counternarratives, the primary issue was police procedures
that contributed to Gutiérrez’s death, not simply the individual officer’s
actions. From this perspective, the officer’s actions were taken within a
context that facilitated, if not encouraged, such choices. While the police
leadership stressed that Millacura’s actions violated police procedures,?”
the counternarratives emphasized that police abuse (albeit until then not
lethal) was notably common in the management of protests that year.?8
According to Boris Paredes, the lawyer working with Congress Member
Hugo Gutiérrez (Communist Party), the incidents that led to Manuel
Gutiérrez’s death “do not constitute, in our judgment, isolated situa-
tions, rather they are concentrated and coordinated repressive acts.”??
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Indeed, 36-year-old Millacura had 18 years experience as a Carabinero
and had been trained in GOPE (police special forces that are responsible
for managing protests).3? The weapon used by Millacura was a 9 mm
UZI submachine gun and the public prosecutor’s investigation team
examined 500 such UZIs available to officers to use in the zone where
the incidents occurred.3! While the investigators note that Millacura
incorrectly completed the paperwork to sign-out the gun (making it
unclear which gun he used), the counternarratives concerned the guns
themselves. Socialist Senator, Alejandro Navarro submitted a request to
the Inter-American Human Rights Commission asking that it call on the
State of Chile to stop using war weapons against its own citizens and call
for police to visibly wear their identification at all times.3?

Without explicitly making the link, La Tercera published articles on
August 30 and 31 situating Gutiérrez’s death in a list of other cases of
police abuse such as the police killings of Jaime Mendoza Collio (age 24)
on August 12, 2011, Matias Catrileo Quezada (22) in January 2008,
Cristian Castillo (15) on September 11, 2005, and 14 pcople in Alto
Hospicio in October 2001, all of which led to minimal charges for the
officers involved.33

Student leaders and Socialist Senator Alejandro Navarro are quoted
as placing Manuel Gutiérrez’s death within a larger political context,
described by Navarro as one in which “all Chile has been witness to the
abuse of power by Carabineros who have used disproportionate force
during marches and protests by children and young students, and the
decided support they have received from the Minister of the Interior in
each action.”3* Raising similar issues of political responsibility, one news
article reports that an unidentified source claimed that Gajardo had
received an order from a superior (implied in the article to be from the
political executive) on the Friday of Manuel Gutiérrez’s death to “dissi-
pate any doubts that Carabineros had been involved in this case.”3> This
counternarrative implies that not only should police procedures be ques-
tioned but political leaders need to be held accountable for encouraging,
if not leading, police actions.

Yet, the judicialization of accountability placed limits on pursu-
ing institutional and political accountability. The family’s lawyer,
Washington Lizana, stated that “We would have liked to have advanced
more in regards to other penal responsibilities that occurred within
the Carabineros, particularly those related to institutional cover-up of
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events. But unfortunately, they won’t accept from us any more charges
[diligencins]. The Military Prosecutor is concentrating on the perpetra-
tor and the circumstances around this event and is not going to widen
the investigation.”3% Indeed, Millacura was not the only officer who fired
his gun in the area that night. Patricio Bravo fired his standard issued
Taurus revolver and he, like Millacura, cleaned his weapon with cotton
and alcohol afterward and replaced the bullets (Tamayo Grez 2015,
Chapter 24).3” However, since Bravo’s bullets did not kill or injure any-
one, no charges were laid.

Moreover, government officials rejected demands by student lead-
ers, other social movement organizations, some political leaders, and
eventually the Gutiérrez family, for the resignation of Minister of the
Interior Rodrigo Hinzpeter (whose Ministry is politically responsible for
the Carabineros). Government officials defended the Minister’s actions
arguing that he acted as he should have and that it is up to the Public
Ministry (public prosecutors) to investigate.3® A spokesperson for the
government argued that the opposition was simply politicizing the event
by claiming there was political responsibility; the events, he argued, were
“beyond the job of any minister” and the Minister of the Interior ful-
filled his role “with absolute diligence and the requirements of law.”3?

Indeed, if the law pertains only to the firing of the weapon causing
death, with the primary purpose of providing accountability to reaffirm
institutional legitimacy, then the government’s assessment of account-
ability is correct. However, if accountability includes the social and
political context within which the officer’s choice was made and thus
emphasizes the goals of equality and non-repetition, then the govern-
ment’s assessment of accountability is inaccurate. In this manner, the
importance of one’s definition of accountability is highlighted.

The government and police never took responsibility for the incidents
as acts requiring institutional or procedural reforms. However, the ongo-
ing critiques of the Carabineros’ actions against protesters in 2011, their
lack of transparency regarding their protocols for managing protests, and
the decline in public confidence in the police (as seen in polls) contrib-
uted to some small but important changes within the institution, made
at their own initiative.

In 2011, Carabineros created their own Department of Human
Rights, which aims to train officers in the importance of respecting cit-
izens’ human rights. As the head of the department, Coronel Rodney
L. Weber Orellana, explained, “human rights have been present in all our
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programs for more than 80 years” but the social and political climate of
2011 called on them to “modernize.”*? They chose to work with the
International Red Cross to establish human rights training programs
for their officers. Of course, training programs only change practices if,
when officers are on the job, they can use the training. Consistent with
this goal, the police’s Department of Human Rights rewrote their police
procedures for managing protests.

In August 2014, for the first time ever, Carabineros made their pro-
test policing protocols publicly available.*! While this transparency is an
important part of accountability, Chile’s National Institute of Human
Rights notes that the protocols themselves appear at first glance to
place significant limits on police action but when examined closely are
vague enough to permit the continuation of police abuse in practice. In
one of many examples, they note that the protocols state that officers’
use of and choice of force must receive prior approval by Carabineros.
INDH explains that this permits wide discretion on the part of the police
force. Instead, according to human rights standards, INDH holds that
police actions should be constrained by the law, not Carabinero approval
(INDH 2015, p. 25). Thus, again, these institutional changes, while
important, are consistent with a restricted definition of accountabil-
ity that contributes to reinforcing legitimacy but limits constraints on
repetition.

The second counternarrative found scattered among these arti-
cles includes demands for the reform of the military courts, in particu-
lar, that they should no longer be used to try cases involving civilians.
The Gutiérrez family, Congress Member Hugo Gutiérrez, and Amnesty
International, are all quoted in news articles as calling for the end of
military justice that, in Hugo Gutiérrez’s words “is a permanent source
of impunity.”*> On May 27, 2015, Amnesty International explains, in
reaction to the Military Appeals Court’s reduction in Millacura’s sen-
tence, that the Chilean government “should not only advance soon
in legal reform of military jurisdiction, but also ensure that all cases of
human rights, including those involving the use of excessive force by
members of the police, should be duly investigated and judged by ordi-
nary courts.”*3

Traditionally in Chile, cases of wrongdoing involving Carabineros, in
which there is clear evidence, go to military court. In November 2005,
the Inter-American Human Rights court decided in the Palamara case
that the Carabineros should be removed from these courts because
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there are problems with access, transparency, and due process that affect
the democratic rights of the accused and victims (UDP 2012, p. 289).
Since 2005, Chilean governments have made some attempts to reform
military justice. However, the only substantive change was Law 20.477
published in December 2010, which excluded civilians who perpe-
trated a crime against the police or military from trial in military courts
(although there are significant restrictions on when this can apply) (UDP
2012, p. 291). Cases of Carabinero wrongdoing against a civilian con-
tinue to fall under the jurisdiction of military courts. Since 2011, the
case of Manuel Gutiérrez has served as an emblematic example, used by
some media and human rights organizations in their advocacy for mil-
itary justice reform, but no further changes have been achieved (UDP
2012).4

In sum, these counternarratives, given little attention in the
agenda-setting news media and articulated by people and institutions
with less power than the government, police, or judiciary, emphasize
the equality and non-repetition goals of accountability. Yet the coun-
ternarratives are rejected in state officials’ dominant narratives that
focus on definitions of accountability that reinforce government and
police legitimacy as well as legal predictability for police.

CONCLUSION

The case of Manuel Gutiérrez encourages us to rethink the definition
and purpose of accountability in democracy. If we define accountability
in merely legal terms and with the primary objective of providing police
legal predictability and reaffirming state (and police) legitimacy, then
the Gutiérrez case is an example of successful accountability. Of course,
even using this limited definition of accountability, it could be argued,
as do some of the counternarratives, that reforming military justice
would improve legal accountability. This is a valid and important criti-
cism. However, accountability in civilian courts would still be individu-
alized, contingent upon police justifications, and likely favor police legal
predictability.

In contrast, if the goal of accountability is equality and non-repetition,
then it becomes important that the political and social context within
which the officer made the decision to bring and use a UZI submachine
gun at a protest, be considered. As some counternarratives argue, this
political and social context matters and will determine the likelihood of
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non-repetition more than individual accountability. Indeed, police abuse
has continued since August 25, 2011 (INDH 2015; CECT 2012, 2013;
UDP 2015). For example, in May 2015, student protester Rodrigo
Aviles was hit by a Carabinero water cannon and received a severe
head injury that nearly caused his death. Again, the Carabineros denied
responsibility until TV video footage proved otherwise.*> Thus, police
abuse challenges political science studies of accountability to more crit-
ically consider the implications for democracy of prioritizing some goals
over others. While institutional legitimacy and legal predictability for
police are important for governance, clearer limits are needed on its pur-
suit so as to not compromise other goals of democratic accountability,
notably equality and non-repetition.
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