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Preface

There are some books that I suppose one expects to write, but this was
not one of them. I have been teaching tort law for several years, but I
have not contributed any "orthodox" scholarship to the field and have
not regarded Torts as my principal area of scholarly interest. Over
time, however, the possibility of applying techniques of intellectual
history to a private law subject engaged me, and the subject that
naturally came to mind was the one with which I had a passing
familiarity.

The experiences of looking at Torts from a different vantage point
and reacquainting myself with intellectual history have been sources
of considerable stimulation and pleasure to me. This is one instance
where an author may well have learned more from a book than his
readers. While I am certainly not anxious to deter prospective readers
from attempting that comparison, should my intuitions be verified I
will not feel unrewarded. The possibilities for continued work on the
relationship between private law and ideas in American history now
seem varied and exciting to me; it has been gratifying to see them
opening up firsthand.

Part of my educational experiences in writing this book have come
through the conversations and the aid of others. Tyler Baker, Richard
Epstein, Thomas Haskell, James Henderson, Charles McCurdy, Harvey
Perlman, Stephen Presser, Calvin Woodard, and Jamil Zainalden
have read the entire manuscript and have given probing and helpful
commentary. Thomas Bergin, George Fletcher, and Dorothy Ross
have read various drafts of individual chapters and have improved
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upon my language even when they were not always convinced by my
arguments. Debra Willen, Nancy Hudgins, and Elizabeth Kemper have
given excellent editorial assistance—as has Carol Franz, who also
checked sources and prepared the index. Diane Moss and the secre-
tarial staff at the University of Virginia School of Law have provided
typing services in several stages. Susan Rabiner of Oxford University
Press has done her usual professional job of seeing the manuscript
through production. The book was completed sooner than it other-
wise would have been because of the generous support of the National
Endowment for the Humanities and the University of Virginia Law
Foundation.

Alexandra White has seen this book take shape and has been a fine
companion to the writer; this book is for her. Elisabeth White and
Susan Davis White have also made significant contributions to the
writer's well-being. None of the above persons, of course, can be held
responsible for any difficulties the book may present (especially Elisa-
beth White, who is not yet three), but perhaps the critical reader will
bear so broad-ranging a list in mind.

G.E.W.
Charlottesville
May, 1979



Preface to the Softcover Edition

Since this book appeared in hardcover early in 1980 it has been re-
viewed extensively in law reviews and historical journals. Some review-
ers have pointed out errors, ranging from the typographical to the
substantive variety; I have attempted to correct those in this edition. I
have not made any other substantive changes, retaining my original
interpretive framework and my original choice of subjects. An occa-
sional reviewer has criticized specific interpretations or expressed dis-
pleasure at the inclusion or exclusion of certain scholars or judges.
Such responses seem an inevitable part of the scholarly dialogue that
the appearance of an interpretive study engenders, and the fact that I
have not changed my coverage or my interpretations in this edition
may be taken as evidence that I have not found" the criticism wholly
persuasive.

Reviewers have made two sets of observations, however, that I want
to comment briefly upon here. The sets of observations are related in
that they both address the issue of ideas as causative agents in history,
and distinguishable in that the first set attempts to label my perspective
on that issue and the second to draw normative implications from that
perspective.

Any book that devotes as much attention as this one to the exposi-
tion and analysis of intellectual perspectives, "schools," and trends can
fairly be said to assume that ideas count for something. I have sought
to show, throughout this book, that the substantive state of tort doc-
trines at various times in American history has been directly influenced
by prevailing ideas about the scope of liability for civil wrongs, the use
of the tort system as a means of redressing injury, the ability of judges
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and jurists to formulate comprehensive principles of civil conduct, and
so on. In specific terms, I have argued that the expansion or contrac-
tion of the negligence principle as a touchstone of tort liability, the
treatment of a plaintiff's contributory fault as a bar to recovery or a
"comparative" factor merely reducing recovery, or the use or nonuse of
alternatives to negligence theory as measures for imposing liability in
tort (such as "act at peril," "absolute," or "strict" liability) can be seen
as reflecting prevailing intellectual assumptions about the purposes of
tort law and the desirability of compensating injured persons or pun-
ishing (through the payment of damages in a lawsuit) those perpetrat-
ing the injuries. I can even fairly be read as suggesting that while the
cultural environment in which injuries occur undoubtedly affects the
nature and extent of those injuries (the automobile and interstate high-
ways have precipitated more highspeed collisions among strangers),
the tort system's response to the injuries is affected less by the fact of
their occurrence than by the assumptions of the existing intellectual
apparatus that has been created to govern them. In keeping with this
suggestion, I have spent some time discussing the presuppositions on
which certain of those apparati ("legal science," "realism," "consensus
thought") have rested.

I would thus reject the claim made by some reviewers that I do not
"take ideas seriously" in this book. Ideas, especially in the sense of
tacit but widely shared starting philosophical premises, are elevated in
my analysis to a position of considerable causative power. Ideas, my
account suggests, not only "shape" tort doctrine but "filter" experience.
The tacit presuppositions of those who have formulated tort doctrine at
various periods in American history have not only influenced the con-
tent of specific doctrinal formulations but the results those formula-
tions have dictated. Whether persons have been compensated or not
compensated for injuries has been regularly determined by the contours
of doctrine, and those contours have themselves been shaped by tacit
beliefs as to whether the injuries in question are "worth" compensating.

I would suggest that those reviewers who have charged me with a
failure to take ideas seriously are reacting to another feature of my
analysis. I am not suggesting that ideas do not "count" (indeed I am
claiming that they count for a great deal), but rather that they do not
come into prominence because of their intrinsic merit. The prominence
of certain ideas that have had a major influence on the substantive con-
tent of tort law—for example, the nineteenth-century theory that acci-
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dent and injury were essentially "bad luck," unfortunate side effects of
a struggle for existence in which the "fittest" survived—cannot be at-
tributed to their inherent soundness. Ideas come into prominence, this
study argues, for two reasons: because they respond to the current ex-
perience of a culture in a particularly vivid way, by articulating con-
cerns that are perceived as peculiarly central and pressing; and be-
cause they are advanced by persons with influence. Influence, through-
out this study, is equated with high visibility and elite professional
status. The ideas that have shaped the doctrinal content of tort law
have been ideas proposed by scholars affiliated with elite educational
institutions, practitioners associated with metropolitan law firms, and
appellate judges that served on prominent and visible courts. While
elite status in the legal profession has not assured that one's ideas will
become influential, it has virtually assured that they will be noted.

This deterministic view of the way in which ideas come into promi-
nence has apparently caused a certain amount of discomfort among
some reviewers, and that discomfort has been accentuated by my claim
that nothing about the subject matter of the field of Torts compels its
being organized around one set of prevailing ideas or another. The two
observations may appear to unite in an overriding sense of resignation,
a conclusion that the subject of Torts has been dominated, and will
continue to be dominated, by ideas whose prominence is arbitrary and
whose popularity is ephemeral. One reviewer has conveyed this im-
pression as follows:

[I]n White's history . . . each new generation builds its conceptual
structures only to see them torn down for salvage by the succeeding
generation or abandoned to the primal chaos of the inherent "incom-
prehensibility" of tort law. The intellectual and moral structures of
each generation are at most transitory, constructed, as it were, in a
temporary clearing scratched out of the jungle; when that generation
has departed, the jungle reasserts itself."1

It may well be threatening to persons whose principal business is
the production of scholarship in which they seek to persuade others of
the soundness and validity of their ideas to be told that the prominence
of ideas is culturally determined and the lasting power of ideas only
temporary. But the history of tort law in America suggests that view.
Ideas that were sufficiently embedded as to have been thought beyond
refutation have been abandoned; ideas that were once regarded as on
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the lunatic fringe have become commonplace. The field of tort law has
been organized around radically different starting premises, and as one
set of premises has been abandoned tort law has provided ample ma-
terial for the documentation of a competing point of view. All of this
may understandably anger persons dedicated to developing an intel-
lectual perspective on legal subjects that they find coherent and plau-
sible and seek to make influential and lasting, but history suggests that
one generation's coherence may be another's gobbledygook.

In commenting on the normative implications of the perspective I
hold in this book, some reviewers have characterized my posture as
"resigned," "cynical," "pessimistic," and even "nihilistic." I would of
course like to be thought of in a sweeter and more buoyant light. But
if I am not, I would take some comfort in the thought that this study
was written as an intended antidote to the growing confidence among
many of my peers in legal education that a combination of "influence,"
analytical skill, global reach, and arrogance can enable one to make
over the world in one's theoretical image. It is, as I write this, more
than ever the age of "theory" in legal scholarship: the neoconceptualist
impulse has not abated. I wrote this book in part as a suggestion that
the triumph of theory is not all that foreordained, and that even mis-
sionaries ought to have a sense of their limitations. I .believe that the
theoretical enthusiasms of the present, on which careers are temporar-
ily made and broken, will pass; and I think that history is on my side
in this belief. A sense of the limitations of intellectual inquiry seems to
me quite different from anti-intellectualism; and a sense of the implicit
boundaries of "acceptable" thought at any period in history seems to
me very far from denying the power or importance of thought itself.

G.E.W.
Charlottesville
My, 1984
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Introduction

Tort law * is a field that encompasses material of considerable breadth
and diversity and whose existence, as reflected in individual actions
seeking civil redress for injuries not arising out of contractual rela-
tions, can be traced back to primitive societies. It would therefore be
a staggering task to write the history of tort law, and, if some of my
subsequent observations about the nature of the subject of Torts in
America are accurate, much of that history before 1850 would be
difficult to generalize about. My focus in this book is on the intellectual
history of tort law in America, and my coverage is limited largely
to those years during which Torts has been conceived of as an inde-
pendent common law subject.

It might be more accurate to say, in fact, that this book is not so
much a history of tort law as a history of the way the subject of Torts
has been conceived. Although I trace the development of the rules and
doctrines that lawyers currently consider staples of tort law, my
interest is less in narrating changes in those rules and doctrines than
in speculating about why they changed and who did the changing. I
see the shifting character of tort law in nineteenth and twentieth cen-
tury America as deriving from the shifting ideas of legal scholars and
judges—especially ideas about the civil responsibilities of a person
to his or her neighbors in society and about the manner in which
society should respond to injuries and injured people.

* A "tort" is simply the Norman word for a "wrong," but "torts" have typically
been distinguished from crimes and from "wrongs" identified with contractual
relations. Tort law, then, is concerned with civil wrongs not arising from
contracts.
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My focus in this study thus differs not only from that of most
scholars concerned with the contemporary features of tort law but also
from that of historians who have previously approached the subject.1

This book has sought to combine four perspectives: one from intel-
lectual history, somewhat modified for my own purposes; one from
scholarship on the sociology of knowledge; one from scholarship on
the phenomenon of professionalization in late nineteenth- and early
twentieth-century America; and one from the recurrent concerns of
tort law during its history, as a discrete field.

My point of view assumes that the ideas of certain elite groups
within the legal profession have had an influence disproportionate to
the numbers of persons advancing these ideas. I devote considerable
attention, for example, to the educational and jurisprudential theories
of law professors at elite law schools such as Harvard, Columbia, Yale,
and the University of Pennsylvania. Where I have singled out judges
for special treatment, the judges have been members of visible and
prominent state courts, such as those of New York and California. The
different theories of tort law described in this study are those advanced
by selected individuals who occupied high-status and high-visibility
positions in the legal profession—not those of the great bulk of law-
yers. The implicit argument in this study is that, to an important ex-
tent, dominant theories of tort law can be identified with the theories
of a small but influential group of persons.

I have assumed that proof of the breadth and representativeness of
ideas is not necessary if proof of their prominence among influential
figures in legal education is available. I have equated influence with
institutional affiliation, assuming that by the late nineteenth century
law schools had begun to occupy a significant role in the legal pro-
fession's training patterns and that a status hierarchy among law
schools had emerged, with Harvard occupying a position of promi-
nence. This assumption seems reasonable given the abundant evidence
that several aspiring law schools self-consciously modeled themselves
after Harvard2 and since Harvard graduates and former members of
the Harvard faculty proliferated in the profession of law teaching in
the early twentieth century.

I have postulated that the ideas of certain scholars at prominent
law schools have had considerable influence on the legal profession
as a whole. I believe the ideas have been "representative" of influ-
ential thought among lawyers and legal scholars even though they have
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reflected the perspectives of a narrow stratum of the American legal
profession. I view the influence of these ideas as a sociological phe-
nomenon, linked not to the inherent soundness of the ideas but to the
institutional context in which they have appeared. In this sense my
approach to intellectual history resembles that of the sociologist of
knowledge.

Recent scholarship has revealed the sociological dimensions of the
process by which knowledge is acquired and communicated. Thomas
Kuhu and others3 have shown that even in fields such as the physical
sciences, where the personal predilections of scholars are not com-
monly supposed to play a part in shaping the direction of research,
scholarship is implicitly directed toward areas about whose relevance
and soundness a tacit consensus exists and away from areas tacitly
judged to be unpromising. The direction of research is a function of
largely unarticulated value choices made by influential scholars.

The emergence of the "case method" of instruction in American law
schools illustrates the sociological dimensions of communicating knowl-
edge, Its original advocates, such as Christopher Columbus Langdell,
dean of Harvard Law School from 1870 to 1895, supported the case
method because they believed that law should be studied through first-
hand exposure to original sources, that appellate cases were the "orig-
inal sources" of the legal profession, that cases were sources of general
rules and principles, and that the articulation of rules and principles
would make law more "scientific." All of these beliefs ran counter to
the prevailing wisdom of legal education before 1870, and none of
them was susceptible to proof. The case method triumphed, however,
because a relatively small group of persons at influential law schools
came to accept these beliefs. These persons encouraged case analysis in
teaching, discouraged other forms of communicating knowledge, and
produced scholarship which reinforced their beliefs and which con-
veyed them to a wider audience of persons in the legal profession.
These beliefs were also consistent with the broader thrust of late nine-
teenth-century educated thought in America.4

The sociological dimensions of acquiring and conveying knowledge
are most readily discernible in the professionalization of educational
institutions. The phenomenon of professionalization in late nineteenth-
century America was crucial to the emergence of tort law as an inde-
pendent subject.5 Professionalization, which affected all fields of
knowledge, wrought three major changes in the practice of law. First,



xviii INTRODUCTION

it transformed law schools from optional features of a well-rounded
"liberal" education into a necessary step for entering the legal pro-
fession. Secondly, it created a class of professionals—law professors—
who were distinguishable from practicing lawyers and who evolved
into lawmakers through their scholarship. And, finally, it changed the
character of legal subjects such as Torts by implicitly delegating their
composition to professors, who would shape the subjects in accor-
dance with their own prevailing values.

Professionalization is a socialization process: one does not merely
learn specialized material, one learns it in a distinctive, "professional"
way. There were several educational options available to the Harvard
Law School faculty after 1870 when Langdell became its dean. Courses
could have been taught through lectures or through "Socratic discus-
sion; either Massachusetts law or the law of numerous jurisdictions
could have been taught; individual law cases could have been treated
either as discrete entities or as manifestations of broad legal prin-
ciples; law school could have been considered either ancillary to
apprenticeship training or an alternative to it. For each of these
alternatives Langdell and his contemporaries eventually chose the
latter option, the option ultimately consistent with their conception of
law and notions of professional training. The Harvard faculty thus
attempted to equate becoming a lawyer with a particular mode of
acquiring knowledge.

For professional training to be effective, of course, the "trained"
students have to be accepted by the profession as eligible candidates.
The phenomenon of professionalization therefore imposes some limits
on the educational theories of members of a professoriat. Nonetheless,
the autonomy given professors to shape the materials of legal study is
considerable, and it is one of the principal themes of this book. While
Langdell assumed that the courses he taught at Harvard were relevant
preparation for law practice, he did not expose his students in Con-
tracts to situations comparable to ones they were likely to encounter as
practitioners. On the contrary, he exposed them to English cases
decided well before they were born. Langdell conceived of "contract
law" as an aggregate of those rules, principles, and theories about con-
tractual relations that he thought sound. Such rules, principles, and
theories did not have to be derived from contemporary experience.

The autonomy of law professors to shape their subject matter has
extended well beyond the classroom. Law professors at elite law
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schools have been expected to be scholars as well as teachers; since
their scholarship has been largely directed toward synthesizing and
articulating the rules of common law subjects, their unarticulated con-
victions have affected the staple materials of the legal profession. The
appearance of scholarly treatises on legal subjects and the use of
treatises as sources of "law" had preceded the late nineteenth-century
professionalization of law," but with professionali/ation treatise writing
was delegated largely to law professors and an interface between edu-
cational training and treatise writing resulted. A set of cases, examined
in the classroom, revealed themselves as manifestations of principles
synthesized in a treatise. The case collector and synthesizer were
often the same person. Under these circumstances, legal subjects easily
became organized around and equated with the views of professors.

While one cannot adequately discuss the history of tort law in
America without taking note of the fact that Torts was not taught as
a subject in law schools until 1870, my focus in this book is not exclu-
sively on the role of Torts in legal education. The intellectual history
of Torts extends beyond the academic community, not only because a
significant group of persons who make tort law—the judiciary—is not
precisely part of that community, but also because tort cases raise re-
curring legal issues whose resolution has been affected by trends in
American society at large. From the original emergence of Torts as a
discrete common law subject, tort law has been regularly concerned
with the problem of determining civil responsibility for injury. The
attitudes of educated Americans toward injuries have changed dra-
matically over the past hundred years. A widespread" attitude which
associated injury with bad luck or deficiencies in character has been
gradually replaced by one which presumes that most injured persons
are entitled to compensation, through the legal system or some other
mechanism. This transformation in what I have called the prevailing
ethos of injury in America has been an important determinant of the
state of tort law.

This book follows a general thematic structure; its concluding seg-
ments leave the realm of history to enter the realm of contemporary
theory. The thematic structure juxtaposes the subject matter of tort law
—which I believe has remained relatively constant, if diffuse, through-
out the period under consideration—against changing conceptions of
tort law. I have found that those conceptions have been self-sufficient
and internally coherent, but they have been based on unprovable,
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though widely shared, philosophical assumptions. Throughout the his-
tory of tort law in America creative scholars and judges have sought
to shape tort law to approximate their ideal conceptions of the field.
But the subject matter of tort law has proved sufficiently amorphous to
resist that shaping, so that a fresh supply of material has always existed
for new generations of scholars and judges, and the relationship be-
tween changing ideas and changing legal doctrines has sometimes been
obscured.

Different comprehensive standards of liability in tort (negligence,
strict liability) have been formulated at different times. Competing
central purposes for tort law (admonishing blameworthy conduct or
compensating injured persons) have been articulated. The ambit of
tort law's coverage has been expanded theoretically (to include "tradi-
tional" areas of the law of sales) and contracted (to exclude areas
superseded by constitutional law). Tort law has been thought of as
essentially a private law subject or as "public" law in disguise. The
image of the subject of Torts has varied from that of a unified collec-
tion of comprehensive and interlocking principles of civil liability,
embodied in appellate cases, to that of a grab-bag collection of diverse
judgments by individual courts. Yet none of these changing intel-
lectual developments has affected the integrity of tort law itself. Tort
law's integrity has come from a recurrent need in American society for
some legal response to the problem of responsibility for civilly inflicted
injuries. In the last hundred-odd years Americans have been injured
in all sorts of diverse ways; in that time secular explanations for, and
responses to, the problem of injuries have predominated. Tort law has
been a major explanatory and responsive device. Its integrity, and its
amorphousness as well, can be linked to the place of injury in Amer-
ican life.

My hope is that on completing this book one will have learned
something about the changing ethos of injury in America, about the
history of a common law subject, and about the ways that legal scholars
interact with more orthodox lawmakers—especially judges—and func-
tion as lawmakers themselves. Finally, I hope the book contributes to
an understanding of the complex relationship between law and ideas
in American society.
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1
The Intellectual Origins

of Torts in America

The emergence of Torts as an independent branch of law came strik-
ingly late in American legal history. Although William Blackstone
and his eighteenth-century contemporaries, in their efforts to classify
law, identified a residual category of noncriminal wrongs not arising
out of contract,1 Torts was not considered a discrete branch of law
until the late nineteenth century. The first American treatise on Torts
appeared in 1859;2 Torts was first taught as a separate law school
subject in 1870;3 the first Torts casebook was published in 1874.4

A standard explanation for the emergence of an independent iden-
tity for Torts late in the nineteenth century is the affinity of tort doc-
trines, especially negligence, to the problems produced by industriali-
zation.5 The process by which Torts emerged as a discrete branch of
law was more complex, however, and less dictated by the demands of
industrial enterprise than the standard account suggests. Changes
associated with industrial enterprise did provide many more cases in-
volving strangers, a phenomenon that played a part in the emergence
of Torts as an independent branch of law. But even this new increase
in cases in which the litigants had had no prior relationship would
not have been sufficient had it not come at a time when legal scholars
were prepared to question and discard old bases of legal classification.
The emergence of Torts as a distinct branch of law owed as much to
changes in jurisprudential thought as to the spread of industrialization.

Historical events as well as ideas played a part in creating the cli-
mate of intellectual legal opinion that spawned Torts an an indepen-
dent category of law. This chapter's emphasis, however, is on events

3
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only as they were used by intellectuals in the legal profession to for-
mulate new legal doctrines and theories. My intent is to detail the in-
fluential role of certain lawyer-intellectuals in the development of legal
doctrine in America. These intellectuals—who were primarily acade-
micians after 1870—fulfilled their professional roles, in important
part, through their efforts to derive and articulate theoretical justifica-
tions for their working rules of law that had current acceptance. In
the process they significantly affected the content of tort rules and doc-
trines and consequently affected the changing state of tort law in
America.

Conceptualism in Late Nineteenth-Century American Thought

Between 1800 and 1850, as Americans became increasingly en-
amored of such New World privileges as individual freedom, social
equality, and occupational mobility, an eighteenth-century European-
derived conception of society as an ordered community with desig-
nated social roles to each member and relatively limited mobility for
all was called into question. Alongside a relatively static hierarchical
vision of man's place in society had emerged in America a new dy-
namic atomistic vision, which emphasized man's potential to alter the
conditions under which he 'might exercise his capacity for achieve-
ment.0 For a time, these visions apparently were not perceived as
contradictory. Leading literary figures espoused both the ideal of
communal life and individual freedom.7 National politicians simul-
taneously portrayed themselves as guardians of a simpler, more or-
derly republican society and as apostles of democratic progress.8 The
influential Unitarian theologian William Ellery Channing, asserted
that the universe was ordered by God's law and then applauded
" 'questioning] [of] the infinite, the unsearchable, with an audacious
self reliance.'"9

Perhaps the most striking indication that early nineteenth-century
legal scholars were similarly affected by these divergent visions was
their articulation of both synthetic and atomistic views of law. Black-
stone, in his eighteenth-century synthetic view, had seen the "Law of
England" as a unified entity, its components distinguishable but none-
theless interdependent.10 By the early nineteenth century, James Kent's
and Joseph Story's treatises primarily conceived of law as the sum of
its parts (the "law" of bailments, the "law" of-agency, etc.) but still
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represented law as at least capable of a grander synthesis. Nathan
Dane's widely used Abridgment," which first appeared in 1823, was
an attempt at a broad synthesis, but Dane's organization suggested that
American law was a series of diverse interpretations of individual ac-
tions that had, one to another, little unity or coherence. By the 1850s,
leading treatise writers such as Theophilus Parsons and Emory Wash-
burn stressed encyclopedic coverage more than theoretical synthesis.12

Although American law seemed to be dissonant, diverse, and even
chaotic, American society was still—to some extent—perceived of as
a communal entity, bound together by commonly held values. A major
source of these communal values was a common heritage of religious
dogma.13 Parsons's treatise on contracts, for example, distinguished
between "the law of God" and "human law." 14 Parsons argued, build-
ing on this distinction, that human laws, with which his treatise was
concerned, could not entirely sanction "craft and cunning"; but this
fact should not be taken to mean that "whatever human law does not
prohibit, [one] has a right to do; for that only is right which violates
no law, and there is another law beside human law." 15

The simultaneous espousal, then, of synthetic and atomistic visions
of society was a defining characteristic of early nineteenth-century
American culture, manifested, on the one hand, by the still bind-
ing force of religious dogma and, on the other, by a growing aware-
ness of the value of individual autonomy. After 1850, both visions
would be altered. The role of religion as a unifying force among Amer-
ican intellectuals was considerably diminished, and the sense that
American civilization offered endless possibilities for individual growth
and progress was sharply qualified. These developments signaled a new
phase in the history of ideas in America, sometimes signified by the
term "Victorian."

"Victorian" describes a cultural and intellectual ethos that origi-
nated in England during the middle years of Queen Victoria's reign.10

The ethos emerged from tensions associated with the perception that
material "progress," in an industrializing, urbanizing society, could
have disintegrative side effects.17 American "Victorians" discovered
that sudden rises in income levels, massive industrial development, and
marked urbanization tended to undermine traditional sources of sta-
bility, especially religious dogmas, that complemented a homogeneous,
village-oriented, preindustrial society. Since theological explanations
of the universe—which were widely shared by early nineteenth-
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century intellectuals—had assumed an essentially static view of human
nature and social organization, such explanations were increasingly
hard to reconcile with the apparent "flux" of post-Civil War Ameri-
can civilization.

After the Civil War, scholars repeatedly stressed their interest in
deriving secular and scientific theories that would promote order and
unity in a modern industrialized setting. Henry Adams explained that
his "instinctive belief" in the theory of evolution was based on a need
for a "substitute for religion," a "working system for the universe,"
and a means of "enforcing] unity and uniformity." 1S The novelist
Hamlin Garland, reading Herbert Spencer in the 1880s, found that
" 'the universe took on order and harmony.' " 10 The architect Louis
Sullivan felt that "Spencer's definition implying a progression . . . to
a highly organized complex, seemed to fit" Sullivan's own experience.20

Some scholars, such as the philosopher John Fiske, even believed that
secularly based systematic thinking might be reconciled with a reli-
gious faith. Fiske wrote in 1875 that the authority of religious prin-
ciples was no longer derived "from the arbitrary command of a mytho-
logic quasi-human ruler" but from "the innermost necessities of [the]
process of evolution." 21

In general, post-Civil War "Victorian" intellectuals were interested
in restoring the sense of order and unity that had characterized
eighteenth-century thought, but they rejected efforts to derive order
and unity from "mythologic" religious principles. In the quarter cen-
tury after the war, these intellectuals were particularly concerned with
"conceptualization"—the transformation of data into comprehensive
theories of potentially universal applicability. The source of unity was
to be methodological: the "scientific" ordering of knowledge.22 As the
sociologist Lester Ward put it: "[T]he origination and distribution of
knowledge [could] no longer be left to chance and nature," but were
"to be systematized and erected unto true arts." 23

The two legal scholars most immediately responsive to this con-
ceptualistic impulse were Nicholas St. John Green and Oliver Wendell
Holmes, Jr., who, along with Fiske, the philosophers William James
and Chauncey Wright, and others, were members of the celebrated
Metaphysical Club, a meeting ground of Cambridge intellectuals be-
tween 1870 and 1874.24 Green, a practicing lawyer, taught Torts and
Criminal Law at Harvard and Boston University Law Schools in the
1870s and wrote several essays between 1869 and 1876 in the Ameri-
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can Law Review, of which Holmes was an editor. When he died in
1876, Green had a treatise on Torts in preparation.

Green's approach to legal scholarship, which Holmes called philo-
sophical,25 was characteristically conceptualistic. Green refused to ac-
cept legal dogmas on faith; their effectiveness as working analytical
guidelines was the critical test.26 The classification of legal subjects
and the derivation of general principles of law, efforts Green identified
with philosophically oriented scholarship,27 were, in his judgment,
pointless undertakings unless a given classification or principle then
served some useful purpose. Green also maintained that purposive
organization of a legal subject might in certain instances be better ac-
complished by studying the subject's history, or, as with the law of
slander and libel,28 by examining the practical considerations on which
it was founded, as with the doctrine of vicarious liability.29

While Green expressed an interest in treating the law as a science
and analyzing its developments with something akin to mathematical
precision,30 he conceded that absolute lines could not be drawn be-
cause change was constant and "[a]ll things in nature . . . shade into
each other by imperceptible degrees." 31 Paradoxically, an acceptance
of the inevitability of change provided Green with some solace. If one
recognized that "[t]he latest decided cases upon [a] subject make the
law," 32 Green believed one could try to "settle more definitely" the
analytical rationales for those cases and "to see what, and how many,
of such reasons apply, and with what force, to ... new cases."33

Through these techniques one derived general principles that had some
operative meaning.

Green's conceptualism, like that of other American "Victorian" in-
tellectuals, was thus an effort to derive certainty in the face of con-
tinual change. Certainty was achieved not by appeal to received dogma
but by a scientific reorientation of techniques of legal analysis. Green
was as interested in "perfectfing] [the law] as a science" 84 as were his
conceptualist contemporaries in sociology, economics, or philosophy
in perfecting their disciplines.35 Through these techniques new philo-
sophical classifications of law were made possible.

The strong parallels between Green's approach and that of Holmes
in the 1870s suggest a degree of mutual influence.30 Green's interest
in the historical origins of legal doctrines, his conviction that rules and
principles derived their primary meaning from the circumstances in
which they were used, and his fascination with systems of legal clas-
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sification were mirrored in Holmes's early scholarship.37 Both men saw
themselves as "expounders" of the law, whose interests lay in treating
legal subjects "philosophically," from the perspective of scientific in-
sight.38 But notwithstanding the increasing acceptance of conceptual-
istic methodologies in American intellectual life after the Civil War,
Green and especially Holmes might not have been able to apply those
methodologies so readily to the law had not the principal classification
device of nineteenth-century jurisprudence, the system of writ plead-
ing, collapsed, leaving a perceived void that was ultimately to be filled
by the theories of the conceptualists.

The Collapse of the Writ System

As late as the first half of the nineteenth century "Torts" was not an
autonomous branch of law at all but merely, as Holmes noted in 1871,
a collection of unrelated writs.3'J Lawyers knew how to sue in tort, but
they apparently had little interest in a theory of torts. As a classifica-
tion device, the writ system became increasingly haphazard by the
early nineteenth century, in part because of the growing diversity of
American law and the tendency of courts to create exceptions to the
system's rigorous requirements, and in part because of the absence of
any powerful pressure for interjurisdictional consistency in American
jurisprudence. By the 1850s, this haphazardness had become a source
of irritation to those working with it in the legal procession, and alter-
natives to writ classifications began to be considered. The conceptual-
istic tendencies of contemporaneous legal thought influenced the na-
ture of those alternatives.

The conventional explanation for the demise of the writ system, a
system founded on enforced conformity to arcane technicalities, is
that in the early years of the century dissatisfaction arose with writs
as practical and efficient pleading devices.40 According to this explana-
tion, the dissatisfaction led to the formation of law-revision commis-
sions in states such as New York and Massachusetts. These commis-
sions were charged with making the common law more intelligible to
lay people. At the same time a movement for codification of American
laws emerged, which in its headiest versions advocated total replace-
ment of the common law with an American civil code. Although the
codification movement ultimately failed, its impetus combined with re-
visionist impulses to produce a reform of the writ system. The first
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manifestation of reform came in the New York Code of Procedure,
adopted in 1848, which abolished the forms of action on which the
writ system was based. Other states quickly followed New York's ex-
ample, with eleven states abolishing the writ system by 1856 and
twenty-three by the 1870s.41

Thus related, the story has a nice historical momentum, with the
pent-up demands of Jacksonian reformers finding voice in the 1840s
through the genius of David Dudley Field, author of the 1848 New
York Code.42 Unfortunately, insufficient scrutiny of the writ system
has taken place to justify this conventional explanation. The scrutiny
that has taken place, in fact, reveals a more complex series of develop-
ments. A study of Massachusetts pleading in the late eighteenth and
early nineteenth centuries,43 for example, has shown that the writ sys-
tem was not suddenly abandoned in that state, but was gradually and
irregularly modified over a seventy-year period. Although fraught with
technicalities, the Massachusetts system of pleading was not univer-
sally rigid: amended pleas were permitted44 and multiple actions were
common.45 Thus when Massachusetts eventually abolished writ plead-
ing in 1851, the "reform" was not a major modification of existing
practice.

An overestimation of the extent of dissatisfaction with the system,
especially among those who were most significantly affected by it, has
accompanied this overly dramatic conventional account of the writ
system's demise. The writ system served an important jurisprudential
function in the early nineteenth century, that of a surrogate for doc-
trinal classification. The rigor of the writs, as Green pointed out,
tended to make procedural requirements the equivalent of doctrinal
categories. He wrote in 1871: "Whatever may be said of [the science
of special pleading] as a practical method of meting out justice be-
tween private litigants, it is certain that the lawyer who was master of
it stood upon an eminence which gave him a clearer view of the posi-
tion of his case, in its relation both to law and the surrounding facts,
than there is any other means of obtaining. . . . Indeed, a knowledge
of ... pleading is a knowledge of ... law." 40 One could master
"tort" doctrine by mastering the technicalities of pleading, since, in
the writs of trespass and case, the elements of proof that gained one
access to a court were often the same elements by which one recov-
ered. Problems of causation were solved by the writ system's require-
ments, and affirmative defenses, such as justification or contributory
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fault, usually were not allowed. A plaintiff took pains to show how his
injury resulted, either "directly" (trespass), or "indirectly" (case),
from a defendant's act. If he was able to establish a chain of direct or
indirect causation and used the proper writ, his chance for recovery
often were good.47 Knowing the procedure for suing in trespass or
case was the equivalent of knowing the doctrinal elements of those
actions.

It is difficult, at least from a twentieth-century perspective, to iden-
tify the sources of the widespread dissatisfaction conventionally asso-
ciated with this system. Few trained lawyers would likely have opposed
it, since, once mastered, it proved to be a handy digest of the common
law.48 Neophyte lawyers or nonlawyers might fall victim to its techni-
calities; however, if customs prevailing in early nineteenth-century
Massachusetts were followed elsewhere, rigid adherence to the formali-
ties of pleading was not universally required and leave to amend an ill-
considered plea regularly was obtained.4"

The fact remains, however, that the writ system was abolished in
most states in the 1850s with remarkably little opposition. In light of
the strong lawyer resistance to the codification efforts that took place
in the mid-nineteenth century,50 the abolition of technical pleading
might seem a little surprising, since the common law, so vigorously
defended by lawyers, derived its substantive doctrines largely from its
pleading requirements. But if one conjectures that the change came
from within—that the system was discarded by those who had profited
most from it—the collapse of the writ system becomes more under-
standable. If one recalls that the writ system functioned as a device for
classifying substantive doctrine, one might hypothesize that writ plead-
ing lost support when it ceased to function successfully in that ca-
pacity. Its failure to perform successfully as a means of doctrinal
organization can be traced to the tendencies toward diversity and dis-
sonance that marked early nineteenth-century jurisprudence.

As the ambit of legal concerns in America widened and diversified,
different localities adopted different rules of special pleading. In an-
other age, the balkanization of pleading rules might have been intel-
lectually offensive; in early nineteenth-century America, however, jur
isprudential order was not universally prized. But with each relaxation
of the technicalities of pleading, there was a concomitant loss of cer-
tainty and predictability about substantive legal rules. And so it was
only a matter of time before the value of the writ system would be
undermined as well.
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In addition, the writ system's emphasis on arcane particulars ran
counter to a growing scholarly interest in deriving universal princi-
ples. "Like other sciences," a commentator noted in 1851, the law was
"supposed to be pervaded by general rules, . . . [and] to have first or
fundamental principles, never modified." 51 Some years later, Holmes
linked this search for scientific universals to an admission of the very
real failings of the writ system:

"If those forms had been based upon a comprehensive survey of the
field of rights and duties, so that they embodied in a practical shape
a classification of the law, with a form of action to correspond to
every substantial duty, the question would be other than it is. But [the
writs] are in fact so arbitrary in character, and owe their origin to
such purely historical causes, that nothing keeps them but our respect
for the sources of our jurisprudence." 52

This same dissatisfaction with the particularistic approach of the
writs, and a comparable inclination to seek universal guiding princi-
ples in the law, motivated Francis Hilliard to write the first treatise on
Torts in America. In commenting on previous treatments of tort ac-
tions, Hilliard wrote: "By a singular process of inversion, . . . reme-
dies [procedural requirements] have been substituted for wrongs
[substantive elements of an action]." 5:i He found it "difficult to under-
stand,"

how so obviously unphilosophical a practice became established. . . .
. . . To consider wrongs as merely incidental to remedies; to in-

quire for what injuries a particular action may be brought, instead of
explaining the injuries themselves, and then asking what actions may
be brought for their redress; seems to me to reverse the natural order
of things. . . ,54

For Hilliard emphasis on the writs gave "a false view of the law, as a
system of forms rather than principles; [it] elevate[d] the positive and
conventional above the absolute and permanent."55 Hilliard's ap-
proach to Torts sought to show that the subject "involve[d] principles
of great comprehensiveness, not modified or colored by diverse forms
of action." 50 In the developing tradition of nineteenth-century scien-
tific methodology, he proceeded from universals to particulars.

In sum, one can associate the demise of the writ system with the
rise of conceptualism in intellectual thought. By the 1850s, the hap-
hazardness of the writ system had become a source of irritation to
those working with it in the legal profession, and a search had been
begun for alternatives to writ classifications.57 In the effort to replace
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writs with generalized substantive legal principles and doctrines, the
idea of treating Torts as an independent legal subject emerged. The
origins of Torts can be traced to the interaction of a conceptualist re-
structuring of jurisprudence with a deteriorating system of pleading
and procedure in post—Civil War America. Because of this interaction,
recognition of an independent branch of tort law was possible. Still
wanting was the development of theoretical principles by which Torts
could identify itself.

The Rise of Modern Negligence

Francis Hilliard conceded in his 1859 preface that although he had
"entire confidence in the idea" of treating Torts as a separate subject,
he had "much diffidence as to the execution." 58 His treatise, in fact,
was not entirely successful in distinguishing Torts from other com-
mon law subjects. In his discussion of Torts, he included chapters on
crimes and property and, in his treatment of slander, chapters on evi-
dence and damages. Hilliard's effort was representative of early at-
tempts to organize the subject matter of Torts. Classifications like
these caused Holmes, reviewing Charles Addison's treatise on Torts in
the American Law Review in 1871, to assert that "Torts is not a
proper subject for a law book." B9 Holmes found an absence of a "co-
hesion or legal relationship" between the variously treated topics.
Trespass, for example, was far closer to "possession enforced by real
actions" than to assault, yet the two were paired as "torts." 60 Holmes
"longfed] for the day when we may see these subjects treated by a
writer capable of dealing with them philosophically." 01 By philosophi-
cally Holmes meant, as Hilliard and Green had, with sufficient con-
sciousness of scientifically derived universal principles.

It was at this point—the 1870s—that an academic search for over-
riding theoretical principles in Torts seemed to have been comnienced
in earnest.62 Two years after Holmes's assertion that Torts was an unfit
subject for a treatise, he attempted to formulate a theory of Torts; in
passing, he noted that "there is no fault to be found with the contents
of text-books on this subject." 63 The study of Torts had become prom-
ising for Holmes because he had been able to discover that "an enu-
meration of the actions which have been successful, and of those which
have failed, defines the extent of the primary duties imposed by the
law." 64 Examination of the tort writs showed Holmes that in the case
of certain civil wrongs, such as allowing dammed water or wild ani-
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mals to escape, liability attached regardless of the culpability of the
actor; that in others, such as assault or fraud, culpability was a pre-
requisite for liability; and that in still others the culpability of the de-
fendant, although pivotal to recovery, was determined not from an
analysis of his intentions but from an assessment of the social utility
of his conduct, this assessment based on "motives of policy . . . kept
purposely indefinite." 65 The last category of cases constituted "mod-
ern negligence." °6 Thus Torts could be subdivided into three cate-
gories: absolute liability, intentional torts, and negligence.67

Holmes's theory was not remarkable in itself: common law writs
had acquired roughly similar classifications through their procedural
requirements. Holmes's significant contribution was the isolation of
negligence as a comprehensive principle of tort law. This contribution
was significant in two respects. First, it systematized an embryonic ex-
pansion in American case law of the meaning of negligence from that
of neglect of a specific, predetermined duty to that of violation of a
more general duty potentially owed to all the world. Second, Holmes's
isolation of "modern negligence" was to provide Torts with a philo-
sophical principle: ea no liability for tortious conduct absent fault,
with fault to be determined by reference to "motives of policy" or
"the felt necessities of the times." e" Within a short space of time, that
principle came to dominate tort law. So infatuated was Holmes with
his discovery of "the great mass of cases" in which a negligence stan-
dard was applied and so convinced was he of the soundness of condi-
tioning tort liability on a policy determination that a general duty of
care had been violated, that only eight years after his first theory of
Torts he was prepared to argue that absolute liability had never truly
existed in tort law and that fault, either in the strict (intentional) or
looser (negligent) sense, had always been a prerequisite for liability.70

Holmes's belief that liability in tort had always been based on a de-
termination of "fault" was to be challenged by other scholars in the
late nineteenth and early twentieth centuries. John Wigmore argued
that early tort liability was "indiscriminate," with no distinctions made
between intentional or unintentional, careless or careful acts.71 George
Deiser believed that early tort cases merely compelled "the person ac-
tively contributing to the injury . . . to pay the sum ascertained as
damages." 72 And Nathan Isaacs asserted that tort law had "lapsefd]
from the moral fault basis and return[ed] to it," alternating between
"fault" and "absolute" standards of liability.73

My interpretation of the intellectual origins of Torts in the nine-
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teenth century suggests another view of the state of tort law prior to
its conceptualization: that no comprehensive standard of liability then
existed for tort actions. It is misleading, in fact, to speak of separate
"tort" actions, let alone standards of tort liability, before the nine-
teenth century. "Tort" originally .simply meant "wrong," which S. F. C.
Milsom has shown to have been largely synonymous with "trespass"
in the early English common law.74 "Tortious" wrongs were, in their
early history, merely wrongs not arising out of contract and giving rise
to civil liability; that is all they were. The idea of Torts as a separate
category of law was not present in the commentaries of Edward Coke
or in those of Blackstone; it was not present, we have seen, until the
middle of the nineteenth century.

Nor was a comprehensive standard of liability for "tort" actions
present in any developed form prior to the 1870s. When Chief Justice
Lemuel Shaw of the Supreme Court of Massachusetts said, in the 1850
case of Brown v. Kendall, that a plaintiff suing in trespass "must come
prepared . . . to show either that the intention was lawful, or that
the defendant was in fault," 75 he was merely articulating the common
sense of earlier cases: tort liability generally turned on some associa-
tion of blameworthy conduct with the defendant. If Shaw was at-
tempting a synthesis of the preconditions for tort liability, he was not
accurate, for sometimes tort liability had been found where a defen-
dant had neither intentionally nor carelessly injured a plaintiff.76 The
crucial inquiry in tort actions prior to the 1870s was not whether a
defendant was "in fault" or had otherwise violated some comprehen-
sive standard of tort liability, but whether something about the circum-
stances of the plaintiff's injury compelled the defendant to pay the
plaintiff damages. Tort liability was no more precise than that. Deiser's
observation on early English cases seems apt: "[t]he tests of liability
appear sporadically and not as part of any coherent legal conscious-
ness. . . . There is no suggestion in any of the cases as yet, of any
approach to a legal standard of conduct." 77

The historical "debate" between Holmes and his contemporaries
about the original basis of tort liability appears, on reflection, to have
been a product of the concerns of their own time. Conceptualism had
produced an interest in comprehensive theories; the independence of
Torts was associated with the formulation of a general standard of tort
liability. It was natural that scholars, in an age that used history as a
source of present wisdom, would find the "origins" of comprehensive
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liability standards in earlier tort cases. But the evidence suggests that
individual "tort" actions, before the middle of the nineteenth century,
tended to be decided with reference to their own features and to cur-
rent perceptions of equity and justice. Far from assessing individual
tort actions with reference to a comprehensive theory of liability,
judges and juries prior to the mid-nineteenth century did not even
consider tort actions as a discrete substantive category of claims.
"Tort" cases were actions in trespass, actions in case, and the like,
with their peculiar circumstances and their special considerations. To
say there was no encompassing theory of tort liability prior to 1870
should not be startling: there was no conception of Torts as an inde-
pendent legal subject upon which there should have been an encom-
passing theory.

Even before Holmes began to marshall arguments in support of
negligence as a general standard of tortious conduct, certain nineteenth-
century American courts had been groping in that direction. Prior to
the 1830s, with the exception of a handful of cases in New York,78 the
term "negligence" generally referred to "neglect" or failure to perform
a specific duty imposed by contract, statute, or common law. Exam-
ples were the duty of a sheriff to maintain prisoners in custody 7° and
the duty of a town to keep bridges in good condition.80 Suits arising
out of the escape of prisoners or damage to bridges or roads alleged
that the official responsible had been negligent or neglectful. Com-
mentators used negligence in a similar fashion.81 There is little to
indicate that negligence was equated with "misfeasance": performing
an act in a "careless" manner. Suits in neglect rested primarily on
"nonfeasance": the omission of a prescribed duty.82

During the 1830s certain state courts, among them New York,
Massachusetts, and Pennsylvania, increasingly came to associate negli-
gence with acts of misfeasance, which were evaluated with reference
to a general standard of care that was not limited to specific persons,
offices, or occupations. Brown v. Kendallss is regularly cited as the
first American Torts case that clearly employed a "fault" standard of
liability.84 It was preceded, however, by at least three other cases in
New York and Pennsylvania.8'"' Brown v. Kendall's significance lay in
Shaw's recognition of the capacity of "fault" to serve as a compre-
hensive standard, which was consistent with his view of the common
law as a set of broad and comprehensive principles.86 Shaw did not
originate the association of the term "negligence" with violations of a
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general "fault" standard, but he suggested in Brown v. Kendall87 that
the fault principle had wide application. Negligence, Shaw implied,
was more than neglect of specific duties imposed only under certain
circumstances; it was the touchstone (and principal limiting factor)
of a general theory of civil obligation, under which persons owed
other persons a universal but confined duty to take care not to cause
injury to another.88

Viewed in this fashion, the modern negligence principle in tort law
seems to have been an intellectual response to the increased number
of accidents involving persons who had no preexisting relationship
with one another—"stranger" cases.80 In this limited sense the con-
ventional identification of the rise of Torts with the advent of indus-
trialism is accurate. Advances in transportation and industry—mills,
dams, carriages, ships—made injuries involving strangers more com-
mon. As judges and legal scholars sought to establish a theory of
liability for stranger accidents, older notions of neglect proved in-
adequate, for frequently parties involved in accidents had not had
any previous relationship with one another and therefore had not been
contemplated as owing one another any civil duties. The writ system
may have served to distinguish one "tortious" injury from another, but
it was not designed to address the principal question raised by stranger
accident cases: What duties of care were owed to all by all? 90 Once
the import of this question became clear, the ground for a new theory
of tort liability in stranger cases was broken. Neglect expanded to
encompass malfeasance as well as nonfeasance and thus came to be
synonymous with legal carelessness. At the same time a "fault"
standard emerged as a limiting principle of tort liability. Modern
negligence was born.

Two stranger cases from the 1870s, one of which made use of
Holmes's insights, illustrate the increasing dominance of the newer
generalized conception of negligence. Both cases, Brown v. Collins lu

and Losee v. Buchanan,02 were reactions against the implications of
Rylands v. Fletcher™ the 1868 House of Lords decision holding a
defendant liable regardless of fault for allowing water to seep through
his land and damage the mines of a neighbor. Both the Brown and
Losee courts concluded that absolute liability for injuries to strangers
was not to be retained in modern American tort law. In Brown a
pair of horses, startled by the engine of a passing train, had shied off
the road and damaged a lamp post on an adjoining property owner's
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lot. The parties stipulated that the driver "was in the use of ordinary
care and skill" in managing his horses prior to the time they became
frightened. Judge Charles Doe held that, absent a showing of "actual
fault" in the driver, no liability would attach."4 Relying in part on
Holmes's observations in "The Theory of Torts," 9r' Doe maintained
that to extend the Rylands v. Fletcher principle of "absolute liability
without evidence of negligence" seemed "contrary to the analogies
and the general principles of the common law."!H! Holding a defendant
liable without showing that he had acted negligently was the equiva-
lent of suggesting that "every one is liable for all damage done by
superior force overpowering him, and using him or his property as
an instrument of violence." "7 Doe argued that liability in tort, where
a defendant had acted unintentionally, should be conditioned on a
showing of lack of "ordinary care and skill." "8

One of the precedents Doe relied upon in Brown v. Collins was
Losee v. Buchanan, a New York case also decided in 1873. In the
absence of any New Hampshire precedent for applying negligence in
the generalized sense employed in Brown, Doe had looked to other
courts and to scholars for support for his critique of Rylands v.
Fletcher. In Losee, however, Commissioner Robert Earl had the
benefit of a prior New York case "" that he cited as holding: " '[w]here
one builds a mill-dam upon a proper model, and the work is well and
substantially done, he is not liable to an action though it break
away. . . . Negligence should be shown in order to make him
liable.' " I0° Earl's task was to extend that principle to a case in which
a steam boiler had exploded, damaging buildings on a neighboring
tract of land. He found the extension simple enough. "We must have
factories, machinery, dams, canals and railroads," he maintained. "If
I have any of these upon my lands, and they are not a nuisance and
are not so managed as to become such, I am not responsible for any
damage they accidentally and unavoidably do my neighbor. He re-
ceives his compensation for such damage by the general good, in
which he shares. . . ." m

As for Rylands v. Fletcher, Judge Earl found it to be "in direct
conflict with the law as settled in this country." 1()- The "universal"
American rule, Earl asserted, was that "no one can be made liable
for injuries to the person or property of another without some fault or
negligence on his part." 103 Thus negligence was more than a specific
duty. It was a general precondition of liability for unintentional torts,
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a "universal rule" that helped define the subjects of Torts itself. As
Holmes wrote eight years later in The Common Law: "The general
principle of our law is that loss from accident must lie where it falls.
. . . ' N o case or principle can be found . . . subjecting an individual
to liability for an act done without fault on his part.' " 104

The growth of negligence from the omission of a preexisting, spe-
cific duty owed to a limited class of persons to the violation of a
generalized standard of care owed to all ensured the emergence of
Torts as an independent branch of law. Impulses to conceptualize
law around a series of universal principles had extracted Torts from
a diverse series of writs and transformed it into a discernible academic
subject. These same impulses were struggling to find some unity in the
various civil wrongs being cataloged. Negligence provided that unity.
It also provided a workable standard for the numerous inadvertent
injuries involving strangers, which had come to be a characteristic late
nineteenth-century tort action. Negligence was simultaneously a uni-
versal rule, satisfying conceptualist tendencies in legal thought, an
all-purpose cause of action, supplanting both trespass and case, and
an evaluative standard for decision making in cases involving unin-
tentional injuries to strangers.

The close identification of Torts with the rise of negligence can
be seen in the evolution of Torts casebooks and treatises by legal
scholars in the late nineteenth century. As late as the third edition of
Hilliard's treatise in 1866, negligence had only a nine-page treatment
and most of the cases cited used the term in its earlier sense of failure
to perform a specific duty.105 James Barr Ames's Torts casebook,
which appeared in 1874, contained no negligence cases. By 1880, the
need for a generalized treatment of negligence had begun to be per-
ceived. Thomas Cooley's treatise 10<i still devoted a chapter to "Wrongs
from Non-Performance of Conventional and Statutory Duties" and
included negligence among them.107 But Cooley also recognized that
"in every relation of life . . . some duty is imposed for the benefit
of others" 10S and, in a separate chapter, he discussed "the general
principles which must govern them . . . one has been injured by the
neglect of another to observe due care." lon His discussion included
references to a great many stranger accident cases.110 In 1893 Ames's
casebook was supplemented by a second volume, authored by Jere-
miah Smith, devoting six chapters to negligence, including discus-
sions of standards of care, the concept of a duty, and contributory
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negligence.111 Smith retained a chapter on negligence as a duty im-
posed by contract, but that chapter was omitted in the 1909 edition.112

By 1911 John H. Wigmore apparently believed that Torts was suffi-
ciently discrete to merit a full-blown conceptualist treatment. He
divided the "Science of Law" into "public" and "private" compo-
nents,113 and each component into "groups" and their "topic[s]," 114

and proceeded to analyze the legal relations this categorization
created.115 He found Torts to be concerned with universal, "non-
recusable" duties, which created correlative "general rights." 11C He
then subdivided "general rights" into three elements—damage, causa-
tion, and excuse m—and further subdivided these elements 11S in a
virtual mania of classification. Wigmore felt that his technique was
made possible because Torts, being a branch of law, had "the quality
of being uniform and regular." "°

Behind Wigmore's nomenclature was the triumph of an insight of
Holmes's in the 1870s: Torts was that part of the law concerned with
universal private duties "of all to all." 12° Torts was, in short, virtually
synonymous with negligence. Intentional torts were clear violations of
duties "of all the world to all the world"; m they raised few policy
questions and were largely concerned with problems of causation and
assessment of damages. Inadvertent, nonnegligent torts were not ac-
tionable unless a given duty had been imposed on the nonnegligent
actor by statute, custom, or practice. Negligence cases most starkly
raised the policy issue that Holmes and his followers found most
significant: When does society impose a duty not to harm one's
neighbor? Thus by the close of the nineteenth century Torts was no
longer a potpourri of leftover civil, noncontractual wrongs. It had
become an entity distinct from the other private-law categories of
Contracts or Property: it was that branch of private law that dealt
with universally imposed duties.



2
The Impact of Legal Science on

Tort Law, 1880 -1910

The Knowledge Revolution of the Late Nineteenth Century

In the early and middle years of the nineteenth century, the college
student, particularly if he received his education at one of the tradi-
tional northern centers of higher learning, was exposed to philosophies
of learning that increasingly appeared incongruous with the outside
world. From 1820 to 1850, an education at one of the leading
northern universities or colleges consisted of one's learning basic rules
of conduct, being exposed to classical literature and mathematics,
developing one's moral character, and preparing oneself to occupy a
position of high status in a homogeneous, stable, stratified society.1

Yet while this process of education was taking place, primarily
through formal lectures and recitations, American life seemed to be
moving in different directions. Egalitarian political ideologies had
begun to clash with extant status and occupational privileges, and
those privileges had begun gradually and irregularly to crumble.2

"Romantic" literature and popular folklore were celebrating the
ability of the individual to transcend his social environment.3 The
barriers to entry of professional guilds had become a subject of legis-
lative attack.4 Advances in the technology of transportation held out
the promise that Americans could change their lives simply by
changing their locations.6

In the face of this awkward relationship between educational
philosophies and social experiences, it is not surprising that after 1870
certain Americans educated before the Civil War found their under-
graduate years bankrupt of purpose.0 Nor is it startling that some of

20
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their older contemporaries reacted to the seeming irrelevancy of
higher education by defining the process of learning as having far
more to do with individual self-growth than with institutional train-
ing.7 What is perhaps surprising, however, is the failure of a coherent
alternative philosophy of education to emerge at any time from the
1820s through the Civil War. While a variety of "anti-institutional"
experiments in living took place during that period,8 and individual
self-expression was highly valued in literature and the arts," no major
northern college or university substantially modified the goals of its
educational process.10

After the Civil War, however, the process through which Ameri-
cans sought to acquire and convey knowledge was altered so per-
vasively and so quickly as to constitute a "revolution." n The nature
of the revolution best illustrated itself in three transformations. The
"leading" area of study at American colleges and universities, that
area whose methods of research and discourse were adopted by
analogy in other areas, gradually shifted from moral and political
philosophy to the natural sciences.12 The specialized professional re-
placed the "liberal gentleman" as the model of a well-educated Amer-
ican. And, most significantly, a mode of conveying information that
stressed the recapitulation and memorization of a finite body of
knowledge was replaced with a mode—widely labeled "scientific"—
that assumed knowledge to be complex and infinite but capable of
orderly classification and analysis through the use of proper meth-
odological techniques.

As in the case of other dramatic convulsions in the history of
knowledge, the forces combining to produce this revolution were
numerous, complex, and interrelated. From among those forces, how-
ever, it is possible to note the emergence of certain suggestive phe-
nomena that appeared during the period shortly after the Civil War,
when significant changes were taking place in the process of acquiring
knowledge.

Prominent among these phenomena, because of its pervasiveness
in shaping the cultural values of educated Americans, was the grow-
ing secularization of intellectual life. As the nineteenth century
matured, educated Americans became increasingly more receptive
to nonreligious explanations for the workings of the universe. Despite
sporadic revivals of evangelical religion Kt and a strong interest in the
spiritual side of man's nature—which transcendentalism and similar
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nineteenth-century ideologies emphasized 14—theological explanations
for the cosmos began to lose adherents at this time.15 Codes of morality
persisted, but they tended to be secular: man-centered rather than
God-centered.16

The coexistence of secularism and enthusiasm for man's untapped
personal resources produced in the early and mid-nineteenth century
persistent, if random, efforts at self-fulfillment through communal life
or humanitarian reform. But the exuberant sense that accompanied
those ventures began to wane in the 1850s, and the crises and con-
flicts of the next two decades revived older, more pessimistic inter-
pretations of human worth and social stratification.17 Historians have
advanced various explanations for this cultural change. Some have
stressed that while educated Americans in the antebellum years cele-
brated the excitement of a growing, boundless civilization, their
counterparts in the generation that came to maturity during the
Civil War identified life in America with perceptions of chaos and
brutality.18 Others have argued that the Civil War represented an
ironic culmination of impulses designed to liberate man from social
institutions and that the waste and suffering engendered by the war
deadened those impulses.19 Still others have found that the experience
of war itself brought out in educated Americans, particularly in those
who had fought in the war, a reawakened yearning for the older
values of order, unity, and regularity in American life, a weariness of
romance and reform, a loss of faith in the possibilities of mankind,
and a cynicism toward Utopian social arrangements.20

A lost faith in the ideal of liberated, transcendental man, combined
with a lost faith in religious dogma, suggested that educated Ameri-
cans would find life in the late nineteenth century an unsettling ex-
perience. Trends toward urbanization and industrialization had not
been checked by the Civil War; the northeastern and midwestern
American landscapes were, if anything, rapidly becoming even more
crowded, more heterogeneous, more outwardly dominated by tech-
nology. These new features clearly needed to be understood and
mastered: simply acquiescing in their presence without attempting
to direct their course recalled the mindless carnage of the war. It
was not surprising, in this context, that educated postwar Americans
were attracted to an ideology that imposed upon their universe a sense
of order derived not from religious, metaphysical, or transcendental
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dogmas but from an organized control of the new features of the
American industrial environment.

"Science," in its late nineteenth-century version, provided that
ideology; and a revived interest in specialized training for the pro-
fessions—professionalization 21—was viewed as the means by which
educated Americans might master the insights of science.22 The emer-
gence of "scientific" thinking in late nineteenth-century America can
best be seen as one component of a revolution in the process of
acquiring and conveying knowledge. This revolution would perva-
sively alter not only the philosophy of learning but with it the practical
implementation of American programs of higher education and pro-
fessional training.

The revolution was premised upon four assumptions.23 The first
was that knowledge was neither finite nor fixed in content. This view
represented a sharp break with attitudes that had linked education
with training in moral philosophy. There was more to "know" in the
universe than man could discover; indeed, knowledge itself was con-
tinually expanding and changing. One could never truly understand
the cosmology of the universe because one could never acquire a truly
integrated perspective. There was simply too much, and of too great
complexity, for one person to assimilate it all, no matter how rigorous
his training in the classics.

One did not despair, however, for related to this altered perception
of knowledge itself was a second premise of the nineteenth-century
knowledge revolution: an altered assumption about the proper meth-
ods of accumulating knowledge. Here those who sought to change the
philosophy of American higher education were zealous. There was
one proper method of study, the "scientific" method. It was most
applicable to those areas of knowledge built upon empirical observa-
tion, but it was potentially applicable to "subjective," nonempirical
areas as well. It allowed one to organize, classify, and ultimately
master one's knowledge speciality. As a consequence one developed
practical wisdom applicable to contemporary life.

The late nineteenth-century scientific method was organic, induc-
tive, and classificatory in its emphasis. Its adherents posited the in-
evitability of growth and change ("evolution") and argued that con-
tinuity and even permanency were linked to change. By examining
the growth of an area of knowledge over time one could extract the
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core principles that had been retained and refined. This organic mass
of data was analyzed by using the technique of inductive reasoning.
One examined an isolated piece of information without advancing
any preliminary dogmatic propositions about its nature. One then
compared that information with another isolated piece. The com-
parison refined one's initial observations. Ultimately these related
independent investigations yielded a hypothesis, which, if proved to
illuminate subsequent examinations of data, ripened into part of a
system of classifying an area of knowledge.24 Thus in The Origin of
Species, Darwin's comparisons of the remains of various mammals led
him, through inductive reasoning, to the hypothesis that a later mam-
mal may have "evolved" from an earlier one. With this hypothesis
tentatively formulated, he proceeded to classify the features of a
variety of organisms, both narrowly (the species level) and more
broadly (the genus level) and then to test his hypothesis against this
classification. The result was the theory of natural selection and a
biological classification scheme organized around that theory.25

Ultimately, the scientific method sought classification: a working
scheme ordering an area of knowledge in accordance with inductively
derived principles based on organic research. Given the changing
quality of knowledge, classification systems were not absolutes. But
they were orderly, organized working systems that approximated truth
and reduced an area of knowledge to njanageable proportions. The
content of classification systems varied from one field of study to an-
other, but the method by which they were derived could remain uni-
form so long as knowledge was empirically discernible.

Related to these assumptions about the character of knowledge and
the nearly universal applicability of "scientific" methodology was a
third axiom of the knowledge revolution: The process of acquiring
higher learning was to consist of an increasingly specialized and in-
tensive exposure to a limited area of knowledge. Since knowledge
was neither fixed nor finite, what one could learn in a lifetime repre-
sented only a small part of the whole. Proper application of the
scientific method might ultimately result in one's "mastering" at least
one field, however, so higher learning was best facilitated by subdivid-
ing knowledge into discrete disciplines, each with its own disciplinary
boundaries. Intensive concentration on a chosen field was to be en-
couraged. The late nineteenth century saw the emergence of depart-
ments within a university, of professional societies and associations
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identified with fields of study, of an elective undergraduate curriculum
encouraging specialization, and of formal graduate training, empha-
sizing further specialization.20 In this expression of the knowledge
revolution the interface between science and professionalization clearly
revealed itself.

The final component of the knowledge revolution was the linking
of narrowly focused study of a particular area of knowledge with rites
of entry into the profession that had evolved around that area. College
and university training became indispensable requirements for admis-
sion into a professional discipline. Degree programs were created and
professional status began to be linked to the acquisition of degrees.
These degree programs, especially at the graduate level, became exer-
cises in socialization. Training a prospective historian or biologist or
economist meant socializing an apprentice in the internal mores of
his peer community. As areas of knowledge were distinguished and
"specialists" emerged, the definition of the boundaries of the area itself
was reserved to specialists. For example, "history" became more than
merely a field of study; it became a proving ground for a dominant
methodological theory. In the 1890s the theory of scientific "objec-
tivity" dominated the thinking of historians who saw themselves as
professionals.27 History as literary art was frowned upon;28 history as
philosophy was "dangerously speculative";2!) "mere narrative" history
was unprofessional.80

Ultimately the same intellectual tendencies that spawned a redefini-
tion of knowledge insured that the redefinition would become ortho-
doxy in centers of higher learning. Science, it was claimed, "taught"
that knowledge, although infinite, was capable of being reduced to dis-
cernible units; science also taught the proper methods of discernment,
the proper goals of those methods, and ultimately the proper persons
to be using them. The knowledge revolution of the late nineteenth
century eventually resulted in the emergence of an influential class of
university-based "scientific" professionals.31

The knowledge revolution of the late nineteenth century was, in
sum, a response to an inarticulated perception among educated
Americans that new features in their environment could not ade-
quately be understood and explained by the systems of thought and
belief they had inherited from past generations. Striking features of
late nineteenth-century American life—industrialization, urbaniza-
tion, increased ethnic heterogeneity, markedly increased technological
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and social mobility—had helped generate a perception among edu-
cated Americans of the sudden complexity and interdependence of
their society. One of the responses to this perception was to revise the
techniques of learning itself.

The Knowledge Revolution at Harvard Law School

Law, like medicine and the ministry, had been regarded, prior to the
knowledge revolution, as a profession requiring specialized practical
training.32 Yet the same dramatic changes took place in the legal pro-
fession after 1870 as did in other more academic disciplines, although
as a result of surfacely different stimuli. Led by Harvard Law School
in the deanship of Christopher Columbus Langdell, university law
schools actively sought to eliminate apprenticeship training as an al-
ternative to academic training for law practice. As in the case of the
new professional academics of the late nineteenth century, the convic-
tion of legal educators that they were the ones best suited to train
persons for the practice of law was based on their participation in the
knowledge revolution, exemplified by their commitment to legal
science.

All the components of the knowledge revolution can be seen in
Harvard Law School after 1870: Langdell declared that "[i]f law be
not a science, a university will best consult its own dignity in declin-
ing to teach it." 3li But the conception of legal science that came to
prevail at Harvard was not synonymous with Langdell's conception.
Langdell was himself a transition figure, a bridge between an older
educational universe of fixed and finite truths and the universe that
emerged after the Civil War.

Langdell's perception of legal science was revolutionary in the meth-
ods of acquiring knowledge it espoused, but static in the dogmatic
orthodoxy it adhered to. Langdell believed in an unfiltered exposure
of law students to original source materials, which he defined as ap-
pellate judicial opinions. He thus rejected a principal purpose of early
nineteenth-century higher education—conveying a "liberal" grounding
in the general basics of human knowledge through rote learning and
broad exposure to "classical" sources. Langdell suggested that this
focus was unsound as applied to legal study. It was impractical; it ig-
nored the importance of the published judicial opinion (the "case")
as a fundamental source of learning; and it denied the student direct,
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intensive exposure to the original sources of his profession.31 In each
of these criticisms Langdell associated himself with a variety of late
nineteenth-century educators who came to favor a more "scientific"
and less "liberal" and "generalist" approach to higher learning.35

Langdell's approach was not, however, intended to free students to
"learn" law on their own through original research. On the contrary,
it was intended to enable students "[t]o have . . . a mastery of ...
[certain principles and doctrines so] as to be able to apply them with
constant facility and certainty to the ever-tangled skein of human af-
fairs. . . ." 30 This "mastery" came from the identification of "funda-
mental legal doctrines" within cases in which the basic principles of
the doctrines had been defined. Samuel Williston, recalling his years
as a student under Langdell, said that "the current of thought . . .
ran not merely toward the study of original sources," S7 but rather
that:

The impulse that Langdell gave to legal thinking and teaching was
primarily toward the discovery from decided cases of the principles
that apparently had controlled them, and to apply to every variety of
facts these principles, on the assumption that they would continue to
be controlling for the immediate future.38

Under Langdell's educational system, students were required "to
select, classify, and arrange all the cases which had contributed in
any important degree to the growth, development, or establishment
of ... essential doctrines. . . ."39 Langdell recognized that the
"number of reported cases in every department of law" was "great
and rapidly increasing" by the 1870s.40 But he was not concerned that
this case explosion would complicate his search for the "fundamental
legal doctrines" of "[l]aw, considered as a science." 41 His sanguinity
stemmed from a belief that "[t]he vast majority [of cases were] useless
and worse than useless for any purpose of systematic study" because
"the number of fundamental legal doctrines [was] much less than . . .
commonly supposed," 42 and most cases did not embody important
doctrines. In Langdell's classes "the principle deduced by the first case
was followed chronologically through its developments and applica-
tions in the later cases, until by constant iteration all doubt or forget-
fulness was removed." 43

Langdell's system was substantively conservative despite the fact
that it was methodologically innovative. His "fundamental legal doc-
trines" were the equivalent of the "rules" and "principles" announced
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by early nineteenth-century lecturers like Joseph Story at Harvard or
Theodore Dwight at Columbia. Both Story and Dwight, in fact, had
a far greater sense of the diversity and complexity of American law
than did Langdell.44 Langdell's casebooks were comprised almost ex-
clusively of English cases decided before 1850. His principal criterion
for inclusion of a case was the presence of a principle he thought
sound; cases disavowing such principles were excluded as "useless."
Langdell's analysis of cases ignored their historical context. "[H]is
legal thinking," noted Williston, "[did not] sufficiently take account of
changes in law as a constant and necessary process, however gradual
and slow." 45

Several of Langdell's fellow scientists differed with him on the ques-
tion of whether "scientifically" derived principles were capable of
change or, once extracted from cases, were static entities. Holmes, for
example, remained enthusiastic about law as a science from the 1870s
until at least 1899 M and praised Langdell's work in 1871; " however,
in 1881 he called Langdell a representation of "the powers of dark-
ness," whose Contracts casebook was "[a] . . . misspent piece of
marvellous ingenuity" containing "explanations and reconciliations
of the cases [that] would have astonished the judges who decided
them."48 By 1880 Holmes had explicitly rejected Langdell's search
for "logical integrity," asserting that while law was "an object of sci-
ence, [any] effort to reduce . . . concrete details . . . to the merely
logical consequence of simple postulates [was] always in danger of be-
coming unscientific." 4B John Chapman Gray, a longtime colleague of
Langdell, thought he saw an arrogant contempt for "the opinions of
judges and lawyers as to what the law is" in Langdell's approach.50

Gray believed that to ignore those opinions was "as unscientific . . .
as for a scientific man to decline to take cognizance of oxygen or gravi-
tation." 51

Even William Keener, a Langdell disciple who taught at Harvard
from 1883 to 1890 and subsequently introduced the case method at
Columbia, ultimately distinguished his view from that of Langdell. At
one point in his career Keener virtually echoed Langdell. He described
law as "a science consisting of a body of principles to be found in the
adjudged cases," 52 and he asserted that it was possible to study law
in its original sources since "while the adjudged cases are numerous
the principles controlling them are comparatively few." 53 But Keener
also suggested that in studying cases "the student . . . follows the
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law in its growth and development." M Ultimately Keener was to
equate "the scientific spirit of investigation" with "independence and
self-reliance on the part of the student." r'5

Keener believed that law as a science had fostered a practical
method of developing powers of analytical reasoning. This method,
traditionally prefaced by the terms "case" or "scientific," was even-
tually to be identified by Langdell's followers as his greatest contribu-
tion. In 1888 Keener listed two "objectfs] of legal education: [devel-
oping] the power of legal analysis and synthesis, [and] gaining . . .
knowledge of what the law actually is." 5C By 1907, however, James
Barr Ames, Langdell's successor as Dean at Harvard, maintained that
"the object of the three years at the law school" was not "knowledge"
but "the power of legal reasoning." 57 Ames's statement, a version of
which is still articulated by many contemporary law schools ("our
purpose is not to train students to 'learn the law,' but to 'think like
lawyers'"), was remarkable in that its celebration of the "power of
legal reasoning" stemmed from a basic reassessment of the means of
acquiring knowledge in American higher education. "Learning the
law" was not synonymous with assimilating a finite body of informa-
tion but rather with mastering a "scientific" methodology.

Thus the first component of the knowledge revolution emerged at
Harvard during Langdell's deanship, although Langdell did not en-
tirely embrace it. Each of the other components, however, was sup-
ported by Langdell himself. He distinguished law from the other dis-
ciplines of a university,58 equated the study of law with the study of
judicial opinions, and asserted that "all the available materials" of law
were "contained in printed books." 50 "Legal" knowledge was in this
last respect different from other types of knowledge. Langdell also
assumed that a scientific method of learning lawycould be formulated
and applied, that exposure to this method best qualified students to
practice law, and that an understanding of law as a science was essen-
tial to successful law teaching. He maintained that "what qualifies a
person . . . to teach law is not experience in the work of a lawyer's
office, not experience in dealing with men, not experience in the trial
or argument of causes—not experience, in short, in using law, but
experience in learning law . . . the experience of the jurisconsult." 60

Finally, Harvard Law School under Langdell created patterns of
specialization in law study and linked them to professional training.
The field of law was divided into discrete "departments" C1 (such as
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Contracts, Property, and Torts), which were nascent classifications of
types of legal relations.02 These departments were subdivided into
"courses," which initially were required and which were taken in a
prescribed sequence. The course of study was lengthened to three years.
Elective courses were subsequently introduced, but they were regarded
as building on the preliminary first-year courses and were offered only
in the second and third years. By the 1890s, only college graduates
were eligible for the degree, three years' residency was required, and
the successful completion of twenty-eight to thirty hours of work per
year was made a degree prerequisite.03 The addition to the curriculum
of courses on Massachusetts and New York law reflected Harvard's
increasing popularity and foretold the usurpation of the law office's
role as a professional training ground.64

By the end of Langdell's deanship in 1895, certain characteristics
of Harvard exemplified the ascendancy of the nineteenth-century
knowledge revolution in a university law school. One was the pres-
ence of a faculty whose members held full-time positions as professors
of law. Some faculty members, such as James Barr Ames, who suc-
ceeded Langdell as Dean, had no previous experience in practice.
Charles Eliot, President of Harvard from 1869 to 1909 and a visible,
if somewhat ambivalent, participant in the knowledge revolution,65

described full-time teachers of law as "expounders, systematizers, and
historians," and called their presence at Harvard "one of the most far-
reaching changes in the organization of the profession that has ever
been made in our country." C6

Another significant characteristic of Harvard Law School under
Langdell was its hierarchical professional structure. Early nineteenth-
century law schools, including Harvard, had been notable for the lax-
ness of their requirements and the informal way they interacted with
the legal profession. Prospective lawyers attended or left school nearly
at will, attended only some classes, often did not take a degree, and
generally conceived of law school as only one of a variety of means
of training for the bar (which had virtually no formal entry require-
ments).67 During Langdell's tenure Harvard developed enforced spe-
cialization, a system of formal examinations and grades, and indicia
of student distinction (such as the Harvard Law Review, which began
in 1887 and whose membership was soon reserved for students with
high rankings). It had become a well organized filter for the legal pro-
fession, winnowing out the stronger candidates from the weaker, fos-
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tering relationships that would be useful in law practice, and encour-
aging its most distinguished students to consider becoming the next
generation's expounders, systematizers, and historians.

The Emergence of the "Scientific" Method of Studying Law

No single distinguishing characteristic of Harvard Law School under
Langdell had a greater influence on the substantive growth of Ameri-
can law than the triumph of the "case," or "inductive," or "scientific"
method of legal study. Among the concerns of those who embraced
this method was the abandonment of dogmatic explanations of legal
rules and principles. Early proponents of a "scientific" approach to
law, such as Holmes and Green, may well have originally acquired
their distaste for dogmas from their impatience with theological ex-
planations for the universe.08 But ultimately they extended their criti-
cism and rejected all untested abstract propositions. Out of this general
skepticism evolved their decision to encourage law students to im-
merse themselves in original sources without prior reliance on any
generalizations at all. Keener asked in 1894, "How many students will
do independent thinking and critical reading while preparing twenty
pages of Parsons on Contracts for a lecture?" 6!) Skepticism of dogma
manifested itself in a distrust of ancient maxims;70 in a conviction
that legal principles could best be stated in the form of concrete ex-
amples; 7I and in an enthusiasm for the > appellate case as a training
device, since cases, being concrete manifestations of abstract princi-
ples, embodied "both the scientific and the practical side of law." 72

The numerous scholarly articles produced by the Harvard law faculty
during the period of Langdell's deanship regularly included skeptical
dissections of long-standing dogmatic propositions.73

Linked to the scientists' skepticism of abstract dogma was their con-
viction that a legal principle, as Holmes put it, was "better known when
you have studied its embryology and the lines of its growth. . . ." 74

A strong interest in "organic" legal history was a second characteristic
of those who advocated the scientific method of law study. The legal
history practiced by these scientists is best termed "organic" because
its principal purpose was to clarify the present state of the law by
showing the evolution of various legal principles over time. While each
of the early scientists—Langdell, Holmes, Keener, Ames, Green, and
William Schofield—and many in the succeeding generation of law
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professors, each of whom continued to teach law as a science—in-
cluding John Wigmore, Samuel Williston, Eugene Wambaugh, and
Joseph Beale—made forays into history in the course of their scholar-
ship, their use of history was highly particularized. They were certain
that judicial opinions embodied principles, that principles "evolved"
over time, and that analysis of an historical 'line" of cases could give
fuller meaning to an extracted principle. The scientists were not inter-
ested, for the most part, in the various historical contexts in which
principles were first articulated. Even Holmes, who claimed that law
was governed by the felt necessities of the times, used history as a means
of buttressing contemporary philosophical arguments rather than as a
device by which to understand the "felt necessities" of earlier genera-
tions.75 Like his contemporaries, Holmes assumed that history was an-
other means through which the scientific investigator might master his
field. Legal history was, by virtue of the inevitability of change in the
universe, a prologue to the present; in studying history one studied
nothing more than the "origins" and "development" of contemporary
phenomena.76

The techniques utilized by scientists to study legal history were
therefore indistinguishable from those they used to investigate con-
temporary law sources. One approach, the process of inductive rea-
soning, sufficed for all "scientific" legal analysis. Writing in 1894, at
a time when the concept of legal science was maturing and flourish-
ing, Keener described the inductive method as "the most scientific
method" 77 of studying and teaching law. Under the inductive method
students were first "referred to the original sources as the basis of in-
struction," 78 avoiding "deductions that may have been drawn by
writers from sources equally accessible to the student." 7!> The source
material was "the adjudicated cases found in the reports of the deci-
sions of the [Anglo-American] courts. . . ." 80

A case was regarded as "both a laboratory and a library." 81 It con-
tained facts, analogous to scientific "specimen[s]," and "the opinion
of the court announcing the principles of law to be applied to the
facts," analogous to "the memoir of the discoverer of a great scientific
truth." 82 The study of law consisted of a series of analytical examina-
tions of the relationship between cases and principles. Cases involving
like principles "but contradicting each other in many particulars, and
perhaps reaching opposite results" 8:i were considered. The student or
scholar pondered a given principle's extent and its limits; attempted
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to show "how it . . . emerged as the felt reconciliation of concrete
instances, no one of which established it in terms"; and analyzed "its
historic relations to other principles." S4 One practicing the inductive
method was "forced not only to analyze cases, but to compare them,
to discriminate and choose between them." 83 Having "discriminate[d]
between the relevant and the irrelevant, between the actual and pos-
sible grounds of decision," one became "prepared . . . to deal with
[cases in] relation to other cases." 80 In the process one gained "the
power of analysis and synthesis" 8T and became "a scientific lawyer
capable of applying the principles of law as they exist, and suggesting
improvements therein." 88

The wholesale enthusiasm of the scientists for inductive reasoning
did not entirely allay doubts on the part of those who were hostile to
or suspicious of emerging late nineteenth-century methods of acquiring
knowledge. One of the arguments frequently advanced by critics of
the case method was that it consisted of "plung[ing] a beginner into a
chaos of undigested and unclassified matter." 8I) Keener responded to
this argument by making two observations. The first merely echoed
Langdell: "While the adjudged cases [were] numerous, the controlling
principles [were] comparatively few," and thus analysis of the relation-
ship between case and principle was a comparatively manageable
undertaking.90

Keener's second observation was more novel and articulated an ulti-
mate goal of proponents of the scientific method of legal study. Keener
asserted that "[u]nder the case system . . . the student is not referred
to a mass of cases. . . . He is, in fact, referred to a few classified
cases, selected with a view to developing the cardinal principles of the
topic under consideration." 81 For the late nineteenth-century scien-
tists, the primary end of legal scholarship was the extraction and clas-
sification of governing principles in an area of law. Scholarship was a
"winnowing process," involving the classification of material "by sec-
tion and sub-section, when necessary." °2 Classification was the prin-
cipal device through which one sought to achieve one of Keener's
"object[s] of legal education," a "knowledge of what the law actually
is." 93 While the case method was a training device in analytical rea-
soning itself, it also was a stimulus for the promulgation of orderly
arrangements of substantive legal fields.

The constant consideration of governing principles in diverse factual
contexts allegedly produced a refined sense of the relation of the gen-
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eral to the specific. An interplay of general principles and specific fact
situations characterized the massive analytical syntheses of the scien-
tist generation of legal scholars: Wigmore's treatise on Evidence,94

Williston's on Contracts,95 and Beale's on Conflict of Laws.96 These
efforts at classification were more than compendia of existing rules.
They were end products of the knowledge revolution, volumes in
which the relationships of principles to cases in a "section" or "sub-
section" of a field of law were analyzed rather than memorized. A later
generation of legal scholars was to denigrate the emphasis on classi-
fication in these treatises as being "conceptualist." That comment was
fair in the sense that the purpose of the treatises was to provide a
working body of legal concepts that purportedly brought order and
coherence to an area of law. In making classifications, however, the
scientists did not regard themselves as creating meaningless "paper
rules." 9T They saw themselves as expounders, systematizers, and his-
torians, clarifying the law and making possible its orderly develop-
ment. The aim of the great scientific treatises was to produce, out of
the chaos of a constantly growing body of case law, syntheses that
made fields such as "Contracts" or "Evidence" orderly and man-
ageable.

If the production of massive conceptualist treatises represented one
principal goal of the legal scientists, training students in the techniques
of the scientific method represented the other. Available sources de-
scribing the activities of the scientists do not entirely capture their im-
pact as teachers. LangdelPs and Ames's casebooks only hint at what
happened in their classrooms. There are histories and reminiscences98

that suggest that Ames was "unexcelled in the development of coher-
ent legal rules," 90 but that he "aimed not so much to impart informa-
tion, as to develop the analytical powers of the [students], to make
them think as lawyers"; 10° that Langdell in his later years "simply
talked, slowly and quietly, stating, explaining, enforcing, and reenforc-
ing the principles which he found in the case under discussion";101

and that Keener's "logic was remorseless, and any student who ven-
tured upon a difference of opinion with him found himself engaged in
an argument not likely to prove to his advantage." 102 But perhaps the
best sense of the manner in which the scientific method functioned as
an analytical training device is captured in the short case comments
that members of the Harvard faculty wrote in early editions of the
Harvard Law Review. These comments (then called articles) approxi-
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mated, one suspects, the classroom ruminations of the scientist pro-
fessors, collected and put in the form of logical arguments. Many of
the comments have no particular structure; they introduce the case,
extract various principles, seek to apply them to other cases, become
sidetracked in discussions of technical questions, and end abruptly.103

As artifacts of the scientists' conception of inductive reasoning, how-
ever, they are highly instructive.

A representative comment is William Schofield's "The Principle of
Lumley v. Gye, and its Application," 104 which appeared in the Har-
vard Law Review in 1888. Schofield began by stating the facts of
Lumley v. Gye,w> which concerned an action for interference with
contractual relations. Lumley, the lessee of a theater, had contracted
with one Johanna Wagner, a singer, to perform at his theater for a
fixed period of time on condition that she not sing elsewhere during
that time without his written permission. Gye, the defendant, knowing
of Wagner's contract, maliciously induced her to breach it. Lumley
alleged, and the court agreed, that he had suffered damage as a result
of Gye's actions.

Schofield began his analysis by suggesting that two principles could
be extracted from the case: first, "that an action will lie against one
by whose persuasions one party to a contract is induced to break it to
the damage of the other party"; second, "that the action for seducing
a servant from the master, or persuading one who has contracted for
service from entering into the employ, is of so wide application as to
embrace the case of [a professional singer]." 10G The majority opinion
in Lumley had affirmed those principles, but had included within the
first principle the element of malice.

Schofield then began an inquiry into the scope and limitations of
the governing principles in Lumley. He considered the later case of
Bowen v. Hall,10'1 in which the defendant induced a workman who
possessed the knowledge of a secret process for manufacturing glazed
bricks to breach a five-year contract of exclusive service to the plain-
tiff. The court in Bowen held for the plaintiff and cited Lumley, but
rejected Lumley's second principle. The Bowen court relied on the
rationale that "whenever a man does an act which, in law and in fact,
is a wrongful act, and such an act as may, as a natural and probable
consequence of it, produce injury to another, and which . . . does
produce such an injury, an action on the case will lie." 108

What, then, was "the principle" of Lumley after Bowen? Schofield
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argued that Lumley apparently stood for the proposition that "[t]he
mere breach of the contract by the obligor supplies to the obligee the
element of damage which is necessary to support an action of tort," 109

or, put another way, "the mere existence of the contract imposed upon
all third persons who knew of its existence, a duty to forbear from
doing any act maliciously, for the purpose of procuring a breach of the
contract." 110 The contract "gave to the obligee a right to such limited
forbearance as against all the world." m

If this general duty existed in third persons, Schofield then went on
to ask, what were its limits? Was it confined to cases involving per-
sonal service contracts (as Lumley would seem to have confined it)
or did "consistency requir[e] that it ... be extended to the breach
of any contract?" m Was "persuasion" by the defendant necessary to
make out the action, or could less calculated forms of violence suf-
fice? 113 Did the duty apply beyond contracts of a fixed term? 114 Did
it extend to cases not involving losses suffered from breaches of con-
tract but "merely the failure to make a profit or gain"? 115 For each
query Schofield supplied a case where an extension of the Lumley
principle to these new contexts might be inferred although it had at
no time been made explicitly."8 His purpose was as much to force
consideration of the relationship between principles and cases as it
was to declare the current state of the Lumley principle.

Schofield, however, seemed singularly uninterested in the basic
question of policy that Lumley had raised: when was "malicious" in-
terference with contractual relations justifiable? He had noted that the
"malice" requirement itself seemed to be a question of policy: it was
based on a court's sense of "bad motive[s]" rather than any proof of
ill will.117 But although he asserted that "where the act is done by the
defendant in the exercise of some right vested in him . . . a malicious
purpose will not render the act unlawful," 11S he seemed disinclined to
probe that assertion. Why some malicious interferences with contracts
were justified and others not was not Schofield's concern. Rather, his
concern was to show the potentially broad principle of Lumley v.
Gye—the imposition of a duty on citizens not to interfere maliciously
with the contracts of others—and the limiting factors of context (per-
sonal service, fixed term contract, out-of-pocket losses, verbal persua-
sion) in which the principle had been articulated. While indifferent
to questions of policy or philosophy, Schofield's comment on Lumley
was enthusiastic about the logical interplay between case and principle
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he had found. If there was excitement in the classrooms of the legal
scientists, it may have centered on that interplay. The dialectic of
principles and cases was the organizing theme of scientific teaching
as well as of scientific scholarship.

A sense of the dynamic interplay of cases and principles dominated
legal scholarship and teaching during the late nineteenth and early
twentieth centuries, and in that period the effects of this insight on the
course of substantive law were profound. Eventually, however, the
analytical modes of the scientists led further and further away from
the reality of appellate judging, and theoretical insights, applied with
uniform rigidity, revealed themselves to be self-contradictory. Pre-
determined assertions of principles tended to skew what should have
been unbiased readings of cases, while the infinite variety of factual
settings tended to vitiate the general applicability of the principles to
be preserved. Inductive reasoning, conceived as a reaction- against
dogmatic logic, nonetheless tended to encourage a yearning to return
to a reliance on dogmatic propositions. Relentless attempts to recon-
cile every expression of a general principle, in whatever case found
and however applied, often resulted in making increasingly tenuous the
very principle the scientists had set out to redeem.

The scientific method, then, rested on too narrow a definition of
science, a definition that became increasingly inadequate in the de-
velopment of twentieth-century legal scholarship. The rigid reliance
on the case method presupposed the exclusivity of judicial opinions
as source materials and suggested an indifference to the role of jury
determinations as expressions of societally recognized legal princi-
ples—an indifference that had caused difficulties for some scientists,
notably those studying tort law. Ultimately, the values of legal science
came to be perceived as hopelessly in conflict, and the hegemony of
the conception of law as a science crumbled. Nevertheless, from 1880
to 1910, the case method as an expression of the law as a science
thrived, and its impact on the development of tort law was significant.

The Impact of Legal Science on Tort Doctrines

While commentators who shared a dedication to the late nineteenth-
century ideal of law as a science were not unified in their interpreta-
tions of that ideal nor consistently successful in implementing their
"scientific" theories, their collective impact on late nineteenth- and
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early twentieth-century tort law was, nonetheless, substantial. Scien-
tists such as Langdell and Holmes, we have seen, had helped develop
the original idea of torts as an independent branch of law: Langdell
by offering torts as a discrete subject, with its own casebooks and
treatises, in the Harvard Law School curriculum; Holmes by develop-
ing a "theory of torts" with a heavy emphasis on negligence as a com-
prehensive principle. And between 1880 and 1910, as legal science
flourished, "doctrinal" analysis of specific tort issues such as Scho-
field's analysis of the "principle" of Lumley v. Gye increased. The
consequences for tort law were favorable. With each new analysis,
Torts was perceived less as a diffuse collection of diverse actions and
more as a "field" of legal knowledge with a distinctive theoretical
perspective.

In the mature years of legal science, aided by the burst of scholar-
ship that movement had engendered, tort law acquired one dominant
theoretical perspective. That perspective represented both a widening
and a narrowing of pre-"scientific" viewpoints. It assumed the exist-
ence of a universal duty of care owed by persons to their neighbors.
The duty, as previously described, was not peculiar to designated
statuses or occupations; it was not limited to instances where it had
been imposed by statute or custom; it followed from an assumption
about the civil obligations of those who lived in society. While early
nineteenth-century jurisprudence had not posited such a broad con-
ception of potential liability in the area of civil "wrongs," it also had
not developed a device to limit tort liability, which was an equally
fundamental component of the late nineteenth-century scientists'
theory of torts. The negligence principle, ultimately established as that
limiting device, conditioned tort liability on a showing of "fault" in
the defendant and the absence of "fault" in the plaintiff. As legal
science matured, fault came to be regarded as so fundamental a re-
quirement of tort law that Jermiah Smith, writing in 1917,ttn pro-
posed that those areas of tort law where liability without fault was
still permitted, such as defamation, be reclassified so as to eliminate
them altogether from the field of "torts."

The contribution of the scientists to tort law, then, was to isolate
Torts as a distinct field of study, to supply that field with an overarching
theoretical perspective, and to transform its existing rules and maxims
into doctrines consistent, where possible, with that perspective. While
their efforts were not always successful in terms of their own goals of
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doctrinal consistency, clarity, and predictability, those efforts placed
collective pressure on a whole range of tort rules, ultimately resulting
in a redefinition of the approach of the legal profession to questions
of noncontractual civil liability. While tort jurisprudence in 1911 had
by no means achieved the "scientific" state assumed by Wigmore in
his massive casebook-treatise of that year,120 it had developed a dis-
cernible philosophical identity. By the time of Wigmbre's casebook,
there had emerged a comprehensible ideal of the "science" of torts.

In practice, many of the principles articulated by the scientists
first made their way into the body of substantive tort law as arguments
and analyses in law review articles and treatises, two forms of legal
literature for which a new role was emerging. One of the more enduring
offshoots of legal science was the growth of professional literature.
Law professors were expected to "expound" upon and "systematize"
their fields as well as inculcate their students in the scientific method.
Although the casebook, a new form of legal textbook, also made its
first appearance with the knowledge revolution, the controlling aca-
demic philosophy on legal reasoning was that it was to be learned on
one's own. As a result, whereas Langdell's first Contracts casebook
had contained a detailed summary of principles, to be matched to
appropriate cases, Ames's and Smith's casebook on Torts offered very
little guidance, simply introducing cases with an accompanying table of
contents. But other participants in the legal profession, such as practi-
tioners and judges, began to rely more and more on the scientists for
analytical guidance. The treatise and the law review article attempted
to meet that need. In the process a relationship was cemented between
judicial opinions and legal scholarship that has survived to the present.

As part of the systematizing of their fields, late nineteenth-century
legal scholars extracted principles from a variety of judicial opinions.
Once extracted, these principles were articulated as working guides
to an area of law. Subsequently, courts referred to extant principles
in their consideration of new fact situations, sometimes refining or
revising them in the process. These judicial refinements were then
noted by academicians in scholarly literature, and sometimes new
syntheses were articulated. Law professors and the courts, especially
the appellate courts, thereby established a symbiotic relationship.
Cases became the staple diet for classrooms, treatises, and law review
articles; existing scholarship became a point of reference in judicial
analysis; judicial innovations stimulated new scholarship.
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In its formative years, the late nineteenth-century academic-judicial
symbiosis placed a high value on the achievement of order and co-
herence in fields of law. A successful law review article or treatise was
one that "illuminated" a field by propounding doctrines capable of
continuing to organize an increasing number of cases in an intelligible
fashion. In their search for systematic principles, however, aca-
demicians encountered a difficulty. Despite the rhetorical flourishes
of some earlier treatise writers, there had been little use in American
jurisprudence of rules and doctrines as "scientific" principles of uni-
versal application. Indeed, to the extent that American law had an
intellectual organization in the early nineteenth century, that organi-
zation had been procedural rather than doctrinal. Jurisprudential
rules, we have seen, were linked more to the writ system than to any
substantive grouping of "fields" of law. David Hoffman's A Course of
Legal Study (1817) and Dane's Abridgement of American Law
(1823-29) derived their "principles" largely from the existing tech-
nicalities of the writs.121 There was no "field" of "Torts" at all prior to
1870; the "tort" writs (trespass and case) had their own separate
rules.

In addition to procedural requirements, American jurisprudence
had another source of rules, maxims of equity. These maxims, how-
ever, had tended to be applied in accordance with the perceived
exigencies of a given case. For example, one common law "rule,"
originally based on considerations of fairness, was that an innkeeper
owed a special duty of care toward his guests. He offered himself out
as providing a place of shelter; if that place turned out to be unsafe
or unfit for habitation, he bore some responsibility. Over time, this
sense of obligation in the innkeeper ripened into a status duty, so
that innkeepers could be sued for defective conditions in their taverns.
A status duty, however, was limited to a particular vocation, just as
recovery in equity was limited to the particular circumstances of a
case.122 As the procedural organization of American jurisprudence
broke down in the mid-nineteenth century, scientists looked at the
newly created fields of law that had emerged from the dissolution of
the writs and saw, in each, a legacy of equitable maxims. They identi-
fied the systematization of their respective fields with a transformation
of these maxims into scientific organizing principles.

In the field of torts, the transformation took the following form. A
number of equity maxims had coalesced into status duties. The scien-
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tists created a new concept, the idea of a general duty owed to all the
world by all the world, but limited this liability to those who were at
"fault" via the negligence principle.12'1 They then reexamined preexist-
ing status duties from the perspective of modern negligence. Their
examination culminated in the extraction of purportedly universal
tort "doctrines" from status contexts. Once a doctrine was identified,
the status duty to which it corresponded disappeared, since the doc-
trine was conceived of as applying not only to cases where the de-
fendant's vocation had created special responsibilities, but to all cases.
The consequence was a transformation of tort law to conform with
the negligence principle. The following discussion illustrates the trans-
formation process by examining the impact of the conception of law
as a science on the tort doctrines of assumption of risk, last clear
chance, and vicarious liability.

Assumption of risk strikes the twentieth-century observer as the
archetypal doctrine of an age entranced with the idea that each man
was equally capable of protecting himself against injury. In its most
extreme applications the doctrine seems almost a parody of itself, an
abstraction, that from current perspectives, lost all touch with reality.
In a 1900 Massachusetts case, for example; Holmes, then chief justice
of the Supreme Judicial Court of Massachusetts, held that an employee
of an axe and tool company could not recover for injuries suffered
when a hatchet from a defective rack fell on him.124 According to
Holmes, the employee had complained that hatchets were likely to
drop off the rack while he was engaged in painting. "He was answered
in substance [by his employer] that he would have to use the racks or
leave," Holmes noted.1'5 The employee remained at work, and "[t]he
accident which he feared happened." ]-" Holmes held that the em-
ployee was barred from suing his employer in negligence because he
"appreciated the danger . . . [and] took the risk." '-7 The doctrine
of assumption of risk applied even though "fear of losing his place"
motivated the employee to remain.128 Under the doctrine, as Holmes
understood it, there was no duty of care on the part of employers to
maintain safe working conditions for their employees; or if there was
such a duty, it extended only to those employees who did not know
about unsafe conditions. Once the employee discovered the unsafe
conditions and continued to work, assumption of risk operated as a
complete bar.
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Such was the state of the assumption of risk doctrine at its high-
water mark. It was a principle that, in jurisdictions such as Massa-
chusetts, operated in all phases of employment, regardless of external
factors suggesting that exposure to a known risk might not be truly
voluntary. It served as a significant limitation on liability. But the
doctrine had not always occupied so formidable a place in tort law. It
had originated in the "status" context of servants' relations with their
masters, had been based on contract analogies, and had been confined
to a limited circle of relationships. Gradually, through the efforts of
scientists, the doctrine was expanded to become a basic element of
early twentieth-century negligence law.

The early Torts treatise writers regarded assumption of risk as
essentially confined to master-servant cases. Francis Milliard, whose
treatise first appeared in 1859, did not use the phrase "assumption of
risk" at all, but in his discussion of the liability of a master to his ser-
vant indicated that if a defective condition "was known to the ser-
vant . . . and the servant continued in the service, he assumed the
risk himself." 12I) Thomas Shearman and Amasa Redfield, in their
1870 treatise on negligence, felt that assumption of risk was "but a
branch of the general law of waiver," resting on an implied contract
between employer and employee that allocated responsibilities for the
risk of service.130 Seymour Thompson, in his treatise on The Law of
Negligence in Relations Not Resting in Contract (1880), also re-
garded assumption of risk as akin to the "[w]aiver of a [r]ight of
[a]ction" in contract cases and found it confined to "the relation of
master and servant" or "carrier and passenger." m Thompson, how-
ever, thought the assumption of risk principle "capable of expansion
into other relations than those of master and servant." 132

By the late 1870s, in fact, others had gone well beyond Thompson.
Francis Wharton, in the second edition of A Treatise on the Law of
Negligence (1878), rejected any connection between contract princi-
ples and the assumption of risk doctrine. Wharton pointed out that not
all servants were competent to contract, and in the majority of Ameri-
can jurisdictions "contracts to relieve a party from the consequences of
his negligence" were held to be invalid "as against the policy of the
law." 133 Rather than being grounded on the fiction of an implied con-
tract, assumption of risk embodied "the general principle that a party
cannot recover for injury he incurs in risks, themselves legitimate, to
which he intelligently submits himself."m That principle "[had]
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nothing distinctively to do with the relation of master and servant. It
[was] common to all suits for negligence based on duty as distinguished
from contract." 135 Assumption of risk applied, for example, against
one who stumbled on an obstacle left negligently on a highway, if he
previously knew of the obstacle's presence;13G against one who
attempted to rescue property at a fire, once advised of the attendant
dangers; m and against one who built a greenhouse near an artillery
barracks and had his windows shattered, when he knew that the
barracks was in his vicinity.1"8 "[MJere volunteers]" as well as ser-
vants were barred from recovery by the doctrine.130

Thus the first stage in the transformation of the assumption of risk
doctrine was its liberation from a "waiver" or "contract" context.
This had been partially accomplished by the 1880s.140 The second
stage—liberation of the doctrine from "master-servant" cases—was,
despite Wharton's efforts, much slower to materialize. It was not until
1895 that Charles Warren's article in the Harvard Law Review
ushered in the second stage.141 The principal achievement of Warren's
article was its eradication of the "status" aspects of assumption of
risk by including the doctrine in a general theory of negligence. Sig-
nificantly, the basis of Warren's theory was the concept of a universal
duty of ordinary care. Warren began by asserting the presence of
this duty and the necessary correlation between the terms "duty" and
"negligence," 142 and then argued that "[t]he plaintiff in an action of
tort for negligence must allege and prove a duty on the part of the
defendant towards him. . . ."143 The defendant could then assert
various defenses, such as lack of proximate causation, contributory
negligence, or the fact that "the plaintiff himself had voluntarily
placed himself in such a position that no duty arose as towards
him." 144

The last of these defenses Warren described as "strictly not a
defense, but a rule of law regarding a plaintiff's conduct." The rule
was paraphrased thusly: "One who knows of a danger arising from
the act or omission of another, and understands the risk therefrom,
and voluntarily exposes himself to it, is precluded from recovering for
an injury which results from the exposure." 145 It was a rule embodied
by the maxim " '[v]olenti non fit injuria.' " 14e It was not confined to
master-servant cases or, potentially, even to employment cases.147

It was not based on any existing or previous contractual relation-
ship.148 It could be applied in all cases where persons were on a
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landowner's property for business purposes.140 Its only limitation was
its likely confinement to "cases where the plaintiff and defendant
enter into some distinct relation towards each other." 16° Even with
this limitation, the doctrine was a truly universal rule.

By 1906, at the height of mature legal science, one can see the
assumption of risk doctrine full-blown. Francis Bohlen's article that
year in the Harvard Law Review began with the statement that the
doctrine was not "isolated or anomalous." I!St It was "not in any way
founded upon anything peculiar to the relation of master and servant
nor [was] it based upon the contractual nature of [that] relation . . .
[I]t applie[d] equally to any relation voluntarily assumed—contractual
or not." 152 Moreover, in/ a long discussion of relevant cases taken
primarily from the area of employment, Bohlen showed that the
doctrine was a significant limitation on liability. The doctrine was in-
voked in those cases where an employee was "placed in a position
where he must either encounter some probable . . . danger, or else
give up his employment. . . ."1M Holmes's hatchet-rack decision
represented the majority view.

Bohlen sought to explain this tendency and to explore the philo-
sophical foundations of the assumption of risk doctrine. One possible
basis for the doctrine was "economic conditions." Bohlen felt that "in
America as yet there is normally no dearth of work for competent
workmen. If one job is dangerous, another can probably be found." m

Another basis was sociological. Bohlen referred to "the known
tendency of American workmen to take desperate chances touching
their safety." Risks often were taken "through mere thoughtless reck-
lessness or disinclination to leave a position in other respects satis-
factory." 155 But the principal basis of the doctrine was "the in-
dividualistic tendency of the common law, which . . . naturally re-
gards the freedom of individual action as the keystone of the whole
structure." I5e Individuals were protected from "external violence" but
not from "the effects of [their] own personalities] and from the con-
sequences of [their] voluntary actions." Each person was left "free to
work out his own destinfy]." 157

In successive stages scientists had transformed assumption of risk
from an equitable maxim into a philosophical principle. In transform-
ing the doctrine they had appealed to history, where, for example,
Bohlen found that "[i]n the law of torts . . . the idea of any obliga-
tion to protect others was abnormal." 158 They also had relied on their
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skills at "inductive" case analysis to correct judicial misstatements,
disapprove of misguided doctrinal interpretations, read cases in a
strikingly clear doctrinal light, and extract principles.15" Finally, the
scientists had followed their own philosophical predilections towards
achieving intellectual order and restricting tort liability. That assump-
tion of risk was functioning well as a liability-limiting principle can
be seen from the passage of federal legislation, in 1906, designed to
compel jury consideration of work-related suits by employees of rail-
roads operating in interstate commerce.10" The 1906 legislation did
not require that assumption of risk issues be decided in every instance
by juries, a qualification that kept Bohlen from total despair. "[OJther-
wise," he concluded, the legislation "would practically impose on the
railroads the payment of a compulsory pension to injured employ-
ees." I01

A striking example of the need to systematize among late nineteenth-
century legal scholars can be found in the creation of the doctrine of
last clear chance, by which a negligent plaintiff was allowed recovery
against a negligent defendant if the defendant had a last opportunity
to avoid injuring the plaintiff. The doctrine currently is assumed to
have "originated"10- in 1842 in the case of Davies v. Mann™* In
this English decision a plaintiff who left a donkey tied in a public
highway was allowed damages against a defendant whose servant
drove a team of horses and a wagon into the donkey. But the doctrine
had not in fact originated in Davies v. Mann, at least as a principle of
negligence law; it was a creation of later treatise writers who extracted
it from the Davies case and others. No judge in Davies had used the
phrase "last clear chance" or had given an extended rationale for the
result. One judge, Lord Abingor, merely asserted that "as the de-
fendant might, by proper care, have avoided injuring the animal, and
did not, he is liable for the consequences of his negligence." 164 Baron
Parke, the other judge, suggested that "the mere fact of negligence on
the part of the plaintiff in leaving his donkey on the public highway,
was no answer to the action, unless the donkey's being there was the
immediate cause of the injury." Although "the ass may have been
wrongfully there," Parke observed, "the defendant was bound to go
along the road at such a pace as would be likely to prevent mis-
chief." 165

Davies became troublesome for late nineteenth-century treatise
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writers because courts generally held plaintiffs' contributory negli-
gence an absolute bar to their actions in negligence. Since the plain-
tiff in Davies was negligent in leaving his donkey on the highway, how
could the case be justified and yet not undermine contributory negli-
gence as a coherent principle? By the 1880s treatise writers had de-
signed two strategies to deal with that question, one attempting to
explain the Davies result on causation grounds, the other calling for
the abolition of the Davies line of cases. Seymour Thompson's dis-
cussion of Davies in his 1880 treatise concluded that Davies stood
for "the rule that the plaintiff's negligence will not bar a recovery of
damages where it is but a remote cause of the injury. . . ."ie8 This
explanation had been offered by Wharton IOT (1878) and was fol-
lowed by Bishop (1889),168 Chase (1892),18i> and Bigelow (1896).170

Meanwhile, however, Charles Beach was advocating that the "per-
nicious and mischief-making authority" of Davies be "distinctly
repudiated." m Beach saw, as had Thompson, that the Davies rule
"practically repudiate[d] the entire doctrine of contributory negli-
gence." 172 The result was "uncertainty and confusion in writing and
in thinking upon the subject of contributory negligence," as courts
were "driven . . . into all sorts of vagaries, and . . . endless floun-
dering and confusion." 17!i Beach hoped that as the law developed it
would approach "more and more to the fixedness and certitude of the
exact sciences . . . thereby settling and determining point after point
in the law of negligence. . . ."174 He believed that only when at-
tempts to reconcile Davies with the doctrine of contributory negligence
were "abandoned and forgotten" would American negligence law be
"reducefd] . . . to an orderly and logical system." 175

In 1886 William Wills reviewed Beach on Contributory Negligence
in the Law Quarterly Review.116 Wills was no,t taken with Beach's
treatise: he maintained that it "cannot be considered to contribute
much to the general theory of the subject" m and that it "employ[ed]
on occasion a somewhat 'high faluting' style." 178 Wills recognized,
however, that the Davies v. Mann line of cases presented "consider-
able difficulty." 17!) He set out to formulate a workable "rule" for cases
where "there is negligence on both sides." His formulation was thus:
"the party who last has a clear opportunity of avoiding the accident,
notwithstanding the negligence of his opponent, is considered solely
responsible for it. . . ." This rule "will be found . . . to be true,"
Wills claimed, "of all such cases, whether the series [of events leading to
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injury] be long or short." I8° He was later to say that "the ground" of the
rule was proximate causation: "the law . . . holds that person liable
who was in the main the cause of the injury." 181

Thus the "last opportunity" or "last clear chance" rule was born.
In the 1888 edition of Shearman and Redfield on Negligence, Wills's
formulation was cited as "the rule in Davies v. Mann" and called "just
and necessary," although the "actual decision" in the case was re-
garded as possibly "erroneous." I82 In 1895 a North Carolina court
allowed a jury finding for recovery to stand where an inattentive en-
gineer had failed to notice a person sleeping on a railroad track.183

The court said that the "test rule" it had employed to assess liability
was "that he who has the last clear chance, notwithstanding the
negligence of the adverse party, is considered solely responsible. . . ." ls4

The court derived the rule from a "principle deduced from Davies v.
Mann, as is said by discriminating law-writers, [that] the party who
has the last clear opportunity of avoiding the accident, notwithstand-
ing the negligence of his opponent, is considered solely responsible for
it." 18il Shearman and Redfield were cited. That formulation of the
doctrine successfully crossed the Atlantic and was adopted, according
to the North Carolina court, in "almost all of the Southern and West-
ern States." 18G

In their 1898 edition Shearman and Redfield dropped reference to
Wills and restated the doctrine: "the party who has the last opportunity
of avoiding accident, is not excused by the negligence of any one else.
His negligence, and not that of the one first in fault, is the sole proxi-
mate cause of the injury." 18T By 1901, in a new edition of his treatise,
Thompson referred to "[a] doctrine which is found in the text of a
leading work on the law of negligence [and] has been echoed by the
courts in two or three decisions." 18S He "ventured to call it the 'last
clear chance' doctrine" and cited Shearman and Redfield and the
North Carolina case.189 Nearly sixty years after Davies "last clear
chance" entered the common vocabulary of lawyers and judges.

Meanwhile the causation rationale for last clear chance, which
Thompson, Wills, and Shearman and Redfield had adopted, was
coming under attack. As early as 1889 William Schofield had pointed
out that Davies v. Mann could be understood as a proximate cause
case only if "proximate" was equated with "last." 1!m Schofield main-
tained that the plaintiff in Davies "did an act which was likely to
result in damage, and which did so result": his having the donkey in
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the highway was a proximate cause of the accident.191 But even if
"proximate cause" were to be equated with "last cause to operate in
point of time," Davies could not be read as a proximate cause case;
no judge in Davies inquired "whether the defendant was guilty of the
last negligence, but only whether he had an opportunity to avoid the
accident by the use of due care." m

Hence, Schofield argued, the "great principle" of Davies was "the
duty of one person to avoid the consequences of another's negli-
gence." 1M The critical question for Schofield was whether an accident,
"after the peril was imminent, [could have been] avoided by either
party, by the use of due care." If so, "the one who fails to use due care
to avoid, cannot recover." m Thus the only time plaintiffs should re-
cover in "successive" negligence situations was when "the defendant
alone can avoid the accident by the use of due care." If the plaintiff
could have avoided it, or if the defendant could not have, the plaintiff
could be barred from recovery by the doctrine of contributory negli-
gence.195

Although Schofield explicitly rejected the idea that the defendant's
failure to act in Davies was the "last" cause of the accident, his formu-
lation invited a search for the party who had the last clear chance to
avoid injury. Avoiding the consequences of another's negligence as-
sumed an opportunity to perceive the other's acts and respond. If a
defendant could show that he did not have that opportunity, or that it
was not clear that he alone had it, he could defeat recovery. In practi-
cal application, then, plaintiffs sought to show that defendants were
solely responsible for the injury not having been avoided. Such a
showing invariably became equated with physical proof that the de-
fendant was the last person capable of preventing an accident. The
words "last clear chance" nicely described the conduct plaintiffs sought
to ascribe to defendants.

But a causation explanation for the last clear chance doctrine still
posed analytical difficulties. If the conduct of defendant A, who
failed to exercise the last clear chance to avoid an accident, was the
proximate cause of a collision in which a negligent plaintiff B, was in-
jured, it would seem to follow that an innocent third party C, also
injured, would have no recourse against B, since B's negligence was
not the cause of the accident. Yet courts repeatedly allowed C to re-
cover from B.196 Legal scientists therefore sought still another basis for
the doctrine. In 1908 Francis Bohlen argued that the last clear chance
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doctrine was "an auxiliary rule enforcing, where there are successive
acts of misconduct, an arbitrary legal conception of proximity," and
that it should be treated "as a separate limitation of legal liability
quite distinct from proximity of causation." m For reasons of policy,
Bohlen maintained, the doctrine sought to retain liability in those in-
stances where a "plaintiff's danger and his inability to help himself
was known to the defendant," or in cases where "the defendant, had
he been on the alert, as he should have been, could have discovered
it." m Last clear chance, as another commentator said in 1919, was
"an exception to the rule of contributory negligence . . . based as
much on [considerations of] sound policy and justice as the rule it-
self." im)

With Bohlen's treatment the cycle of last clear chance was com-
plete. The result in Davies v. Mann may have been based on no more
than unarticulated perceptions of equity and justice: it simply may
have seemed unfair to deny a person compensation for the value of his
donkey, even though he had left it in a public highway, when, in the
end, the accident had been caused by another person's driving too
fast to avoid hitting the donkey. Later treatise writers, in seeking to
systematize the "principle" of Davies, had been baffled by its presence
in a system that permitted contributory negligence to be an absolute
bar to recovery. Impatient with explanations that rested only on the
individual equities of a case, those treatise writers had sought a
"doctrinal" explanation for Davies, which produced the formulation
"last clear chance" and its underlying theory of proximate causation.
But the last clear chance doctrine proved inconsistent even with
causation theory, and commentators ultimately recognized it as "an
arbitrary modification of a harsh rule" 2"° or "an exception based . . .
on sound policy and justice." 201

The last clear chance doctrine had never been more than an escape
from the inequities of a doctrinal jurisprudence that encouraged the
promulgation of universal rules. Universals, such as the doctrine of
contributory negligence, sometimes produced harsh results. The spo-
radic amelioration of harsh results by courts has been commonplace;
Davies was an example. What was extraordinary about "last clear
chance" was the need among commentators to give it doctrinal status.
This need resulted in the posing of numerous hypothetical problems
involving "inattentive" or "helpless" plaintiffs in which the doctrine
did or did not apply and in their straining to link the doctrine to some
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orderly general principle—even that most unruly principle, proximate
causation—of scientific tort law.202 In the age of legal science, recur-
rent results admitting of no doctrinal explanation were heretical. If
courts could not provide an explanation, academics would invent one.

Although the scientists were highly interested in the development
and refinement of all the doctrines of tort law, they were more enthu-
siastic about some of their doctrinal products than others. In general,
doctrines limiting liability were preferred to those expanding it. This
preference stemmed from the scientists' sense that although specially
conferred tort duties were being replaced by a general duty of care,
that general duty needed to be severely limited lest it undermine the
premise that one's responsibilities in society were owed largely to
oneself. As Holmes had said in The Common Law,

The state might conceivably make itself a mutual insurance company
against accidents, and distribute the burden of its citizens' mishaps
among all its members. . . . As between individuals it might adopt
the mutual insurance principle . . . and divide damages when both
were in fault . . . or it might throw all loss upon the actor irrespec-
tive of fault. The state does none of these things, however, and the
prevailing view is that its cumbrous and expensive machinery ought
not to be set in motion unless some clear benefit is to be derived from
disturbing the status guo.W3

This "prevailing view" characterized the age of legal science; conse-
quently doctrines that imposed liability on persons who were not at
fault were subjected to hostile scrutiny.204

Yet one such doctrine, vicarious liability, survived the transition in
Torts from status duties to general duties of care with its essential
features undisturbed. The principle of vicarious liability held an em-
ployer (formerly a master) liable for the negligence of his .employee
(formerly servant) even though he had neither authorized his em-
ployees' torts nor specifically prohibited them. An 1852 U.S. Supreme
Court case indicated that vicarious liability did not depend on any
contractual relationship or "chain of command" between the em-
ployer and the employee, but simply on whether the employee's acts
were within the scope of his employment. If so, the employer was
absolutely liable for his employee's negligence.205 John Dillon wrote
in 1890, "So far as this rule imposes on the master . . . a liability
beyond his authorized acts and defaults . . . it is one of manifest
severity, not based on natural justice." 208
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Vicarious liability was itself a holdover from the earlier conception
of negligence as a specific duty arising out of a preexisting status or
relationship. A master owed a duty to see that his servants did not
injure others because his servants were part of his household and he
could be regarded as responsible for their conduct, as an innkeeper
was responsible to guests for the condition of his premises. But as
applied to large industrial enterprises, the doctrine, particularly in its
severest forms, seem antithetical to the trend of late nineteenth-century
tort law: to condition the existence of a general duty of care to others
on a showing of fault. How could management personnel of a giant
industrial combine be said to be fairly accountable for all the careless
acts of the combine's employees? Yet the doctrine of respondeat supe-
rior, which embodied the vicarious liability principle, held the corpo-
ration, through its management personnel, responsible regardless of
what prior steps management might have taken to forestall or prevent
an employee's risky act.

Despite the anomalous status of vicarious liability in a period where
the negligence principle was coming to dominate tort law, courts and
commentators were slow to attack the doctrine itself. There were, how-
ever, significant efforts to limit its impact, the most successful of which
was the so-called "fellow servant" rule. That rule, whose first impor-
tant articulation came in a Massachusetts case in 1842,207 held that
an employee could not successfully sue his employer for injuries
sustained from the negligence of a fellow employee. The rule thereby
served to relieve employers of vicarious liability for the injuries of a
substantial class of potential litigants. It created the anomaly that, if
in the course of his employment, an employee negligently injured a
bystander, his employer was legally responsible; however, if he injured
a co-employee (as was much more likely in most nineteenth-century
industrial environments), the employer was relieved from liability.
The great success of the fellow servant rule in eviscerating vicarious
liability engendered some concern in the courts, which were not uni-
formly unsympathetic to victims of industrial accidents even in the
late nineteenth century. Out of this concern emerged the abortive
"vice principal" doctrine, which had a brief and unhappy history in
the Supreme Court of the United States.

In the late nineteenth century the Supreme Court was a major
source of common law torts decisions. Several factors combined to
produce this state of affairs: a significant number of railroad accidents,
which regularly resulted in suits in the federal courts under diversity



52 TORT LAW IN AMERICA

jurisdiction because the injured plaintiffs and corporate defendants
were domiciled in different states; the low minimum ($500) required
for federal court jurisdiction; the absence of any certiorari power in
the Court, which forced it to hear any qualified diversity case ap-
pealed from a lower federal court; and the Swift v. Tyson 20S rule that
the federal courts, including the Supreme Court, were not bound to
follow the common law decisions of a state but could declare general
common law principles.

The Supreme Court's two primary "vice principal" cases were
Chicago, Milwaukee & St. Paul Ry. Co. v. Ross20" and Baltimore &
Ohio R.R. v. Baugh."0 Both involved injuries suffered by railroad
employees as a consequence of the negligence of their co-workers. In
Ross an engineer of the Chicago and Milwaukee Railroad was injured
when his freight train collided with an unscheduled train carrying
gravel. The conductor of the freight train had failed to notify his
engineer that their train had been ordered to remain on side tracks
while the gravel train was in the vicinity. The conductor also had
fallen asleep during the freight train's run. The railroad argued that
the conductor was a fellow servant of the engineer, and thus the
engineer was barred from recovery. Justice Field, for a five-man
majority, held that a conductor of a railroad train was a "vice prin-
cipal," standing in the shoes of his company, and not a "fellow ser-
vant" for the purposes of suits by employees based on the conductor's
negligence. Field found significance in the fact that the conductor was
responsible to "the general management of [the train], and [had] con-
trol over the persons employed upon it."211

The Ross decision set off some scrambling among commentators.
Wharton,212 Thompson,213 and Beach 214 had all concluded, before
Ross, that "the decided weight of authority [was] to the effect that all
who serve the same master . . . and are engaged in the same
general business, though it may be in different grades or departments
of it, are fellow servants, who take the risk of each other's negli-
gence." 215 After Ross was decided, Dillon maintained that the deci-
sion needed to be confined to its facts and that "the true inquiry" in
each fellow servant case was whether "the accident [was] one of the
normal and natural risks in the ordinary course of ... business." If
so, the master was not liable; if not, he was. "[G]rades or ... depart-
ments" were largely irrelevant.216 Beach, on the other hand, called
Ross "the clearest and ablest production of the law in this behalf, and
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the fairest and most satisfactory argument upon it to be found." He
felt that the Ross doctrine was "certainly the rule of humanity" and
could "be expected to have a powerful influence."217

Unfortunately for Beach, one year after his remarks appeared the
Supreme Court rejected the Ross doctrine in Baugh. The Baugh case
involved a suit for damages by a fireman of the Baltimore and Ohio
Railroad who had been injured in a collision caused by the negligence
of his train's engineer. At the time of the accident the engineer and
fireman were the sole employees on a train consisting only of a loco-
motive and a tender. The engineer had failed to signal the presence
of his train, which was proceeding at an unscheduled time and which
subsequently collided with a scheduled passenger train. A company
regulation provided that whenever a train was being run without a
conductor the engineer would "be regarded as conductor and . . .
act accordingly." 218

Justice Brewer, for the majority in Baugh, maintained that Ross
had labeled conductors "vice principals" because they had "the control
and management of a distinct department" and argued that the doc-
trine could "only be fairly applied when the different branches or
departments of service are in and of themselves separate and dis-
tinct." 21° Mere control of a department was not enough to merit being
called a vice principal. Since the engineer and the firemen were in
the "operating" department, they were fellow servants. It was irrele-
vant that the engineer's status was superior to that of the fireman,
or that he was the only person in authority on the train at the time, or
that the railroad's regulations considered him a "conductor" under
the circumstances. It was hard to know what was left of the vice
principal doctrine after Baugh.

A revealing aspect of the Baugh decision was an attack launched
by Justice Brewer on the broad implications of vicarious liability.
Brewer argued that for vicarious liability to attach against a master
"there must be ... some breach of positive duty on his part." If a
master had "taken all reasonable precautions to inquire into the
competency of one proposing to enter his service . . . [he had] done
all that reasonable care requires" and no negligence ought to be
imputed to him.220 Brewer would have confined vicarious liability to
those situations where an employer could be shown to have been
negligent in his choice of employees or in providing safe working
conditions. In short, Brewer sought to convert questions of vicarious
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liability to ordinary questions of negligence, at least in "fellow-servant"
cases.

Justice Field, dissenting in Baugh, understood the broad implica-
tions of the decision. Not only did the Court's holding "den[y] . . .
the correctness of [the vice principal] doctrine," but it demonstrated
an impatience with vicarious liability in any form. "There [was] a
marked distinction" Field noted, "in the decisions of different courts
upon the extent of liability of a corporation for injuries by its servants
to persons in their employ." One line of cases "would exempt the
corporation from all responsibility for the negligence of its employees,
of every grade, whether exercising supervising authority and control
over other employees of the company, or otherwise." 221 Another
"would hold a corporation responsible for all negligent acts of its
agents . . . when exercising authority and supervision over other
employees." 222 Field found the latter line of decisions "most in accor-
dance with justice and humanity." 223

The changing state of the vice principal doctrine unsettled com-
mentators. The 1887 Shearman and Redfield treatise, in the course of
discussing the Ross case, noted that the doctrine was being followed
in sixteen states and the federal courts and would "be adopted . . .
probably by others." m But in 1898, after Baugh, Sherman and Red-
field grudgingly conceded that the doctrine did not cover "an engineer
running an engine with no train," or "foreman, etc., managing small
pieces of work, in which they take part." They argued that the Ross
decision "has been limited . . . [but] it has never been overruled." 225

By the time of his 1907 edition of Cooley's treatise, John Lewis was
prepared to assert as a general proposition that "the mere fact" that
one employee had authority over another or served in a different
department was not sufficient to create an exception to the fellow-
servant rule.226 Lewis maintained that the vice principal doctrine had
come to be "expressly repudiated in many of the states" and was "not
generally regarded in determining who are fellow-servants." 227

The abortive life of the vice principal doctrine illustrates some of
the obstacles scientists faced in their efforts to reshape tort law. Where
courts had advanced only cryptic explanations for a doctrine or had
not attempted to view a line of cases from a doctrinal perspective
at all, as in the cases of assumption of risk or last clear chance,
opportunities abounded for creative "scientific" analysis by treatise
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writers. Where courts had been heavily involved in the process of
doctrinal creation, however, as in fellow servant and vice principal
cases, commentators were reduced to a more passive role. In addition,
the abundance of fellow-servant cases, the conflicting approaches of
different jurisdictions, and the apparently settled status, in the late
nineteenth century, of both the vicarious liability principle and the
fellow-servant rule virtually precluded the development of any com-
prehensive approach to the class of situations that had spawned the
vice principal doctrine. The post-Civil War academic-judicial sym-
biosis acted to limit the creative opportunities of scientists as well as
to expand them.

The frustration commentators expressed with the "conflict of
judicial decisions" and "diversity of opinion" surrounding the vice
principal doctrine, then, may have stemmed in part from a sense of
their own powerlessness to abolish the principle of vicarious liability,
which they tended to regard as unsound.228 With the establishment of
both vicarious liability and the fellow-servant rule confusion was
inevitable, given the differing views of courts on the proper distribu-
tion of risks in industrial accidents. The checkered course of the vice
principal doctrine not only offended the scientists' desire for order
and predictability in tort law, but also underscored for them the
anachronistic nature of vicarious liability itself. But while the demise
of the vice principal doctrine was generally applauded by commen-
tators, none proposed, even at the height of the influence of univer-
salistic negligence theory, that vicarious liability itself be abandoned.

The doctrinal histories described in this section reveal the ingenuity
of late nineteenth-century legal science and also suggest one of its
principal weaknesses. When a system of legal analysis, holding as
one of its basic tenets the assumption that law is in flux, is employed
to establish a set of general principles applicable to all cases, a funda-
mental tension arises between the goal of the methodology and the
methodology itself. Nevertheless, the conception of law as a science
substantially affected both the doctrinal state of tort law and the
analytical techniques employed in the discussion of tort cases between
1880 and 1910. Legal science was part of a broader theoretical effort
to revise the ways in which late nineteenth-century Americans became
educated. Other disciplines and professions erected similar frame-
works, many of which stressed the importance of "scientific" thinking.
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The role of science in late nineteenth-century thought can, from this
perspective, be viewed as a metaphorical device through which a new
theory of acquiring knowledge was conveyed.

The Legacy of Legal Science

The original formulation of law as a science began to lose its use-
fulness in the first decades of the twentieth century and while an
ideal of legal science persisted, new definitions of "scientific" analysis
were created.

The principal tension in late nineteenth-century legal science was
between its fluid methodology and the static substantive outcomes this
methodology produced. The process of extracting principles from
cases assumed a continuing fresh supply of material, for few cases
were ever identical. The different ingredients in each fact situation
meant a continually fluid application of existing principles to new
circumstances.229 But since a paramount goal of legal science was the
achievement of jurisprudential order and coherence, existing prin-
ciples were supposed to have more than a hypothetical quality: they
were formulated as enduring guidelines. How, then, did a scientist
maintain doctrinal coherence in the face of a growing and changing
body of cases?

Early scientists, such as Langdell, had resolved this dilemma by
simply asserting that most cases reflected an imperfect or erroneous
statement of a principle and thus could be discarded as "wrong." This
approach greatly simplified the scholar's task, but led to a static juris-
prudence and was not adopted by many scholars in the mature years
of legal science. The Langdellian resolution became a helpful carica-
ture when legal science came under attack,2'10 but it was only a
primitive response, and Langdell's successors identified their task as
integration of the imperfect case rather than simple dismissal. In the
work of Schofield, Wigmore, Bohlen, Smith, and Beale one can see
efforts to reformulate a principle of liability in light of difficulties with
its implementation.231 None of the authors refrains from a generaliza-
tion, but each defines his task as refining an existing principle rather
than abandoning principles altogether. As Smith put it in a 1912
article on causation:

. . . [O]ur present purpose is ... to bring out the most important
elementary principles underlying . . . decisions. The decisions con-
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tain the rough material from which the leading principles are to be
evolved; but a detailed statement of each separate decision is not
equivalent to a statement of the leading principles. . . . [I]t is not
desirable to attempt to add subsidiary rules sufficiently numerous and
sufficiently minute to point out unerringly the exact decision in every
conceivable specific case.232

However much the later scientists may have labored to preserve
coherence and predictability in tort law, the subject was vulnerable
to atomistic tendencies. This atomism became strikingly apparent as
modern negligence concepts evolved. In 1915 Henry Terry wrote that
"[t]here is a negative duty of due care of very great generality, resting
upon all persons and owed regularly to all persons, not to do negligent
acts." 2:i:i This was a restatement of Holmes' "duty of all to all," first
formulated in 1873 when negligence was largely limited to existing
duties of status or occupation. Terry's assertion of its unquestioned
acceptance was itself an event in the history of Torts.234 But how
was a breach of that duty to be established? Terry's tests, intended as
statements of "scientific" rules, each involved the creation of a hypo-
thetical "reasonable" or "standard" man and, in most cases, a jury
determination as to whether the defendant's conduct in the circum-
stances of the case had been "reasonable" for that "standard man."
Terry pointed out that "[t]he reasonableness or unreasonableness of
conduct is an inference from data. The data consist of the conduct in
question and the facts of the actor's situation." 2:)5 In other words, in
the great majority of cases, a jury asked whether the peculiar factual
circumstances gave rise to an inference of negligence.

Where, then, were the "rules" of negligence law? Terry claimed
that since some groups of facts tended to recur, "a number of positive
rules of considerable generality have been evolved." He gave as one
such example the rule "about looking and listening before crossing a
railroad track." -Jf' But was Terry asserting that in every case failure
to "stop, look, and listen" constituted conclusive evidence of negli-
gence? If not, then the "rule" was not a rule of substantive law but a
rule of procedure. It held that in most railroad crossing cases the judge
would take from the jury the question of an actor's negligence where
the actor had failed to stop, look, or listen. The "rule" was really a
rule of judicial discretion that stated that judges were given the power
to depart, in some areas, from the presumption that negligence was a
jury-determined question based on discrete circumstances.
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It was not difficult for scientists to see the subversive effect of jury
determinations on the theoretical integrity of Torts. The more often a
principle of tort law, such as negligence, took its operative meaning
from individualized decisions by discrete juries, the less meaningful
that principle was as a uniform guide to conduct. One might posit the
existence of a universal duty not to injure one's neighbor negligently,
but if the question of whether one had been negligent invariably
turned on a jury's interpretation of a unique set of facts, the universal
duty had little meaning as an abstraction. Holmes had seen this in
The Common Law and had argued in his lectures on Torts for a
limiting of the jury's function. "[T]he tendency of the law," he main-
tained, "must always be to narrow the field of uncertainty," and judi-
cially derived "definite rulefs"] were more "philosophical in spirit" 237

than discrete jury determinations. But Holmes conceded that "[t]he
trouble with many cases of negligence is, that they are of a kind not
frequently recurring . . . and that the elements are so complex that
courts are glad to leave the whole matter in a lump for the jury's
determination." 238 As a judge, Holmes enjoyed taking negligence
cases away from juries and was one of the architects of the "stop, look,
and listen" rule for the federal courts.239 His fears about the corrosive
effects of juries on negligence rules were well founded, for in a later
case involving that very rule the Supreme Court decided that "stop,
look and listen" needed to be interpreted in terms of the context in
which an individual driver found himself and that a jury could best
apply the rule to that context.2'10

As complexities in the relationship between principles and cases
came to be perceived by legal scholars and the importance of the
relationship between judge and jury in tort cases surfaced, an insight
emerged in legal scholarship that exposed a major limitation in the
existing methodology of the scientists. If "rules" in negligence cases
were principally rules of power or procedure rather than rules of sub-
stance, then the gist of negligence law was found not in the content
of its rules but in the process by which those rules were implemented.
In proximate cause cases, for example, the most useful question was
not whether a given "rule" of causation (such as the "substantial
factor" rule suggested by Smith) 241 was sound as a general explana-
tory principle. The salient questions were rather whether judges tended
to invoke that rule at all; whether, if they did so, they tended to use
it as a means of taking proximate cause cases away from juries; and,
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if they did not, whether juries applied the rule in a meaningful and
predictable fashion.242

The damaging aspect of these questions for the conception of law
advanced by the scientists was that they could easily lead to a belief
that "law" was synonymous with the idiosyncratic judgments of offi-
cials (including juries) or a complementary belief that two sets of legal
"rules" existed: "paper rules" (rules of substance) on which judicial
actions purportedly were based and "real rules" (rules of power or
procedure), which determined whose individualized judgment would
prevail in a given case.243 This description of law, while not irreconcil-
able with all "scientific" models, was inconsistent with the model of
the late nineteenth- and early twentieth-century scientists, which
placed great emphasis on the derivation of meaningful substantive
rules.

In positing a gap between substantive and procedural rules and in
suggesting a misplaced emphasis in legal science, twentieth-century
critics were reviving a tactic of early participants in the nineteenth-
century knowledge revolution. Their tactic was to distinguish between
dogmatic and inductive reasoning and to suggest that the scientists
were guilty of the former. Their argument, as applied to tort law, ran
as follows: if substantive rules were largely subject to modification in
given cases, then proper scholarly focus should be on the modification
process, not on the rules. This was inductive reasoning, since it pro-
ceeded from the diverse facts of cases to generalizations about the
judicial process or the function of judge and jury. In contrast, the
reasoning of the scientists was seen as dogmatic reasoning, empha-
sizing the formulation of meaningless abstract principles that were
asserted to have universal validity. That assertion, critics suggested,
ignored the operation of the principles in practice. Thus, in one of
the recurrent ironies of intellectual history, critics of the scientists
juxtaposed their own "original research" against the "dogma" of their
opponents. The scientists had, of course, taken as one of their first
premises the importance of legal research in original sources as a
counterweight to dogma.

The tension between principles and cases in nineteenth-century
legal science was symptomatic of larger tensions in the value orienta-
tion of participants in the late nineteenth-century knowledge revolu-
tion. The "order" achieved by universal explanatory concepts com-
peted with the "progress" achieved by the common law's perceived
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capability to respond to the changing context in which legal rules were
applied. The "inductive" research techniques of the late nineteenth-
century scientific method helped expose the "dogmatic" character of
all-encompassing legal principles. And, most significantly, the scien-
tists' perception that the multifaceted character of post-Civil War
American society could not be adequately understood through sim-
plistic, derivative educational techniques ultimately threatened their
own philosophical assumptions. If life in America was complex and
interdependent, how sensible were "scientifically" derived legal rules
if their philosophical basis was a vision of society as simply an
aggregate of autonomous individuals?

Thus, for twentieth-century critics, a final limitation of legal science
was its association with substantive rules that were based on an out-
moded view of society. Beliefs such as the free will of the autonomous
individual, the undesirability of governmental involvement in human
affairs, and the inherent justice of the law of the marketplace were
antithetical to a twentieth-century philosophy of affirmative, pater-
nalistic intervention by the state. That philosophy was justified by its
advocates as a necessary response to the conditions of life in a society
where the activities of. persons disadvantaged by the free market af-
fected those advantaged by it. As the ideal of the general welfare
state came to have a greater influence in educated American thought,
the philosophical positions assumed by the scientists came to be seen
as not only dogmatic but reactionary.244

The limitations in the late nineteenth-century ideal of legal science
were perceived ultimately as outweighing its contributions, and by the
third decade of the twentieth century "conceptualism" had become a
pejorative term. Before turning to the intellectual activity of that
period, however, the state of tort law at the zenith of the scientists'
influence should be summarized.

Four features characterized American tort law in the early years
of the twentieth century. It was essentially a common law subject, one
whose rules and doctrines had been articulated and developed by
judges and academicians. Legal problems in Torts were "solved" pri-
marily by the application of common law principles, such as assump-
tion of risk, last clear chance, and the fellow-servant doctrine, rather
than through legislation. The apparent capability of tort principles to
expand and contract with the dictates of society was viewed by early
twentieth-century observers as a testament to the regenerative powers
of the common law.
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Second, "scientific" tort law was dominated by the negligence prin-
ciple. Between 1850 and 1910 modern negligence had been created,
had developed an interrelated system of doctrines, and had expanded
the ambit of its jurisdiction. Strict liability, hitherto a persistent pres-
ence in tortious civil actions, had diminished in influence until its
existence seemed confined to wild animals, escaping water, and other
survivals of what Francis Burdick called "peculiar" liability in tort.245

Nuisance had virtually disappeared as a common law tort. Tort
liability based on intent remained, but was increasingly overshadowed
by the dominant policy question of the late nineteenth-century tort
law, which was how to treat accidental injury caused by risky, although
socially useful, activities. Negligence theory alone addressed that issue.

Third, an observer surveying sources of early twentieth-century
tort law, especially those compiled by academics, would find a strong
interest in the articulation and application of comprehensive doctrines.
Tort law had become systematized: its interlocking rules were allegedly
designed to provide guidance in an infinite number of situations. A
theory of negligence led to a focus on defenses consistent with that
theory, such as contributory negligence and assumption of risk, on
refinements on those defenses, such as last clear chance and the
fellow-servant rule, and on other related concepts, such as "proximate"
causation and the idea of a civil duty "of very great generality" to
take care not to injure one's neighbor. The ultimate step in a com-
prehensive systematization of tort law was to eliminate from the field
of Torts all those messy areas not governed by a "fault" standard. As
noted, Jeremiah Smith made such a proposal in the early years of
the twentieth century.

Finally, the function of tort law as a system for compensating in-
jured persons had been markedly affected by late nineteenth-century
developments. If one makes an assumption that increased population,
urbanization, and industrialization resulted in more Americans being
injured after 1850 (although those injured were not necessarily a
higher percentage of the total population), tort law was a potentially
significant source of redress for those injuries, especially with the
emergence of modern negligence and its widened definition of one's
duty to act carefully. But the principal thrust of late nineteenth-
century tort doctrines was to restrict, rather than to expand, the
compensatory function of the law of torts. Negligence theory, in
operation, emphasized limitations on liability as much as it widened
the potential scope of civil duties. Of the major doctrinal innovations
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of the late nineteenth century, only one—the abortive "vice-principal"
doctrine—served to expand liability. The creative energies of late
nineteenth-century scientists were regularly exercised in the refinement
of a principle, such as assumption of risk, that reinforced a disinclina-
tion to shift the burden of losses.

In considering this last characteristic of tort law at the height of the
scientists' influence, it should be recalled that tort actions, prior to
1900, had not principally been conceived as devices for compensating
injured persons. Compensation had been a consequence of a successful
tort action, but the primary function of tort liability had been seen
as one of punishing or deterring blameworthy civil conduct. A con-
ception of tort law as a "compensation system" is a distinctly twentieth-
century phenomenon, brought about by an altered view of the social
consequences of injuries. This view is the product of certain changes
in intellectual attitudes and assumptions, changes that are the subject
of forthcoming chapters.



3
The Impact of Realism on

Tort Law, 1910-1945

The emergence of the Realist movement in American jurisprudence
appears, in retrospect, to have been tinged with ironies. Leading par-
ticipants in the movement disclaimed any striking theoretical unity
or coherence in Realism and took pains to disassociate their own
jurisprudential positions from those of purportedly Realist colleagues.
Some self-styled Realists even went so far as to deny that Realism
was a jurisprudential theory at all, locating its essence in its methodol-
ogy. Yet few of the specific methodological innovations associated with
Realism gained widespread acceptance in legal education or juris-
prudential scholarship, while others were conspicuously ridiculed. At
the same time, the theoretical underpinnings of Realism did become
staples of American jurisprudential thought, and by 1940 the accep-
tance of Realism in leading American law schools was so widespread
that no competing jurisprudential attitude could have been said to
occupy a position of comparable influence.

Realists, for the most part, professed little interest in substantive
legal doctrine, claiming that process and procedure constituted the
gist of lawmaking. Yet the significant doctrinal changes that occurred
in tort law and other private law areas during the years of Realism's
hegemony can be seen to reflect the intellectual assumptions of the
Realists. Finally, notwithstanding the pervasive and persistent impact
of Realism on legal education, notably in a widely shared skepticism
about the value of learning substantive "rules" or "principles," the
doctrinal analysis of common law subjects pioneered by the scientists
survived the emergence of Realism. Scholars and teachers, subjected
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to persistent criticism for the use of unworkable legal "concepts," con-
tinued to employ them and to resent efforts to replace them with
more "functional" professional terms. As this chapter illustrates,
Realism profoundly altered the intellectual foundations of twentieth-
century tort law, but did not fundamentally change its conceptual
apparatus.

The Place of Realism in Twentieth-Century American Thought

Legal science had been a product of a generation of creative energies
in American higher education. Those energies had stemmed, in im-
portant part, from reexaminations of the intellectual bases of educated
thought in America. There is evidence that the emergence of Realism
can be traced to a comparable, though different, intellectual ferment
in the early twentieth century. One can observe, on examining the
course of American jurisprudence between 1870 and 1910, the
growth, maturity, and nascent ossification of a conceptualist meth-
odology whose principal end was the derivation and application of
universal principles of law. One can also observe, especially after
1900, the beginnings of criticism of that methodology. Realism was to
emerge as the culmination of a critical appraisal of scientific con-
ceptualism. The creative impulses of those associated with the Realist
movement were akin to .those of the progenitors of late nineteenth-
century legal science in that both groups felt the flush of penetrating
new philosophical insights. The insights, though dramatically dis-
similar, were comparably perceived as fundamental.

The philosophical presuppositions of the Realists were jurispru-
dential versions of more generalized intellectual insights developed
and refined by educated Americans between approximately 1910 and
1945. The chronology of the Realist movement cannot be made overly
distinct: intimations of a critique of scientific conceptualism had
surfaced before 1910 and Realist jurisprudential assumptions re-
mained viable among legal scholars after 1945. But the hegemony
of Realism lay within those thirty-five years, and the evolution of
Realist jurisprudence from a partial criticism of scientism to a thor-
oughgoing repudiation of its assumptions also took place in that time
frame. This section is concerned with the place of the Realist move-
ment in the context of broader developments in American thought in
the 1910-1945 period.
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The nineteenth-century revolution in higher education had re-
flected, we have seen, altered assumptions about the character of
knowledge in America. The scientists had altered previous beliefs
about man's proper areas of intellectual inquiry; they had, in fact,
fostered an intellectual revolution by asking what truly might be
"learned" and what professional techniques were most efficacious in
the learning process. They had made a number of judgments about
the utility or inutility of given areas of study ("science" being given
a preferred position, theology not); about the relationship between
the present and the past (the former "evolved" from the latter, rather
than having been in stark juxtaposition to it); about the usefulness of
"scientific" methodologies in the derivation of secular "truths" about
the universe; and so on.

The Realists held their own set of assumptions about knowledge,
which were shared, as had been those of the scientists, by a segment of
their contemporaries from other professions. For present purposes I
have identified this set of assumptions with a wing of early twentieth-
century thought I call reformist. By reformist I do not principally
mean committed to reform in politics, although that commitment can
be found in several prominent educated thinkers in the segment
under discussion. By reformist I principally mean committed to the
ostensibly apolitical task of altering the methodological orientations of
a profession. And, in particular, I mean committed to making that
methodological alteration congruent with certain philosophical assump-
tions. Reformist thought was methodologically innovative thought
resting on shared value premises.

I have designated these premises, or assumptions about knowl-
edge, by the terms presentism, objectivism, empiricism, and anti-
universalism. The terms will be defined and discussed in turn. My
designation is intended to exclude from the appellation "reformist"
those thinkers who did not share all of the premises simultaneously.
In the early years of the twentieth century numerous educated Ameri-
cans shared one or more of the premises; it is their combination that
I have associated with a reformist perspective.1

A basic insight shared by numerous segments of emerging twentieth-
century thought was that American civilization in the twentieth-century
was radically different from, as well as an improvement upon, the past.
Life in America was perceived of as being "new": new in the sense of
taking place in a markedly altered environment, new also in the sense
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of requiring a revision of political and social values. In the early years
of the twentieth century a vision of society as a constellation of inter-
dependent groups displaced a competing vision, held by the original
proponents of legal science, of society as an aggregate of autonomous
individuals.2

A perception of social interdependence was endemic to the presen-
tism of early twentieth-century thought. Presentism can be defined as
a tendency to assess intellectual contributions in terms of their con-
temporary relevance and applicability. For example, advocates of the
"New Nationalism" and the "New Freedom" identified the "newness"
of their approaches with the soundness of a belief that affirmative
governmental intervention was necessary to redress social and eco-
nomic disadvantage. The problems of disadvantaged groups came to
be seen by these thinkers as. affecting all of society; they were problems
of social living, not of individual character; the recent past had failed
to understand their true nature; the social philosophies of the recent
past were thus irrelevant as a source of wisdom.3

Comparable assumptions were made by scholars. Historians were
urged to select for study those aspects of the past relevant to current
conditions.4 Students of politics were asked to examine the behavior of
contemporary groups in the American governmental "process" rather
than to rely on inherited theoretical wisdom.5 The "new" contributions
of students of sociology, anthropology, and psychology to an under-
standing of the current state of American civilization were applauded.6

Influential philosophers eschewed metaphysics for "social engineer-
ing," which stressed the capability of educated elites to develop philo-
sophically sound solutions to contemporary problems.7 Within each
discipline thinkers increasingly stressed the novel consequences of
American society's increased interdependence.

Presentism was so widely shared by early twentieth-century scholars,
and has come to be so commonplace a value in modern American
legal thought, that its identification with the Realist movement may
seem insignificant. Yet the nineteenth-century scientists had not as-
sumed that contemporary relevance was the most accurate guide in
assessing the validity of a statement about legal doctrine. Although
Langdell's casebook and others modeled on it were employed through-
out the nineteenth century, none of the cases included in his casebook
had been handed down after 1850. The scientists used cases as reposi-
tories of principles and attempted to imbue principles with a universal
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essence: in their efforts comprehensiveness far outweighed contempo-
raneousness. The initial twentieth-century critics of the scientists, who
came to be called "sociological" jurisprudes,8 introduced presentist
assumptions into modern legal thought. For them nineteenth-century
conceptualism was deficient not only because of the overly abstract
quality of the "principles" it derived, but because the principles, taken
as substantive guidelines, were outmoded. Conceptualists, for these
critics, simply did not address the gap between their universal doc-
trines and the piecemeal character of contemporary American life. In
Roscoe Pound's writings, for example, the simple maxims of the nine-
teenth century were juxtaposed against the "conditions of society to-
day": scholars and judges needed to immerse themselves in their con-
temporary environment instead of relying, like "monks," on inherited
abstractions.9

The second and third assumptions of early twentieth-century re-
formist thought complemented one another. Reformist thinkers as-
sumed that objectivity was a desirable and attainable stance for pro-
fessional scholars, and they assumed that the preferred mode of
scholarly research was empirical. Objectivity had been a goal of late
nineteneth-century scientific thought: exposure to "original" sources
and the use of "inductive" reasoning were counterweights to dogma for
the scientists. In early twentieth-century thought objectivity was re-
vived, but given an altered emphasis. The purportedly neutral and
disinterested scientist remained an aspirational model for twentieth-
century thinkers, but the ideal of "scientific" scholarship was redefined
to remove the emphasis on abstract classification associated with con-
ceptualism and to include, increasingly, direct contemporary observa-
tions made by the social sciences.10

A shift in the content of a "scientific" scholarly ideal, when merged
with the image of a "disinterested" scientist scholar, gave a new mean-
ing to objectivity. Nineteenth-century scholars had been "disinterested"
in turning away from the popular nostrums of the outside world to
the "truths" found in their laboratories. Twentieth-century scientists
were reentering the world around them. How, then, to preserve their
objectivity? By suspending judgment about the "facts" they dis-
covered; by altering policies to conform with social "realities" ("let-
ting the facts speak for themselves"); or by demonstrating an en-
lightened skepticism about the permanency or even the comprehensi-
bility of values themselves. The last technique for achieving objectivity
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confronted twentieth-century reformist thinkers'with the possibility of
embracing moral relativism, the belief that the worth of moral values
is determined by their context rather than by their nature. Several in-
fluential scholars were openly to embrace relativism as twentieth-
century thought matured; others were to exhibit considerable uneasi-
ness about it, and some were to openly disassociate themselves from
it; none, seemingly, could avoid its close connection with the concep-
tion of knowledge they were advancing.11

Moral relativism most starkly revealed the antiuniversalist thrust of
early twentieth-century reformist thought. The place of universal
principles in American educated thought underwent two significant
modifications between the 1870s and the First World War. The late
nineteenth-century critics who ultimately became associated with con-
ceptualism had attacked dogmatic assertions of organizing principles
in the universe, but their attack had been based more on the religious
nature of those principles than on a discomfort with the derivation of
generalized guides for human conduct. The thrust of their methodology
had, in fact, been toward rather than away from generalized intellec-
tual frameworks. Reformist thought in the early twentieth century, by
contrast, increasingly exhibited a skepticism about generalizations of
any kind. "Institutionalist" economics, "pragmatist" philosophy, and
"progressive" history, for example, were linked by an assumption that
universal propositions, especially if derived through the use of con-
ceptualist logic, were inadequate guides to knowledge. Advocates of
the above "schools of, thought" proposed either to eliminate altogether
academic quests for universal principles or to ground those quests on
a disinterested empirical examination of contemporary social condi-
tions.12

Antiuniversalist assumptions seemed to reinforce a conclusion that
abstract moral judgments, especially ones that claimed constancy over
time, had no place in a properly "scientific" history, economics, philos-
ophy, or jurisprudence. Just as the natural sciences had been the dis-
ciplinary model for late nineteenth-century innovations in the acquisi-
tion and communication of knowledge, so the social sciences became
the disciplinary focus of intellectual excitement after 1910. But if the
social sciences were properly "contemporary," "empirical," and "ob-
jective" in their orientation, they were also either seemingly indifferent
to questions of value judgment or skeptical about the necessity of in-
cluding conscious value choices in scholarly analysis. Values either fol-
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lowed from the "facts," twentieth-century reformist thinkers seemed
to be saying, or could be placed to one side. If the former, one could
decide one's moral stance by finding out, through properly detached
empirical observation, what was "there"; if the latter, one's moral
stance need not intrude on one's scholarly endeavors.

Participants in the Realist movement were to confront each of the
assumptions of twentieth-century reformist thought. Realism borrowed
so completely the presentist bias of sociological jurisprudence, and
made contemporary relevance so important a criterion for effective
legal scholarship, that presentism remains a core assumption of Ameri-
can legal thought. And Realism was similarly influenced by the
other assumptions: its proponents, at the height of its influence, were
openly enthusiastic about empiricist methodologies, especially those
of the social sciences, and quick to associate empiricism with objec-
tivity and detachment. Most significantly, they were unabashedly criti-
cal of universal guiding principles and, when pressed, dubious about
the necessity of infiltrating legal scholarship with appeals to moral
values or norms.13

The above positions were advanced at a time—the early 1930s—
when Realism seemed to its adherents remarkably full of intellectual
promise and excitement. The Realist movement had had a lengthy
gestation period and was to have a sudden comeuppance, but its brief
years of exuberance marked Realism as the jurisprudential posture
most representative of influential early twentieth-century thought. To
understand more fully how Realism came to achieve its prominence, a
brief review of its history is necessary.

The Realist movement evolved in stages. In the first stage, lasting
approximately from 1910 to the mid-1920s, jurisprudential ferment
centered around the proper function of judges and the utility of exist-
ing judicial conceptions of "law." The genesis of this ferment was a
tendency in the late nineteenth-century and early twentieth-century
judiciary to oppose legislative efforts to alleviate the newly perceived
problems of socially and economically disadvantaged persons. The
initial strictures of Pound, Arthur Corbin, and other "sociological"
jurisprudes were directed at this judicial recalcitrance.14

Sociological jurisprudence, as noted, was characteristic of numerous
segments of early twentieth-century reformist thought in its "discovery"
of new social "problems" and in its confidence in the possibility of
their being solved by governmental institutions. Poverty, unemploy-
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merit, adverse working conditions, child labor, and industrial injuries
came to be perceived as phenomena for which society bore some
collective responsibility rather than simply as costs of the struggle of
life.15 None of these phenomena was a new component of twentieth-
century American life, although the presence of each may have been
accentuated or dramatized by the rapid industrialization and urban-
ization of the late nineteenth century. What was new was the way in
which these phenomena were being perceived.

The perceived failings of the judiciary thus emphasized the need
for better understanding of contemporary social conditions. Sociologi-
cal jurisprudes, like several other early twentieth-century thinkers,
equated this understanding with an increased sensitivity on the part of
public officials to social problems; a greater emphasis on the "sociol-
ogy, economics, and politics" of education;10 the development of a
public consciousness in social and professional elites; the implementa-
tion of "scientific" methods in public administration. They defined
their professional goals as many other "progressive" early twentieth-
century professionals defined theirs: alleviating "the backwardness of
law (society) in meeting social ends" and educating the public "on
matters of social reform." I7 Sociological jurisprudence was, in a
phrase, "social engineering." 18

By the 1920s, when mature statements of sociological jurisprudence
had appeared, its emphasis had centered primarily on efforts to re-
shape the sensibilities of governmental officials, especially judges, to
be more in tune with the current "body of philosophical, political, and
ethical ideas as to the end of law." 19 The goals of sociological juris-
prudes had been expressed in generalities, and their scholarship, al-
though critical of conceptualist methodologies, had given little atten-
tion to actual techniques of legal or judicial analysis. At the same time,
however, a group of writings appeared that, while retaining many of
the general perspectives of sociological jurisprudence, focused more
specifically on the areas of legal methodology and pedagogy and
directed substantial critical attention to issues of legal education. With
the appearance of these writings the Realist movement entered its
second and better known stage. Its proponents in that stage, while
attempting to distinguish themselves from sociological jurisprudes,
shared so many of the goals of sociological jurisprudence as to blur
that distinction.

Indeed, when one considers Realism in the context of broad in-
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tellectual developments in the early twentieth century, and contrasts
those developments with prevailing late nineteenth-century intellectual
trends, it is possible to formulate a definition of Realism that incor-
porates sociological jurisprudence.20 The Realist movement, in its
successive stages, was an extended critique of the conceptualist orienta-
tion of late nineteenth-century jurisprudence, with the sociological
jurisprudes primarily criticizing the social and political consequences
of that orientation, and the self-styled "Realists" 21 primarily criticiz-
ing conceptualism's underlying philosophical assumptions.

The difference in emphasis between early and late Realism can be
seen in a comparison of Pound's 1908 article, "Mechanical Jurispru-
dence," 22 with a 1930 essay by Karl Llewellyn of Columbia Law School
entitled "A Realistic Jurisprudence—The Next Step." 23 Pound's criti-
cism of the "jurisprudence of conceptions," 24 which he found prevalent
in early twentieth-century America was not based on a distrust of
legal principles in themselves. He felt, in fact, that "[a] period of legis-
lative activity" could supply "a systematic body of principles as a
fresh start for juristic development." 2r> Pound's critique of "mechani-
cal jurisprudence" was based on the premise that the existing body of
principles had become fixed and sterile, producing "rules . . . that
obstruct the way of social progress." 2<l In short, Pound was not un-
compromisingly anti-universalist. He was not skeptical about the deri-
vation of rules, merely offended by the social implications of certain
rules that had been derived. His goal was to have "fresh illustration^]
of the intelligent application of [a] principle to a concrete cause, pro-
ducing a workable and a just result." 27

Llewellyn, by contrast, rejected the derivation of principles,
whether "sterile" or "fresh," as a central task of lawmaking. The
meaningfulness of a rule or principle lay not in the method of its
derivation but in whether it was followed in practice. In analyzing
"accepted doctrine," for example, Llewellyn proposed that "one lifts
an eye canny and skeptical as to whether judicial behavior is in fact
what the . . . rule purports (implicitly) to state," that "[o]ne seeks
the real practice on the subject, by study of how the cases do in fact
eventuate." 28 The focus of study in law schools "should now be con-
sciously shifted to the area of contact, of interaction, between official
regulatory behavior and the behavior of those affecting or affected by
official regulatory behavior." 2!)

At its maturity Realism was to propose a reorientation of legal
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education nearly comparable in magnitude to that undertaken by the
legal scientists after 1870. Three principal innovations marked the
reorientation: an expansion of the focus of casebooks, the principal
teaching tools of law schools, to include material other than judicial
opinions; a greater emphasis on the degree to which decisions by legal
institutions, including judges, constituted exercises in social policy-
making; and a transformation of the relationship between individual
cases and generalized principles in legal analysis.

Realists believed that if Llewellyn was correct in his claim that the
significance of legal rules lay in their impact rather than in their deri-
vation or content, the exclusive focus of legal education on cases would
have to be abandoned. Most of the "real" rules of law were not re-
flected in cases but in patterns of behavior: business practices, the
activities of criminals, the performance of legislative and administra-
tive officials. Casebooks and the case method needed to be supple-
mented by empirical studies of the behavior patterns of groups and
individuals. The "science of law," one Realist declared, was "the
science of the administration of law." 30 In law schools, as in many
phases of early twentieth-century American educational life, the tech-
niques of the social sciences were relevant and necessary.

Alongside an expanded definition of "law" and lawmaking went an
expanded awareness of the role of the legal system as an instrument o
public policy. Early nineteenth-century jurists had been aware of the
policy dimensions of law. In the judicial decisions of Lemuel Shaw or
the treatises of Joseph Story one can see a conscious interweaving of
arguments at the level of technical legal expertise with arguments at
the level of "first principles" or "public policy." 31 The late nineteenth-
century scientists had elevated arguments from professional "logic"
to a stature far surpassing that of arguments on behalf of the "pub-
lic welfare." An occasional offshoot of conceptualist jurisprudence,
in fact, was the explicit disavowal that policy considerations, "mor-
als," or other extraneous phenomena were synonymous with "law."
While an elimination of explicit appeals to public policy never oc-
curred even at the zenith of conceptualism's influence, those appeals
were not fully congenial with the intellectual assumptions of the
scientists. With the advent of Realism arguments based on public
policy considerations revived. Their presence in casebook and treatise
literature will subsequently be traced.

While a modification of the content of casebooks and an increased
emphasis on the policy implications of lawmaking were significant
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educational innovations, they were overshadowed by the basic revision
made by Realism of the relationship between cases and principles in
the analysis of common law subjects. The scientists had pioneered the
use of individual cases as the paradigmatic units of law study: their
casebooks had displaced treatises as the principal vehicle for develop-
ing a professional consciousness in-law students. The Realists retained
this use of cases. They altered, however, the manner in which cases
were studied. Since Realists believed that generalized abstractions were
suspect, that theory followed from empirical observation, that legal
doctrine was constantly changing, and that present-mindedness was
imperative, they rejected the scientists' belief that a case could be re-
garded as representative of a broad legal principle. A case, for Realists,
was an autonomous entity whose doctrinal significance might well be
confined to its own factual context.

To be sure, argued those influenced by Realism, the opinions that
regularly accompanied case decisions contained doctrinal observa-
tions that went beyond the confines of the precise controversy in-
dividual judges were being asked to consider. But one had to learn to
read common law opinions on several levels: first, and most precisely,
as an individualized resolution of a discrete controversy; second, as
a potential general guide to similar controversies; third, as an abstract
statement about legal doctrine whose validity was to turn on its future
acceptability to other courts deciding other cases. The scientists, they
felt, had too easily equated the first level of a case with the third; the
Realists sought to train lawyers to distinguish among the levels.

The jurisprudential implications of this revision of the relationship
between case and principle were far reaching. The Realists' approach
called into question descriptions of common law subjects oriented
around broad doctrinal categories. Since the least tangible and least
developed aspect of a case was its role as a repository of generalized
doctrine, the systematic doctrinal organization of subject matter areas
developed by the scientists was highly suspect. The methodological
perspective of the Realists required one to ask whether a recent case
retained, modified, or abandoned existing doctrine. Doctrine was thus
continually in a hypothetical state: once declared, it was always vul-
nerable to later attack. Some Realists were tempted to see legal doc-
trine as nothing more than the aggregate of recent individual cases, or,
even more skeptically, as the aggregate of the recent opinions of in-
dividual judges.82

The revisionist character of these Realist educational innovations
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was not thoroughly grasped by contemporaries, and only the third
provoked immediate and heated controversy. In 1938, when Realism
had become well established in American legal education, Pound—
who had by then disassociated himself from the Realist move-
ment 33—claimed to have pioneered the movement's interest in "study
of the actual social effects of legal institutions," its insistence on a
grounding in the social sciences as a precondition of law study, and
its examination of the "effects of ... legal doctrines." 34 There was
some truth to Pound's claims: Realism had incorported many of the
insights of sociological jurisprudence. But at the same time the later
exponents of Realism had clearly gone further, forcing their predeces-
sors, such as Pound, to ask themselves whether their criticism of late
nineteenth-century conceptualism had been partial or total. Was early
twentieth-century American jurisprudence prepared to grant the possi-
bility of some enduring principles in social organization, the possibility
that legal principles had any permanency? Or was it intending, as
Llewellyn said, to see law from a wholly "fresh" perspective?

Dominant phases of American thought, despite their widespread
acceptance, seem to create their own special philosophical dilemmas.
The central dilemma for the nineteenth-century conceptualists, we
have previously seen, focused on the capacity of universal principles
to evolve. If universals were static as well as comprehensive, they
were truly devices through which order and predictability might be
achieved. But if their content changed, which seemed increasingly
obvious to late nineteenth-century thinkers, how could they retain
their universalistic character? Individual conceptualists tried to resolve
this dilemma for themselves, but not without strain.

The principal dilemma of the Realist movement and analogous
twentieth-century movements in other disciplines was produced by
their apparently relativist thrust. In criticizing an intellectual fetish
for universals, in declaring that society was in an endless state of flux,
in making contemporary relevance a prime test of the soundness of
ideas, and in proclaiming the incomprehensibility or the current irrele-
vance of traditional moral values the Realists, like their counterparts
in history or political science or philosophy, were identifying them-
selves with moral relativism and with "nominalism"—the denial of
the concrete meaningfulness of any sort of intellectual system-building.
They thus seemed, to contemporary critics, to be advocating chaos
over order, irrationality over rationality, and random data over
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theory.33 Few Realists saw themselves as doing any of these things,
but the fervor of their protest against conceptualism in any form
exposed them to these charges. Thus reformist thinkers of the early
twentieth century confronted their special dilemma: how could one
erect comprehensible guidelines for social conduct if one denied the
"reality" of any generalized abstraction? Was one's guideline merely
the observation of current behavior? If so, what standards existed for
distinguishing the humane and inspirational aspects of social living
from the inhumane and corrosive?

Individual Realists, under pressure to disassociate themselves from
the apparent congeniality of nominalism and moral relativism to the
totalitarian regimes of the 1930s, tried to resolve this set of dilem-
mas.36 But the vulnerability of Realism to the charges of its critics kept
alive in American jurisprudence a point of view that never fully en-
dorsed all the assumptions of the Realists. This point of view retained
a partial adherence to conceptualism, notably in retaining a belief in
the viability of doctrinal organization of legal subjects. In tort law
the figures whose scholarship most clearly symbolized respectively, the
Realist and modified conceptualist perspectives were Leon Green and
Frances Bohlen.

The Contributions of Green and Bohlen

For all the diversity and longevity of Leon Green's career, the sources
of his development as a torts theorist are not difficult to identify. Green
came to law teaching from trial litigation in Texas; he came to torts
scholarship from teaching courses whose major focus was civil and
criminal procedure; and he came to intellectual maturity at the same
time as the Realist movement.37 He was, by the 1930s, a New Dealer
in his politics, a democrat and a humanitarian in his social instincts,
and a law professor committed to a belief in the constantly changing
nature of the legal system, tirelessly critical of conceptualist abstrac-
tions, and convinced of the factual integrity and autonomy of the
individual common law case.38 His experiences in law practice had
reinforced his sense that legal doctrines should be workable and
practical rather than abstruse and metaphysical. His exposure to sub-
jects that emphasized remedies and procedures had helped develop
his sense that the administration and implementation of legal rules
was far more significant than their abstract content. And the reformist
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and iconoclastic strains of his thought found a congenial home in
Realism.

In the course of a decade, extending from the mid-19 20s to the
mid-19 30s, Green produced the most original and revisionist torts
scholarship of the Realist years. He proposed a major revision in
theories about causation in negligence law.39 He helped redefine the
concept of duty in negligence cases.40 He synthesized and extended
emerging insights about the "relational" character of many types of
personal injuries.41 He revived interest in the relationship between
judge and jury in tort cases.42 He suggested that the areas of law that
might be illuminated by tort theory were infinitely more numerous
than previously thought. And he produced a casebook whose educa-
tional goals were avowedly anticonceptualist and whose orientation
was markedly presentist and empiricist.43 By 1948, a year after Green
left the deanship of Northwestern Law School to return to teaching at
the University of Texas, Charles Gregory, an influential torts scholar
in his own right, said that Green's scholarship in Torts had been "suf-
ficiently voluminous to cause wonder, sufficiently authoritative to com-
mand deference, sufficiently broad in its scope to excite admiration,
and sufficiently original to provoke envy." 44

If Green was the most influential Realist tort theoretician of the
early twentieth century, he was not necessarily the most influential
torts scholar in the years of Realism's dominance. Gregory himself
wondered "why more of us [in the early 1930s] did not hail Mr. Green
as our prophet." 45 A characteristic of Green's career in the Realist
years was that he unconsciously revealed the jurisprudential dilemmas
of Realism as vividly as he demonstrated the freshness of the Realist
movement. Green's reformist assumptions that "government is noth-
ing more than a working adjustment between the activities of men,"
and that "[e]ach generation demands as its own the privilege of ad-
justing its own matters," 4" allowed him to detach himself from the
tort theories of the scientists. They also led him to adopt approaches to
tort law that seemingly sought to replace the entire existing legacy of
torts scholarship with his own idiosyncratic perspective.

Green never fully resolved, during the period of Realism's domi-
nance, some basic ambivalences in his thought. He pressed hard his
beliefs that "law" was synonymous with "government" and that public
policy considerations were therefore decisive in the resolution of any
legal issue. But he also seemed to persist in an orthodox characteriza-
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tion of Torts as a "private" law subject with its own unique boundaries.
For example, Green sought in his novel casebook, The Judicial Process
in Torts Cases (1931), to consider tort law "functionally" so as to
underscore its implications for public policy. This approach was a
major break with the approach of the scientists, and will subsequently
be discussed in some detail. But while Green's casebook was intended
to correlate with his scholarly writings, those writings reemphasized
the importance of certain analytical concepts—notably the notion of
the duties of one private party to another—that had been at the core
of orthodox scientist tort scholarship.47

In addition, Green identified, as no previous torts theorist had, the
significance for negligence law of a decision to grant to a jury, rather
than to a judge, the power to apply a generalized standard of conduct
to a specific case. A determination of "negligent" conduct in a given
case, Green argued, could turn on an individual jury's interpretation
of what constituted "reasonable" care under the circumstances. Al-
ternatively, the determination could turn on an interpretation of
reasonable care by a judge. A judge's decision either to save the in-
terpretation of "reasonableness" for himself (by strict instructions to
the jury) or to delegate that interpretive function to the jury was
thus, for Green, crucial in the development of negligence law. The
more judges took cases away from juries, the more "reasonable con-
duct" became synonymous with the present and past views of courts
on what constituted "reasonableness"; the more they delegated inter-
pretive power to juries, the more "reasonableness" became the aggre-
gate of discrete findings by juries.48 Other torts scholars, such as
Holmes, had seen the importance of judge-jury relations in negli-
gence,4" but none before Green had shown so powerfully the capacity
of generalized tort principles to fragment in their application.

Yet having underscored the significance of the jury in negligence
cases, Green seemed ambivalent about its presence. Holmes had identi-
fied judge-made tort rules with certainty and predictability and had
accordingly attempted to limit jury interpretive powers wherever
possible. Green saw that the decision to limit or not to limit a jury was
itself an exercise of judicial power and felt that judges should exercise
that power. He also felt, however, that judges should exercise their
power, in many instances, in favor of jury interpretation. This was
because existing rules in Torts were too rigid and outmoded: by dele-
gating interpretation to a jury the judiciary allowed current considera-
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tions of equity and common sense to modify anachronistic principles.50

In an ideal world, it appeared, Green would have preferred judge-
made rules, since he had confidence in the wisdom of properly trained
government servants.51 Behind Green's model of judge-jury relations,
then, lurked fears about unbridled, uneducated lawmaking by juries
comparable to those of Holmes. Yet Green's model appeared to in-
vite those fears to materialize, or, alternatively, simply to allow judges
the power to keep tort cases for themselves, outmoded rules or not.

The ambivalences of Green's approach to tort law personified the
ambivalences of reformist American thought in the early twentieth
century. Green and his reformist contemporaries sought to reconcile a
perception that society was inevitably in flux with an ideal of a har-
monious government "engineered" by elites. They tried to structure
intellectual thought around the proposition that ideas had no struc-
ture, since they invariably reflected current social "realities." They
attempted to insure that conventional academic theories and moral
norms confront contemporary facts and values while also acknowl-
edging some place in civilized society for enduring moral standards.
They reconciled these ambivalences for themselves. But they did not
always convince others.

Francis Bohlen, a law professor at the University of Pennsylvania
and at Harvard, was the leading Torts theorist of the Realist years who
remained unconvinced that a Realist theoretical perspective should
fully supplant the perspective developed by nineteenth-century con-
ceptualists. Bohlen's approach to tort law, however, was not wholly
conceptualist. While a commentator later claimed, with some justice,
that Bohlen attempted to "pigeonhole most of [tort law] in compact
little categories," 52 Bohlen's conceptualism never approximated the
abstract purity of that of scientists such as Joseph Beale, who wrote
an occasional essay on Torts in the 1920s.53 Bohlen, in fact, believed
in the primacy of social change, in the necessity of tort doctrines to
accommodate themselves to changed conditions, in the futility of
static classification systems, and in the value, in an increasingly inter-
dependent universe, of elite policymakers serving as an active force
on behalf of progress.54 For a variety of reasons, however, Bohlen
never endorsed Realism nor accommodated his thinking about Torts
to that of Green.

Bohlen's disinclination to accept Realism fully stemmed in part
from the fortuities of age and personality. Bohlen was born in 1868,
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twenty years before Green and most of the other principal exponents
of Realism, and at least five years before anyone who has been linked
to the Realist movement.55 He began teaching in 1901, before socio-
logical jurisprudence had surfaced. He was recognized as a distin-
guished torts scholar before the First World War, when Green had
not yet begun to teach Torts. He was chosen Reporter of the Restate*-
ment of Torts for the American Law Institute in 1923, before Green
had entered the field of torts scholarship. Bohlen did not come to
maturity along with Realism; he developed his thinking during its em-
bryonic stage. He was in the sixth decade of his life, and the third
decade of his career in the legal profession, when Realism came to
maturity. Bohlen's approach to mature Realism and its proponents'
approach to him took on the dimensions of a dialogue between an
elder statesman and young Turks.

The distance between Bohlen and the later Realists was accentu-
ated by certain of Bohlen's personal qualities. Bohlen neither gladly
suffered fools nor easily accepted criticism. "He was," a colleague
noted, "often impatient and unreasonable. [I]t was typically Bohlen
to flare up suddenly and without cause." 36 On his death in 1943
friends unburdened themselves of Bohlenesque vignettes: stalking out
of class, subjecting students to "personal and sharp" criticisms, and re-
signing his position as Reporter for the American Law Institute's Re-
statement of Torts after criticism of his proposed texts by colleagues.57

William Draper Lewis, who had been associated with Bohlen at the
University of Pennsylvania and at the American Law Institute, spoke
of Bohlen's "high strung nerves," his "keen and reckless wit," his
"distinct antipathy to intellectual opposition," and his "instinctive
determination to see and to express ideas and views without evasion
or camouflage." 5S

Some of Bohlen's contemporaries associated his "picturesque per-
sonality" with his social background.69 Bohlen's parents were wealthy
and socially prominent descendants of Prussian junkers; his primary
education was in local day schools and a New England boarding
school; he was, into his forties, an international cricketeer; his "ap-
pearance and carriage" struck Lewis as "more nearly that of the
high-born European than any American I have known." co Colleagues
suggested that Bohlen was not snobbish in his relations with students81

and that Bohlen's approach to tort law, which sought to "bring about
equitable adjustments of the financial burdens caused by injuries to
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persons and property," was "anathema to ... some of his later
cronies at the exclusive and conservative clubs to which he be-
longed." °2 But in a period in which the sociological character of elite
legal education was in transition and class-consciousness was rife,
Bohlen's upper-class affect may have had a bearing on some of his
professional relationships.03

Bohlen's picturesqueness, however, was less jurisprudentially sig-
nificant than his association with the American Law Institute. That
organization had been founded in 1923 by prominent lawyers, judges,
and law professors for the purposes of restoring clarity and predicta-
bility to American law through the production of a series of massive,
annotated "Restatements" of specific legal subjects.64 The Realists
came to regard the Institute, and its various Restatements, as symbols
of nineteenth-century conceptualism. In 1948 the Realist Thurman
Arnold, reflecting on the Institute's image in the 1920s and 30s, said
that the Institute had been seen as preserving] the attitudes and faiths
of the nineteenth century" by "confinfing] itself to the issues of the
past as they had been solved by the common law." The Institute's
efforts "to restore order and topical unity" to law had failed for Arnold
because its Restatements had "nothing to do with the central legal
problems of our time." Faith in "nineteenth-century legal concep-
tions" had made the Restatements, Arnold believed, "further and
further [removed] from reality." 6?

Insofar as Arnold's critique had political overtones, identifying the
Institute with established nineteenth-century propertied orthodoxy, it
was not entirely fair. The Institute's staff contained a spectrum of
political views, including persons such as Judge Benjamin Cardozo,
Judge Learned Hand, Joseph Beale, and Samuel Williston. But inso-
far as Arnold's view of the Institute in its early years associated it with
a conceptualist perspective, it was accurate. The founders of the Insti-
tute believed that "order and logical unity" in legal subjects could be
achieved through "agreement among the best minds as to what were
the best principles." 00 This assumption was classically conceptualist,
and if one believed, as many Realists did, that "law was not and could
not be a consensus of the opinion of the best legal thinkers assembled
in convention," 6T an issue was fully joined. Those associated with the
Institute maintained that abstract legal principles could be derived
and articulated by scholars and judges, and that once derived, could
be intelligible, if not necessarily fixed, guides to conduct. Realist critics
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simply denied that set of affirmations. In tort law, Bohlen's im-
passioned efforts to "restate" doctrines were subject to dismissal by
Realists on the grounds of being simply irrelevant. For his part, Bohlen
could charge his critics with jurisprudential nihilism, arguing that their
ideas were based on a chaos of purported "realities" whose meaning
remained unintelligible.

The increasing estrangement of Bohlen and Green in the 1930s per-
sonified the debates in that decade between modified conceptualists
and Realists. The estrangement was all the more revealing because of
the apparent similarity of Bohlen's and Green's starting assumptions.
Bohlen agreed with Green that judges, lawyers, and law teachers
should "look rather to what the law does than what the courts say," es

he shared with Green a sense that "much of the legal machinery . . .
is archaic, [having been] designed to meet social needs far ... dif-
ferent from those of the present day";69 and his pronouncement in
1926 that there was "no field of law in which rigidity and finality is
less probable and less desirable" than the field of Torts70 could have
been written by Green himself. Moreover, Green, for all his professed
distaste for conceptualism, was an inveterate classifier, regularly ex-
hibiting a penchant for analytical simplification that Bohlen occa-
sionally applauded.71

Nonetheless Bohlen and Green exchanged vigorous and acerbic
attacks on each other's scholarship throughout the late twenties and
thirties. Green's Rationale of Proximate Cause and Judge and Jury
criticized Bohlen's thinking on causation and his approach to mis-
represensentation cases.72 In response Bohlen cataloged a list of the
"grave faults" of Judge and Jury and suggested that the book was
"dangerous if used by the overimpressionable." 73 Green repeated his
quarrels with Bohlen over the proper approach to the area of mis-
representation, and Bohlen forcefully defended his position.74 A friend
and coauthor of Bohlen's delivered a measured but thoroughgoing
attack on Green's Torts casebook.73 Finally in 1934 the Restatement
of Torts appeared in print, with Bohlen its principal draftsman. Green
responded by subjecting the Restatement to a long and almost entirely
critical review.70 He found fault with the Restatement's classification
scheme, its literary style, the clarity and precision of its analysis, and,
most pointedly, its authoritativeness.™ In Green's view the Restate-
ment's treatments of negligence and causation, in particular, were "in-
accurate and misleading." 78 Green's general reaction to the Restate-
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ment was that "the lawyers and judges who have to do with tort
cases . . . will find very little in the Restatement in [a] form that
they can use . . . and much that is wholly incomprehensible." 7D

One removed from the passion of the Green-Bohlen interchanges
may fairly wonder at their intensity. Much of the splenetic character
of the debates was personal: the two men perceived themselves as
polar opposites, socially and philosophically, and were prideful,
stubborn, and combative personalities. But behind the human dimen-
sions of the Green-Bohlen disputes lay the apparent irreconcilability of
two strands of the Realist movement. The more recent and more
polemical strand had moved by the 1930s beyond the sociological
jurisprudes' original concern for "social justice" in an individual case
to a conviction that the processes by which cases were "really" de-
cided be exposed and studied. Instead of "good rules" rather than
"bad rules," the mature Realists wanted the mythical nature of all
rules revealed. Law for them was a set of governmental judgments
about the claims of "interests": the law that was "made" in a given
case was a function of the "interests" at stake therein. The legal rules
affecting water companies were different from those affecting railroads
or coal miners. It was fruitless to generalize beyond the immediacy of
the case and the clash of interests that it posed.

Despite the interest of Bohlen and his fellow draftsmen of the Re-
statements in furthering social justice through law, and despite Boh-
len's personal attraction to "interest-analysis," Bohlen and company
could not tolerate the apparent abandonment of traditional legal
concepts that mature Realism proposed. If the meaning of "negli-
gence" in one case was different from its meaning in another, depend-
ing on the context, then, Bohlen and his colleagues felt, order and
predictability were undermined and chaos and uncertainty would
reign. Bohlen himself simply did not believe that doctrine was mean-
ingless, or that "functional" classifications were the only "reality," or
that facts always triumphed over rules. He sensed a recurrent quality
in legal disputes; he thought that certainty and predictability were
identifiable and legitimate values; he believed that in the main com-
mon law subjects could be "restated." He saw the Restatement of Torts
not as a reactionary defense of nineteenth-century conceptualism but
as a progressive reshaping and clarifying of the staple doctrines of
tort law.

The "staple" doctrines of tort law for Bohlen, however, were those
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that had been created and refined by the scientists. Those doctrines
were considerably modified by Green's approach to tort issues. Green
reduced the notion of a generalized duty of care—the scientists' "nega-
tive duty of very great generality"—to a set of particularized duties
owed to individual litigants in given cases. He conceived of proximate
causation questions, which the scientists had described in metaphysi-
cal terms, as factual inquiries for juries. He described the "reason-
able" or "standard" man formula in negligence as merely an articula-
tion of the common sense of jurors. He subsumed doctrinal defenses,
such as last clear chance and assumption of risk, in the question of
whether a particular defendant owed a duty to a particular plaintiff.
He resurrected the importance of damages, an element that did not
easily lend itself to doctrinal analysis. And he insisted that political,
economic, moral, philosophical, and "administrative" factors were as
important in the decision of cases as purely "legal" ones.80 His per-
spective, then, was profoundly subversive of the doctrinal mode of
analysis on which Bohlen and the Institute had built their Restate-
ments. If a significant thrust of scientism had been the development
and refinement of doctrinal analysis, a thrust of Green's version of
Realism was to develop an alternative antidoctrinal perspective. With
Green's appearance Torts scholarship had seemingly come full cycle:
the discrete "tort" actions of prescientist eras were being resurrected
by Green in the guise of a "functional" approach to the subject that
stressed its essential fluidity and diversity. A field of Torts had been
created, but its lack of cohesiveness had seemingly returned.

The Impact of Realism: Casebook Literature

The Green-Bohlen debates demonstrated that, at least by the 1930s,
the jurisprudential perspectives of the mature Realists had not fully
supplanted those of nineteenth-century conceptualism. But Bohlen's
conceptualism, we have seen, did not retain the enthusiasm for gen-
eralized abstractions that had marked mature legal science; nor did
Bohlen deny that the field of Torts was in some respects a fluid and
amorphous entity; nor was he hostile to widening the range of tort
liability to relieve emerging twentieth-century social problems. A self-
styled "conservative," 81 Bohlen nonetheless saw himself as an innova-
tor in the field of Torts. And to an important extent he was: his articles
and casebooks abandoned the premise that tort law could be a self-
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contained unit, moving to the measure of its own logical principles.
In so doing Bohlen prepared the way for those Realists who sought to
embrace within the field of Torts, and within all fields of law, con-
siderations of public policy.

The eventual triumph of a conception of tort law as a conscious in-
strument of public policy can be seen in the evolution of Torts case-
books in the early twentieth century. The scientists' casebooks, as
previously noted, were organized around generalized staple doctrines
and principles, such as negligence, contributory negligence, assump-
tion of risk, and causation. Wigmore's casebook (1911) represented
the culmination of scientific conceptualism in its relentlessly hier-
archical and structured approach. But Wigmore's treatment also antici-
pated later developments, notably in his identification of tort principles
as "general rights" common to all aspects of law. Recalling his early
contacts with Wigmore's casebook, Green maintained that Wigmore
had "first laid out the boundaries of the vast domain of tort law," since
he "thought of torts as general law that ramifies throughout all law." 82

Casebook writers of the twenties and thirties were to build on Wig-
more's insight, gradually replacing his notion of "general law" with
their notions of public policy. At the same time they were to fight,
through methods of casebook organization, the principal jurispru-
dential battles of the Realist years.

By the 1920s the principal Torts casebooks, including Pound's edi-
tion of Ames (1917), Beale's edition of the same (1929), and the
1915 edition of Bohlen's Cases on Torts, had all developed a regu-
larized doctrinal form of organization. The subject of Torts was
divided into three major parts: intentional harms, negligent harms,
and what Bohlen was later to call "unintended and nonnegligent"
harms (analogous to the modern area of strict liability). These three
parts were usually discussed in sequence, and the orthodox tort con-
cepts of the scientists were introduced in the process. The concept of
a privilege was introduced in connection with intentional torts, and the
concepts of causation, duty, contributory negligence, assumption of
risk, last clear chance, and vicarious liability were introduced in con-
nection with negligence. "Unintended and nonnegligent" harms were
then considered, but not given extended treatment. A grab-bag collec-
tion of topics—such as misrepresentation, defamation, disparage-
ment, unfair competition, infliction of emotional distress, invasion of
privacy, and abuse of process—completed the coverage. The last
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set of topics involved "civil wrongs not arising out of contract" but
were not easily subordinated to the tripartite organizational scheme.

The impression created by these casebooks was that Torts was an
area of intelligible principles, capable of being classified and analyzed.
Where possible, cases were treated as manifestations of generalized
propositions, often explicitly in the editors' footnotes on subject matter
headings. But since the casebook writers believed that cases were not
only sources of principles but vehicles for developing techniques of
analytical reasoning, they regularly grouped together cases with seem-
ingly similar fact situations that reached different results. The original
aim of this grouping, for the nineteenth-century scientists, had been
to teach students to derive principles by reconciling seemingly opposed
viewpoints. But Bohlen, in his 1915 edition, occasionally juxtaposed
divergent results to give examples of the common law's capability for
growth and change. The implicit message of Bohlen's approach was
that principles were continually being considered in new factual con-
texts.

The casebook writers of the twenties did not, however, regard
principles, rules, and doctrines as meaningless. To advocates of
doctrinal organization the maddening feature of Green's The Judicial
Process in Tort Cases (1931) was that he denied the legitimacy of a
doctrinal approach. Green's organization, as noted, abandoned the
tripartite scheme and arranged concepts "functionally" by reference
to the "interests" affected. Green seemed to be saying (to many re-
viewers) that the participants in a case, the atmosphere it created, and
the interests at stake were what determined its outcome, quite inde-
pendent of rules or principles.83

A sense of the differences between Bohlen's perspective in the
1920s and that of the scientific conceptualists, on the one hand, and
Green, on the other, emerges from a comparison of casebook treat-
ments of the doctrines of assumptions of risk and last clear chance.
The organization of Bohlen's 1925 edition of his casebook represented
an intermediate stage between the scientists' tripartite division of tort
law and the Realists' ultimate conclusion that tort liability, regardless
of the type of "tortious" activity involved, was arrived at through an
exercise in interest-balancing. Bohlen's 1925 edition had two major
parts, one covering "direct and intentional invasions of interests of
personality and property," the other covering "the development of
tort liability by the action of trespass on the case." 84 The second part



86 TORT LAW IN AMERICA

treated both negligent and act-at-peril torts, the latter receiving only
sixty pages of coverage in a book of over 1100 pages. Assumption of
risk and last clear chance also were treated in the second part of the
casebook, under the topic of contributory fault.

Bohlen's treatment of both assumption of risk and last clear chance
was doctrinal, as that of the scientists had been. He grouped cases in
sections designated "voluntary assumption of risk" and "last clear
chance." He added cases in footnotes that were designed to embody
doctrinal propositions. He strung citations together that supported the
propositions embodied in his selected cases, and he also included cita-
tions to cases not agreeing with given propositions. The effect was to
make the treatment of assumption of risk and last clear chance in his
casebook correspond neatly with a treatise classifying the "rules" of
those two doctrinal areas. In subsequent editions of Bohlen's casebook,
in fact, regular references were made to Fowler Harper's 1933 treatise
on Torts and to the forthcoming Restatement of Torts, which Bohlen
was preparing.85

Bohlen's approach was not, however, precisely like that of the
scientists. By his 1933 edition, for example, Bohlen had adopted an
organizational framework that identified tort law exclusively with
what he called "invasions of interests." 8li Assumption of risk and last
clear chance, in the 1933 edition, were treated under the topic "negli-
gent invasions of interests in personality and property." Seven types
of "interests" were identified in Bohlen's table of contents, and various
doctrines were distributed among the respective interests. The impres-
sion created by such a treatment was that one could read tort cases in
a double sense: as manifestations of doctrinal propositions or as ex-
amples of an "interest" (in "reputation," in "freedom from fraud and
deceit," in "freedom from unjustifiable litigation," and so on) being
"invaded." The conceptual purity of "scientific" Torts was under-
mined by this latter reading, since the primacy of various social in-
terests rose and fell with the passage of time, and determinations as to
whether a given "invasion" gave rise to tort liability could be seen as
exercises in "interest-balancing" on a case-by-case basis.

Thus Bohlen's perspective, while retaining the scientists' interest in
classifying tort law on a doctrinal basis, did not exclusively endorse
the scientists' emphasis on using cases principally as a means of ex-
tracting doctrinal propositions. A student exposed to the later editions
of Bohlen's casebook could hardly fail to see that tort law might just
as well be viewed as a clash between competing social interests.
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Even this dimension of Bohlen's perspective, however, diverged
from Green's approach. Green began by noting that his emphasis was
"not [on] doctrinal integrity," but on the "processes which the courts
employ" in deciding tort cases. Green's working "hypothesis" in his
1931 casebook was that "persons have interests which are subjected
to harms against which the judicial process gives protection." 87 While
this hypothesis was not dramatically different from one of the levels of
Bohlen's presentation, the manner in which Green chose to present it
entirely subordinated doctrinal analysis to "functional" considerations.

A student using Green's casebook, for example, would not have
found "assumption of risk" or "last clear chance" in the table of con-
tents, nor as separate categories in the index. Nor would the student
have found "negligence" or "contributory negligence" in the table of
contents. Upon searching for those latter two terms in the index, the
student would have been referred to "automobile traffic"; "counties,
towns, cities, boards"; "manufacturers and dealers"; "passenger trans-
portation"; and other "functional" categories. Moreover, even if the
student discovered "assumption of risk" or "last clear chance" under
one of those categories, he would be referred to a case where the
doctrine, although employed by the court, was often neither identified
by the court nor by the casebook editor.

Nothing about Green's casebook, in short, encouraged students or
teachers to think of tort law as a collection of doctrines. On the con-
trary, the entire organization and presentation of the casebook en-
couraged students and teachers to emphasize the interests at stake in a
discrete litigation. Green's notes, which were relatively sparse in com-
parison to Bohlen's, focused on whether the defendant in a case was a
power company or a railroad or a landowner or a surgeon; or on
whether the plaintiff was a tenant or a passenger or a woman; or on
whether the relationship between the parties was a commercial one or
a social one or a professional one; or on whether the transaction
spawning the litigation involved a sale of personal services or a sale
of timber. The unmistakable inference from Green's treatment was
that a doctrinal organization of tort law failed to grasp its essential
features.

Between the early 1930s and the opening of the Second World War,
mature Realism emerged and scientific conceptualism declined in in-
fluence in elite American law schools.88 But the prototypically Realist
Torts casebook, Green's, was slow to gain acceptance. By the late
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1930s and 1940s, however, signs of change had appeared. In the pre-
face to the fourth edition of Bohlen's casebook (1941), Fowler
Harper, who had assisted and then succeeded Bohlen as editor, regu-
larly cited Green, even though he retained Bohlen's organization.8"
The second edition of Green's casebook (1939), provoked milder
reviews than the first. An increasing number of reviewers, while not
necessarily applauding Green's organization, conceded that they were
enamored of his "functional" perspective. One reviewer applauded
Green for suggesting that inquiries as to "whether or not the given
facts . . . can be found to fall within or without some one or an-
other of the familiarly available legal precepts" reversed proper logic:
facts should lead to principles, not the reverse."0

Under pressure from Realism the process of "scientific" reconcilia-
tion of inapposite cases had been subtly altered. Rather than search-
ing for a reconciling principle that, once articulated, was regarded as a
guidepost for future cases, scholars began to suspend the application of
a principle to a new fact situation until they were convinced that it
produced a sound result. This subtle shift suggested that even compre-
hensive general principles might become useless if they had been
derived in factual contexts that could no longer be duplicated. The
degree to which legal doctrines bore an inescapably factual com-
ponent became more apparent.

In 1942 two new Torts casebooks appeared, and both reflected this
new sense of the significance of a factual context in the derivation of
tort doctrines. The casebooks were seemingly distant from one another
in their methodology, yet they shared certain common intellectual as-
sumptions. Edward Thurston's and Warren Seavey's Cases on Torts
retained Bohlen's tripartite classification scheme, and their table of
contents suggested that their approach was doctrinal. But the case-
book contained virtually nothing but cases, most of which were re-
duced to their bare essentials, and many of which, when grouped
together, reached contradictory results. Almost no guidelines were
provided for the student. The clear impact of Thurston's and Seavey's
organization was to force students to consider doctrines in a factual
context. The editors believed that "the subject of Torts can best be
taught by putting before the student . . . a summary statement of the
facts, with the court's decision thereon, of a very large number of ...
cases." OI A reviewer noted that Thurston's and Seavey's approach left
"the student to seek out his own interpretation of the legal materials
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from which he must select controlling precedent . . . for application
to novel situations." °2 The implicit message of Thurston and Seavey
was that the efficacy of doctrines was dependent on their ability to be
applied to new factual contexts.

If Thurston and Seavey had implicitly incorporated one of the
principal tenets of Realism—that legal doctrine was in large measure
dependent on its factual setting—Harry Shulman and Fleming James,
in their 1942 casebook, were more explicitly Realist. Their approach,
however, was reminiscent of an earlier focus of the Realist movement.
Shulman and James spoke, in their preface, of the "effects" of law
"upon the social good"; of the concern of law "not so much with rule
or doctrine as with problems in human relations"; of "the potentiali-
ties of tort liability as a means of distributing losses"; and of "social
engineering." °3 There were echoes, as well, of Green: Shulman and
James expressed an interest in "the way in which the judicial process
actually operates," and organized three chapters "functionally," de-
voting one to "occupiers and owners of land," one to "motor vehicles,"
and one to "suppliers of goods and remote contractors." °4 But the
principal distinguishing characteristic of Shulman's and James's ap-
proach was their integration of materials from legal scholarship and
the social sciences with conventional law cases. Their casebook was
entitled Cases and Materials on" Torts: they included excerpts from
law review articles, the Restatement of Torts, law treatises, medical
journals and treatises, studies of law administration, statistical reports
on motor vehicle injuries, and articles on insurance. This emphasis was
stressed by reviewers, one of whom claimed that "the editors [were]
not concerned primarily with the training of the student as a practi-
tioner of law," but rather with "inculcatfing] in the student the point
of view of the social scientist trained in law." °5

Integration of law with the social sciences, the development in
judges of a "sociological" perspective, an interest in the manner in
which law was administered, a "functional" approach to cases, and a
general interest in the "policy" implications of legal doctrines were
each concerns of the Realists, and each was manifested in Shulman
and James. But for all the novelty of Shulman's and James's approach
(theirs was perhaps the first of what has now become a long line of
"Cases and Materials" volumes), their analytical framework was closer
to that of Bohlen than to that of Green. Shulman and James retained,
for example, the intentional tort-negligence-strict liability demarca-
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tions of the 1920s casebooks. In addition, while Shulman and James
created an impression that the significance of doctrines, principles,
and rules was to be gauged by their current social utility, they did not
suggest that traditional tort doctrines were meaningless or not worth
mastering by students.

The relationship between Shulman's and James's approach and
Green's version of Realism was revealed in a 1940 review James
wrote of Green's The Judicial Process in Torts Cases. James claimed
that Green's approach had gone "too far in abandoning the conven-
tional framework and in relying upon types of fact situations for its
categories." James believed that "legal concepts, principles and rules
play [an] . . . important part in determining the operation of the
judicial process." Moreover, James felt that Green's effort to derive
new "functional" categories for tort law had simply not succeeded as
well as the conventional classification.96 At the same time James (and
Shulman, as indicated in an earlier review of Green) 97 had been
stimulated, through their exposure to Green's work, to explore the
policy implications of tort law. As Shulman put it, "[individual cases
should be studied not merely as particular private disputes, but as
instances of larger social problems." An interest in policy issues led
Shulman to the inclusion in casebooks of nonlegal materials. He
argued that "materials for study should present . . . not only decided
cases but also, if possible, the factors which create the social prob-
lems." 9S Thus Shulman's and James's "cases and materials" approach
may have emerged from exposure to Green's scholarship and their re-
flections on it.

The primary difficulty scholars had in adopting a thoroughgoing
"functional" perspective in Torts was the apparent failure of "func-
tionalism" to create an analytical framework that gave students and
teachers a sense of solidity. Fowler Harper advanced this argument in
a 1939 review of the second edition of Green's casebook. "The gist
of the argument against the functional arrangement in Torts," Harper
wrote, "is that a mastery of doctrine must logically precede a knowl-
edge of its use. How can a student understand the variations and
shadings in the application of a legal principle to varying fact-patterns
unless he has first commanded a thorough mastery of the principle in
question?" " A Realist-inspired rejoinder to Harper, of course, would
be that legal principles could not be understood apart from their
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application to varying fact situations. But that rejoinder left an empty
feeling that there was nothing concrete in the subject of Torts except
countless fact situations. One simply took the grade-crossing accident
cases in a batch, the child trespasser case in another batch, and so on.
While this may have been "realistic" to Green, it was profoundly un-
settling to his contemporaries, since -it seemingly stripped Torts of its
common modes of analysis and even its conventional vocabulary.

Tort scholars inspired by Realism never produced a wholesale
transformation of treatise and casebook literature, as had those in-
spired by the late nineteenth-century ideal of legal science. Nonethe-
less the organization of Torts casebooks was significantly altered be-
tween the 1920s and the 1940s. Each of the major alterations—a
greater emphasis on the policy dimensions of tort law, a growing in-
clusion of social science literature in casebooks, and a revised treat-
ment of the relationship between legal principles and their factual
context—reflected the jurisprudential insights of Realism. But the
"triumph" of Realist perspectives was incomplete. The most striking
insight of mature Realists, that rules and norms and even values were
meaningless as abstract general guides to social conduct, seemed to
lead to anarchistic methodologies or nihilistic philosophies. A striving
for order and coherence in law, so marked in the thought of the scien-
tists, did not entirely vanish with Realism's unveiling of the unsub-
stantiated assumptions of late nineteenth-century scientific jurispru-
dence.

The Impact of Realism: Doctrine

Just as each dominant phase of American thought can be seen to con-
tain its own set of influential insights and to create its own set of
philosophical dilemmas, each phase can be shown to give certain
professional issues concentrated attention. Realism, the legal pro-
fessional's variant of early twentieth-century reformist thought, ex-
hibited a special concern with particular issues in legal education and
jurisprudence, several of which have been previously discussed. At the
same time the Realist movement had a professional impact at another
level, that of substantive legal doctrine. The impact of Realism on
tort doctrine can be demonstrated through a consideration of doctrinal
areas that tort scholars, in the years of Realism's influence, identified
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as especially novel or significant. Three such areas are addressed here:
causation, infliction of emotional distress, and the theory of "strict"
liability for personal injuries.

No area of late nineteenth-century tort law had been more con-
fusingly and inadequately treated, Realists felt, than that of causa-
tion. Causation analysis, which was principally employed in negli-
gence law, was dominated by doctrinal formulas, each of which
sought to provide workable definitions of "proximate" or "legal"
cause, and each of which seemed to be used in highly ambiguous and
misleading ways. After laboring in frustration with received tests and
formulas, jurists influenced by Realism eventually abandoned much of
orthodox causation analysis. In its place they offered an analysis that
made a sharp separation, in negligence, between questions pertaining
to causation and questions pertaining to the violation of legal duties.
The refinements made possible by this separation were the isolation of
causation from other issues in negligence law, the conversion of causa-
tion to a "factual" rather than a "legal" issue, the expansion of duty
analysis, which explicitly dealt with interest-balancing, and the conse-
quent reduction of the significance of causation issues in Torts. The
principal scholarly contributor to this altered treatment of causation
was Leon Green, whose voice on this occasion was heard and heeded.

The origins of scholarly interest in causation were closely tied to
the emergence of negligence as a major principle of tort law. Farly
treatises and casebooks devoted no space to causation issues: Jere-
miah Smith's 1893 casebook represented the first significant treat-
ment.100 The significance of causation for negligence law can be linked
to the character of negligence itself. In other areas of tort law civil
liability followed from the presence of a document binding the parties
in advance (a contract or a lease) or from strong public policy con-
cerns (as in defamation, intentional torts, or torts following from
the nonnegligent use of "dangerous" substances). Where, as in those
areas, tort liability had been apportioned in advance or was linked
to moral blame, causation issues were easily resolved once an injured
party could trace his injury to an accountable defendant. Negligence
law governed a different set of civil wrongs, those inflicted on
strangers by strangers who had been "careless." The "careless" parties
had often been performing some socially useful function, and since
they could not be shown to have "intentionally" injured anyone, their
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liability, from perspectives of utility or fairness, was not as clear-cut
as the liability of intentional tortfeasors or tortfeasors whose civil re-
sponsibilities had been apportioned in a written document.

Thus courts came to conclude that some injuries traceable to the
negligent conduct of a party were nonetheless too marginal to give
rise to liability, lest the negligent party be unfairly burdened with
extensive financial outlays. The language of causation provided help-
ful ways of describing injuries that as a matter of policy were deemed
too marginal or "remote." "Cause," then, came to be used in two
senses: a factual link between a defendant's act or omission and a
plaintiff's injury, and an implicit policy judgment that the defendant
was legally responsible for the injury. The term "proximate" or "legal"
was regularly attached to "cause" as employed in the second sense,
although the policy judgment was not made explicit.

The emergence of causation doctrines in tort law paralleled the
coming to maturity of legal science. An interest of orthodox Torts
scholarship in the early twentieth century, consistent with the juris-
prudential goals of legal science, was in developing orderly and work-
able formulas for causation. Thus Smith, in a three-part article in the
Harvard Law Review in 1911 and 1912, exhaustively reviewed the
various "tests" for causation in order to determine which possessed
the clearest set of practical guidelines for courts, and, in the event
that none adequately performed that function, to derive a test of his
own.101 Having found the tests of "proximate cause," "last (or near-
est) wrongdoer," and "probable (and natural) consequence" each de-
ficient, Smith substituted his own formula: causation sufficient for
liability was to be found if a "defendant's tort [was] a substantial
factor in producing the damage complained of." ll)2 Smith conceived
his task as the conventional one of the scientist: "bringing] out the
most important elementary principles underlying . . . decisions." I0:1

Smith's "substantial factor" test, although adopted by Bohlen in his
drafting of the Restatement of Torts, was not sufficiently "definite"
for Joseph Beale. In an article in 1920 Beale sought to provide a
"definite principle of law" to govern causation, so that "the court
[could] determine the general limits of proximity, and not leave it at
large to the jury." IW The principle that Beale ultimately derived,
while "scientific" in its imagery, was something of a caricature of con-
ceptualist jurisprudence. "[P]roximity of result" was achieved, Beale
maintained, when a defendant had violated a duty, thereby setting
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a force in motion, and the force thus created had "a) remained active
itself or created another force which remained active until it directly
caused the result; or b) . . . created a new active risk of being acted
upon by the active force that caused the result." I05 One might have
been able to diagram Beale's formula, but as a guide to courts it was
close to gibberish. Green, when he came to consider causation in the
late 1920s, argued that "in attempting to apply . . . quantitative
determinants to a problem calling for good judgment," Beale had
"misconceived the nature of the problem." I0°

Beale was not the only scholar who, in Green's view, had ap-
proached causation from a faulty perspective. Green's Rationale of
Proximate Cause, which appeared in 1927, represented a sharp break
from the doctrinal approach to causation of earlier scholars. Green's
perspective was not entirely unprecedented. As early as 1909 John
Bingham, a law professor at Stanford, had suggested that existing
generalizations about causation were largely meaningless,107 and in
1924 Henry Edgerton, a law professor at Cornell who was to become
a distinguished judge, had responded to Beale by calling for a theory
of causation that produced results "not merely fair as between the
parties, but socially advantageous." 108

Green built on those contributions, but his theory was typically
idiosyncratic. He began by asserting that the "bearings" of the courts
in the field of causation had been "incorrect." He then suggested an
approach to causation that would "clean up" the area by considerably
narrowing the range of issues to which the term "cause" was appli-
cable.109 In brief, Green's theory removed from the area of causation
all questions that did not pertain to a determination of the "causal
relation" between the defendant's conduct and the plaintiff's injury.
He suggested that such questions—previously termed "proximate" or
"legal" cause issues—were in fact related to a determination of the
scope of a given defendant's duty to a given plaintiff.

Green's theory was more than a new treatment of causation. It
signified an abandonment of the idea, originated by Holmes and
later popularized by the scientists, of a "negative duty of very great
generality" owed by all the world to all the world. For Green duties
could only be owed to particular persons. The "duty" issue in every
negligence case was whether the defendant owed a duty to protect the
plaintiff from the injury that the plaintiff had suffered; That issue was
to be resolved by the judge; if answered negatively, no liability could
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ensue. The judge's resolution of the "duty" issue was, invariably, a
question of policy, involving "the weighing of interests." no Many
judges used the language of causation to justify their resolution of the
"duty" issue, but Green believed that the issue had nothing to do with
causation; rather, it focused on the relationship between the plaintiff
and defendant and the social utility of protecting the plaintiff from
the hazard to which he had been exposed.

If, under Green's analysis, a judge decided that a given defendant
owed a given plaintiff a duty to protect the plaintiff from the hazard
to which the plaintiff had been exposed, the judge asked the jury to
determine whether the defendant had violated his duty. It was at this
stage of negligence analysis that familiar concepts such as "reason-
able man" and "foreseeability" could be invoked. But those concepts,
as well, had nothing to do with causation, according to Green. Asking
whether a reasonable man in the position of the defendant should
have foreseen that his act or omission would expose a given plaintiff
to a foreseeable risk was not the same as asking whether the defen-
dant's act or omission or carelessness had caused the plaintiff's injury.

Green believed that causation should be reduced to a factual inquiry
about the connection between the defendant's act and the plaintiff's
injury. The inquiry, which should usually be made by the jury, was
necessary, but not sufficient, for a finding of negligence. All juries were
required to do with respect to causation was to determine whether a
causal connection existed between the defendant's act or omission and
the plaintiff's injury. If such a connection existed, issues pertaining to
the defendant's duty to the plaintiff were raised. If no factual connec-
tion existed, the defendant could never be found negligent. Thus if a
judge concluded that no reasonable person could have found a causal
link between the defendant's act and the plaintiff's injury, he could
dismiss the plaintiff's suit; otherwise the issue of causal relation was
determined by the jury.

Green's "chief point of pride" in his approach was "the simplicity
of [its] process."111 His effort was to avoid the complexities caused
by orthodox treatment of causation, which confused factual with
"legal" or "proximate" cause. Under Green's approach causation be-
came a relatively simple problem in negligence. The complexities of
negligence analysis were shifted to another area, the relationship be-
tween the defendant and the plaintiff.

Negligence for Green became a term of relation. Persons did not
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owe duties in the abstract, but rather to particular injured persons
with respect to specific risks. Whether a given defendant owed a duty
not to expose a given plaintiff to a particular risk and whether he had
violated that duty were not simple questions. Their analysis involved,
among other things, an assessment of the risk-bearing capacities of the
respective parties and the degree to which society had an interest in
placing the risk on the one or the other. This assessment, which the
judge was to make under Green's analysis, required an implicit judg-
ment about the worth of the defendant's activity that had exposed
the plaintiff to a risk of injury, and the value of protecting the plaintiff
from that exposure. The judgment was not made any easier for
Green by the use of doctrinal formulas. In particular, it was not
alleviated by the use of a formula—proximate causation—that in
Green's view only obfuscated the judgmental process.

Green's Rationale of Proximate Cause was widely reviewed. The
reviewers' enthusiasm for Green's approach varied considerably (one
called Rationale of Proximate Cause "one of the great law books of
this generation";112 another said that "[ujpon . . . the greater part
of the field of legal cause as commonly understood Mr. Green's for-
mula . . . throwfs] no light whatever"113), but most commentators
agreed that Green had demonstrated that judging involved "policy,
or the balancing of interests . . . and that solution by formula [was]
impossible." m The widespread scholarly convergence on this point
of view was significant. If interest-balancing and policymaking had
replaced rule making as jurisprudential goals, orthodox doctrinal
analysis was suspect, because it stressed the extraction and promulga-
tion of definitive rules, and the definitiveness of those rules was now
regarded as fictional. Moreover, if the social policies of tort law were
more important than its doctrines, searching for comprehensive
doctrines of causation or negligence was a misguided effort. The way
was opened for a reorientation of negligence law around concepts
such as interest-balancing and risk distribution, concepts that stressed
the relationships between litigating parties and the implications of
those relationships for the rest of society.

The new perspective on negligence issues suggested by Green and
seemingly approved by others received a classic test in the late 1920s.
That test was the case of Palsgraf v. Long Island Railroad,*™ perhaps
the most famous case in the history of tort law. Palsgraf's fame, which
has puzzled some commentators, does not rest solely on its combina-
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tion of delightfully bizarre facts, forceful judicial rhetoric, and ample
room for disagreement about the result; no the Palsgraf case was also
one of those moments in the intellectual history of a legal subject when
two theoretical approaches stood in solid opposition. The fundamental
obscurities and ambiguities in the Palsgraf opinions, to which count-
less students of the case have alluded, can be traced to the interaction
of the opposing theories of negligence used to analyze the case.117

Palsgraf represents an episode in American legal history where a clash
of ideas resulted in an intellectual communication of genuine ambiv-
alence.

The theoretical approaches employed in Palsgraf were those of
"universal" and "relational" negligence, and the facts of the case were
perfectly suited to show the role of causation in those separate ap-
proaches. As almost everyone who has studied law in the last forty
years knows, in Palsgraf two men attempted to board a Long Island
Railroad train as it was departing from a station. Guards on the train
helped boost the men onto it while it was moving. In the process one
of the guards jostled one of the men, dislodging a nondescript package
from his arm and causing it to fall onto the rails. The package, which
contained fireworks, exploded. A prospective passenger of the rail-
road, Helen Palsgraf, was standing on the platform some distance
from where the package fell. She heard an explosion and was then
injured when some scales, apparently toppled by the explosion, fell on
her. She sued the railroad, claiming negligence on the part of its guard
in dislodging the package. The case ultimately reached the New York
Court of Appeals.

Between the time the Palsgraf case was decided by an intermediate
New York court and the time it was appealed to the New York Court
of Appeals the American Law Institute's advisors on Torts discussed
it at a meeting. Judge Benjamin Cardozo, who was to write the
majority opinion in Palsgraf, attended the meeting in his capacity as
an adviser, but did not participate in the discussion and did not vote.118

The simple issue in the Palsgraf case, which was to evolve into an
issue of considerable complexity in its articulation, was whether the
railroad was liable in negligence to Mrs. Palsgraf.

If liability were not to attach to the railroad, two explanations for
that outcome presented themselves. The orthodox doctrinal explana-
tion was to label the railroad's guard hypothetically "negligent" in
causing the package to be dropped, but to find that the negligence was
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not a "proximate" or "legal" cause of Mrs. Palsgraf's injuries, since
she was sufficiently remote from the explosion that injury to her could
not have been expected to have been foreseen by the guard. This
rationale assumed the existence of a duty on the part of the guard to
take care not to injure prospective passengers such as Mrs. Palsgraf,
but mitigated that duty through the rubric of causation.

The alternative rationale was reminiscent of Green's approach to
causation issues in negligence. The railroad owed no liability to Mrs.
Palsgraf because the guard owed no duty to protect her from the risk
of injury from exploding fireworks. She was not close enough to him—
injury to her was "unforeseeable"—and therefore she was not "within
the range of apprehension." Since the guard owed Mrs. Palsgraf no
duty, it was irrelevant whether a "causal relation" existed between his
dislodging of the package and her injury. The case was not one of
"causation" at all.

This rationale, which was adopted by both the A.L.I, advisors
and Cardozo for a majority of the Court of Appeals, forced its
adherents to contemplate the reorientation of negligence theory in-
herent in Green's approach. If duties were only owed to specific
persons with respect to particular risks, then negligence as an abstract
duty of very great generality did not exist. Negligence, Cardozo said
in Palsgraf, was "a term of relation": "the risk reasonably to be per-
ceived defines the duty to be obeyed, and risk imports relation; it is
risk to another or to others within the range of apprehension." 119

Negligence in the abstract, Cardozo maintained, was "surely not a
tort, if indeed it is understandable at all." 12°

In dissent, Judge William Andrews voiced the traditional view:
"[d]ue care is a duty imposed on each one of us to protect society from
unnecessary danger, not to protect A, B or C alone." m "Every one,"
Andrews felt, owed "to the world at large the duty of refraining from
those acts that may unreasonably threaten the safety of others." I22

The limits on this general duty were achieved by mitigating concepts
such as "legal" or "proximate" causation. Legal causation demon-
strated that "the law arbitrarily declines to trace a series of events
beyond a certain point." "Proximate" for Andrews was a term "of
convenience, of public policy, of a rough sense of justice." 123

A juxtaposition of Cardozo's majority opinion in Palsgraf with
Andrews' dissent reveals some ironies of the case. Cardozo's approach,
while less orthodox, was at the same time more "doctrinal" than that
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of Andrews. Cardozo defined negligence as a term of relation and
conditioned liability for negligence on a showing by plaintiffs that de-
fendants had exposed them to specific foreseeable risks. Through the
elevation of "risk" and "relation" to fundamental concepts in negli-
gence law, Cardozo's approach apparently eliminated both "unfore-
seeable" plaintiffs and "unforeseeable" risks from the scope of an
action in negligence. No "duties" were owed to such persons; no
obligations of protection existed with respect to such hazards. Cardozo
also proceeded as if his recasting of negligence theory had been re-
ceived from on high. Nowhere in the Palsgraf majority opinion was
there any concession that the question of whether a defendant owed
a duty to protect a particular plaintiff from specific risks was a ques-
tion of "interest-balancing" or "practical politics." In contrast, Car-
dozo suggested that the existence of "duties" in negligence turned on
foreseeability, as determined by physical proximity. "[T]he orbit of
the danger as disclosed to the eye of reasonable vigilance," he said,
"would be the orbit of the duty." m

Andrews's opinion, on the other hand, while retaining the orthodox
concepts of an abstract, universal duty of care and of "proximate"
causation, was essentially an exercise in interest-balancing. And the
Palsgraf case was a peculiarly attractive one for that sort of exercise.
Mrs. Palsgraf was a passenger of the Long Island Railroad, and her
presence on the platform was linked to her passenger status; she had
not herself contributed to her injury. The railroad had liability insur-
ance and the opportunity to absorb the costs of its liability to Mrs.
Palsgraf either through a claim against its insurance carrier or by
incremental raises in its rates. On the other hand, Mrs. Palsgraf could
not be distinguished, in terms of her exposure to the risk of injury
from falling scales, from any other passenger on a railroad platform.
Perhaps she could not even be distinguished from a bystander, since
no effort was made to segregate bystanders from passengers on rail-
road platforms. Thus if the railroad was liable in negligence to Mrs.
Palsgraf, it was potentially liable to anyone else injured on a railroad
platform whose injuries could be traced to some careless act of a rail-
road employee. In short, the Palsgraf case balanced the "justice" of
Mrs. Palsgraf's position as an innocent passenger injured by the care-
lessness of a solvent enterprise against the threats to the future
financial solvency of that enterprise posed by too extensive an ambit
of tort liability.
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The ambivalence of the Palsgraf case came from the failure of either
Cardozo's or Andrews's opinions openly to concede that in cases in-
volving liability in negligence for remote consequences, or to remote
persons, the process of resolution was explicitly one of interest-
balancing. Both opinions retreated to formulas—Cardozo to his "duty-
relation-risk" formula, Andrews to a more familiar one of "proximate"
causation, in which he distinguished between "direct" and "indirect"
injuries. The use of the formulas made the message of Palsgraf
highly ambivalent. Was the concept of negligence now a "relational"
one, so that if a given plaintiff could not show that he was in a class
of persons to whom a given defendant owed a duty of protection
against a specific risk, he could not recover? And if so, was this a
more restrictive meaning of negligence, since it abandoned the con-
cept of an abstract general duty owed to all the world by all the
world, or a potentially more expansive meaning, since it allowed
judges to decide, through interest-balancing, whether a given plaintiff
was deserving of protection in a given case, regardless of the "remote-
ness" of his injury?

Green, whose insights contributed to the perspectives of both Car-
dozo's and Andrews's opinions in Palsgraf,125 was nonetheless not
enthusiastic about either of them. While applauding Andrews's dissent
as "the high water mark of judicial expression explanatory of the
proximate cause concept," 126 Green felt that the proximate causation
rubric only concealed difficulties in negligence cases. Nor had Cardozo
"clearly articulatefd]" the grounds for his decision; he had retreated
to " 'pat' phrases and formulas," notably "risk" and "foreseeability."
The issue in the Palsgraf case for Green was "far deeper than any
matter of foreseeability or experience." Palsgraf involved the "adjust-
ment by government of risks which . . . cannot be eliminated from
the hurly-burly of modern traffic and transportation." Rather than
facing risk allocation openly, Cardozo and Andrews had "trans-
port[ed]" their inquiries "into the realm of metaphysics," where effec-
tive legal reasoning was "lost in a flood of words." 127

Thus the final irony of Palsgraf was that while it seemed to usher in
a new approach to negligence theory, in which causation would play
a much less significant role, it also seemed to be an unsatisfactory
statement of that approach. Bohlen, through the Restatement of
Torts, endorsed the majority result in Palsgraf and incorporated both
Cardozo's and Andrews's opinions within the doctrinal organization
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of the 1930 edition of his casebook.128 Nevertheless commentators,
from Green on, have not been able collectively to decide what the
Palsgraf case means. Some have suggested, with Green, that the
opinions avoided the true issues;12!l others have regarded the case to
be so bizarre as to resist generalized classification; 13° others have
implied that Palsgraf was merely an academic excursion of the Amer-
ican Law Institute; m still others have taken judges and commen-
tators to task for ignoring the human dimensions of Mrs. Palsgraf's
injury.132 While Palsgraf continues to fascinate, its fascination has
regularly taken the form of exasperation and bewilderment.

Yet Palsgraf represents one of the clearest instances in the history
of tort law of a theoretical confrontation that could be described as a
minor intellectual crisis. Both opinions in Palsgraf conceded, im-
plicitly, that orthodox doctrinal concepts developed by late nineteenth-
century tort theorists could not satisfactorily resolve the liability issue
in the case. Cardozo found causation inapposite as an analytic frame-
work, and Andrews, while employing causation analysis, admitted
that "proximate cause" was not doctrine, merely "practical politics."
Cardozo's "duty-risk-relation" rationale, while suggesting that the use
of doctrines in negligence was still a viable enterprise, abandoned the
scientists' formulation of a universal civil duty that had been at the
very core of orthodox negligence theory. Andrews's "universal duty"
rationale appeared to be meaningless without consideration of the
limits on "duties," which seemed, at least in the area of causation, to
reduce themselves to the equitable claims of the parties in discrete
fact situations.

Palsgraf thus marked the end of conceptions of causation as a
generalized legal doctrine and the emergence of conceptions of causa-
tion as an issue of public policy. After Palsgraf questions of "proximate
cause" were increasingly seen as questions involving "considerations
of fairness, justice and social policy which are often difficult to ex-
plain and frequently have their basis in vague feelings or intentions
of what is proper and desirable." 1:'3 In his 1941 treatise on Torts,
William Prosser summarized the state of affairs. " 'Proximate cause,' "
Prosser maintained, "cannot be reduced to absolute rules. . . . 'It is
always to be determined on the facts of each case upon rnixed con-
siderations of logic, common sense, justice, policy and precedent.'"
The "fruitless quest for a universal formula" of causation ought to be
abandoned.134
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Causation had perhaps been the weakest link in the doctrinal super-
structure created by the late nineteenth- and early twentieth-century
legal scientists. As the jurisprudential insights of Realism became
more widely publicized, "proximate cause" cases increasingly ap-
peared as instances where courts resorted to formulas to conceal the
bases of their decisions. Treatments of causation seemed to confirm
the Realists' belief that rules of law were meaningless apart from
their administration, since different courts cut off liability at different
points through the use of causation doctrines. Moreover, orthodox
causation analysis was especially vulnerable to attack because doc-
trinally oriented scholars could not themselves unite on any universal
causation formula. Hence a shift of emphasis in the analysis of causa-
tion questions from doctrinal to policy considerations was not
markedly difficult to achieve, and perhaps not even striking in itself.
But the demise of orthodox treatments of causation in the 1930s was
highly significant in another respect. The vulnerability of causa-
tion revealed the more general vulnerability of orthodox negligence
theory.

Doctrinal change in the Realist years was not limited to modifica-
tions of the staple concepts of the scientists. Early twentieth-century
reformist legal thought also "discovered" new tort doctrines. In 1939
William Prosser announced that "the courts" had "created a new
tort," 133 the intentional infliction of emotional distress. Given the fact
that as late as the 1920s many courts continued to hold that mental
pain and anguish were too vague for legal redress 136 but that by the
1930s mental distress without accompanying physical injury was being
compensated in several courts,137 Prosser's statement had an element
of accuracy. But it was also unnecessarily modest. A major contribu-
tion to the "creation" of the "new tort" had been made by Prosser
himself. He organized the diverse cases where recovery for emotional
distress had been granted, criticized the existing rationales employed
to avoid liability for emotional distress, and generally sought to treat
emotional injuries in terms of the emergent theoretical framework of
tort law in the 1930s, which suggested that tort liability be assessed
through a "common sense" balancing of social interests.138

Prosser's "discovery" of a "new tort" redressing purely emotional
injuries was, despite his language, the culmination of a series of
doctrinal developments. The recognition that emotional injury could
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be compensated through tort litigation can be traced to altered atti-
tudes about mental discomfort that emerged in early twentieth-century
America and can be linked to the general intellectual trends that were
reflected in Realism.

The historic rationale for limiting tort claims to those resting on
discernible physical injuries was the "speculative" nature of mental or
emotional distress. The term "speculative" subsumed two distinguish-
able characterizations of emotional discomfort: a sense that emotional
illness was hard to diagnose and a sense that, given the diagnostic diffi-
culties, emotional illness was comparatively easy to feign. Taken to-
gether, these characterizations suggested that society was not confident
of its capacity to evaluate emotional distress apart from its physical
manifestations, and perhaps even that on some occasions emotional
injuries were taken less seriously than physical ones.

Realism, we have seen, reflected an enhanced early twentieth-
century awareness of the psychological dimensions of human behavior,
an awareness that was linked to a growing interest in the explanatory
powers of the behavioral sciences. As psychology came to be regarded
as a "science," its diagnostic techniques, which sought to identify and
to explain mental disorders, came to be regarded as capable of dis-
tinguishing bona fide emotional distress from the feigned variety. At
the same time psychological explanations of human character exposed
educated Americans to the widespread presence of emotional stress
and its debilitative effects. Thus emotional illness became less "specu-
lative": through the aid of expert testimony it was easier to diagnose
and consequently more difficult to feign.

In addition, emotional distress was increasingly regarded as a legiti-
mate illness that was neither a consequence of character weakness nor
an unfathomable individual idiosyncrasy. Like poverty, alcoholism,
and illegitimacy, emotional discomfort was increasingly perceived in
the 1920s and 1930s as a problem for which society bore some collec-
tive responsibility. The enhanced seriousness with which emotional
disorders were taken was paralleled by an enhanced confidence that
affirmative action by governmental institutions could help relieve
emotional discomfort, just as it could relieve other newly perceived
social problems.

An altered awareness of the "seriousness" of emotional distress led
to increased efforts in the courts to seek redress against its infliction.
As claims based wholly or in part on emotional distress mounted,
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commentators discovered that compensation for emotional injury had
been, despite dogmatic language to the contrary, a fairly common-
place feature of late nineteenth- and early twentieth-century tort law.
If emotional distress could be closely linked to physical injury, even
though it was not solely related to that injury, courts allowed re-
covery.139 If the distress was the result of an intentional tort, many
courts allowed recovery, even if no physical symptoms surfaced.140

Technical batteries 141 or trespasses,142 regardless of how slight, were
made the basis of recovery where the substance of the claim was for
emotional injury. Emotional distress without accompanying physical
injury had been regarded as worthy of compensation where contrac-
tual relations existed between the parties,143 where workman's com-
pensation legislation governed the claim,144 or where the defendant
had allegedly committed a nuisance.143

By 1936 a survey revealed that twenty-one states had allowed re-
covery for emotional distress alone and that of the thirteen states that
denied recovery, only three had addressed that problem in the twentieth
century.148 Thus the torts of negligent and intentional infliction of
emotional distress were not "new," in the 1930s, at least in the sense
of their appearance in the courts. While a trend in the direction of ex-
panded liability for emotional injuries alone had gained momentum
in the 1920s and 1930s, recovery for emotional distress had been
granted, if sporadically, from the late nineteenth century onward.

The contribution of Prosser and other tort scholars in the 1920s
and 1930s was therefore not to invent the principle of compensation
for emotional distress, but to expand the locus of that principle from
isolated "exceptional" cases to an established doctrine of tort law. In
this effort the scholars relied on three familiar tenets of Realism: a
heightened interest in the insights of the behavioral sciences; an im-
patience with judicial "fictions," whose purpose was to preserve the
apparent integrity of established doctrines that were in actuality being
subverted; and a developing conception of tort law as an exercise in
social policymaking. Herbert Goodrich, later to become the director
of the American Law Institute, showed in 1922 that "mental" suffer-
ing was no less real, or susceptible of "scientific" understanding, than
physical suffering.147 Green demolished the rationale of "fright" cases
that had attempted to limit recovery to physical injuries.148 Calvert
Magruder, a professor at Harvard Law School who subsequently
served as a judge on the U.S. Court of Appeals for the First Circuit,
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exposed some fictions employed by courts in emotional distress cases,
such as allowing recovery where defendants had committed trivial
"impacts" or "trespasses," but denying recovery where none existed.140

Harper cataloged the various "interests" (bodily security, privacy,
courteous treatment, memories of loved ones) that claims based on
emotional distress sought to protect.15" Even the Restatement of Torts
gave qualified support to recovery in both intentional and negligent
infliction of emotional distress cases.151

By the late 1930s the material for Prosser's synthesis was present:
he could demonstrate, in his 1939 article and in the 1941 edition of
his Torts treatise, that a "new" area of tort liability had emerged.
While conceding that "objections" against allowing recovery for the
intentional or negligent infliction of emotional distress still existed,
Prosser gave them short shrift. "[I]t is said," he wrote in 1941, "that
mental disturbance cannot be measured in terms of money, and so
cannot serve in itself as a basis for the action; that its physical conse-
quences are too remote, and so not 'proximately caused'; that there is
a lack of precedent, and that a vast increase in litigation would follow.
All these objections have been demolished many times [here Prosser
cited the contributions of Goodrich, Green, Bohlen, and several other
scholars], and it is threshing old'straw to deal with them." 152 Mental
suffering, Prosser observed, was "no less a real injury than 'physical'
pain," and it was "the business of the courts to make precedent where
a wrong calls for redress, even if lawsuits must be multiplied." 153

Several features common to the climate of educated opinion in
which Realism came to prominence had interacted in the "discovery"
that tort law could compensate persons for emotional discomfort in-
flicted by others. The "speculative" nature of emotional injuries had
been purportedly eliminated by the insights of the behavioral sciences.
The seriousness of the "interests" at stake in emotional distress cases
had gradually been recognized, and the possibilities for using tort
law as a means of protecting various social interests had emerged as
a source of intellectual excitement. Finally, scholars of the 1920s and
1930s had shown a willingness, uncommon in their earlier scientist
counterparts, to concede that the doctrinal state of an area of tort law
was indeterminate and capable of dramatic change.

Nineteenth-century conceptualists achieved doctrinal consistency
and uniformity in the emotional distress area by making a sharp dis-
tinction between "physical" and "mental" injuries and invariably
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denying that the latter, by themselves, were compensable through tort
law. When twentieth-century scholars helped extend tort liability to
the area of emotional distress they implicitly demanded a further set
of inquiries: what criteria were to govern recovery in marginal cases;
what were the limits in potential recovery for emotional damage; was
negligently inflicted emotional distress to receive protection compar-
able to that afforded to intentionally inflicted emotional harm; was
emotional distress to be limited to fear for oneself and, if not, what
third-party relationships were to be recognized. The essence of Real-
ism was an appreciation that doctrinal uniformity was never com-
pletely achieved; that an area of law was never made fully predictable.
Interest-balancing, case-by-case adjudication, and a sense of doctrinal
indeterminacy were compatible with the insights of the Realist move-
ment. Legal scholars influenced by early twentieth-century reformist
thought believed that if emerging problems in human relations gen-
erated pressure for a set of legal remedies to emerge, those remedies
would emerge even if they seemed novel or doctrinally impure or even
anomalous. Emotional distress was the stuff of "real" life in twentieth-
century America, and hence the stuff of tort law.

The extension of tort law into the emotional distress area implicitly
signified the presence of a new perception about the boundaries of the
field of Torts. Bohlen, Green, and the other scholars who had been
influenced, in varying degrees, by reformist thought shared a confi-
dence in the capacity of private law subjects to respond to the per-
ceived imperatives of public policy. Torts, especially, seemed promis-
ing in this regard, since a significant percentage of its litigated issues
involved parties that had had no prior business or personal relation-
ships with one another. Reformist legal scholars had regularly argued
that the problems of one set of "interests," in an interdependent
society, inevitably affected the lives of other sets. They had called for
an enhanced role for agencies of government, including courts, as
social engineers who balanced the claims of competing interests on
behalf of the public good. The resolution of tort issues, in his view,
might be perceived as ah exercise in social engineering.

But the theoretical framework of nineteenth-century tort law, with
its emphasis on the primacy of the negligence principle, had been
developed in an age in which perceptions of social interdependence
and the mechanisms of affirmative government were not highly devel-
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oped. Negligence theory, we have seen, had been conceived of by
nineteenth-century conceptualists essentially as a device for promoting
order and predictability in private relationships. As an analytical
superstructure for tort law began to be refined by the scientists, and as
the potential ambit of the negligence principle widened, the field of
Torts came to be seen as governed by a fairly predictable set of rules.
Once requirements of factual causation had been satisfied, one then
asked if a defendant had been "at fault," invoking the "reasonable
man" test. If so, one considered defenses and other barriers to
liability—cbntributory negligence, assumption of risk, legal causation.
Each defense had its own analytical formula; had a plaintiff "volun-
tarily" exposed himself to a risk; was the defendant's act a "substantial
factor" in bringing about the plaintiff's injury; and so on. The nine-
teenth-century version of negligence theory, in short, functioned to
narrow the range of tort liability to a set of predictable instances.

With the transformation of negligence theory in the 1920s the
purposes and consequences of the negligence principle shifted. To
recapitulate, the notion of an abstract universal duty was gradually
abandoned and a "relational" concept of duty was substituted. Rela-
tional negligence theory introduced questions of "interest-balancing,"
inviting judges to compare the magnitude of the risks to which a plain-
tiff was exposed, and the social worth of the class of persons a plain-
tiff represented, with the social utility of a defendant's conduct. In the
process the uniformity of the negligence principle was lost, since dif-
ferent judges might balance interests differently in given cases and
thus give different meanings to "negligence." In addition, the capacity
of the negligence principle to be predictably applied was lost, because
a general hierarchy of social "interests" could not invariably be agreed
upon by judges, and thus even a routinized judicial balancing of in-
terests would not produce predictable results.

Relational negligence theory was to prepare the way for a more
sweeping attack on negligence as the gist of tort law. This attack,
which only originated in the Realist years, sounded two themes. First,
if determinations of "negligent" conduct were essentially exercises in
interest-balancing in discrete cases, the concept of "fault," a basic
element of orthodox negligence analysis, confused rather than clari-
fied matters. One was not "careless" in the abstract; one could be
deemed legally careless or not legally careless for the same conduct
depending on the circumstances surrounding that conduct. To say
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that the Long Island Railroad's guard in Palsgraf would surely have
been at "fault" if the package he dislodged had injured the person
carrying it, but that he was not at "fault" in dislodging the same
package and thereby setting off a chain of events that injured Mrs. Pals-
graf, was to strip ,the term fault of its significance as a generalized
proposition. The usefulness of a traditional element of negligence
analysis was thus called into question.

Second, if negligence analysis was to consist of the balancing of
social interests, why should that balancing not be done openly, through
a candid weighing of the social costs and benefits of various injury-
producing conduct, rather than through use of traditional negligence
formulas such as "duty" or "proximate" causation? If a decision to
extend tort liability in a given case actually represented a judgment
about the compensability of the plaintiff's social interest, why not
make that decision explicit by announcing that this class of plaintiffs
deserved compensation from this class of defendants for being ex-
posed to this kind of risk and ultimately being injured by the ex-
posure?

Here relational negligence anticipated an approach to tort liability
that bypassed negligence theory altogether. The approach—"strict"
liability theory—revived an older notion of acting at one's peril: de-
fendants would be held liable for injuries caused by their risk-creating
conduct whether they were "at fault" or not. Even if a given defendant
had taken reasonable precautions to avoid creating a risk that a
given plaintiff would suffer a particular injury, the defendant was
required to compensate the plaintiff because the plaintiff's injury was
of a kind worth compensating and because the defendant was in a
better position than the plaintiff to pay for it.

Despite the primacy of the negligence principle and despite schol-
arly efforts to make torts virtually synonymous with negligence,154

bastions of "strict" liability had persisted in the late nineteenth and
early twentieth centuries. These included liability for damage incurred
by wild animals and liability for the use of "extrahazardous" sub-
stances, such as explosives. Even these areas, however, were regarded
as highly exceptional. In the fourth edition of Francis Burdick's
treatise on Torts (1926), as indicated, such instances of "strict" lia-
bility were grouped under the heading "peculiar liability." 155 Burdick
argued, in fact, that injuries suffered from wild animals or explosives
were compensable without a showing of fault "only when the de-
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fendant's conduct amounted] to the maintenance of a nuisance." 15°
Otherwise he believed such cases were to be governed by negligence
principles.

By the 1930s, however, scholars had begun to treat cases imposing
strict liability as a separate category of Torts rather than as a "pe-
culiar" set of exceptions. The principal change in the analysis of strict
liability in treatises was not so much in expanded coverage as in
recognition that strict liability theory was founded on a conception of
tort law as an instrument of social policymaking. Harper, in his 1933
treatise, called strict liability analysis a process of "allocating a prob-
able or inevitable loss in such a manner as to entail the least hardship
upon any individual and thus to preserve the social and economic
resources of the community." Strict liability was dictated "from con-
siderations of social expediency"; it was "a pure matter of social en-
gineering." m Prosser expressed similar views in his 1941 treatise.
Strict liability theory, he maintained, consisted of "allocating a more
or less inevitable loss to be charged against a complex and dangerous
civilization, and [placing] liability upon the party best able to shoulder
it." The conduct of a defendant held liable under strict liability theory
was "regarded as tortious not because it [was] morally or socially
wrong, but because as a matter of social engineering the responsibility
must be his." I58

As thus articulated, the connection between strict liability theory
and relational negligence became apparent. Relational negligence,
while retaining the concept of fault, had made the determination of
where fault lay in a given case a process of interest-balancing. Strict
liability theory proposed to conduct the interest-balancing altogether
unburdened by notions of fault. In 1917 Jeremiah Smith had found
those isolated instances of "strict" liability in tort law exceptional in
their repudiation of the general fault standard.159 By 1941 Prosser
was prepared to "question whether 'fault,' with its popular connotation
of personal guilt and moral blame, and its more or less arbitrary legal
meaning, which [would] vary with the requirements of social conduct
imposed by the law, [was] of any real assistance in dealing with . . .
questions of [risk allocation], except perhaps as a descriptive term."
Once the legal concept of fault was divorced from current standards of
moral wrongdoing, Prosser argued, "there [was] a sense in which lia-
bility with or without 'fault' must beg its own conclusion." 100

This renewed interest in strict liability theory among scholars in
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the 1930s was not paralleled by a significant renaissance of strict
liability cases in the courts. Prosser's 1941 treatise, to be sure, showed
that in many familiar "tort" areas statutes, such as workman's com-
pensation, had replaced common law negligence standards with strict
liability. He also demonstrated that in some other areas, such as cases
involving warranties of the quality of food, "the common law . . .
has shown some tendency to extend strict liability into new fields." iei

The great explosion of strict liability theory in the area of defective
products was, however, a post-World War II phenomenon. But the
significant modifications of negligence theory made in Palsgraf and
contemporary articles and treatises, and the attacks on "fault" as a
meaningful concept that accompanied those modifications, had paved
the way for an alternative comprehensive principle of tort law to
emerge. While that theory was not to emerge full-blown until well
after Realism had lost its preeminence in American jurisprudence,
and while the strict liability principle has never achieved the exalted
status negligence once held, the emergence of modern strict liability
theory in the Realist years has significantly affected the course of
mid-twentieth century tort law.

The Legacy of Realism

The interaction of the "scientist" phase of the intellectual history of
Torts with its "Realist" phase gives rise to a generalization about the
intellectual foundations of law in the late nineteenth and twentieth
centuries. A recurrent problem for commentators and judges in com-
mon law subjects has been the relationship of general principles to
particular cases. Since the staple units of the common law have been
individual cases, those charged with the task -of deciding cases or
assessing those decisions have necessarily had to direct their attention
toward particularized results. But the intellectual origins of Torts has
also demonstrated that part of the identity of a common law subject is
derived from general guiding principles or doctrines through which
that subject seeks to define and systematize its boundaries. The inter-
play of the particular case with the generalized principle has thus been
a continuing theme of common law adjudication and scholarship.

Different jurisprudential theories have, however, defined the inter-
play of case and principle in strikingly different ways. The late
nineteenth-century scientists emphasized the extent to which particular
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results could be seen as emblematic of general principles. While they
sought to extract principles "inductively" from cases, they also sought
to apply extracted principles as broadly and fully as possible. The
result was a doctrinal emphasis in Torts: the promulgation of doctrines
that served to identify and organize the subject. While individual com-
mentators differed on how rigidly existing doctrines ought to be fol-
lowed in new case contexts, they continually referred issues in tort law
to a doctrinal framework. Those jurists influenced by Realism, on the
other hand, were far less confident that cases embodied general
principles, far more inclined to question the meaning of established
doctrine, and far more willing to allow an area of Torts, or even the
subject itself, to rest in a disorganized or fluid state.

Realism, we have seen, emphasized an approach to the interplay
of cases and principles that differed significantly from that of the
scientists. For Realists a case was not so much an embodiment of a
principle as a testing of that principle anew. Doctrines, from a Realist
perspective, were merely working hypothetical guidelines in the solu-
tion of cases that might well prove inapposite to the facts at hand.
Some Realists, such as Green, seemed to suggest, further, that doc-
trines were nothing more than vague embodiments, employed for con-
venience, of a particularized result. Tort "law," in Green's scholarship,
appeared as the aggregate of tort cases as currently administered. Its
"doctrines," he suggested, were nothing more than efforts to achieve
some (quixotic) theoretical unity in an extraordinarily diverse sub-
ject.

A tort case, then, for Realists, overwhelmed any principle that it
allegedly stood for; a tort case for conceptualists was overwhelmed
by the principle that it embodied. Tort law was seen by the concep-
tualists as a unified entity, integrated by the overarching negligence
principle. For the Realists it was seen as a collection of individual
claims, linked, if at all, by the interests they affected, or the social
policies they tested, or, perhaps, the analytical inquiries they regularly
posed.

This last Realist assumption—that there could be, despite the
diversity of tort issues, a common methodological approach to tort
questions—indicates that the Realists cannot be characterized as anti-
thetical to systematized thinking or unsympathetic to the notion that
law could be a "science." The Realist simply made a different defini-
tion of science and argued for a different locus for systematic thought.
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For them "science" was not the hierarchical classifications of
nineteenth-century naturalists but the empirical observations of con-
temporary social scientists. Law for the Realists was not a set of dis-
embodied universal principles, but it was nonetheless capable of
systematic analysis. One observed the social, psychological, and eco-
nomic conditions of American life as they "really" were, identified
meaningful phenomena, such as "interests," or "relations," and sought
to reorient the analysis of tort issues so as to make use of those
phenomena.

Green dismissed the doctrine of "proximate cause" as a vague meta-
physical phantom, but then proceeded to substitute his own formula
for deciding causation questions. Cardozo found that the conception
of an abstract universal duty in negligence was barely comprehensible,
but then derived his own formula for analyzing negligence cases. Dif-
ferences between the scientists and the Realists centered not so much
on questions of the worth of tests and formulas used in legal analysis,
but on the issue of whether those tests and formulas could have a
substantive content. "Principles," for the scientists, were more than
methodological devices: they were rules with substantive implications.
The various formulas of the Realists were seemingly intended to be
methodological only.102

Tort law was not the same after the impact of Realism. It was not
the same in that it was no longer conceived of as the autonomous,
orderly subject that had been the ideal of the scientists. Its integrating
principle, negligence, had been reduced to an exercise in balancing the
interests of plaintiff and defendant in a given case. Tort law was also
not the same in that its boundaries were less well defined. A conse-
quence of the growth of the negligence principle had been an attempt
to narrow the range of tort law virtually to those instances where legal
fault, either in its "intentional" or "negligent" forms, was at issue. Al-
though this effort had not been entirely successful, it had lent a sense
of boundaries to the subject.

With the advent of Realism and its characterization of Torts as a
field that was congenial to "social engineering" and other styles of
policymaking, the ambit of tort law was potentially expanded. As new
social problems emerged, and cognizable "interests" were affected,
tort law could be called upon as a potential solution. The fact that
problems had not been traditionally addressed by tort law (emotional
distress) or had not been adequately treated by the negligence princi-
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pie ("extrahazardous" substances) did not mean that tort law was
precluded from including them in its concerns. Thus by the publica-
tion of Prosser's treatise in 1941, Torts was an unwieldy, diverse, fluid
subject. The great success of Prosser's approach to Torts, which will
be subsequently discussed, was his ability seemingly to reduce tort
law to manageable proportions while not underemphasizing its di-
versity and capacity for change.

With Prosser's treatise a new phase in the intellectual history of
Torts was to begin, although that development was by no means clear
at the time, even to Prosser himself. While some of the jurisprudential
assumptions of Realism persisted in the adjudication and scholarly
articulation of tort issues, subtle shifts were taking place. Most strik-
ing among those shifts was a renewed search for unity in the field of
Torts. But the perceived source of the unity was not principles as
understood by the legal scientists. It was the institutional processes
through which private and public law was made. Just as "principle"
was a watchword for one generation of legal scholars, "process" came
to be one for another. The jurisprudential concept of "process" pre-
served some of the assumptions of Realism while subtly modifying its
central thrust. A consideration of the relationship between process
jurisprudence, the "consensus thought" of the years after 1945, and
tort law, however, must await a fuller explication of the role of appel-
late judges as participants in the intellectual history of tort law.



4
The Twentieth Century Judge As

Torts Theorist: Cardozo

Thus far the attention of this study has focused primarily on the con-
tributions of academics. Preceding chapters have argued that legal
scholars, influenced by intellectual assumptions comparable to those
made by scholars in other disciplines, created a "subject" of Torts,
attempted to shape its doctrinal superstructure to conform to a con-
ception of law as a science, and then, having abandoned that con-
ception, attempted to reshape tort doctrines to reflect the insights of
early twentieth-century reformist thought. In each of the chapters
judges and courts have been discussed, but not given central treat-
ment, and where interactions between academic thought and judicial
decisions have been examined, emphasis has been placed primarily on
academic sources.

The preceding chapters have indicated, however, that nineteenth-
and early twentieth-century tort law wa's not exclusively the product
of academic thought. The corpus of tort law between 1850 and 1930,
of course, primarily consisted of judicial decisions. The significance of
academic thought in those years lay in its subtle, sometimes almost
imperceptible, modification of judicial decisions through intellectual
analysis and synthesis. In one phase of the intellectual history of
Torts the preconceptions influencing this modification were those of
late nineteenth-century conceptualism; in another, those of early
twentieth-century reformist thought. In each instance widely shared
philosophical assumptions stimulated scholars to emphasize one di-
mension or another of a judicial decision. Scholarly emphasis was to
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affect the content of future decisions. But the scholars were not the
principal decision-makers.

In the history of American tort law the relationship between judicial
decisions and academic thought has been, as noted, symbiotic. Judges,
particularly those on the highest courts of the states, have articulated
generalized tort doctrines in the course of their decisions. The deci-
sions have been analyzed by academicians and their doctrinal empha-
ses commented upon. From the perspective of this study, the deci-
sions of appellate courts, upon being issued, are just beginning their
history as "acceptable" responses to emergent issues in tort law. The
implicit philosophical assumptions on which these decisions rest are
subsequently reinforced, or questioned, by academic commentators,
primarily through a process of selecting certain "doctrinal" features
of a decision as significant or troublesome. This selection process, we
have seen, may affect the influence of a judicial decision not only
among commentators, but among courts, ultimately determining the
extent of its viability. The life and death of theories and doctrines in
tort law can be closely linked to the interaction of the philosophical
assumptions of judges with those of commentators.

One can single out those nineteenth-century judges who contributed
in one way or another to the intellectual history of Torts, and several
have surfaced in early portions of the narrative. Lemuel Shaw's im-
pressive, if ambiguous, statement of the test for tort liability where
an injury had been unintentionally inflicted may have hastened the
triumph of modern negligence. Charles Doe's brpad repudiation, in
1873, of "strict" standards of liability in American tort law likewise
contributed to the increased identification of Torts with the negli-
gence principle. Thomas Cooley wrote a widely cited treatise on Torts
and sought, during his term on the Supreme Court of Michigan, to
preserve a consistency between his perspective as a commentator and
his decisions as a judge.1 Holmes tried, not always successfully, to put
his theoretical insights into practice in his Torts decisions on the
Supreme Judicial Court of Massachusetts. None of those judges, how-
ever, made a greater impact on the state of American tort law than
Benjamin Cardozo, who served as associate judge and then chief
judge of the New York Court of Appeals during the period 1914 to
1932. Cardozo's impact was not exclusively a function of his skills as
a judge. It was also a product of an altered role for judges that
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emerged with the triumph of reformist thought in the early twentieth
century.

The Early Twentieth-Century Judicial Role

Numerous scholars have documented the rise of a conviction among
early twentieth-century educated Americans that judges "made law,"
and the consequent emergence of a belief that judges should not
equate exercises in lawmaking with the imposition of their own views
on social policy. Although evidence of these changed attitudes to-
wards the nature of judging and the role of the judiciary is abundantly
evident, the character of the changes was more complex than most
works of modern scholarship have suggested.2

Late nineteenth-century conceptions of judging were affected by
the presence of two potentially contradictory theories of judicial
interpretation. One theory, regularly articulated by prominent judges
since the early years of the century, described the role of judge as an
oracle, a passive "finder" or "declarer" of laws that had been "made"
by some other branch of government. From John Marshall's assertion
in 1824 that "courts are mere instruments of the law and can will
nothing"3 to David Brewer's claim in 1893 that "[t]he courts . . .
make no laws, they establish no policy, they never enter into the
domain of public action," 4 a theory of the judge as oracle commanded
considerable influence, especially among judges. Other theories, -how-
ever, coexisted with the oracular theory, and by the late years of the
nineteenth century a view of the judge as articulator and implementor
of comprehensive legal principles had come into prominence.

On first impression the judge as an oracle and judicial interpreta-
tion as the declaration of universal principles seems to be a consistent
and self-reinforcing arrangement. But complexities appear when one
emphasizes the creative aspects of "declaring" principles in a con-
ceptualistic mode of legal analysis. A general rule of law had to come
from somewhere, and regularly in the nineteenth century it came
from a judge's intuitions, reinforced by a skillful marshalling of aca-
demic and judicial sources.5 Creative judging was rife throughout the
century, but it was not commonly conceived of, or presented as, an
exercise in policymaking. Open concessions that judges "made law"
offended against an oracular interpretation of the judge's role.
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Thus the creative dimensions of nineteenth-century judging were
largely covert in expression, especially in the latter stages of the
century when conceptualist modes of analysis, with their emphasis on
technical professional techniques of reasoning, became prominent.
The interest of conceptualists in using law as a means to achieve and
preserve intellectual order tacitly encouraged emphasis on the pre-
dictability and regularity of legal doctrines. The model late nineteenth-
century judge found, articulated, and applied a governing principle.
Where his "finding" was creative, his opinions tended to minimize that
creativity; where his articulation or application of principles consti-
tuted substantial innovations in the state of legal doctrine, his opinions
did not often emphasize those innovations. Innovative judges, in fact,
regularly suggested that their decisions preserved intact the corpus of
an area of law.6

The substantial alteration of attitudes about judging that emerged
in the early twentieth century developed from a central perception
about this nineteenth-century model. The perception was that judges
did not act as they and orthodox commentators said they did. Judges
had been portrayed as passive beings who did not infuse their wills
into their decision-making, but in fact, it was argued, they subtly, or
at times crudely, equated their personal beliefs with "law." Addi-
tionally, law as interpreted by judges had been portrayed as a stable
body of enduring principles, but in fact it was a constantly changing
entity, and judges contributed to its changing state.

This altered perception of law and judging was yet another expres-
sion of the insights of early twentieth-century reformist thought pre-
viously described. Not only did the claimed existence of a mystical yet
finite body of law inspire skepticism among reformist thinkers, a stark
separation of that body of law from the values of the officials who
applied it contradicted their common sense observations of the world.
It was hard to imagine, let alone to verify, law as anything other
than the act of human officials, including judges.

Moreover, the behavioral sciences had shown the ease with which
rhetorical statements could be made to serve as rationalizations for
official conduct.7 Early twentieth-century critics looked at the results
reached in judicial opinions and explored the possibility that the rea-
soning of judges was serving to "rationalize" those results: that is,
conceal their true basis. The economic or political consequences of an
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opinion became more interesting than its rhetorical dimensions; the
policymaking aspects of judging were revealed; commentators func-
tioned as social and political scientists.

From this critique of the nineteenth-century model of judging
evolved a competing model, one more compatible with the thrust of
reformist thought. In this model the judge, revealed as a lawmaker,
was conceived of as an architect of social policy, responsive to con-
temporary problems and conditions. An acceptable test for the effective-
ness of a judicial opinion was its sensitivity to the "new" imperatives
of twentieth-century American life. Reformist critics found some
judges' decisions reactionary and their conceptualist modes of anal-
ysis isolated from contemporary social and economic conditions.
They applauded other judges who openly attempted to change legal
doctrine to reflect its altered context. They especially approved of
judges whose understanding of their new role was expressed by two
concessions: a concession of the need for affirmative governmental
action to solve social problems in an interdependent universe, and a
concession that the judiciary should use its own powers to support
such action only in those instances where it was merely implement-
ing the power of some other lawmaking institution or redressing its
own previous lack of responsiveness.

Early twentieth-century judges, however, might acknowledge their
function as lawmakers and seek to be responsive to "new" social condi-
tions, but they could not ignore pressures within the legal profession
toward uniformity, predictability, and orderliness in common law
subjects. These pressures, manifestations of the continued existence of
conceptualism among lawyers and legal scholars in the twentieth
century, interfused with the insights of reformist thought to shape
a unique role for the twentieth-century common law judge. He was
to appear as both contemporary-minded and orthodox. He was to
emphasize the ability of common law doctrines to change and yet re-
main continuous over time; he was to respond to emerging social
needs yet to preserve traditional values; he was not to base his deci-
sions on abstract metaphysics, but he was to emphasize the common
law's capacity to serve as a guide to human conduct. The model early
twentieth-century common law judge was a creative theorist whose
theoretical contributions were designed to preserve as well as to
reform.

The approved role for judges that emerged during the early years
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of the twentieth century had its own balance between creativity and
constraints. But creativity had become overt, and constraints had
come to be derived from the professional obligations of a judge rather
than from the metaphysical nature of law. Meanwhile perceptions of
the work of judges and of their relationship to law had radically
changed. Judges were not primarily oracles, they were primarily
human beings. They could not, like priests, dissolve their humaneness
in the mystical trappings of their role. Judicially interpreted law was
no longer conceived of as a "brooding omnipresence." 8 The central
insight of reformist critics of the judiciary—that orthodox descrip-
tions of judging inadequately represented its creative, human dimen-
sions—was eventually to mean that judging in twentieth-century
America could no longer be conducted in the modes of the late nine-
teenth century.

Cardozo's Conception of Judging

Cardozo's skill at performing the role of a model twentieth-century
common law judge was a primary source of his stature and of his
impact on common law subjects such as Torts. The approved early
twentieth-century role for judges seemed almost perfectly designed to
accommodate Cardozo's intellectual strengths without exposing his
weaknesses.

"I was much troubled in spirit in my first years on the bench,"
Cardozo wrote in 1920, "to find how trackless was the ocean on
which I had embarked. I sought for certainty . . . I was trying to
reach land, the solid land of fixed and settled rules." Eventually
Cardozo was "reconciled to the uncertainty" by seeing judging as "not
discovery, but creation," and understanding that when "principles that
have served their day expire," new principles could be "born" at the
hands of judges.9 The above passage links three of the insights on
which Cardozo's conception of judging was based. Certainty, despite
its elusiveness, was a value worth aspiring toward; the exercise of
judicial creativity, though inimical to the achievement of certainty,
was nonetheless an inevitable consequence of judging; and a search
for certainty interacted with creativity in the judicial formulation of
generalized but fluid principles of law.

Deriving and articulating general principles on which his results
could be based was a recurrent interest of Cardozo as a common law
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judge. One can take nearly any Cardozo majority opinion in Torts, or
another private law subject, and find, sometimes in very explicit
language, a principle through which he intended to generalize the
narrow holding in the case. Cardozo was fascinated with the capacity
of common law opinions to serve as tentative guidelines for a vast
number of similar present and future legal controversies. In this
fascination he resembled the mature legal scientists, perhaps even
sharing some scientists' conviction that properly articulated principles
could have long life histories.

To derive meaningful and enduring principles, a judge needed to
be creative; to be allowed to be creative he had to make his exercises
of power palatable. A strong interest of Cardozo as a judge was the
preservation of his creative opportunities. He sought to further this
interest surreptitiously, by making his exercises of power incon-
spicuous and by giving his innovations in common law subjects the
appearance of doctrinal continuity. This aspect of Cardozo's judging
has been widely commented upon 10 and shall not be belabored here.
The best known example in Torts is probably MacPherson v. Buick
Motor Co.,11 where Cardozo extended the negligence liability of an
automobile manufacturer beyond car dealers to consumers.

The MacPherson case involved an injury to a car driver when a
defective wheel broke. The decision, allowing recovery by the driver,
contravened an established precedent that had been recently re-
affirmed in New York.12 The result was reached by Cardozo's lifting
an exception to existing rules governing liability—an exception
carved out for poisons—to the status of a majority rule governing
non-poisonous substances as well. One commentator has written that
Cardozo's MacPherson opinion "imposed liability on [a defendant]
who would almost certainly . . . not have been liable if anyone but
Cardozo had been stating and analyzing the prior case law." 13 Car-
dozo claimed, in MacPherson, that the "principle" of earlier cases
had been that manufacturers of "imminently dangerous" products
were liable to all persons who could trace injuries from those products
to negligent conduct on a manufacturer's part. He also claimed that "the
principle that the danger must be imminent does not change . . ." w

In both of those claims he was indulging in something of a gloss on the
sources, innovating in the guise of following precedent.

In The Nature of the Judicial Process, his most famous work,
Cardozo attempted to describe how he made decisions by cataloging
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four judicial "methods" for responding to legal issues. He implied that
the decision of every common law case could be seen as involving a
tacit choice by a judge of one or more of the methods. But in practice
Cardozo's methodology was more fluid. He used the four methods—
"logic," "custom," "tradition," or "sociology"—essentially as types of
justifications, and he chose the justification that best suited him at the
moment. A tort case decided shortly after Cardozo wrote The Nature
of the Judicial Process—Hynes v. New York Central Railroad Co.—15

will illustrate.
In the Hynes case a sixteen-year-old boy was killed when a cross-

arm from a high-tension pole fell and struck him, knocking him off
an improvised diving board into the Harlem River. The point in space
occupied by the boy when struck had considerable legal significance.
The base of the diving board was on land owned by the New York
Central Railroad, which had erected and maintained the pole. The
end of the board, however, jutted out into airspace that was directly
over the Harlem River, a public waterway. Thus the boy, at the
moment he was struck, was in a "public" space, although standing on
a fixture attached to "private" land. This technical distinction made a
great difference. In climbing onto the board the boy had trespassed
on the railroad's property. Landowners in New York at the time of
the Hynes case owed no duty of care to trespassers. But in standing on
the end of the board the boy had moved into a "public" space,
although his feet were still attached to a board whose base was on
private property. Was he still a trespasser, or had he become, by virtue
of his position, a bather using the public waterways? If so, the rail-
road owed him a duty of reasonable protection from injuries caused
by the cross-arms of its poles.

Cardozo's opinion in Hynes extended the duty of a landowner to
cover the boy's injury. The opinion blurred, in the context of the case,
the "private space"-"public space" distinction, but it did not obliterate
the distinction so completely as to recast the extant categories for
determining the liability of landowners. Cardozo achieved this com-
promise by describing the boy as something other than a "trespasser,"
despite the fact that in mounting the board the boy had trespassed
on the railroad's land.

In the Nature of the Judicial Process Cardozo had suggested that
the exercise of judicial discretion was to be "informed by tradition,
methodized by analogy [and] disciplined by system." 10 In Hynes he
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sought to demonstrate that those constraints were not incompatible
with equitable results. The equities in Hynes nearly all pointed to
recovery against the railroad. The railroad had tolerated the practice
of boys diving off a homespun board erected on its land. It had the
resources to keep the cross-arms of its utility poles from falling into
disrepair. Unsecured cross-arms were extremely dangerous objects,
capable of electrocuting bystanders as well as maiming them. The boy
was engaging in an activity that, although not without hazards, was
one that American culture has regularly condoned, especially among
adolescents. The only troublesome equitable feature of the case, from
the boy's point of view, was his status as a trespasser. Although a
particularly attractive sort of trespasser, especially since he and his
companions had been tolerated by the railroad, the boy threatened,
through his potential recovery, the shield of protection for land-
owners against liability to unknown persons who might intrude on
their land. American society has been as indulgent of the autonomy
of landowners as it has been of the swimming habits of teenagers.

Thus Cardozo's opinion in Hynes was constructed so as to allow
recovery without disturbing the status categories that affected the tort
liability of landowners. In developing his argument Cardozo did
not choose one judicial method over another. Instead he used several
methods as techniques for buttressing his reasoning. He used "logic"
or "philosophy" through analogy:

"[t]wo boys . . . stop to rest for a moment along the side of a road
or the margin of [a] stream. One of them throws himself beneath the
overhanging branches of a tree. The other perches himself on a bough
a foot or so above the ground . . . Both are killed by falling wires.
The defendant would have us say that there is a remedy for the repre-
sentatives of one, and none for the representatives of the other. We
may be permitted to distrust the logic that leads to such conclusions." 17

Logic was thus one justification device of Cardozo's Hynes argu-
ment; "custom" and "tradition" constituted another. Hynes was essen-
tially "a bather," Cardozo maintained; his primary purpose in being
on the board was "the enjoyment of the public waters."18 A tradition
of regarding navigable waterways as public property in America
united with a custom of allowing persons enjoyment of such water-
ways to endow a privileged status on persons who could be designated
public bathers. "The rights of bathers," Cardozo argued, "[did] not
depend upon . . . nice distinctions" 19 between "public" and "pri-
vate" space.
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Finally, considerations of "convenience, of fitness, and of justice,"
associated with Cardozo's method of "sociology," 20 were introduced
into the Hynes opinion. The expectations of landowners with respect
to trespassers and to public travelers were necessarily different. Land-
owners did not "regulate their conduct in contemplation of the pres-
ence of trespassers," but they were required to consider the presence
of public travelers. Bright distinctions between trespassers and public
travelers did not help in the Hynes case, since although the "diver at
the end of the springboard [was] an intruder on the adjoining
lands . . . he [was] still on public waters in the exercise of public
rights." The "law," Cardozo claimed, "must say whether it will sub-
ject him to the rule of the one field or of the other." A pragmatic
reading of the equities "place[d] him in the field of liability and
duty": 21 a duty was owed him, and his representatives could recover
against the railroad.

The most striking aspect of Hynes, a 4-3 decision, was Cardozo's
apparent conviction that the distinctions between categories of per-
sons injured by the negligence of landowners were meaningful and
worth preserving, even though nearly useless in the Hynes case. While
Cardozo linked the categories to " 'a jurisprudence of conceptions,' " 22

and called them "quicksands" 23 as applied to the boy's accident, he
never suggested that they be abandoned. In fact he claimed that
"there are times when there is little trouble in marking off the field
of exemption and immunity [in landowner cases] from that of liability
and duty." 24 The categories were "appropriate to spheres which are
conceived of as separable and distinct," Cardozo said in Hynes, even
though they could not "be enforced when the spheres become con-
centric." 25

Cardozo's technique of judging, then, was not, as he implied, a
picking and choosing among "methods," but rather a use of various
justification devices in combination. His "methods" more accurately
reflected his conception of how types of legal transactions could be
grouped. His use of the methods illustrated his instincts for subtlety
and artistry and his recurrent concern with preserving a power in com-
mon law judges to be creative. Cardozo's conception of judging was
activist, innovative, and as his career progressed, increasingly self-
confident. But it was articulated in modes of analysis that deempha-
sized activism, miminized innovativeness, and suggested that judicial
wisdom lay in tentative, measured, incremental decisionmaking. In its
self-conscious melding of creativity with contraint Cardozo's view of
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judging was admirably suited to impress his early twentieth-century
contemporaries. He helped make palatable a lawmaking judiciary by
suggesting that judicial power necessarily had its boundaries.

Cardozo as Torts Theorist

It remains to consider Cardozo's impact on the doctrinal state of
twentieth-century tort law. Cardozo was fortuitously situated to make
an impact on common law subjects, being a judge on a visible and
prominent state court of last resort at a time when doctrinal uniformity
in common law subjects was still regarded as a viable jurisprudential
goal. In addition, Cardozo was a common law judge at a time when
freedom to be creative was implicitly delegated to the judiciary in
common law areas; when judges were regarded as important sources
of doctrinal change; and when a symbiotic relationship between the
appellate judiciary and a community of legal scholars had developed,
personified by such institutions as the American Law Institute. Car-
dozo thus had opportunities to perform the role of the judge as com-
mon, law theorist; he was, in addition, personally comfortable in that
role.

Previous chapters have traced the gradual maturing of Torts as a
discrete common law field, and have discussed the special importance
for late nineteenth- and early twentieth-century tort law of the modern
negligence principle. By 1914, when Cardozo joined the New York
Court of Appeals, the primacy of negligence was well-established and
doctrines affiliated with negligence, such as assumption of risk and
last clear chance, were firmly in place. At least three aspects of
modern negligence law, however, remained troublesome for both
judges and scholars. First, the function of causation in negligence law
was obscure, and where discernible, ambivalent. Second, a conception
of negligence as "a negative duty of very great generality" raised per-
sistent difficulties about the limitations of liability in negligence. Third,
the ambit of the negligence principle remained undefined. While
judges and commentators seemingly accepted the primacy of negli-
gence, other standards of tort liability existed, and the potential of the
negligence principle to intercede into other areas of tort law had not
fully been tested. Cardozo was to clarify each of these puzzling aspects
of modern negligence.

The Palsgraf case, Cardozo's fullest articulation of the role of causa-
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tion in negligence, has been previously discussed. It is worth repeating
at this juncture, however, that the approach adopted by Cardozo in
Palsgraf tended to reduce causation questions in negligence to in-
quiries, made by the jury, about the factual connection between a
defendant's "careless" act or omission and a plaintiff's injury. Inquiries
about the "legal" components of causation were deemphasized: in
their place inquiries were made by the judge about whether a given
defendant owed a duty to protect a given plaintiff from the risk of the
particular injury that had occurred. In Cardozo's analysis judge-
controlled standards such as "reasonable foreseeability" and "ambit of
risk" replaced ambiguous standards such as "proximity" of causation.

The Palsgraf case, as noted, reflected Cardozo's interest in avoiding
metaphysical speculations about such matters as "proximity," an in-
terest shared by many of his early twentieth-century contemporaries.
It also helped usher in a new approach to negligence issues and a new
way of articulating limitations on liability in negligence. This latter
dimension of Palsgraf invites a comparison between that case and
MacPherson v. Buick. The Buick Motor Company had argued in
MacPherson that its duty not to make wheels carelessly was limited
by its contractual relations; it did not owe such a duty to "all the
world." Cardozo flatly rejected that argument: "we have put aside
the notion that duty to safeguard life and limb, when the consequences
of negligence may be foreseen, grows out of contract and nothing
else." 26 MacPherson, at one level, was a "universal duty" case, a case
where Cardozo suggested that the negligence principle, at least in the
area of supplied goods, was not tied to status or vocation or contract,
but was a reflection of generalized civil obligations. "[T]he presence of
a known [or foreseeable] danger, attendant upon a known [or fore-
seeable] use, he said in MacPherson, "makes vigilance a duty." 27

Read in this light, MacPherson appears as a classic modern negligence
case, where a broad universal duty of care is substituted for particular-
ized obligations owed only by certain persons.

In its role as a universal duty case MacPherson raised squarely the
problem of determining the limits of liability in negligence. The plain-
tiff in MacPherson had not been contributorily negligent, nor had he
voluntarily assumed any risks that the car's wheels might be defective.
The manufacturer, being a private corporation, could claim no im-
munities. What prevented countless suits by similarly situated con-
sumers injured by negligently manufactured products? The Buick
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Motor Company had alluded to that possibility in MacPherson, argu-
ing that extending a duty to supply safe products beyond persons hav-
ing direct contractual relations with the manufacturer would lead to
unlimited liability to remote persons.

Cardozo's opinion in MacPherson attempted to meet the unlimited
liability argument by articulating three limiting criteria: the "danger-
ousness" of the product, the "probability" that defective manufacture
of a given product would make it dangerous, and the "proximity or
remoteness of the relation" 28 between the manufacturer and the per-
son injured. The first two criteria, however, were soon miminized in
practice. A "dangerous" product became nearly anything capable of
inflicting serious injury, and the "probability" of a defectively made
product being dangerous was regularly assumed.29 Cardozo's third
criterion, however, resurfaced in Palsgraf. The "relation" between
Mrs. Palsgraf and the railroad's employees was arguably "remote."
Although Mrs. Palsgraf was a prospective passenger on one of the
railroad's trains, she had not boarded the particular train where the
fireworks had been dislodged; she was not even in the immediate
vicinity. But Cardozo's Palsgraf opinion substituted for the language
of causation of duty and risk, arguing that the railroad owed no duty
to Mrs. Palsgraf, one of its passengers, to protect her from the risk
of falling scales on its platforms. Cardozo made this argument despite
the fact that the Buick Motor Company owed a duty to Mr. Mac-
Pherson, one of its customers, to protect him from the risk of broken
wheels.

There are several ways to distinguish MacPherson and Palsgraf on
their facts, but that is not my present concern. My point is rather that
the cases, taken together, suggest that by 1928 Cardozo had aban-
doned all of the criteria for limiting liability in negligence that he had
formulated in 1916 in MacPherson and substituted another, the "re-
lational" character of negligence itself. Mr. MacPherson bore a rela-
tionship to the Buick company such that he was a "foreseeable" victim
of a defective wheel. Mrs. Palsgraf's relationship to the Long Island
Railroad suggested that she was an "unforeseeable" receipient of an
injury from scales felled by an explosion set off by fireworks dislodged
from the possession of a person boarding a train. Duties in negligence,
Cardozo seemed to be saying in Palsgraf, were not universal, but
were derived from an evaluation of the relationship between the pro-
tagonists. Alternatively, if the duties of motor companies to manufac-
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ture their products carefully were "universal," the duties of railroads
to protect their prospective passengers from injury were "relational."

The theory of negligence charted by Cardozo from MacPherson to
Palsgraf, then, doubled back on itself. In MacPherson Cardozo ex-
tracted negligence from a relational context (contract) and identified
it with a universal duty of care, subject to vague limitations. In Pals-
graf he recast negligence in a relational context. The chief limitation
on the negligence principle became, once again, its context. A civil
obligation to take care not to injure one's neighbor was not limited
to certain statuses or occupations, but its existence was nonetheless
dependent on the relationship between the prospective obligor and
the person he or she had injured. Within a span of twelve years the
negligence principle had, theoretically, been dramatically expanded
and potentially dramatically limited by the same judge.

While Cardozo was considering limitations on the negligence prin-
ciple, he was also considering the ambit of its influence. The thrust of
late nineteenth-century scholarship in Torts, we have seen, was to
favor general standards of liability in tort law and to suggest that of
the available generalized standards—one based on intent, one based
on modern negligence, and one based on acting at one's peril—the
negligence standard was the most central and significant for the field
of Torts. Other standards were recognized, however, and on occasion
judges were given a choice of treating a given tort claim by one
standard or another.

Such a choice was presented to Cardozo in McFarlane v. City of
Niagara Falls.30 Employees of the city of Niagara Falls, in construct-
ing a sidewalk, had melted cement irregularly, so that a fanlike projec-
tion jutted out about sixteen inches at the junction of the sidewalk and
a private driveway. Two or three years after the construction of the
sidewalk a woman, who lived in the area and had previously noticed
the projection, stumbled against it and injured herself. She sued the
city of Niagara Falls, alleging that it had created a public nuisance in
constructing the sidewalk and that her injuries were the result of the
nuisance.

The alleged public nuisance in McFarlane was not the unauthorized
construction of the sidewalk—the city itself performed the construc-
tion—but the manner in which the sidewalk was constructed. The city
in McFarlane had arguably committed a nuisance only because of the
projection in the sidewalk. And the projection amounted to a "nui-
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sance" only because it created foreseeable risks to prospective users:
the nuisance was based on negligence.

Calling the city's act in McFarlane a "nuisance" rather than "negli-
gence," however, arguably made a difference. Traditionally in New
York the commission of a nuisance, whether public or private, had
been treated as an "act-at-peril" tort: the person committing the
nuisance was liable to others even if he had taken all available pre-
cautions 31 and even if the injured person should have foreseen the
risks of injury.32 While the injured woman in McFarlane perhaps
should have noticed the projection in the sidewalk (it was dark at
the time of her accident) she clearly had not seen it; she was at most
contributorily negligent. Earlier cases had intimated that contributory
negligence might not be a defense to an action based on nuisance/'13

Cardozo, however, read those cases and others to yield the follow-
ing proposition: "Where the substance of the wrong is negligence, a
plaintiff, though pleading nuisance, is under a duty to show care pro-
portioned to the danger." 34 The proper inquiry in McFarlane was
whether the injured woman had used reasonable care in seeking to
avoid catching her heel over the sidewalk projection. If she had not,
taking into account "the conditions of light and shadow prevailing
when she fell," 35 she was contributorily negligent and barred from re-
covery.

The McFarlane opinion was one of Cardozo's best. He combined
a skillful reading of relevant precedents, which produced considerable
logical momentum for his argument, with a series of careful distinc-
tions intended to shelter the broad proposition he extracted from his
limited holding in McFarlane, which was to grant a new trial in which
the consequences of tripping over a visible but dangerous sidewalk
would be clarified. Cardozo made the result in McFarlane seem so
inexorable and sensible that one might overlook the fact that his
opinion sought virtually to eliminate nuisance as a separate category
of tort actions.

After McFarlane not only were nuisances whose "basis" was
negligence to be governed by the ordinary rules of negligence—with its
battery of defenses—but other nuisances were not exempted from like
treatment. "We are not to be understood," Cardozo said, "as holding
by implication that where the nuisance is absolute, the negligence of
the traveler is a fact of no account." 3<i He then proceeded to examine
some additional cases that blurred the line between the defenses of
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contributory negligence and assumption of risk, and concluded by
"leavfing] the question open whether, in cases of absolute nuisance
. . . the test is greatly different." 37

Nuisance had been an important cause of action in tort law prior
to the growth of the negligence principle;38 it has had something of
a renaissance recently in environmentally-based tort suits.39 But in
the golden age of negligence, whose latter years encompassed Car-
dozo's tenure, nuisance and other pockets of "act at peril" liability
were subjected to severe analytical pressure. The ambit of the negli-
gence principle widened and broadened under the guidance of scholars
and judges. At the same time the liability-restricting tendencies of
negligence were kept firmly in mind.

Like many of Cardozo's innovative decisions, McFarlane was a
decision restricting potential liability. It was also a decision that pre-
served uniformity and predictability in tort law even though it ap-
parently changed some rules. The more comprehensive the ambit of
the negligence principle in tort law, the less likely would it be that
anomalous or contradictory standards of tort liability would coexist.
The more often litigants in a tort case could anticipate the set of rules
that would be governing their conduct, the more skillfully might they
plan their affairs. Thus in calling Cardozo an innovative judge one
should recall that his innovations were not inconsistent with the juris-
prudential goals of late nineteenth-century scholars. Cardozo did not
think of himself as a "scientist" but rather as an artist. He joined early
twentieth-century reformist contemporaries in criticizing "mechanical"
conceptualism. But an important thrust of his Torts decisions was
the formulation of general principles designed to promote intellectual
order and coherence.

The maturity of Cardozo as a judge paralleled the maturity of Torts
as a common law subject, resulting, in the late stages of Cardozo's
tenure, in opinions that drew upon the theoretical insights of scholars
and at times improved upon them. But if Cardozo's career was one of
gradually increasing success and influence, there were flashes of
frustration. One source of such episodes was Cardozo's abiding in-
terest in preserving the moral values he saw as foundations for tort
law and other common law subjects. Felicitously situated in so many
respects, Cardozo found himself somewhat out of phase with his
contemporaries where moral issues were concerned. He firmly believed
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in the sanctity of moral codes of conduct, but his judicial tenure took
place at a time when that belief was being seriously called into ques-
tion.40 He was convinced that material progress and morality could be
self-reinforcing, and that American society need not become less
honorable as it became more affluent,41 but he witnessed among his
contemporaries disenchantment with unregulated capitalism and skep-
ticism about the validity of time-honored moral values.42

-As the modern negligence principle came to be applied in early
twentieth-century tort law, its sources in morality were increasingly
ambiguous. Fault was a cornerstone of modern negligence, but scholars
and judges quickly made a distinction between "legal" and "moral"
fault, a paradigmatic example being the absence of any affirmative
duty to help one's neighbor, however morally heinous failure to help
seemed. A drowning person could be let drown with impunity; only a
botched rescue attempt precipitated a potential negligence claim.

Despite presumptions among early twentieth-century scholars that
fault was to be treated as a legal rather than a moral concept and that
the standard for liability in negligence was to be "objective" rather
than "subjective," the capacity for tort law also to serve as an instru-
ment for the preservation of morality was implicitly recognized.43 No-
where was this recognition clearer than in the theory of common law
judging articulated by Cardozo. Judges, in Cardozo's theory, were
interest-balancers, exercising their limited creative powers for the
benefit of others in an interdependent society. Interest balancing al-
lowed the judge's own perceptions of fairness and justice to surface;
while those perceptions could not be his only guide to decision, they
could be a factor in the decision-making process. It might have been
illegitimate for a judge to decide a case on the basis of his standards
of morality, but it was not illegitimate for him to decide on the basis
of community standards of morality as he interpreted them. Thus
armed, Cardozo set forth to do battle for the moral principles in
which he believed.

Negligence, with its slippery standards of "fault" and "reasonable-
ness," was not to constitute Cardozo's moral battleground in the law
of torts. He reserved that place for the law of misrepresentation, or
"deceit," whose very name suggested a more morally charged context.
The law of misrepresentation, during Cardozo's tenure, was affected,
as were other areas of tort law, by the expansion of the negligence
principle. Nineteenth-century common law rules governing misrepre-
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sentations had reflected the conceptions of commerce then prevailing.
Implicit distinctions between the ethics of "business practices" and
the ethics of other spheres of life had been made, so that in com-
mercial relations one was given a greater leeway to make misrepresen-
tations without suffering legal consequences. Moreover, the prevailing
nineteenth-century model of a commercial transaction was a two-party
exchange, so that, despite the increasingly multiplex character of com-
merce in the late nineteenth century, the effect on third parties of mis-
representations made by one person to another was not reflected in
common law doctrines. Finally, misrepresentation was treated as a
category of torts distinct from negligence: its rules were thought to
govern intentional efforts to deceive as well as careless misstatements.44

The growth of modern negligence had an effect on each of these
features of the law of misrepresentation. Through negligence deci-
sions such as MacPherson, liability for careless acts that resulted in
physical injury had been extended for the benefit of third persons. In
addition, the liability in negligence of commercial enterprises was not
treated differently from the liability of private persons. The capacity
of unintentional acts or omissions to give rise to tort liability was,
of course, a cornerstone of the modern negligence principle. If "care-
less" acts that led to physical injury were compensated through ac-
tions in negligence, why should not careless acts that led to economic
loss be similarly compensated? Twentieth-century developments in
negligence, in short, offered powerful analogies for the law of mis-
representation. In the course of investigating those analogies, scholars
"discovered" that many misrepresentations were "negligent" rather
than intentional; that on numerous occasions misrepresentations made
to one party affected others; and that bright lines between "com-
merce" and other aspects of life—or between the jurisdictional bound-
aries of "contract" and "tort" law—were breaking down.45

Cardozo approached misrepresentation cases with two apparent
goals in mind. One was to revise common law rules that he perceived
as having been rendered inadequate by the insights of modern negli-
gence law; the second was to insure that misrepresentation doctrines
reflected commendable standards of morality. The goals did not
always complement one another, and their coexistence in Cardozo's
thought produced some of his most strained opinions.

Glanzer v. Shepard,*6 a 1922 opinion, was reminiscent of Mac-
Pherson. Cardozo's opinion potentially signalled a dramatic extension
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of liability; his argument was principally based on a selective reading
of prior authorities; a broad statement of principle was accompanied
by careful qualifications; the opinion's effect was to broaden and
deepen the ambit of the negligence principle. Glanzer involved an
erroneous certification by public weighers of the weight of a ship-
ment of beans. Both the seller of the beans and the buyer were in the
business of buying and selling vegetables. As part of the ordinary
course of their business, shipments of beans were weighed at the re-
quest of the seller, who then paid for the shipments in accordance
with their weight. Public weighers hired by the sellers provided the
sellers with a copy of a document certifying the weight of the beans.
On one occasion the weighers erroneously certified the weight of the
beans to be 11,854 pounds more than it actually was. The buyers
consequently overpaid the sellers and ultimately sued the weighers for
a refund of the amount of the money they had overpaid.

Glanzer was thus analogous to MacPherson, the contractual rela-
tionship between the weighers and the seller resembling that between
the Buick Motor Company-.and its dealer. As in MacPherson, Car-
dozo maintained that "[w]e do not need to state the [weighers'] duty
in terms of contract or of privity. Growing out of a contract, it has
nonetheless an origin not exclusively contractual. Given the con-
tract and the relation, the duty is imposed by law." 4T He then cited
the MacPherson case. But Glanzer, of course, differed from MacPher-
son in a significant respect: the injury complained of was economic
loss, not physical injury. Moreover, no previous case in New York
had allowed recovery for negligent misrepresentations relied on by
third persons. Cardozo, by stressing the "independent calling" of the
weighers,48 by analogy to third-party contracts,49 and with a citation
to one of Bohlen's early articles,50 simply brushed aside contrary
precedent. A duty of "diligence" on the part of the weighers, he
asserted, was owed "not only to him who ordered, but to him also
who relied." 51

Glanzer suggested that the negligence principle had made significant
inroads into the law of misrepresentation. In cases where members of
an "independent calling" owed a duty to represent things accurately
to those who could show reliance on their representations, Glanzer
intimated that recovery in negligence would result even if the injury
suffered was merely economic losses. Or so it seemed until Cardozo's
opinion in Ultramares v. Touche,52 decided nine years after Glanzer.
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Between Glanzer and Ultramares the Court of Appeals had followed
a curious course in three-party negligent misrepresentation cases, ex-
tending liability only sporadically, confining its results to specific
facts, and, on one occasion, maintaining that Glanzer itself should be
so confined.53 Cardozo had written none of those opinions; in Ultra-
mares he assigned the case to himself.

Ultramares seemed a mere variation of Glanzer. A firm of public
accountants had been hired by Fred Stern & Co., a corporation, to
prepare a report on its financial condition. The accountants produced
a certified statement of audit, representing the condition of Stern &
Co. and attaching a balance sheet. Thirty-two copies of the state-
ment, signed by the accountants, were made for potential distribution
to interested parties. One such party, the Ultramares Corporation,
loaned money to Stern & Co. on the basis of the accountant's state-
ment. The statement was erroneous in that it listed about $900,000
of assets, including one item of $706,000 for "accounts receivable,"
that Stern & Co. did not possess. Without those assets Stern & Co. was
insolvent. Stern & Co. subsequently went into bankruptcy; Ultra-
mares Corporation sued the accountants in both fraud and negligence
for its losses.

Cardozo held that if the accountants' actions amounted merely to
a negligent misrepresentation, they were not liable to Ultramares
Corporation. If, however, their actions could be found by a jury to
constitute a fraudulent misrepresentation, liability would ensue. His
holding was highly ambivalent and his accompanying opinion was
opaque. The case can be seen as an illustration of Cardozo's sense of
the inadequacy of the negligence principle as a moral force.

Cardozo's principal reason for denying recovery for a negligent
misrepresentation in Ultramares was his fear of unlimited liability. "If
liability for negligence exists," he claimed, "a thoughtless slip or
blunder . . . may expose accountants to a liability in an indeter-
minate amount for an indeterminate time to an indeterminate class." 54

Moreover, if liability in negligence were upheld in Ultramares, it
would "extend to many callings other than an auditor's." The most
frightening possibility was that "[Ijawyers who certify their opinion as
to the validity of municipal or corporate bonds" would become "liable
to the investors if they have overlooked a statute or a decision." 55

But was the "indeterminacy" of the accountant's potential liability
so clear? The accountants, after all, had made thirty-two copies of
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their statement: they expected it would be distributed to others.
Further, they knew that the primary purpose of the statement was to
induce third parties to rely on the solvency of Stern & Co. Finally, the
statement spoke only to the financial condition of Stern & Co.; it was
not a comprehensive description of that company's business activities.
Limited classes of persons—investors, Stern & Co. stockholders, cred-
itors and prospective traders—would find meaning in the statement.
If "the risk reasonably to be perceived" defined "the duty to be
obeyed" and "risk importfed] relation," then the relation between
the accountants and the Ultramares Corporation would seem suffi-
ciently close and foreseeable as to create a duty in the accountants to
avoid errors of $900,000 on the statement on which the Ultramares
Corporation and others interested in Stern & Co.'s solvency could be
expected to rely. That class of persons might be numerous, but not
indeterminate.

In addition, Cardozo's effort to distinguish Ultramares from Glanzer
was subtle to the point of being obscure. He argued that "the service
rendered by the defendant in Glanzer v. Shepard was primarily for
the information of a third person . . . and only incidentally for that
of [the sellers of the beans]." In Ultramares, by contrast, "the service
was primarily for the benefit of the Stern Company." 56 That distinc-
tion was specious. The weighing of the beans in Glanzer was an essen-
tial part of the transaction for both parties: the seller needed to know
how much to charge, the buyer how much to pay. And, as noted, the
financial statement prepared in Ultramares was not primarily for the
use of Stern & Co. but for others. Cardozo attempted to use the word
"benefit" in a slippery fashion: Stern & Co. may have "benefited" from
the preparation of the statement, but only if others had the benefit of
seeing it.

One may wonder why Cardozo, who was zealous to uphold morality
in business practices, apparently tolerated such an egregious mis-
representation in Ultramares. The answer is that he did not. He merely
argued that such misrepresentations were not successfully punished
through the negligence principle, the extent of whose liability needed
to be limited. The accountants in Ultramares, he suggested, might
nonetheless be found to have made a "reckless" misrepresentation
which amounted to fraud. And if so, liability to the Ultramares
Corporation would ensue. This suggestion was as puzzling as his
earlier efforts to distinguish the Glanzer case.
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The accountants, Cardozo conceded, had not deliberately repre-
sented that Stern & Co. possessed approximately $900,000 more in
assets than it in fact did. But they perhaps had had such an easy
opportunity to discover the fictitious nature of the item for $706,000
for "accounts receivable"—merely by checking Stern & Co.'s "books
of original entry" against its "general ledger"—that their failure to
discover the fictitious item amounted to gross negligence.57 It was pos-
sible, therefore, that the accountants' audit had been "so negligent as
to justify a finding that they had no genuine belief in its accuracy."
Gross negligence, "even when not equivalent to fraud," was "nonethe-
less evidence to sustain an inference of fraud." A jury might there-
fore find, Cardozo concluded, that "in certifying to the correspondence
between balance sheet and accounts" the accountants had "made a
statement as true to their own knowledge when they had . . . no
knowledge on the subject." 58 Such a jury finding would constitute
fraud and give rise to liability.

But why should the fraud principle allow recovery to third persons
in the Ultramares context when the negligence principle did not? And
why should a negligent misrepresentation that was held insufficient for
liability to a third person be allowed to form the basis for a fraud
action at all? Cardozo's Ultramares opinion gave no answers. The
Ultramares case thus stood for one highly questionable proposition
and one unsupported pronouncement. The proposition was that while
the negligent misrepresentations of professional weighers subjected
them to liability to third persons, the negligent misrepresentations of
accountants did not. The pronouncement was that while the negligent
misrepresentations of accountants did not subject them to liability to
third persons in negligence, those misrepresentations, if "gross" enough,
could subject them to liability to third persons in fraud. This last
pronouncement was not only unsupported but represented a departure
from prior case law, which had limited liability for unintentional or
reckless misrepresentations to persons who were parties to the original
transaction. The extension of liability that Cardozo had refused to
make in negligence he willingly made in fraud.

The tensions in Cardozo's Ultramares opinion stemmed from the
ambivalence with which he approached its facts. Cardozo was anxious
to deter and even to punish civil conduct he regarded as immoral, tort
law serving as his principal weapon. Nevertheless, he was concerned
about the expansive potential of negligence, the leading principle of
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early twentieth-century tort law. Consequently in Ultramares he
avoided using negligence to chastize conduct that he viewed as pos-
sibly reprehensible, thereby preserving limits on the negligence prin-
ciple, and chose instead to allow a jury to chastize the conduct through
fraud.

Ultramares was, from this perspective, part of a sequence of Car-
dozo decisions that tightened the liability rules for fraudulent conduct.
An agent could not profit at the expense of his principal by taking
advantage of confidential information imparted to him during his
agency.59 A person undertaking a "joint enterprise" with another was
to be considered, with respect to jointly acquired property, a "con-
structive trustee" for the other's benefit, even though a small amount
of the property was purchased in the enterprise.00 And a case for
fraudulent misrepresentation was made out when a seller of land re-
vealed the existence of two minor encumbrances on the land and
failed to mention a third major one.01 Once fraud was established, the
stigma of moral blame could attach; once it attached, defenses de-
veloped in connection with the negligence principle were inconse-
quential. The moral ambiguity of negligence was replaced by the
moral righteousness of fraud.

Yet the law of misrepresentation contained elements of both fraud
and negligence, just as the law of nuisance was a hybrid of negligence
and strict liability. Cardozo dissected the hybrid qualities of nuisance,
but failed to perform a comparable dissection of misrepresentation.
At one time Cardozo had sought a "certainty" in tort law that he
eventually abandoned; similarly, a uniform, unchanging code of moral
conduct did not seem capable of being reflected in the law of torts.
Tort law, as dominated by the negligence principle, revealed itself
to Cardozo and his contemporaries as an amorphous, evolving mass,
its status as a moral force ambiguous and ephemeral.02 The Glanzer-
Ultramares sequence reveals Cardozo struggling with that insight.

Cardozo's impact on tort law was, I have suggested, primarily that
of the theoretician. He was, to be sure, a judge as well as a jurist: he
did not confine his thinking about Torts to law review articles, trea-
tises, or Restatements. As a judge he had more opportunity to apply
theory to actual disputes than did, say, Bohlen or Green or Harper.
But he made his major impact on the course of twentieth-century tort
law not so much in the mass of his decisions but in the theoretical
perspective his opinions revealed. That perspective treated Torts as
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a bundle of creatively derived general principles, capable of continued
creative development. The leading such principle was negligence,
whose influence Cardozo regarded as established but whose nature he
viewed as capable of reinterpretation: In MacPherson, Palsgraf, and
his numerous other important negligence opinions Cardo/o demon-
strated that the negligence principle and its attendant concepts and
doctrines—duty, causation, contributory negligence, last clear chance,
and so on—could change to reflect altered attitudes and values.

Yet the intellectual motivation for change in tort law was linked, in
Cardozo's thought, to a search for continuity, uniformity, and pre-
dictability in common law subjects. One reexamined and reformulated
causation theory because one wanted to make the concept of "legal"
or "proximate" cause more comprehensible and useful in application,
and one wanted judges, where possible, to be 'the,,appliers as well as
the formulators. One developed a "relational" view of negligence be-
cause the terms "relation" and "risk" seemed to capture common ele-
ments of most negligence cases and seemed therefore more conducive
to the achievement of conceptual uniformity. One searched for the
extent and limits of the negligence principle because understanding its
ambit facilitated the orderly classification and categorization of law.
And one accepted the amorphous and fluid character of the subject of
Torts because that acceptance supposedly helped distinguish Torts
from other more regularized common law areas.

Cardozo's theoretical perspective on Torts reflected his conceptions
of judging and his personal values, which often fused but sometimes
stood side by side in an awkward coexistence. Cardozo's sense that
tort law was a repository of general principles harmonized with his
strong interest, as a judge, in the creative derivation of rules intended
to have broad application. The task of deriving generalizations re-
quired, given the jurisprudential climate of Cardozo's tenure, subtle
distinctions, a skillful marshalling of precedents, and a tone of expres-
sion that was neither too assertive nor too candid. The strengths of
Cardozo's mind were often exhibited in his efforts to meet those re-
quirements. Moreover, the theoretical perspective Cardozo applied to
tort issues reflected a balance between tradition and innovation that
suited his temperament. Tort law for Cardozo was neither a collection
of static rules to be mechanically applied nor the aggregate of idiosyn-
cratic decisions by individual judges. Torts was a field peculiarly
susceptible to interest-balancing, the juxtaposition of antinomies, the
attempted fusion of continuity and change, and the interspersion of
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general doctrines with particularized fact situations.83 As such Torts
was an admirable testing ground for Cardozo's conception of the
proper role of the early twentieth-century common law judge.

But Cardozo's considerable talents as a judge did not entirely shield
him from the inherent contradictions embedded in his characterization
of tort law. Difficulties posed by the relationship of broad generaliza-
tions to their particularized application, which troubled advocates of
"realism" in tort theory, also troubled Cardozo. The promise of the
negligence principle was clouded by fears about its unsettling effect
on other areas of tort law with different standards of liability. Car-
dozo's opinions did not entirely alleviate such fears. The apparently
fluid nature of Torts sometimes permitted creativity and innovation,
but other times offended Cardozo's interest in preserving some tradi-
tional values he believed in. On occasion, in the course of facing one
or more of these contradictions, his opinions lost their remarkable
fusion of methodology, style, and outcome and became obscure or
strained or dogmatic.

On balance, however, Cardozo not only successfully applied the
theoretical insights of his contemporaries to tort cases, he developed
and refined those insights. None of his most influential opinions—
MacPherson, Hynes, McFarlane, Palsgraj—has endured in the sense
of representing the current wisdom on their subjects. But their dimin-
ished influence can be traced to the emergence of alternative theoret-
ical frameworks for allocating liability in torts that have reduced the
primacy of the negligence principle. In'the period of his tenure Car-
dozo's best efforts were classics, reorienting early twentieth-century
tort theory without fundamentally disturbing its startling assumptions.

The narrative now turns to issues in twentieth-century tort law that
Cardozo's theoretical perspective did not contemplate. By 1932 Car-
dozo had been a judge for sixteen years, had fully developed his
thinking, and had disassociated himself from the more distinctive and
controversial aspects of Realism."4 He was, in short, beginning to
"place himself" in time. By 1945 the theoretical perspectives of the
most reformist-minded Realists in the 1930s were seen as possessing
their own limitations; yet another phase in the intellectual history of
tort law was surfacing. As Realism itself diminished in influence Car-
dozo, who had died in 1938, assumed the sanctification and the re-
moteness of a historical personage.
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The Emergence of Consensus Thought

One has the sense, on surveying the writings of legal scholars and
judges in the 1930s and 1940s, that in those decades American legal
thought quickened its pace, increased its intensity, and lost its sense
of direction. The doctrinal perspective on legal issues developed and
refined by the scientists had been severely challenged by Realism: in
the most powerful critiques launched by Realists doctrine appeared as
an artificial smoke screen. Yet no competitive perspective on thinking
and writing about legal subjects had fully emerged. Realists talked,
some eloquently, of the "functional approach," but "functionalism," as
numerous scholars pointed out, seemed incapable of formulating a
comprehensive analytical framework that trained professionals could
use in thinking about legal problems.

Militant Realists conceded the absence of any analytical compre-
hensiveness in a "functional approach"; argued that maturity and
wisdom came with the recognition that legal issues were endlessly
diverse, complex, and fluid; scorned certainty and predictability as
ends of the legal system; and seemingly denied that there was any re-
current set of analytical problems that could be called peculiarly
"legal" and thereby be made part of a "taught tradition" * of profes-
sional training. In holding these positions Realists invited polemical
exchange, and in the 1940s, especially, polemics emerged, with
scholars accusing advocates of Realism of being nihilists, atheists, and
totalitarian sympathizers. From the early 1930s, when Pound and
Cardozo mildly chastised some philosophical positions associated
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with Realism,2 to the middle 1940s, when polemical attacks on Real-
ists claimed to be exercises in patriotism,3 American legal thought
seemed, as Lon FuHer said in 1940, to be "in quest of itself." *

But when academicians returned to full-time teaching and research
after the Second World War, certain subtle shifts in legal thought
appeared to have taken place. Legal scholars seemed to have im-
plicitly agreed upon an altered set of starting philosophical assump-
tions from which to conduct their teaching and research. Unlike the
intellectual shifts that had taken place during the knowledge revolu-
tion of the late nineteenth century, those taking place at the close of
the Second World War did not constitute dramatic breaks with the
recent past. Nor did the new startling assumptions of postwar profes-
sional scholars represent a break with the past comparable to that
represented by the emergence of Realism. The dominant thrust of
postwar legal thought was derivative and incorporative; previous as-
sumptions were modified rather than rejected; the insights of Realism,
although sometimes caricatured, were not widely abandoned. Nonethe-
less legal scholarship after 1945 took on discernibly new dimensions.

The character of American legal thought after the Second World
War was shaped by responses to the principal philosophical dilemmas
associated with Realism. By the close of the war, we have seen, three
such dilemmas had crystallized. One involved the linkage of Realism
to moral relativism, conceded by some Realists and explicitly attacked
by polemical critics of Realism. If a Realist perspective on juris-
prudence denied the capacity of law to serve as a repository of time-
less moral values, how could the Realists justify their preference for
one legal sytsem (the democratic, egalitarian, and "humane" system
of America) over another (the totalitarian, autocratic, and genocidal
system of Nazi Germany)? How could one be a thoroughgoing "func-
tionalist"—eschewing what "ought to be" for what "really was"—and
yet affirm one's belief in law as a means of preserving a "free society"?

Many Realists, as noted, retreated in the face of this criticism,
principally by affirming their patriotism and modifying their insistence
that ethics and morals be separated from law.5 That retreat implicitly
signified the renaissance in American jurisprudence of "consensus"
thought: a search for core values or basic principles around which
lawmakers might cohere. Some comparable searches had occurred at
the height of Realism's influence, but Cardozo, for example, had con-
ceded in 1928 that using law to erect a hierarchy of values was futile
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and that for every "basic" principle existed its opposite.6 By the close
of the Second World War the appeal of such fatalism had been ex-
hausted. To be a thinking and feeling American me^nt to deny that
totalitarian regimes could be regarded as the mere embodiment of cur-
rent morality. If one could say that one "knew" the policies of the
Nazis to be morally wrong, one should be in a position to affirm the
sources of that conviction. Understanding the values and principles
embodied in the American legal system became associated with under-
standing the values and principles that distinguished "free" America
from totalitarian regimes.

A search for unifying principles in American law highlighted a
second dilemma inherent in Realism. A principle seized upon by
scholars participating in that search was rationality. American law
was based on "reason" rather than "fiat": among the sources of its
rationality were an obligation in lawmaking officials, especially
judges, to give published justifications for their decisions; the oppor-
tunities for political checks on official decisions created by an elective
system; and the separation of lawmaking powers among competitive
branches of government.7 But the identification of rationality as a
core value in American law exposed a potential contradiction in
Realist thought. Realists simultaneously held a faith in .affirmative
government as a beneficial social force and a conviction that official
lawmakers were as inclined as any other humans toward irrational
judgments. If rationality, either in the professional sense of intellec-
tually defensible justifications for legal decisions or in the political
sense of a power in the general public periodically to replace the deci-
sionmakers, was a distinguishing feature of American law, how could
one be fatalistic about irrational judgments? And if the common
sense of the behavioral sciences required one to accept irrationality in
public officials, why should one have any confidence in affirmative
government?

Thus a search for core values embodied by the American legal
system led to a further search for methods to insure that one such
value, rationality, be preserved. Since rationality had both profes-
sional and political connotations, methods proposed by scholarly
participants after 1945 sometimes focused on the obligations of polit-
ically insulated lawmakers (judges and to a lesser degree administra-
tive agencies) to give professionally acceptable justifications for their
decisions, and sometimes focused on the obligations of politically ex-
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posed lawmakers (legislatures and to a lesser degree the executive) to
insure that their decisions were being adequately scrutinized by the
public at large. Irrationality was checked, therefore, by a process of
communication. Obligations to provide formal justifications for one's
decisions or to insure that interested parties would be able to scrutinize
the decisionmakers were based on an assumption that a process of
exchange between lawmakers and their constituents would maintain
rationality in the legal system. The existence of professional or polit-
ical processes whereby lawmakers would be able to establish to con-
stituents the rationality of their decisions became, for some scholars, a
value in itself. The ultimate content of legal decisions became less
important than the processes that produced them.8

But the identification of rationality as a core value of American law
and the maintenance of communication processes to preserve rational
decisions did not solve a third dilemma of Realism: a tension between
the general and the particular in Realist thought. While advocates of
Realism had been embarrassed by the potential affinity of moral rela-
tivism to totalitarianism, and perhaps also by a contrast between the
ideal of rationality in a democracy and the irrational "fiats" of the
Nazis, no element of their thought had caused them greater practical
difficulties than their insistence that generalized doctrines and prin-
ciples were meaningless except in their particularized application. For
in that description of the relationship between the general and the
particular in law Realists seemed to be denying the existence of any
solid body of rules in the legal system. Generalized doctrines were
merely "paper" rules, and "real" rules apparently could not be gen-
eralized beyond the immediacy of a given result.

No leading Realist went so far to deny that any general theory of
legal decisionmaking could be advanced. The "functional" approach
of several Realists, in fact, explicitly propounded a general theory:
law was shaped by social and economic conditions. To understand a
legal decision, one asked what social and economic function it per-
formed, what "interests" in society it protected or compensated or
penalized or taxed. The theory's predictive value, however, was lim-
ited, because although one could often roughly discern in advance
what "interests" were at stake in a given controversy, one could not
easily predict how an individual judge or legislator or administrator
would "balance" those interests. Hence the Realists advocated close,
detailed studies of the behavior patterns of judges and other law-
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makers, so that perhaps the function of a legal decision could be ascer-
tained in advance.9 Such studies, while initially undertaken with
enthusiasm by many advocates of Realism, proved, in their com-
pletion, singularly lacking in interest or influence.10

The problem was that by denying the meaningfulness of legal doc-
trine the Realists had abandoned the basic subject matter of the com-
mon law and, since the late nineteenth century, the primary focus of
legal education. If doctrines were meaningless as general propositions,
the common law had no capacity for guidance, no continuity, and no
modes of common discourse. Even if guidance was a sham and con-
tinuity an illusion, a jurisprudence that could supply no alternative
mode whereby professionals communicated with one another was un-
likely to be well received by the legal profession. Realists sought to
incorporate such modes in their functional approach. But their critics
pointed out that if legal doctrines only had meaning in their particular
application, the same could be said of social theories. Why, then, was
a theory of law based on its social and economic .functions preferable
to a theory of law based on the declared content of its rules? The
latter might be based on fictions, but the former might be based on
unproven hypotheses.

Thus postwar legal scholars conducted still another intellectual
search, whose object was a more effective integration of the levels of
generality and particularity in law. The emphasis of this search was
on refining professional techniques of analysis. Scholars focused on
the nature of legal reasoning,11 the different devices used by courts,
legislatures, and agencies to justify their decisions,12 and the character
of craftsmanship in the legal profession.13 They examined the effect of
a crowded docket on the capacity of the Supreme Court to produce
"reasoned" decisions;14 they analyzed techniques by which the Court
could postpone full-blown resolution of controversial issues;15 they
identified "steadying factors" in appellate judging;10 and they argued
that appellate courts, especially the Supreme Court, had an obligation
to justify their decisions in Constitutional cases by appeal to "neutral
principles" of law, which translated itself as principles of sufficient
generality to divorce the decision from its particularized social con-
text."

Each of these scholarly efforts, which appeared from the 1940s
through the 1960s, can be seen as attempts to integrate generality and
particularity in law through a precise analysis of the level at which a
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given decision was intending to communicate. Such an analysis re-
quired a sophisticated awareness of the nature of rationality in law
and of the institutional contexts of legal decisions. Judges, for ex-
ample, had an obligation to give reasons supporting the results they
reached, but their reasons functioned on different levels. Some reasons
justified the narrow holding; other reasons generalized the result in a
limited fashion; still others were added as emotional weight and their
generalized significance was uncertain. Legislatures had different ob-
ligations. Although the reasoning justifying statutes could be less pre-
cise, statutory language needed to be broader and wider in scope; its
particularization was for a future time. If one continued this analysis
throughout the legal system—asking what type of institution was
making a decision and at what level the decision was communicat-
ing—one could, ideally, resolve the tension between the general and
the particular in law.

As stated, the above inquiry about techniques of reasoning seemed
largely descriptive: one simply asked how courts and legislatures and
agencies were communicating their decisions. But normative conse-
quences were not far from the surface. Not only was an investigation
of techniques of legal reasoning founded on the assumption that ra-
tionality was a core value of the American legal system, the thrust of
legal scholarship after the Second World War was increasingly toward
the view that the maintenance of rationality in legal discourse required
certain obligations on the part of lawmakers. Judging was more effec-
tive if results were grounded on "neutral principles"; if no such prin-
ciples existed, the scope of a judicial decision should be sharply
curtailed.18 Legislating was more effective if legislators openly con-
veyed the purposes of legislation, so that subsequent interpreters of
statutes (agencies, courts, or private parties) could tie a specific
application to a generalized purpose. Courts ought to do what they
could do well (reason through appeals to general principles of law)
and not what they could not do effectively (balance political interests).
Legislatures and agencies, likewise, should make decisions within the
ambit of their competence.19 "Craftsmanship," therefore, involved
more than technical skill; it involved conforming to a tacitly assumed
model of how various lawmakers in the American legal system should
interact.

The orientation of this perspective toward consensual thinking is
readily apparent. American society and its institutions were assumed
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to be capable of cohering around basic values; law could have an
"inner morality." 20 An ideal of rationality and the pursuit of tech-
niques to further its presence were affirmed in the face of the irra-
tional dimensions of human behavior. A seemingly insoluble tension
in law between abstract general guidelines and indeterminate par-
ticular decisions was alleviated by careful analysis of the processes by
which decisions were made and justified. The dilemmas of Realism
were "solved" by a combination of improved professional techniques
and renewed attention to the common bonds of American civilization.

The refinements of Realism that occurred in the 1940s reflected
a general tendency in mid-twentieth-century American thought to
emphasize the continuing and distinctive features and values of Amer-
ican culture. Some of these features or values had been recently "dis-
covered"; they were recognizable, in fact, as offshoots of early
twentieth-century reformist thought. But by the Second World War
features such as pluralism, interdependence, and social flux had come
to be perceived as familiar characteristics of life in America, and the
values of modern liberalism—humanitarian policymaking, profes-
sional specialization, faith in affirmative governmental action—had
become orthodoxies. Historians argued that "liberalism" had been a
widely shared American ideology from the founding of the Repub-
lic; 21 political scientists claimed that the task of governing in America
repeatedly had been a task in accommodating the diverse interests of
a pluralistic society;22 sociologists, psychologists, and literary critics
maintained that a "natural character," an American "identity," and an
"archetypal American" existed.23

"Consensus" thinking was thus a characteristic of intellectual life
in the mid-twentieth century; ascribing to law an inherent rationality
and an "inner morality" and developing a spate of professional tech-
niques of analysis consistent with those qualities were invitations to
legal scholars to think consensually. But a "consensus" jurisprudence
seemed quixotic for a profession whose stock in trade was advocacy
and whose scholarship had regularly been expressed in argumentative
modes. In Torts scholarship, especially, the development of intellectual
consensus seemed strikingly lacking in promise. There was first the
perceived nature of the subject. Torts, by the Second World War, had
been pictured for at least a decade in casebook and treatise literature
as a shapeless mass; its leading principle, negligence, as inherently
variegated and fluid; its rules in a constant state of change; its bound-
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aries uncertain. Few subjects seemed as relativistic, as susceptible to
intuitive, emotional decisionmaking, or as incapable of being made
orderly and coherent. Or so Torts appeared in Realist literature.24

Moreover, Torts scholars in the Realist years had seemingly labored
to avoid consensus thinking. The gap between the intellectual assump-
tions of the framers of the Restatement of Torts and those of func-
tionalists seemed unbridgeable; while Bohlen and Green shared a few
common convictions, their disagreements were numerous and pro-
found. Beyond those disagreements lay competing approaches to tort
law: a doctrinal approach, personified by Bohlen and other modified
conceptualists; a functional approach, personified by Green; and the
origins of a third approach, hinted at in writings in the 1930s and
1940s by Charles Gregory, Albert Ehrenzweig, and Fleming James,
that argued for a basic reorientation of tort theory in which negli-
gence would play a far less central role.25 Torts, at the close of the
Second World War, seemed a field highly unlikely to be influenced
by the emergence of consensus thought.

Yet in an indirect fashion the intellectual developments of the post-
war years were to stimulate a scholarly reevaluation of the nature of
tort law. The contribution of mid-twentieth-century consensus thought
to the intellectual history of Torts cannot easily be compared to the
contributions of conceptualism or Realism. The new postwar per-
spectives, as noted, modified Realism rather than sharply challenging
it; although scholars sought to resolve philosophical contradictions in
Realist thought, they did not wholly abandon its assumptions. While
changes from conceptualist to Realist perspectives are dramatically
apparent in Torts literature, the influx of consensus thought reveals
itself more subtly. Nonetheless mid-twentieth-century consensus
thought had a considerable impact on Torts scholarship.

Consensus Thought and the Purposes of Tort Law

The primary consequence for tort law of the emergence of consensus
thought was a revived interest in doctrine. As doctrinal analysis came
again to be regarded as a source of rationality, predictability, and
continuity in tort law and other common law subjects, a basic scholarly
debate over the nature and purposes of tort law resurfaced. Hints of
the debate's thrust were present early in the 1930s; after the Second
World War its issues became clearer. The debate's central issue would
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be whether tort law best functioned primarily as an instrument for
admonishing currently undesirable civil conduct or whether tort law
ought primarily to be a means for compensating injured people. An
assessment of the ramifications of this issue and its relation to mid-
twentieth-century American thought requires attention to the emer-
gence of liability insurance as a factor in twentieth-century tort law.

Few features of the history of twentieth-century American law more
clearly illustrate the triumph of reformist thought than the massive
infiltration of liability insurance into the field of Torts. As originally
conceived in the late nineteenth century, liability insurance was a
device to indemnify employers against the risk of lawsuits from
employees. It was thought of as a contractual relationship between
employers and insurers that had no direct consequences for third
parties. If an employee was injured during his job, he could, where
common law or statutes permitted him, recover in tort against his
employer. As the number of permissible recoveries increased, pri-
marily through protective legislation, employers responded by indem-
nifying themselves.20 Standard liability insurance contracts of the late
nineteenth century provided that an insurer's settlement with an em-
ployer would not be made until the employer had actually compen-
sated an employee. In the event that compensation was not made,
employees were not permitted to sue insurance companies directly.
The Supreme Court of Massachusetts declared in 1902, the last year
of Holmes's chief justiceship, that "insurance [is] a matter wholly
between the [insurance] company and [the insured] in which [third
parties] [have] no legal or equitable interest." 2T

By the 1930s, however, a strikingly different conception of liability
insurance had surfaced. The presence of liability insurance was now
regarded as creating an opportunity to compensate injured parties in
Torts suits. Several examples of this altered conception can be noted.
Early twentieth-century commentators began to articulate the risk-
distribution potential of tort law and to criticize court decisions that
ignored the potential effects of two-party insurance contracts on third
parties.28 Some courts, through the creation of ingenious fictions, pre-
vented insurance companies from conditioning payment on an in-
sured's prior satisfaction of a tort claim against him.20 State statutes
mandated similar restrictions on insurance companies, and in 1925
the Supreme Court sustained the constitutionality of such legislation/10

Louisiana and Wisconsin, the former by statute and the latter by
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judicial decision, allowed injured parties to proceed directly against
insurance companies where persons who had tortiously injured them
po'ssessed liability insurance.31

In 1930 a commentator speculated on such developments:

"The 'humanitarian' social conscience of today is apparently much
more concerned with the poor one who gets injured by our modern
devices than was the social conscience of the Victorian period. . . .
[T]he social concept of what is the end or purpose of law seems to be
changing . . . as ... judgments are given in favor of plaintiffs who
have suffered harm through the operations and activities of other per-
sons or groups, and who are enabled in this way to shift the burden of
the loss incurred." 32

That comment demonstrated a nascent awareness that a new concep-
tion of the role of insurance in tort law was tied to a changed attitude
toward the social consequences of civil injuries. Holmes had, in 1880,
identified and rejected the very attitude that had emerged. A pater-
nalistic state, rather than letting losses "lie where they fell," was
intervening, through its lawmaking officials, to distribute losses among
society generally, with the criteria for distribution being prevailing
notions of efficiency or fairness. Liability insurance had come to be
conceived of as the principle mechanism for distributing losses in tort
law. A tort suit was no longer a two-party affair, whose costs were
imposed on one or the other of the participants, but a "three-party
affair," in which the third party was society at large. Such a concep-
tion of tort law assumed that American society was an interdependent
entity in which the misfortunes of one person affected others. That
assumption was fundamental to early twentieth-century reformist
thought.

The dramatic emergence of liability insurance in familiar areas of
twentieth-century tort law, such as accidents caused by manufacturers
or suppliers of products, would not have been possible without the
emergence of a theory that the central purpose of tort law was to
compensate injured persons. For if one began with the late nineteenth-
century assumption that civil injuries lay where they fell unless the
person committing the injury was blameworthy, one viewed the
central purpose of tort law as admonishing blameworthy persons.
Injured people normally bore the cost of their injuries unless they had
the "luck" to be injured by a blameworthy person. The notion that
injured persons could seek compensation from some general pool of
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funds amassed through insurance was antithetical to the nineteenth-
century ethos of injury.

But if a civil injury was something deserving of compensation rather
than something fortuitous, persons injuring other persons could expect
that governmental officials would find a way to compel them to com-
pensate the persons they injured. If "blameworthiness," as reflected in
the "fault" requirement of much of tort law, was the standard of con-
duct that triggered compensation, injurers could expect, since the
compensation of injured persons was deemed a desirable social goal,
that they would more regularly be found "blameworthy," or liable in
tort. Accordingly they could be expected to protect themselves against
the risks of having to compensate others. Liability insurance secured
them this protection. But there was no need for liability insurance
unless one expected oneself to be found liable for the injuries one
caused, and that expectation was a function of how likely one's injury-
creating conduct was to be found blameworthy.

Thus the more successful tort law was as a liability-limiting device,
the less well it functioned as a compensation system and the less it
needed to be infiltrated with liability insurance. Pristine nineteenth-
century negligence theory, we have seen, was admirably designed to
limit liability. Pristine negligence theory was also consistent with an
admonitory conception of the purposes of tort law, which deterred
the spread of liability insurance. And as pristine negligence theory
broke down in the early twentieth century, a marvelously circular
argument about tort law and liability insurance developed.

Injured people should be compensated, the argument ran, because
their injuries affected society at large. Tort law was a prime means
of providing that compensation, but, unfortunately, compensating one
person for an injury took money away from someone else. Liability
insurance, however, allowed injurers to spread or shift their losses.
Thus with the emergence of liability insurance more injured persons
could be compensated and the "blameworthiness" requirements of
tort law could be liberalized. This argument assumed that the growth
of liability insurance was a solution to the "problem" of more injuries
in society, when in fact it was a response to a changed ethos of injuries.

The infiltration of liability insurance into tort law thus reinforced a
judgment on the part of Torts scholars that tort law was no longer a
subject dealing with two-party private relations, but one dealing with
multi-party public relations. With the addition of liability insurance
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tort law had become primarily a compensation system designed to
distribute the costs of injuries throughout society efficiently and fairly;
it should no longer be regarded principally as a system designed to
deter and punish blameworthy conduct. This point of view, ex-
pressed as early as the 1930s, was well established by the 1950s.33

Leon Green summarized it at the end of that decade. "Tort law,"
Green maintained, was "public law in disguise." It was essentially con-
cerned with "providing a remedy . . . for the every day hurts in-
flicted by the multitudinous activities of our society."34

Green's conclusion that tort law was "public" rather than private in
its orientation had distinctly antidoctrinal connotations. Since "in-
terests outside and beyond the interests of the immediate parties to the
litigation" were "parties to every lawsuit," 36 the public policies served
by tort law were far more important than its doctrines, which either
masked policy considerations or were products of an older concep-
tion of Torts as a two-party private law subject. Doctrine for Green
"[fed] on itself; hardenfed] into cliches and block[ed] the arteries of
thought."36 As doctrines became "crystallized," they "sometimes
[could] not be dislodged until . . . lawyers . . . and their books are
left behind by the transmutations of the social order." 37

As in the 1930s, the vivid articulation of a perspective on Torts by
Green precipitated an academic debate. In the 1930s the Green-Bohlen
interchanges had employed "conceptualism," "functionalism," and
"realism" as their charged words; in the 1960s "doctrine" and "policy"
occupied comparable roles. The shift in language signified a shift in
jurisprudential concerns. By the 1950s "conceptualism" had come to
signify the static legal science of Langdell, and no law professor con-
cerned with his reputation among his peers was prepared to advocate
a "jurisprudence of concepts." To the extent that Realism implied an
opposition to conceptualism as so defined, the overwhelming majority
of legal scholars were Realists.

But "doctrine" had broader and more ambivalent connotations.
The thought of legal scientists had been "doctrinally" oriented in the
sense that a major goal of their work was the creation of generalized
propositions (doctrines) on which classifications of legal subjects
could be based. A "doctrinal" orientation, however, was not incon-
sistent with a conception of law as a constantly changing entity.
Green's characterization of doctrine, however, invested it with qual-
ities of rigidity. Scholars and judges enamored of doctrinal analysis
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could, Green argued, "become obsessed and imprisoned," and in
seeking "to scale the heaven of certainty and universal justice through
their doctrinal perfection" 38 forget that policy judgments inevitably
lay behind doctrinal formulations.

Like their counterparts of the 1930s, scholars of the 1950s, and
1960s responded to Green's position by denying that doctrinal analysis
was incompatible with creativity or innovation in the law. They also
revived a complaint launched by Bohlen and other modified con-
ceptualists against Realism: how was an examination of the "policy"
dimensions of legal decisions helpful if this knowledge could not then
be made the basis of a set of professional techniques through which
decisions might be analyzed? "Functionalism," according to this com-
plaint, was based on hindsight; one knew how "interests" would be
"balanced" only after they had been balanced and policy preferences
had thus been clarified. "Policy" analysis raised similar problems.
Since important legal decisions involved choosing between competing
policies, simply conveying the implications of one such choice did not
help in the analysis of future choices. Doctrine, on the other hand, was
conceded to be a universal professional language through which the
"methods and conclusions" of one group of decisionmakers were com-
municated to others.39 Doctrine therefore had elements of continuity
and predictability: it was "there" for later generations to evaluate.
Policy, in contrast, was as fleeting as the fashions of time.40

Thus alongside a jurisprudential conception of common law sub-
jects as instruments of public policy there gradually emerged, after
the Second World War, a competing conception of such subjects as
repositories of evolving doctrine. The two conceptions differed in
their philosophical outlooks as well as in their methodological empha-
sis. In Torts they made different assumptions about the nature and
purposes of the field.

A belief that the central purpose of tort law was to compensate
injured persons was compatible with a "policy" approach to tort
issues. Compensation was itself a social policy, but it was not one
expressly articulated in the traditional patterns of common law deci-
sionmaking. Late nineteenth- and early twentieth-century judges and
scholars had not talked about the proper distribution of the risks of
civilly inflicted injuries in American society; they had talked about
negligence, "fault," "reasonable conduct," "proximate" causation, and
the like. Their articulations of doctrine thus concealed rather than
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exposed the policy implications of their results. But with the emer-
gence of liability insurance the compensation function of tort law had
become apparent. One could see the manner in which tort law allo-
cated the costs of injuries between one set of persons or another even
if the allocating officials declined to publicize this aspect of their work.

By reducing the role of doctrine in tort law and increasing the role
of conscious policymaking one not only furthered "realism" and
candor, one furthered social justice. For the "doctrinal" emphasis of
Torts necessitated serious attention to established doctrine, and estab-
lished doctrine reflected the nineteenth-century ethos of injuries. By
deemphasizing the importance of doctrine one facilitated a shift in the
central purpose of tort law from admonition to compensation. Doc-
trines whose purpose was to confine tortiously liable conduct to
"blameworthy" conduct would lose their influence and be replaced
with policies whose purpose was to secure the efficient and fair com-
pensation of injuries.

Such was the philosophical thrust of one branch of Torts scholar-
ship after the Second World War. The thrust of a competing branch
was less overt. Scholars associated with this latter perspective sought
to preserve a doctrinal approach to tort issues, but they did not con-
cede that doctrinal analysis was inconsistent with the pursuit of social
justice in tort law. They maintained 'that the creative use of doctrine
had regularly produced just results in tort cases and that doctrine was
sufficiently flexible to respond to changed social needs.

In their endorsement of creative doctrinal "continuity" in torts,
however, these scholars were endorsing the corpus of tort law that a
doctrinal perspective had produced." The doctrinal analyses of schol-
ars and judges in the late nineteenth and early twentieth centuries had
created the modern negligence principle, with its tests, standards, and
defenses; the concept of legal fault, with its consequences for the scope
of tort liability; the theory of "proximate" or "legal" causation, in
which tort liability was arbitrarily cut off beyond a certain point; and
a whole host of associated techniques for regulating civil conduct
and determining civil responsibility. A belief in the viability of doc-
trine in tort law was not a philosophically neutral belief. Advocates
of a doctrinal approach to torts implicitly assumed that the prevailing
late nineteenth- and early twentieth-century view of the primary pur-
pose of tort law, to admonish blameworthy civil conduct, was sound.

Thus an era of "consensus" thinking in academic and professional
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disciplines hosted a serious debate over the nature of tort law itself.
But unlike the Green-Bohlen debates of the 1930s, confrontations
between mid-twentieth-century advocates of "policy" and advocates
of "doctrine" did not lapse into polemics. On the contrary, the trends
toward consensus scholarship that characterized postwar American
intellectual life eventually resulted in a surface reconciliation of doc-
trinal and policy perspectives in the field of Torts. Crucial to that rec-
onciliation were the contributions of a newly influential Torts
theoretician, William Prosser.

The Contributions of Prosser

In each of the earlier phases in the history of Torts scholarship uni-
versity affiliations had contributed to the development of a theoretical
perspective. The creation of Torts as an independent legal subject,
with its own casebooks and treatises, had been accomplished largely
by scholars at Harvard. The development of a mature "science" of tort
law, culminating in the 1935 Restatement of Torts, had received a
major impetus from law professors at Harvard, the University of
Pennsylvania, Columbia, and Northwestern.42 The Realist critique of
orthdox "scientific" theories had emerged at Columbia, Northwestern,
and Yale; a counterattack had been launched at Harvard and Pennsyl-
vania.43 And as Realism was gradually absorbed into mid-century
consensus thought, the competing conceptions of tort law that devel-
oped after 1945 could also be seen as having institutional affiliations.

Prominent in articulating a "compensation" purpose for tort law
and in stressing the overriding policy aspects of Torts cases were
Green, who returned to the University of Texas in 1948 after twenty
years as Dean at Northwestern, Charles Gregory of the universities of
Chicago and Virginia, Fowler Harper and Fleming James of Yale, and
Albert Ehrenzweig of the University of California. No Harvard or
Pennsylvania professor, in the years from 1945 to 1970, advocated
comparable positions. And all the major advocates of renewed atten-
tion to a doctrinal perspective in Torts—Warren Seavey, Page Keeton,
Robert Keeton, Roscoe Pound, and Clarence Morris—either taught
at or had studied at Harvard. While these Harvard-trained scholars
differed from one another in their emphases, the rough consistency
of their points of view was suggestive.

The national identity of Harvard Law School had been, since the
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1870s, linked to its distinctive educational approach. In the classroom,
this approach emphasized the "case method" of instruction; in scholar-
ship, it emphasized doctrinal analysis of common law subjects. The
continuity of Harvard's commitment to this approach can be seen in
the successive classroom use of one Torts casebook from the 1870s
through the 1960s. The casebook, originally conceived by James Barr
Ames, included among its authors Jeremiah Smith, Roscoe Pound,
Joseph Beale, Warren Seavey, Edward Thurston, and Page and Robert
Keeton. The impact of individual authors can be seen in new editions,
but the basic posture of the casebook underwent remarkably few
changes in nearly a hundred years. Ames's edition was broadened by
Smith to include much greater emphasis on the negligence principle.
Pound's edition, which had made few changes in Ames's and Smith's
format, and had merely been updated by Beale, was reshaped by
Seavey and Thurston to achieve an increased emphasis on the discrete
case. The Keetons retained that emphasis, but modified the casebook's
coverage to reflect the emergence after 1945 of alternatives to the
negligence principle as standards for tort liability. Despite these
changes, the doctrinal orientation of the casebook remained constant.

Legal education at Harvard thus regularly equated "professional"
training in Torts with instruction in techniques of doctrinal analysis.
In the 1920s, when the first glimmerings of a "functional" perspective
appeared, Harvard hired Bohlen, the Reporter for the doctrinally
oriented Restatement of Torts. In 1931 Pound, then Dean at Harvard,
openly broke with Realism.44 Of the four leading Torts casebooks that
appeared from the 1930s through the 1950s, three exhibited a "policy"
orientation; none of the three sets of authors was affiliated with
Harvard.45

There is some evidence to suggest, therefore, that the continued
seriousness with which doctrine was taken by one branch of postwar
Torts scholars was a product, in part, of institutional affiliations.
Academic thought, in law as in other disciplines, has been influenced
by university affiliation since the university became a professional
training ground during the nineteenth-century knowledge revolution.
But the middle of the twentieth century produced, at least among lead-
ing American law schools, some particularly fierce institutional rival-
ries. It was as if a number of law schools whose early twentieth-century
growth had been influenced by Harvard patterns suddenly sought to
declare their independence. The leading edge of criticism of "con-
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ceptualistic" modes of teaching and scholarship came from law schools
other than Harvard, and universities such as Northwestern and Chi-
cago, whose educational goals had-been modeled on those of Harvard
under Langdell and Ames, became centers of a "policy" approach to
legal subjects.46 By the 1950s the perceived characters of Harvard and
its principal competitors for influence and prestige in American legal
education were markedly different. Law schools aspiring after "na-
tional" reputations had developed their own faculties—often recruited
in part from their own student bodies—and specifically sought to
distinguish their own educational programs from that of Harvard.

It is in this context that the postwar clashes between "doctrinal" and
"policy" approaches to the field of Torts and between admonitory
and compensatory goals for tort law become most intelligible. An ad-
monitory emphasis in Torts and a doctrinal orientation toward com-
mon law subjects were features of orthodox late nineteenth-century
"scientific" tort theory, which had been articulated principally by per-
sons trained at Harvard. A consensual approach to legal subjects had
among its goals a search for core values and overriding continuity in
American thought: one could expect that advocates of that approach,
in the field of Torts, would oppose polemical scholarly debate, seek
to articulate common intellectual ground rules, and search for a re-
newed doctrinal consensus, thereby justifying the past seventy years
of Torts teaching and scholarship.

Crucial to the revitalization of doctrine in Torts was an implicit
communication to the legal profession that tort law was, after all,
made up of intelligible general principles. Realist literature had fur-
thered the image of Tort law as a shapeless mass, and as late as 1961
Green, citing the work of Fleming James, could assert that "there are
no universal and immutable principles about which tort law can be
coagulated"; Torts was, as James had put it, a "heterogeneous mass
of stuff" without doctrinal solidarity.47 Fortunately for advocates of a
doctrinal perspective, they had a singular ally, whose success as a
"consensus" tort theoretician was made possible by the fact that he
employed a methodological approach congenial to Realism. That ally
was William Prosser, who became in the 1950s the author of the
nation's leading Torts treatise, the coauthor of its most widely adopted
Torts casebook, and the Reporter for the Second Restatement of Torts.

Prosser was, in some respects, a curious candidate for eminence,
given previous success patterns in American legal education. He had
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been an undergraduate at Harvard and in 1947 had spent a year on
the Harvard law faculty. But he had not attended law school or prac-
ticed in the Northeast; until 1947 he had spent his entire legal career
as a student, teacher, and practitioner in Minnesota. Two years after
the publication of his remarkably successful treatise on Torts he left
law teaching altogether; at the age of forty-eight he was a partner in
a Minneapolis law firm.

Other characteristics of Prosser, however, assured his eventual suc-
cess in mid-twentieth-century law teaching. In a profession where
cumbersome, weighty prose of the kind supplied by Bohlen was the
norm among leading scholars, Prosser's writing was clear, light, and
eminently readable: he was read for enjoyment as well as for informa-
tion. In a circle of scholars whose ranks were not numerous and whose
contacts with one another were close, Prosser, with his capacity for
humor, his restless energies, and his instincts for drama, gravitated
toward the limelight. He needed companionship and acclaim; he used
public roles as shields for his private feelings. In countless tall tales,
trivia contests, poetry readings, and like performances Prosser devel-
oped his own legendary persona. Legends grew, prose flowed, honors
came, and the cumulative effect was to make Prosser, by his death in
1972, dominant among Torts professors. "Prosser on Torts," a con-
'•jmporary said that year, "has a completed sound, a belonging sound,
a natural sound."48

As in the case of Bohlen, a high-strung temperament, manifesting
itself periodically in eccentricities, underlay Prosser's scholarly ener-
gies. But whereas Bohlen was never entirely able to capture, in his
serious and impassioned essays, the picturesqueness of his vision,
Prosser's picturesqueness saturated every level of his writing on Torts.
The same spirit that motivated Prosser to play practical jokes on his
contemporaries at conventions revealed itself in numerous vivid foot-
notes and passages of text.49 Not content with an abstract statement
of a doctrine, Prosser conjured up striking examples of it in operation.
"[I]n the absence of any reason to expect the contrary," he wrote of
one facet of negligence, "the actor may reasonably proceed upon the
assumption that others will obey the criminal law . . . [I]t is not
reasonably to be expected that anyone will intentionally tamper with a
railway track, blow up a powder machine, forge a check, push another
man into an excavation, assault a railway passenger, or hold up a
bowling alley and shoot a patron." 50 The fact that Prosser's citations
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indicated that lawsuits had resulted from each of those "unantici-
patable" acts only heightened his effect.

But if Prosser's capacity for vivid, lively writing contributed to his
emergence as a widely read Torts scholar, it was not the principal
source of his influence. Prosser rose to scholarly prominence primarily
because of his approach to the subject of Torts. In the thirty-odd years
that spanned the four editions of his treatise numerous substantive
changes occurred in tort law; Prosser's successive editions duly noted
such changes. But Prosser's methodology remained constant. He
treated tort law as a collection of doctrines, each of which was capable
of being reduced to a general formula that articulated its salient fea-
tures. Such formulas, however, represented only simplified aggregates
of countless cases, no one of which precisely embodied all the elements
of the formula. By this approach Prosser sought "to make [rules]
sufficiently flexible to allow for the particular circumstances, and yet
so rigid that lawyers may predict what the decision may be, and men
may guide their own conduct by that prediction." 51

Prosser's approach was thus a fusion of the insights of Realism and
the countervailing demands of doctrinally oriented theories of tort law.
Prosser's philosophical conception of Torts was derivative of those of
early twentieth-century reformist scholars, especially Green.52 He saw
"the administration of the law" as "a process of weighing the interests
for which the plaintiff demands protection against the defendant's
claim to untrammeled freedom in the furtherance of his own desires,
together with the importance of those desires themselves." 53 In tort
law, especially, "this process of 'balancing the interests' . . . has
been carried to its greatest lengths and has received its most general
conscious recognition." Tort law consisted of exercises in "social en-
gineering": it was "concerned primarily with the adjustment of the
conflicting interests of individuals to achieve a desirable social re-
sult." 64 Prosser retained this conception, with its distinctively early
twentieth-century flavor, throughout his scholarly career. In the 1971
edition of his treatise he repeated the identical description of the
process of interest-balancing that he had made in 1940, listing as sup-
port for his assertions articles by tort scholars in the 1920s and
1930s.55

So clearly was Prosser's thought identified with the Realist genera-
tion of legal scholars that one may wonder why he came into promi-
nence at a time when Realism was on the decline. Several explana-
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tions suggest themselves. While certain features of Realism, such as its
moral relativism and its skepticism toward order and predictability in
law, had lost influence in the 1940s, other features had become ortho-
doxies. The idea of law as an instrument of "social engineering" may
have been startling in the 1900s, but it was commonplace by the
Second World War. "Interest-balancing" was also regarded as a
familiar and generally sound description of how lawmaking officials
made decisions. In conceiving of tort law as a process in social engi-
neering in which competing interests were weighed Prosser was in
the mainstream of mid-twentieth-century legal thought.

Secondly, the jurisprudential perspective on tort law that Prosser
articulated did not accurately reflect his method of approaching the
subject of Torts. While Prosser stated that tort law was an exercise in
interest-balancing, he conceded that "most of the writers who have
pointed out the process have stopped short of telling us how it is to be
done." 5e Prosser, by contrast, was concerned with the mechanics of
deriving general and predictable rules. He assumed that "we are to
have general rules," and that rules needed to be "rigid" so as to serve
as "guide[s] [for] conduct." 57 On these assumptions Prosser built his
scholarship, and he did not seem to find them inconsistent with a con-
ception of law as a process of interest-balancing. Realists believed that
energy directed toward the derivation and promulgation of predictable
rules was energy misspent. Prosser, however, thought that rules could
be made sufficiently flexible to "allow for the particular circum-
stances" and sufficiently rigid to serve as guides for planning conduct.

Prosser's abstract endorsement of Realism, then, did not prevent
him from making assumptions that ran counter to its thrust. More-
over, the ultimate explanation for Prosser's success came not in what
he said tort scholars should try to do—his comments on jurispru-
dential issues, but the most part, were perfunctory and unrevealing—
but in what he actually did. To explain fully Prosser's impact on his
contemporaries one needs to examine his scholarship firsthand.

Prosser's treatment of the last clear chance doctrine, virtually un-
changed in each of the editions of his treatise, illustrates his methodol-
ogy. He began his discussion by asserting that any "doctrinal" explana-
tion for last clear chance failed to make sense. A "proximate cause"
rationale was "quite out of line with modern ideas" of that concept; a
"comparative fault" rationale could "scarcely explain [cases] in which
the defendant's fault consists merely in a failure to discover the danger
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at all." Last clear chance had been applied "with much confusion,"
there being "as many variant forms and applications . . . as there
are jurisdictions which apply it." Given the "general . . . confusion
and disagreement," Prosser maintained, "reference must of necessity
be made to the law of each particular state." Last clear chance in his
view was simply a manifestation of "a dislike for the defense of con-
tributory negligence which has made the courts . . . accept without
reasoning the conclusion that the last wrongdoer is necessarily the
worst wrongdoer." 58

Having exposed the fictional, inconsistent, and arbitrary nature of
last clear chance, and having claimed that the application of the doc-
trine was as varied as the states in the union, Prosser then announced
that, after all, the "situations" in which last clear chance tended to
arise "may be classified." sa His classification distinguished between
three types of "last clear chance" cases: "helpless plaintiff" cases,
"inattentive plaintiff" cases, and cases where the defendant's "ante-
cedent negligence" prevented him from avoiding injury to the plaintiff
even though he had exercised the "last clear chance" to prevent the
accident. In his 1941 edition Prosser argued that in "helpless plain-
tiff" cases "nearly all courts" allowed a plaintiff to recover if the de-
fendant had discovered the "helplessness," and many allowed recovery
even if he should have discovered it.60 By 1971 Prosser was evt.i
more categorical: "all" courts, including those "which purport to re-
ject the whole doctrine by name," allowed recovery where the help-
lessness had been discovered, and "a considerable majority" allowed
recovery where it should have been.61

In contrast were the "inattentive plaintiff" cases, where an injured
party could have escaped injury but failed to notice his own danger.
Here "most courts" held that a plaintiff could recover if the defendant
had actually discovered his inattentiveness, but "nearly all" the courts
denied recovery if the defendant merely should have discovered it. In
the last class of cases it was "obvious" to Prosser that "neither party
can be said to have a 'last clear' chance." 62

Thus one could make sense of "last clear chance" cases by focusing
on the state of being of the plaintiff. Or if that failed, one could focus
on the character of the defendant's original "negligence." If it were of
the kind that prevented the defendant from avoiding injury even after
he had discovered the plaintiff's peril (failure to drive with functioning
brakes), a "last clear chance" did not truly exist. Only if the original
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"negligence" (say speeding) did not affect the defendant's subsequent
effort to avoid hitting a plaintiff did the last clear chance doctrine
come into play. The most typical last clear chance case, then, was one
in which a "helpless" plaintiff was discovered by a hypothetically
"negligent" defendant whose original "negligence" played no part in
his subsequent failure to use reasonable care to avoid injury to the
plaintiff.

Prosser's classifications left a sense of tidiness and allegedly repre-
sented the views of "nearly all," or a "substantial majority" of courts,
although Prosser cited only a few jurisdictions for each of his gen-
eralizations about last clear chance.63 But the classifications were
nearly useless as predictive rules. In the first place, most accidents
could not be reconstructed so as to determine whether the plaintiff
was "helpless" or merely "inattentive." Moreover, allowing defendants
to avoid the last clear chance doctrine by showing that they had not
actually seen the plight of an "inattentive" plaintiff, even though they
should have, encouraged defendant testimony to that effect; in most
accidents such testimony was incontrovertible. Finally, the "antece-
dent" negligence of the defendant, if distinguished from the conduct
that resulted in the plaintiff's injury, was either "proof of negligence in
the air," and thereby without legal significance, or another means by
which defendants could avoid the last clear chance doctrine, since in
most cases the only testimony relevant to whether the defendant's
"antecedent" negligence had ceased was that of the defendant himself.

Thus the classifications of last clear chance cases made by Prosser,
while they may have reflected tendencies in the courts, only served as
collections of justifications courts had made for allowing a contribu-
torily negligent plaintiff recovery for his injuries. The "helplessness" of
a plaintiff, "knowledge" of that helplessness on the part of a de-
fendant, and the lack of extenuating circumstances absolving a defen-
dant who failed to avoid injuring a helpless plaintiff were each part of
an equitable case for disregarding the defense of contributory negli-
gence in a given accident. Taken as predictive rules the classifications
led to absurdities, as Prosser himself recognized: "the driver who looks
carefully and discovers the danger, and is then slow in applying his
brakes, may be liable, while the one who does not look at all, or who
has no effective brakes to apply, may not." ei But the classifications
were not predictive rules, only after-the-fact justifications. Prosser had
conceded in 1953, after all, that "[tjhere [was] no substitute for dealing
with the particular facts." e5
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Why, then, did Prosser make his classifications at all? His interest
in classifying a doctrinal area characterized by "irreconcilable rules"
and a "lack of any rational fundamental theory" suggests that he felt
a compusion not to leave his material in an undigested mass, thereby
implicitly suggesting that the discrete case contained the only "rules"
of tort law.60 Prosser's approach was rather to create psuedo-rules,
classifications that purported to summarize the "state of the law" in a
given area of Torts, but in fact were simply devices that aided in sun>
mary and synthesis of a disparate mass of material. Unlike the classifi-
cations attempted by legal scientists, which were intended to function
as working doctrinal principles, Prosser's efforts were only to wrest
some surface intelligibility from the chaos of cases before him.

But Prosser's technique worked so well that his classifications came
to take on a doctrinal function. For example, in the 1971 edition of his
treatise Prosser, in discussing intentional infliction of emotional dis-
tress, stated that "somewhere around 1930 it began to be recognized
that the intentional infliction of mental disturbance by extreme and
outrageous conduct constituted a cause of action in itself." 6T The
"recognition," as noted, was mainly Prosser's: he had collected "men-
tal disturbance" cases in a 1939 article, announced the birth of a "new
tort," and intimated that the tort was limited to "extreme mental suffer-
ing" caused by "outrageous conduct." 68 By 1964 "extreme and out-
rageous conduct" had been made the standard of liability by the
Restatement of Torts (with Prosser as its reporter), and had begun to
be applied in case law.69 A phrase originally conceived as a synthe-
sizing device had become invested with doctrinal significance.

In other areas of Torts Prosser made similar helpful classifications:
his division of libel into libel per quod and liber per se;70 his "dis-
covery" of the basis of liability in injurious falsehood;71 his explora-
tion of "consciousness of confinement" in false imprisonment cases;72

his amalgamation of the tort of "privacy" from four separate causes of
action.73 While Prosser's syntheses of these tort actions may only have
been intended to describe some of their salient features, the effect of
his scholarship was to identify the actions with Prosser's synthesis.

The impact of Prosser's classifications is all the more striking be-
cause of the general thrust of his scholarship, which was to undercut
the explanatory power of generalizations about tort law, including Pros-
ser's own. Prosser's practice in describing an area of Torts was to pro-
duce a textual narrative, succinct and vividly written, setting forth cen-
tral features of the area. The narrative, whose primary purpose was to



162 TORT LAW IN AMERICA

give structure to the mass of cases Prosser analyzed, was interspersed
with footnotes that numbered approximately 125 for every 10 pages of
text. A standard page of Prosser's Law of Torts treatise contained as
much space devoted to footnotes as to textual matter. Prosser's foot-
notes were not meant to serve the role they had served in the scientists'
treatises; their purpose was not to support generalizations made in the
text. Rather, Prosser's footnotes dramatized the varied and contradic-
tory applications of rules. Repeatedly Prosser would refer to the "arbi-
trary and illogical rules" that characterized a particular area and then
give, in footnotes, examples of the bizarre results such rules produced.
The examples regularly amused, but they also summoned up a vision
of Torts as a field incapable of being reduced to meaningful generaliza-
tions.

In light of the explicitly Realist perspective from which Prosser
viewed law and in light of the methodological thrust of his treatise,
which was not inconsistent with Realism, the reactions of reviewers to
the first edition of The Law of Torts were surprising. Prosser's treatise
first appeared in 1941, when, as a contemporary later put it, "[t]he
grim necessities of the threat of war demanded that we lay aside the
luxury of skeptical thinking for a while, and legal realism ground to a
halt." 74 Not a single reviewer criticized Prosser's stance; few, in fact,
commented upon it. The reviews were numerous, almost entirely
praiseworthy, and disinclined to probe Prosser's jurisprudential per-
spective. One found Prosser's point of view free from "dogmatic as-
sertions about debatable points";" another noted that Prosser had
"profess[edj no adherence to any particular school of thought among
legal theorists," and said that Prosser had told him in conversation
that his interest was in writing on tort law as it "is," letting others
ponder how it "ought to be." 78 This separation of "is" from "ought"
in discussions of legal subjects was a familiar Realist technique, and
one that had infuriated critics of Realism in the late 1930s.77 No re-
viewer found it objectionable in Prosser. No reviewer, in short, quar-
reled seriously with Prosser's approach; one thought "the 'social
engineering' aspect" of Prosser's treatise "interesting and thought pro-
voking." 78 The most searching criticism of The Law of Torts came
from a mythical symposium of "The National Union of Torts
Scholars" (known popularly by its initials) created by Prosser in a
"review" of his own book.79 When an author is his severest public
critic, success or anonymity is assured, and Prosser was not destined
to be anonymous.
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The reaction of commentators to Prosser's first edition suggested
that he had accomplished, surreptitiously, what other reformist tort
scholars had failed to do in their more explicit efforts. Prosser had
made Realist-inspired innovations in tort law part of the received
orthodoxy of the field. His accomplishment may be traced to his
strategies, conscious and unconscious, of treatise writing. He had
created the impression that tort law could be synthesized and was
thereby not an unintelligible mass, although the utility of his synthetic
principles was undermined by the data base on which they rested. He
had downplayed any polemical features of his perspective by the cir-
cumspection of his language, although the emphasis in his treatise on
the constantly changing quality of tort doctrine marked his thought as
close to that of the Realists. And without denying the significance or
the intelligibility of doctrine, he had shown that doctrinal generaliza-
tions were dependent on the results reached in discrete cases, and that
individual results, even though they did not conform to a generaliza-
tion, were not to be ignored.

In his conception of tort law as an exercise in social engineering
Prosser hinted that policy considerations were decisive in the decision
of Torts cases; the popularity of Prosser's treatise suggested that a
"policy" approach to Torts had become acceptable. But at the same
time one could not endorse Prosser's treatment of the subject of torts
without conceding that doctrine and doctrinal analysis were essential
to its comprehensibility. Thus Prosser settled into a moderate position
between advocates of policy and enthusiasts for doctrine. While he
did much to preserve the viability of a doctrinal approach to tort law,
his particular varieties of doctrine were intended to be less imposing
and comprehensive than those of the scientists. Prosser was a con-
ceptualist in spite of himself: his skills at classification and synthesis
distinguished him from his peers, and made his reputation, but his
attraction was for the anomalous, the disorderly, the absurd, and the
picturesque.

The Impact of Consensus Thought on Tort Doctrines

With the emergence of Prosser as the central Torts theoretician of
the years after the Second World War, consensus thinking among
Torts scholars reached a high-water mark. Prosser's position on an
issue, which was increasingly also that of the Restatement of Torts
after 1959 when Prosser succeeded Warren Seavey as Reporter, served
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as a litmus paper test of the permissible range of scholarly dispute in
the 1950s and 1960s. In general, tort theory in those decades moved
away from a fixation on negligence to explore alternative standards
of liability and moved away from stressing the distinctiveness and
integrity of tort law to exploring its interaction with other legal sub-
jects. In both these trends Prosser's scholarship served as a catalyst
for change, but it also reflected the acceptable limits of novelty. Three
doctrinal areas are illustrative: comparative negligence, products lia-
bility, and privacy.

Pristine nineteenth-century negligence theory, we have seen, as-
sumed that liability for risk-creating conduct should not attach unless
the person creating the risk had been "at fault." "Fault" was used as
a label by which "blameworthy" conduct was admonished; the party
"at fault" was forced to pay for injuries he had caused. It fol-
lowed from this conception of civil responsibility that a person who
was himself "at fault" should not be able to recover for his injuries,
even if the risk of those injuries had been created by another blame-
worthy person. While blameworthy people could be required to com-
pensate others injured by their carelessness, they did not have to
compensate those others who were themselves blameworthy. Having
no demands of morality to satisfy, nineteenth-century negligence
could, in cases where both parties were blameworthy, let losses lie
where they fell.

The absolute defense of contributory negligence was thus consistent
with pristine negligence theory; such modifications as last clear chance
were escapes from the rigors of its logic. But last clear chance did not
challenge the assumptions of nineteenth-century negligence theory
that liability be based on "fault" and that only blameworthy persons
be forced to compensate others. By creating a mini-action within a
negligence action, last clear chance created a new blameworthy party
(he who had the "last clear chance" and failed properly to exercise it)
and placed the loss on him. The other party lost his blameworthiness
by being in peril and having his peril discovered.

At approximately the same time that the "arbitrary" loss-shifting
aspects of last clear chance were being discovered,80 legislative efforts
to mitigate the consequences of contributory negligence appeared.
These efforts were indications of an altered attitude about the primary
purpose of tort law. An admonitory view of the function of tort law
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assumed that there was nothing unjust about the costs of injuries being
borne by injured parties themselves unless the injurers had done some-
thing blameworthy. The injustice of no compensation for tort victims
lay in the fact that blameworthy injurers were not admonished rather
than that injured people were not being compensated. Once the situa-
tions where a blameworthy (contributorily negligent) person was
deprived of compensation for his injuries came to be regarded as "un-
just," a new primary purpose for tort law could be assumed. "In-
justice" could now be equated with the absence of compensation for
injuries rather than with the failure to admonish blameworthy conduct.

Between 1908 and 1941 various statutory modifications of con-
tributory negligence were passed. The Federal Employer's Liability
Act of 1908 81 abolished contributory negligence as an absolute de-
fense for actions brought by railroad employees engaged in interstate
commerce and substituted an apportionment of losses, whereby re-
covery by an injured employee was diminished only to the extent that
he was comparatively at fault. Comparable provisions were incor-
porated into the Jones Act (1915) 82 and the Merchant Marine Act
(1920) 83 both of which covered marine employees. Meanwhile
Texas, Arizona, South Dakota, Oregon, and Florida instituted com-
parative negligence for railroad employees in intrastate commerce or
for employees engaged in "hazardous" occupations, such as lumbering
or mining.81 Eventually Mississippi, Nebraska, Wisconsin, and South
Dakota enacted general comparative negligence statutes, applicable to
"all persons and all property involved in all types of accidents." 85

With the passage of South Dakota's statute in 1941 the momentum
of comparative negligence legislation slowed; no other state adopted
comparative negligence until Arkansas did so in 1955. Another period
of relative inactivity then ensued, followed, in the 1970s, with a burst
of legislation 8<i and two judicial decisions 87 replacing contributory
negligence with a comparative negligence standard. The last flurry of
activity is outside the scope of this chapter; between 1945 and 1970
the climate in which comparative negligence was discussed was one
in which the doctrine made some, though not sizable, inroads on
nineteenth-century negligence theory. The question these develop-
ments raise is why, once the loss-distribution features of tort law were
recognized and once its compensation features became generally ac-
cepted, the doctrine of comparative negligence did not achieve wider
acceptance. While several factors may be stressed in answering this



166 TORT LAW IN AMERICA

question, such as the apparent disinclination on the part of common
law courts to change established doctrine radically or the relatively
low priority allegedly given issues of tort law by legislatures,ss the
most striking factor was the relative lack of attention paid to compara-
tive negligence by postwar legal scholars.

Charles Gregory observed in 1936 that "it is self-evident that the
principle of ... comparative negligence . . . furnish[es] a theo-
retically fairer basis for loss distribution in negligence cases than the
accepted principles of the common law." In Gregory's view it required
"no argument" to "establish that if two people unintentionally cause
damage for which both are responsible and one of them discharges the
entire obligation, the other ought to share the loss . . . in proportion
to the extent to which he effected the loss." 8<) That observation was
supported by numerous scholars over a twenty-year period, beginning
in the 1930s. Almost all the scholarly literature on comparative negli-
gence advocated its implementation, and some commentators provided
model statutes for legislatures.90 But no scholars advocated that the
change be judge-made and few expressed confidence in legislative
modifications. Statutes instituting comparative negligence, Prosser
maintained, were "more or less obvious compromises between contest-
ing groups in the legislatures, remarkable neither for soundness in
principle nor succeess in operation." 91

The reformist thrust of legal scholarship, evident in numerous other
areas of tort law, seemed blunted in the area of comparative negligence
by the sheer complexity of the reform. Prosser, himself a reformer,
alluded in 1964 to the "understandable reluctance" on the part of
courts to make "so sweeping an alteration of the law, affecting so many
thousands of cases." °2 In a 1953 article Prosser had endorsed com-
parative negligence in principle and had drafted a brief model statute.
But the bulk of his article had outlined the administrative problems
attendant on replacing the contributory negligence defense with some
version of comparative negligence. Among these was the problem of
determining a formula for loss distribution and the related problem of
reducing negligence to percentages; the problem of distributing losses
among multiple parties; the problem of uneven insurance coverage
or insolvency in one or more of the parties; the problem of obtaining
jurisdiction over nonresidents; the problem of choosing between com-
peting treatments of negligence where the parties resided in different
jurisdictions; the role of assumption of risk and the last clear chance
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doctrine in a jurisdiction that had adopted comparative negligence.93

Each of these difficulties highlighted the "merits of simplicity" °4 of
a system where contributory negligence was an absolute bar to re-
covery, and together they illustrated why nineteenth-century com-
mentators had given, among their justifications for the contributory
negligence defense, "the inability of human tribunals to mete out exact
justice." 95

The renewed sense among postwar legal scholars that in a modern
interdependent society even small changes in the law had the potential
to generate large and unforeseen ripples proved to be a deterrent
strong enough to hold back sweeping proposals for reform of com-
mon law negligence. Those scholars had discovered the extent to
which changes in legal doctrines affected numerous persons beyond
the immediate scope of a given litigation;"6 the possible retroactive
effects of judge-made rule changes; °7 the consequences for one insti-
tution of changes instituted by another; the necessity, in a complex
society, of having intelligible general rules of law. Comparative negli-
gence seemed capable of spawning unanticipated and perhaps in-
soluble complexities. The "injustice" of the common law was muted
by its ease of administration.

The interest evidenced in postwar legal scholarship in the complex
interactions of the "legal process" thus may have adversely affected
scholarly enthusiasm for the instigation of comparative negligence."8

By the time a major influx of comparative negligence statutes and
judicial decisions did appear, in the 1970s, a change in the climate of
scholarly opinion had taken place. Academicians had attacked negli-
gence theory head-on and had suggested alternatives to the common
law "fault" standard of tort liability; the rush of comparative negli-
gence legislation of the early 1970s may be seen, in this context, as
an effort to preserve negligence theory against the prosepective compe-
tition of "no-fault" theories.

The quiescent status of comparative negligence in the 1950s and
1960s was thus an ironic by-product of the intense scholarly attention
given in those decades to the singular complexity of the American
legal system. A sense of injustice with pristine nineteenth-century
negligence theory was present, but this feeling was not effectively
translated into influential appeals for reform; it lingered and festered,
thwarted in its implementation by "administrative" difficulties. Here
one could see two strands of Realism in opposition: a perception that
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tort law was "really" policy and that sound policy required emphasis
on its compensation capacities, clashing with a perception that "law"
was the "administration of law" and that to understand legal doctrine
one had to understand the "processes" by which it was implemented.
The doctrine of comparative negligence was "sound" from a policy
standpoint, but the institutional processes through which it would be
administered—where its "real" effect would be felt—were not easily
made simple and intelligible.

If the jurisprudential assumptions of postwar scholars deterred
rapid doctrinal change in the area of comparative negligence, they
stimulated it in the area of products liability. In the years after 1945
an alternative to negligence theory surfaced and gained momentum to
the point where, in the area of defective products, it supplanted negli-
gence as the principal theoretical basis of tort liability. The dramatic
rise of strict liability theory in defective products cases between the
1940s and 1970 furnishes a striking example of the way in which
tort law has been shaped by the interactions of influential scholars and
visible appellate judges.

In the 1941 edition of his treatise Prosser did not give products
liability separate treatment, nor did his chapter on strict liability in-
clude more than a perfunctory discussion of defective products cases."
In his chapter on the liability of suppliers to third persons, however,
Prosser identified "a considerable impetus" in the courts to "find some
ground for strict liability" on the part of manufacturers to con-
sumers.100 He advanced some justifications for strict liability for prod-
uct manufacturers: the ability of manufacturers to spread or shift
their costs through insurance; the difficulties of proving negligence en-
countered by injured consumers; the insignificant role of intermediate
suppliers in insuring the safety of products; the circuitous requirements
of warranty law, which necessitated each party in a chain of distribu-
tion to proceed separately against his warrantor; and "the public in-
terest" in "maximum . . . protection" for the consumer.101

Despite his own enthusiasm for strict liability in the defective prod-
ucts area and despite "the approval of every legal writer who has
discussed it," 102 Prosser conceded in 1955 that "the majority of courts
still refuse to find any strict liability without privity of contract"; that
those "which recognize it as to food have refused to extend it to any
other type of product"; and that "as to defendants other than sellers,
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who supply chattels under contract, there has as yet been no sugges-
tion of any strict liability to third persons." 103 Prosser had said in
1941 that strict liability would "be the law of the future" in defective
products cases," and "that the end of the next quarter of a century
will find the principle generally accepted." 1<M By the middle of the
1950s such developments had not come to pass. Perhaps for this
reason Prosser decided to initiate his own survey of the defective
products area.

Between 1955 and 1960, the year Prosser's first article on products
liability appeared, Torts scholarship reflected the embryonic growth
of strict liability theory in the defective products area.105 Only Fleming
James had gone on record as endorsing the adoption of strict liability
beyond defective food cases, where it was already established. Other
commentators maintained that food cases were unique,108 or opposed
strict liability on policy grounds,10T or suggested a case-by-case ap-
proach.108 James, for his part, advocated extension of liability on the
basis of a warranty theory rather than through strict liability in tort.109

Prosser's "The Assault Upon the Citadel" took a far bolder ap-
proach.110 His essay, in fact, was a model of how legal scholarship can
serve to further doctrinal change in a common law subject. While ad-
mitting that "most of the courts which accept strict liability without
privity as to food still refuse to apply it to [other] things," 1U Prosser
found "cracks" in the citadel of resistance. "Seven spectacular deci-
sions" of "the last two years" appeared "to have thrown the limitation
to food onto the ash pile." 112 Seven such cases in so short a time in
Prosser's view "[amounted] to a Trend." It needed "no prophet to
foresee that there will be other decisions in the next few years, and
that the storming of the inner citadel is already in full cry." 113 Pros-
ser's "prediction of the extension of strict liability to products of special
danger," which had unfortunately "not been realized" 114 by 1960,
was perhaps on the verge of being vindicated.

Gathering seven cases together and calling them a trend was de-
signed to stimulate momentum for change, but if vivid language was
not enough, Prosser was prepared to supply some policy arguments. He
claimed these arguments had "proved convincing to the courts which
have accepted . . . strict liability,"115 but his normally abundant
citations were thin, and he had articulated the same arguments in
earlier scholarship.116 He advanced three arguments: one resting on
"public sentiment" for "maximum possible protection . . . against
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dangerous defects in products which consumers must buy"; m a
second resting on the crucial role of the supplier in placing the product
on the market, in contrast to the "mere mechanical" function of the
retailer;11S a third resting on the "expensive, time consuming, and
wasteful" warranty theory of liability, which was "pernicious and en-
tirely unnecessary." "If there is to be strict liability in tort," Prosser
maintained, "let there be strict liability in tort, declared outright, with-
out an illusory contract mask." 119 Prosser then ventured yet another
prediction. "The public interest in the safety of products which the
public must buy," he asserted, "certainly extends to a great many
other things. The wedge has entered, and we are on our way . . .
Ultimately . . . we may arrive at a general rule of strict liability for
all products." 12°

As in so many other instances throughout his career, Prosser's
timing was propitious. Six years later, in another article, he pro-
claimed the "fall of the citadel" and the triumph of strict liability
theory in the defective products area.121 In "the most rapid and alto-
gether spectacular overturn of an established rule in the entire history
of the law of torts," 122 strict liability had come to be applied directly
against the manufacturer of a defective product in all but ten juris-
dictions. Three cases, in particular, were landmarks: Henningsen v.
Bloomfield Motors,123 allowing an injured consumer of an auomobile
to recover against the manufacturer for a defective steering gear;
Goldberg v. Kollsman Instrument Corp.,12* allowing a beneficiary of
a person killed in an airplane crash to proceed against the airline man-
ufacturer who had assembled a plane with .a defective altimeter that
caused the accident; and Greenman v. Yuba Power Products,126 in
which a person injured by a defective power tool successfully sued the
manufacturer in strict liability. Unquestionable proof of the new state
of affairs was provided by Section 402A of the revised Restatement of
Torts, which applied strict liability theory to "any [defective] product"
even when "the user or consumer has not bought the product from or
entered into any contractual relation with the seller." 12e The drafts-
man of that section was, of course, Prosser himself.

The triumph of strict liability theory in the defective products area
would not have occurred, it seems fair to say, without a tacit con-
sensus among academicians and courts that negligence theory was
not performing satisfactorily in defective products cases. The difficul-
ties with negligence theory were not in its limited reach. Developments
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after MacPherson v. Buick had extended the duty of manufacturers to
remote persons injured in a foreseeable fashion.127 The use of strict
liability as a ground of recovery did not, therefore, create a vast new
class of litigants in defective products cases. Nor did strict liability
help plaintiffs surmount problems of proof: courts had developed the
doctrine of res ipsa loquitur (the thing speaks for itself) to allow
plaintiffs injured by defective products to create a rebuttable presump-
tion that their injuries had been caused by negligence merely by
describing the circumstances of the injury.128 Where negligence theory
proved most inadequate was in insuring that an injured plaintiff would
be able to identify the defendant accountable for his injuries. Chains of
product distribution had created intermediaries between the manu-
facturer and the consumer. Even if an injured person, through res ipsa
loquitur, could show that his injury would not ordinarily happen in
the absence of someone's negligence, he could not easily show which
of the parties handling the product had been negligent. Failure to
meet that burden meant that the loss of his injury would fall on him.

Thus it is hard to conceive that strict liability would have emerged
in defective products cases without the interaction of two trends: a
greater interest on the part of commentators and courts in the working
processes of the legal system, and an assumption that injured persons
should be compensated for their injuries where possible. A shift to
strict liability in defective products cases meant that consumers could
identify manufacturers as prospective defendants and that manufac-
turers could assume that anytime their products were defective and
used in an ordinary manner, they would have to pay for the injuries
the products caused. Given such a predictable state of affairs, it is hard
to conceive of consumers not suing manufacturers, as opposed to re-
tailers, and it is hard to imagine manufacturers not calculating a cer-
tain amount of business costs from defective products and seeking to
recover those costs through the medium of insurance, recouping the
costs of their premiums through higher priced products. Efforts to
streamline the processes and to expand the compensation function of
tort law, then, seemed naturally to lead to expanded liability insur-
ance; courts imposing strict liability on manufacturers increasingly
seemed conscious of insurance and its loss-spreading capacities.120

Prosser, for his part, never warmed to the idea that the presence of
liability insurance had an effect on the state of tort doctrines. In 1960,
while admitting that "the 'risk-spreading' argument" was "entitled
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to ... respect," he found that only one appellate court had "so
much as mentioned insurance in a products-liability case," and stated
that while "[liability insurance is obviously not to be ignored," it "is
a makeweight, and not the heart and soul of the problem." ]3° Six years
later a few more cases had turned up that mentioned liability insur-
ance, but Prosser still found "the 'risk distributing' theory" a "make-
weight argument." Ui A year before his death Prosser claimed that
"[a] dispassionate observer . . . might . . . readily conclude that
the 'impact' of insurance upon the law of torts has been amazingly
slight." 132 In defective products cases Prosser pointed to the thousands
of opinions that had appeared in the recent past, only a handful of
which had even mentioned insurance. He found this fact "at least
some indication that the changes in this area of the law have not been
due primarily to this one factor." 133

Prosser was probably correct in rejecting the presence of liability
insurance as the primary factor stimulating the growth of strict liability
theory. Yet the growth of liability insurance was intimately related to
the advent of strict liability, because both phenomena were manifesta-
tions of a changed attitude about the primary function of tort law.
Liability insurance, in its modern, risk-distributing form, emerged
when injuries to people came to be perceived as a matter of social
concern. When leaving losses where they fell seemed philosophically
sound, the burdens of compensating injured persons, which liability
insurance helped meet, were not perceived of as significant. When,
however, uncompensated injuries became an injustice, compensation
devices emerged and a compensation theory of tort law developed.
Thus liability insurance was an index of the same attitude that fostered
the acceptance of strict liability theory. Strict liability was a better
compensation device than negligence; liability insurance distributed
the costs of compensation. It was not the presence of liability insur-
ance that made courts inclined to extend the strict liability principle,
but rather their concern that victims be compensated. Liability insur-
ance, like strict liability theory itself, was a response to that concern.

Prosser's influence in the products liability area was either some-
what fortuitous or a tribute more to his perspicacity than to the in-
herent soundness of his views. To be sure, he had been an early and
vigorous advocate of strict liability, but so had others: as Prosser
pointed out, nearly all the scholars writing on strict liability theory
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since the 1930s had endorsed its extension. Prosser distinguished him-
self by claiming, on less than fulsome evidence, the existence of a
"trend" toward acceptance of the strict liability principle; by remind-
ing courts of some arguments for its continued use; and then by
claiming that in defective products cases strict liability had prevailed.
This sequence was a good example of how to impress by sleight-of-
hand techniques, but it did not establish Prosser as a creative architect
of strict liability theory. Only his bold stroke of stripping strict liability
from its "illusory contract mask" and declaring its status as a tort
doctrine ranked as a genuinely creative effort. There Prosser's tech-
nique was reminiscent of the scientists who had liberated assumption
of risk from "waiver" doctrines in contract.

In another major locus of doctrinal change in postwar tort law,
however, Prosser's contribution can clearly be called creative. The
"tort" of privacy, which has had a remarkable history since 1945, was
in some respects Prosser's own invention: he gave privacy a doctrinal
unity and continuity that it had not previously possessed. Commen-
tators, including Prosser,134 have traditionally identified the "origins"
of the tort of privacy with the appearance in 1890 of an article by
Samuel Warren and Louis Brandeis in the Harvard Law Review.™5 In
that article Warren and Brandeis protested against the appropriation
by newspapers and magazines of private information about socially
prominent persons and suggested that tort law might provide some
relief. While Warren's and Brandeis's presentation was skillful, the
recognition that invasions of privacy could be thought of as tortious
activities had actually occurred when privacy became a significant
value in American society, beginning in the latter part of the nine-
teenth century. Privacy became important when America became
more heterogeneous, crowded, urbanized, and socially mobile: it was
a respite from the pressures of living in a complex world. Brandeis's
and Warren's article did not invent privacy; it signified its emergence
as a common concern.

Doctrinally, the emerging tort of invasion of privacy faced some diffi-
culties. With the exception of cases where someone had appropriated a
feature of another's private life that had unquestioned commercial
value, the sting of the tort seemed to be in the emotional distress it
caused. Emotional harm was, we have seen, slow to be recognized by the
courts, and its recognition was essential for privacy to develop. As late
as 1955 Prosser still believed that "[w]hen the 'new tort' of the inten-
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tional infliction of mental suffering becomes fully developed and re-
ceives general recognition, the great majority of the privacy cases may
very possibly be absorbed into it." 13e Yet privacy cases very regularly
raised complaints that would not have been redressed through an
action in intentional infliction of emotional distress. A standard
privacy case involved circumstances in which a person was upset by
the unauthorized disclosure by another of information about his or
her private life. While the information might not have been embar-
rassing to the average person, it was embarrassing to the person bring-
ing the action. For recovery to be allowed for intentional infliction of
emotional distress, the claimant would have to show that the defen-
dant's disclosure amounted to "extreme and outrageous" conduct. The
mere publicizing of some private information—such as the fact that
a bookkeeper had once been a child prodigy as a mathematician—
would not meet the "extreme and outrageous" standard.137

In its early history privacy was merely a residual category of tort
law, covering cases where the harm was emotionally based, where
the information revealed was true rather than false, and where the
revelation of private information, while offensive to the claimant, was
not sufficiently offensive to others so as to give rise to a claim for
intentional infliction of emotional distress. As such, privacy was a
"miscellaneous" tort, which drew its identity from its residual capacity,
and in his 1941 edition Prosser treated privacy in this way.138 By the
1960s, however, privacy had not only become a tort with its own
identity, it had become a constitutional right, whose existence sym-
bolized the possibility of redress for "affront[s] to human dignity." 139

The story of the rapid rise of privacy was one in which Prosser had
played no inconsiderable part.

From its beginnings the residual category of "privacy" had encom-
passed different types of complaints. One type, emphasized by Warren
and Brandeis, was the appropriation of another's name or image for
commercial purposes: "appropriation" privacy issues dominated most
of the early twentieth-century cases.140 A second type of action in-
volved intrusions into one's home or one's personal possessions, or
merely persistent prying into one's personal affairs. Appropriation and
intrusion privacy were quite different kinds of torts. The "privacy"
protected in the former was akin to a copyright on one's name or like-
ness, which was not itself secret but which could be publicized only
on consent of the owner; the privacy protected in the latter was not
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freedom from publicity but freedom from invasion into the ambit of
one's personal "space."

In 1931 a California case highlighted a third type of "privacy"
action, unauthorized public disclosure of "private" information.141

A former prostitute and defendant in a murder trial had rejected her
past, married, and was living at the time she initiated suit a life of
apparent respectability. A motion picture producer made a movie
about her life, using her actual name. She sued, claiming emotional
harm. The case could not be brought as defamation since the facts
were true; the defendant's conduct was not sufficiently extreme to
make out an emotional distress action. In finding against the defen-
dant the California Supreme Court gave dramatic impetus to the tort
of "disclosure" privacy.

By 1941 Prosser had distinguished the above three types of privacy
claims, asserting all the while that those privacy cases that could not
be subsumed under intentional infliction of emotional distress occu-
pied a "limited area," which existed primarily because "no other
remedy is available." I42 In 1955 he added a fourth category of
privacy, "putting the plaintiff in a false light in the public eye." I43

Examples of the last type were attaching a photograph of a person
to an article with whom the person had no connection 144 or attributing
an opinion to a person who had not voiced it.145 In the thirty years
that spanned Prosser's treatise "false light" privacy cases escalated, it
seemed, even beyond his control. In 1941 he had not recognized false
light privacy at all; in 1955 he saw false light cases, as well as other
types of privacy claims, as "only a phase of the larger problem" of
protection against infliction of mental distress;140 but by 1964 he
expressed concern that false light privacy was "capable of swallowing
up and engulfing the whole law of defamation." 147 In general, the
residual category of privacy had become "a concept sufficiently broad
to include almost all personal torts." 148 Prosser was at least partly
responsible for the dramatic expansion of the tort of privacy. He per-
sonally had wrested it from its residual status and declared it to be a
separate tort—"a complex of four distinct wrongs"—in the 1955 edi-
tion of his treatise.149 In 1960, in a law review article, he identified
"the law of privacy" with that complex of wrongs, which he saw as
making up "an independent basis of [tort] liability." I5° And in 1971
he maintained that "as yet no decided case allowing recovery" in
privacy had occurred "which does not fall fully within one of the four
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categories" 151 that he had developed. The familiar Prosser pattern
had emerged. A classification made seemingly for convenience (1941)
had been expanded and refined (1955), hardened and solidified
(1960 and 1964, when the "common features" of privacy were de-
clared), and finally made synonymous with "law" (1971). Prosser's
capacity for synthesis had become a capacity to create doctrine. One
began an analysis of tort privacy by stating that it consisted of "a
complex of four wrongs," and implicitly, only those wrongs.

In searching for the sources of Prosser's influence as a Torts theo-
retician one recurrently comes upon his capacity to synthesize; his
persistence in maintaining and refining his classifications so that they
hardened into doctrine; his skill in preserving doctrine he had helped
create. To those qualities one must add prescience. In 1960 Prosser
announced that the assault on the citadel of proof in products liability
was under way; six years later he could claim that the citadel had
fallen. In 1960, again, Prosser worried about some of the "dangers"
of an expanding law of privacy. He spoke of the possible abolition of
"the defense of truth"; of "the requirement of special damage"; and
of other "jealous safeguards thrown about the freedom of speech and
the press." 152 By 1970 the Supreme Court had involved itself in tort
privacy cases, under the guise of concern for First Amendment prin-
ciples, so extensively that privacy law had become nearly "consti-
tutionalized." Of particular concern to the Court were protection for
true statements that presented persons in a false light153 and protec-
tion against trivial claims not based on a showing of "actual injury." 154

In major cases between 1965 and 1975 the Court, citing Prosser as
an authority on privacy, partially vindicated his concerns.155

Prosser and the Legacy of Consensus Thought

Other scholars were writing on Torts in the 1950s and 1960s, and
some of their writings exhibited a perspective on tort law, particularly
as a compensation system, that was more probing and reflective than
that of Prosser.15e Not one to trumpet publicly his influence, Prosser
compared himself to "a packrat," who was "at best a collector; and
the most that can ever be said for him is that he sometimes chooses
well." 15T But Prosser was nonetheless the significant theoretical force
in Torts scholarship from the Second World War to the opening of
the 1970s. His position of significance illuminates the intellectual cli-
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mate of those years. Prosser's methodology, as author of casebooks,
treatises, articles, and the Restatement, was essentially constant. He
classified and simplified doctrine; he buttressed his classifications with
compendious footnotes, which, if examined, revealed his classifica-
tions to be far more preliminary than they seemed. He raised policy
issues and debated them, but rarely with passion and sometimes wear-
ing the mask of the "dispassionate observer." His principal interest
was in facilitating the orderly processes of the American legal system.
In this effort he made sure to keep his writing clean, bright, and
lively: when a doctrinal area was "in hopeless confusion" Prosser's
portrait of the chaos was clear enough, and when administrative diffi-
culties muddled the thrust of legal reforms, Prosser cataloged the
difficulties with dispatch. He did not abandon traditional doctrinal
categories, nor did he make a fetish of insurance; on the other hand
his most influential scholarship was in areas where the negligence
principle either did not apply or was being supplanted.

If the direction in which Torts scholarship moved after V/orld War
II was toward a more explicit recognition of the compensatory fea-
tures of tort law, Prosser moved with the trends. His lukewarm en-
dorsement of comparative negligence underscored the difficulties with
pristine negligence theory as a compensation device, and his work in
products liability helped encourage the growth of strict liability
theory, which allegedly distributed risks and allocated losses more
efficiently than negligence. His transformation of privacy from a mis-
cellaneous residual category to an expanding new tort opened up an-
other vast potential means of redress for emotionally injured persons.
Yet in none of these ventures did Prosser seriously propose an alter-
native to established tort theory. His comparative negligence pro-
posals stopped short of outlawing contributory negligence as a defense.
He maintained that the risk-distribution arguments of strict liability
theory were "makeweights," and that public safety was its principal
rationale. And he expressed concern over too broad an expansion of
the ambit of privacy.

In his position as an intermediary between those who would retain
the dominance of negligence theory and those who proposed alter-
natives to negligence, and in his focus on process, sometimes at the
expense of substance, Prosser symbolized the "consensus" intellectual
posture of legal scholarship in the 1950s and 1960s. The consensus
that he implicitly articulated was that common law subjects were
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capable of doctrinal analysis, that they changed constantly but in-
crementally, that they resisted radical modifications, and that their
analysis was best left in the hands of professionals. In the 1971 edi-
tion of his treatise Prosser listed, as he had in every edition since the
first, the "factors affecting tort liability." These were the "moral aspect
of the defendant's conduct," the "convenience of administration," the
"capacity to bear loss," the "prevention and punishment" of future
harm, and the "historical development of tort law." 158 Having listed
those factors, Prosser then got to the business at hand: classifying and
cataloging cases, with scant reference to his list.

One might have the impression, from reading the organization of
Prosser's four treatise editions, that tort law had changed only slightly
from the 1940s to the 1970s. That was, of course, the impression
Prosser wanted to create: the same bundle of factors allegedly affected
tort liability in 1971 that had affected it thirty years earlier. And yet
all the areas in which Prosser had made scholarly contributions had
exhibited trends that suggested that a basic change in the conception
of tort law was taking place. An idea of Torts as a public law subject,
concerned primarily with the adjustment of risks among members of
the public so as to achieve fairer and more efficient means of compen-
sating injured persons, was replacing an idea of Torts as a private law
subject, concerned primarily with deterring and punishing blame-
worthy civil conduct.

To conceive of tort law as "public law in disguise" had its heretical
aspects, since the conception suggested that tort doctrines were, and
perhaps always had been, exercises in public policy. That being so,
there seemed nothing wrong with legislative invasions of common law
areas, such as comparative negligence, with sweeping doctrinal change
if public sentiment demanded it, or with the transformation of Torts
into a subject, like administrative law, that used private disputes as a
basis for making public rules. Prosser's synthesis did not openly
acknowledge any such transformation in the way that tort law was
conceived. Rather, Prosser took pains to retain the doctrinal super-
structure of an autonomous private law subject, whose changes came
from within.

But nonetheless the change seemed to have come. Making an as-
sumption that tort law was now a "compensation system," a number
of scholars, beginning in 1970, began to revive theoretically oriented
analyses of the field of Torts that were reminiscent of the early under-
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takings of Holmes and his peers in the 1870s. With Torts seemingly
denned as a "public" field, a search was instituted for new theoretical
perspectives on its public issues. The result was a striking renaissance
of creative scholarship in Torts and a fragmentation of the surface
coherence that Prosser had helped secure. Before considering scholarly
developments in the 1970s, however, this narrative takes up the con-
tributions of a judge who emerged as an influential torts theoretician
in the same years that Prosser emerged as the preeminent torts
scholar of his generation. Prosser and Roger Traynor were friends
and often intellectual allies: their partnership was a significant event
in the intellectual history of torts in America.



6
The Twentieth-Century Judge As

Torts Theorist: Traynor

Only two years elapsed between the last year of Cardozo's judicial
tenure and the first year of Roger Traynor's: but for Cardozo's sudden
illness the two men's careers might have overlapped. Even so the
universes in which the two men functioned were barely comparable.
Cardozo began as a judge in 1916; Traynor retired in 1970. Card&zo's
tenure on the New York Court of Appeals took place in a period
when Torts was conceived of as a private law subject dominated by
the negligence principle. During Traynor's thirty years as associate
justice and chief justice of the Supreme Court of California the "pub-
lic" implications of tort law were increasingly perceived and alter-
natives to negligence were given serious attention. Both Traynor and
Cardozo had a keen sense of the intellectual climate of their tenures
and each operated within the tacitly appropriate limits of his perceived
role as judge. But Traynor, like Cardozo, is singled out for attention
in the intellectual history of Torts because he did not simply work
within the prevailing theories of his time and place, but made theo-
retical contributions of his own, thereby influencing the direction of
twentieth-century tort law.

Traynor's Conception of Judging

The context of Traynor's tenure alone dictated that his opportunities
would be different from those of Cardozo. By the early twentieth cen-
tury New York was a mature commercial state, its jurisprudence a
rich panoply of the legal themes associated with urban and industrial
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life. California, by comparison, was in the infant stages of its growth
and diversification. California's massive growth occurred after 1930,
a significant fact because "problems" and "solutions" associated spe-
cifically with rapid growth had come to be addressed in new ways. In
particular, the role of government as a paternajistic agent had come
to be approved. In California this meant legislation designed to alle-
viate the human costs of growth; it also meant legislation designed to
achieve minimum standards of health, security, and education for
California's vast and heterogeneous population.

Traynor's career thus took place in a time when California judges
confronted an increasingly detailed legislative apparatus that threat-
ened to usurp their lawmaking powers. Moreover, Traynor did not
have the established base of common law jurisprudence with which
Cardozo had worked. Within the ambit of his common law powers
Traynor arguably had more room to innovate; Cardozo, on the other
hand, had not, for most of his career, operated in an age of social
legislation by a paternalistic state. The different contexts suggested
that Traynor would need to define his lawmaking role vis-a-vis that
of the legislature more carefully than had Cardozo. On the other
hand Traynor would not need to spend as much time confronting the
established opinions of his predecessor judges.

Perceptions of the nature and function of tort law had also changed
from Cardozo's tenure to that of Traynor. Cardozo had not exhibited
much awareness of the potential of tort law as a device for spreading
and shifting losses. His infusion of standards of mortality into the law
of fraud and his preservation of status categories in the area of land-
owner duties, for example, were consistent with an admonitory con-
ception of the purposes of tort law. While Cardozo was not unsympa-
thetic to the plight of the disadvantaged, there is little indication that
he assumed, as a judge, that society had a responsibility to compensate
injured persons. By 1940, when Traynor was appointed to the Cali-
fornia Supreme Court, literature on the compensation functions of
tort law had appeared and the primacy of a nineteenth-century ethos
of injury had at the least been shaken. Traynor and his contemporary
judges had to contemplate seriously the notion that tort law was pri-
marily a compensation system.

The most central factor distinguishing Traynor's tort decisions from
those of Cardozo, however, was Traynor's conception of the role of a
judge. That conception was reflected in three special concerns of
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Traynor: a strong interest in academic literature as source material;
an effort to preserve, where possible, the lawmaking power of courts;
and a search for a harmony of result and doctrine in his opinions, so
that "an interest in a particular result" appeared as "no more than
the final step toward a reasoned judgment." 1

In State Rubbish Association v. Siliznoff2 Traynor seized upon an
opportunity to establish a "new tort" in California. The tort was the
one Prosser had discovered in 1939: intentional infliction of emotional
distress. John Siliznoff, a prospective rubbish collector in Los Angeles,
had refused to join an association that controlled the city's rubbish
collection business. Members of the association threatened to beat him
up, to damage his truck, and to "put [him] out of business com-
pletely." 3 In the face of this threat he promised to join the association,
but subsequently became ill, was absent from work for several days,
and ultimately failed to pay promissory notes connected to his joining
the association. The association sued him on the notes, and Siliznoff
counter-claimed, arguing that the notes had been obtained under
duress and that the association members' threats had caused him
mental suffering. The association countered by arguing that California
did not recognize suits for emotional distress alone.

Traynor, for the Supreme Court, concluded that a cause of action
in tort was established "when it was shown that one . . . intention-
ally subjects another to the mental suffering incident to serious threats
to his physical well-being, whether or not the threats are made under
such circumstances as to constitute a technical assault."4 To buttress
his conclusion Traynor introduced a series of academic authorities,
including Prosser and the 1948 Supplement to the Restatement of
Torts, which allowed recovery for emotional distress alone. Citing
these authorities, he advanced a series of arguments for recognizing
the "new tort." Mental suffering was allowed as a major element of
damages in "slight-impact" cases; it was "anomalous to deny re-
covery" because the defendant's conduct "fell short of producing some
physical injury." B The common experience of jurors was an adequate
check on feigned claims.0 And "administrative difficulties" resulting
from the granting of relief in emotional distress cases were not a
justifiable reason for not recognizing the action.7

The Siliznoff pattern was common: in nearly every instance where
a Traynor decision represented a departure from precedent or a re-
vision of established doctrine he relied heavily on academic sources
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to lend support to his position. Traynor felt that academicians could
"differentiate . . . good growth from rubbish," and "mark . . . the
diseased anachronism for rejection" by courts.8 A law professor at
Berkeley before becoming a judge, Traynor was particularly con-
versant with academic literature and notably adept in its use. A
commentator in 1965 declared that Traynor had "the best taste in
legal citation of any contemporary judge": " while Traynor's scholarly
citations strengthened his argument, they never overwhelmed it or dis-
tracted from it. Traynor used academic sources to create an impression
of varied and knowledgeable support for a position he was advancing.
The contributions he cited were treated respectfully, but they were
nonetheless grist for the mill of Traynor's central argument. More
than anything else, Traynor brought academic sources within the
range of cognizable authorities for a court—they were for him the
equivalent of past decisions. This in itself went far toward establishing
the authoritative professional dimensions of legal scholarship and
underscored the symbiotic relationship between twentieth-century
legal scholars and judges. Academicians, noting Traynor's respect for
their work, responded in kind: one commentator said that "we pro-
fessors prefer Judge Traynor's clear, analytic approach";10 another
called him "a law professor's judge." n

The value that he placed on educated opinion and the fact that he
was conspicuously educated may have given Traynor a sense of self-
esteem as a judge.12 In any event he appreciated his lawmaking
powers and sought to guard them against potential infringements by
other lawmaking bodies. Mid-twentieth-century judges have had two
principal competitors as lawmakers in the decision of torts cases, legis-
latures and juries. The latter competitor's presence has been primarily
an offshoot of the growth of the negligence principle; the former's
presence has been augmented with the emergence of alternatives to
negligence theory.

As the tests of negligence ("reasonable" conduct and "due care
under the circumstances") were increasingly conceived of as exercises
in scrutinizing the discrete conduct of individuals, the role of juries as
lawmakers in torts cases potentially loomed large. Holmes, as noted,
disliked the unpredictability of jury lawmaking and sought to design
tests that would avoid jury participation where possible, but nonethe-
less recognized that the kinds of situations that give rise to negligence
actions do not tend to repeat themselves in any precise way.13 "Scien-
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tific" late nineteenth-century tort theory, recognizing this problem and
sharing Holmes's assumption about the anarchic consequences of jury
lawmaking, attempted to avoid jury participation by establishing rigid,
universal defenses, such as assumption of risk, and by making proof
of their violation a matter of law. Under this approach judges could
often find that a defense was absolute and dismiss the case before it
was sent to the jury.

As negligence theory was modified in the early twentieth century
to encompass a more "relational" definition of civil duties, one might
have expected more jury participation, since the "relation" between a
given plaintiff and a given defendant often involved special, non-
duplicative circumstances. But, as Cardozo's opinions illustrated, early
twentieth-century judges increasingly used the concept of "duty" to
analyze the relation parties bore to one another, and considered the
existence or nonexistence of duties to be questions for courts to re-
solve. One rationale, in fact, for subsuming legal causation questions
in questions of duty was the uneven and unpredictable effects of
making proximate cause an issue to be determined by juries.

Nonetheless by Traynor's tenure juries remained a potentially
powerful lawmaking force in negligence cases, because every time
the question of a defendant's negligence turned on an evaluation of
his conduct in discrete circumstances, the jury emerged as a prospec-
tive evaluator. As Traynor put it in a 1944 decision: "In the field of
negligence it is common practice for the jury to determine not only
the facts but the standard of conduct to be applied within the compass
of the rule that the conduct prescribed must be that of a reasonably
prudent man under the circumstances. To determine whether given
conduct should impose liability or bar a recovery is to make law." "

The scope of the jury's lawmaking power, however, could be eon-
trolled by the court. If a court had formulated a standard of reason-
able conduct, the jury's only responsibility was to determine whether
the defendant had violated that standard. Traynor saw this determina-
tion as a "factual" one. If, on the other hand, a court had not formu-
lated a standard, the jury could do so. The message of Traynor's
view of the court-jury partnership in negligence cases was thus clear
enough: if a court wanted to retain lawmaking power for itself, it
needed to set standards of care through specific jury instructions.

An illustrative case for Traynor was Startup v. Pacific Electric
Railway Co.15 A three-car train struck an automobile at a grade cross-
ing. The railroad used wig-wag signals as devices to warn drivers
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crossing its tracks. The grade crossing where the accident occurred
had multiple tracks, and when the driver of the automobile approached
the crossing, the signals began to move and he stopped. Two trains
then passed the crossing on separate tracks. The signals then stopped,
and the driver, without looking further, proceeded to cross the tracks.
As he did, a' third train struck the automobile. A passenger in the car
sued the railroad, claiming that the company was negligent in the
maintenance of the signals.

A majority of the California Supreme Court held that the questions
of the railroad's negligence in maintaining the signals and the car
driver's negligence in crossing the tracks were for the jury. Traynor
wrote a separate opinion in which he disputed the holding on the car
driver's negligence. The majority had said that "it is ordinarily a ques-
tion for the jury whether the precautions taken by the driver of the
automobile are sufficient in view of all the circumstances." 16 Traynor,
however, felt that the question of the car driver's negligence was a
question of law to be determined by the court. "A jury," Traynor
argued, was "in no better position than [the] court to answer this
question. There is every reason why this issue, often raised in practice,
should be settled by this court and not left to the oscillating verdicts
of juries." He then cited Holmes's remarks about juries in negligence
cases in The Common Law and proposed that "the court . . . should
determine the standard of reasonable conduct" 17 in cases where
drivers entered grade crossings after signals had ceased to move. In
Traynor's view drivers who had stopped when a signal began to move
and crossed after it had ceased were not negligent as a matter of law,
even if they failed to look before crossing.

Traynor's position in Startup was especially notable because he con-
ceded that the question of the car driver's negligence was irrelevant.18

The plaintiffs in the suit were passengers; their driver's negligence was
not imputable to them. Thus, if the railroad was negligent in failing to
maintain signals, any contributory negligence on the part of the car
driver would not defeat recovery by passengers. Given this fact, Tray-
nor's exegesis on setting the standard of conduct for the car driver
took on the quality of advisory comments. He appears to have re-
garded Startup as an opportunity for articulating his views about the
proper division of lawmaking power between courts and juries in
negligence cases. Those views, with their focus on the unpredictability
of jury decisions, paralleled ones held by Holmes.

Traynor was no more anxious to concede lawmaking power to
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legislatures than he was to concede it to juries. A case in point was
Clinkscales v. Carver,™ in which Herman Carver failed to stop at a
stop sign and collided with an intersecting car, thereby killing Richard
Clinkscales. The stop sign had been authorized by a county ordinance
that had never become effective because of "defects in publication." 20

The trial court had instructed the jury that Carver's running of the
stop sign, being a violation of the ordinance, was negligence as a
matter of law (negligence per se), and if they found that it caused
Clinkscales's death, they should find against Carver. On appeal Carver
argued that since the ordinance was defective, its violation could not
be negligence per se, and therefore the question of his negligence was
a matter for jury determination.

Traynor's opinion advanced a theory of the effect of criminal
statutes on negligence cases. Where criminal statutes, such as stop
sign ordinances, provided no civil penalties, Traynor argued, their
effect on negligence cases was merely that of possible standards of
civil liability. The decision to convert the statutory standards of con-
duct to standards relevant to negligence actions rested with the court:
"the standard formulated by a legislative body . . . in a criminal
statute becomes the standard to determine civil liability only because
the court accepts it." 21

In Clinkscales the effect of Traynor's theory was to affirm the trial
judge's finding that Carver's failure to stop at the stop sign constituted
negligence per se. Traynor accepted the statutory standard: "failure
to observe a stop sign," he maintained, "is unreasonably dangerous
conduct whether or not the driver is immune from criminal prosecu-
tion." 22 But the theory gave an appellate court an option not to apply
a statutory standard to a negligence case: the court could treat a
violation of a statute as wholly irrelevant to the determination of civil
liability. This gave courts a good deal of autonomy, especially in
those cases where the purpose of the statute seemed directed at the
kind of accident that had occurred. While Traynor gave no indication
in Clinkscales that he would ignore standards of conduct established
by relevant safety statutes, his language gave him that option. A dis-
senting opinion in Clinkscales called the question of Carver's negli-
gence "a question of fact for the jury," and maintained that Traynor's
opinion had reinforced a "manifestly prejudicial" 23 withdrawal of the
issue from the jury.

In short, Traynor's approach to the role of statutes in negligence
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cases had a two-fold purpose: increasing lawmaking power in appel-
late courts vis-a-vis legislatures and increasing lawmaking power in
appellate courts vis-a-vis juries. The twin goals of the theory were
made manifest in Traynor's long concurring opinion in Saterlee v.
Orange Glen School District.2"1 That case involved a collision between
a car and a school bus at an intersection where there was sharply
controverted testimony as to which vehicle had entered the intersec-
tion first. A statute provided that drivers entering an intersection from
a "different highway" had the right-of-way over those continuing on
the same highway, and that vehicles entering an intersection on the
right had the right-of-way over vehicles entering on the left. The bus
was entering the intersection from a "different highway" and was on
the right of the car.

The trial judge, after instructing the jury about the relevant right-
of-way statutes, then said that one who had the right-of-way could
abuse it: there was no "absolute right to barge through ignoring any
danger to the other motoristfs].'-' "In other words," the trial judge
said, "the test is [w]hat would a reasonably prudent person do under
the same or similar circumstances." 25 A majority of the Supreme
Court found this instruction erroneous because it allowed the jury to
excuse entirely violations of the right-of-way laws. Violation of the
statute, the majority maintained, created a presumption that the
violator was negligent; that presumption had to be rebutted and could
not be cast aside in a general "reasonableness" inquiry.

Traynor's concurrence went further, finding that the car driver's
violation of the right-of-way statutes was negligence in itself. His
theory of the case was based on two assumptions: that the applicability
of the statute to the negligence action was to be determined by the
court, and that once the court had decided that the statute was
applicable a jury, if it found that the statute was violated, could not
make an independent judgment about "reasonableness." In Satterlee
findings of fact were sharply disputed. The jury had to determine
whether the bus or the car had entered the intersection first, or whether
the bus had exceeded the speed limit in attempting to be first into the
intersection. Those findings were crucial to the result, but once they
were made the jury had no power to excuse their violation if it found
that one or another of the litigants had violated the right-of-way rules.

Thus Traynor was arguing in Satterlee for discretion in appellate
courts to adopt or disregard criminal statutes in negligence cases and
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also for a check on "uncontrolled discretion in the jury" to disregard
those statutes. Such an argument could be based only on a sense that
an orderly disposition of negligence issues required the formulation
of tests and standards by courts rather than by other prospective law-
makers. Nowhere in the corpus of Traynor's decisions can one find
an explicit rationale for this intuition. Yet it is clear that he intended,
where potential competition surfaced between judges and other deci-
sionmakers in common law cases, to retain decisionmaking power in
judges.

The basis for Traynor's faith in the judiciary as a lawmaking force
—his activist theory of judging was maintained intact during decades
where judicial "self-restraint" was a popular posture among judges
and commentators 26—was his conviction that rationality could be
achieved through enlightened judging. A faith in rationality had re-
turned with the emergence of "consensus" attitudes in legal thought
after the Second World War, and Traynor was in this sense repre-
sentative of his age. In Traynor, unlike Cardozo, there was a strong
sense that by simply going about the business of judging one would
achieve rational results. Absent from Traynor's opinions was any of
the soul-searching of Cardozo when a result seemed anomalous or
harsh, or the assertiveness of Holmes when elaboration led one to
sticky places. Traynor simply began his arguments with certain prem-
ises, gathered from the pronouncements of others, and let them lead
to results. The creative qualities of his opinions were downplayed; the
common sense of the opinions was allowed to speak for itself.

Traynor never departed from his belief that rationality was an
achievable judicial goal. His extrajudicial writings were laden with
evidence of that belief. Judges were "uniquely situated to articulate
timely rules of reason." They were free from "adversary bias" and
from "political and personal pressures"; they worked in an "indepen-
dent and analytically objective" atmosphere;2T they sought to "rise
above the vanity of [their] stubborn preconceptions"; they understood
that it was "essential [to] be interested in a rational outcome." 28 So
long as judges took the time and care to justify their decisions in their
reasoning, their motivation in reaching particular results became un-
important. The reasons themselves justified the result: if the reasons
were plausible and persuasive, given current values and analytical
standards, that was enough.

The charge of being an activist judge never disturbed Traynor, for
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he believed a judge was only as powerful as his reasons were per-
suasive. Traynor had no difficulty infringing on juries' traditional
power to decide questions of fact,29 or undertaking substantial review
of the decisions of administrative agencies,30 or deriving common
law rules from statutory analogies,31 or filling in gaps in legislative
coverage,32 or openly making policy choices,33 or adjusting the retro-
active effect of judicial decisions,34 or creating new common law ac-
tions.35 Since he took seriously the obligations of judges to be "analyt-
ically objective" and reach "rational outcome[s]," he never assumed
that judicial activism might become an exercise in arbitrary power.

Here one sees how closely Traynor's conception of judging identified
itself with the prevailing drift of mid-twentieth-century thought. The
assumption that "objectivity" was realizable, either by detached schol-
ars or. disinterested judges, and the assumption that rational out-
comes would somehow emerge from the deliberations of officials each
invested objectivity and rationality with an independent weight that
now may seem implausible. Understanding the currently approved
techniques of scholarly analysis in a profession or a discipline does
not make one more objective; in judicial decision making, especially,
those techniques become aids in reaching a result about which one
is not indifferent. "Rationality" can be reduced to current notions of
plausibility; it does not seem to be a timeless construct that is simply
"there" to be grasped and articulated. So unless one regards Traynor
as naive—a trait that his career belies—one is inclined to conclude
that his exaltation of objectivity and rationality was a version of
homage to the prevailing canons of his time. It seemed, in the postwar
years, that to deny the possibility of achieving an objective stance
toward one's work or to caricature one's ability to reach reasoned out-
comes was to threaten some basic faiths of the American creed.

Traynor as Torts Theorist: Negligence

Traynor, then, foreswore agonizing about either the legitimacy of
his power or the hard policy choices he was required to make and got
on with the job. His opinions minimized his own presence to con-
centrate on the logical momentum of his arguments. His effort, like
that of Cardozo in his innovative decisions, was to create an impres-
sion that results flowed naturally from a canvass of available sources
and arguments; that one had only to think the problem through and
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one would arrive at the solution. Since several of Traynor's decisions
also represented innovations in the common law of California, there
has been some tendency to consider him a "reformist" or a "liberal"
judge and to assume that he was regularly aligned on the side of
doctrinal change. In torts, however, Traynor's pattern was much less
easily characterized. He was perhaps the leading judicial innovator of
his contemporaries in the field of products liability, and his career may
be most remembered for his accomplishments in that area. But in
negligence cases his opinions were far more cautious and doctrinaire,
and his results limited liability as much as they extended it.

A revealing set of Traynor's negligence decisions involved cases
defining the liability of landowners. This area has been persistently
dominated by the categorizing impulses of late nineteenth-century
negligence theory and even by "status" conceptions of tort liability
that had preceded the rise of modern negligence. Liability in land-
owner cases has turned on the status of the person injured and the
requisite duty owed to him by the landowner. In orthodox classifica-
tions, landowners owed no duty to trespassers, a limited duty to
licensees, and a more extensive duty to invitees, especially those in-
vited for a "business purpose." 36 While courts carved out exceptions,
especially for child trespassers and "social" invitees whose presence
on the land was beneficial to the landowner, the categories persisted in
all jurisdictions until very recently.

Traynor's approach to landowner cases, especially in light of his
reformist tendencies in the area of products liability, was relatively
preservationist. Landowner accidents seem a fertile field for the
presence of liability insurance, since, especially where the landowner-
ship is a business enterprise, they occur with some regularity and are
difficult to prevent. The acquisition of liability insurance has become
common among landowning business enterprises. In products liability
Traynor used the presence of insurance among product manufacturers
as a rationale for the imposition of strict liability. In landowner cases,
however, Traynor not only persisted in employing negligence, he
regularly used the existing status categories as devices to bar injured
persons from recovery.

Traynor's first landowner opinion came in Neel v. Mannings, Inc.,3''
where a woman struck her head against a ceiling board while going
up a stairway in a restaurant. The restaurant was crowded and the
woman apparently moved to her left to avoid persons descending the
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stairway, striking her head in the process. A majority of the California
Supreme Court sustained a jury verdict in the woman's favor, finding
that she was an invitee, that the restaurant owed her a duty of reason-
able care to keep its premises safe, and that its maintenance of the
stairway amounted to negligence. Traynor, in dissent, argued that the
danger of the stairway ceiling was "so apparent that the visitor [could]
reasonably be expected to notice it and protect himself." 38 Since there
was no basis for concluding that the injured woman "did not have
adequate notice of the condition of the stairway," Traynor main-
tained, there was no basis "for concluding that [the restaurant] vio-
lated any duty owed to [the woman]." ™

In the context of landowner cases at that time, Traynor's view was
not striking: the Restatement of Torts did not expand the scope of
landowners' duties toward "obvious" hazards until the late 1950s.40

Traynor's opinion was nonetheless interesting in light of his conclusion
two years later that a manufacturer of soft drinks should be liable to a
consumer to which it owed no duty, since the consumer's injuries had
been caused by an exploding bottle whose explosion could not have
been prevented through the use of ordinary care.41 In 1948, Traynor
again found no liability in a landowner case, in this instance where a
homeowner failed to protect a domestic employee against injuries from
a fall when a defective railing gave way.42 In this case, Devens v.
Goldberg, Traynor maintained that the employee was an invitee and
that homeowners had no duty to protect invitees against latent de-
fects.48 The defect in the railing, Traynor argued, could not have been
detected except by a trained building inspector, and to hold a home-
owner to an expert's standard of care was to extend the duty of land-
owners beyond its hitherto recognized limits.

The most significant of Traynor's landowner opinions came in
Knight v. Kaiser Co.," where a ten-year-old child was asphyxiated
when a sand pile on which he was playing collapsed. The majority
found that the child was a trespasser and was owed no duty of care
unless the sand pile constituted an "attractive nuisance," which might
entice child trespassers. It further found that sand piles were not
attractive nuisances, analogizing them to cliffs or bodies of water.45

The majority opinion's reasoning was strained to the point of inepti-
tude and provoked a searching Traynor dissent.

Traynor began by quoting a section of the California Civil Code,
which appeared to enact a universal duty of care owed to all the
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world by all the world.40 He then stated that the section augured the
coming of a time when a choice would seem necessary between its
provisions and established California cases that held that landowners
owed no duty of care to trespassers. Reviewing the "better considered
cases," however, Traynor concluded that they too had implicitly
adopted a standard of liability based on "the reasonableness and
propriety of [the landowner's] conduct, in view of all surrounding cir-
cumstances and conditions." " In the Knight case the defendant had
tolerated children trespassing on his property, should have known that
sand piles were dangerous to children, should have known that chil-
dren would not know of the dangers consequent on playing in sand
piles, and could have easily and cheaply erected barriers. Traynor
would have made the defendant liable, but, more significantly, he
would have resorted to "the customary rules of ordinary negligence
cases" *s in deciding child trespasser cases.

Looking back at the sequence of decisions from Neel through
Knight, it is possible to argue that Traynor had never taken the land-
owner categories seriously. He may have been persuaded in Neel that
the plaintiff had simply not looked where she was going, given the
fact that the restaurant had been open for several years, that about
300 to 400 persons patronized it daily, and that no like accident had
previously occurred. His statement about a landowner's lack of re-
sponsibility for obvious hazards, in this vein, merely buttressed his
intuitions. In Devens, similarly, Traynor's conception of the land-
owner's duty seemed to square with his sense of the equities (a home-
owner could hardly be expected to discover a latent defect in a railing)
rather than with existing rules about the obligations of landowners.
Finally in Knight, provoked by a labored, mechanical majority opin-
ion, he jettisoned the categories altogether in child trespasser cases
and substituted the "reasonableness" standard that he had been em-
ploying all along.

This reading of Traynor's landowner cases has the advantage of
hindsight, since in 1968, in an opinion in which Traynor was with
the majority, the California Supreme Court abandoned status cate-
gories in landowner cases and substituted a reasonableness test.4-9 The
case went beyond Knight in that it involved an adult "social guest"
rather than a child trespasser. Likewise analogizing to the California
Civil Code, the opinion stated that "everyone is responsible for an
injury caused to another by want of his ordinary care of skill." 50
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While Traynor's Knight disseqt may have foreshadowed the even-
tual abandonment of status categories in the landowner area, it is too
much to say that Traynor had that result in mind all along. His pat-
tern of decisions in landowner cases typified general trends in his
tenure: a cautious, even mechanical beginning, where his decisions
were not distinctive; a growing interest in his middle years in search-
ing for a "rational" basis of common law rules and in discarding the
rules if he could not find such a basis; and a confident, activist posture
in his later years, in which he made rules and drew lines with apparent
ease. The landowner sequence nonetheless shows Traynor not inclined
to depart from negligence theory to investigate an "enterprise liability"
rationale. Even though he did not find the status categories binding or
invariably helpful, he felt that the "customary rules" of negligence
should govern.

All twentieth-century common law judges with an interest in devel-
oping a comprehensive approach to negligence have had to formulate
a theory of legal causation. Cardozo had chosen to approach causa-
tion issues through the rubric of "duty" analysis, which transferred the
difficult questions from those pertaining to "causes" to those pertain-
ing to the existence and violation of duties. "Independent," "inter-
vening," "concurrent," and other comparable labels for "causes" were
abandoned by Cardozo's analysis, which focused on the "interests" at
stake in a case and the extent to which a plaintiff's interests should be
cognizable to a defendant. Traynor adopted a similar approach. Where
possible, he avoided legal causation questions by subsuming them in
his analysis of duties.

Richards v. Stanley 51 is a case in point. There Mrs. Manfred
Stanley left her car on a public street, where it was stolen. The thief
subsequently collided with Robert Richards, a motorcyclist. Richards
sued Mrs. Stanley, arguing that her act in leaving the keys in her car
created a foreseeable risk that motorists such as he would be injured.
Mrs. Stanley countered by arguing that even if she had been "negli-
gent" in leaving the keys in the car the theft constituted an indepen-
dent intervening cause relieving her of liability.

Traynor was confronted in Richards with a municipal ordinance
making it a misdemeanor to leave keys in a car parked on a public street,
and with cases in other jurisdictions holding that car owners owed a
duty to injured third persons in such situations. Nonetheless, he found
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that Mrs. Stanley was not liable to Richards. Traynor disposed of the
ordinance by noting that it was not intended to have any bearing on
civil actions and therefore had not been enacted for the protection of
injured third persons. The purpose of the ordinance was apparently to
protect owners of cars only from their own carelessness.62 He next
turned to the question of a common law duty. He noted that at
common law a person who voluntarily entrusted his car to another was
under no duty to protect third parties from the other's carelessness
unless the car owner knew in advance that the person to whom he had
entrusted his car was incompetent to drive it. The question in Richards
was whether a car owner who had not intended to "loan" his car to a
thief should be responsible if the car, at the hands of the thief, injured
third parties. In the absence of a statute designed to create such
responsibility, Traynor found the imposition of liability on defendants
such as Mrs. Stanley anomalous.

The risk of negligent driving created by Mrs. Stanley's act of leav-
ing her keys in her car, Traynor argued, was less than the risk she
would create by voluntarily lending her car to another. She owed no
duty to third persons in the latter case. Moreover, the legislature had
provided that owners who voluntarily entrusted their cars to "finan-
cially irresponsible persons," although those persons' negligence would
be imputed to them, would have their liability limited to $5000 for
personal injury and $10,000 for property damage. To allow recovery
in Richards would mean that persons who had not willingly loaned
their cars could be subject to unlimited liability. Consequently Traynor
concluded that Mrs. Stanley's "duty to exercise reasonable care in the
management of her automobile" did not "encompass a duty to protect
[third persons] from the negligent driving of a thief." M

Other California cases had held, however, that the negligent driving
of a third person was not an "unforeseeable" intervening cause so as
to relieve the original defendant from liability.54 Traynor's ruling in
Richards enabled him to bypass those cases altogether. The car owner
owed no duty to the motorcyclist, he argued, because of the "remote-
ness" of their relationship. And since "no . . . duty exists, no prob-
lem of intervening causation arises." 55

Richards was reminiscent of Palsgraf in that duty analysis sup-
posedly, eliminated any speculation about the spatial or temporal limits
of "proximate" causation in such cases. Under the Richards standard
the car owner apparently would not be liable to a person who was
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injured chasing the thief as he or she drove away. No duty to third
persons meant no duty. And yet implicit considerations of remote-
ness and foreseeability had affected the result in Richards. That fact
became clear in another stolen vehicle case, Richardson v. Haw,58

where Traynor found that the owners of a bulldozer who had left it
unlocked were liable to persons injured by two men who had broken
into the bulldozer, started it, and then were unable to stop it. The
Richardson case was an obvious one in which to impose liability. Two
bulldozers had been left out overnight on top of a mesa, one without
adequate locks. A bulldozer can be started without ignition keys,
hence failure to lock one of the bulldozers meant that any passerby
could start it. Bulldozers are not easily operated without special
knowledge; in the Richardson case the two men who started the bull-
dozer eventually had to abandon it, pointing it in the direction of a
canyon. After they abandoned the bulldozer it plowed over the edge
of the mesa, crossed a freeway, traveled through a house, collided with
a house-trailer and a car, and finally was stopped when it crashed
into a retaining wall and a utility pole.

Given this scenario, the question was only what rationale could be
employed to compensate the victims of the bulldozer's sortie. That
question was somewhat complicated by the broad language in Richards,
which intimated that persons who inadvertently allowed others to use
their vehicles owed no duty to third parties injured in the process.
Counsel for the defendants in Richardson argued that the Richards
case relieved them from liability.

Traynor had several options in Richardson, including focusing on
the obligation of vehicle owners not to make their vehicles available
to others whom they suspected of being incapable of managing
them. That was arguably a much larger prospective class of persons
where bulldozers were concerned, arguing for stricter vigilance over
bulldozers. Traynor chose, however, to focus on the unusual and
"attractive" nature of bulldozers, their "enormous" potential to do
harm, and the relative ease ("a simple but effective lock") by which
they could be protected.57 He thus concluded that the owner of the
bulldozers owed "a duty to exercise reasonable care to protect third
parties from injuries arising from [the bulldozers'] operation by inter-
meddlers." M

Having established a duty, Traynor had resolved any legal causa-
tion issues. The bulldozer's owner had argued that even if he owed
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a duty to protect third persons from injuries caused by the operation
of the bulldozer by intermeddlers, the fact that the intermeddlers' acts
were intentional constituted a "superseding cause" that relieved him
from liability. To this argument Traynor merely quoted the Restate-
ment of Torts, which stated that if "the realizable likelihood that a
third person may act in a particular manner" was the very risk that
made the bulldozer owner negligent, it was irrelevant whether the
risk occurred through a third party's innocence, negligence, or inten-
tional act.59 In other words, the same "duty-risk" analysis that resulted
in the bulldozer owner owing a duty to those injured by the bulldozer
eliminated all issues of "superseding" causation. The very risk that
the owner should have foreseen had occurred, causing injury; it was
irrelevant how the injury was caused.

It is hard to imagine that Traynor was wedded very seriously to the
implications of his causation analysis in Richardson. Suppose in the
process of its sortie the bulldozer crashed through a shed in which
dynamite was stored, setting off an explosion which knocked down a
birds' nest on an adjoining farm. It was highly unlikely that the owner
of the birds could successfully sue the owner of the bulldozer. Yet the
damage to the shed was foreseeable if the bulldozer was let loose, and
the dynamite explosion was foreseeable once the bulldozer invaded the
shed. If damage to adjoining property (the birds) was a foreseeable
risk of allowing the bulldozer to be loosed, was it irrelevant how the
property was damaged?

Richards and Richardson, taken together, suggest that Traynor, like
Cardozo, was disinclined to grapple with the metaphysics of causation.
He tended to convert causation questions to "duty" questions and to
determine the existence of duties through interest-balancing. When
interests were balanced the claim of the injured persons in Richardson
took on considerably more weight than that of the motorcyclist in
Richards. The foreseeability of harm from a moving bulldozer was far
greater than from a moving car; the potentially serious nature of the
harm, given the comparative weights of the vehicles, also was far
greater for bulldozers; the cost of preventing the theft of a bulldozer,
like the cost of preventing the theft of a car, was relatively minor.
Beyond that simple exercise the Richards and Richardson opinions
could not be said to stand for much, since their broad language seemed
limited in its application.

The search for order and predictability characteristic of Traynor's
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stance as a judge cannot be said to have come to fruition in his negli-
gence opinions. The status categories of landowner cases afforded a
certain predictability, if rigidity, but Traynor's opinions never adhered
to them faithfully and finally abandoned them for a test—due care
under the circumstances—which invited individualized treatment. In
the area of causation Traynor's approach ended up being a process
of interest-balancing which, as the Richards-Richardson sequence
illustrated, could confine the breadth of Traynor's own generalized
pronouncements.

The most interesting feature of Traynor's negligence opinions was
their relatively traditional cast. Cardozo's relational approach to
negligence and duty-risk analysis of causation issues were innovative
for his time, but by Traynor's tenure they had become standard
formulas, sanctioned by the Restatement of Torts. At no time in his
landowner opinions did Traynor raise the possibility of alternative
approaches, such as a strict liability standard for latent defective
instrumentalities on a landowner's premises, that he had pioneered
in the defective products area. He did not suggest, for example, that a
bulldozer would be regarded as an "abnormally dangerous" instru-
mentality, or that industrial enterprises could insure against the possi-
bility of injuries to children from substances on their land. There is
the hint in his negligence decisions of a sympathy for victims of indus-
trial enterprises as distinguished from victims of private persons, but
even this pattern is not clearly apparent.

Why did Traynor regard the area of defective products as somehow
inadequate for treatment by negligence theory and peculiarly suited
for strict liability? An effort to answer this question strikes at the
heart of Traynor's motivations as a judge. But a full response to the
inquiry must await consideration of Traynor's remarkably innovative
and activist set of opinions in the area of products liability.

Traynor as Torts Theorist: Strict Liability

Escola v. Coca-Cola Bottling Co.™ was Traynor's most famous
opinion. Like MacPherson, it was one of those moments in the history
of Torts when a judge is given an opportunity to assemble some
emerging ideas and apply them to an actual case in a manner that
results in significant doctrinal change. In Escola the emerging ideas
were associated with a theory of strict liability for defective products
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cases. Traynor, as we shall see, did not originate any of the ideas.
He applied them, however, to a case in which they seemed to make
good sense, and then used that case to advance arguments for their
general use. His contribution was in the collection of insights made
by scholars and in the transformation of those insights into common
law doctrine.

In Escola a waitress was injured when a soda bottle exploded in her
hand as she was carrying it from its case to a refrigerator. Soda bottles
were tested by the bottle manufacturer before being shipped to the
defendant company, which then filled them with soft drinks and dis-
tributed them to retailers. The waitress stated that she had handled the
bottle carefully and did not know how it had exploded. The trial court
allowed her the benefit of the doctrine of res ipsa loquitur (the thing
speaks for itself), thereby compelling the Coca-Cola company to come
forward with evidence to rebut a presumption that it was not negli-
gent. The defendant showed that it regularly checked the pressure in
the bottles and made visual inspections for defects in the glass, but
the jury found for the plaintiff. On appeal a majority of the Supreme
Court held that the waitress could receive the benefits of res ipsa
loquitur and was entitled to recover. Traynor concurred separately.

A comparison of Prosser's 1941 treatise with Traynor's Escola con-
currence illustrates the heavy reliance placed by Traynor's opinion on
academic literature. In his 1941 edition Prosser had, as noted, cata-
logued reasons why strict liability was an attractive theory for defective
products cases. Prosser had maintained that "the consumer is entitled
to the maximum of protection at the hands of some one, and . . .
the producer, practically and morally, is the one to provide it." 61

"Public policy demands," Traynor said in Escola, "that responsibility
be fixed wherever it will most effectively reduce the hazards to life
and health inherent in defective products that reach the market." 62

The producer, Prosser had argued, was "best able to distribute the
risk to the general public by means of prices and insurance." 63 "[T]he
risk of injury," Traynor pointed out, "can be insured by the manu-
facturer and distributed among the public as a cost of doing busi-
ness." 64 "Even with the aid of res ipsa loquitur" Prosser had claimed
that difficulties of proving negligence existed for the injured con-
sumer.65 "An injured person," Traynor asserted, "is not ordinarily in
a position to ... identify the cause of the defect . . . even by the
device of res ipsa loquitur." °°
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A "series of warranty actions carrying liability back through re-
tailer and jobber to the original maker" produced "wastefulness and
uncertainty," Prosser had argued.07 Warranty procedure for Traynor
was "needlessly circuitous and engender[ed] wasteful litigation." ea

Warranty cases extending liability to the consumers were noteworthy,
Prosser felt, for "considerable ingenuity in evolving theories," includ-
ing a theory that warranties ran with the goods; that dealers assigned
the warranties of their producers to consumers; that "a third party
beneficiary contract" was "made with the dealer for the benefit of the
consumer"; and that the manufacturer was allegedly negligent.09 "In
the food products cases," Traynor noted, "the courts have resorted to
various fictions to rationalize the extension of the manufacturer's war-
ranty to the consumer: that a warranty runs with the chattel; that the
cause of action of the dealer is assigned to the consumer; that the con-
sumer is a third-party beneficiary of the manufacturer's contract with
the dealer. They have also held the manufacturer liable on a mere
fiction of negligence." 70

Warranty was, however, "originally a tort action," Prosser had
pointed out, and "a return to the tort theory is still possible." It
seemed "far better to discard . . . warranty and impose strict liability
outright in tort as a pure matter of social policy." Prosser quoted a
1912 New York decision with approval: "[t]he remedies of injured
consumers ought not to be made to depend upon the intricacies of
the law of sales." 71 "An action on a warranty 'was, in its origin, a
prior action of tort,'" Traynor argued, and the proper view was that
"the warranty of the manufacturer to the consumer in the absence of
privity of contract rests on public policy . . . The right of a con-
sumer . . . does not depend 'upon the intricacies of the law of
sales.'"72

Finally, Prosser placed two qualifications on his espousal of strict
liability: "the liability should . . . extend only to normal injuries,
and the injured plaintiff must still trace the defect to the defendant." 73

Traynor, at the close of his Escola opinion, stated that "the manu-
facturer's liability should . . . be defined in terms of the safety of the
product in normal and proper use, and should not extend to injuries
that cannot be traced to the product as it reached the market."74 The
striking parallel between the two sources was completed by their use
of authorities. Prosser based his advocacy of strict liability in part on
the fact that it had "met with the approval of every legal writer who
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has discussed it," 75 citing articles by Rollin Perkins,76 Lindsey Jean-
blaric,77 Lester Feezer,78 Edwin Patterson,79 and George Bogert and
Eli Fink.80 Traynor's battery of academic citations in Escola included
each of those articles. And both authors argued the relevancy of crim-
inal statutes prohibiting the manufacture of defective food or drugs.
Prosser stated that such statutes "generally have been construed to
impose an absolute . . . liability in a tort action by the injured con-
sumer"; 81 Traynor stated that "[statutes of this kind result in a
strict liability of the manufacturer in tort to the member of the public
injured." 82

Traynor relied particularly on Prosser's work in his opinions; the
strong parallels between Escola and Prosser's 1941 treatise should not
be taken as an effort to diminish the significance of Traynor's accom-
plishment. It was one thing for Prosser to collect authorities, marshall
reasons, and argue for strict liability in the abstract; another for
Traynor to show, through an impressive synthesis,of case law and
academic writing, the apparently obvious advantages of strict liability
treatment for defective products. Traynor's Escola opinion came at a
time when strict liability theory was in an embryonic state; he gave it
a model for practical application. Like MacPherson, Escola was one
of those cases that helped recast thinking about an entire area of tort
law. Traynor's opinion shifted inquiries from the proper theory of
liability in the defective products area—the logic of strict liability in
tort overwhelmed that of negligence or warranty—to inquiries about
the limits of the strict liability principle. As a consequence of his
Escola concurrence Traynor became identified as the leading judicial
strict liability theorist of his time.

Five years after Escola another exploding bottle case came before
Traynor's court, and again he concurred separately. In the case,
Gordon v. Aztec Brewing Co.,83 a proprietor of a cafe was trans-
ferring a beer bottle from its case to a refrigerator when it exploded,
blinding him in one eye. He sued the bottler. The majority again in-
voked res ipsa loquitur to sustain a jury verdict for the proprietor.
Traynor thought that the facts of the case did not sustain the use of
res ipsa against the defendant, since there was considerable evidence
that the bottle may have been weakened by warehousing operations
after it left the defendant's control. He felt that the use of res ipsa
amounted to "hold[ing] [the bottler] strictly liable not only for defects
in its bottles when they leave its control but also for defects that
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develop in the normal course of marketing procedures." M If so,
Traynor would impose strict liability "openly and not by spurious
application of [res ipsa] rules." 85

Employing strict liability analysis, Traynor saw the Gordon case
as an extension of Escola. In Escola the bottler was also the distrib-
utor, thus no question of the liability of a manufacturer for the acts
of others in the chain of distribution was raised. In Gordon, however,
others in the distribution process had handled the bottle, and the
question was whether the bottler was strictly liable for defects trace-
able to them. Traynor concluded that the bottler should be liable:
"public policy demands that the bottler's responsibility must be mea-
sured in terms of the normal risks attendant upon the handling of
bottled beverages." 8e The bottler could not "shift the responsibility to
provide a product that will be safe in the hands of the consumer by
routing his products through others." 87

Thus far in defective products cases Traynor had announced strict
liability as his governing principle and included within that principle's
reach the acts of agents in the chain of distribution. He had not, how-
ever, persuaded a single member of the California Supreme Court to
endorse his approach. In the next case in the sequence, Trust v. Arden
Farms Co.,88 res ipsa loquitur was again considered by a majority of
the court, which this time found it inapplicable where one Ruth Trust
had set down a half-empty milk bottle on a drainboard. The bottle
broke, cutting her wrists. A majority found that she had not produced
sufficient evidence to show that any defect in the bottle had occurred
before she received it. The majority distinguished Escola and Gordon
on the ground that the milk bottle had remained in Trust's refrigera-
tor for four days after it had been delivered, and the defect might have
been caused by it being handled in that interval. Trust had sued both
the bottle manufacturer and the milk company; the majority dismissed
her case against both.

Traynor, in a separate opinion, agreed that there was no evidence
that the bottle was defective when it left the manufacturer's control,
given that several months had elapsed between the time the bottle
was delivered from the manufacturer to the milk company and the
time that it was delivered to Trust.89 He did not regard the milk
company as part of a chain of glass product distribution, since the
company was in the milk business, not in the business of making glass
products. Traynor would, however, have applied strict liability against
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the milk company, since he felt that the impact under which the bottle
broke was "mild," that there was no evidence that any other person
in Trust's family had handled the bottle (the bottle contained skim
milk, which only she drank), and that therefore the bottle was defec-
tive when delivered by the milk company to Trust.90 He repeated his
reasoning in Escola and Gordon: enterprises should "incur an absolute
liability when an article that [they] have placed on the market, know-
ing that it is to be used without inspection, proves to have a defect
that causes injury to human beings." 91

Traynor was again the sole proponent of a strict liability approach
in Trust. But four years later, in Greenman v. Yuba Power Products,92

he imposed strict liability on a manufacturer of a defective power tool
with the unanimous consent of his associates. The triumph of Tray-
nor's views was in part a function of personnel changes: three new
justices sat on the Greenman court. Three others, however, joined
Traynor's position where they had shown no previous inclination to
do so. Their shift may have been a result of the significant publicity
given by Prosser and other scholars to the supposed "trends" toward
judicial extensions of strict liability for the benefit of injured con-
sumers in defective products cases.93 In his Greenman opinion Traynor
said that, "[w]e need not recanvass the reasons for imposing strict
liability in the manufacturer. They have been fully articulated," 94

and then cited, in addition to cases in other jurisdictions, Prosser's
1960 article "The Assault Upon the Citadel," Harper and James's
treatise, and his Escola concurrence.

In Greenman Traynor gave a clue to the core of his attraction to
strict liability in the defective products area. Noting that the liability
did not arise out of contractual relations but was imposed by law,
thereby making notice requirements inapplicable, Traynor quoted a
distinction made by Prosser between ordinary commercial relation-
ships and the standard consumer products liability case. "As between
the immediate parties to [a] sale . . . notice requirements [were]
sound commercial rule[s]"; "as applied to personal injuries, and . . .
to remote seller[s]," they became "booby-trap[s] for the unwary." °5

The purpose of strict liability in consumer defective products cases,
Traynor felt, was "to insure that the costs of injuries resulting from
defective products are borne by the manufacturers that put such pro-
ducts on the market rather than by the injured persons who are power-
less to protect themselves." The "powerlessness" of the untrained con-
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sumer was as vital a part of the rationale for strict liability as the
efficiencies achieved through spreading losses.

Reflecting on Traynor's products liability sequence, every case in
which he advocated the imposition of strict liability can be viewed as
a case in which the injured person was "powerless": incapable of dis-
covering the defect himself, inclined to assume that such products
would not be defective, unacquainted with the procedures whereby the
products were tested, and unaware of the process by which the pro-
ducts reached him.98 The manufacturer, on the other hand, either knew
or was in a position to know about each of those features of his
product. If soda bottles regularly broke at the warehouse, as a witness
for the defendant in Gordon testified,97 the manufacturer was in a
position to know of that fact and to choose whether to subject the
bottles to further tests before distributing them to consumers. Persons
using soda bottles, on the other hand, were unlikely to know of the
fate of bottles in warehouses. In general, manufacturers of products
saw them in mass: they were in a position to become cognizant of de-
fects that occurred or pitfalls that were attendant upon their distribu-
tion. They were therefore better able to assess their potential for
dangerousness than were consumers. They could even insure them-
selves against regularly recurring risks if such developed. Consumers
often only knew that they came in contact with a product and became
injured in so doing.

Equal access to information about risks thus emerges as a central
principle distinguishing Traynor's products liability cases from his
landowner cases. While both sets of cases -involved enterprises that
were in a position to spread or shift their liability costs through in-
surance, parties injured by landowners were in some instances as
cognizant of the risks as were the landowners. A patron of a restaurant
would be as aware of the risks of an overhanging ceiling as the
restaurant owner; neither a landowner nor a domestic employee would
have any information about the riskiness of a stair railing with latent
defects. A construction company using a sand pile in its excavation,
however, would be better informed about the risks inherent in such
an object than a ten-year-old child. The general negligence standard
that Traynor finally settled on in the landowner area allowed for the
consideration of access to information about risks: "interest-balancing"
involved such a consideration. Strict liability analysis, on the other
hand, supposedly abandoned interest-balancing, thus it is possible that
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when Traynor employed strict liability analysis he assumed that access
to information about risks was essentially available only to the de-
fendant.

Traynor's strict liability decisions after Greenman are suggestive in
this regard. In Vandermark v. Ford Motor Co.98 a new car driven by
Chester Vandermark suddenly swerved sharply to the right, veered off
the road, and hit a light post, injuring Vandermark. Vandermark
produced expert testimony, which suggested that the swerving was
caused by a failure of one of the pistons in the car's master cylinder
that affected the brake fluid and caused the car's brakes to malfunc-
tion. Vandermark had bought the car from a dealer, Maywood Bell
Ford, which made final inspections and adjustments before delivering
the car to consumers. Vandermark sued both Maywood Bell and the
Ford Motor Company.

After Greenman, the case was a straightforward one, with Traynor
holding Ford Motor Co. strictly liable for the injuries caused by the
defective piston and Maywood Bell also strictly liable because it was
"an integral part of the overall producing and marketing enterprise
that should bear the cost of injuries resulting from defective pro-
ducts." " The defendants could "adjust the costs of [protecting in-
jured consumers] between them in the course of their continuing busi-
ness relationship." I0° Contractual disclaimers made by Maywood
Bell to Vandermark were immaterial, since Maywood Bell's liability
was in tort. The significance of the case was principally in opening
up claims against members in the chain of a manufacturing enter-
prise when a defective product had passed through their control. This
made it easier for injured consumers to bring lawsuits in the defective
products area.

Vandermark was a clear instance where the manufacturer's and
dealer's access to information about the risks of a defective piston
were greater than that of the consumer. Vandermark had in fact
noticed the car pulling to the right on another occasion and had
apparently called the incident to the attention of one of Maywood
Bell's representatives. Vandermark was, Traynor assumed, in no
position to know that the car's pulling to the right on that occasion
suggested a defective piston that ultimately would cause it to veer off
the road. Ford and Maywood Bell, on the other hand, were in the
business of manufacturing and servicing cars.

The next Traynor opinion, Seely v. White Motor Co.,101 involved
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another defect in an automobile. But Traynor regarded the case as
distinguishable from Vandermark and inappropriate for strict liability
treatment. One Daniel Seely, whose business was heavy-duty hauling,
purchased a truck manufactured by the White Motor Company. The
truck developed a tendency to bounce violently and was repeatedly
returned to the dealer for corrective repairs. Over an eleven-month
period sixteen different types of alterations were made to the truck,
but the bouncing continued. On one occasion the brakes failed and
the truck overturned, causing about $5,000 worth of damage to the
truck. Seely, who was not hurt in. the accident, eventually stopped
making payments on the truck, which was repossessed by the dealer
and resold.

Seely sued the dealer and the White Motor Company for damages
from the accident, damages related to the purchase price of the truck,
and profits lost when the truck was out of service. His suit was based
both on express warranties and on strict liability in tort. The trial court
dismissed Seely's claim against the dealer without prejudice and found
White Motors responsible for the price of the truck and lost profits
under a warranty theory. The trial court found that Seely had not
shown that the bouncing caused his accident, and thus could not re-
cover damages related to it.

Traynor's opinion on appeal was as activist and broad-ranging as
any in his career. He agreed with the trial court that White Motors
had made express warranties of fitness and merchantability on the
truck, even though Seely believed that the warranties had been made
by the dealer.102 He found that lost profits were contemplated by the
warranty remedies of the Uniform Commercial Code and that the
damages were not excessive.103 He denied recovery for physical dam-
age to the truck in the accident, finding no causal connection between
the defect in the truck and the brake failure.10* He then considered a
strict liability theory of recovery, even though it was now unnecessary
to the decision of the case, and found that strict liability developments
in California had not supplanted the law of sales in cases where defec-
tive products had caused economic loss rather than personal injury.

Traynor's discussion of strict liability appeared to spring from an
interest in clarifying the relationship between the Escola-Vandermark
sequence of products liability decisions and the Uniform Commercial
Code. If so, Seely was not the best case in which to attempt such a
clarification, since express warranties existed and a strict liability
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rationale was not necessary for recovery. A dissenting judge said that
Traynor's comments on strict liability had been made "unnecessarily
and gratuitously," and that they amounted to an "advisory opinion." 105

Moreover, Traynor addressed some issues, such as the applicability of
strict liability to physical injury to property, which had been disposed
of on other grounds. The general effect of Seely was to expose Tray-
nor's interest in boldly venturing into unsettled areas of products
liability law and "cleaning them up." That capacity for boldness, which
had produced a classic opinion in Escola, caused Traynor some dis-
comfort in Seely.

Traynor first argued that "the history" of strict liability in tort indi-
cated that the doctrine "was designed . . . to govern the distinct
problem of physical injuries." While each of the cases in the Escola-
Greenman-Vandermark sequence had involved physical injury, noth-
ing in Traynor's opinions in those cases focused on the necessity of
separate doctrinal treatment for physical injuries. The two rationales
repeatedly expressed in those opinions were the ability of product
manufacturers to spread the costs of injuries and the "powerlessness"
of consumers with respect to information about the risks of defective
products.

The next set of arguments advanced by Traynor for limiting strict
liability treatment to physical injuries was that "although the rules of
warranty frustrate rational compensation for physical injury, they
function well in a commercial setting." loe He maintained that Seely
was in the business of hauling and that the economic losses suffered by
businessmen ought to be adjusted by the law of sales and the "practical
construction" of sales agreements. But while Seely used his truck in
his business, he did not own a fleet of trucks or buy them regularly.
Traynor's assertion that he "could have shopped around until he found
the truck that would fulfill his ... needs" 10T would apply to any
consumer of automobiles. Thus Traynor was apparently suggesting in
Seely that a salesman who used his car for business purposes could
not recover lost earnings if a defect in his car had damaged it and
made it impossible for him to work.

Most troublesome of all, perhaps, was Traynor's suggestion that
had Seely been able to show that the bouncing tendencies of the
truck had caused it to overturn, he would have been able to recover
in strict liability for damage to the truck. "Physical injury to property
is so akin to personal injury," Traynor claimed, "that there is no
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reason to distinguish them." 10S This left him with a bewildering set of
rules regarding defective products. Suppose that a rug contained a
hidden defect in its fibers. If a consumer who invested in rugs bought
that rug from a dealer, and the rug began to unravel, he could not
recover for the loss of his prospective investment' unless the dealer had
expressly warranted the rug to be free from defects. On the other hand,
if the defect in the rug made it combustible, and it ignited, injuring
the consumer, he could recover in strict liability in tort. Moreover, if
the flames from the rug destroyed a chair in the consumer's house, he
could recover for the value of the chair.109 Traynor claimed that his
suggested rules did not "rest on the 'luck' of one plaintiff in having
an accident causing physical injury," no but they seemed to rest on
just that fortuity.

Despite Traynor's overreaching in Seely, the case is a good one to
illustrate his efforts to restrict strict liability to those areas where a
true inequality of access to information about the risks of defective
products existed. Traynor regarded the plaintiff in Seely as someone
other than a "powerless" consumer. He knew the nature of his business
and the demands hauling made on his trucks; he could select trucks
with that in mind. To the extent that long-distance hauling put un-
usual stress on trucks, the plaintiff in Seely was arguably as conversant
with the risks such stress induced as was the truck manufacturer. The
plaintiff in Seely thus was distinguishable from the plaintiff in Vander-
mark, whose use of the Ford made no special demands on it and
could not have been expected to be aware of the risks of a defective
piston. Seely therefore fits Traynor's pattern of reserving negligence or
warranty treatment for those cases where a rough parity of risk antici-
pation existed, and promoting strict liability analysis in those cases
where an injured person was truly "powerless."

Locating Traynor in Time

Traynor's career as a Torts theorist produced a distinctive blend of
activism and traditionalism. With Traynor we see the field of Torts
in its mid-century phase: a blend of private relationships and public
concerns, in which the duties of private citizens could be imposed by
public policy and the relationship between manufacturers and con-
sumers could be regarded as a matter of public concern.

We see also in Traynor the maturing of a judicial stance that took
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for granted the significance of academics as lawmakers and openly
based results on "extrajudicial" considerations. Whereas Cardozo,
even in cases arbitrarily limiting the liability of municipal water com-
panies for losses due to fire,111 never mentioned insurance, as if to do
so would disturb the integrity of the common law, Traynor remarked
that "the consuming public [should not] pay more for their products
so that a manufacturer can insure against the possibility that some of
his products will not meet the business needs of some of his cus-
tomers." 112 Whereas Cardozo's academic citations were dwarfed by
his use of more orthodox materials, such as common law precedents,
Traynor rarely extracted principles from case analysis and very
regularly found them in academic literature.

Yet another characteristic of Traynor was his impatience with
doctrinal confusion, with "oscillating" jury verdicts, and with overlap
between the spheres of influence of common law subjects. Like
Cardozo, he had an urge to mark out the governing principles of an
area of Torts in a clear and orderly fashion; like Cardozo as well this
urge sometimes led him to overly broad pronouncements that could
be perceived as unnecessary and gratuitous. Cardozo's anxiousness to
clarify a confused area of tort law can be traced to his own yearning
for certainty and his tendency toward dogmatism; with Traynor a
comparable anxiousness can be traced to his confidence in the ability
of properly educated judges to make rational decisions.

Only Traynor's firm confidence in the objective nature of ration-
ality "dates" him as a judge. In his activist conception of judging he
was one of the pioneers of his time and one of the precursors of a
"policymaking" role for judges in tort cases that is now much more
commonly acknowledged, if not universally supported. Traynor was,
in some respects, the state court equivalent of a "Warren Court" judge,
committed to using his powers as fully as possible to promote social
policies in which he believed and to reorient the common law of
California in directions he thought rational and desirable. While social
attitudes in the nation have changed since the tenure of the Warren
Court, judges have shown no disinclination to abandon their role as
activist policymakers. Nor does that role seem inconsistent with pre-
vailing conceptions of how judges ought to comport themselves, a
current absence of confidence in public officials notwithstanding.

Traynor's conception of tort law as a hybrid of "private" and
"public" issues seems also to have retained its relevance. There was a
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recurrent tension in Traynor's tort decisions between comprehensive,
policy-oriented, "public" solutions to tort issues, of which strict lia-
bility theory is an example, and ad hoc, doctrinally oriented, "private"
solutions, exemplified by negligence theory. That tension is a defining
feature of current tort law; Traynor's inclination to let the two types
of solutions coexist is still a viable, though not uncontested, approach
to contemporary tort theory.

Where Traynor appears, to this observer, as a man of "his time," as
distinguished from "ours," is in his belief that the "primary internal
characteristic of the judicial process" was that it was "rational." m

One may argue, of course, that if Traynor's decisions were motivated
by his reading of the equities or his sense of fairness, those feelings
were irrelevant once he put words on paper and the doctrinal super-
structure of his opinions was made manifest. But it is one thing to
accept the fact that judges cannot always articulate all their reasons
for arriving at a result—some reasons, one senses, are better for public
consumption than others—and another to claim that the process of
judging is somehow inherently rational, and further that the legal
system in America is based on an inexorable rationality. That type of
claim suggests that for every problem there is a consensual rational
solution and that educated people will sooner or later arrive at it.

To make such a claim, in my view, is to blink the numerous official
decisions of the past decade that were not made through any delibera-
tive consensus and, with hindsight, reveal themselves as the end pro-
ducts of highly challengeable notions of what is "best" for American
society. It is also to invest in persons who happen to hold judicial office
qualities of disinterestedness, impartiality, and wisdom that make
them a singular collection of human beings. I am not uncomfortable
with judges as policymakers, and there is surely nothing wrong with
judges trying to make rational decisions and to find effective reasons
for their results, but there is nothing about the people selected to be
judges or the process of judging itself that suggests to me that the
judiciary has a greater hold on "rationality" than the rest of us.

A theme of this study is that the "consensus thought" of the 1950s,
with which I have identified Traynor, has decisively broken down in
the 1970s, and that the current wave of creative theoretical scholar-
ship in tort law is an effort to articulate some new consensus, or at
least to identify some new starting philosophical assumptions from
which legal subjects can be approached. While Traynor's views of
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judging or of the legal stystem as a whole may no longer be representa-
tive of attitudes in the 1970s, his contributions to tort law can be seen
as raising issues central to Torts scholarship in that decade, issues
that will now be considered in a concluding chapter.



7
The 1970s: Neoconceptualism and the

Future of Tort Law

For those inclined to adopt a cyclical view of history, the course of
scholarship in tort law over the past hundred years might furnish a
source of stimulation. We have seen, emerging in the late nineteenth
century and cresting in the early twentieth, impulses toward the con-
ceptualization of the subject of Torts and the espousal of overarching
theories of tort law; and then, beginning in the early years of the twen-
tieth century and becoming dominant in the 1930s and 1940s, a reac-
tion against conceptualism, an atomizing of the subject of Torts, and a
resistance to comprehensive theorizing. One can also see, beginning
irregularly in the 1960s and gaining considerable momentum in the
1970s, the rebirth of conceptualist perspectives. Literature that can
fairly be called neoconceptualist has begun to dominate recent Torts
scholarship, and while the theoretical offerings of contemporary schol-
ars bear little resemblance as manifestos of social policy to the offer-
ings of Holmes and his nineteenth-century contemporaries, they repre-
sent a distinct break with the intellectual assumptions of the Realists
and the consensus thinkers of the 1950s. Comprehensive, abstract,
generalized theory has reappeared in Torts literature.

The Emergence of Neoconceptualism

If, as this study suggests, the most fundamental assumptions of pre-
vailing intellectual thought at various times are not seriously open
to verification or to challenge, individual theories propounded by Torts
scholars may come under attack in this decade, but the impulse to

211
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theorize will be taken seriously. While the late nineteenth-century con-
ceptualists were eventually to settle on a dominant theory for Torts—
the negligence principle—their modern counterparts have shown no
comparable ability to coalesce. The significance of neoconceptualism
in Torts literature thus far lies in its reaffirmation of the value of ab-
stract theorizing itself, not in the seminality of any of the theories its
proponents have advanced.

It seems worthwhile, therefore, to give some attention to the char-
acteristics and possible sources of neoconceptualism before address-
ing the substance of individual contributions. The distinguishing fea-
ture of neoconceptualist literature, both in Torts and in other legal
subjects, is its relentless preoccupation with abstract theory. The con-
trast between typical law review articles of the 1950s and those of the
1970s is striking. Scholarship from the former period was narrow in its
focus, modest in its goals, and saturated with the conventional pat-
terns of approved professional reasoning of the time, which stressed
careful distinctions between fact situations, explicit attention to logical
analysis, and a thorough marshalling of relevant arguments. Case anal-
ysis was the nub of an article: the scholar appeared as the balanced
voice of reason.

In contrast, contemporary law reviews are filled with articles whose
methodologies are remarkably diverse, whose subject matter is wide-
ranging, and whose focus is often broad and abstract. The articles
are loosely unified only by their regular interest in stating and ad-
vancing a theoretical perspective. At times the perspective comes
from a discipline other than law, such as economics or another of the
social sciences, and in the course of presentation a focus on methodol-
ogy may surface. But the methodology employed is often not the con-
ventional legal analysis of the 1950s, but that of the "foreign" disci-
pline: graphs or tables or charts may replace the dissection of cases.

Nor are authors in "typical" 1970s articles inclined to suggest that
their analyses ought to be confined to the narrow range of materials
they are investigating. Rather than applying an approved general
methodology to a particular area of law, as the "typical" article of the
1950s did, legal scholars of the 1970s often seek to apply an unortho-
dox methodology to a broad area of legal relationships. Their claim is
that this application can produce fresh perspectives, which may ulti-
mately lead to a new theory of a field of law. Their interest seems less
in tracing the theory through its particularized applications than in
stimulating others to consider the perspectives of the theory itself.



THE 1970s: NEOCONCEPTUALISM AND THE FUTURE 213

These contrasts may be overdrawn or stereotyped, but the shift in
scholarly focus is readily observable. It appears as if the inclination of
legal scholars in the 1950s to assume the omnicompetence of a shared
professional methodology has given way to efforts to refurbish the
methodology of legal scholarship with insights from other professions
and disciplines. A "consensus" on what proper professional analysis
consists of has broken down. Further, the object of scholarship in the
1950s was less to develop new or original theoretical perspectives in
law than to reinforce the versatility of a common professional meth-
odology. By contrast, the new directions of scholarship in the seventies
are advanced in the service of theory: one looks to economics or psy-
chology or sociology or history because there purportedly lie new
sources of theoretical insight about the law. When "process" domi-
nates substance, the influence of Realism is apparent; when theory
dominates data, conceptualist impulses have surfaced.

The search in contemporary legal scholarship for illuminating per-
spectives from other disciplines, then, seems more than an academic
excursion. It appears to rest on an inarticulate conviction that the tra-
ditional professional methodologies of legal scholarship have become
barriers to the development of an adequate theoretical perspective in
legal subjects. This conviction flows, of course, from a belief in the
value of theory itself, and the sources of that belief remain to be
explored.

For reasons that are not altogether clear, especially to one living
in the seventies, a loss of consensual values in contemporary Ameri-
can society has stimulated a concern with personal values. A skepti-
cism toward previously unifying cultural values, such as patriotism,
"decency," or "equal opportunity," seems to have fostered a strong
interest in identifying one's own personal convictions and in sharing
them with others. It is possible that the revival of theoretical perspec-
tives in academic literature has some affinity to this trend. The inter-
est in articulating new scholarly theories may be an extension of the
broader interest in generally expressing ideas that stimulate one and
in which one believes. A theoretical focus, in this vein, becomes a form
of communicating a personal statement of values to others. In the
absence of any overriding social or professional consensus about what
values should prevail, one theory may seem as attractive as another;
the effort seems, to be less to insure that the theory is authoritative
than to express it as forcefully as one can.

There are thus some parallels between the neoconceptualism of the
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1970s and the conceptualist impulses of the late nineteenth century.
In both instances a perceived breakdown in solidifying cultural val-
ues contributed to the proliferation of theory in academic literature.
Nineteenth-century theories sought to develop organizing principles to
order a universe that could no longer be explained by religious dogma.
The function of recent twentieth-century theories is less discernible,
but, at least in legal scholarship, the proliferation of theory seems to
be linked to some tacit protest against the confining effects of an
orthodox "lawyer-like" approach to intellectual issues, an approach
which has equated "thinking like a lawyer" with precise speech, "in-
ductive" logical reasoning, skepticism about unsubstantiated value
premises and—curiously, in the eyes of many law students—clarity of
expression under pressure.

Uneasiness with the state of higher education has also marked both
periods. In the late nineteenth century, conceptualism became linked
to reformist trends in legal education: the casebooks of the scientists
not only extracted principles, they altered the mode of classroom teach-
ing. No comparably close link has yet appeared between neoconcep-
tualism and educational reform in contemporary law teaching al-
though dissatisfaction with the "case method" has surfaced.1 .It is clear
that if theoretical perspectives on law continue to be based in the
thoughts of other disciplines, "foreign" material will have to be learned
in the classroom, and orthodox "legal" methods of acquiring knowl-
edge, such as case analysis and socratic dialogue, may not be well
suited to the examination of such material.

Finally, conceptualist impulses in both periods have generated new
patterns in legal scholarship. The late nineteenth-century scientists re-
oriented legal literature and established law professors as lawmakers
through their casebooks, law review articles, and revised treatises,
which amounted to novel modes of communication. Contemporary
law professors, in addition to writing more explicitly theoretical law
review articles, have taken to publishing monographs, in the mode
of academicians in the liberal arts and sciences. The rise of mono-
graphic communication may have profound effects on both the audi-
ence reached by legal scholars and the teaching of law. Mono-
graphs are designed to reach a wider audience than journal articles
and to deal with broader topics: their presence may be seen as rein-
forcing a concern with theory. Monographs, unlike casebooks, are not
designed for socratic teaching. They seek to answer questions rather
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than to ask them and they assume that "learning law" is not entirely
synonymous with developing powers of logical reasoning.

In previous chapters a characterization of intellectual trends in
legal and other scholarship has been followed by discussions of the
impact of those trends on tort literature and subsequently on tort law
itself. A chapter on contemporary developments must necessarily omit
the third of these themes. While the relationship between academic
literature and judicially created doctrinal developments in tort law
has been characterized as symbiotic, academic syntheses have gener-
ally preceded judicial innovations. In the case of neoconceptualist
trends in contemporary Torts scholarship, moreover, the contributions
have tended to be so markedly broad and abstract that their precise
application to the doctrinal state of tort law, while clear enough in
the mass, is more elusive in the individual case. Thus the following
portions of this chapter do not address recent case law developments.
Rather, an analysis of the impact of neoconceptualism on Torts schol-
arship is followed by a theoretical discussion of the future of tort law
in an age where conceptualist impulses are taken to be powerful crea-
tive forces.

The Impact of Neoconceptualism: Recent Torts Scholarship

An index of the current preoccupation with theory in legal scholar-
ship, and a testament to contemporary efforts to broaden the range of
"legal" inquiry, is the fact that the principal distinguishing feature of
new Torts casebook editions in the seventies does not involve, strictly
speaking, an area of traditional tort doctrine at all. The novel quality
of recent casebooks is their tendency to speculate broadly on the func-
tions of tort law as a whole, especially when evaluated against alterna-
tive compensation systems, such as no-fault insurance schemes. This
speculation has been informed by two perspectives not common to
previous Torts casebooks, that of welfare economics and that of moral
philosophy. A selection of prefaces from recent editions of casebooks
illustrates the tendency. One refers to "the emerging issues of economic
theory and behavioral analysis that increasingly will confront lawyers
into the next century";2 another calls for a "critical examination of
fundamental ideas underlying tort liability and alternative systems
for compensation";3 a third, most explicitly, speaks of "fundamental
disagreement about the proper orientation toward [the] subject mat-
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ter [of tort law]," and identifies three competing perspectives: that of
"corrective justice," that of compensation, and that of economic theory.*

A casebook emblematic of recent trends, whose long history vivifies
contrasts among its successive editions, is the 1977 edition of Page
and Robert Keeton's Cases and Materials of the Law of Torts. That
casebook, we have seen, stretches back to James Barr Ames's original
Torts casebook in 1874 and has included among its authors Jeremiah
Smith, Roscoe Pound, Joseph Beale, Edward Thurston, and Warren
Seavey. The 1957 and 1964 editions of the Keeton casebook were
striking in their strong emphasis on numerous discrete cases, heavily
edited, and in their relative absence of conceptual order or theoretical
perspectives. The message of those editions was essentially that con-
veyed by Thurston's and Seavey's 1942 edition, which, as noted, aban-
doned previous subject matter organizations for an unstructured pre-
sentation of diverse, but artfully grouped, appellate cases.5 While the
editors of the 1957 and 1964 editions had become more conscious of
the "study of the legal process in tort cases" 6 and accordingly pre-
sented some cases where courts contrasted their role as lawmakers
with that of legislatures, their intent was clearly to teach methodology
as much as substantive doctrine and to avoid any explicit theoretical
overview of the subject of Torts itself.

In 1971 a new edition appeared, and the editors announced that
they had "substantially reduce[d] the emphasis heretofore given to
negligence law and increasefd] the attention focused on alternatives."
They referred specifically to "the strong impact of economic consid-
erations on tort doctrine" and the rising interest among legal scholars
in "the influence of ... economic factors" and "the potential use-
fulness to judges . . . of theories and methods of analysis current
among economists." 7 By 1977 their comparatively narrow considera-
tion of economic theory as it related to no-fault automobile insurance
programs had broadened to a discussion of the "moral, economic and
social premises" 8 of compensation systems generally. The discussion
referred to choices, in a decision to compensate one person at an-
other's expense, "between individual-entitlement and social-calculus
premises—between criteria of justice founded on a social cost-benefit
assessment." 9 Excerpts from works on moral philosophy and eco-
nomic theory were presented, to identify "contrasting perspectives that
may help to explain influences in tort law beyond those that are ex-
plicitly examined in judicial opinions." 10
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Given the history of the Keeton and Keeton casebook, a concession
that tort law could be influenced by nonlegal theoretical perspectives
and further that such perspectives had always been implicit in judicial
opinions, was striking. The basic thrust of earlier editions of the case-
book had been that the corpus of tort law, its doctrines and policies,
could be found in judicial opinions, and that by developing an effec-
tive methodology for analyzing those opinions one could pierce to the
core of the subject. This most recent statement by the Keetons now
implies that some sources of tort law can not be found in judicial
language and can be understood only by "a search for unarticulated
premises of decisions." n That search can be aided, the editors sug-
gest, by familiarity with literature from outside the law altogether.

To be sure, the Keetons' attention to "premises" of tort liability
takes up only a small portion of an otherwise traditional common law
casebook, and even this limited discourse was intended, from a peda-
gogic standpoint, to be introduced relatively late in a Torts course. But
the notion that tort doctrine was influenced by inarticulate prevailing
theories of how society ought to be organized involved an analysis of
tort cases that paid little attention to traditional legal analysis. If a
judge, in" a case where an elderly person was injured in a fall on an
unshoveled sidewalk, began his analysis by implicitly assuming that
injured people ought to be compensated and then grounded his opin-
ion in various "duties" owed pedestrians by landowners, the significant
feature of his opinion might be his original assumption rather than his
doctrinal treatment of landowner duties. Yet nothing in his opinion
illuminated that assumption; the judge's language, indeed, minimized
it. No light on the validity of the judge's assumption could be shed by
other comparable opinions advancing other doctrinal propositions; the
light came, somehow, from outside the traditional materials of tort
law itself.

It is possible to see, in this relatively confined feature of one re-
cent Torts casebook, the germs of an approach to tort law highly sub-
versive of traditional conceptions of the subject. From its origins as a
discrete area of law Torts has been identified by a common doctrinal
base whose concepts—negligence, contributory negligence, causation,
assumption of risk, and so on—were understood as entities; their
shape could change but their collective existence provided a common
vocabulary for the subject. Even the attack on tort doctrine launched
by Realists, while it had alluded to concealed value judgments in
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opinions and had stressed the malleability of doctrinal concepts, had
not advocated a search for the "true" grounds of tort law decisions
outside law itself. While some Realists spoke of the psychological di-
mensions of judicial decisionmaking, abstract theorizing about law
ran counter to the thrust of Realism, whose proponents ultimately
seemed interested in narrower and more penetrating analyses of in-
dividual cases. By contrast, an inquiry into the unarticulated premises
of tort law leads one away from case analysis to the realm of social
theory.

It is doubtful that many contemporary Torts scholars would be in-
clined to press a view of their field that reduced to insignificance its
traditional source materials. But it is suggestive that much of the re-
cent scholarship on tort law has not focused on case analysis, or doc-
trinal synthesis, but on the formulation of theoretical approaches to
the entire field of Torts. Two theoretical perspectives are evident in
the recent literature, one based on economic theory and one on no-
tions of "corrective justice."

The most striking feature of the recent literature on Torts that
has emphasized economic theory has been the way that it revises
existing approaches to tort law as a public law subject. Tort law, seen
as "public law in disguise" by theorists of the 1950s and 1960s, had a
regulatory and distributional character: that is, its decisions were
viewed as policy judgments about shifting or spreading the costs of
injuries. Traynor's sequence of products liability decisions, for exam-
ple, can be regarded as efforts by a judge to use tort doctrines to re-
distribute losses imposed on "powerless" consumers, by more power-
ful enterprises. In such a capacity the judge, backed by the Restate-
ment of Torts, becomes a regulator of the market for dangerous or
defective products. An apparent assumption made by Traynor in per-
forming this regulatory role was that a "market" approach to defective
products, whereby producers and consumers define their own legal
rights and responsibilities through contractual relations or customary
practices, is not entirely appropriate for cases where the producer and
the consumer do not have equal information about the risks of a given
product.

Economic theory, as it appears in recent Torts scholarship, begins
with a radically different assumption. Its proponents assume that the
system of tort law can be made more efficient by providing persons
with good information about the prospect of being saddled with the
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costs of injuries, and then either letting market factors determine who
chooses to bear those costs or creating tort doctrines designed to iden-
tify and to place the prospective costs of injuries on persons who can
most cheaply avoid those costs by modifying their behavior. This
perspective is either hostile to or indifferent to a distributional role for
tort law and regards tort law, ideally, as a "private law" field in which
civil wrongs arise primarily from transactions between knowledgeable
parties with good information about risks.

But we have seen that the principal basis for emphasis on the com-
pensatory features of tort law, for the revival of strict liability in such
areas of defective products, and for the idea that tort law could serve
as a regulatory and distributive agent was a perception that the typical
tort claim arose out of an interaction between persons with unequal
power, no previous contractual relations or customary dealings, and
imperfect information about risks. Early and mid-twentieth-century
tort scholars identified tort claims as having those features and argued
that in an interdependent society the costs of injuries were everyone's
responsibility. The public law dimensions of tort law grew from this
perception of social interdependence.

The thrust of recent Torts scholarship emphasizing economic the-
ory, then, is seemingly to return tort law to a deregulated, nondistribu-
tional state whose doctrines are intended to harmonize with and to
facilitate private interactions. Richard Posner, for example, has ar-
gued that the essential purpose of late nineteenth-century negligence
theory was "to maximize the joint value of ... interfering activi-
ties," 12 and that, through its use of contributory negligence as an ab-
solute defense, it achieved that purpose rather well. The prospect of a
negligence suit, Posner maintains, created incentives on the part of
enterprises to make their activities safer, up to the point where the
cost of safety did not exceed the cost of satisfying tort claims. Simi-
larly, the defense of contributory negligence created incentives for en-
terprises to avoid damage to their activities, up to the point where the
cost of avoidance exceeded the cost of damage. Thus the activity of
enterprises tended to be safer, freer from damage, and consequently
worth more. The "dominant function" of negligence was "to generate
rules of liability that [would] bring about . . . the efficient . . . level
of accidents and safety." 13

Moreover, Posner argues, negligence theory was not only compati-
ble with the efficient use of resources, it was more compatible than
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was strict liability. Where a strict liability standard governed interac-
tions between "interfering activities," the injured party had no incen-
tive to avoid damage to his enterprise, since he would not be barred
from recovery by a contributory negligence defense. Only one enter-
prise—the one inflicting the damage—had incentives to increase safety
and reduce accidents; the other had only the incentive to avoid volun-
tary and knowing exposure to the risk of being damaged. If "an im-
portant . . . social value" was "the efficient use of resources" " a
negligence standard in tort law was preferable to a strict liability
standard.

Posner's approach is a good example of the subversive effects of
neoconceptualist theoretical approaches on traditional doctrinal anal-
ysis in tort law. Under Posner's formulation the only prerequisites for
effecting theorizing are acceptance of Posner's assumption that effi-
ciency is an important social value, a rule of tort law that a finding of
negligence on the part of an injuring party shifts the costs of his victim's
injuries to him, and a rule of tort law that a finding of contributory
negligence on the part of the injured party prevents this shift from
taking place. With those prerequisites established, Posner can avoid
all other doctrinal complexities: the status of the injurer and the in-
jured party, the "duties" imposed on one or another by tort law, ques-
tions of "legal" causation, questions of immunity, and so on. The
theory is marvelously simple and seemingly cuts through the obscuri-
ties of doctrinal analysis.

But for Posner's theory to serve as a standard for assessing tortious
conduct the majority of people involved with the tort system have to
act as Posner's theory assumes they will. That is, they have to be
aware that investments in safety will rebound to their legal advantage
and accordingly respond to negligence rules by increasing their invest-
ments in safety. They have to make "rational" analyses of the costs of
preventing accidents and the costs of injuring or being injured. And
they have to be inclined, in the aggregate, to prefer "efficient" inter-
ferences to inefficient ones. But while some enterprises are drawn into
the system of tort law with sufficient frequency so that they have some
realistic basis upon which to weigh the costs of preventing accidents
they cause against the costs of paying tort claims, Posner himself con-
cedes that safety advances in industries do not primarily come in re-
sponse to the rules of tort law.15

Moreover, there are numerous tort litigants with no familiarity with
negligence or its rules, no consciousness of accident prevention, and
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perhaps not even any interest in "utility maximization." It seems
quixotic to think of such persons as rational planners, weighing the
costs of being injured and barred from- recovery in a negligence action
against the costs of accident prevention. A characteristic of tort law
since at least the late nineteenth century has been that its cases involve
random interactions between strangers rather than planned inter-
actions between persons with exchange mechanisms. The suggestive-
ness of Posner's theory is counterbalanced by its highly questionable
starting assumptions.

A perspective from economic theory is also explicit in the approach
of Guido Calabresi, who finds, in contrast to Posner, that efficiency
analysis reveals the superiority of strict liability over negligence as
a general standard for tort law. The primary reason strict liability
analysis is more efficient, for Calabresi, is that it conditions liability
not on a showing of "fault" in a discrete case but on the nature of an
"injuring" enterprise. If an enterprise is the kind that is in a good
position to avoid the costs of accidents cheaply (purportedly by mak-
ing its products safer), then it would presumptively be strictly liable
for accidents it caused unless, for some reason peculiar to the circum-
stances of the accident, it was not in a position to implement its cost-
avoidance.16

Under Calabresi's approach tort law assumes some regulatory role,
since most of the decisions about loss allocation in tort cases are
made before the cases are litigated. Courts (or legislatures) develop
categories of "cheap cost-avoiders" who are in good positions to deter-
mine and minimize the accident costs of their products. Such enter-
prises can assume in advance that they will have to pay for accidents
they cause; thus (if certain assumptions about behavior are made)
they have an incentive to reduce the number of accidents traceable to
their products. When an accident does occur, and litigation ensues,
courts have only two inquiries: which of the interacting enterprises
was the cheaper cost-avoider, and whether that enterprise was actually
in a position to avoid accident costs in the given accident. By this
focus Calabresi's approach allegedly avoids the arbitrariness of a negli-
gence standard, which makes judgments about loss allocation only on
the basis of a showing of fault in a given litigated accident. An enter-
prise "at fault" one time might not be another time: no "statistics
which are meaningful at the category level" can be compiled in a
negligence system.

Were the decision about cost-avoidance capable of regularly being
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made in advance of litigation, Calabresi's approach would seem to
have the advantage of reducing the involvement of the courts in acci-
dent cases. But the approach is not entirely consistent with Calabresi's
stated goals. For example, as Posner points out, a blanket decision
to impose liability on one party (say the manufacturer of a lawn-
mower) rather than another (a consumer injured using it) creates a
disincentive for consumers to use lawnmowers safely and is accord-
ingly inefficient.17 Those cases that are litigated tend to be ones in
which despite the superior cost-avoidance potential of one party, it is
not clear that that party should be liable, either because the circum-
stances of the accident prevented him from exercising his potential
or because the other party significantly contributed to the accident
(such as by exposing himself to danger).

Calabresi's approach is heavily dependent on a determination that
the cheapest cost-avoider was actually in a position to make use of his
advantage in the accident that occurred. This determination seems to
raise the same difficulties that Calabresi associates with negligence: an
"arbitrary" decision is made in a discrete case with no guidelines for
future cases. An enterprise being held strictly liable in one case may
be inclined to make its product safer, but in the next case the enter-
prise may feel that the person its product has injured altered the prod-
uct's composition or otherwise increased risks to himself, and want to
litigate again. Calabresi is thus placed in the following dilemma. If
certain categories of enterprises (classes of cheap cost-avoiders) are
presumptively liable for the injuries their products cause, then persons
injured by them have no incentive to avoid the costs of their own acci-
dents. That absence of incentive reduces efficiency, the rationale on
which Calabresi's approach is based. If, however, enterprises that are
cheap cost-avoider can escape liability by showing that in a given
case they were not able to exercise their potential, a "balancing" pro-
cess occurs, comparable to that in negligence cases, and no reason is
given for preferring the strict liability calculus to that of negligence.
One reason that could be advanced—that a strict liability standard
deters litigation—is inapplicable in the class of cases where "balanc-
ing" occurs.

A more fundamental difficulty with Calabresi's approach is his
assumption that economic theory can be used to formulate standards
of tort liability because "utility-maximization" can best describe the
aggregate behavior of persons in the tort system. Again, there may be
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some instances where such an assumption appears plausible. Manu-
facturers of products, for example, would seem likely to want to make
their products safer if their products were regularly injuring con-
sumers and they were having to pay the costs of those injuries. By
making their products safer, they would reduce their costs of doing
business and maximize the value of their products. But what about
automobile drivers who injure other drivers or pedestrians in acci-
dents? Would they be inclined to drive more safely if they had to pay
the costs of those whom they injured? Here we have moved from the
realm of regularized business operations to the realm (in most cases)
of the uncommon event. Most drivers are not in the business of offer-
ing their cars to a "consumer" public, hoping that the public will use
them safely. Safe driving is a psychological as well as an economic
state, and the association of a past accident with incentives for safety
is much less easily made. A driver may even want to drive more safely
after having been in an accident but be physically or mentally inca-
pable of so doing. The notion that an automobile driver would "avoid
all accidents worth avoiding" and "have only those accidents not
worth avoiding" assumes a "perfect" rational "foresight" that Cala-
bresi himself has called "wonderful" and "fantastic." I8

The question raised by Posner's and Calabresi's theories of tort
law is whether any perspective that assumes such a uniformity of
thought and conduct among the human participants in the tort system
is not flawed at the outset. Even if efficiency is taken to be a para-
mount social goal, problems remain. I take it that neither Posner nor
Calabresi would suggest that persons choosing to be inefficient should
invariably be punished for the choice: there would concededly be
times when efficiency considerations would yield to other values. That
being so, there would be situations resulting in tort litigation to which
Posner's or Calabresi's theories might not apply. But since neither
Posner's nor Calabresi's approach provides any criteria for deter-
mining when efficiency should yield to other values, one is supposed
to assume that a decision for efficiency has presumptively been made.
But if one is concerned about the validity of that decision itself or
about how comprehensively an efficiency standard should be applied,
or whether economic models adequately characterize the bulk of tort
cases, Posner's and Calabresi's theories provide no help.

Perhaps in response to these last concerns, two additional ap-
proaches to tort liability have been proposed that explicitly reject the
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applicability of economic theory to the tort system and emphasize the
importance of "corrective justice" in an individual tort case. While
these approaches insist that justice be measured out on a case-by-case
basis, they propose general standards of tort liability and generalized
criteria for their application.

George Fletcher argues that "justice" in a tort case should be
equated with justice between the parties, not with broader conceptions
of the welfare of the community. Fletcher believes that individuals are
entitled to live in society free from being exposed to the risks of being
injured, and that those who expose others to risks have an obligation
to compensate those others who are injured.18 He would have a general
standard of tort liability turn on the "reciprocity" of risks between
parties in a tort action: the party subjecting the other to the greater
risk of injury must compensate him.20 If the risks are "reciprocal," or
roughly equal in magnitude, no liability attaches.21 Moreover, certain
creators of nonreciprocal risks can be "excused" from having to com-
pensate their victims, if, for example, they can show that they created
a nonreciprocal risk through "compulsion" or "unavoidable" igno-
rance." 22

While Fletcher denies that his "paradigm of reciprocity" is the
equivalent of a strict liability standard, only limited inquiries are made
into the "reasonableness" of a defendant's risk-creating act, and the
simple statement that a defendant's creation of a nonreciprocal risk
caused a plaintiff's injury is sufficient to make out a case for liability.
Fletcher largely rejects notions of "foreseeability" both in the area of
determining liability and in causation. "The paradigm of reciprocity,"
he states, "requires a single conclusion, based on perceptions of simi-
larities, of excessiveness, and of directness."23 Perhaps Fletcher's
test for liability is the equivalent of older notions of tort liability based
on "direct" injuries. Where one creates a "nonreciprocal" risk to an-
other, one acts at his peril.

Fletcher maintains that his approach to tort law is "noninstru-
mentalist." He rejects the weighing of social costs and social benefits
and the use of tort disputes as media "for furthering social goals."24

But a determination of the reciprocity of two risks, which Fletcher
concedes to be essential to his analysis, seems to invite appeal to con-
siderations of social policy. For example, Fletcher posits the case of
two persons, one who owns a dog and the other a cat, and suggests
that were the two animals to injure each other's owners the risks would
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"presumably offset each other." 25 His example embodies a judgment
based on the perceived comparative worth of dogs and cats in society,
not on the entitlements of the two owners. If the dog in question were
rabid and the cat were not, would the risks be reciprocal? Do judg-
ments that call for a dog-cat interaction to be treated differently from
an interaction between a bicycle and a bulldozer rest on justice be-
tween the parties? Or is "justice between the parties" denned in terms
of current social assumptions about the value of various activities?

In one sense Fletcher's determination of the reciprocity of risks does
not differ significantly from Calabresi's determination of whether the
cheapest cost-avoider was in a position to avoid costs effectively in a
given case. While Fletcher uses the language of moral philosophy and
Calabresi that of economic theory, both approaches, at some point,
require a weighing of the "interests" of the parties at stake in a torts
case, based on current conventions about the "value" (in monetary or
nonmonetary terms) of those interests. There are differences, of
course, between the two approaches,2" and for present purposes some
of these differences are significant. Of all the approaches thus far con-
sidered, Fletcher's comes closest, in my view, to capturing what seems
decisively to influence judges in tort cases, the rough scale of equities
between the two litigating parties. Fletcher's notion of reciprocity of
risk can be taken as an expression of equitable balance between tort
litigants. In a subject not marked by recurrent and predictable litiga-
tion, the balance of equities between a discrete plaintiff and a discrete
defendant has regularly been important.

Fletcher's most germane contribution to the perspective advanced
in this study appears in an observation incidental to his central argu-
ment. In discussing the state of tort law before the triumph of the
negligence principle, Fletcher cautions against the "unanalyzed as-
sumption that every departure from the fault standard partakes of the
strict liability expressed in the maxim 'a man acts at his peril'." 2T A
number of points on a continuum between act-at-peril and negligence
can be located, he claims, including making all "direct" injuries ac-
tionable; excusing a direct injury in a given case; excusing direct in-
juries in principle but not excusing the particular injury complained
of; and allowing "reasonableness" to justify a direct injury. This state-
ment comports closely with the argument advanced in Chapter One
that it is erroneous to speak of tort law as having a "standard" of lia-
bility prior to the emergence of modern negligence, since the subject
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of Torts had not been conceptualized and courts and commentators
simply did not think in terms of broad overriding standards of lia-
bility.28

A final significant set of theoretical insights into tort law has re-
cently been made by Richard Epstein. While disassociating itself
from Fletcher's, Epstein's perspective has some similarities with it.2"
He endorses "corrective justice" 30 as the principal goal of tort theory,
rejects "utilitarian" approaches to tort law, and "does not regard
economic theory as the primary means to establish the rules of tort
liability." 81 The principal divergence between Fletcher and Epstein
comes in their treatment of cases where both parties are injured, but
the risks they have created are "reciprocal." Fletcher would not im-
pose liability in such a situation. Epstein, who believes that "the
liberty of one person ends when he causes harm to another," 32 argues
that "even if two risks were reciprocal, it does not follow that neither
party should have his action when injured." 33

Epstein is explicit in wanting to use the system of tort law to "pro-
tect . . . individual liberty and private property" and to "police civil
conduct" by "rectifying changes in entitlements brought about by
impermissible means," measures that he identifies with "corrective
justice." 34 His strategy for achieving these goals is to describe tort law,
in some ideal state, as a complex system of pleadings and presump-
tions, roughly resembling the earlier writ system. Like the writs, Ep-
stein's pleadings are intended to serve as substantive rules of tort law:
failure to plead successfully defeats one's claim. The failure, how-
ever, comes under Epstein's system not from technical deficiencies in
language but from judgments on the substantive worth of a given
"plea," which is the equivalent of a claim or a defense. Pleadings, in
Epstein's theory, apparently serve as heuristic devices for introducing
his substantive arguments.

Epstein's standard of tort liability is strict, most akin to acting at
one's peril. He justifies this standard by arguing that one presumptively
has a tort claim when one can show that another has caused him in-
jury, since people have a right not to be injured. While some conduct
causing injuries can be excused, it cannot be justified through "bal-
ancing" considerations of social utility; hence strict liability is the fair-
est standard. In defining "cause" Epstein does not refer to "legal" or
"proximate" causation, nor to the traditional "but for" test for factual
causation. He attempts to use cause in a way that combines notions
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of factual reasonableness and sound policy. Proof of causation is made
out on a showing that a defendant used force directly on a plaintiff,
frightened a plaintiff, compelled another to use force or to frighten a
plaintiff, or exposed a plaintiff to "dangerous conditions." 35 These
"paradigms" of causation for Epstein avoid the factual absurdities of
the "but for" test, where literal application would produce excessive
causal links, and also avoid the need for an arbitrary concept like
proximate cause, whose purpose, Epstein feels, is only to limit liability
by confining the ambit of "but for" causation.

Having established that a defendant has caused him harm by in-
voking one of the paradigms, a plaintiff creates a presumption in
favor of his recovery. A defendant can then assert various defenses.
Some defenses—necessity, compulsion, insanity, infancy, "best ef-
forts," and mistake—Epstein regards as insufficient, since they repre-
sent efforts by the defendant "to shift the costs of his own problems
onto the shoulders of the plaintiff." 36 The plaintiff, Epstein argues, is
not responsible for the defendant's problems; it is not fair to use those
problems as a basis to deny him recovery. Other defenses—causation,
assumption of risk, plaintiff's trespass—Epstein regards as sufficient,
either because they demonstrate a plaintiff's contribution to his own
injury (causation and assumption of risk) or because the protection
of a defendant's property can sometimes override the protection of a
plaintiff's liberty (plaintiff's trespass). The defenses are not absolute: a
plaintiff can show that some causal connections are weaker than
others, or that joint causation is possible, or that he was compelled to
assume the risk by the defendant, or that he was invited to come on
the defendant's property.

In Epstein's ideal tort system a plaintiff asserts that a defendant has
caused him harm, employing one of the paradigms of acceptable
causation. A defendant pleads a defense; if all his defenses are dis-
missed as insufficient, the plaintiff wins. If one or more of his defenses
is sufficient to rebut the plaintiff's presumptive recovery, the pleadings
continue. The plaintiff then may plead that the defendant's defenses,
while sufficient in principle, are insufficient in this instance because of
additional factors (compulsion, invitation, etc.). By doing so the
plaintiff reestablishes a presumption of recovery on his behalf, and the
defendant again tries to rebut it, by showing, for example, that the
plaintiff could have reduced his own injuries.

Epstein's theory is not simply designed to include the kinds of cases
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that traditionally have been treated by recourse to a negligence or to
a strict liability standard. He also argues that intentional torts can be
anlayzed through his approach. Intentional torts appear in the "third
stage" of Epstein's ideal system of pleadings, where the intent of the
defendant is used by the plaintiff to reply to the defendant's defense
against causation. In an example given by Epstein, a defendant hits a
plaintiff (a presumptive case for recovery by the plaintiff is estab-
lished); the plaintiff hits the defendant back (a defense); the plaintiff
shows that the defendant intended to hit him (a reply). The introduc-
tion of intent into the pleadings invites further stages: a defendant can
counter that he was justified in hitting the plaintiff in order to defend
himself; a plaintiff can argue that even though privileged to use self-
defense, the defendant used excessive force; a defendant can contend
that he used the minimum force he could to protect his own interests.37

Through these staged pleadings, Epstein argues, the issues at stake in
case are narrowed and joined.

The probable purpose of Epstein's system of pleading, as noted, is
to serve as a heuristic technique for exposing the extent to which a
negligence standard of tort liability lumps together a whole series of
elements, giving no particular weight to any of them, under the head-
ing of "reasonableness." Epstein is concerned that a reasonableness
standard delegates too much power to judges to make decisions in-
volving individuals on the basis of a calculus of social values. His
system of pleading allows one to isolate (rigidly) the different ele-
ments in a tort action, to gain some sense of their relative importance,
and to make more precise judgments about them. From this perspec-
tive, Epstein's approach is a valuable corrective 'to the tendency of tort
law to formulate doctrines and tests notable for their vagueness.

But for all of Epstein's rigor and precision, his analysis is not able
to avoid the kinds of "balancing" among social interests that he criti-
cizes in negligence theory. In the case of a homeowner who severely
injures a social guest in ejecting him from a party, for example, Ep-
stein's system converts a tort claim by the guest into precise, measured
stages, separating the causation issue from the intent issue, that issue
from the issue of self-defense, and the self-defense issue from the issue
of how much force is permissible in defense of oneself. But ultimately
such cases turn on a social judgment of how much leeway society
wants to grant to homeowners to protect their property. A social in-
terest in prohibiting the intentional infliction of violence on others con-
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fronts a social interest in preserving the autonomy of landowners. "In-
tent," "consent," "excessive force" and other terms of art relevant to
such cases are merely devices for permitting the interests to be bal-
anced. Epstein's system does not eliminate this balancing, it merely
rearranges it into orderly "stages."

Moreover, Epstein's system of pleas can at times contain its own
inarticulated balancing, as his discussion of child trespasser cases re-
veals. Epstein argues, sensibly in my view, that infancy cannot be re-
garded as a complete defense in tort law since a person injured by an
infant's torts is in no way responsible for the infant's diminished
capacities.38 But then Epstein argues that infancy should not be a
justification for being exposed to dangerous substances in child tres-
passer cases.39 Where strict liability serves as a comprehensive stan-
dard for tort law, no question of "duties" or their absence exists: an
injured child can create a presumption of recovery once harmed. That
presumption, under Epstein's system, would be rebutted by a land-
owner's showing that the child trespassed. The child would then estab-
lish his infancy, which Epstein would disregard. But why? It is one
thing to refuse to allow one's diminished capacities to constitute a
defense to an injury to an innocent and another to refuse to allow them
to obviate what is in effect an assumption of risk defense. If a child
does not possess the capacity to expose himself knowingly to risks,
why should that fact be ignored? It seems that Epstein would ignore
it because of his belief in the autonomy of landowners: a trespasser
violates that autonomy. But by ignoring infancy in child trespasser
cases Epstein is making his own social judgments, doing his own "bal-
ancing." He also is apparently violating his own principle that "the
liberty of one person ends when he causes harm to another." 40

To summarize, I find the principal theoretical contributions of Torts
scholars in the 1970s ample testament to the intellectual capacities of
those scholars but flawed as comprehensive approaches to tort law.
My difficulties with professors Fletcher and Epstein are perhaps less
severe than those with professors Posner and Calabresi. The former
pair of scholars has not convinced me that their approaches ade-
quately respond to the problems with negligence theory that they
identify. Fletcher avows that his approach is noninstrumentalist, but
then ends up with an analysis whose crucial step seems to be a deter-
mination of the reciprocity of risks. That step seems to leave consider-
able room for instrumentalist considerations to come into play. Epstein
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fears excessive "social-calculus" decisions by judges, but does not
leave me sanguine about the prospects for such decisions being elimi-
nated by his system of pleading, which is, after all, to be administered
by the judiciary. Moreover, Epstein's notion of "corrective justice"
may not be everyone's (witness the child trespasser cases), and he has
not convinced me that his system provides a means for achieving "cor-
rective justice" without some policy judgments. Epstein, I take it,
would not claim that liberty and autonomy never compete with one
another. When those values do compete the reconciliation of their
competing claims often involves more than corrective justice in an
individual case.

In my opinion it is not enough to say of the approach adopted by
Posner and Calabresi that it "has not yet developed any straightfor-
ward set of rules consistent with its own initial premises to govern
even routine cases of harm," or that its implementation would ap-
parently require the use of an "incredibly complex mathematical
apparatus." 41 I simply believe that the assumptions made by economic
theory about the motivations of humans are gleaned from a world that
does not resemble the world of tort claims. It is all very well to fashion
a set of legal rules designed to reflect the "reality" of utility maximiza-
tion and promote the ideal of efficiency if most everyone affected by
the rules accepts that reality and believes in that ideal. But the theory
reduces human judgments to a singlemindedness that seems to me un-
attainable. If the "cheapest cost-avoider" will not invariably seek to
avoid his costs, a search for him becomes somewhat awkward. Even
granted that economic models will function smoothly in a world of
rational maximizers with perfect information, such a world seems
light years away from the universe of tort law.

The Past and The Future: A Summary

If the modes of our time are neoconceptualist, there is a burden on
commentators to theorize, especially if they have been critical of the
theories of others. Theory in this study is inextricably related to history
in the sense that my observations about the current state of tort law
are designed to complement the themes that have surfaced in the
course of the historical development of Torts in America. A place to
start this concluding section, then, is with a recapitulation of some
central themes.



THE 1970s: NEOCONCEPTUALISM AND THE FUTURE 231

Perhaps the central feature of the history of American tort law
has been its tendency to serve as a testing ground for currently dom-
inant intellectual theories. Tort liability did not become synonymous
with fault, for example, because, as some early twentieth-century com-
mentators argued, a fault standard gave greater prominence to moral
judgments than an act-at-peril standard.42 Fault and tort law became
linked at a certain time in American history for reasons that had little
to do with morality. The growth of negligence theory was produced
by pressure for some theoretical superstructure for tort law, given th
conceptualist tendencies of late nineteenth-century educated thought,
and by the congeniality of negligence with limitations on tort liability,
which accorded with late nineteenth-century preferences for letting
losses lie where they fell.

While the scientists assumed that tort law should have comprehen-
sive standards of liability, tort actions had existed for hundreds of
years without such standards. Here the prevailing cast of intellectual
thought was again a crucial influence. In an age where standardless
legal subjects were considered unacceptably chaotic, it was fitting that
Torts should define itself through the development of some central
theory of tortious conduct, which was converted into a standard of
liability. The fact that the theory that was developed happened to be
negligence was fortuitous in the sense that negligence was congenial
to a distinctive intellectual attitude of the late nineteenth century.
Once one posits the existence of that attitude, however, the develop-
ment of a comprehensive standard, and the emergence of negligence as
that standard, become highly likely.

A broadening of the ambit of tort law from a "private" to a "public"
law subject, and a shift in the thrust of tort liability from admonition
to compensation were likewise brought about by changes in social
thought. Torts was originally a subject that was not easily represented
as "private" or "public," since the boundaries between those separable
forms of conduct were not distinct. Many "tortious" activities, such as
assault, battery, or defamation, were punished as much for their
offensiveness to the general public as for their harm to individuals.
The granting of punitive damages in tort actions, similarly, signified a
public dimension of tortious conduct. In the late nineteenth century
Torts became increasingly conceived as a private law subject, not be-
cause it was inherently so suited, but because a sharp line between
"private" and "public" activity was consistent with prevailing social
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wisdom. The emergence of an "objective" standard of liability in
negligence suggested, however, that private actions in a tort suit were
being evaluated with reference to existing public standards of social
conduct. Those who sued in tort, unlike those who sued in contract,
could not limit the measure of their damages: a tort suit was never a
wholly private affair.

The conception of tort law as "public" law that surfaced in the early
twentieth century, then, did not signify a dramatically expanded am-
bit of the subject of Torts. That conception's significance came more
from an associated belief that tort law should function primarily as a
compensation system. But it was not inevitable that tort law should be
concerned with compensating victims of civil injuries; compensation
had probably not been its original purpose and was certainly not
thought to be its central purpose by those who began to teach Torts as
an autonomous common law subject. The compensatory features of
tort law came to be seen as significant, however, once American
society came to be perceived of as an interdependent entity whose
members were responsible for one another. If the lives of injured per-
sons affected the lives of others, so that injuries were a social "prob-
lem," then compensating people for injuries became a paramount
policy goal. The tort system was one existing compensation device; it
had the virtue of having survived over time and of allegedly condi-
tioning compensation on proof of blame worthiness; it was "there" to
be made into a more effective compensation system through liability
insurance and other techniques for spreading and shifting the costs
of injuries. The emergence of tort law as a compensation system was
thus largely fortuitous.

Finally, tort law need not have been thought of as a coherent body
of law at all. The field of "Torts" was originally merely a collection of
writs whose common features were "discovered" by late nineteenth-
century scholars and grouped together into the loose category of civil
wrongs not arising out of contract. In that capacity Torts entered
legal education and became a discrete subject. Soon it was highly
organized, with a philosophical and analytical structure, but that or-
ganization had come from scholars. In the early twentieth century,
much of that organization broke down as the prominence of a negli-
gence standard came to be undermined and a more diffuse reading of
tort "principles" emerged. The atomization of Torts, however, was
also a product of trends in scholarship. Now a new characterization of
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the subject of Torts is developing that resists atomization and seeks to
reformulate general guidelines for tort law. But nothing about the sub-
ject matter of civil wrongs not arising out of contract compels one
organization of the field or another. Tort law could just as well be an
incoherent mass as a tightly knit subject whose elements are arranged
in a "philosophically continuous series." Prevailing conceptions of
Torts have little to do with the nature of the subject itself.

In short, none of the principal features of the currently dominant
conception of tort law—an emphasis on alternatives to the negligence
standard, an interest in the compensation function of tort law, an
insistence that Torts be considered a "public law" subject, a search for
comprehensive theories of tort liability—is essential to the subject.
Radically different features have been emphasized at other times, while
the material of tort law has remained relatively stable. Thus proposals
for emphasizing one or another feature of tort law do not have to
reckon with some inherent tendency in the subject to lend itself to one
theory of liability or another. They have to reckon, rather, with the
prevailing intellectual wisdom of the time.

It may be that the momentum of neoconceptualism is sufficiently
advanced that the short-term future of tort law will necessarily be
associated with the formulation and refinement of some comprehen-
sive theory of liability, whose role in twentieth-century history may be
analogous to that of the negligence principle in its years of dominance.
A theme of this book has been the power of ideas as causative agents,
and I should not want to minimize the potential capacity of neocon-
ceptualism to reshape the subject of Torts. But if it is not too late, I
should like to resist such a tendency. My reasons, which can only be
given brief treatment here, cluster into three categories. The first cate-
gory relates to the tendency of conceptualist thought toward unitary
theories of liability; the second to the interaction of neoconceptualism
and a compensation premise for the tort system; and the third to the
role of academics as lawmakers in a "conceptualized" legal subject.

My view is that Torts is .not a unified subject but a complex of
diverse wrongs whose policy implications point in different directions.
There is first a class of "routine" unintentional injuries (some auto-
mobile accidents, some injuries from defective products, some occupa-
tional injuries, and the like) whose causes are not complex, whose
victims and perpetrators often have liability insurance, and whose
presence in the tort system stems from a search for compensation on
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the part of the injured party. There is then a class of "nonroutine"
unintentional injuries whose settlement is a more difficult process.
Examples are injuries that are very severe and longstanding and whose
cost is therefore very high, or whose causes are highly complex, or
which present genuinely difficult questions about liability. Such "non-
routine" injuries are the type that most often end up in appellate courts
and produce cases reported in casebooks.

There are at least three other classes of tortious wrongs. One is
composed of injuries that are intentionally produced; a second of in-
juries that affect the mental well being or dignity of the victim rather
than his physical state. In the first of these classes are the intentional
torts (assault, battery, and the like); in the second, and overlapping
class, are such torts as privacy, defamation, false imprisonment, and
infliction of emotional distress. Finally, there is a class of civil wrongs
arising out of business relations where the litigants are not contracting
parties, such as misrepresentation, unfair competition, and interfer-
ence with contractual relations.

It should be clear that the basis for tort litigation in these separate
classes of injuries is not always similar. A plaintiff in an intentional or
a dignitary tort case may be able to show only minimal damages, but
may seek to punish the defendant for the humiliation the plaintiff has
endured. The "injury" suffered by a plaintiff in a business relations
case may not be compensable through liability insurance. The purpose
of the lawsuit may be different in each case, and the litigants may be
conceiving of the tort system in different ways.

If this is so, it seems that unitary theories of tort liability run the
risk of a uniform treatment for very different kinds of civil actions.
Under Fletcher's approach to tort law, for example, the reciprocity of
the risk determines liability, without regard to how the risk was
created. But what if the risk were trivial, and the injury nominal (a
stolen kiss), but the risk was intentionally created and the tort system
was asked to admonish? Should that case be treated precisely like the
case of a defective power saw that maims a consumer? Fletcher would
undoubtedly distinguish the cases, but is their distinguishing feature
the reciprocity of risk? Or is it that they enter the tort system with
different purposes, seeking different kinds of redress?

Epstein finds that his system of pleading, if strictly followed, elimi-
nates recovery for the so-called "prima facie tort" of intentional inter-
ference with economic relationships.43 The reason, for Epstein, is
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causation: defendants in such cases have not inflicted force on,
frightened, or exposed plaintiffs to dangerous conditions; nor have
they compelled plaintiffs to do anything against their will. They have
merely induced others to breach their business relationships with the
plaintiffs. To maintain the integrity of his theoretical structure, Ep-
stein is forced to declare these cases not properly within the system of
tort law. Plaintiffs in such cases are using the tort system for a twin
purpose, to recover economic losses and to punish offensive conduct.
Making certain interferences with economic relationships "tortious"
is a way not only of compensating persons injured by the interferences
but of imposing sanctions on the conduct complained of. To sacrifice
the opportunity to sanction such conduct in order to preserve the
purity of a theory of Torts seems a misplacement in priorities.

Beyond that, it seems unnecessary. Why should different classes of
tort actions not be treated differently, despite the conceptual diffi-
culties that arrangement creates? In my judgment standards of tort
liability should roughly approximate the different classes of tort ac-
tions. For "routine" unintentional injuries, I would impose a standard
of no liability: in other words, I would remove such cases from the
tort system altogether. This result is accomplished by no-fault systems
of liability, where victims are compensated by their own insurance in
exchange for forgoing tort claims. No-fault plans traditionally have
limits on recoverable amounts, which tend to return cases of sub-
stantial serious injuries to the tort system. I see no difficulty in extend-
ing the no-fault principle from work-related and automobile acci-
dents, where it is established, to "routine" defective product injuries,
provided such injuries are sufficiently routine to build a statistical base
for insurance purposes. I suspect they may be, and I suspect that the
reason why many "routine" defective product cases now tend to be
litigated is the existence of a strict liability standard in the defective
products area which, as Posner points out, creates little incentive for
consumers to use products carefully.44

It is, of course, not easy to separate the "routine" from the "non-
routine" unintentional accident, and the seriousness of an injury
complained of, as measured by the amount of the tort claim, is a crude
method for making that distinction. But since the injured person who
opts for tort litigation runs the risk of no compensation at all, and the
defendant runs the risk of a substantial judgment against him, one
might surmise that cases where liability, or its absence, is quite clear
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will not be litigated. This suggests that the truly complex case, from
the point of view of tort doctrine, may be preserved for the tort system.

It is difficult to say how much reduction in tort litigation would
result from the implementation of this proposal. I suspect that few
cases where liability or its absence is clear are litigated at present, and
I doubt that many cases where claims are insubstantial are litigated.
The proposal is not designed to reduce court dockets, although that
would be desirable. It is rather designed to reserve a costly, slow,
wearing, and sometimes arbitrary and unjust injury-compensation
system for those accidents that are, by rough measurement, serious and
substantial, and for which responsibility is sharply disputed. Other
types of accidents seem better disposed of by first-party insurance,
which, is, after all, advertised as designed for such a purpose.

My proposal reserves the tort system, then, for "nonroutine" unin-
tentional injuries and for all types of intentional and dignitary injuries.
This means, of course, that the achievement of a unitary theory of tort
liability will be difficult and that tort law will serve purposes in addi-
tion to that of compensation. Both those results are consistent with
my assumptions about the proper role of tort law.

It seems to me that any theory of tort liability—even an "act-at-
peril" theory—involves in its application some "balancing" of vari-
ables that transcend the immediate interests of the parties in "correc-
tive justice." Assume, for example, that a bystander at a construction
site is injured by a cement mixer whose safety equipment did not in-
clude an automatic back-up horn or large sideview mirrors.45 If the
bystander can show that the cement mixer was "defectively" designed,
he can recover, in some states, even though he might have been con-
tributorily negligent in standing in the mixer's path. Strict liability
theory governs, but is its application simply a matter of corrective
justice? The crucial point for determination is the "defectiveness" of
the mixer's design: "defectiveness" inquiries involve consideration of
the relative safety of the industry, the costs of effective design, the
social value of cement mixers, their hazardousness, and the other vari-
ables that go into social judgments of this kind. A strict liability
standard does not end such judgments; it merely shifts their focus
from the "reasonableness" of the mixer's driver to the "defectiveness"
of the mixer's design. There may be other instances, however, where
strict liability appears to foreclose such balancing. Take the case of a
newspaper that mistakenly reports a person to be a professional gam-



THE 1970S: NEOCONCEPTUALISM AND THE FUTURE 237

bier when in fact he is a clergyman. Strict liability might allow the
clergyman to recover if he could simply show that the mistake had
occurred.46

My view is that the particular standard that governs an area of tort
law is less important than the retention of opportunities to balance the
equities in a given case. Negligence, especially comparative negli-
gence, can lend itself to balancing; so, on occasion, can strict liability.
A standard that makes tortious conduct turn on "intent" may not seem
to allow balancing, but it actually does, through the device of puni-
tive damages. Intentional torts, in a sense, constitute a balancing of
the social undesirability of the defendant's conduct against the per-
ceived seriousness of the plaintiff's injury. The "extreme and out-
rageous" test used in the area of intentional infliction of emotional
distress captures the balancing process by insisting that, since emo-
tional distress without accompanying physical injury is perceived of as
less of a tangible "hurt," the conduct creating the hurt be perceived of
as very objectionable.

Much of the "balancing" under multiple standards of tort liability
would involve issues not relevant to compensation, and would be
undertaken by judges. Some scholars have found the "admonitory"
function of tort law old-fashioned, and others have feared entrusting
social policy judgments to judges. It seems to me, first, that there is
something to be said for using tort law as a device for censure and
punishment. Many Torts cases involve actions deliberately intended to
violate the sanctity or privacy of other people or to cause them suffer-
ing. When such actions fall short of criminal conduct, there is little
victims can do to acquire some feeling of recompense except forcing
those who have injured them to pay them money. Compensation is not
always a satisfactory remedy in such cases and sometimes it appears to
be ludicrously unsuited, as where a person with a notorious past has
his or her "privacy" violated by a newspaper and seeks relief. The
privacy is irreparably lost: the victim may become rich, but can no
longer preserve his or her privacy from friends and associates. But in
such cases the tort system is primarily using compensation as a censure
device; its central purpose is to admonish. While such admonitions
may not deter other potential violators, there is something to be said
for a society declaring, through its legal system, that it finds certain
noncriminal conduct reprehensible.

Second, I am not overly concerned that under the present system
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judges are making most of the policy judgments implicit in tort
decisions. There may be certain areas (comparative negligence and
charitable immunities come to mind) where the immersion of judges
in traditional common law doctrine binds them to outmoded positions.
When judicial activism is in vogue, however (as it currently is), even
the self-imposed professional restraints of judges will not bar them
from making wholesale doctrinal changes themselves.47 It seems to me
that since the application of standards of tort liability in a given case
("doctrinal" analysis) inevitably involves policy judgments, judges are
better acquainted with the intricacies of common law subjects than
most other people and no more inherently incapable of making sensi-
ble policy decisions than other groups of persons. Indeed, the alterna-
tive to judicial lawmaking in torts seems to me to be not legislative
lawmaking, although some new legislation has recently appeared,48

but academic lawmaking. Lawmaking by academicians raises some
difficulties that I will presently pursue.

My interest in retaining a significant admonitory function for tort
law is premised on a belief that there is a value in using law to sanc-
tion or to censure undesirable civil conduct, but it also follows from a
sense of the unhappy consequences of an interaction between con-
ceptualist pressures in intellectual thought and a compensatory role
for tort law. Conceptualist impulses, as the late nineteenth-century
experience demonstrates, create pressure for intellectual classification
systems based on comprehensive principles. A standardless tort system
offended against the thrust of late nineteenth-century scholarship;
little by little that system was transformed into one whose central pur-
pose was the admonition of "unreasonable" conduct and whose
governing principle was negligence. A comparable conceptualization
of late twentieth-century tort law might occur, but in that concep-
tualization the primary purpose of tort law would more likely be re-
garded as compensation than admonition and the governing principle
more likely to be strict liability or "no-fault" than negligence.

We have come rather far from the nineteenth-century ethos of
injury, and it is doubtful that letting losses lie where they fell would
be a proposition carrying much current favor. Nonetheless I do not
believe that the tort system is a particularly efficient or fair compensa-
tion device. I would prefer to remove some claims for compensation
from tort law rather than to strengthen its compensatory capacities.
Making compensation the primary goal of tort law fully converts Torts

238
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to a public law subject, encourages the proliferation of liability in-
surance, and generally minimizes the goal of corrective justice in the
individual case. I am not certain that I would want corrective justice
always to predominate in tort law, but it seems to be largely lost in a
comprehensive compensation system, since such a system encourages
decisionmakers to think in terms of classes of risk-bearers rather than
to focus on the equitable claims of discrete litigants.

The strict liability principle likewise encourages the spread of lia-
bility insurance, since those in the business of manufacturing "ab-
normally dangerous" or "defective" products have to seek some means
to protect themselves against the risk of crippling lawsuits. Compre-
hensive strict liability would seem to me to encourage large recoveries,
thereby increasing insurance rates and consequently the cost of prod-
ucts, and also to encourage users of products to regard tort law as their
primary means of redress from injuries. The result of heavy reliance
on tort law as a means of redress might well be congested dockets,
delayed compensations, and the normal run of difficulties associated
with the process of adversary litigation. Some of these problems have
been aired in critiques of the negligence principle; I find little reason
to believe they would be "solved" by a strict liability alternative.

As for no-fault, while I endorse the concept with respect to some
"routine" tortious injuries, I have grave doubts about its effectiveness
as a comprehensive alternative to tort liability. For one thing, no-fault
plans assume the eradication of a fault standard, and I have argued
that fault, especially when used in a moral sense, is an essential in-
gredient of an admonitory conception of tort law. One cannot convert
the law of intentional torts to a no-fault standard and retain its puni-
tive function; neither can one make a comparable conversion with re-
spect to dignitary torts. And if no-fault is not intended to include those
areas, or to affect claims whose dollar amounts exceed a fixed figure,
it is hard to regard no-fault as anything more than a remedial device
intended to facilitate compensation for those tort claims where issues
of punishment and deterrence do not seem at stake. I have no objec-
tions to no-fault being used in that capacity, but think its proponents
have far wider ambitions,4" and I cannot reconcile no-fault as a com-
prehensive principle with my interest in using tort law as a device for
censure and punishment.

The triumph of a comprehensive theory of tort liability is not, of
course, a necessary consequence of nonconceptualism in legal schol-
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arship. At the height of the influence of negligence, pockets of act-at-
peril liability remained. The law of defamation and privacy has been
recently "constitutionalized," as the relevance of First Amendment
concerns to those cases has been realized, and one effect of constitu-
tionalization has been the obliteration of preexisting strict liability
standards for libel and slander.50 But my concern is not so much that
a unitary standard of liability will emerge. It is rather that pressure to-
ward comprehensive theories of tort liability will eradicate the diverse
treatment of different classes of wrongs that I see essential to a sensi-
ble resolution of tort issues. Conceptualism, as a mode of thought, is
impatient with an ad hoc treatment of legal issues, with competing
theories of liability, and with multiple purposes for an area of law. I
think, however, that tort law more closely resembles a shifting mass
of diverse wrongs than a tidy, conceptually unified subject. Multiple
purposes for tort law, multiple standards of tort liability, and individ-
ualized determinations of tort claims reflect the innate character of
the field.

The late nineteenth-century experience also suggests that one of the
consequences of the triumph of conceptualist modes of thought in the
legal profession is the emergence of academics as lawmakers. A pri-
mary goal of conceptualism is the promulgation of general principles
of law, which are "extracted" from the ordinary materials—appellate
cases and, more recently, statutes—of orthodox lawmakers. The ex-
traction and promulgation tends to be done by academics, although
some appellate judges regard an articulation of general principles as
part of their function. The principles, of course, are created by the
extractors: to the extent that an extracted principle retains some vital-
ity and authority, its extractor has functioned as a lawmaker. When
the authoritativeness of extracted principles is taken sufficiently seri-
ously that efforts are made to reorient common law subjects in ac-
cordance with such principles, academics have the opportunity to be-
come full-blown lawmakers. An example is Section 402A of the Sec-
ond Restatement of Torts, articulating the principle of strict liability
for defective products. The draftsman of that section was Prosser;
his advisers, for the most part, were also academicians. Since the ap-
pearance of Section 402A several courts have conceived of the section
as a standard that they regard as applicable to defective products
cases. Some courts have not accepted the standard in every particu-
lar, but many have taken it as a starting point for analysis of the de-
fective products area.61
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When a standard of liability for a common law subject is supplied
by academics, the architects of the standard are making law in a very
full sense. If, because of trends in legal thought, comprehensive stan-
dards and principles are regarded as desirable in a common law sub-
ject, opportunities for academics to make law are increased. There is
nothing inherently invidious about academics acting as lawmakers.
They purportedly have time to reflect on the broad dimensions of a
subject and to concentrate on detailed knowledge of one area of law
without having to consider a number of others in the ordinary course
of their business, as is the case with judges. One could even say that
academics, being housed in a university environment, are more ac-
quainted with current intellectual developments than, say, judges or
legislators. Finally, one could argue, hopefully not entirely seriously,
that the barriers for entry into the profession of law teaching are suffi-
ciently formidable that academics tend to be thoughtful and articulate
people whose chances of being enlightened lawmakers are somewhat
better than those of the average citizen.

All these arguments, however, minimize the fact that law is an au-
thoritative force in American society; that the exercise of authority,
in a democracy, is supposedly consonant with accountability; and that
academics have almost no accountability to the persons who will be
effected by the laws they make. The absence of judicial accountability
has been a theme of recent literature, but when judges are appointed
or elected, people expect that they will be lawmakers, regard them as
public officials, scrutinize their conduct, and in general treat them as
persons who will be occupying positions of power and prominence and
whose theories of law may become influential.52 The prospective ap-
pointment of legal scholars is not comparably regarded. The principal
reason that almost no one talks about the "accountability" of law pro-
fessors is that almost no one expects that they will be functioning as
lawmakers. On the contrary, many people regard an appointment to a
university professorship as the equivalent of the abandonment of one's
opportunities to exert influence in the "real world."

This study has suggested, however, that doctrinal changes in tort
law have to an important extent been created by academicians. The
influence of academics on tort law has ranged from direct and im-
mediate examples (appellate court use of the Restatement of Torts, a
treatise or a law review article as the source of a standard or test of
liability) to more indirect and long-range ones (the evolution of an
extracted "principle" of tort law to prominent doctrinal status in the
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courts). But academic influence has been regular and profound, shap-
ing basic conceptions of civil liability. To say that academics who pro-
pound theories, create doctrines, or extract principles of tort law are
not functioning as lawmakers is to equate lawmaking solely with the
status of the officials charged with that task. But if lawmaking, espe-
cially the judicial variety, is an exercise in persuasion as much as a
declaration of the power of one's office, the sources of persuasion are
important features of the exercise. If included among those sources
are the works of academicians, the academicians cited have contrib-
uted to lawmaking.

In periods where conceptualist modes of thought are influential, as
noted, opportunities for academic lawmaking are expanded. New
comprehensive theories are sought; efforts are undertaken to unify and
synthesize fields of law; appeals to broad principles are made. A diffi-
culty can occur in such times. If the tendency of professionalization
to narrow and refine the corpus of "approved" academic scholarship
unites with the tendency of conceptualist thought to elevate scholars to
prominence as lawmakers, a small and self-reinforcing class of persons
may exert a disproportionate degree of influence. Such appears to have
been the case in the late nineteenth century, when the subject of Torts
was restructured by a strikingly small number of persons.

Professional training in contemporary American life seems inher-
ently susceptible to the selective approval and disapproval of various
intellectual approaches to the subject matter of one's profession.
"Learning the law" not only means being exposed to a body of knowl-
edge but to a set of purportedly authoritative judgments about what
features of that knowledge should be stressed and how that knowledge
should be acquired. Implicit in such judgments are value premises
about becoming educated and living in society generally. It seems in-
evitable that such collective premises should exist, since becoming a
"professional" in American life has become synonymous with special-
ized ("approved" and selective) thinking. But it does not seem in-
evitable, and it seems somewhat troublesome, for the value premises
of professional academicians to affect decisively the contents of laws
that persons outside professional communities are intended to follow.
Academic life can be seen as a narrowing experience: one gains the
time and freedom to think in exchange for the price of having one's
thoughts evaluated by small, self-selected, and self-reinforcing groups
of one's "peers." That is a choice one makes on deciding to become a
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"professional" academician. But accountability to one's peers is not
the same as accountability to the public at large. The expectations of
the public about lawmaking can hardly be said to include the idea
that their lives will be affected by some law professor's theory of tort
liability.

That such an effect nonetheless occurs has been regularly com-
mented upon in this book, but a documentation of the influence of
academics on tort law should not be taken as a plea for an expansion
of the lawmaking role of scholars. On the contrary, part of the reason
I am not unhappy with the current "chaotic" state of tort law, with its
multiple standards for liability, its diverse jurisdictional rules and
doctrines, and its absence of scholarly consensus about theoretical
perspectives, is that I find such chaos an antidote to the tendency
of conceptualist thought to elevate scholars to positions of undue
prominence.

I close by noting that for all the impressive scholarly energies
directed at the unification, simplification, and ordering of tort law, the
field seems to have an inherent capacity to lapse into disorderliness,
inconsistencies and complexities. It seems to me that the recurrent
urge among scholars and judges to make tort law comprehensible, and
the recurrent capacity of the subject to retain its incomprehensibility,
is symbolic of a more basic interaction between law and human be-
havior in American society. Repeatedly in times of crisis, when con-
sensual values seem to have disintegrated and the core of American
civilization to have vanished, appeals have been made to law as a
cementing and ordering force. But law is no more, or less, capable of
achieving order and consensus than those who make it. So long as tort
law, or any other area of law, deals with human problems and is made
and enforced by humans it will embody dissonances and absurdities;
it will resist orderliness and it will regularly defy comprehensibility.
The capacity of law in America to resist serving as an orderly system
of social control is at least as strong as the impulse of legal theorists to
make it so serve.
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