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INTRODUCTION

Legitimacy, Religion, Ethics, and Armed
Conflict Law in Context

DAVID K. LINNAN

The changing nature of war affects the law of armed conflict, at the same time as national

security has now developed an internal as well as an external aspect. Traditional

wars between nation states are no longer the rule. The nonstate actor as a threat has

gained credence (popularly, terrorism and its claimed breeding ground in failed states),

linked in practice to issues of intervention on the territory of states harboring such groups.

In military circles, the idea of armed struggle between modern military forces and what were

formerly called guerillas has now largely been replaced by the terminology of asymmetric

warfare and the concept of intelligence and preventive action interchangeably within

U.S. borders and overseas. And what are the nonmilitary issues overseas, given the accepted

wisdom that problems in Iraq and Afghanistan are not accessible to purely military

solutions?

The genesis of this book lies in an examination of legitimacy, in the broadest sense, in

terms of religion, ethics, and law in conjunction with events in Iraq, Afghanistan, and the

so-called War on Terror. The concerns should not be understood in terms of winning or

losing, but rather what they tell us about ourselves. We cast the net broadly in looking at

the issues from differing domestic and foreign perspectives, because, unusually for the

United States, foreign events seemingly have forced their way into our domestic lives.

With the dual perspective in mind, we initially focus on the domestic issues expressed in

constitutional law terms, as well as support for U.S. foreign policy and public opinion,

while subsequently addressing the international side from the armed conflict law and legal

responsibility perspectives.

The ultimate question may lie in where to strike the balance in opposing national

security to individual liberties and the rule of law, both internationally and domesti-

cally. We address the overlap between religion, ethics, armed conflict, and inter-

national law as well as constitutional law in the context of ongoing events. Broader

issues are visible under domestic and international law in areas like intelligence, recon-

ciliation of civil liberties, dealing with nonstate actor threats, and the permissible

bounds of interrogation, treatment of prisoners, and armed conflict law developments

generally.



We start our examination of the issues on the domestic side. In Part I covering media,

politics, and religion, Lowndes Stephens commences with a review of how public opinion

has changed since September 11, 2001. He looks at polling data on the public’s changing

view over time of the ongoing conflicts in Iraq and Afghanistan as well as the War on

Terror, as it relates to the Bush administration’s performance in the public eye. Not surpris-

ingly, less than favorable developments in Iraq, including casualties, stand in an inverse

relationship to the U.S. political leadership’s performance ratings. Stephens focuses

primarily on domestic public opinion, but crosses over also into foreign public opinion,

particularly unfavorable within the Islamic world, through the lens of public diplomacy.

By contrast, Shahrough Akhavi then examines views within the Muslim world expressed

chiefly in terms of general public opinion, but contrasts them also with the parallel views of

Middle Eastern political and religious leadership. In that sense, he is looking at U.S. public

diplomacy’s challenges from the other end of the telescope. There is some understanding

for U.S. actions in Afghanistan, but the invasion of Iraq is perceived negatively against

the Middle East’s historical experience of external intervention. According to Akhavi,

whether perspectives improve in the longer run will depend on exit strategies, as well as

the evolution of such regional issues as the Palestinian–Israeli conflict.

Janice Love looks finally at groups within the U.S. religious community, specifically

at how the mainline Christian denominations versus evangelicals and televangelists have

differed on the political level in their support for, and analysis under, various just war

doctrines of the Bush administration’s actions in conjunction with Iraq, Afghanistan,

and the War on Terror. The Bush administration’s support for nonsocial policy initiatives

like Iraq, Afghanistan, and the War on Terror also has come from the religious right.

Looking beyond politics, how much of this has to do with doctrinal, religious views?

Beyond the just war tradition, Love examines as yet incomplete attempts among theolo-

gians to articulate doctrinal alternatives on the use of force in the modern world. All of

this casts legitimacy in a different light domestically also, to the extent much of the

U.S. Christian religious leadership, as moral leadership, have not actively supported

U.S. military operations, in Iraq in particular, as “just war” in moral terms.

In Part II covering structural and institutional emphases in constitutional and domestic

law, Norman Bay first explores the basic paradigm shift in terms of executive power,

intelligence activities, and the War on Terror in particular. Beyond 9/11, communications

and individual mobility have changed during the past dozen years in a fashion that

rendered outdated older categories differentiating sharply between foreign and domestic

surveillance. But civil liberties concerns remain a constant, and the problem is how to

balance them in a changed world? Bay speaks as a law professor and former U.S. Attorney,

offering a nuanced view of what would be lost if the rudder swings over too far toward

pure law enforcement concerns.

John Mansfield then explores the issue that the U.S. government is trying to reach into

the Islamic world in a fashion that might run afoul of the first amendment’s religion

clauses, by supporting liberal Islam against perceived religious extremism. This is impor-

tant to the extent the War on Terror is seen as a longer exercise requiring engagement with

the Islamic world. But are there constitutional constraints abroad if the U.S. government

supports institutions like religious schools? Or do foreign affairs and national security

concerns trump traditional American concern about any government involvement with

religion?

Michael Hurley finally addresses, from the perspective of the 9/11 Commission and its

successor 9/11 Commission Public Disclosure Project, the unfinished business of
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reforming intelligence oversight in the Congress. It is an intellectual companion piece

to the Bay chapter because of the conviction that, as the legal authority of intelligence

agencies increases as a result of post-9/11 reform legislation (particularly authorization

of domestic activities), unified and more effective oversight would both preserve civil

liberties, and longer term increase intelligence agencies’ effectiveness and legitimacy.

The problem is that simply expanding executive authority is an insufficient answer to

the challenge of terrorism.

Part III has an individual rights emphasis in constitutional and domestic law. Geremy

Kamens as lawyer for U.S. citizen Yaser Hamdi, whose case reached the Supreme Court,

addresses initially the disputed scope of the executive branch’s authority to detain individ-

uals, depending upon whether they were taken into custody on the battlefield (e.g., Iraq or

Afghanistan) or arrested in the U.S. typically as suspects in the War on Terror. There are

technical questions about combatant status and detentions in U.S. facilities versus at

Guantanamo Bay. But the underlying question may be the extent to which the terminology

of a “war” on terror is mere rhetoric (compared to the real armed conflicts taking place in

Iraq and Afghanistan) versus having legal effect. The Supreme Court has shown little

sympathy thus far for the extremely broad view of executive power advanced by the Bush

administration in the War on Terror.

H. Wayne Elliott then looks at military commissions and Geneva Convention status of

prisoners, particularly those incarcerated at Guantanamo Bay, since one of the questions

which has already reached the Supreme Court is the extent to which prisoners taken into

custody overseas (sometimes on the battlefield, but sometimes also apprehended in third

countries) have rights to a hearing to establish whether they are in fact combatants versus

innocent bystanders. This is a problem of modern unconventional warfare where soldiers

may no longer wear brightly colored uniforms as mark of distinction. But it represents

equally the articulation of restraints on the executive.

Miriam Aukerman finally focuses on the “war” on terror weighing what are the implica-

tions of conceptualizing terrorism as a criminal or law enforcement problem, versus treat-

ing it as armed conflict problem under the traditional law of war. There are distinctive

legal consequences associated with whatever choice is made, but, by deeming the War on

Terror a war while denying the applicability of the Geneva Conventions, Aukerman sees

the Bush administration as trying to have it both ways. On the one hand, the fight against

terrorism is a war for purposes of justifying the indefinite detention of suspected terrorists

without trial, but is not a war when it comes to protecting the rights of those who have

been captured. On the other hand, in prosecuting alleged terrorists who have violated the

law, but holding others indefinitely where criminal conduct cannot be proven, the Bush

administration has invoked the criminal law selectively. Aukerman concludes that terror-

ism is better treated as criminal problem, while the analysis highlights the nature of the

choices to be made.

Part IV moves the examination to the international side in addressing religion and

armed conflict. Three scholars of religion were asked to opine on a series of hypothetical

problems drawing on current armed conflict issues under the Islamic, Jewish, and

Christian ethical traditions (e.g., permissibility of torture of a terrorist suspect with knowl-

edge of a ticking time bomb, or targeted assassinations). Beyond that, they were left to

address the underlying issue of religious ethics and armed conflict as they best saw fit

under individual religion traditions. A. Kevin Reinhart addresses issues surrounding

modern Islamic religious authority in the context of the discussions of “martyrdom oper-

ations”/“suicide bombings.” The dual terminology reveals both the religious dimensions
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and differing cultural perspectives involved in an aspect of armed conflict in (non-

Western) Iraq and Afghanistan rarely seen since the (non-Western) kamikazes at the end

of World War II. Reinhart sees a significant development in the “Protestantization” of

Islam, meaning that with the rise of the Internet and general education levels in Muslim

majority countries, formal reliance on traditional Islamic scholarship has seemingly

decreased as educated individuals are now willing to form individual ethical judgments

on the requirements of their religions directly, with the result that modern “Islamic”

discourse often is infused with nonreligious elements such as nationalism. Meanwhile,

the traditional citadels of Islamic scholarship like Al Azhar University in Cairo face

increasing competition for legitimacy from independently funded Islamic scholars on

the Internet, perhaps comparable to the Christian televangelist phenomenon (remember-

ing also from Janice Love’s chapter that perhaps an analogous split is reflected in the

differing reception of the Bush administration’s actions in Iraq and Afghanistan by the

mainline Christian denominations as opposed to evangelicals or televangelists).

Jonathan Crane addresses the Judaic ethics of exercising power in extraordinary

warfare, which is shorthand for against terrorism. Like Islam, Judaism has a strong textual

tradition and the issue that, much as Muslim majority states are rarely governed by sharia

law in any meaningful sense, Israel as Jewish majority state is not governed by halakhah

as Jewish law. Nonetheless, it is proper to speak of a Jewish tradition at the level of

legitimacy and the ethics of armed conflict, which are implicated in Israeli responses to

terrorism, of which Israel is a standing target. The tradition entails a rich array of laws

and principles, some of which may be treated as jus cogens—laws unabrogable under

any circumstances, yet most of which can be altered under limited conditions, as explored

in addressing the hypotheticals.

Michael Skerker gives an overview of the Christian just war tradition. Beyond address-

ing the armed conflict hypotheticals, those familiar with the details of modern armed

conflict law may be surprised to discover the medieval natural law roots of current legal

concepts such as proportionality and the collateral damage problem under targeting law.

In the religious sphere, Skerker goes beyond classical Catholic just war doctrine to review

differences in Protestant development of the concepts based upon views of man’s nature,

including a more recent tendency among Protestant theologians to grant governments

broader discretion to do what is necessary to restrain wickedness.

Part V addresses operational law and armed conflict, commencing with David Linnan’s

first chapter as an introduction to the modern law governing the use of armed force.

Beyond introducing its concepts as background for the balance of the armed conflict law

contributions, the focus is on legitimacy in terms of the extent to which the use of armed

force in Iraq and Afghanistan is consistent with traditional American views of the

law. The use of force in Afghanistan seems to fit within traditional views of the law, but

conversely Iraq is not a comfortable fit. This distinction is important for purposes of legiti-

macy, because of the longer term problems likely to dog U.S. foreign policy, particularly

in the Islamic world, as a result of the invasion of Iraq.

Hikmahanto Juwana then addresses the concept of superior responsibility under

international law as applied in domestic (Indonesian) human rights trials concerning

the responsibility of senior military commanders for events surrounding East Timor’s

secession from Indonesia. While the topic sounds technical, the analysis of analogous

issues in a Muslim majority country carries over into the question of how high in the

military hierarchy legal responsibility should go in Iraq for the Abu Gharib prison scandal.

Again, this has a bearing on legitimacy both within the United States, where the issue is
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often understood as a metaphor for mistakes made in the prosecution of the Iraq armed

conflict, and abroad. Abroad the issue is understood as a broader loss of U.S. legitimacy,

often argued in conjunction with torture allegations, based upon questions concerning

whether the orientation of the Bush administration towards terrorism as new kind of

“war” have undercut the traditional U.S. reputation for rectitude also in armed conflict.

George Walker addresses technical issues of how to reconcile differing sources of legal

obligations under armed conflict law. The problem in international humanitarian law now

is that there are many different bodies of law with potential relevance for international

armed conflict, so how should they relate to each other, and what is their individual prior-

ity? The analogous problem in noninternational armed conflict is the extent to which the

mostly treaty-based rules of international armed conflict have now achieved customary

law status applicable to noninternational armed conflict. Questions about the rules matter,

as witnessed by the entire controversy behind arguments about combatant status and

torture surrounding applicability of the Geneva Conventions to prisoners in U.S. custody.

Again, adherence to a consistent vision of the law of armed conflict is a technical exercise,

but also affects broader perceptions of legitimacy.

Kevin Govern addresses the work-a-day world of the U.S. military lawyer or judge

advocate general in the current operational setting. The traditional law of armed force

seemingly focuses on an image of high intensity, international armed conflict. Meanwhile,

U.S. military operations are projected increasingly to be small wars or limited military

operations, often noninternational in character, where military lawyers by virtue of their

training may be actively involved in civil affairs and interface, particularly in the case of

humanitarian operations, with NGOs, international organizations, and local governments.

The concept is that the professional world of the practitioner of armed conflict law reflects

general changes in U.S. military operations post–Cold War, but the package of new skills

and legal areas covered is not generally recognized.

Part VI closes our examination in addressing justice and reconciliation. John Carlson

addresses the topic of justice in the trial and execution of Saddam Hussein. Saddam

Hussein’s trial and execution were received differently around the world, and the practical

problem is how to separate views on the invasion of Iraq more generally from those

concerning Saddam Hussein’s treatment. Carlson points to radically different views of

justice, and tensions between the international community and Iraqi community, as affect-

ing views of the trial’s rectitude. Whereas the justice of Saddam Hussein’s punishment is

understood outside Iraq most commonly as a question of just desserts for a murderous

dictator, within Iraq as transitional society the problem is that perhaps a broader view of

justice was required in trying effectively to create a new Iraq based upon local values.

Carlson characterizes the competing views as justice as rights (including the modern

human rights view under international criminal law) as opposed to justice as right order

(a broader relational view drawing upon classical sources).

David Linnan’s second chapter addresses another aspect of transitional justice in distin-

guishing between competing approaches to post-conflict societies employing a truth and

reconciliation commission approach versus an international tribunal approach to address

wrongdoing. It is a companion piece to Carlson, arguing that truth and reconciliation com-

missions are premised on restorative justice, while international tribunals are premised

upon retributive justice. The common wisdom is that we are moving into an extended

period of armed conflicts mostly of noninternational character taking place outside

the West. If so, the future may lie more with truth and reconciliation commissions

than with international tribunals, notwithstanding extensive attention to, and investment
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of resources in, international criminal law tribunals since the early 1990s. Based upon

state practice, the case can be made that the majority of developing countries in post-

conflict situations are already voting with their feet in seeking more reconciliation via

truth commissions than justice via tribunals. They are part of a wide-ranging complex of

issues concerning how to reconstruct societies in the transitional justice phase, but raise

broader issues implicitly looking at longer term outcomes particularly in Iraq.

This book also contains an appendix author panel and round table discussions from

the April 8, 2005, Barnes Symposium held at the University of South Carolina School of

Law (http://www.lfip.org/events/barnes05/video/video.htm). A substantial portion of the

chapters in both volumes are under discussion in this free exchange, and the material is

included because the authors engaged directly and commented upon how they saw the

interrelationships between their individual topic areas. It ends with suggested further

readings by topic areas to enable the interested reader to further pursue more deeply any

area of particular interest.

What do seemingly theoretical concepts like legitimacy or competing views of justice

have to do with the nuts and bolts of Iraq, Afghanistan, and the War on Terror? You could

equally ask to what extent did so-called post-major armed combat choices in Iraq, such as

disbanding the Iraqi army, extensive debaathification and Saddam Hussein’s relatively

quick trial and execution, represent mistakes now fanning the ongoing insurgency (with

Iraq predicted to bedevil U.S. policy long after the Bush administration has leaves office)?

It is now admitted that post-armed combat planning for Iraq was not informed by any

theoretical insights and was largely visible by its absence. Beyond hindsight, the tantaliz-

ing question remains whether things could have been different in Iraq and Afghanistan in

terms of lessons learned. The practical problem may be that it is hard to articulate even

how all the pieces fit together under such circumstances, and our modest hope is that this

book will set the reader on the road to such understanding by providing a framework

within which to ask the questions.
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PART I

Media, Politics, and Religion





CHAPTER 1

The Press, the Presidency, and Public Opinion
since 9/11: Shaping U.S. Foreign Policy and
Military Strategy

LOWNDES F. STEPHENS

This chapter focuses on international news (particularly the war on terrorism and the

war in Iraq), sources of information we consult for our news as citizens, polling data on

the war on terrorism and war with Iraq, and opinions about President George W. Bush’s

performance in handling these foreign policy concerns since September 11, 2001. Media

bias against the Bush administration is often claimed, but domestic journalists have

historically been “cheerleaders” in wartime and of foreign policy.1 Media strategy is

now part of international politics too. Thus, our treatment touches briefly also on “public

diplomacy” as the term now used to describe attempted management of how American

foreign policy is perceived in foreign media and public opinion.

Changing domestic and foreign perceptions post-9/11 reflect the reality that domestic

versus foreign public opinion may cast legitimacy questions in a very different light. But

even foreign public opinion is important in the longer term, as witnessed by concerns

about the perceived failure of U.S. public diplomacy efforts. Finally, there is an issue

whether political leadership consists of leading versus following public opinion on foreign

affairs or national security. President Bush’s expressed determination to “stay the course”

has recently highlighted this issue as military operations in Iraq have increasingly lost

domestic popular support.

RELEVANCE OF FOREIGN AFFAIRS/NATIONAL SECURITY ISSUES
FOR DOMESTIC POLITICS

There is a tendency traditionally to view foreign affairs as a unitary category. However,

this ignores the issue that foreign affairs in a post–Cold War world increasingly encom-

passes more than military affairs, or even national security as traditionally understood.

For example, environmental concerns with significant economic overtones (think

global warming) seemingly engage broad segments of the public, regardless of Bush

administration positions.

A 2003 study by Anand and Krosnick concluded that citizens’ evaluations of foreign

policy goals had considerable influence on their candidate preferences in the



2000 presidential election.2 The tendency for citizens to link candidate preferences to their

evaluations of foreign policy goals was especially strong when (1) candidates took clear

and distinct stands on the issues, (2) the foreign policy goals were related specifically to

issues of personal importance to the citizen (“issue publics”), and (3) the citizens were

especially attentive to public affairs.3

Anand and Krosnick concluded, based on extensive multivariate analysis of their data,

that “large segments of the American public made considerable use of one or more foreign

policy issues when evaluating the 2000 presidential contenders.”4 But the more interesting

insight comes from the idea that the public was apparently almost as deeply engaged on
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Table 1.1 Distribution of Attitudes Toward Foreign Policy Goals and Personal Importance of

Foreign Policy Issues

Issues on Which Candidates

Took Clear and Distinct Stands

from One Another During 2000

Presidential Campaign

Values Indicating “Very

Good” or “Somewhat Good”

Thing for Federal

Government to Do Overall n

Values Indicating

“Very Important”

or “Extremely

Important” Overall n

Helping poor countries provide

food, clothing, and housing for

their people

71.3% 7,228 28.8% 7,210

Helping resolve disputes between

two other countries

70.6% 7,221 31.9% 7,203

Preventing governments of other

countries from hurting their own

citizens

66.6% 7,209 29.1% 7,199

Preventing people in other

countries from killing each other

54.9% 7,205 28.5% 7,194

Strengthening the militaries of

countries that are friends of the

United States

54.6% 7,214 25.9% 7,200

Building weapons to blow up

missiles that have been or might

be fired at the United States

87.5% 7,212 65.2% 7,186

Weakening the militaries of

countries that might threaten the

United States

66.4% 7,207 36.5% 7,188

Increasing military spending

(response alternatives reported in

far right column include percent

indicating “a lot more” or

“somewhat more”)

45.0% 7,211 36.8% 7,214

Preventing other countries from

polluting the environment

89.5% 7,214 59.4% 7,206

Making it easier for people from

other countries to move to the

United States (response alternatives

reported in far right column include

percent indicating “a lot easier” or

“somewhat easier”)

10.2% 7,221 44.1% 7,221

Source: Adapted from Sowmya Anand and Jon A. Krosnick, “The Impact of Attitudes Toward Foreign Policy

Goals on Public Preferences Among Presidential Candidates: A Study of Issue Publics and the Attentive Public

in the 2000 U.S. Presidential Election,” Presidential Studies Quarterly 33, no. 1 (March 2003): 31–71.



environmental questions (preventing other countries from polluting the environment,

respondent percentage indicating “very important,” or “extremely important” 59.4 per-

cent) as on direct military threat questions (building weapons to blow up missiles that

have been or might be fired at the United States, comparable categories 65.2 percent).

By contrast, as witnessed above, many other foreign policy areas did not engage the public

to the same extent. The public appears to distinguish among aspects of foreign policy as

differing in importance, but assumptions that traditional national security trumps all other

areas are not entirely accurate. Along these lines, weakening the militaries of countries

that might threaten the United States (respondent percentage indicating “very important”

or “extremely important” 36.5 percent) and increasing military spending (comparable

categories, respondent percentage indicating “very important” or “extremely important”

36.8 percent) receive almost identical scores, but preventing foreign environmental pollu-

tion scored considerably higher.

Arguably, the public makes careful distinctions concerning relative seriousness of a

military threat even under the general rubric of national security. Traditional views of

national security were certainly front-and-center in President Bush’s State of the Union

address on January 20, 2004. Shortly before, Toner and Elser summarized a New York

Times/CBS poll (January 12–15, 2004, based on nationwide telephone interviews with

a probability sample of 1,022 adults).5 Despite the positive sentiments among the respond-

ents in that poll concerning the President’s policies regarding the war on terrorism (68 per-

cent “approved” versus 28 percent who “disapproved”), only 48 percent approved of how

he was “handling the situation in Iraq” (46 percent disapproved). The respondents were

asked the following question, presumably as an indicator of their sentiments toward

President Bush’s preemptive strike doctrine: “Which comes closer to your opinion about

what the U.S. policy should be after the war with Iraq? The United States should not attack

another country unless the U.S. is attacked first, Or the U.S. should be able to attack any

country it thinks might attack the United States?” Fifty-eight percent said the “U.S. should

not attack,” while only 32 percent said the “U.S. should attack.”

Strong and divergent views on foreign affairs policy and performance were clearly on

the public’s mind, as was what might be considered degree of threat. The New York

Times/CBS poll also included this question: “Which one issue would you most like to hear

the candidate for President discuss during the 2004 presidential campaign?” An analysis

of the dataset for this poll available at the New York Times Web site reveals that twenty-

three different issues were specified—approximately 55 percent of the designated issues

were distinctly “domestic” and 22 percent distinctly “foreign affairs” issues, with the

balance mixed. It is difficult to weigh these categorically, but on a qualitative basis,

foreign affairs were again of significant interest in the public’s mind. This is despite the

received wisdom that American media puts little emphasis on international news,

precisely because they face a disinterested public.

Regarding foreign policy leadership, a 2001 study by Sobel examined the impact of

public opinion on U.S. foreign policy in four case studies of U.S. intervention since the

early 1950s.6 He based his analysis on polls, public statements, memoirs, papers, and

personal interviews with key policymakers. His conclusions were summarized as:

that public opinion may constrain foreign policy making but also that policy leaders may rise

above such restraints and, on occasion, lead the public. Drawing on the comments of partici-

pants, he argue[d] that policy makers see their primary task as making the best possible foreign

policy or acting in the nation’s best interest, not directly representing the views of the people.

Policy makers are aware of and attentive to public opinion, but they are not slaves to it.7
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Despite conventional wisdom that the American public is not engaged by international

news and foreign affairs, the 9/11 attacks, war on terrorism, and military operations in

Iraq and Afghanistan have undoubtedly heightened the public’s interest in foreign affairs.

Foreign policy issues seemingly influenced voters more than domestic issues in the

November 2006 general elections, judging by both exit polls and political commentary.

The latest public opinion polls reflect the view that the “War in Iraq” is by far the most

important problem facing the country today. The CBS/New York Times nationwide random

sample of 1,362 adults (margin of error±3.1 percent) was asked March 7–11, 2007, this

open-ended question, “What do you think is the most important problem facing this

country today?” Twenty-nine percent said the “War in Iraq.” The second most frequently

mentioned problems were the “economy/jobs” and “health care” each at 8 percent.

In a similar NBC News/The Wall Street Journal poll, almost one in three respondents

(30 percent) to a nationwide survey of 1,007 randomly selected adults (margin of error

±3.1 percent) March 2–5, 2007, specified the “War in Iraq” as the top priority issue for

the federal government to address. The second most frequently mentioned priority was

“health care” at 18 percent followed by “terrorism” (13 percent).

DOMESTIC AND INTERNATIONAL NEWS SOURCE PREFERENCES

The attentive public with high levels of political knowledge may continue to depend for

their news on elite national newspapers/magazines as well as more thoughtful public

affairs programs such as the NewsHour With Jim Lehrer on public television. However,

most Americans depend on commercial television for their news. The Pew Research

Center for the People and the Press (“Pew Center”) released a media usage survey on

January 11, 2004, focusing primarily on where Americans learn about the candidates

and the 2004 presidential campaign.8 Table 1.2 summarizes some of the Pew Center’s

findings.

Young adults are especially likely to turn to the Internet and the comedy shows

(e.g., Saturday Night Live on NBC and Jon Stewart’s Daily Show on Comedy Central)

to learn about the candidates and the campaign.9 Meanwhile, war remains famously a

young man or woman’s game.

The Pew Center’s 2006 Media Consumption survey contained a question about where

citizens get their international news and some questions about particular stories.10 Approx-

imately, two in three Americans say that they get their international news from television.

About 19 percent rely on newspapers for this kind of news, 15 percent on the Internet, and

4 percent from radio. There are, however, significant demographic differences in where

people are getting this kind of news, as Table 1.3 illustrates.

On a statistically significant level, women, citizens with a high school education or less,

lower income individuals, and citizens living in rural areas are especially likely to depend

on television as a source for international news. Men, college graduates, higher income

individuals, and citizens living in urban or suburban areas are somewhat more likely to

rely on newspapers for international news. Dependence on the Internet for international

news is especially pronounced among college graduates, among individuals under the

age of 45, and among people with incomes of more than $100,000, but less than

$150,000 a year. On an anecdotal (but not statistically significant) level, there is some

evidence that citizens living in the South and Democrats are more likely to get their

international news from television, while citizens living in the Northeast are more likely

to get theirs from newspapers.
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Pew found, in its 2006 biennial media consumption survey, that 45 percent of respond-

ents were following “very closely” news “about the current situation in Iraq.” More than

one in three respondents also (35 percent) said they were following “very closely” news

regarding “reports that the NSA had been collecting telephone records of millions of

American citizens.” Finally, 28 percent of respondents said they were following “very

closely” news about “Iran’s nuclear program.” This 2006 dataset also reveals that about

18 percent of Americans follow news about international affairs very closely. My analysis

of the original dataset shows that by comparison 41 percent of regular consumers of

C-SPAN, 36 percent of regular consumers of the “Daily Show with Jon Stewart,” and

33 percent of regular consumers of the “NewsHour With Jim Lehrer” follow news about

international affairs “very closely.” Despite conventional wisdom, there are significant

groups of Americans following international news.
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Table 1.2 Where Americans Learn About the Candidates and the Campaign (in 2004)

( . . .regularly learn something from. . .)

Overall By Age

Source

Overall

values

% Change Versus

2000 Survey 18–29 30–49 50+

Local TV news 42% -6 29% 42% 49%

Cable news networks 38% +4 37% 37% 40%

Nightly network news 35% -10 23% 32% 46%

Daily newspaper 31% -9 23% 27% 40%

TV news magazines 25% -4 26% 19% 30%

Morning TV shows 20% +2 18% 18% 24%

Talk radio 17% +2 16% 16% 18%

Cable political talk 14% 0 17% 15% 13%

National Public Radio 14% +2 11% 15% 14%

Sunday political TV 13% -2 10% 9% 19%

Internet 13% +4 20% 16% 7%

Public TV shows 11% -1 7% 10% 14%

Web sites of news organizations 11% – 15% 13% 8%

News magazines 10% -5 9% 9% 11%

News pages of ISPs (Internet service

providers such as AOL and Yahoo)

10% – 15% 13% 5%

Late night TV shows 9% 0 13% 7% 8%

C-SPAN 8% -1 11% 7% 7%

Comedy TV shows 8% +2 21% 6% 3%

Religious radio 5% -2 3% 3% 9%

Online news magazines 2% – 5% 2% 1%

Note: Princeton Survey Research Associates conducts the Pew Center surveys. This survey was based on

telephone interviews among a nationwide sample of 1,506 adults, 18 years of age or older, during the period of

December 19, 2003 to January 4, 2004. The overall sampling error (95 percent confidence) is±3%. In addition

to sampling error, word-order effects and the practical difficulties in conducting surveys can introduce error or

bias into the findings of opinion polls.
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Table 1.3 Where Americans Get Most of Their International News

Television Newspapers Internet Radio

Χ2

(Chi-square) d.f. P

Men 55% 21% 20% 4% 22.87 3 0.000

Women 68% 17% 11% 4%

18–24 60% 16% 24% – 67.79 15 0.000

25–34 60% 13% 23% 3%

35–44 55% 16% 23% 6%

45–54 60% 19% 15% 6%

55–64 70% 18% 9% 2%

65+ 67% 27% 2% 4%

White~Hispanic 61% 20% 14% 5% 9.14 9 0.425

Black~Hispanic 73% 13% 13% 2%

Hispanic 66% 17% 15% 2%

Other 55% 22% 19% 4%

< HS 89% 8% – 3% 53.31 9 0.000

HS Graduate 71% 15% 11% 3%

Some College 60% 20% 16% 4%

College + 51% 23% 20% 6%

<$10K 78% 14% 8% – 44.90 24 0.006

$10K to under $20K 71% 17% 7% 5%

$20K to under $30K 72% 12% 11% 5%

$30K to under $40K 65% 13% 17% 6%

$40K to under $50K 63% 17% 17% 2%

$50 to under $75K 57% 17% 20% 6%

$75K to under $100K 48% 29% 19% 4%

$100K to under $150K 47% 25% 24% 3%

$150K or more 57% 22% 16% 5%

[community type where

you live] Rural

74% 13% 9% 4% 19.14 6 0.004

Suburban 59% 20% 17% 4%

Urban 59% 21% 16% 4%

[region of country where

you live] Northeast

55% 23% 16% 6% 12.46 9 0.189

Midwest 63% 19% 14% 4%

South 67% 16% 15% 3%

West 58% 22% 16% 4%

Republican 57% 21% 17% 5% 9.73 6 0.136

Democrat 66% 20% 11% 4%



Where citizens get their international news relates to their attitudes toward the media

and to their knowledge of current events. The Pew Center 2003 media update dataset pro-

vides evidence regarding attitudes toward the media.11 I examined how attitudes toward

the media vary based on where people say they get most of their national and international

news. People who rely mostly on television for national and international news, compared

to people who say they rely primarily on newspapers, radio, or the Internet for this kind of

news, are significantly more likely to believe that news organizations “stand up for

America,” that news organizations are not too “pro-American” in their coverage, and that

“taking a strong pro-American point of view” is a “good thing” for news organizations to

do. Citizens who rely primarily on radio and the Internet for national and international

news, compared to people who say they rely primarily on television or newspapers for this

kind of news, are significantly more likely to believe news organizations favor one side in

presenting “news dealing with political and social issues,” that news organizations are

often influenced by “powerful people and organizations,” and believe news organizations

do not care about the “people they report on.”12 The 2003 Pew Center study also asked

respondents who specified television as their first or second choice for news on national

and international issues to identify particular sources. Most identified CNN cable news

(22.7 percent), followed by the Fox News Channel (19.3 percent),13 local news program-

ming (13.5 percent), NBC network news (12.9 percent), ABC network news (10.8 per-

cent), CBS network news (9.5 percent), MSNBC cable news (8.5 percent), and CNBC

cable news (2.9 percent).

Concerning the media’s role, many observers have been very critical of the news

media’s failure to play its “watchdog role” in covering the war on terrorism and the wars

in Afghanistan and Iraq.14 Some scholars have analyzed the strategic communication

efforts of the Bush administration aimed at internal publics (American audiences) and

concluded that these efforts were largely successful early on. Successful here refers to

the period shortly after 9/11, when the President earned the highest approval ratings of

any President since Gallup started polling during the 1930s, through Spring 2003 when

the conventional wars in Afghanistan and Iraq seemed to be going well.15 TheWashington

Post and the New York Times, for example, have been criticized for not being aggressive

enough early on in challenging the Bush administration’s claims that Saddam Hussein

was hiding WMDs (weapons of mass destruction) in Iraq, as Secretary of State Colin

Powell argued so persuasively, but apparently incorrectly, in his United Nation’s speech

on February 5, 2003.16
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Independent 62% 17% 17% 3%

Totals 62% 19% 15% 4%

Totals (n) 643 194 154 42

Source: The Pew Research Center 2006 Media Consumption Survey. The author downloaded the database and

performed these calculations. Question 66dF2: (FIRST RESPONSE) “I’d like to ask where you get most of your

news about some different subjects. First, [INSERT ITEM; RANDOMIZE]. Where do you mostly

get INTERNATIONAL NEWS, or don’t you follow this particularly closely?” The survey dataset is based on

telephone interviews with a nationally representative sample of 3,204 adults living in continental U.S. telephone

households. Princeton Survey Research International conducted the survey. The interviews were conducted in

English from April 27 to May 22, 2006. Statistical results are weight to correct known demographic discrepan-

cies. The margin of sampling error for the complete set of weighted data is±1.9%. In the above table, row totals

may not add to 100 percent due to rounding. Base for percentages is the sum of respondents indicating one of the

four sources designated in the table (n = 1,033). One-hundred and thirty respondents said they “don’t follow”

international news (about 11 percent of the 1,191 respondents answering this question). Eighteen respondents

designated other sources.



On the other hand, there are some examples of investigative, enterprise journalism in

which the news media has played a “watch dog” role post-9/11. For example, the news

media were aggressive in reporting apparent misbehavior of American soldiers in the

Abu Ghraib prison abuse scandal in Iraq (April 30, 2004), domestic surveillance, and civil

liberties issues, namely about the database of phone records (including calls being made

by ordinary American citizens) maintained and used by the National Security Agency

(May 11, 2006), and the treatment of war wounded including the dilapidated condition

of Building 18 at the Walter Reed Army Medical Center (February 18, 2007).17

PUBLIC OPINION OBJECTIFIED: POLLING DATA CHANGING
OVER TIME

Public opinion is captured in polling data, which is particularly striking in the Iraq

conflict because it has changed over time, not unlike during the course of the Vietnam

conflict 30+ years ago. This section looks first at changing responses over time to key

domestic polling questions, then reviews scholarly interpretations of such data as they

affect presidential approval ratings since 9/11, and finishes with a more limited review

of public diplomacy’s problems in terms of public opinion outside the United States.

Polling Data: Common Questions Over Time

PollingReport.com provides a roundup of national opinion polls on a variety of issues

including the war on terrorism18 and the war in Iraq.19 These polls are based on nation-

wide random probability samples of American adults, age 18 and above.20 Expectations

of the likelihood of further acts of terrorism on American soil are reflected in Figure 1.1

tracking opinions to a question in the CNN/USA Today/Gallup poll.

The proportion of respondents thinking the likelihood of more terrorist attacks on

American soil was obviously high immediately after 9/11. The perceived likelihood

varied considerably in subsequent tracking polls, reflecting various events from the

beginning, and apparent victory of the “conventional” war with Iraq from the Spring 2003
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Figure 1.1 Likelihood of further terrorists acts in United States (CNN/USA Today Gallup/Opinion

Research Corporation)

“How likely is it that there will be further acts of terrorism in the United States over the next several weeks?”

Latest Poll: Jan 19–21, 2007, n=approximately 500 adults nationwide, sampling error (MoE±4.5%).



invasion to the capture of Saddam Hussein in December 2003. The chart reflects twenty-

four polling periods from October 1, 2001 to January 19, 2007. The average proportion

saying further acts of terrorism in the United States are “very or somewhat likely” during

this tracking period is 55 percent. The period of most angst regarding this question was

October 1, 2001, when 85 percent of respondents thought that further terrorist attacks in

the United States were “very or somewhat likely.” The lowest point in the line chart was

June 16, 2005, when 35 percent of respondents thought further acts of terrorism in the

United States were “very or somewhat likely.”

Sentiments among Americans about who is “winning” the war on terrorism are

reflected in the tracking poll results shown in Figure 1.2, again from the CNN/USA

Today/Gallup poll.

This question has not been asked with the same frequency as the question about the

likelihood of terrorist acts in the U.S. On average, during the eight times this question

was asked from October 1, 2001 to January 19, 2007, 37 percent of the respondents have

thought that the U.S. and its allies were winning the war on terrorism. This percent peaked

May 1, 2003, when 56 percent of respondents thought the U.S. and its allies were winning

the war on terror. Baghdad “fell” April 9, 2003, and President Bush delivered his “Mission

Accomplished, Major Combat in Iraq is Over” speech on May 1, 2003. The low point in

this series was January 19, 2007, when only 28 percent of respondents said the U.S. and

its allies were winning the war on terrorism.

Two questions in the ABC/Washington Post tracking polls provide some insight into

whether Americans believe the war with Iraq was worth fighting. The framework for each

of these questions is consideration of costs and benefits. The results to the general question

about whether the war was worth fighting are shown in Figure 1.3.

Any google search with the keywords “War on Terrorism Timeline” or “War in Iraq

Timeline” will take the interested reader to various almanacs providing precise event

dates, and these events undoubtedly have some influence on public opinion. This tracking

poll question covers the aftermath of our conventional war in Iraq, including times proxi-

mate to the capture of Saddam Hussein on December 13, 2003 (as an example of an event

possibly accounting for a temporary opinion surge). This series covers forty-five periods
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Figure 1.2 Winning the war on terrorism (CNN/USA Today/Gallup/Opinion Research

Corporation)

“Why do you think is currently winning the war on terrorism : the United States and its allies , neither side or the

terrorists?” Latest Poll: Jan 19–21, 2007, n= approximately 500 adults nationwide, sampling error (MoE±4.5%).



from April 27, 2003 to February 22, 2007. On average during these periods, 47 percent of

respondents have said the war with Iraq is worth fighting. That percent peaked on April 27,

2003, at 70 percent and reached a low of 34 percent on February 22, 2007.

The second question in this tracking poll focuses on the number of American military

casualties but the question, asked very frequently in the first year of the War in Iraq by

ABC News/Washington Post, apparently has not been retained in their tracking poll. The

question was: “Again thinking about the goals versus the costs of the war, so far in your

opinion has there been an acceptable or unacceptable number of U.S. military causalities

in Iraq?” The high point was in April 9, 2003 (Baghdad had fallen), when two-thirds of

respondents said the number was “acceptable.” The low point in this series was

in January 2004 when 33 percent said the number was “acceptable.” The Associated
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Figure 1.3 War in Iraq worth fighting? (ABC News/Washington post Poll)

“All in all, considering the costs to the United States versus the benefits to the United States, do you think the war

with Iraq was worth fighting, or not?” Latest Poll: Feb 22–25, 2007, n=1,082 adults nationwide, sampling error

(MoE± 3%).

Figure 1.4 How Well Is Military Effort in Iraq Going? (Pew Research Center for the People and

the Press)

“How well is the U.S. military effort in Iraq going? Latest Poll: Feb 7–11, 2007. n=1,509 adults nationwide. MoE

±3% (for all adults). RV, registered voters.



Press-Ipsos poll in February 12–15, 2007 (n = 1,002 randomly selected adults nationwide,

margin of error±3.1%) asked: “Has there been an acceptable or unacceptable number of

U.S. military casualties in Iraq? Fewer than one in five (19 percent) said “acceptable”

and 77 percent said “unacceptable.” Slightly fewer said in response to the same question

with “Iraqi civilian casualties” as the frame of reference the number was “acceptable”

(17 and 77 percent said “unacceptable”). American casualties in Iraq as of March 13,

2007, stood at 3,233 dead and 23,924 wounded.21

The Pew Research Center for the People and the Press has asked registered voters

almost monthly since March 25, 2003: “How well is the U.S. military effort in Iraq

going?” The results are shown in Figure 1.4. On average for the forty times the question

has been asked, 56 percent of respondents have said “very well or fairly well.” The peak

response was April 10, 2003, when 93 percent of respondents said “very well or fairly

well” and the low point was February 7, 2007, when 30 percent said “very well or fairly

well.” But the picture demonstrates far better than words that speaking of averages is

misleading.

The ABC News/Washington Post poll has included a question since July 2003 about the

trade-offs associated with keeping or withdrawing forces in/from Iraq. The trade-off

involves the idea that staying in Iraq may lead to increasing American casualties, but

premature withdrawal might mean that civil order would not be restored. These results

are shown in Figure 1.5.

The question has been asked fifteen times and the results favored keeping forces in Iraq

for most of this period, but positive and negative sentiment broke even in December 2006

(48 percent saying “keep” and 48 percent saying “withdraw”). In the latest poll, the split

was 42 percent “keep” versus 56 percent “withdraw.” Again, the mirror image and devel-

opment of public opinion to favor withdrawal seem clear.

The Pew tracking poll of registered voters has also asked: “Do you think the U.S. made

the right decision or the wrong decision in using military force against Iraq?” The results

are shown in Figure 1.6.
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Figure 1.5 Keep Forces in Iraq? (ABC News/Washington Post Poll)

“Do you think the United States should keep its military forces in Iraq until civil order is restored there, even if

that means continued U.S. military casualties; or do you think the United States should withdraw its military

forces from Iraq in order to avoid further U.S. military casualties, even if that means civil order is not restored

there?” Latest Poll: Feb 22–25, 2007. n=1,082 adults nationwide. MoE±3%. Fieldwork by TNS. RV, registered

voters.



The question has been asked forty-six times from March 20, 2003 to February 7, 2007,

and on average 55 percent of respondents have indicated the U.S. made the “right deci-

sion.” Sentiment was most positive on March 25, 2003, (74 percent) and most negative

on February 7, 2007 (40 percent). The pattern is similar to Figure 1.4, and as the public

perception has grown that the military effort was not going particularly well, so too has

the conclusion that it was wrong to use force in Iraq in the first place.

What has been the pattern over time in terms of public opinion of how well President

Bush is performing his duties? The rest of this section focuses on his approval ratings.

Figure 1.7 contains results for Gallup’s tracking poll question: “Do you approve or

disapprove of the way George W. Bush is handling the situation in Iraq?” (emphasis

added). The question has been asked fifty-four times between October 2, 2002 and

February 1, 2007, and on average 45 percent of respondents have said, “approve.”

The sentiment was consistently positive until September 8, 2003, and it turned some-

what negative in the polling periods in October and November 2003, before turning

modestly positive again in December 5, 2003 (before the capture of Saddam Hussein on

December 14, 2003) and sharply positive in January 2, 2004, when the split was 61 vs.

36 (approve versus disapprove), the first polling point after Saddam’s capture. The

sentiment has been consistently negative since February 25, 2005, and the split at the last

polling point on January 5, 2007, was 26 vs. 72 percent (approve versus disapprove).

Figure 1.8 tracks the approval ratings of President Bush’s handling of terrorism.

The President gets better average approval ratings for his handling of terrorism than his

handling of the situation in Iraq. The “handling of terrorism” question has been asked by

USA/Gallup thirty-five times from January 31, 2003 to January 12, 2007 and on average

55 percent of respondents have “approved.” Approval was highest January 31, 2003, at

71 percent and lowest January 5, 2007, when 44 percent “approved.” In general terms,

Figure 1.8 (President’s handling of terrorism) looks more like Figure 1.6 (use of military

force in Iraq, right or wrong?) than Figure 1.7 (approve President’s handling of Iraq situa-

tion), perhaps reflecting different subgroups of respondents in the alternative who thought

that military force would never work in Iraq, versus those who thought originally military
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Figure 1.6 Use of Military Force in Iraq: Right or Wrong? (Pew Research Center for the People

and the Press)

“Do you think the United States made the right decision or the wrong decision in using military force against

Iraq?” Latest Poll: Feb 7–11, 2007. n=1,509 adults nationwide. MoE±3% (for all adults). RV, registered voters.



force might have worked, but subsequently concluded that the task has been bungled

beyond redemption.

The President’s overall job approval ratings as tracked by Gallup with 230 measures

based on the same question asked from February 1–4, 2001 to March 2–4, 2007, are

reported in Figure 1.9. The question is “Do you approve or disapprove of the way George

W. Bush is handling his job as President?” Though the times are not shown in the chart,

read left to right as from earliest to latest period. The sample size in these polls ranged

from 800 to 2,014 and the average sample size was 1,013. The margin of sampling error

is estimated to range from 2.2 to 3.5 percent.

The percent “approve” ranges from a high of 90 percent (as noted earlier a record high)

September 21, 2001 to a low of 31 percent on May 5, 2006. The President’s overall job

approval rating was consistently positive until May 7, 2004 when it turned negative for
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Figure 1.7 Approve President’s Handling of Iraq Situation? (Gallup Poll)

“Do you approve or disapprove of the way GeorgeW. Bush is handling the situation in Iraq?” Latest Poll: Feb 1–4,

2007. n=1,007 adults nationwide. MoE±3%.

Figure 1.8 Approve President’s Handling Terrorism? (USA/Gallup Poll)

“Do you approve or disapprove of the way George W. Bush is handling terrorism?” Adapted from USA Today/

Gallup Poll. Jan 12–14, 2007, n=1,003 adults nationwide. MoE±3%.



the first time. Sentiment bounced from negative to positive from May 7, 2004 to July 25,

2005, and since that time, more people have “disapproved” than have “approved” of his

overall job performance. Subject to a discount of approximately 15 percent for Iraq in par-

ticular, Figure 1.9’s charting of the general development of President Bush’s overall job

approval rating largely parallels Figure 1.7’s presentation of approval of his handling of

the Iraq situation. This presumably represents the live by the sword-die by the sword

aspect of the President’s clear message that his was to be a Presidency focused on national

security, linked with a judgment in the court of public opinion that the Iraq conflict as

policy cornerstone was doubtful.

Nonetheless, the President’s job approval rating has been better on balance than that of

Congress based on the Gallup poll question: “Do you approve or disapprove of the way

Congress is handling its job?” From February 2001 to February 2007, Gallup has asked

this question seventy-eight times. The median percent approval level is forty-three and

the median percent disapproval level is forty-eight. The highest approval level for

Congress during this time was the first Gallup poll after 9/11 (October 11–14, 2001) when

84 percent of respondents approved of the job that the Congress was doing. The worst

approval ratings for Congress during this period were 21 percent registered during the

May and December 2006 Gallup polls. It is too early at this point to read much into

the difference between Congress’ and the President’s approval ratings whether and how

the clearly visible conflict between the new post-2006 Congressional election Democratic

majority Congress and the President over Iraq policy will be received by American public

opinion longer term.

Domestic Opinion: Factors Affecting Presidential Approval Ratings Since 9/11

Recent evidence in the literature is instructive in attempting to understand what

accounts for variations in the President’s approval ratings since 9/11. Gelpi, Feaver, and
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Figure 1.9 President Bush’s Overall Job Approval Ratings (February 1–4, 2001 to March 2–4,

2007)

Adapted from Gallup/ CNN/ USA Today Tracking Poll (n=230).



Reifler recently examined public polling data and proprietary survey data on individual

attitudes and perceptions toward the President’s overall job approval, his handling of the

situation in Iraq, measures of war success and support, and the effect of U.S. combat death

in Iraq on these presidential approval ratings.22 Gelpi et al. interpret the results from a

series of national probability sample surveys to reflect a tendency for the public to be

tolerant of increases in U.S. combat casualties so long as they also believe that the decision

to use military force in Iraq was the right decision and that the probability of “success” is

good. In other words, the public engages in cost-benefit analysis and is willing to accept

increases in combat casualties so long as success is probable and the war is perceived as

just. The authors examined weekly data on U.S. combat deaths from January 1, 2003, until

November 1, 2004, and only polls that ask, “Do you approve or disapprove of the way

George W. Bush is handling his job as President?” from March 2003 to November 2004.

The polling firms that measure approval with that question are Gallup/CNN/USA Today,

ABC/Washington Post, CBS/New York Times, and the Pew Research Center.

Gelpi et al. truncate the periods of analysis into three stages and do separate time-series

calculations regressing presidential job approval ratings (dependent variable) on U.S. com-

bat casualties in Iraq and other independent variables for each of these three phases of the

war. The first phase of the war is defined as the “Major Combat” phase and starts from the

invasion of Iraq on March 19, 2003 to May 10, 2003. During this phase, coalition forces

toppled the Baath regime and positioned forces to occupy Iraq. The second phase of the

war is defined as “Occupation.” It covers the period from May 11, 2003 to June 28, 2004,

when coalition forces occupied Iraq, until the end of June 2004when Iraq formally regained

its sovereignty in accordance with UN Security Council Resolution 1546. During this

phase, insurgents begin to resist coalition forces. Finally, the third phase “Sovereignty” cov-

ers the period from end of June 2004 to the U.S. presidential election in November 2004.

Gelpi et al. find that U.S. combat casualties have a significant effect, a negative influ-

ence, on presidential job approval ratings during the “Occupation” phase of the war and

a negative but insignificant effect during the “Sovereignty” phase. The relationship

between casualties and approval during the initial phase, “Major combat” is positive and

significant and reflects the fact that there were fewer casualties in this phase than the

others and hence a possible calculus, at this stage of the war, in the public mind that the

casualties are acceptable given the prospects of war success.

Gelpi et al. also used the Tyndall Report to track the amount of time the network news

broadcasts spent on various issues each week during the study period. The volume of

media coverage about Iraq just before the invasion and during the “Major Combat” stage

of the war resulted in a positive rally effect on President Bush’s job approval ratings, but

the authors found media coverage during the “Occupation” or “Sovereignty” phases have

had no significant impact on the President’s job approval ratings. Media coverage of

Democratic presidential candidates in the 2004 election reduced presidential approval

significantly. Some events and rally effects also influenced approval ratings. The capture

of Saddam Hussein in December 2003 boosted approval by nearly 4 percent points, while

the release of the Kay report on the absence of WMD shrank approval by three points.

Change in the Dow Jones Industrial Average equity stock market index was also signifi-

cantly and positively related to the President’s job approval ratings, so there remains the

question to what extent any President’s perceived success depends on domestic economic

performance.

Eichenberg, Stoll, and Lebo recently used the same measure of overall job approval as

the previous authors, but cover the period February 1, 2001 to the end of January 2006.23
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They regress the average job approval ratings from these polls on five independent varia-

bles one of which is lagged values of President Bush’s approval ratings to account for the

autoregressive nature of approval ratings (the tendency for current approval ratings to be

negatively correlated with prior approval ratings). Another independent variable is an

early term “honeymoon” effect (dummy measure of six for first month in office, five for

the second month, declining to zero for the seventh month, and all subsequent months the

President is in office). Another independent variable in their model is the state of the

economy as measured by changes in real disposable income per capita as reported by

the St. Louis Federal Reserve Bank and percentage change in consumer confidence over

the last 12 months as measured by the University of Michigan’s Index of Consumer Senti-

ment. Another independent variable is a measure of American battle deaths in Iraq. Finally,

the authors include as independent variables political event dummy variables reflecting the

intensity and length of media coverage given several different rally or anti-rally events.

Their measure of the length and intensity of media coverage of certain events is how

they define rallies and anti-rallies. On the day after an event, they identified all individual

news stories that mentioned the event and tallied the total number of words that appeared

in these stories, using the New York Times online index. Seven days later, they repeat the

process and do so each week until the total number of words drops below 20 percent of the

highest word total that had appeared prior to that date. At this point, the authors assume

the rally is over. They then divided each weekly word total by the maximum weekly total.

They also calculate these time-series regression models for three periods: (1) the entire

period from February 2001 to January 2006, (2) the Prewar period from February 2001 to

March 18, 2003, and the (3) War period covering March 19, 2003 to the end of their time-

series, January 2006.24

There is a significant negative first-term honeymoon effect—perhaps the extreme close-

ness of the 2000 presidential election and the fact the U.S. Supreme Court was involved in

resolving the election’s outcome (Florida) had a negative impact on President Bush’s

early approval ratings. The President did get a small but significant and positive second-

term honeymoon effect on his presidential approval ratings. Both measures of the state

of the economy are significant and positive predictors of presidential approval for the

entire period and the prewar period, but none are significant (though they are positive)

predictors of approval during the war period.

Concerning Iraq’s effect on the President, Eichenberg et al. tested a lagged measure of

battle deaths and a change measure of battle death. Only the lagged total battle deaths

measure is a significant—and negative—predictor of presidential approval. The authors

are confident that “American deaths in Iraq have had a negative impact on changes in

President Bush’s approval.”25 The September 11, 2001, attacks and commencement of

the Iraq war are the only two events that are found to be significant predictors of the

President’s job approval ratings, and the relationship is positive (all periods or weeks).

In the prewar period, while the September 11 attack is associated with a positive bounce

in approval ratings, there is no additional boost associated with the start of the war in

Afghanistan, possibly because it started October 7, 2001, less than a month after 9/11.

The only significant event is the capture of Saddam Hussein and it is associated with a

positive bounce in approval.26

Figure 1.10 is provided by Eichenberg et al. It plots changes in President Bush’s appro-

val ratings (left axis, line chart) and the word counts of articles in the online index of the

New York Times from the date of three crucial events (9/11 attacks, Iraq war’s commence-

ment, and Saddam’s capture) until the word count dropped below 20 percent of the highest
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word total that had appeared prior to that date (i.e., until the rally ended). The 9/11 attacks

generated enormous media attention, and the President reached an historically high appro-

val rating of 90 percent on September 22, 2001. The start of the Iraq war on March 19,

2003, results in a bounce in approval and significant media attention, but approval and

media attention slide downward until the capture of Saddam Hussein December 14, 2003.

Similarly, Voeten and Brewer27 analyzed a comprehensive set of tracking poll items to

determine weekly changes in (1) public support for the war in Iraq, (2) perceptions of

success of war in Iraq, (3) approval ratings of President Bush’s management of the War

in Iraq, and (4) overall job performance ratings for President Bush. They created a data-

base of poll marginals to estimate trends in aggregate beliefs and attempt to adjust for item

bias and other factors.28 They found, among other things, that shifts in aggregate public

support for the Iraq war have a greater impact on presidential approval ratings than do

equivalent shifts in perceptions of war success, or approval of how well the President is

handling the Iraq war. War casualties in particular negatively affect perceptions of “war

success.” Negative perceptions of war success in turn negatively affect the President’s

overall approval ratings. Moreover, they conjecture that discourse among elites is likely

to have more influence on public support for the War in Iraq than “reality” indicators such

as casualty reports and key events (e.g., in areas of operation).

A thread runs through the Gelpi et al., Eichenberg et al., and Voeten and Brewer studies

in terms of major implications. The extent of combat casualties matters in terms of

presidential approval ratings. The level of casualties and changes in casualties over time

can influence perceptions about war success and, in turn, perceptions of war success can

affect overall presidential approval ratings. These three studies ended their times series
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at the latest in January 2006, and so we now pursue their issues to up to Spring 2007. For

Figure 1.11, we identify comparable monthly polling points for the tracking poll measures

of the President’s handling of Iraq war (Figure 1.7), war support (Figure 1.6), and war

success (Figure 1.4). Averages are calculated for measures with multiple polling points

within the same month. There are measures for each of these variables for nine periods

from May 2005 to March 2007. The President’s overall approval rating is the least varia-

ble measure in the chart (coefficient of variation is 5 percent) and it averages 40 percent

during this time (triangle, continuous line). The measure with the most variance is

American combat deaths (coefficient of variation is 20 percent).

The highest monthly death figure is October 2006 with 111. In the prior period

(June 2006), the death toll was sixty-one. The President’s overall approval ratings

in June 2006 averaged 40.2 and 40.3 percent in October 2006. War support averaged

49 percent in June 2006 and 43 percent in October 2006. On the other hand, the average

proportion of favorable responses to the measure of perception of war success averaged

53 percent in June 2006 but only 35 percent in October 2006. I performed a separate stat-

istical examination of the strength of relationships but not causality, using the Spearman

rank-order correlation procedure, in which findings were consistent with all three studies

previously reviewed. 29 As Eichenberg et al. noted, engineering public consent to strate-

gies for winning the War in Iraq will require evidence that the strategies are actually work-

ing.30 However, skepticism remains widespread concerning the outlook for success

following newer tactics.31

Marketing Versus Policy: Public Diplomacy and International Opinion

Most of our study has been devoted to domestic American public opinion, but foreign

government and foreign public opinion of American foreign policy is also part of

international relations. However, the United States’ public diplomacy efforts in conjunc-

tion with the Iraq conflict generally are conceded to have been a failure. Public diplomacy
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from twenty-two polling organizations. Approval of President’s handling of Iraq based on Gallup question (see
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seems to be perceived almost as marketing rather than policy concern, which is, however,

belied by the fact that the Iraq policy has also lost much support in domestic public opin-

ion, as visible in our preceding review. How should this be understood?

Two recent “The Polls-Trends” features in Public Opinion Quarterly have attempted to

synthesize the results of a number of tracking polls on public attitudes in the U.S. on

the War in Iraq and war on terrorism. Everts and Isernia32 review tracking poll results

from major national firms beginning before the war in March 2003 through the end of

December 2004. They concluded that both in the United States and Europe, the public

believed it important and necessary for the United States (and its allies) to get support from

the United Nations in order to legitimize the use of armed force in Iraq/Afghanistan and

aggressive tactics in prosecuting the war on terrorism. Panagopoulos has analyzed post-

9/11 polling data from the Roper Center’s IPOLL database archive on American attitudes

toward Arab and Muslim Americans and toward Islam.33 He finds lingering resentment

and reservations about Arab and Muslim Americans and low levels of awareness/knowl-

edge about the basic elements of Islam. So the Iraq policy itself started with two distinct

disadvantages in foreign eyes: (1) the concept of unilateral intervention in Iraq34 was never

generally accepted outside the United States, and (2) there was a basis for claiming bias

within the American public against Moslems as a group, and perhaps against Islam itself

as religion. The claimed bias against Moslems rendered it particularly difficult for the

U.S. government’s message to find any positive traction in the Islamic world.

What do we know about the perceptions of people in other countries about U.S. foreign

policy? The most recent BBC World Service/PIPA (Program on International Policy

Attitudes at the University of Maryland) polling initiatives in twenty-five countries

(conducted by GlobeScan from November 3, 2006 through January 9, 2007, with more

than 26,000 people) shows global attitudes toward the way the U.S. is handling the War

in Iraq and war on terrorism going from “bad” to “worse” even as American public

opinion has become more negative as well.

The PIPA World Public Opinion.org Web site in late February 2007 summarized some

of the poll results:

As the United States government prepares to send a further 21,500 troops to Iraq [the surge

strategy], the survey reveals that three in four [foreign respondents] (73%) disapprove of

how the US government has dealt with Iraq. The poll shows that in the 18 countries that were

previously polled, the average percentage saying that the United States is having a mainly

positive influence in the world has dropped seven points from a year ago—from 36 percent

to 29 percent—after having already dropped four points the year before. Across all 25 coun-

tries polled, one citizen in two (49%) now says the US is playing a mainly negative role in the

world. Over two-thirds (68%) believe the US military presence in the Middle East provokes

more conflict than it prevents and only 17 percent believes US troops there are a stabilizing

force . . .Interestingly the American public also seems to have serious doubts about US foreign

policy. Majorities disapprove of how the US is handling the war in Iraq (57%) . . .A majority

of 53 percent of Americans say that the US military presence in the Middle East “provokes

more conflict than it prevents,” with just 33 percent saying that it is a stabilizing force.35

The United States’ efforts at public diplomacy, particularly improving impressions in

the Islamic world, have failed. But the warning signs of failed public diplomacy have

been evident for some time. The position of Undersecretary of State for Public Diplomacy

and Public Affairs was created originally October 1, 1999, after the United States

Information Agency was abolished by Congress in 1998 late in the Clinton administration.

This occurred as part of a general reorganization of State Department functions for the
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post–Cold War world, alongside introduction of other concepts like economic diplomacy.

Evelyn Lieberman, formerly director of the Voice of America, served as the first under-

secretary from October 1, 1999 to January 19, 2001.

Charlotte Beers as the second undersecretary did not take office until October 2, 2001

(less than a month after 9/11). She served until March 28, 2003, or roughly until the com-

mencement of military operations in Iraq. A branding expert fromMadison Avenue, Beers

was the architect behind the “Shared Values Initiative,” the first-ever public diplomacy

advertising campaign featuring television spots. The $15 million campaign, launched in

October 2002 for dissemination abroad, included testimonials by Muslim Americans

about how good their life was in America. The image campaign, which ran on a limited

schedule through the Middle East and Asia through January 2003, included ordinary

people like Hammuda, the baker in Toledo, and prominent people like Elias Zerhouni,

director of the National Institutes of Health. Some scholars criticized the image campaign

as blatant propaganda that may have been effective on internal audiences but not in the

Arab world, but others have urged that the advertising war on terrorism, and this campaign

in particular, be revitalized.36

Margaret Tutwiler as career diplomat served as the third undersecretary for only

6 months from December 16, 2003 until June 20, 2004. Tutwiler, a former ambassador

to Morocco, had served as the assistant secretary of state for public affairs under President

George H.W. Bush. Then Karen Hughes, a former television journalist and long-time

advisor to President Bush, assumed the office of undersecretary on September 9, 2005.

Hughes had worked as a television news reporter for 7 years prior to becoming director

of communications for Bush when he was the Governor of Texas. She was counselor to

the President with domestic responsibilities prior to her appointment as undersecretary,

in which capacity she still serves. Hughes has the reputation of tightly controlling news

flow from Washington also within American embassies abroad, so that it is probably

accurate to characterize American public diplomacy as currently being a centralized

rather than locally directed effort, particularly within the Islamic world.

Three years ago, the then-head of the State Department’s public diplomacy efforts and

the Advisory Group on Public Diplomacy sounded the alarm.37 Margaret D. Tutwiler,

former ambassador to Morocco and close associate of former Secretary of State James

A. Baker III, had been recently appointed Undersecretary of State for Public Diplomacy,

when she made her first public appearance in that role at a House appropriations subcom-

mittee hearing on February 4, 2004. Her testimony was to the effect that America’s stand-

ing abroad had deteriorated to such an extent that “it will take us many years of hard,

focused work” to recover. Her conclusions were based in large measure on various recent

reports of Ambassador Ed Djerejian’s Advisory Group on Public Diplomacy (perceived as

being close to Baker), the Council on Foreign Relations, the Heritage Foundation, and the

Center for the Study of the Presidency. Ambassador Djerejian, a former ambassador to

Israel and Syria, indicated that American prestige had dwindled, that much of its charity

was overlooked and that its overall approach lacked strategic direction.38

James Glassman, at the time also a member of the State Department’s Advisory Group

on Public Diplomacy, writing in The American Enterprise Online, said the Congression-

ally mandated report of that group on how to fix the country’s public diplomacy problems

called for dramatic changes (mostly in management structure and resources). He noted:

In Indonesia, the country with the largest Muslim population in the world and a reputation

for embracing a moderate Islam, only 15 percent view the U.S. favorably, compared with

61 percent in early 2002. Similarly, in Turkey, a secular Muslim democracy that is a stalwart
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member of NATO and a longtime supporter of America, favorable opinion toward the

U.S. has dropped from 52 percent three years ago to 15 percent today. Shortly before the

war against Saddam Hussein, by a greater than two-to-one margin, Muslims surveyed in

Saudi Arabia, Qatar, and Jordan said that “the United States was a more serious threat than

Iraq.”39

Glassman also noted polling data in Spain, an ally in the War in Iraq, that only 3 percent

of respondents had a very favorable view of the United States while 39 percent had a very

unfavorable view. Polling data from the United Kingdom, he indicated, showed only

2 percent of Muslims there think that the United States supports democracy around

the world, and large numbers of Muslims abroad thought that Americans actively

discriminate against co-religionists here in the United States.

American national security elites believe the continuing problems are severe indeed.

Foreign Policy and the Center for American Progress recently surveyed 100 leading

national security policy elites, Republicans, and Democrats alike. The sample included

former Secretaries of State, National Security Advisors, retired top military commanders,

seasoned members of the intelligence community, distinguished academics, and journal-

ists. Eighty-four percent of these elites opined that the United States is not winning the

War on Terror. Respondents were sharply critical of our public diplomacy efforts, and

they said the United States must use more tools that are nonmilitary in the War on Terror.

Alarmingly, more than eight in ten of these elites expect an attack on the scale of 9/11

within a decade.40 This informed group presumably reflects the conviction that military

operations alone do not suffice to ensure national security in a changing world, even with-

out regard to the fact that, as reviewed previously in this chapter, military operations in

Iraq are not thus far perceived as having succeeded.

CONCLUSIONS

As opinion issue clusters, the “War on Terrorism” and the “Iraq/Afghanistan war” are

interesting because the policy decisions about how to wage these “wars” have dramatic

effects on domestic tranquility. Policy decisions growing out of 9/11 include the Patriot

Act, the war in Afghanistan, intensified operations worldwide against al Qaeda/Bin

Laden, and the war in Iraq. The Patriot Act contemplates trade-offs between the prospects

of better security against terrorist threats and constraints on civil liberties. Work on

general reformation of the U.S. intelligence apparatus continues following the widespread

perception that 9/11 represented a massive intelligence failure. The war on terrorism and

conventional military operations in Iraq and Afghanistan have led to large budget deficits

at a time when the economic picture is uncertain. These wars have also resulted in unprec-

edented levels of mobilization of military reserve and National Guard troops, and to

longer tours for all active forces. As a result, there are significant concerns that American

military forces are overstretched, with the issue now being phrased in terms of longer term

negative effects on military preparedness generally.

American news media coverage of the war on terrorism and the conventional wars in

Afghanistan and Iraq might be characterized as mostly favorable, following the conven-

tional wisdom that any press supports its government on foreign policy matters. However,

news media also have focused considerable attention on the Bush administration’s efforts

to stabilize post–war Iraq following the self-declared end of major military operations in

Spring 2003 (the now famous “Mission Accomplished” speech), the Iraqi insurgency

(often claimed to represent a civil war), and on the President’s dependence on faulty
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intelligence concerning the presence of WMDs in Iraq as the original rationale for

invading Iraq.

What Americans think about the performance of the President and the legitimacy of our

foreign and military policies and actions is reflected in public opinion polls. These polls

are sponsored by a variety of special interest groups and by the news media. The mass

media and new media can influence perceptions of legitimacy about U.S. foreign and

military policy. While television, especially cable news channels, is the major source

for national and international news, many young Americans and citizens who identify

themselves as other than White, Black, or Hispanic, turn to the Internet for their news.

And citizen opinions do appear to differ on the margin depending upon which traditional

or newer media sources they consult.

The 2006 Congressional elections resulted in Democratic majorities in both the House

and the Senate. Preelection polls and exit polls indicated that registered voters were not

satisfied with the handling of the war in Iraq or the war on terrorism by the President

and Congress. The interplay between domestic and foreign issues will likely have a major

influence on the outcome of the 2008 presidential election. But by far, the most striking

aspect of the turn in public opinion is the extent to which the increasingly unpopular

Iraq conflict resembles the eventual turn in public opinion against the Vietnam war. The

difference may lie in perceptions of the so-called War on Terror as opposed to conven-

tional military operations in Iraq (or Afghanistan). Time will tell whether and how public

opinion further differentiates between the two, recalling earlier arguments that the later

was a detour in the war on terror, which issues may come alive again in the run up to

the 2008 presidential election.
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CHAPTER 2

Muslim Perspectives on the Invasion of Iraq:
Informed Publics, Regime Leaders, and
Islamic Jurists

SHAHROUGH AKHAVI

There is a tendency to discuss America’s poor reputation in the Islamic world in terms

of a failure of its public diplomacy. However, this assumes that the only problem U.S.

diplomacy suffers is a failure of marketing, as opposed to the idea of policy differences.

This chapter focuses on common perceptions within the Islamic world concerning the

invasion of Iraq, which, unlike the invasion of Afghanistan following 9/11, was not

viewed as justified. This is an exercise in understanding others’ point of view, because

the invasion of Iraq should be understood against the Middle East’s historical experience

of external intervention. This is a cautionary tale, all the more so as policy mistakes may

have long echoes, judging by Middle East examples like current strained relations

between the United States and Iran, which many trace back ultimately to 1950s interven-

tion. It seems probable that Muslim perspectives of the invasion will continue to be

extremely negative into the foreseeable future. Thereafter, whether perspectives improve

in the longer run will depend a great deal on exit strategies and conduct of occupation

forces, as well as the evolution of such regional issues as the Palestinian–Israel conflict.

LAW, MORALITY, AND LEGITIMACY IN ISLAM

In Islam, preeminence is given to law over all the other disciplines. The only exception

to this principle is the sufis or Muslim mystics, for whom gnosis and theology trump the

law because of their conviction that it is possible to know God and even to merge with

the Supreme being in an inward journey of the soul. For mainstream (Sunni) Islam and

also the Shi‘i variant, however, it is essentially unprofitable to seek direct knowledge of

God’s nature, attributes, and divine essence, since these are beyond the ability of human

beings to grasp. However, God’s commands are accessible and knowable, and it is to their

systematization and rationalization that the learned doctors of jurisprudence (ulama) have

given their sustained attention. Of course, this does not mean that the religious scholars

eschew theology, and, indeed, that science is an important one in the seminaries. But those

scholars regard themselves as jurists first, and then specialists in theology, theosophy,



scriptural exegesis, prophetic traditions, or any of the other branches of learning available

in those educational institutions.

Once the believer commits to the commands of God, His law, in its turn, considers

that anything which harms the Muslim’s life or property is to be avoided and censured.

Morality, thus, consists in carrying out the divine commands and protecting the lives and

interests of the believers. Such moral ends can only be achieved, according to the teachings

of Islam, through the creation of a community of believers. Once established, moreover,

the integrity of this community must be defended and its interests promoted, for the welfare

of the community is the only assurance that God’s commands are being carried out.

Involvement of this community in war is strictly forbidden by Islamic law unless this

war is for the sake of materializing God’s commands. In the early experiences of the

community, war was legitimate only for this purpose. The Prophet did encounter hostility

on the part of certain tribes that not only refused to accept the new faith but also attacked

its proponents. Thus, the tradition was established that those abiding in the realm or abode

of the new religion (dar al-islam) would have to fight those abiding in the realm of

dissidence (dar al-harb—literally, abode of war). Exerting efforts for the sake of God

(jihad) was thus established as a principle and seemingly became the basis for a Muslim

theory of international relations. But care must be taken not to overdetermine this relation-

ship between Muslims, on the one hand, and Jews and Christians, on the other.

The founders of the four Sunni schools of law did hold that, technically speaking, a state

of war existed between the Muslims against the Jews and Christians. But it was mainly

al-Shafi‘i (d. 820) who insisted that such a war not only existed in a technical sense, but

also that it amounted to a permanent state of conflict. Abu Hanifa (d. 767) and Malik

ibn Anas (d. 795), two other founders of Sunni schools, refrained from holding that the

Muslims had to fight the Jews and the Christians just because they did not accept Islam.

The founder of the fourth school, ibn Hanbal (d. 855) seems not to have addressed this

issue explicitly, but his most famous disciple, ibn Taymiyyah (d. 1328) adopted the same

position as Abu Hanifa and Malik ibn Anas. For all of them, rather, jihad was mandated

against Jews and Christians only if they attacked the Abode of Islam. These jurists noted

that Jews and Christians were the protected people because they accepted God, and their

scriptures were not only respected by Muslims, but also those writings comprised a goodly

portion of the Qur’an itself.1

IRAQ AND MUSLIM PERSPECTIVES ON THE AMERICAN
INVASION

The preceding discussion has already suggested that Muslim legists have adopted

varying positions on issues and that, therefore, there is no such thing as a single Muslim

perspective on policy matters, including the American-led invasion of Iraq in March 2003.

Accordingly, this chapter is entitled Muslim Perspectives on the Invasion of Iraq. To

clarify matters, I will examine three different constituencies of Muslims and examine

how they have looked at this topic. These three groups are informed publics, regime

leaders, and religious scholars. Although in all three cases, the perspectives are critical

of American actions, the reasons for the negative attitudes vary. The following three

caveats need to be kept in mind, as well: (1) among the informed publics, one finds

at least some support for the removal of Saddam Hussein and his regime, even if the over-

whelming reaction is nonetheless on the negative side; (2) among the regime leaders, their

negative perspective is tempered by some satisfaction at the fact that the unpredictable
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leader, Saddam Hussein, has fallen from power; (3) the Muslim perspectives surveyed in

this chapter are those adopted by Muslims in the Middle East, though it is my strong

conviction that similar attitudes have been shared by their fellow Muslims in Africa,

South Asia, Southeast Asia, Europe, Latin America, and North America.

Informed Publics

“Informed publics” refers to sectors of the population who participate in political dis-

course. Usually, the people in this category have secondary and often tertiary education,

but this is not a strict requisite, as political activists can include those who only acquired

a primary school education, but nevertheless keep themselves informed of current issues

of the day. Broadly speaking, informed publics include professionals, such as lawyers,

physicians, educators, journalists, scientists, labor leaders, businessmen, financiers,

students, and the like. They could also include workers and cultivators, though this group

would be less well represented. Members of the “petite bourgeoisie” (self-employed,

small shopkeepers, and retail merchants in the domestic economy) may also be included.

The few polls conducted inside Iraq since the American-led invasion in March 2003 and

the initial end of organized fighting in early April showed that Iraq is generally expect

improvements in conditions in Iraq and in their own lives.2 One such poll was carried out

by Zogby International (located in Washington, DC) on behalf of the conservative think

tank, American Enterprise Institute. It showed that almost 70 percent expected either

significant (31.7 percent) or slight (38 percent) improvements in the country’s prospects

in the future. These figures appear to hold up across age, ethnic, and religious groups.

Christians and those who had lost relatives in the war were optimistic at higher than aver-

age levels (77.8 and 77.4 percent respectively). Even Sunni Iraqis felt generally optimistic

for the country’s future (67.6 percent—but no breakdown is available for determining the

degree of optimism, whether significant or slight). All groups polled expressed the desire

for rapid termination of the occupation, with 31.6 percent demanding an end within

6 months, 34 percent within 1 year, and 25 percent within 2 years. Most of the Christians

(77.8 percent) hoped the occupation would last more than 2 years, while most of those

above the age of 65 (more than 50 percent) wanted the occupation to end within 6 months.3

In August–September 2003, the Gallup Poll released findings that only 35 percent of

Baghdadis felt that the United States would permit Iraqis to establish their own political

system free of interference by Washington. A plurality of respondents (39 percent) stated

their preference for a “multiparty democracy,” followed by 29 percent who prefer a politi-

cal system based on the concept of consultation (shura), a concept found in the Qur’an.

A smaller number (10 percent) favored an Iranian-style system, followed by almost as

many (8 percent) preferring a constitutional monarchy.4

Two other polls, this time administered by the ICRSS (Iraq Center for Research

and Strategic Studies), in August–September 2003 and September–October 2003, also

provided some interesting data. In the earlier poll, ICRSS found that one-third of the

respondents favored an “Islamic system,” though what that actually means is unclear.

Thirty percent favored “democracy” (again, not clearly defined), while 24 percent favored

a blend of the two. A majority (61 percent) declared that they did not trust any Iraqi

political leader. In the later poll, covering seven cities and undertaken on behalf of the

U.S. State Department, regional variations emerge in regard to whether an “Islamic” or

a “democratic” political system is preferable. In Irbil and Sulaymaniya (Kurdish towns),

between 50 and 75 percent favored a “democratic” system; in Basra (in the Shi‘i south)

a plurality held out for “democracy;” in Baghdad, the response was even between
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“democracy” and an “Islamic” system; in Fallujah and Ramadi, cities in Central Iraq, a

plurality (Fallujah) and a majority (Ramadi) favored an “Islamic” state; while in Najaf

(dominated by the Shi‘ah), the population by far preferred an “Islamic” state.5

In late winter 2004, the findings of an extensive poll conducted in Iraq among a random

and representative sample that included 2,737 Iraqis from February 9 through February 28,

2004 were released. This is the most detailed poll yet. It showed that 48 percent believed

that it was right for the United States and its partners to attack Iraq, while 39 percent

believed that it was wrong, while 13 percent expressed no opinion. As the report states,

these numbers represent “hardly the unreserved welcome some U.S. policymakers had

anticipated.” These numbers change dramatically, however, when those polled are broken

down into Arab and Kurdish Iraqis. Among the Arab population of the country, 46 percent

maintained that the invasion was wrong, while 40 percent held that it was right. The

corresponding figures for Kurdish Iraqis were 87 percent stating that it was right, while

only 9 percent declared themselves against the invasion.6

Unfortunately, the poll did not distinguish between Sunni Arabs and Shi‘iah Arabs.

Because of this, it is only possible to refer to the results for all Arabs. With this in mind,

note that only 33 percent of the Arab population of Iraq believed the consequence of

the invasion was to liberate the country, while 48 percent maintained that the invasion

humiliated its people. Among the Kurds, however, those arguing the invasion liberated

Iraq included 82 percent of all Kurds polled, while only 11 percent believed that it

humiliated the country. Only 30 percent of all Arabs supported the continued presence

of coalition forces, while 60 percent opposed this. Among the Kurds, the numbers were

82 percent in favor and 12 percent opposed, respectively .

A majority of all communities worried about the lack of jobs and about the lack of secu-

rity that has existed throughout the land. On the positive side, 70 percent of all those ques-

tioned believed things were “good” at the time of the poll, while only 29 percent believed

they were “bad.” However, when asked to compare the situation at the time of the poll with

the prewar situation in Iraq, 56 percent declared the situation to be better now, while

23 percent reported that it was about the same, and 19 percent felt it was worse. When

asked to project into the future 1 year from the time of the poll (i.e., to February 2005),

71 percent predicted the situation would be better, 9 percent that it would be the same,

and 7 percent that it would be worse. In rating specific local conditions, 72 percent declared

that the situation of schools was “good,” while 26 percent said it was “bad.” But when

asked to compare the situation of these schools with the prewar period, the numbers change

dramatically, with 47 percent responding that the situation is better now, 9 percent declar-

ing it is worse, and 41 percent saying it is about the same. In regard to crime protection, 53

percent declared that the situation was “good,” while 44 percent declared it was “bad.” For

clean water, the corresponding numbers were 50 percent “good,” but 48 percent “bad.”

Polls have shown that the reaction of non-Iraqi Arabs to the American invasion and

occupation of Iraq is overwhelmingly negative. While some in the region (as well as expa-

triates living outside the region, but with continuing ties and connections to it) are happy

to see the end of the regime of Saddam Hussein, even they have expressed a sense of

humiliation that it required external intervention to bring this about. They also see that

Iraq is under American-led military occupation, note that many Iraqis continue to lack

electricity, that abductions and criminality in Iraq are mounting, and that health care and

education in the country have either sharply declined or have stagnated. Polls have shown

that Muslim perceptions on the invasion of Iraq have turned far more negative lately than

in the year immediately following the invasion.
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Although many Arabs condemn the bomb explosions in Iraq that have killed Iraqi

civilians,

most Arabs would also have some sympathy for those fighting to end what they see as the

US occupation of Iraq. The observers also say that public animosity in Arab and Muslim

countries toward US foreign policy is so great now, that it is difficult to publicly show any

sympathy at all for the US effort in Iraq.7

Firstly, the general sentiment among informed publics in the Middle East is that Iraq

did not pose a threat to the national security of the United States. They do not believe it

to be credible that a small country such as Iraq could constitute such a threat. Even if it

had turned out to be true that the Ba‘thist regime had possessed WMDs (weapons of mass

destruction) and would have been able to operationalize such weapons within 45 minutes,

the informed Muslim publics do not believe that such capability would have amounted to

a threat to the national security of the vastly powerful United States.

Secondly, informed publics have reacted with profound cynicism to the rhetoric of

the administration in Washington that it sought to bring democracy to Iraq and then, by

extension, the Arab world. Given the record of American foreign policy in the region,

these publics believe that the United States is not the agent one could rely upon to transmit

democracy. Although the record of the United States in the mid-1940s was generally

a good one in the mind of these publics, matters began to change with the Anglo-

American Committee of Inquiry (1946), which was formed to assess how the British

Mandate over Palestine ought to be terminated. Although President Truman promised

the British government in advance that his administration would adhere faithfully to all

the recommendations that were to be made in the report of this Commission of Inquiry,

he abandoned all of the recommendations except the one that called for immediate

authorization to permit 100,000 Jews to migrate to Palestine. He unilaterally abrogated

provisions that called for a binational state with parity for both Jewish and Palestinian

communities, gave the Palestinian side a veto over future Jewish immigration to Palestine

beyond the 100,000 additional immigrants, and recommended the opening up of Western

borders to accommodate Jewish immigration to Western countries. These policies, includ-

ing American support for the creation of the state of Israel, was considered by Muslim

informed publics to be the abandonment of Wilsonian principles of self-determination

and thus a betrayal of America’s own democratic legacy.

Later, the United States supported the overthrow of the democratically elected

government of Prime Minister Muhammad Musaddiq in Iran in August 1953 and tried

several times to achieve the same purpose against the populist regime of President Gamal

Abdel Nasser in Egypt after 1956. The United States also backed the repressive Iraqi

monarchy prior to 1958, endorsed the authoritarian rule of King Hussein in Jordan, of

King Hasan in Morocco, and of the various dynasts in Saudi Arabia after the death

of the founder of that Kingdom, ibn Abd al-Aziz, in 1953. The United States intervened

on behalf of the Falangist Maronites in the Lebanese Civil War of 1975–1991, supported

Saddam Hussein throughout the period of the Iran–Iraq War (1980–1988), and endorsed

the Algerian army’s coup in January 1992 that prevented democratic elections in that

country. Finally, the United States routinely vetoed resolutions in the United Nations that

these mass publics believed represented just censorship of Israel for its policies in the

occupied Palestinian territories of the West Bank and Gaza Strip. Middle Eastern

informed publics were keenly aware that at the time when the international media were

focusing their attention on Baghdad’s use of poison gas against the Iranians during the
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Iran–Iraq War, the State Department tried its utmost to divert attention from this by

suggesting that it was actually the Iranians who were resorting to poison gas.

The administration in Washington knew very well that the Iranians were not resorting to

poison gas attacks, but still attempted to shift the blame to the Iranians, since it was

embarrassing to be seen to support a government, Iraq, that was actually doing so. These

publics also know about the American betrayal of the Iraqi Kurds in 1975, when Henry

Kissinger arranged a deal that led to the abandonment of the Kurds to the tender mercies

of the Ba‘thist government of Iraq of the time. Washington also tried to prevent the over-

throw of their client, the Shah of Iran, in the fateful days of 1978–1979, when the Iranian

revolution was underway.

Informed publics in the Middle East also reject the accusations made by Vice President

Richard Cheney, Defense Secretary Donald Rumsfeld (and his deputies, especially Paul

Wolfowitz and Douglas Feith), National Security Advisor Condoleeza Rice, and certain

other appointees of the administration that Saddam Hussein’s government was cooperat-

ing with the leadership of al Qaeda in a campaign of international terrorism whose main

target was the United States. The President himself espoused such views until it became

untenable, and he finally had to admit that no evidence existed of any such connection

between Saddam Hussein’s government and Osama bin Laden. Since imminent use of

WMDs and Iraqi support for international terrorism were the two strongest arguments that

the Bush administration advanced to justify its invasion, and since both of these have been

shown to be false, informed Middle East publics believe themselves vindicated in their

refusal to believe the version advanced by the Bush administration.

Beyond this, they note that the doctrine of preemptive attack that the administration

has newly adopted would, if consistently applied, provide justification for the government

of any nation-state in the world to attack its rivals on grounds that unless it did so, the

rival could at some point represent a mortal threat to it. This line of thinking distills,

in the thinking of Muslim informed publics in the Middle East, to a license to ignore

international law and to act unilaterally in a coercive manner in pursuit of national inter-

ests. This not only undermines international law, but also the major institutional guardian

of that law, the United Nations. As far as Middle Eastern informed publics are concerned,

the fact that the Security Council of the United Nations refused explicitly to authorize the

use of military force in the months and weeks leading up to the war, but Washington

proceeded with the invasion nevertheless, starkly shows imperialist behavior on the part

of the world’s only superpower.

Middle East informed publics note that the only governments in the region that

supported America’s armed attack on Iraq were Kuwait and Israel. If most regimes in

the region did not see themselves so threatened by Saddam Hussein’s government as to

warrant an invasion of Iraq, what was it then that led the United States, some 6,000 miles

away, to feel so threatened?

The thinking among these publics is that the United States wanted to open the Iraqi

economy to participation by American corporations and remembered former Secretary

of State James Baker’s famous comment to the press at the time of the first Gulf War

(1990–1991) that “this war is about jobs, jobs, jobs.” In other words, economic motives

were then, as well as again in 2003, driving American behavior in a major way. It has been

suggested in some quarters that the United States had nothing material to gain by attacking

Iraq, and it did so for noble purposes. But this view is dismissed by the informed publics in

the Middle East. They retort that it is not necessary for the United States to take direct

control over the Iraqi oil industry for Washington to be able to have its way in regard to
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oil prices economically favorable to it. A regime in Baghdad friendly to the United States

would, on this argument, do its best to protect the American interest by keeping oil prices

at levels most helpful to the U.S. economy. Iraq’s oil reserves are second only to Saudi

Arabia’s, and some authorities consider that it is the world’s leading state, surpassing even

Saudi reserves. Middle Eastern informed publics cannot believe that U.S. purposes were

merely to end the rule of an oppressive ruler, and not to establish a dominant voice over

the operation of the Iraqi oil industry.

Meanwhile, of course, oil is not the only sector of the economy in Iraq. Informed

Muslim publics believe the opportunity for American corporations to participate in the

full range of sectors of the Iraqi economy was a powerful incentive leading the Bush

administration to war and then to offer recovery through contracts granted to such compa-

nies as Bechtel, Haliburton, and the like. They believe that in the reconstruction process as

well as in the period after reconstruction, a chief objective of the U.S. foreign policy was

to squeeze out the commercial activities of business interests from other advanced states.

On the issue of wanting to encourage democratization in Iraq, Middle East informed

publics note that democracy is not a monolithic model of representing interests. While

the Anglo-Saxon tradition of democracy stresses individual liberty, the continental

European tradition stresses equality. These two themes may well conflict with one

another. Although Bush administration spokespersons routinely declare that they do not

have a blueprint of democracy that they want to impose on the Iraqi people, it is evident

that “one person one vote” is not what they have in mind. When this is proposed, for

example, by the grand mujtahid, Ayatollah Ali Sistani, the response in Washington is that

this is not what the United States wants because of fears that the minority Kurds and

Sunnis will be disadvantaged. The problem is that American historical traditions, rooted

in Madisonian fears of the “tyranny of the majority” are alien to Middle Eastern institu-

tions and processes in general and Iraqi ones in particular.

Because support for the American-led action has drastically dropped among the

American people themselves, it is hardly surprising that the negatives in the Muslim

perceptions have increased in intensity. This opinion is mindful of the symbolism of

foreign occupation. Although colonial invasions and occupation have a longer history in

other parts of the world, Carl Brown is correct when he insisted that the Middle East

“is the most penetrated international relations subsystem in today’s world.”

The entire world has been shaken and shaped by the West in modern times, but nowhere has

the political dimension of that fateful confrontation been more thorough and more consistent

than in the Middle East. . . .The idea of a penetrated political system . . . is not simply a

measure of the intensity of outside political or economic domination. Many countries and

regions, for example, have experienced a longer, more violent, or more disruptive period of

outside domination than the Middle East [the Muslim territories of Central Asia in the Soviet

period, for instance]. In other areas the outside impact was at one time more intensive than

what the Middle East endured, but such confrontation was not sustained. . . .A penetrated

political system is one that is neither effectively absorbed by the outside challenger nor later

released from the outsider’s smothering embrace. A penetrated system exists in continuous

confrontation with a dominant outside political system.8

In a broadcast aired in late 2003 by the VOA (Voice of America), which is a division of

the United States Information Agency, located in the executive branch of government,

interviews with a number of intellectuals in the Arab world about the United States’

actions in Iraq were summarized. Here are some of the major points that emerged from
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these interviews, as identified by VOA broadcaster, James Martone: (1) the Iraqi

resistance to the U.S. presence in Iraq, deemed an occupation, was perceived as justifiable,

in the implicit context of the colonial legacy; (2) the targeting of innocent civilians by

elements of this resistance, though perceived as unacceptable by the respondents, was

nevertheless downplayed because of the greater importance to these respondents of

resisting foreign occupation; (3) a double standard was perceived in the American counte-

nancing of Israel’s occupation of the West Bank and Gaza Strip and justifying its own

invasion of Iraq by reference to a desire for democracy. If the United States were really

opposed to occupation, on this argument, why did it not encourage this as well for the

Palestinians, who were eager to enjoy its fruits but could not under occupation?9

Polling of Muslim public opinion is becoming increasingly reliable, led, perhaps, by

Zogby International and the Pew Research Center for People and the Press. Although the

Middle East is not equivalent to the Muslim world, one cannot ignore the results of recent

polls that show how deep the resentments of the United States have become. Compare the

figures for public opinion about the U.S. Government’s policies for four Arab states in two

different years (Tables 2.1 and 2.2), the first prior to the U.S. invasion of Iraq and the second

following that event.
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Table 2.1 Public Opinion About the U.S. Government’s Policies for Four Arab States in

Two Different Years

Country April 2002 Percent Unfavorable July 2004 Percent Unfavorable

Egypt 76 98

Saudi Arabia 87 94

Morocco 61 88

Jordan 61 78

Source:Data from “Freedom and Democracy American Style,” Labour and Trade Union Review, February 2005,

http://www.david-morrison.org.uk/iraq/freedom-american-style.htm.

Table 2.2 Changes in Perceptions About the United States in Various Arab States Over the Course

of the Year From 2004 to 2005

Change Egypt Jordan Lebanon Morocco Saudi Arabia UAE

Better 5% 13% 21% 6% 8% 8%

Worse 84% 62% 49% 72% 82% 58%

Same 11% 18% 27% 21% 9% 31%

Factor Egypt Jordan Lebanon Morocco

Saudi Arabia

UAE

War in Iraq 57% 48% 34% 45% 49% 31%

Bush’s promotion of

democracy and reform

4% 6% 16% 2% 9% 9%

Developments in the

Arab–Israeli front

8% 13% 19% 8% 8% 7%

American treatment of

Arabs and Muslims

28% 28% 22% 40% 32% 41%

Other 0 3% 4% 2% 0 5%

Source: James Zogby, Attitudes of Arabs, 2005 (Washington, DC: Arab American Institute/Zogby International/

Young Arab Leaders, 2005), 12.



Indeed, even according to the U.S. Defense Department’s Defense Science Board Task

Force on Strategic Communication of September 2004, “in the eyes of Muslims, American

occupation of Afghanistan and Iraq has not led to democracy there but only to more chaos

and suffering. U.S. actions appear in contrast to be motivated by ulterior motives and

deliberately controlled to best serve American interests at the expense of truly Muslim

self-determination.”10

In a study issued by James Zogby in 2005, figures are provided on changes in percep-

tions about the United States in various Arab states over the course of the year from

2004 to 2005. The information is revealing, particularly when juxtaposed to information

provided by Zogby in regard to the most important factor determining people’s changes

of attitude, which was the war in Iraq.

Muslim Regime Perspectives

In gauging the reaction of Muslim regimes, I will focus upon those in the Middle East,

though I feel that these can be generalized to non-Middle Eastern cases. The reaction has

been mixed, depending to some extent upon which audience these regimes are addressing.

Objections to the American-led invasion of Iraq by regime leaders may be divided into

three categories. In the first place, many of these regimes are narrowly based and lack

broad popular legitimacy. The masses in the countries headed by these regimes have

been, as we have seen, keenly opposed to the invasion of Iraq. Radicalizing these masses

by giving them the impression that the regimes, because they pursue pro-American

policies, endorse the war on Iraq is a serious problem that they face. The last thing they

need is to give their people additional reasons beyond the ones they already have for being

angry at them. This is a major reason why such leaders as President Husni Mubarak of

Egypt and Crown Prince Abdallah of Saudi Arabia tried to avert the war.

A second reason why these regimes opposed the American-led war on Iraq is that some

of them may have believed that this precedent would make it easier for the United States

to seek their own overthrow if Washington perceived them to be obstacles hindering the

American project in the region. No doubt the leaders in Syria and Iran have been disturbed

at the implications of the war against Iraq for their own ability to hold on to power.

It might be argued that the United States would be hard put to succeed in any military

intervention in either of these two countries, but the regime leaders in Tehran and

Damascus, among others, apparently believe the rhetoric from Washington, DC that they

may be in the line of fire.

A third reason for Muslim regimes to oppose the invasion of Iraq relates to memories of

colonialism and a strong sense of the injustices associated with the colonial era in the

Middle East. On this argument, regime leaders are no different from the populations that

they govern: both they and their people have collective memories, if not personally, then

certainly as crystallized in the social mythos of their nation-state experience, of the

humiliation of foreign invasion and occupation. Although the policymakers of the states

that invaded Iraq have proclaimed that their enterprise is not a colonial one, Muslim

regime leaders are not so different from their informed publics in remaining unpersuaded

that motives of gain and advantage in international politics and global economic markets

have had no role to play in this affair.

Be this as it may, the overthrow of the Saddam Hussein regime was also a positive

development for a number of the leaders of the region, though, with the exception of

Kuwait, they could not afford to be seen or heard saying so openly. This is certainly true

of the Iranian government and almost as certainly true for the Syrians. Indeed, none of
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Iraq’s neighboring governments lamented the removal of the Baghdad regime, with the

possible exception of Turkey.

The explanation there is that Turkey’s leaders have long been fearful that a regime

collapse in Iraq will signal the rise to prominence of the Kurdish issue and, at the very

least, the creation of an autonomous Kurdish region within a weakened Iraq. Turkey’s

leaders, needless to say, had objected to the instability in that region generated by unpre-

dictable Iraqi behavior under Saddam Hussein. Accordingly, they may not have been

unhappy to see the end of his rule. But on the other hand, the risk that Iraqi Kurds might

succeed in staking their claim to an independent Kurdish state, thereby stimulating

pressures among Turkish Kurds to secede, has been too strong to allow Ankara to look

upon developments in Iraq with any equanimity. From this perspective, better a trouble-

making Saddam Hussein still in power than a scenario in which Iraq implodes. Similar

concerns apply in the case of Iran, but because of the long Iran–Iraq War (1980–1988),

the Iranians have been more willing then the Turks to see the end of the Hussein

government. As for Jordan’s leaders, because of the integration of the Jordanian and Iraqi

economies, the government in Amman also tried to discourage an American invasion of

Iraq. This was not out of support for Saddam Hussein’s policies, obviously, but rather

due to Jordanian desires for stability in the markets of both countries.

Muslim Jurists’ Perspectives

When speaking about the perspectives of the Muslim jurists regarding the invasion of

Iraq, it is apposite to distinguish between Sunni and Shi‘i interpretations. This is not the

place for a detailed discussion of such distinctions. Suffice it to say that a corpus of

Sunni and Shi‘i law has developed over the centuries whereby the jurists of each side

have refrained from drawing precedents for their interpretations of the law from the legal

traditions of the other party. Historically, the differences between Sunnis and Shi‘i have to

do with a political dispute over the succession to the Prophet and also a doctrinal dispute

pertaining to the role of religious leaders.

Because of the persecution of the Shi‘ah—a minority in the Islamic world consisting of

about 10 percent of all Muslims, but a majority in Iran and Iraq—by the Ba‘thist regime

of Saddam Hussein and his predecessors, the reaction of Shi‘i jurists to the American

invasion has been nuanced. However, even those Shi‘i jurists who have celebrated the

removal of their tormentor, Saddam Hussein, and his government, have couched their

approval in pragmatic, not doctrinal or legal terms. Muslim jurists have always con-

demned as reprehensible wars fought between the Muslims themselves, so it need hardly

be stressed that wars commenced by non-Muslims against Muslims would be considered

anathema by the jurists of Islamic law.

As pointed out earlier in this chapter, the protection of the interests of the believers, as

servants of God, is a categorical imperative that cannot be derogated except in the direst of

situations. Thus, for example, if the enemy of the believers is advancing on the camp of

the believers and the enemy has captured some believers and is using them as human

shields in their advance, is it lawful for the defenders of the camp to fire on the enemy,

knowing that the captives would be in the line of fire. This classic example in the seminar-

ies of Muslim jurisprudence sheds light on the supreme value attributed to protecting the

life and interests of the Muslim in Islamic law, given that the Muslim has the task of carry-

ing out God’s commands. The answer is that it is lawful to fire, even if the captives are

killed, on the argument that if the defenders do not defend the community, then not only

a few Muslims would be killed, but the entire Muslim community would be destroyed.
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Extrapolating, jurists maintain that anything which harms the interests of the believer

(provided that the believer is sincere and is in all good conscience seeking to carry out

God’s commands, of course) is to be avoided. This being the case, it is almost impossible

for a jurist, whether Sunni or Shi‘i, to endorse an invasion of a Muslim country by non-

Muslim foreign attackers.11 For such an invasion inevitably puts at risk the lives not

merely of a few Muslims but thousands of them. Given that the Muslim community of

Iraq, though its leaders were treated harshly by the Saddam Hussein regime, was never

in danger of extermination, then what could be the doctrinal or legal justification for a

Muslim jurist finding in favor of the foreign attackers?

On the historical record, one hardly finds a single case in Islamic law and Islamic

history in which Muslim jurists generally endorsed an attack on a Muslim country by

non-Muslim forces. This includes Shi‘i jurists. For example, when the British invaded Iraq

and forced their Mandate over that country after World War I, a massive uprising

occurred, with especially heavy resistance in the regions south of Baghdad (historically,

the region where Shi‘ah were and still are concentrated in the country). This uprising

occurred despite the fact that the Ottoman empire, which was ruled by Sunni leaders and

controlled Iraq prior to 1918, had pursued policies in the Shi‘i regions that had been

resented by the Shi‘ah.

An interesting situation developed in neighboring Afghanistan in the aftermath of the

attacks on the World Trade Center in New York City and the Pentagon in Washington,

DC on September 11, 2001. Here, the question arose as to the legality of U.S. forces invad-

ing Afghanistan, a Muslim society whose state was under the control of the Taliban. That

regime was believed to be knowingly shielding the suspected planner of those attacks,

Osama bin Laden, a Saudi expatriate construction engineer who had moved to Afghani-

stan. In this case, Muslim jurists were divided, with some arguing that the Unites States

had no right to attack because it would inevitably threaten the lives of innocent civilians.

But others, including influential jurists such as the Shaykh al-Azhar, Sunni Islam’s most

important mosque and university outside the Grand Mosque in Mecca and the Prophet’s

mosque in Medina, maintained that the attacks in New York and Washington were viola-

tions of Islamic law on the sanctity of human life, including the lives of nonbelievers.

One jurist, Yusuf al-Qaradawi, an Egyptian expatriate living in the United Arab

Emirates, issued an authoritative opinion (fatwa) in response to questions posed to him

by Muslims in the U.S. armed forces. This came in the immediate aftermath of the attacks

on September 11. The questions dealt with whether or not it was licit for them to partici-

pate in the attack on Afghanistan, a Muslim country. Qaradawi’s response was that it

was legal for them to fight the Taliban if that regime did not agree to expel bin Laden,

whom he labeled an unbeliever (kafir) from Afghanistan or to deliver him into the custody

of the United States. The reasoning upon which Qaradawi based his ruling was public

interest (maslahah).12 He acknowledged that innocent Afghan civilians might be killed

but held that the greater interest of defending the reputation of Islamic law supervened

concerns over the loss of individual Muslim lives. Collaterally, he ruled that other Muslim

states should not participate in the attack on Afghanistan.

However, such an opinion begs the question. Legal defense of an attack on the Pentagon

and even the World Trade Center (a financial, rather than a military target) might be given

under Islamic law, especially the school of al-Shafi‘i, if it could be shown that American

military and financial resources constituted a dire threat to Islam. Osama bin Laden himself

was persuaded that not only was Islam under threat from Western capitalism and military

power but even from the transmittal of what he considers to be uniform Western cultural
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values through the movies, television, books, and other forms of transmission. Though not

trained and hence not qualified to issue legal opinions, bin Laden did not hesitate to issue

fatawa authorizing attacks on America and Americans. By contrast, most responsible

Muslim jurists hold that such an extreme interpretation of what constitutes a threat to the

interests of the Muslims could not be derived from the writings of the classical schools of

jurisprudence.

At any rate, in Muslim eyes, the situation in Iraq differs from that in Afghanistan. In the

case of Iraq, the American and British governments maintained that they had to attack

Iraq because the Iraqi government constituted a “grave and immediate threat” to them.

No evidence has arisen to justify this claim in the eyes of the American and British people

themselves, much less to Muslims. And, indeed, the justification for the American actions

that are now emanating from official quarters in Washington and London are much

reduced and amount to the argument that the Iraqi people are better off without Saddam

Hussein and that, somehow, the world is a “safer place” now that he is gone. Muslim

jurists reject such arguments as tantamount to a license to remove leaders in the Muslim

world whenever the great powers feel that those leaders should be removed. This, main-

tain the jurists, is an open invitation to permit attacks, which threaten the lives of Muslims,

whenever non-Muslims believe such attacks advance their interests.

Shi‘i jurists, such as Ali al-Sistani and Muhammad Baqir al-Hakim have privately

maintained that it is a good thing that Saddam Hussein was overthrown, but they have

rued the fact that it took the military forces of non-Muslim governments to accomplish

this. Meanwhile, they are urging a rapid transfer of authority to the Iraqis and will look

very closely at the drafts of the constitution that the occupation authorities favor; the

contracts that have been and will be awarded by agencies appointed by the occupation

authorities to Western, and especially American, companies for the reconstruction and

development of Iraq’s economy and resources; and the electoral law that the occupation

authorities favor. In each of these three domains, Shi‘i jurists are suspicious that the intent

is to restrict the power of the Shi‘i community, even though that community represents

approximately 60 percent of the country’s population. Heightening their suspicions was

the explicit statement by the former U.S. Civil Administrator in Iraq, Paul Bremer,

that the United States will not permit a constitution for the country that is based on the

shari‘ah, or Islamic law.13 From their perspective, this is a matter that outsiders cannot

decide but must be determined by the Iraqi people themselves.

CONCLUSIONS

While the U.S.-led attack on Iraq in March 2003 proved popular in the United States

and remained so for sometime, eventually public opinion has evolved to the point that

almost a year later close to half the population believed that the war should not have been

launched and by 2006 60+ percent believed that it had been a mistake to invade Iraq. In

the Muslim world, the overwhelming sentiment among informed publics and Muslim

jurists has been that the war was unjust. Among regime leaders, unhappiness over the

implications of the war for their own rule and for Muslim solidarity has been tempered

by relief that the war was short and that Saddam Hussein was overthrown, however, the

costs have been high. Thus, estimates of Iraqi civilian casualties that ran into the neighbor-

hood of 10,000 about 1 year into the war14 and 4 years into the war above 60,000,15 cannot

be welcomed by the leaders of the mainly narrowly based governments in the Islamic

world, especially when compared to the numbers of U.S. and British soldiers killed in
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the war and afterwards (about 550–600 in the first year but, in late 2006 estimated at

significantly more than 3,000).

While no one can state with assurance how the occupation will continue to operate or

what its consequences for Iraq and the region will be in the short and long terms, it is

certain that the war has created a new situation on the ground. Whether an independent

Kurdish state might emerge that could prove a powerful magnet for Kurds living in

Turkey, Iran, Syria, and the Caucasus is unclear, but it can neither be ruled out nor can

it be maintained that a Shi‘i-dominated Iraq might emerge from the aftermath of the inva-

sion that could resemble the Islamic Republic of Iran. Neither of these developments

would, most likely, meet with the approval of the governments of the United States or

the United Kingdom. The considered opinion seems to be that Muslim perspectives of

the invasion will continue to be extremely negative into the foreseeable future. Whether

they improve in the longer run will depend a great deal on the exit strategies and conduct

of the occupation forces in the coming months, as well as the evolution of such regional

issues as the Palestinian–Israel conflict.
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CHAPTER 3

Contested Morality in U.S. Foreign Policy

JANICE LOVE

This chapter addresses the debate among U.S. Christian leaders over the morality of the

United States’ March 2003 invasion of Iraq in the context of two larger scholarly foreign

policy discussions. The first involves the nature and understanding of American power in

the world. The second involves contending perspectives on where the current U.S. govern-

ment’s war against terrorism fits into the long-term path of American foreign policy. This

assessment should contribute substantially to understanding contentious arguments over

the legitimacy, or lack thereof, of the U.S. government’s actions in Iraq, and the war on

terrorism more generally.

Our ultimate conclusion is that, in international relations theory terms, the Iraq conflict

represents the U.S. government’s apparent choice for hard over soft power. When govern-

ments choose to use hard power as the primary means of exercising influence, they strive

to harness a sufficient stock of soft power, too, so that their actions will be widely

perceived as legitimate. Religion is an important dimension of soft power, and govern-

ments often seek the blessings of religious leaders to help legitimize the use of hard

power.

In the case of this war, however, there is a split within the U.S. Christian community.

The vast majority of church leaders representing historic, mainline Protestant and Catholic

traditions, claim that the U.S. government’s choice to go to war and its prosecution of the

war fail to meet the criteria of a just war contained in the just war doctrine. These U.S.

leaders have overwhelming support from their denominational affiliates abroad, including

the late Pope John Paul II. In contrast, Christian leaders from the Southern Baptist Church

and prominent U.S. televangelists set aside the multidimensional and more complex

historic just war doctrine in favor of applying one particular criterion adapted from the just

war theory. They argue that the U.S. government, a legitimate political authority blessed

by God to exercise Christian leadership in world affairs, chose a just course of action in

prosecuting the Iraq war. These leaders’ endorsement of the war added soft power to the

government’s exercise of hard power.



THE HARD VERSUS SOFT POWER DEBATE IN INTERNATIONAL
RELATIONS THEORY

Since World War II, the concept of power has been at the center of the study of

international relations. In general, most scholars would agree that power is the ability of

political actors to achieve their goals. Packed into this assertion is a distinction between

the two aspects of power: capabilities, the resources an actor directly controls; and influ-

ence, the actor’s ability to change the values or behavior of another political player. More

conservative analysts, the Realists, usually presume that capability causes influence, and

consequently consider that little meaningful differentiation can be made between the

two. More liberal scholars, the Pluralists, argue that interactions among political players

can affect the conversion of capabilities into influence. Therefore, the distinction poten-

tially makes a big difference.1

Building on Pluralist assumptions, Joseph Nye2 revises and relabels these distinctions

to analyze U.S. foreign policy. In his terms, capability becomes a sophisticated notion of

hard power, while a multidimensional concept of soft power builds on and embellishes

the idea of influence. As for definitions, hard power on the whole rests “on inducements

(carrots) or threats (sticks).” This is a more material base.3 The United States has a large

arsenal of both carrots and sticks. In contrasts to this notion, soft power “co-opts people

rather than coerces them,” and thereby gets them to do what you want.4 Therefore, the

basis for soft power rests more in ideas than on material incentives, either of positive or

negative kinds.

Building on Machiavelli’s view of power as a mixture of coercion and consent, Gramsci

wrote extensively about the moral, political, and cultural values of a dominant group

becoming so widely dispersed that less powerful or even subordinate groups incorporate

them as unquestioned common sense.5 In distinguishing soft power from the older notion

of influence, Nye argues that soft power is only one form of influence, and that it is

“more than persuasion . . .It is the ability to entice and attract. And attraction often

leads to acquiescence or imitation.” Soft power inspires “the dreams and desires of

others . . .”6

Typical instruments of soft power include popular culture embodied, for example, in

telecommunications such as film or television, as well as in education and cultural

exchange. As with hard power, governments do not control all these instruments, but in

contrast to governments’ considerable command of a large amount and wide array of

instruments of hard power, nonstate actors often have greater access to soft power.

Furthermore, in the second half of the twentieth century, nongovernmental organizations

and transnational social movements have become remarkably adept at using soft power

to their advantage. Again, following Nye, in an information age, countries increasing their

soft power are likely to be those with a culture closer to prevailing global norms; access to

multiple channels of communication in which they can frame the issues; and credibility

based on their domestic and international performance.7 As with capability and influence,

the close relationships between hard and soft power can be significant, and they often

reinforce each other. Both can be central to achieving an actor’s goals. “But,” warns

Nye, “soft power is not simply the reflection of hard power.”8

Nye uses the concepts of hard and soft power to analyze the larger frameworks of

foreign policy choices facing the U.S. government and society. His terms will be used in

this chapter more narrowly to examine contentious claims about the morality of the Iraq

War. This examination, however, needs to be set in the wider context of two contemporary

and contending views of the history of U.S. foreign policy.
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CONTENDING PERSPECTIVES ON U.S. FOREIGN POLICY:
BENEVOLENT DOMINATION VERSUS IMPERIALISM

Since the end of the Cold War, analysts have sought to define the next challenge to

America’s physical security and basic social, political, and economic values in grand,

overarching perspectives. Samuel Huntington’s (1996) famous assertion of a “clash of

civilizations” provided one possibility of “the West against the Rest,” whereas Robert

Kaplan suggested that the crucial test would be massive chaos, i.e., an anarchic world with

disintegrating nation-states, warring ethnic groups, overpopulation, and struggles over

increasingly scarce resources.9

The 9/11 attacks jolted everyone, and for those searching for a way to characterize

security problems in a post–Cold War world, a new clarity emerged. In the wake of the

9/11 attacks, New York Times columnist Thomas Friedman popularized a particular

version of the history of large-scale challenges to the United States and its allies in the

twentieth and twenty-first centuries. Fascism arose in the first half of the twentieth century

and was defeated by nations that embraced freedom and democracy. Then communism

reared up menacingly in the second half of the century, only to implode at century’s end

due to its inability to compete effectively with national systems of democracy and capital-

ism backed by large, credible military arsenals. The events of 9/11, Friedman argues,

demonstrated that terrorism, under girded by religious extremism, constitutes the new

mega-threat to freedom and democracy in the new era.10

From this point of view, even if not all analysts would agree with Friedman’s particu-

lar telling of the big trends of history, the United States had an obligation to invade Iraq.

This duty arose not primarily from the need to protect the physical security of our home-

land, but rather in the long term to exercise “the revolutionary side of U.S. power,” to

instill a model of freedom and democracy in a region that has little experience of such.

This makes the Iraq war, in Friedman’s language, a war of choice, not necessity; a war

“to unleash a process of reform in the Arab-Muslim region that will help it embrace

modernity and make it less angry and more at ease with the world . . . .” Our job, he says,
“is to build a regime in Iraq that won’t produce any more battered human skulls.”11 This

grand mission, a war without end carried out by a “benign U.S. hegemon,” may not be

finished in his lifetime, he reports, or even that of his children. It is a “war for what

America stands for.”12

This grand perspective finds no fault in characterizing the United States as imperial or

hegemonic in its post–Cold War domination of world affairs. American domination is a

good thing for infusing other nations and cultures with the values of democracy and

religious liberty. The second grand perspective, however, orients its understanding of

U.S. foreign policy in the twentieth and twenty-first centuries as part of a larger project

of imperial aspirations that began in the nineteenth century.13

Inspired in part by the British and other European empires, U.S. political leaders

actively began pursuing a substantial American presence in Asia and Latin America in

the late nineteenth century. This vision has been well documented by prominent historians

and students of foreign policy.14 One of the early emblematic and specific policy manifes-

tations was “supple and highly innovative.” For example, the United States demanded an

open door policy with China in 1899. The United States would honor China’s territorial

integrity if allowed the same privileges granted to European powers and Japan, i.e., a

foothold from which to access Chinese markets. American policymakers’ expectations

were that U.S. companies and others would “reap more than their fair share of the

benefits. An ostensibly level playing field actually tilted in favor of American enterprise.
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In short, the policy of the open door was ‘a classic strategy of non-colonial imperial

expansion.’”15 And it applied remarkably well to other regions of the world, too.16

From this perspective, World War I became a “crusade to graft American values onto

the entire world and to thwart all others—such as Lenin—who fancied themselves

engaged in an analogous undertaking,” with any notion of isolationism being only a

“legend.”17 Meanwhile, also in the early decades of the century, U.S. military incursions

repeatedly propped up authoritarian dictators in Latin America and the Caribbean.

After World War II, the United States continued to pursue open doors, leading the

Western world and the global economy by default, a state of affairs that many labeled

“Pax Americana.” By the 1970s, West European and Japanese economic prowess, built

on the foundation of their American-assisted post–war recovery, gave rise to the need for

U.S. leadership in a coordinated, more multilateral approach to global affairs that exer-

cised open door policies through international financial institutions like the International

Monetary Fund, the World Bank, and the Paris Club. Moreover, the United States’ mili-

tary guarantee of West European and Japanese security against the possible threat of

Soviet aggression provided all these big economic and political players strong incentives

to work together under U.S. leadership. Yet, a number of U.S.-backed coups d’etat in

support of “third world” dictators as well as the Vietnam War demonstrated a readiness

to use military force to preserve global influence, especially in competition with another

large imperial presence in the world, the USSR.

By 1991, the dissolution of the USSR and the disintegration of its military might

brought an end to the Cold War. Russia as well as most of its former satellites became

open for American commercial influence, too. And as indicated by Nye, the United States

began to enjoy a very rare position in world history. No other nation comes close currently

to exercising this country’s military, economic, political, and cultural power.

Many American policymakers and citizens hold fast to the belief that the United States

is a reluctant imperial power and that the nation’s hegemonic reign is benign. Analysts

who view the U.S. imperial impulse as stretching back more than a century would dis-

agree, however, as do many people in various parts of the world subjected to the blunt

instruments of U.S. military or economic might. In this context, from this perspective,

the March 2003 invasion of Iraq appears to be one more imperial attempt at opening doors

to further U.S. economic, military, political, and cultural interests, rather than the grand

experiment of a benevolent hegemon undertaking democratic nation building. The

imperial perspective on American foreign policy notes that among the scores of U.S. overt

and covert military invasions or interventions, only two resulted in the implementation of

democratic capitalism: Germany and Japan. The outcome in Iraq, if anything other than

chaos, they claim, is more likely to resemble Cuba in 1898 or 1906, Nicaragua beginning

in 1909, Haiti beginning in 1914, Guatemala or Iran in 1954, the Congo in 1960, Vietnam

in the early 1960s, Chile in 1973, or other such instances where the consequences of U.S.

military involvement undercut or crushed the possibility of budding democratic impulses.

U.S. CHRISTIAN LEADERS AND THEIR FOREIGN POLICY
PERSPECTIVES

Although not entirely divorced from hard power, religion, moral philosophy, and ideology

feature soft power—as does law. These potent societal sources of influence often provide

important foundations for national or wider cultures, and thus can implicitly or explicitly

enhance or undermine a government’s exercise of power. Governments often recognize the
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significance of such sources of soft power by seeking assistance and public blessings from

religious leaders or others with moral or ideological legitimacy.

The missionary expansion of Christianity that anticipated and accompanied imperial

conquest by European powers and the United States has its own history about which much

is written. Christian missions often played the paradoxical role of providing soft power for

sanctioning the expansion of empires while at the same time humanizing them. A famous

African adage, for example, states: “When the missionaries came, Whites had the bible

and we had the land. Now we have the bible and the Whites have the land.”

When the colonies of Africa, Asia, and Latin America sought their independence, most

Protestant missions also pursued freedom from ecclesial colonialism, that is, separated

their governance from their parent churches in the West. Thus Anglicans, Methodist,

Presbyterians, Baptists, Lutherans, etc. in these various continents became churches in

their own right, no longer controlled, for example, by the English Anglicans, the German

Lutherans, or the U.S. Methodists, Presbyterians, or Baptists. These newly independent

leaders often spoke with different interests in and understandings of world affairs. Among

Catholics, Vatican II, convened by Pope John XXIII, called on the faithful worldwide to

use their convictions to address the problems of the world. Furthermore, the rise of liber-

ation theologies out of Latin America, Asia, and Africa in the 1960s and 1970s challenged

both Protestant and Catholic Christians in rich countries to examine their previous support

for or complicity in systems of colonial and neocolonial domination, the racism embedded

explicitly or implicitly in their doctrines, and their use of resources in a world of extreme

poverty. Theologians from the so-called third world also began to offer new insights in the

interpretation of sacred scripture, the articulation of doctrine, and practices of the faith.

Moreover, these changes across the world unfolded at the same time that the civil rights

movement challenged racially divided Christian churches at home.18

The two broad and contending historical perspectives on the history of U.S. foreign

policy, together with shifts globally within Christendom and in secular world affairs,

had a profound influence on U.S. church leaders. In the first half of the twentieth century,

most readily (but not uncritically) believed the United States to be a benevolent hegemon.

Many believed that American military, economic, and political international engagement

made the world safer for democracy and human well-being. In the second half of the

century, however, the challenges articulated by theologians from the so-called third

world, combined with deep domestic unrest over the Vietnam War and other military

interventions, brought new insights and understandings for church leaders. They now

had to function in worldwide Christian arenas where many church leaders from other

parts of the globe criticized the United States as an oppressive imperial power. Whether

or not American church leaders agreed with this perspective, they could not ignore it.

Vietnam provided the watershed to shift many U.S. church leaders’ perspective. Most

began to take official stands against the Vietnam War reluctantly and fairly late. For

example, the U.S. Conference of Catholic Bishops issued a 1966 statement concluding

that the United States’ prosecution of the war was reasonable. By 1968, their enthusiasm

had officially waned, but only by 1971 did they explicitly call for an immediate halt to

U.S. military engagement in Southeast Asia. Nevertheless, Vietnam was a major turning

point in their understanding of the United States and world affairs. Thereafter most leaders

of the Catholic and mainline Protestant churches have called fairly consistently for

restraint in the use of American military force to address international problems, giving

strong preference to conciliation and negotiation.19 Yet, with often carefully considered

nuance, many continued to embrace nonmilitary U.S. foreign policies that promoted
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causes such as human rights, debt relief, and economic development. If judged by their

public pronouncements below, most can be characterized as multilateralists rather than

unilateralists. Nevertheless, their relative reticence in recent decades to deploy their soft

power to bless the use of force is noteworthy.

By contrast, the NCR (New Christian Right), which arose in force in the 1970s, on the

whole endorses the use of military might to achieve U.S. foreign policy goals. The NCR

consists of organizations headed by televangelists like Pat Robertson, Jerry Falwell, Bob

Jones II, and Franklin Graham who find unity in their commitment to change laws and

government structures in light of their understanding of the biblical ideal. For much of

the twentieth century, these conservative evangelical and fundamentalist Protestants on

the whole shunned political engagement. Rapid social changes during the 1960s, mainline

religious opposition to the Vietnam War, and the perceived threat of secular humanism

transformed them into activists. As Charles Kimball notes “(t)he literature and rhetoric

of groups in the New Religious Right reveal nostalgia for an ideal time that has been

lost—usually connected somehow with the founders of the country—and warnings about

the danger awaiting this nation if it continues to turn its back on God.”20

These leaders’ largest political mobilizations began in the 1980s and continued through

the early 1990s. They articulated a clear theological position: God ordained the United

States to be a Christian nation, a city on the hill, a light to the nations. Often labeled

Dominion or Reconstruction Theology,21 this understanding of the faith asserts “that

Christianity must reassert the dominion of God over all things, including secular politics

and society.”22 Followers seek “to remove the political and institutional barriers to God’s

law in order to impose the rule of God’s law.”23 As Karen Armstrong describes it “God

gave Adam and later Noah the task of subduing the world. Christians have inherited this

mandate and they have the responsibility of imposing Jesus’ rule on earth before the

Second Coming of Christ.”24

This theology obviously embraces the perspective that the U.S. domination in world

affairs as well as the government’s foreign policy decisions are benevolent, but followers

push further. America has an obligation to, and blessings from God to spread U.S. influence

and that of the Christian faith worldwide. For example, this perspective most steadfastly

condemned any attempts at rapprochement with the USSR during the Cold War. Leaders

of this persuasion have been invited to the White House regularly under the Nixon, Reagan,

and second Bush administrations. Interestingly, the primary spiritual adviser to President

George H.W. Bush was Archbishop Edmond Browning, the presiding bishop of the

Episcopal Church. During the 1991 Gulf War, in keeping with similar expressions by other

mainline religious leaders, Archbishop Browning regularly, both in private and in public,

challenged the President’s decision to mobilize the military because he and others believed

that all other options had not yet been exhausted (one of the criteria for a just war).

In sum, as mainline Catholic and Protestant church leaders in the late twentieth century

became more critical of U.S. foreign policy, particularly as exercised through military

means, they became less welcome to provide counsel to the executive branch. Moreover,

they became increasingly reluctant to lend their considerable stock of soft power to the

military campaigns and foreign policy decisions that lacked moral legitimacy from their

perspective. Therefore, since the 1970s, Presidents and their administrations, with some

exceptions, have relied more on the religious right not only for counsel, but also for bless-

ing their decisions to go to war or to intervene militarily in other nations. Thus, in recent

decades, the U.S. government’s hard power has been increasingly augmented with

religiously legitimizing soft power from the religious right.
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These overall trends of contending perspectives on U.S. foreign policy as well as in

church leaders’ reactions to them provide the backdrop against which to understand diver-

gent Christian positions on the morality of the Iraq war. Prior to discussing the specifics

of this debate, however, we review the spectrum of traditional Christian ethical positions

on war.

CHRISTIAN PERSPECTIVES ON WAR

Three traditions, with some noteworthy variations, dominate Christian ethical per-

spectives on war. These are the pacifist, crusade, and just war traditions. The oldest is

the pacifist.

Most scholars agree that in the whole Christ’s teaching and example reinforce a message

that violence and war are wrong. For the first three to four centuries, the early church

adhered to pacifism, which meant opposition to all killing, military service, and warfare.

In addition to being true to Jesus’ own witness, a range of reasons explains this stance. They

included generally the nonpolitical orientation of church life within the Roman Empire and

an expectation of a near-term apocalypse. This perspective declined with the Constantinian

establishment of Christianity in the fourth century, but it survived nonetheless to be

embraced by a number of prominent Christian leaders including Francis of Assisi, Erasmus

of Rotterdam (fifteenth and sixteenth centuries), and in the twentieth century, Martin

Luther King, Jr. The historic peace churches, including the Mennonites, the Church of the

Brethren, and the Society of Friends (Quakers) continue to adhere to pacifism.

Early in the fourth century, Constantine adopted Christianity and linked it to the state.

Drawing on Plato and Cicero, Augustine (fourth and fifth centuries) outlined the begin-

nings of the just war theory, which evolved across the medieval and modern periods,

and is explored more fully in a parallel chapter. A distinction is usually made between

the just resort to war (jus ad bellum) and just conduct in war (jus in bello). The six most

common principles of jus ad bellum are: (1) just cause (in response to an aggressive attack

or serious threat of evil), (2) just intent (not to devastate another nation totally or seek

self-aggrandizement, but to restore peace with justice), (3) limited objectives (with the

values preserved through force being proportionate to those sacrificed through force),

(4) last resort (exhausting all possibilities of peaceful settlement prior to pursuing war),

(5) legitimate authority (a properly constituted government), and (6) reasonable hope of

success. The two main principles of jus in bello are: (1) discrimination (respecting and

protecting the lives of noncombatants, and committing no atrocities, reprisals, looting,

or wanton violence) and (2) proportionality (inflicting damage that is strictly proportion-

ate to the ends sought, i.e., the war’s harm must not exceed the war’s good).25

In the 1960s and 1970s, liberation theology attempted to transform this tradition into

one that would support just revolutions. This variation essentially challenged the criterion

of legitimate authority. Since so many brutal and authoritarian governments in so many

places had no popular legitimacy, any use of force against regime opponents could not

be judged to appropriately within the standard. In contrast, however, if insurgents

had broad and deep support, they could be considered a legitimate authority allowed to

consider exercising the use of military force.

Nonetheless, just war teachings, including most variations on this tradition, and pacifism

seek to prevent war. They presume that peace is better than war. If war cannot be avoided,

however, a just war ethic seeks to restrict and reduce its horrors. Although begun by the

Greeks and refined by Christian theologians, principles similar to those from the just war
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doctrine can be found in many religions. They now have also become partially embodied in

secular international humanitarian law.

A third tradition within Christianity is that of the crusade where Christians wield the

sword as a matter of faith. The violent savagery of the early crusades beginning in 1095

has modern echoes among religious extremists today, but virtually all churches and

prominent religious leaders reject this option.26

The Roman Catholic Church formalized and continues to adhere to the just war tradi-

tion. In its thirty-six member churches, the NCCCUSA (National Council of Churches

of Christ in the USA) gathers under one ecumenical umbrella most mainline Protestant,

Anglican, and Orthodox member denominations in the country. Although differences

exist among them, most members of the NCCCUSA also adhere to some variation of just

war teachings, as do most Christians around the world. Thus, most churches adhere to the

belief that under very limited, rigorously, and prayerfully considered conditions, Christi-

ans might use violence. A few NCCCUSA members, however, like their counterparts in

other countries, come from the historic peace church tradition that continues to uphold

pacifism as a faithful witness.

As noted earlier, when commenting on or giving advice to the U.S. government in its

exercise of foreign policy, these mainline denominations, the Roman Catholic Church, and

the NCCCUSA have, on the whole, called for restraint in the use of military force, especially

since the Vietnam era. Church leaders regularly draw attention to the intimate connection

between means and ends, a principal tenet of both just war teachings and of pacifism.

Achieving just and peaceful ends becomes increasingly difficult to accomplish through the

use of violent means. Furthermore, church leaders often lift up the need for systems of

common security that safeguard the well-being of all people everywhere. They assert that

the safety and success of the United States can only be achieved and sustained through

relationships of reciprocity that secure justice and freedom for all peoples and nations.

CHURCHES’ RESPONSES TO THE 2003 INVASION OF IRAQ

In the months leading up to the March 2003 U.S. invasion of Iraq, most of the

NCCCUSA member churches called on the U.S. government to continue to seek alterna-

tives to war. They repeatedly expressed the judgment that U.S. decision-makers had not

yet exhausted all policy options short of declaring war. The NCCCUSA itself issued state-

ments and drew together leaders of other faith traditions to give a united witness for peace

both from within the mainline Christian community and across religions. The U.S.

Conference of Catholic Bishops carefully compared the government’s rationale for the

Iraq war to the criteria enunciated by the just war doctrine. They concluded that this war

did not meet these standards and called on world leaders to step back from the brink to

“work for a peace that is just and enduring.”27 All churches called for prayers for American

leaders, world leaders, and all the people standing in harm’s way. The WCCs (World

Council of Churches), a fellowship of about 340 Protestant, Anglican, and Orthodox

churches frommore than 100 countries, made similar statements, as did the Pope John Paul

II on behalf of the Roman Catholic Church worldwide. Rarely have Christian churches the

world over been so united in their call for the pursuit of a more peaceful and just alternative

to a particular war.28

Yet, some prominent Christian leaders in the United States disagreed. Officials of the

Southern Baptist Convention, for example, like the prominent televangelists (Pat Robert-

son, Jerry Fallwell, and Bob Jones II), argued that a legitimate political authority was
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pursuing a just cause, using war as a last resort. This particular adaptation of just war theory

emphasizes the criterion of legitimate authority. It trumps all the others due its grounding

in Paul’s admonition in Romans 13:1. “Let every person be subject to the governing

authorities; for there is no authority except from God, and those authorities that exist have

been instituted by God.” According to NCR leaders’ application of just war principles and

their proclivity to understand God to be blessing American hegemony in world affairs, the

war against Iraq became an unpleasant but necessary duty of a Christian nation.29

Others, like Jean Bethke Elshtain, argued in favor of the war against Iraq on similar but

somewhat different grounds. Elshtain and a number of other Christians have for more than

a decade expressed the need to forge a twenty-first century standard for humanitarian

intervention. When should governments violate the sovereignty of a particular nation and

intervene militarily to save lives in places plagued by massive injustice, gross violations of

human rights, or campaigns of ethnic cleansing? Many people of good will the world over

believe that situations like Bosnia, Kosovo, and Rwanda demonstrated the need to intervene

with military force when helpless populations face dire peril. Arguing that America, as the

world’s sole superpower bears an awesome but necessary burden in a violent world, Elshtain

supported the U.S. government’s invasion to remove the oppressive regime of Saddam

Hussein. The implicit comparison was to how the U.S. military under the Clinton

administration had bombed Serbia when its government threatened ethnic cleansing in

Kosovo. Furthermore, she attacked mainline Christian leaders for opposing the Iraq war

by accusing them of wearing ideological blinders inherited from their earlier, youthful

resistance to the VietnamWar. Her analysis seemed to rule out any possibility of a genuine

conviction that this particular war fell far short of the classical criteria of a just war.30

The WCCs also took up the question of ethical standards for humanitarian intervention.

Like Elshtain, this global ecumenical organization expressed the need for guidance on

when and how the community of nations should intervene to respond to ominous circum-

stances within particular countries. Although still in the process of studying the issue, the

WCC has repeatedly emphasized the need to uphold the principles of international law.

In order to be legitimate and legal, and thereby undergirded with soft power, any interven-

tion for the protection of peace, security, and human rights must be decided and imple-

mented multilaterally, not by individual governments working unilaterally. From the

WCC’s point of view, the world’s common security is best upheld, and the full implemen-

tation of human rights everywhere is best secured, through use of mutually agreed, long-

standing multilateral processes of pursuing peace with justice for all nations, not just one

or a few. If one or more governments, like the United States, find multilateral institutions

like the United Nations to be less than perfect instruments for pursuing security and human

rights, work to reform them rather than to sideline or undermine them, the WCC urges.31

To address these kinds of complex issues and the question of how to create peace and

justice in the long term, in 1999, the NCCCUSA adopted a policy statement, “Pillars of

Peace for the 21st Century.” Rather than repeating the criteria for resorting to violence,

this statement approaches the dilemma more positively and proactively by examining

comprehensively the conditions that make for security and attainment of human rights.

The document provides an important framework within which to ponder America’s role

in the world.32 The statement reads, in part:

Peace rooted in justice requires increased political collaboration and accountability within the

United Nations system, among regional bodies, governments, local authorities, peoples’

organizations, and global economic structures to seek the common good and equality for

all. . .
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Peace rooted in justice requires the participation of vulnerable and marginalized groups,

seeking to promote justice and peace, in those mechanisms capable of redressing the causes

and consequences of injustice and oppression.

Peace rooted in justice requires the nurturing of a culture of peace in homes, communities,

religious institutions, nations and across the world; the use of non-violent means of resolving

conflict; appropriate systems of common security; and the end of the unrestrained production,

sale and use of weapons worldwide.

Peace rooted in justice requires respect for the inherent dignity of all persons and the

recognition, protection and implementation of the principles of the International Bill of

Human Rights, so that communities and individuals may claim and enjoy their universal,

indivisible and inalienable rights. . .

Others also have sought to provide an alternative to just war theory and pacifism. One

group of theologians and conflict resolution specialists came up with a list of ten key

guidelines for pursuing peace with justice:

1. Support nonviolent direct action. 2. Take independent initiatives to reduce threat. 3. Use

cooperative conflict resolution. 4. Acknowledge responsibility for conflict and injustice and

seek repentance and forgiveness. 5. Advance democracy, human rights, and religious liberty.

6. Foster just and sustainable economic development. 7. Work with emerging cooperative

forces in the international system. 8. Strengthen the United Nations and international efforts

for cooperation and human rights. 9. Reduce offensive weapons and weapon trade. 10.

Encourage grassroots peacemaking groups and voluntary associations.33

Attempts at moving away from debates over just and unjust wars in favor of charting

ethical principles in order to undercut violence are still a work in progress. They do not

yet pervade Christian doctrines and teachings. It remains to be seen whether they will

come to be convincing standards or guidance among church leaders and the Christian

community. Only then might they have any impact on larger policy discussions, whenever

purveyors of soft power lobby those with access to large arsenals of hard power. At

present, however, there is more agreement on the validity if not detailed application of just

war theory approaches, even while the active search continues for a broader Christian

framework more oriented toward conflict resolution or avoidance than the use of force

as such in our globally interrelated community.

CONCLUSIONS

The U.S. invasion of Iraq constitutes one of its more controversial foreign policy deci-

sions in recent history. Many allied governments objected, as did their populations. Many

adversaries also objected, as did their populations. International organizations such as the

United Nations were bypassed when they sought to slow the rush to war. In the face of

such substantial opposition, the U.S. government risked much of its stockpile of soft

power at the same time that it was mobilizing one of the strongest applications of hard

power the world has witnessed in recent decades.

If judged by Nye’s indicators of how to increase soft power, the Iraq war may squander

the U.S. government’s credibility and undercut future attempts to communicate its support

for prevailing global norms of liberalism, pluralism, and autonomy through a benevolent

hegemony. Many across the world who already believed the United States to be a self-

serving and sometimes ruthless imperial power will see the war as confirming their point

of view that America had little soft power to spare.

By contrast, the virtually unprecedented display of unity against the war among mainline

U.S. Protestant churches, the U.S. Catholic church, national and world ecumenical
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institutions, and the Vatican more closely fits Nye’s indicators of how to build a political

actor’s reserve of soft power. However, the deep disputes between the NCR and its tele-

vangelists on the one hand, with the mainline Christian leaders on the other, display a contin-

uing divide over how America’s Christians view the United States’ role in the world. This

spawns in turn significant differences over when and how to support or undercut a govern-

ment’s exercise of hard power with religious institutions’ soft power. The questions stand

on the border of religion and politics, religious doctrine, and international relations theory.
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CHAPTER 4

Paradigm Shifts, Executive Power, and the
War on Terror

NORMAN C. BAY

The war on terror raises the question of how to balance liberty interests against national

security concerns. This is more than just a question of individual rights, for government

action may also raise structural issues regarding the horizontal distribution of power

among the three branches of federal government, and the vertical distribution of power

between the federal government and the states. In examining the war on terror, several

themes emerge. First, courts have difficulty in deciding cases that involve national secu-

rity. For reasons grounded in separation of powers and institutional competency, courts

tend to be overly deferential to the President and Congress in times of war.

Second, the war on terror has resulted in an expansion of executive authority. In particu-

lar, two paradigm shifts have occurred. The first shift has been the militarization of our

response to terrorism. In general, prior to 9/11, the government responded to terrorism

through the criminal justice system. Post-9/11, the government viewed terrorism as a

military issue, not a law enforcement problem. The second shift has been the centralization

of intelligence functions within the executive branch. Two recent Acts of Congress are of

particular importance. The Intelligence and Terrorism Prevention Act of 2005 has created

a powerful DNI (Director of National Intelligence) who has authority over the entire

intelligence community, including both civilian and military agencies.1 The Patriot Act

concurrently lowers the wall between foreign intelligence and domestic law enforcement.2

ROLE OF THE COURTS

Since Marbury v. Madison,3 it has been well established that federal courts have the

power of judicial review. “It is emphatically the province and duty of the judicial depart-

ment to say what the law is,” Chief Justice Marshall famously declared.4 Courts can serve

as an important check on the other branches of government during the time of war. It is,

however, difficult for them to do so. For reasons grounded in separation of powers, courts

often have difficulty in deciding cases that involve national security. First, courts will

often be deferential to the President in recognition of his constitutional authority in the



area of foreign policy and military matters. Second, courts have very real institutional

limits that caution restraint when reviewing the actions of the political branches of

government. Principles of justiciability, including the political question doctrine, give

expression to separation of power concerns. Finally, courts are not immune to the pressure

and perceived exigencies of the day.

Courts recognize, as they must, the formidable powers of the President in the area of

foreign affairs and national security. Under Article II of the Constitution, the executive

power of the United States is vested in the President, who has the duty to “take Care that

the Laws be faithfully executed”5 and to “preserve, protect, and defend the Constitution.”6

The President is the Commander in Chief of the armed forces, receives and appoints

ambassadors, and makes treaties with the advice and consent of the Senate. “In this vast

external realm, with its important, complicated, delicate, and manifold problems, the

President alone has the power to speak or listen as a representative of the nation.”7 As a

constitutional matter, respect for and recognition of the President’s power counsels judicial

restraint in reviewing the legality of executive action in matters involving foreign affairs

and national security.

Institutional limits also constrain the courts when reviewing executive action in

national security or foreign policy matters. Courts are not well situated to assess threats

to national security. Nor may they properly second-guess policy judgments rendered by

the political branches. Judges may lack the experience to handle such issues as well as

the information that would allow them to make reasoned judgments. The Supreme Court

has long recognized its lack of institutional competence to review executive action that

relates to foreign affairs:

The President, both as Commander-in-Chief and as the Nation’s organ for foreign affairs, has

available intelligence services whose reports neither are not and ought not to be published to

the world. It would be intolerable that courts, without the relevant information, should review

and perhaps nullify actions of the Executive taken on information properly held secret. Nor

can courts sit in camera in order to be taken into executive confidences. But even if courts

could require full disclosure, the very nature of executive decisions as to foreign policy is

political, not judicial. Such decisions are wholly confided by our Constitution to the political

departments of the government, Executive and Legislative. They are delicate, complex, and

involve large elements of prophecy. They are and should be undertaken only by those directly

responsible to the people whose welfare they advance or imperil. They are decisions of a kind

for which the Judiciary has neither aptitude, facilities nor responsibility and have long been

held to belong in the domain of political power not subject to judicial intrusion or inquiry.8

Concerns grounded in separation of powers and institutional competence are reflected

in principles of justiciability, in particular the political question doctrine. In Marbury v.

Madison, Marshall noted that “[b]y the constitution of the United States, the President is

invested with certain important political powers, in the exercise of which he is to use his

own discretion, and is accountable only to his country in his political character, and to

his own conscience.”9 Thus, courts will decline to hear cases that raise political questions.

This often occurs in cases involving foreign affairs, including deciding whether a war has

begun or ended or whether the President’s use of war power is constitutional.10

In Baker v. Carr,11 the Supreme Court articulated six factors to be considered in deter-

mining whether an issue is justiciable or barred by the political question doctrine: (1) “a

textually demonstrable commitment of the issue to a coordinate political department”;

(2) “a lack of judicially discoverable and manageable standards for resolving [the issue]”;

(3) “the impossibility of deciding without an initial policy determination of a kind clearly
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for nonjudicial discretion”; (4) “the impossibility of a court’s undertaking independent

resolution without expressing lack of the respect due coordinate branches of government”;

(5) “an unusual need for unquestioning adherence to a political decision already made”;

and (6) “the potentiality of embarrassment for multifarious pronouncements by various

departments on one question.”12

Each of those factors may be implicated in national security cases. The executive

branch will often be able to argue that there is a textually demonstrable constitutional

commitment of the issue to the political branches. The political branches, not the courts,

make foreign policy. The executive branch may be able to assert that there is a lack of

judicially discoverable and manageable standards for resolving the issue. How is a court

to decide if national security requires the government to take a certain action? Similarly,

the matter may be impossible to decide without an initial policy decision of a kind clearly

for nonjudicial discretion. Judicial involvement in foreign affairs may express a lack of

respect for the executive, undercut a political decision already made, or lead to varying

pronouncements from different branches of government on the same question.

Nor are courts immune to the exigencies of the day. Chief Justice Rehnquist noted that

“there is . . .the reluctance of courts to decide a case against the government on an issue of

national security during a war.”13 As a result, the timing of when a court hears the case

may be critical to its outcome. “A court may also decide an issue in favor of the

government during a war, when it would not have done so had the decision come after

the war was over.”14

Cases amply illustrate the importance of timing. In Ex parte Milligan,15 the petitioner, a

civilian, was charged with treason during the Civil War, tried by a military tribunal, and

sentenced to death. The Supreme Court ultimately granted Milligan’s habeas petition.

One can almost hear Justice Davis breathe a sigh of relief that he is deciding the case after

the Civil War has ended:

During the late wicked rebellion, the temper of the times did not allow that calmness in delib-

eration and discussion so necessary to a correct conclusion of a purely judicial question.

Then, considerations of safety were mingled with the exercise of power; and feelings and

interests prevailed which are happily terminated. Now that the public safety is assured, this

question, as well as all others, can be discussed and decided without passion or the admixture

of any element not required to form a legal judgment.16

By way of contrast, Korematsu v. United States,17 widely regarded as one of the worst

decisions in the history of the Supreme Court,18 upheld the military order that excluded

Japanese Americans from the west coast during World War II. More than 110,000 individ-

uals—including children, women, and the elderly—were forced from their homes and

confined to detention camps without any individualized showing of guilt. Korematsu,

unlike Milligan, was decided while the conflict that gave rise to the legal challenge, still

continued.

In Woods v. Cloyd W. Miller Co.,19 Justice Jackson called the war power “the most

dangerous one to free government in the whole catalogue of powers.”20 Justice Jackson

noted that “[i]t usually is invoked in haste and excitement when calm legislative consider-

ation of constitutional limitation is difficult. It is executed in a time of patriotic fervor that

makes moderation unpopular. And, worst of all, it is interpreted by judges under the

influence of the same passions and pressures.”21 In such circumstances, the government

is “[a]lways . . .urg[ing] hasty decision to forestall some emergency or serve some purpose

and pleads that paralysis will result if its claims to power are denied or their confirmation

delayed.”22
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TWO PARADIGM SHIFTS

In his celebrated condemnation of the internment of Japanese Americans during World

War II, Eugene Rostow observed that “[t]he relationship of civil to military authorities . . .
is one of the two or three most essential elements in the legal structure of a democratic

society.”23 A modern-day revision of that list might well add another element: the

democratic control of the intelligence agencies of the executive branch, with sufficient

legal constraints placed on their conduct to ensure that the liberties of citizens are

respected. Together, the combined might of the military and intelligence community is

formidable. Each has power enough to subvert democracy.

Two paradigm shifts have occurred in the war on terror that involve both the military and

the intelligence apparatus of the United States. The first shift involves a military response

to terrorism. In general, prior to 9/11, the government dealt with terrorism through the

criminal justice system.24 The United States indicted the alleged perpetrators. This

occurred, for example, after the first World Trade Center bombing in February 1993,25

the bombing of Khobar Towers in Al-Khobar, Saudi Arabia in June 1996,26 the

August 1998 embassy bombings in Kenya and Tanzania,27 the foiled January 1, 2000,

millennium bomb plot,28 and the October 2000 attack on the USS Cole in Aden, Yemen.29

Post-9/11, the Bush administration shifted from the criminal justice system to a military

response to terrorism. This response included the indefinite detention of suspected terro-

rists by the military as enemy combatants.30 The government claimed the prerogative

to detain indefinitely suspected terrorists—citizens and noncitizens alike—without any

judicial oversight. It was, perhaps, the boldest assertion of executive power since Truman’s

seizure of the steel mills half a century earlier.

As an analytical matter, four different categories of combatant-detainees have emerged:

(1) a citizen captured on a battlefield in Afghanistan; (2) a citizen captured in the United

States; (3) a noncitizen captured overseas, whether Afghanistan or elsewhere; and (4) a

noncitizen captured in the United States. The Supreme Court has only spoken on the first

category in Hamdi v. Rumsfeld.31 We now have some guidance in this area. The other

three categories involve cases that are wending their way through federal court in habeas

litigation that challenges the government’s detention power.

Citizen Captured Overseas

In Hamdi, the Supreme Court decided two issues: (1) whether the executive has the

authority to detain citizens who are enemy combatants; and (2) if so, how much process

is due a citizen who disputes his enemy-combatant status.32 On the first issue, the plurality

of Justices O’Connor, Rehnquist, Kennedy, and Breyer, plus the dissenting Justice

Thomas, concluded that the President had the authority to detain Hamdi as an enemy

combatant because Congress had authorized Hamdi’s detention through the AUMF

(Authorization for Use of Military Force).33 This resolution, passed 1 week after

September 11, 2001, enabled the President to “use all necessary and appropriate force

against those nations, organizations, or persons he determines planned, authorized,

committed, or aided the terrorist attacks” or “harbored such organizations or persons, in

order to prevent any future acts of international terrorism against the United States.”34

The plurality reasoned that “[b]ecause detention to prevent a combatant’s return to the

battlefield is a fundamental incident of waging war, in permitting the use of ‘necessary

and appropriate force,’ Congress has clearly and unmistakably authorized detention in

the narrow circumstances considered here.”35
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On the second issue, the Court applied Mathews v. Eldridge36 to rule that a citizen-

detainee must receive notice of the factual basis for his classification as an enemy combatant

and a fair opportunity to rebut the government’s factual assertions before a neutral decision-

maker.37 The government’s proposed standard—that “some evidence” was adequate—

failed to satisfy the requirements of due process.38 To alleviate the burden upon the

government in a time of war, however, the Court allowed the use of hearsay evidence and

a rebuttable presumption in favor of the government’s evidence,39 and acknowledged that

a properly constituted military tribunal might suffice.40 Separation of powers principles

did not mandate “a heavily circumscribed role” for the courts.41 “We have long since made

clear that a state of war is not a blank check for the President when it comes to the rights of

the Nation’s citizens.”42

In practical terms, with the exception of Justice Thomas, eight of the nine Justices

rejected the broadest claim of executive power—that is, that the President has the all but

unreviewable discretion to detain a citizen indefinitely as an enemy combatant. Four Jus-

tices (Souter, Ginsburg, Scalia, and Stephens) said that the President lacks such authority.

Another four Justices (the plurality) concluded that Hamdi could be detained but that he

was entitled to a certain amount of process—more than the government had been willing

to provide—to challenge his enemy combatant designation. Absent a suspension of the

writ of habeas corpus, the courts do have a say in reviewing the detention of citizens.

But Hamdi is hardly a sweeping vindication of civil rights.43 On its facts, it applies only

to citizens detained within the territorial jurisdiction of a U.S. court.44 In his dissent,

Justice Scalia asserted that the constitutional requirements may differ for a citizen who

is captured abroad and held outside the United States,45 and Hamdi did not address that

issue. Moreover, in important respects, Hamdi represents a victory for the executive

branch. The Supreme Court accepted the President’s authority to detain a citizen combat-

ant captured on a foreign battlefield. The detention could be indefinite without a criminal

trial, subject only to the principle that detention last no longer than active hostilities.46

A citizen who wished to challenge his designation as an enemy combatant was given basic

but limited process, and there was fairly deferential judicial review of that designation.47

Citizen Captured in the United States

The case of Jose Padilla raises issues similar to those of Hamdi, with the critical distinc-

tion that Padilla, unlike Hamdi, was not captured on a distant battlefield, but on U.S. soil

as he stepped off an airplane. Much like Hamdi, the government has made broad claims

of executive power to detain even citizens as enemy combatants. And much like Hamdi,

the courts have struggled to resolve the issues. The district court denied Padilla’s habeas

petition and accepted the government’s claim that the President has the authority to detain

citizens captured on U.S. soil as enemy combatants in a time of war;48 the Second Circuit

reversed.49 The Supreme Court reversed the Second Circuit on jurisdictional grounds,

holding that under the habeas statute, the case was improperly filed against the Secretary

of Defense in the Southern District of New York.50 Padilla’s claim was dismissed without

prejudice.51

Padilla then filed his habeas petition in the District of South Carolina. A district court

there granted the petition. First, the court held that the AUMF did not authorize Padilla’s

detention and that detention was contrary to the requirements of the Non-Detention Act,

which “forbids any kind of detention of an U.S. citizen, except that which is specifically

allowed by Congress.”52 The critical distinction between this case and Hamdi was that

Padilla was not captured on a distant battlefield, but in the United States.53 No language
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in the AUMF empowered the President to hold Padilla as an enemy combatant or over-

came the terms of the Non-Detention Act.

Second, the court rejected the assertion that the President had the inherent authority to

detain Padilla as an enemy combatant. Citing Youngstown Sheet & Tube Co. v. Sawyer,54

the court held that the President had taken steps inconsistent with the will of Congress.

Thus, the President’s authority was at its lowest ebb. “‘Congress, not the Executive,

should control utilization of the war power as an instrument of domestic policy.’”55 To

accept the President’s claim of inherent authority “would not only offend the rule of law

and violate this country’s constitutional tradition, but it would also be a betrayal of this

Nation’s commitment to the separation of powers that safeguards our democratic values

and individual liberties.”56

A theme throughout the district court’s opinion was its concern that the executive have

the power to order the indefinite and unreviewable detention by the military of a citizen

arrested on U.S. soil. In the absence of, and indeed contrary to, congressional authoriza-

tion, the President was handling through military means a situation that could be handled

through the courts. “Simply stated, this is a law enforcement matter, not a military

matter.”57 Criminal laws also allowed for the prosecution and punishment of terrorists.

Unlike the President’s claim of inherent authority, however, the criminal process allowed

for accountability and helped to prevent arbitrary government action.58

On appeal, however, the Fourth Circuit reversed the district court.59 The Fourth Circuit

held that just as the AUMF authorized Hamdi’s detention, it authorized Padilla’s detention

as well. There was “no difference in principle between Hamdi and Padilla.”60 The locus of

capture was irrelevant, as was the availability of criminal prosecution.61 According to the

Fourth Circuit, the district court had been insufficiently deferential to the President’s

determination that detention was necessary and appropriate in the interest of national

security.62

Noncitizen Captured Overseas

At present, it is unclear if noncitizens detained as enemy combatants are entitled to the

same due process rights as citizens, even if held within the territorial jurisdiction of a

federal court. In Rasul v. Bush,63 decided the same day as Hamdi, the Supreme Court held

that noncitizens detainees at Guantanamo Bay, Cuba, are entitled to file habeas claims in

federal court. The Court stressed the special status of Guantanamo Bay; it was “territory

over which the United States exercises exclusive jurisdiction and control.”64 In the

District of Columbia, the court litigated the question of whether noncitizen detainees at

Guantanamo Bay are protected by the Due Process Clause of the Fifth Amendment. 65

Noncitizen Captured in the United States

Al-Marri v. Hanft raises the issue of whether a noncitizen may be detained as an enemy

combatant, when he is captured on U.S. soil.66 Al-Marri was initially arrested in Peoria,

Illinois, and charged with various federal crimes. A month before his scheduled trial date,

the government designated him an enemy combatant and transferred him to military

custody.67 The district court in South Carolina that had granted Padilla’s habeas petition

heard Al-Marri’s claim as well. In this case, unlike Padilla, the court denied the habeas

petition and upheld Al-Marri’s detention as an enemy combatant.68 According to the

court, as a noncitizen, Al-Marri is not accorded the same constitutional protections as a

citizen and the terms of the Non-Detention Act apply only to citizens.69

72 Enemy Combatants, Terrorism, and Armed Conflict Law



It is possible that the Supreme Court will eventually hear Padilla, Al-Marri, and the

litigation involving noncitizens detained in Guantanamo Bay. Each case raises difficult

questions regarding the limits of executive prerogative, as well as the interplay between

the AUMF, Non-Detention Act, and the President’s Article II power. Although Hamdi

rejected the broadest assertion of unreviewable executive power to detain a citizen, the

upshot of the litigation may be to expand, not contract, the parameters of executive power.

From this perspective, the President asked for a yard, and ended up with a foot or two.

More than that, however, the President shifted the parameters of the debate so that there

is no longer any question that, as long as the AUMF applies, the President can detain a

citizen captured abroad as an enemy combatant.70 The government may also be able to

proceed against the citizen detainee in a properly constituted military tribunal, where it

may rely upon hearsay evidence and a rebuttable presumption in favor of its evidence.

Beyond a shift from the criminal justice system to a military response to terrorism, a

second paradigm shift has occurred as well: the centralization of intelligence functions,

both civilian and military, within a single bureaucratic structure in the executive branch.

This unprecedented centralization has occurred through the IRTPA (Intelligence Reform

and Terrorism Prevention Act of 2004).71 The Patriot Act furthers this centralization by

dismantling the wall that traditionally separated foreign intelligence activities from domes-

tic law enforcement.72 Together, IRTPA and the Patriot Act have enhanced the power

of the national security apparatus and blurred the historical line that separated external

security or foreign intelligence from internal security or domestic law enforcement.

Director of National Intelligence

The framers of the National Security Act of 1947 intentionally diffused power between

different intelligence agencies. They created a wall between foreign intelligence collec-

tion and domestic law enforcement. The Act specifically provided that the CIA “shall

have no police, subpoena, or law enforcement powers or internal security functions.”73

The CIA, in other words, was intended to focus on external security: to combat the foreign

enemies of the United States, not its domestic wrongdoers.74 The FBI, in contrast, had

statutory police powers and an internal security function, even with respect to counter-

espionage investigations.

The framers of the National Security Act sought to avoid giving the CIA too much

power. The CIA was not to become a centralized national security apparatus with control

over both foreign and domestic intelligence functions.75 Truman emphasized that “this

country wanted no Gestapo under any guise or for any reason.”76 Stuart Baker, former

General Counsel to the National Security Agency, has explained that “American intelli-

gence agencies were shaped by individuals who understood the mechanics of totalitarian-

ism and wanted none of it here. They knew that the Gestapo and Soviet KGB had in

common a sweeping authority to conduct internal and external security and intelligence

gathering.”77

The separation between external security or foreign intelligence and internal security or

law enforcement was essentially maintained for more than half a century after the CIA’s

creation.78 Pre-9/11 the intelligence community remained decentralized. The DCI (Director

of Central Intelligence) was the Director of the CIA as well as the titular head of the U.S.

intelligence community. Nevertheless, the DCI had limited authority over the intelligence

community. The DCI stated the community’s priorities and coordinated development of

its budget, but lacked line authority over the heads of other agencies, as well as the power

to shift or allocate resources within the community.79
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To remedy the failure to “connect the dots” that led to 9/11, the 9/11 Commission

recommended the creation of a powerful DNI who would oversee and coordinate the

efforts of the intelligence community, both foreign and domestic.80 Based on that recom-

mendation, Congress enacted the IRTPA.81 Among its most important features, IRTPA

creates a Senate-confirmed DNI, popularly known as the “intelligence czar,” who is the

head of the intelligence community and principal adviser to the President on intelligence

matters related to national security.82 The DNI has budgetary authority over the intelli-

gence community,83 as well as authority over the hiring of key officials in the intelligence

community, including the Director of the CIA and the Director of the NSA.84

More changes, however, were to follow that consolidated the DNI’s authority over the

FBI. On March 31, 2005, the Commission on the Intelligence Capabilities of the United

States Regarding WMDs (Weapons of Mass Destruction Commission) issued its report.85

The WMD Commission issued seventy-four recommendations to strengthen U.S. intelli-

gence capabilities. Among other things, the Commission noted that the DNI’s authority over

the FBI was “troublingly vague.”86 In response to the WMD Commission’s recommenda-

tions, on June 29, 2005, President Bush clarified and centralized the DNI’s authority over

the FBI’s intelligence program.87 The President ordered the creation of a National Security

Service within the FBI that combines the FBI’s counterterrorism, counterintelligence, and

intelligence elements. The DNI has authority to approve the hiring of the head of the

National Security Service, who will report to both the Director of the FBI and to the

DNI.88 Moreover, the DNI was given authority over the FBI’s three billion dollar intelli-

gence budget.89

Patriot Act and Foreign Intelligence

In addition to IRTPA’s centralization of intelligence functions under the DNI, the

Patriot Act lowers the wall between foreign intelligence and domestic law enforcement.

Most importantly, the Act amends the FISA (Foreign Intelligence Surveillance Act). FISA

governs the collection of foreign intelligence and, in general, does not require a showing

that comports with the traditional criminal standard of probable cause.90 Prior to the

Patriot Act, to avoid the misuse of FISA surveillance, FISA required that “the purpose”

of the order be to obtain foreign intelligence information.91 Courts, in turn, construed

“the purpose” test to require the government to establish that “the primary purpose” was

to obtain foreign intelligence information, and not to further a domestic criminal investi-

gation.92 This issue arose in criminal cases in which the government sought to introduce

evidence at trial that had been collected pursuant to a FISA order.

The Patriot Act relaxed the rules separating foreign intelligence investigations from

criminal investigations, based on concern that the rules had become overly restrictive. One

amendment to FISA, for example, provides that the collection of foreign intelligence need

only be “a significant” purpose, and not “the purpose” of the investigation.93 As a result,

the “primary purpose” test has been legislatively set aside.94 The “significant purpose” test

is not difficult to meet. The Foreign Intelligence Surveillance Court of Review has con-

cluded that the government’s “sole objective” cannot be to gather evidence for prosecution

purposes.95 Thus, the government may use FISA surveillance when its primary, but not

exclusive, purpose is to gather evidence to prosecute a foreign intelligence crime or ordinary

crime “inextricably intertwined” with foreign intelligence crime, “[s]o long as. . .[it] retains
a realistic option of dealing with the agent other than through criminal prosecution.”96

Similarly, the Patriot Act facilitates the two-way flow of information between the intel-

ligence and law enforcement communities. The Act makes clear that “[n]otwithstanding
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any other provision of law . . .foreign or counterintelligence. . .information obtained as

part of a criminal investigation . . .[may] be disclosed to any Federal law enforcement,

intelligence, protective, immigration, national defense, or national security official in

order to assist the official receiving that information in the performance of his official

duties.”97 Grand jury information, which ordinarily must be kept confidential, may be

shared by criminal investigators with other government officials for counterterrorism

purposes.98 Information gathered under Title III may also be shared “to the extent that

such contents include foreign intelligence or counterintelligence.”99 Similarly, officials

who collect foreign intelligence information are allowed “to consult with Federal law

enforcement officers to coordinate efforts to investigate or protect against . . .sabotage or
international terrorism by a foreign power or an agent of a foreign power.”100

In tandem, the two paradigm shifts have blurred the line between the military and

domestic law enforcement on the one hand, and between domestic law enforcement and

foreign intelligence on the other. Yet those traditional lines were drawn to prevent the

accumulation of excessive power in the executive branch. We have set aside those

concerns in pursuit of the war on terror. The shifts may help prevent terrorism; that

certainly was the intent. Perhaps they are necessary measures; we live in troubled times.

Acts of terrorism seem to occur around the world with tragic and depressing regularity.

But it is important to recognize that there could be significant costs to the paradigm shifts

that have occurred as a result of the war on terror.

First, the shifts enhance the power of the executive branch. The executive has far more

discretion when he acts as the Commander in Chief than when he acts as a prosecutor.

Characterizing terrorism as a military issue, not a law enforcement problem, has the

inexorable consequence of expanding the scope of executive discretion. In a criminal

proceeding, the judiciary checks the power of the executive; the executive must establish

guilt beyond a reasonable doubt and the full panoply of constitutional rights protects

the accused. When a matter is viewed as military in nature, however, courts are more

deferential to the executive for reasons grounded in separation of powers and institutional

competency.

The centralization of intelligence functions also enhances executive power. IRTPA

creates a powerful, new DNI who has authority over the entire intelligence community,

including the military, CIA, and FBI. The intentional diffusion of power established by

National Security Act of 1947 has been set aside. The executive has greater discretion to

share information between the intelligence and law enforcement communities. Under

FISA’s “significant purpose” test, the executive also has greater latitude to use foreign

intelligence methods regulated under FISA for domestic law enforcement purposes.

This enhancement of executive authority must be viewed in its historical context. It is

widely accepted that power has accumulated in the executive branch since the founding.

The modern President is not only the head of government but also the head of a political

party as well. Justice Jackson explained that the “rise of the party system has made a

significant extraconstitutional supplement to real executive power.”101 The modern

President also commands center stage in American political life. Technology, including

the radio and television, has only advanced the President’s ability to dominate public

debate.102

Moreover, “[v]ast accretions of federal power, eroded from that reserved by the States,

have magnified the scope of presidential activity.”103 Modern American history has

witnessed the rise of the regulatory state and administrative agencies with delegated

lawmaking powers.104 Many of these agencies are executive in nature. The President
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appoints their heads and establishes their policies as well. Similarly, executive power has

increased through the profusion of federal laws, especially criminal laws, that the

President is charged with enforcing.105

Of course, the United States’ response to the Cold War also increased executive power.

In the aftermath of World War II, the government founded a permanent and powerful

military establishment to which a substantial portion of the nation’s resources was

directed.106 The United States also created standing agencies devoted to the collection

and analysis of intelligence.107 The President is both the Commander in Chief of the

military and directs the intelligence agencies. Technological advances have magnified

the ability of agencies to monitor the lives of citizens.108 In addition, the President has

the classification power. Once classified, information cannot be made publicly available,

and it can be a laborious process to seek declassification of that information.109

Not only is increased executive power in the war on terror part of a larger historical

trend, but also that power is unlikely to diminish in the near future. The government has

stated that the war on terror could last several generations and that the conflict will be of

unprecedented length.110 Indeed, it will be hard to know when it does end, as there is

unlikely to be a formal ceasefire. Moreover, two independent commissions have con-

cluded that al Qaeda has tried to obtain WMD for the past decade.111 The threat of

WMDs, much like WMDs themselves, is unlikely ever to disappear. We are likely, then,

to find ourselves on a permanent wartime footing. Hamilton once warned that “[t]he

violent destruction of life and property incident to war, the continual effort and alarm

attendant on a state of continued danger, will compel nations the most attached to liberty,

to resort for repose and security to institutions which have a tendency to destroy their civil

and political rights.”112

The paradigm shifts may also increase the risk of civil rights abuses. In Bissonette v.

Haig,113 the Eighth Circuit explained:

Civilian rule is basic to our system of government. The use of military forces to seize civilians

can expose civilian government to the threat of military rule and the suspension of constitu-

tional liberties. On a lesser scale, military enforcement of the civil law leaves the protection

of vital Fourth and Fifth Amendment rights in the hands of persons who are not trained to

uphold these rights. It may also chill the exercise of fundamental rights, such as the rights

to speak freely and to vote, and create an atmosphere of fear and hostility which exists in

territories occupied by enemy forces.114

Military methods in time of war differ from those used by civilians in time of peace.

The battlefield has little use for due process. Military culture differs from civilian culture.

As an example of this proposition, FBI agents who witnessed interrogations of detainees

at Guantanamo Bay objected to the harsh methods being used.115

As the military plays an ever expanding role in the war on terror and in homeland

defense, difficult line-drawing issues are likely to arise on the limits of executive preroga-

tive. Yet another question is whether “mission creep” will result, so that the military

become adjuncts of civilian officials in any number of areas.116 If so, it is likely that the

executive will argue that, as a matter of separation of powers and institutional compe-

tency, a court should review military action under a more deferential standard than might

otherwise be applied.

Similar concerns arise out of the centralization of the intelligence apparatus. First,

centralization creates a greater risk that intelligence will be politicized to suit a President’s

agenda.117 The decentralized system that existed prior to IRTPA made it more difficult for

the President to pressure or manipulate the entire intelligence community; the voice of the

76 Enemy Combatants, Terrorism, and Armed Conflict Law



CIA Director, for example, was one among many. Whatever its faults, decentralization

encouraged a diversity of views, competition in the gathering and analysis of intelligence,

and independent thinking.118 As an institutional matter, this may be particularly important

for agencies largely shielded from public scrutiny that serve top officials in the executive

branch. Even without centralization, “[n]o other part of the government has so narrow an

audience—or responds so enthusiastically to guidance from above.”119 Centralization and

the creation of a DNI who oversees the intelligence community means that “the President

will have only one mind in the intelligence community to bend to his will.”120

Second, lowering the wall between foreign and domestic intelligence creates the risk

that foreign intelligence and methods used to acquire foreign intelligence will be used

for domestic law enforcement purposes in an effort to circumvent legal safeguards that

would otherwise apply, even in cases unrelated to international terrorism. Baker observes

that “[i]ntelligence gathering tolerates a degree of intrusiveness, harshness, and deceit that

Americans do not want applied against themselves.”121 Very different legal regimes apply

to government action with respect to external or internal security, and the constitutional

standards may differ. As a matter of constitutional criminal procedure, for example, the

Fourth Amendment does not apply to extraterritorial searches of nonresident aliens absent

a substantial connection between the alien and the United States.122 Nor are aliens entitled

to Fifth Amendment due process rights outside the sovereign territory of the United

States.123

Similarly, different statutory regimes govern the collection of information depending on

whether it is being used for external or internal security. FISA applies to foreign intelli-

gence collection; Title III regulates domestic law enforcement. Prior to the Patriot Act,

agents may have been tempted to use a FISA order or information derived from a FISA

order when they were unable to meet the requirements of Title III. That temptation,

however, was checked by the “primary purpose” test then in place under FISA. The new

test—one that requires only “a significant purpose”—will have the opposite effect. It

creates an incentive to seek a FISA order instead of one under the more onerous require-

ments of Title III. The information sharing provisions of the Patriot Act create a similar

risk that an agent will be able to access information otherwise inaccessible under the laws

that constrain domestic law enforcement activity.

Third, there are important cultural differences between the worlds of cops and spies, and

they approach their work differently. According to Admiral Stansfield Turner, a former

Director of the CIA, “The FBI agent’s first reaction when given a job is, ‘How do I do this

within the law?’ The CIA agent’s first reaction when given a job is, ‘How do I do this

regardless of the law of the country in which I am operating?’”124 Similarly, Stewart Baker

has noted that “[c]ombining domestic and foreign intelligence functions creates the

possibility that domestic law enforcement will be infected by the secrecy, deception, and

ruthlessness that international espionage requires.”125 Or, as Richard Posner adds, “The

idea that the CIA would engage in domestic intelligence gives even conservatives the

creeps; yet the Intelligence Reform Act takes a step in that direction by placing the DNI

over both the CIA and the domestic intelligence activity of the FBI.”126

An interesting and important question is what the cumulative impact of the two para-

digm shifts will be. Any one shift would be significant in and of itself. Now, however,

there are two, each of which complements the other. Will the effects of each shift

converge in ways that are difficult to predict? No doubt there will be a temptation for

the military to be involved in domestic surveillance, especially since the United States is

viewed part of the battleground in the war on terror.127 The executive branch will also
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coordinate its law enforcement and military efforts. Indeed, it already is in determining

whether to detain an individual as an enemy combatant.128 Difficult legal questions may

also arise. If the government tries an individual in federal district court and the individual

is acquitted, could the government then detain the individual militarily as an enemy

combatant? The Double Jeopardy Clause is generally viewed as barring successive prose-

cutions by the same sovereign for the same criminal offense.129 The government with no

doubt would argue that military detention based on an enemy-combatant designation is

an adjudication of status, not a criminal prosecution. Under such a theory, the Double

Jeopardy Clause would be inapplicable.130

CONCLUSIONS

The war on terror has raised a number of structural constitutional issues. From a sepa-

ration of powers perspective, courts have difficulty with cases involving claims of execu-

tive prerogative in matters involving foreign affairs and national security. More than that,

the war on terror has enlarged executive authority. Two paradigm shifts have occurred.

First, there has been a militarized response to terrorism. Until 9/11, in general, terrorism

was viewed as a law enforcement problem. Post-9/11, the executive branch has claimed

the prerogative to detain even citizens, whether captured on a foreign battlefield or in

the United States, as enemy combatants. Second, the government has centralized its intel-

ligence functions by creating a DNI and has lowered the historical wall that separated

external security or foreign intelligence from internal security or domestic law enforce-

ment. An interesting and important question is what the cumulative effect of these two

paradigm shifts will be, as the line blurs between law enforcement and the military on

the one hand, and between foreign intelligence or external security and law enforcement

or internal security on the other. While both paradigm shifts may be thought necessary

to ensure national security, there may be costs as well. Not the least of those costs may

be an increased risk of abuses of civil liberty.
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CHAPTER 5

Promotion of Liberal Islam by the United
States

JOHN H. MANSFIELD

Erastianism is the name usually given in Western accounts to the promotion of a particular

religious belief by the state, sometimes for the sake of souls, but more often for this-world

effects. Erastianism may be what the United States is presently engaged in various parts of

the world by its efforts to promote a particular version of Islam—a liberal version as

opposed to a fundamentalist version—in order to reduce the risk of terrorist attacks.1 Such

an approach if employed in the United States clearly would violate the Establishment

Clause of the First Amendment of the Constitution. Erastianism was a policy that contin-

ued to be embraced by a number of American states even after the American Revolution.

It was outlawed so far as the federal government is concerned by the First Amendment,

through its prohibition against any law “respecting an establishment of religion, or prohib-

iting the free exercise thereof . . . .” At a later date, these prohibitions became applicable to

the states as well. The question we have to deal with today is whether what is prohibited

within the United States is constitutional when engaged in abroad.

In Indonesia, to mention only one country, the United States appears to have in place

a number of programs through which it attempts to promote a liberal version of Islam.2

It funds educational programs in Islamic pesantren schools. It brings moderate Muslim

leaders to the United States. It pays for American speakers to go to Indonesia. It produces

TV programs and books that encourage a particular understanding of Islam. An example

found on a State Department Web site is a grant made to “support leaders who have sought

to build a synthesis between Islam and democracy . . . .”3

Since I first wrote on the topic of the applicability of the Religion Clauses to U.S.

government activity abroad, nearly 20 years ago,4 the Supreme Court has made important

changes in Establishment Clause doctrine so far as domestic cases are concerned. Thus,

whereas before under the regime of decisions handed down by the Court from the 1950s

through the mid-1980s, there could be no aid to “pervasively sectarian schools”—which

Indonesian pesantren schools certainly are—even though the aid was designed to promote

secular education and was available to a wide range of educational institutions, both



secular and religious, today the limitations on grants to institutions are greatly relaxed,

and in a program of sufficient breadth, the government may even pay for an individual

to go to a seminary.5 Both the “purpose” and “primary effect” tests set forth in the earlier

decisions—that the purpose must not be to aid religion, nor may that be its primary effect

—have been so transformed by the Court as to eliminate barriers that these tests were

clearly originally intended to erect. However, this change in the jurisprudence of

the Establishment Clause has not eliminated the constitutional prohibition against promot-

ing belief as against unbelief, much less the prohibition against promoting a particular

religious belief.

There have been equally drastic changes in the Supreme Court’s understanding of the

Free Exercise Clause. If earlier an individual believer might be constitutionally exempt

from a generally applicable requirement on account of his or her conscientious religious

objection, unless there was a compelling governmental reason to override it, this exemp-

tion was swept away by a Supreme Court decision in 1990.6 However, the Court’s revolu-

tion in Free Exercise doctrine did not touch those situations in which religion is “targeted”

by government, or a particular religion is targeted, either for the imposition of a disadvant-

age or the conferral of a benefit.7 Thus, if in the United States the government provides

money for the preaching of a particular interpretation of Islam, this almost certainly

will violate the Free Exercise rights of Muslims who adhere to other interpretations, at

least if they can show that they are significantly disadvantaged by the subsidy. Could

the adverse effects on the disfavored versions of Islam be justified by a compelling state

interest, for example, to prevent terrorist attacks? If they could, perhaps not only may

the favored version of Islam be funded, but also the mosques of the disfavored versions

closed down. But even if these actions would not violate the Free Exercise Clause because

of a compelling state interest, there would still remain the barrier of the Establishment

Clause. To import into the Establishment Clause a “compelling state interest” exception,8

arguably would run counter to the history that led to that Clause’s adoption. Those who

wanted to maintain the Anglican establishment in Virginia in the late eighteenth century

and those who favored continuing the Protestant establishment in Massachusetts in the

early nineteenth century, certainly believed that there were compelling reasons for doing

so. They thought that organized society would collapse without government financial

support for particular religions. But the idea that state support for religion was not neces-

sary for the maintenance of social order, and indeed corrupted religion itself, prevailed

and found expression in the constitutional prohibition against Congress passing any law

“respecting an establishment of religion.”

One can imagine a non-Erastian government program, one whose aim is not to promote

religion, much less a particular religion, but to promote a secular interest, an interest

claimed to stand independently of any religious teaching. Here we confront the perenni-

ally challenging question of the distinction the Constitution itself draws between religion

and the secular, and the question of whether there is such a thing as ethics apart from

religion. American governments are all the time and on a large scale, promoting a moral-

ity claimed to be secular. This is done not only through the public school system, but also

by various programs directed to the adult population as well. Perhaps government support

for the teaching of tolerance—one facet of the U.S. government’s program in Indonesia—

may be seen in such a light, so long as it is not suggested that tolerance is to be embraced

because all religions are equally true. A case in 1988 suggests this approach.9 In that case,

the Supreme Court held that a program using tax money to fund sex education for young

people, which permitted the participation of religious organizations, did not violate the

86 Enemy Combatants, Terrorism, and Armed Conflict Law



Establishment Clause, so long as teaching under the program did not give religious

reasons for behaving in a particular way. In addition, it should be noted, it may not violate

the Establishment Clause for the United States to urge other countries to adopt the Ameri-

can constitutional model of the relationship between government and religion, even

though one of the reasons this model found its way into our Bill of Rights was itself the

profoundly religious belief that government involvement with religion was especially

displeasing to God. It may be possible to propound sufficient secular reasons for other

nations to adopt our model.10

Another way around objection under the Establishment Clause would be a program that

does not involve a government purpose to promote religion, or a particular religion, but

simply to provide an opportunity for individuals or groups to pursue their own interests,

whether they are religious or nonreligious. For such a program to survive Establishment

Clause scrutiny, the criteria for entitlement to participate must be broad indeed. In the case

referred to earlier, in which tax money was allowed to be used to attend a seminary, this

was the rationale employed: the student had a wide range of options to choose among,

religious and secular, and, as it happened, he or she chose a religious one.

The issue of the Religion Clauses abroad has in our day been caught up in a highly

charged atmosphere with wide-ranging questions about whether other provisions of the

Constitution are applicable to U.S. government activity abroad.11 Decisions regarding

these other provisions are likely to influence the application of the Religion Clauses them-

selves. Fears and passions will lap over from one area of constitutional law to another.

Among the other constitutional provisions involved are the Due Process Clause of the

Fifth Amendment, the privilege against self-incrimination, the prohibition against unrea-

sonable searches and seizures, the war and emergency powers of Congress and the

President, the President’s designation in the Constitution as Commander in Chief of the

Armed Forces, and the authority of the political branches of the government to conduct

foreign relations. In respect to all of these topics, the question of immediate interest is

the significance of extraterritoriality. Although the Religion Clauses have their own

history and independent force, the Constitution must be taken as a whole and the interpre-

tation of one part harmonized with that of others.

When the United States acts within the territory over which it is sovereign, it acts within

a legal framework entirely its own, except in regard to restrictions imposed by

international law. But when it acts outside the United States, the laws and cultures of other

nations must be considered. When the United States acts in another country, a distinction

can be drawn between those situations in which it simply supports a policy chosen by the

government of the other country and situations in which it makes its own choice of the

policy it wishes to pursue and the methods it wishes to employ, either with or without

the consent of the other government. In the first situation, it can be argued that a foreign

policy interest in supporting the aims of another government justifies departure from a

restriction that would be applicable in a purely domestic situation.12 For example, it prob-

ably is constitutional for the United States to provide funds to a foreign government to

strengthen that government’s judicial system with the aim of promoting the “rule of

law,” even though such a judicial system would not be constitutional within the United

States as a component of any American government. On the same rationale, it might

be permissible for the United States to provide funds to Islamic schools in a foreign coun-

try if it is the policy of the government of that country to support such schools. In the

second situation, on the other hand, when the United States has made the policy choice

and independently pursues its own objectives, justification for the program cannot be
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deference to the wishes of a foreign government or respect for another culture. Instead, the

argument must be that the Constitution permits being done outside the United States what

may not be done within it, simply because it is outside the United States. In other words,

that limitations in the Constitution were intended to apply only to actions performed

within a certain territory and not simply to any exercise of power under the Constitution.

Thus a detention center erected outside the United States would not be subject to the

restraints of the Due Process Clause.13 The Guantanamo Center, of course, because of

the peculiar character of the lease under which it is held and the fact that the United States

exercises complete control over it, is a special case.14

The distinction between inside and outside the United States is not so easy to apply.

For example, in United States v. Verdugo-Urquidez,15 a 1990 Supreme Court decision

involving the applicability of the Fourth Amendment to the search of a house in Mexico

owned by a Mexican, the search possibly being in violation of Mexican law, the federal

officials who authorized the search were in Washington when they authorized it, and the

evidence obtained by the search was sought to be used to convict the owner of the house

in a trial in California. So also, so far as the Establishment Clause is concerned, assistance

to a religious group abroad, even if there are no direct effects on the followers of that

religion in the United States, nevertheless may relieve them of the burden of supporting

their coreligionists abroad and enhance the prestige of the denomination as a whole,

including within the United States.16

In the Verdugo-Urquidez case, it seemed important to the Supreme Court that the man

whose house was searched in Mexico was not an American citizen. If he had been, the

Court suggested, the result might have been different. The Bush administration’s differ-

ent treatment of citizens and noncitizens detained on suspicion of being enemy combat-

ants or terrorists, also attaches importance to the distinction. The only connection the

defendant in Verdugo-Urquidez had with the United States was that he was kidnapped

in Mexico and brought to the United States against his will, and put on trial for violations

of U.S. laws by acts committed in Mexico. Aliens, of course, have many rights under the

U.S. Constitution, including protection against unreasonable searches and seizures in the

United States. Even if they have nothing to do with the United States except that they

own property here, their property is protected against expropriation without just compen-

sation. Whether aliens having absolutely no connection with the United States except

that they are injured by it in a foreign country have any rights under the Constitution—

other than the Fourth Amendment right the Court in Verdugo-Urquidez determined that

they do not have—is the topic of the day.17 So also it was about 100 years ago during

an earlier period of extension of American power abroad after the Spanish-American

War. That period gave rise to a series of Supreme Court decisions known as The Insular

Cases, which involved the applicability of various provisions of the Constitution in the

former Spanish colonies.18 More recently, a federal court of appeals has held that a

citizen and resident of Colombia, who had a bank account in Switzerland that allegedly

was interfered with by officials of the United States, might have standing to present

claims under the Fourth and Fifth Amendments.19 If the United States prolongs its occu-

pation of Iraq and its presence in Afghanistan and continues to detain people in these

countries without charges or any sort of process, will they acquire rights under the

Constitution along with rights they already have under international law? Could U.S.

promotion of a particular interpretation of Islam in Iraq or Indonesia violate rights under

the Free Exercise Clause of Muslims who adhere to different interpretations, but who are

not U.S. citizens?20
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Citizens and perhaps permanent residents and other persons having some substantial

connection with the United States have at least some constitutional protections against

United States’ actions abroad that affect them. As mentioned above, the Court suggested

in Verdugo-Urquidez that it might have made a difference if the house searched in Mexico

had belonged to a U.S. citizen. In 1957, the Supreme Court held that the United States

could not court-martial a civilian U.S. citizen who had accompanied U.S. Armed Forces

abroad: she was entitled to trial by jury, at least in a capital case, under the Sixth Amend-

ment.21 If U.S. support of a particular interpretation of Islam in a foreign country

adversely affects the religious practice of an American citizen abroad, perhaps himself

or herself a Muslim, might there be a violation of the citizen’s rights under the Free

Exercise Clause?

In the Court’s opinion in Verdugo-Urquidez, there are passages suggesting that extrater-

ritorial applicability of the Constitution may vary with the particular right invoked. If

there was any violation of the Fourth Amendment, the Court said, it only occurred in

Mexico. This seems a strained argument if one bears in mind that the chain of causation

that led to the search began in Washington. The Court contrasted the Fourth Amendment

with the Fifth Amendment privilege against self-incrimination, and said that the latter is

violated only when evidence obtained by compulsion is used against a person in a trial.

Thus, if there was compulsion in Mexico that led to the use of evidence in California,

the privilege might prevent its introduction.22 If U.S. officials in Washington authorize

the assassination of a religious figure in Indonesia, possibly an American citizen, because

he or she is expounding a “fundamentalist” version of Islam, would an invasion of

the interest intended to be protected by the Free Exercise Clause take place solely in

Indonesia?

In 1991 in Lamont v. Woods,23 the Court of Appeals for the Second Circuit held that

using tax money to fund religious schools abroad violated the Establishment Clause.

Congress had authorized grants to American schools that served as examples of American

educational ideas and practices. The money was not to be used to train people for religious

pursuits or to construct buildings that would be used for religious worship or instruction,

and recipient schools were not allowed to discriminate in admissions. Included among

the schools entitled to receive grants, but not limited to them, were religiously affiliated

schools. In spite of the restrictions contained in the authorizing statute, the court held that

grants to “pervasively sectarian” schools—the test it found applicable at the time to

domestic schools—violated the Establishment Clause, and that the extraterritorial location

of the grantee institutions made no difference. In regard to the particular program before

it, the court could not see that any serious foreign policy or national security interests were

implicated. But the court suggested that under some set of circumstances, there might be a

compelling reason for setting aside the ordinary rule against aid to pervasively sectarian

schools, though it doubted that such an exemption would ever extend to the outright

promotion of religious doctrine.

The court in Lamont discussed Verdugo-Urquidez and its teaching that the violation of

the Fourth Amendment occurred solely in Mexico. But in the case of the Establishment

Clause, as the court conceived, the constitutional violation occurred when the law author-

izing the grants was enacted, or at least when a government administrator in the United

States made the grants to the American sponsors of the overseas schools, and did not await

the actual transfer of funds abroad. Furthermore, the effect on federal taxpayers of

increased taxes was notably domestic. The Establishment Clause, unlike the Fourth

Amendment, the court said, was a basic limitation on the power of Congress. Still, the
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very language that introduces the Establishment Clause—“Congress shall make no

law”—also introduces the Free Exercise Clause, but would it be argued that there is a

violation of that clause also simply by the enactment of a law, even though no adverse

effects follow to the free exercise of anyone’s religion?

More persuasive perhaps than the phrasing of particular provisions of the Constitution

is the suggestion that there is a hierarchy of rights in the Bill of Rights and that this has

significance for their applicability abroad and for their ability to resist competing claims

from other parts of the Constitution, such as the war power, the power to direct foreign

relations, and the President’s designation as Commander in Chief of the Armed Forces.24

The Free Exercise Clause, insofar as it prohibits active persecution on grounds of

religion, may embody so fundamental a value that it is proof against all rival considera-

tions, whether they are put forward as a matter of the United States’ own policy or that

of a foreign government, just as may the Due Process Clause’s prohibition against official

conduct that “shocks the conscience.” The Establishment Clause, on the other hand, could

be viewed as the product of a special history, linked no doubt to an idea of what is authen-

tic in religion and to religious freedom, but not necessarily to be insisted upon, at least not

through a particular understanding, in all places and under all circumstances. It bears

noticing that when Congress enacted the Indian Civil Rights Act in 1968,25 it imposed

upon the Indian tribes in the United States, which are viewed as quasi-sovereign nations,

a requirement that they respect the free exercise of religion, but it did not impose upon

them the restriction of the Establishment Clause. In Anglo-American history, the idea that

there should be legal protection of free exercise long preceded the notion that establish-

ments should be prohibited. Thus, in regard to the present programs of the United States

that are designed to promote a particular interpretation of Islam, it may make a difference

whether they are claimed to violate the Free Exercise Clause or the Establishment Clause

and whether the United States has initiated these programs as a matter of its own policy or

at the behest of a foreign government.
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CHAPTER 6

The 9/11 Commission Report and Public
Discourse Project

MICHAEL HURLEY

The 2004 publication of the 9/11 Commission Report marked the official conclusion of

the investigation of the National Commission on Terrorist Attacks Upon the United States

(9/11 Commission) into the events of September 11, 2001. The Report itself was designed

to be a starting point, to the extent it sought to determine the shortcomings which had

permitted the attacks, perceived generally to reflect a gross failure of intelligence (but with

a view to fixing problems rather than assigning blame). For a year following the Report’s

publication, the 9/11 Commission members and some of its former senior staff, including

the author of this chapter as Senior Director of Policy, were actively engaged in publiciz-

ing the Report’s recommendations, including issuing “report cards” on progress in

adopting them, under the 9/11 PDP (9/11 Public Discourse Project).1

The Report laid the groundwork for a thorough restructuring of both the executive

branch, including related agencies, and the legislative branch in matters concerning

intelligence and security, in the first instance under the IRTPA (Intelligence Reform and

Terrorism Prevention Act of 2004). As witnessed by the 9/11 PDP report cards, however,

the American people are still not as safe as they should be and the Commission’s agenda is

unfinished as a practical matter. The purpose of this chapter is to review again the Report’s

recommendations as work in progress from the 9/11 PDP perspective, to the extent they

provide the background to understanding changes in intelligence gathering and

approaches since September 11, 2001, but also potential future changes. The concern is

that, the further the events of 9/11 recede from public consciousness, the more attenuated

the reform impulse becomes, hence the problem of unfinished business from the perspec-

tive of the Report’s recommendations.2

The Commission issued forty-one recommendations aimed at improving the work of

government in general and the intelligence community in particular to fulfil a mandate

of guarding against future attacks.3 The recommendations laid out in the 9/11 Report were

divided into three areas: (1) homeland security, emergency preparedness, and response;

(2) reforming the institutions of government; and (3) foreign policy, public diplomacy,

and nonproliferation. The following focuses chiefly on only one of the three areas covered



in the Report, namely the reform of government institutions as they affect the intelligence

function. In the final series of 9/11 PDP events, it was recognized that reforming the intel-

ligence structure within the executive branch was far more successful than reforming the

Congressional (committee) oversight function,4 and that even within the executive branch

problems remained,5 despite the Commission’s convictions concerning its importance.

The articulated basis for the Commission’s concerns with the uncompleted reworking of

Congressional oversight was threefold. First, that because of the secret nature of intelli-

gence work, Congressional oversight was particularly necessary because third parties such

as the media could not effectively exercise a watchdog function as would be the case for

normal governmental activities. Second, that those portions of the Commission’s recom-

mendations concerning restructuring intelligence on the executive branch side which had

already been accepted had so increased the authority and potential intrusions of intelligence

agencies into citizens’ lives so that a more powerful intelligence community required an

equally powerful oversight body to prevent abuses (particularly given the reality that tradi-

tional divisions such as foreign versus domestic intelligence were no longer perceived as

valid). And third, that oversight was required to advise and use the budgetary power where

necessary to move the intelligence functions in new directions in a challenging world, if

there were a perception that the intelligence community were again not succeeding in its

appointed tasks. The main thrust of this chapter is to present the 9/11 Commission and

PDP conclusions that the restructuring of the intelligence community without a similar

restructuring of Congressional committees and attendant oversight should be seen as imple-

menting only one half of interdependent measures. In chiefly reforming the structure of the

intelligence community on the executive side, Congress left much unfinished business.

To argue this point, I first review Congress’s structural role in the intelligence area and

ultimately its (and the executive’s) shortcomings in preventing the 9/11 attacks. I then lay

out the Commission’s recommendations concerning Congressional oversight and the

restructuring of Congressional committees, including the full implementation of a Privacy

and Civil Liberties Oversight Board. The remainder of the chapter will follow the question

of why these reforms matter and should not be delayed. Lastly, I will address the hurdles

that Congress has to overcome in order to comply with the bulk of the 9/11 Commission’s

unfulfilled recommendations, and the role of the public in reaching that goal.

Congress has, in the past, exercised considerable oversight over the intelligence com-

munity through the use of various committees, all of whom have jurisdiction over some

portion of the intelligence process. The problem with this oversight through many differ-

ing bodies is that it has been scattershot and unconnected. The 9/11 Commission found

that there was a failure to connect the dots from disparate sources leading up to the terror-

ist attacks as a result of both misguided oversight and failure to share information among

different agencies concerned.

Where was this failure to connect the dots most evident? The events of September 11,

2001, should not be perceived as isolated instances. A previous attack on the World Trade

Center occurred in 1993, and numerous other al Qaeda plots were uncovered and pre-

vented by the intelligence services during the 1990s. In 1993, the same year as the first

attack on the World Trade Center, a plot to blow up the Lincoln and Holland Tunnels in

New York City was discovered. The Somali tribesman responsible for shooting down an

American Blackhawk helicopter, which we now know as “Black Hawk Down” were

trained in al Qaeda camps. In 1995, a plot to blow up twelve 747s over the Pacific Ocean

was disrupted. In 1998, Osama Bin Laden declared that it was Allah’s will that all

Muslims can kill any American, military or civilian, anywhere in the world, at any time.
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In August 1998, al Qaeda carried out simultaneous truck bombings targeting U.S.

Embassies in East Africa. In December 1999, an al Qaeda operative was caught at the

United States/Canadian border, trying to enter the United States. He was on his way to

bomb Los Angeles International Airport. And on October 12, 2000, operatives of al Qaeda

successfully attacked the USS Cole while it was in port in Yemen. It is believed that the

attack on the Cole was the second attempt to strike a United States ship. An earlier plot

to bomb the USS The Sullivans, on January 3, 2000, failed when the overloaded boat

carrying the explosives sank.

Similarly to the structure of the intelligence community, corresponding Congressional

oversight remained unchanged following the end of the Cold War. Throughout the

described developments, the shift of threat from nation states to (nonstate actor) terrorists

was not debated in the Congress. The very modest number of hearings held in relation

to terrorist threats reflect that “terrorism was a second- or third-order priority within the

committees of Congress responsible for national security.”6 Instead, the committees

responsible for the FAA (Federal Aviation Administration) and air travel were focusing

on airport congestion and a Passenger Bill of Rights. The committees responsible for

immigration issues focused on the U.S. border with Mexico, with little or no attention paid

to the Canadian border. Very few hearings were held focusing on the growing terrorist

threat.

The 9/11 Commission found that, due to the decentralized nature of the executive

branch, no single person was responsible for the conduct of national intelligence prior

to 9/11. Congress took steps to remedy this by creating the DNI (Director of National

Intelligence, a recommendation of the 9/11 commission in terms of intelligence reform),

but then failed to create effective oversight for this new position. Congressional oversight

largely still mirrors the intelligence function’s organization within the executive branch

prior to 9/11, notwithstanding creation of the Department of Homeland Security. It pro-

vides so much (fragmented) oversight that it is only marginally effective. Currently,

eighty-eight different committees or subcommittees have jurisdiction over the Depart-

ment of Homeland Security. Some 412 members of Congress and all 100 senators sit on

one or more of these committees. With so many people having some say, no one has

ultimate responsibility.

While both the House and Senate have Select Committees on Intelligence, they have

limited authority. Neither committee has exclusive jurisdiction over intelligence agencies.

Appropriations for the intelligence community are determined by the Appropriations

Committee and channelled through the defense appropriations process. The Armed

Services Committees have jurisdiction over the intelligence services within the DOD

(Department of Defense, DIA, NRO, NGA, and the intelligence sections of the respective

branches). The problem is therefore not only one of determining ultimate responsibility,

but also of knowledge. None of these bodies have full knowledge of the performance of

the intelligence community, preventing effective oversight.

Furthermore, tenure on these select committees was limited by the rules of both Houses.

Members traditionally could only serve on each committee for a limited period of time.

Many members believe these restrictions prevent committee members from developing

needed expertize which is required for effective oversight.

Finally, while secrecy is necessary in intelligence work, it can also harm effective

oversight. The overall budget of the intelligence community remains classified, as are

most of its activities. Members of the Select Committees cannot rely on public disclosure

and investigative journalism or watchdog organizations to spur them to action like other
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committees can, nor can they even rely on the public’s general sense whether it is getting

its money’s worth based on the magnitude of investment. This prevents the people’s

representatives from raising public awareness to legitimize their function and give them

leverage in their oversight task as it stands.

In order to remedy these problems, the 9/11 Commission came up with several recom-

mendations to improve Congressional oversight. They were designed to help make

Congress a full partner in the business of collecting, analyzing, and acting on intelligence

information developed by the U.S. intelligence community. It was understood that

Congressional oversight could be accomplished in different ways, but what was the

preferred solution? First, Congress should create two Permanent Standing Committees,

one for Intelligence and one for Homeland Security, in both the House of Representatives

and the Senate. These committees should have sole jurisdiction over all intelligence

activities and the Department of Homeland Security. The intelligence committees in

particular should have control over both the authorization and appropriation of funds.

They should be smaller than the standard committees, perhaps limited to seven or nine

members. This would have two effects. First, it would make each member feel individu-

ally more responsible for the work of the committee. Second, it would limit the number

of people who have access to classified information, and thus reduce the potential for leaks

(a practical problem, but also limiting access to information does limit oversight). The

committees should have a nonpartisan staff, which works for the committee as a whole,

rather than for individual members. Additionally, the majority party’s representation on

these committees should never exceed the minority’s representation by more than one.

One of the first tasks of the standing committees would be to conduct continuing studies

of the activities of the intelligence agencies and to report problems relating to the collec-

tion and use of intelligence information to all members of the House and Senate. Second,

additionally to receiving budgetary control, the topline number for the entire intelligence

budget should be made public permanently, and the national intelligence program should

be appropriated to the sole jurisdiction of the National Director of Intelligence, and not the

Secretary of Defense. Moreover, the intelligence committee should have a subcommittee

whose sole purpose would be oversight of the intelligence community, without any

responsibility for working on the consuming process of working on the budget.

In order to ensure that the Intelligence Committees are fully informed on all issues relat-

ing to intelligence, four of the members on each committee should also serve on Armed

Services Committee, the Judiciary Committee, the Foreign Affairs Committee, and the

Defense Appropriations subcommittee. This would ensure that important interests related

to intelligence are represented and integrated with the work of the new committees.

Perhaps the most important change is that tenure on these Permanent Standing Commit-

tees should not be limited to any specific term of years. It is the constant turnover on the

current committees that has led to a general lack of experience with intelligence matters

among those who are responsible for oversight. One cannot give effective oversight to

an issue if one is unfamiliar with the ins and outs of the subject matter. Unfortunately,

the current set-up of the Intelligence Committees ensures that this familiarity can never

be achieved.

The Department of Homeland Security itself currently answers to eighty-eight commit-

tees or subcommittees. This is unheard of in any other executive agency. The House

created a Select Committee on Homeland Security, but the Senate did not follow suit.

Furthermore, the House Committee may soon be eliminated. Creating a single body

responsible for the oversight of the Department of Homeland Security will provide a
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single, clear authority of the type currently overseeing the Departments of Justice and

Defense.

To remedy these issues and to begin to address the morass that is the current oversight

of DHS, the Commission recommended the creation of a single, principal point of over-

sight, and review for homeland security to which intelligence relates. The Commission

left it up to Congress to determine which committee(s) should have jurisdiction and its

duties. But it recommends that there be one committee in the House and one in the Senate,

that the committee(s) should be permanent standing committee(s), and that it have a

nonpartisan staff, much like the Intelligence Committees recommended above.

If congressional leaders choose not to vest authorization and appropriations authority in

one intelligence committee in the House and in the Senate, another meritorious approach is

to create separate appropriations subcommittees to deal with all appropriations for the intel-

ligence community (taking the intelligence budget out of the defense budget). The House

and Senate already have homeland security appropriations subcommittees; there should

also be, under this model, intelligence appropriations committees, with exclusive control

over the appropriations of the Cabinet agencies under their jurisdiction. This will help

ensure that the intelligence community as well as the Department of Homeland Security

are funded at acceptable levels and that the funding for these agencies will not depend on

the rise and fall in popularity of the funding of the DOD, which is the current practice.

In issuing their recommendations regarding Congressional oversight, the 9/11 Commis-

sion had two specific goals in mind. Firstly, effective oversight must be created to set the

balance between civil rights and liberties on one hand and security on the other. Secondly,

but equally important, a check on whether the system is working must be provided. That

includes controlling the setting of priorities, the formation of adequate responses to

new developments in threats and the rate of success in measures taken by the intelligence

community.

In order to provide adequate oversight and in order to accomplish these two goals,

the structure of Congressional oversight of the intelligence community must adapt in

the same manner the intelligence community had to adapt to a new threat. It has to be con-

densed and centralized in order to provide the counterpart for the intelligence community.

In short, the Congressional committee structure and thus oversight structure should corre-

spond to the new structure of the intelligence community. Committee tasks must reflect

the changes and challenges the modified intelligence community presents. The first of

these goals, the balancing of civil liberties and security, must respond to the potential

threat to privacy and civil liberties which the diffusion between domestic and foreign

intelligence collection poses.

This diffusion was implemented intentionally with the passage of the IRTPA. It incor-

porates the major changes that Congress enacted following the terrorist attacks on New

York and Washington, DC, creating the NCTC (National Counterterrorism Center) and

the position of DNI. It also represents the biggest change in the structuring of the intelli-

gence community since the passage of the National Security Act of 1947. The intelligence

community had grown as a response to the Cold War and—until the passage of the

IRTPA—had remained essentially unchanged even after the collapse of the Soviet Union

in 1991. The strict division between domestic and foreign intelligence collection, mainly

allocated to the FBI and CIA, respectively, made sense during the Cold War, but proved

to be useless and fatal in the prevention of terrorist attacks involving nonstate actors.

The creation of the DNI was designed to fill that gap. This office, currently held by John

Michael McConnell, is charged with overseeing all sixteen agencies that are responsible
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for intelligence.7 Thus, information flow between the different agencies can be directed

and comes together in the office of the DNI.

As the intelligence community has concentrated much power in the office of the DNI,

an equally powerful watchdog is needed. Traditionally, this oversight role has been

performed by Congress, principally through committees that corresponded to the structure

of the intelligence community. The restructuring of the latter without a reform of

Congressional oversight leads to a lack of accountability. Who assesses the work of the

DNI? Who ensures that the newly empowered intelligence agencies do not abuse their

power, overstepping the line between civil liberties and security? And, most importantly,

who will decide where this line is to be drawn?

As the debate regarding the Patriot Act8 has shown, the blurring of boundaries that

strictly separated intelligence collection within and outside American borders may

provide for more security. However, it may also curtail the protection of civil rights and

liberties of U.S. citizens. The protection of privacy and civil liberties of a person under

surveillance traditionally did not matter as long as that person was not an American citizen

and the surveillance took place outside the United States. However, as the enemy in the

fight against terrorism cannot be identified by citizenship and cannot be determined

geographically, domestic surveillance has become more important. That also implies an

increase in the possibility of violating American citizen’s privacy and civil liberties.

As the wall between domestic and foreign intelligence collection is lowered and new

mandates emerge calling for coordination of both, two steps now have to be followed by

Congress. It has to ensure that privacy and civil liberties are still protected, and it has to

measure effectiveness and evaluate the work of the Department of Homeland Security,

the DNI, and the intelligence agencies it oversees.

In order to ensure that the proper balance between security and civil liberties was

struck, the 9/11 Commission recommended the creation of a Privacy and Civil Liberties

Oversight Board. Both Senate and the executive have been slow in its implementation.

The President’s nominations for Chair and Vice Chair were not submitted until late

2005. It took another half year for Senate to approve them. The board held its first meet-

ings in 2006, and submitted its first annual report in March 2007. The board is a unit

within the Executive Office of the President, and it remains unclear yet what role Congress

will play in conjunction with the board as the effective ombudsman within the executive

branch for civil liberties touched upon by intelligence gathering activities.

There is a false sense on occasion that the intelligence community itself is a reluctant

subject of oversight. However, the intelligence community has no vested interest in limit-

ing Congressional oversight. On the contrary, functional, concentrated, and centralized

Congressional oversight is in the intelligence community’s best interest. It is not only in

the citizen’s but also in the intelligence community’s interest that the government takes

its role in oversight seriously. The first priority of the intelligence community must

be and remain the security of the country. To place the responsibility of guarding civil

liberties on the same shoulders that are responsible for providing security, in its most

obvious sense completely forgoes checks that must be made by opposing interests. It is

improbable that the intelligence community on its own would provide satisfactory self-

restraint according to the public’s wishes. Such a double responsibility would furthermore

constrain the intelligence community from acting to the best of its ability. It cannot work

effectively if it constantly must weigh the comparative merits of one or both of neglecting

security versus not protecting civil liberties. Instead, control should rest with the elected

representatives of the people.
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Similarly, the second goal, general oversight of the intelligence community, can most

expeditiously be provided by Congress in simply following the recommendations made

by the 9/11 Commission. However, the simple truth is that the restructuring of Congress

according to the recommendations is a difficult matter because it would redistribute power

within the Congress. The real problem is not a battle between the executive and legislative

branches, but between competing Congressional committees and individual member

interests. Though the need for reform is universally acknowledged within Congress,

the question of which form these reforms should take delays progress. Though two com-

mittees, one each in House and Senate, have been created to oversee the Department

of Homeland Security, their powers remain limited, and many other committees claim

jurisdiction. The 9/11 Commission recommendations to reform the structure of intelli-

gence oversight have not been implemented.

What stands in the way of oversight reform is the decentralized nature of power in

the Congress and the reluctance of current committees charged with important oversight

functions to give up their powers. Ironically, the failure to implement these recommenda-

tions has the same roots as the problem they are supposed to solve. The lack of a central

authority in a structure that distributes power to several groups renders it unresponsive.

Members of Congress agree that intelligence oversight must be reformed; just as the need

for reform of the intelligence community after the end of the Cold War was generally

accepted.

In the case of reforming the intelligence community, the solution to the dilemma

was supposed to be Congress. The significance of Congressional oversight becomes

clearer in this regard when looking at the post–Cold War, pre-9/11 intelligence commu-

nity. Having built up a system of expertize in areas that were no longer supposed to be a

priority, individual agencies within the intelligence community faced the problem of

justifying their continued existence and budget. This was supposed to be addressed by

the DNI reprogramming and redirecting resources within the intelligence community,

but that ran afoul bureaucratically of separation of intelligence from defense activities

(because of tensions whether intelligence activities should be focused primarily at the

strategic level, versus at the operational level of war-fighters in places like Iraq and

Afghanistan). There is also an inherent inflexibility pertaining to any decentralized

bureaucratic apparatus, making centralized reform difficult. Adding to these structural

problems, the make up of the intelligence community traditionally reflected a relatively

homogeneous personnel not including key groups fitting in within the Muslim and Arab

worlds. It seems only natural that reform, which would have included loss of power and

jobs, could not be expected to occur from within. Without an overreaching restructuring

plan for the entire community, every agency’s first priority then had to be to work best

as they could with the resources and assets already in hand.

The homogeneity of its members made a shift in any direction difficult. It reduced

the amount of dissent, necessary for responding to any external change. This kind of

“groupthink” constrained the sphere in which changes could occur, limiting it to a smaller

area of expertise. In trying to cope with the changed world, officers were assigned to fields

in which they had little expertise. The training of new personnel with expertise in the

Arabic language and culture was further complicated by the concern for penetration of

the agencies by “moles.” Considering that the study of Arabic languages at colleges and

universities in the United States was and still is rare, this only adds to the problem as does

the considerable amount of time that has to be invested in any new hire before he or she

can be sent into the field.
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It should also be recalled at this point, that the enemy had not only shifted “geographi-

cally.” The intelligence community was not dealing solely with nation states anymore.

Instead, it now had to understand the motivations and tactics of nonstate actors such as

al Qaeda as opposed to leaders, agencies, or spies that acted under the umbrella of a nation

state. This was certainly not an easy task to the extent the intelligence community was

perceived moving only slowly away from Cold War priorities, while new threats posed

by radically different nonstate actors were proliferating rapidly.

In bringing these facts to light, the 9/11 Commission Report essentially addressed two

failures. First, the failure of the intelligence community in foreseeing or preventing the

attacks. Second, the root of the former—the failure in not having adapted quickly enough

to a new, post–Cold War threat. The 9/11 Commission’s task was not primarily to place

the blame, but basically to finally do what should have been done in the 1990s: to analyze

how security concerns correspond to the measures in place—only now there existed a

concrete example, and everybody was listening.

Congress, executive agencies, and senior political officials failed to connect the dots

leading to 9/11. In light of these failures, the main normative question became who should

be responsible for the performance of the intelligence community which itself became

more important in shaping recommendations for reform. A look at the past showed that

Congressional oversight had never been very strong when it came to the intelligence com-

munity. The agencies have traditionally been responsive to the executive. Intelligence

failures such as the Bay of Pigs invasion or the plots to assassinate Castro have presented

a fiasco for the intelligence community more than for the executive, whose involvement or

spearheading of such projects has often found refuge behind the veil of secrecy so readily

accepted in matters of intelligence. At the same time, Congress’s oversight function has

diminished over time. With committees overseeing only parts of the intelligence process

and the lack of expertise of its members due to the high turnover and classification of

material, Congress had neglected the “traditional review of the administration of programs

and the implementation of law.”9 It oftentimes relied on “fire-alarm” oversight, waiting

for interest groups, individuals, or the media to point out wrongful implementations of

their policies. In the case of the intelligence community, such a tactic is not possible since

most of the intelligence community’s activities are rightfully classified.

That is a scenario to be avoided, not lastly in the interest of the intelligence community

itself. Though at first glance it might seem desirable for the intelligence community to

avoid effective Congressional oversight, in reality that only weakens it. It allows the exec-

utive to place the responsibility for any failed operations on the intelligence community

and thus damages the legitimacy of the latter’s actions. Furthermore, as the practices of

the intelligence community between 1991 and 2001 have shown, they are—ironically—

ill-equipped independently to react to a change of priorities. Congressional oversight

can thus be seen as a partner to the intelligence community. They complement each other,

each being responsible for different tasks, which combined validate both Congress and the

intelligence community in their raison d’être.

If the legitimacy of the intelligence community rests in the hands of functioning

Congressional oversight, the legitimacy of the proposed Congressional committees rests

in the hands of the electorate. That, in turn, requires transparency. If terrorismwas a second-

or third-order priority within the committees of Congress responsible for national security,

it took an even lower priority in the minds of most American citizens. However, the public

did not have access to the information possessed by Congress and the executive. Again,

security issues involve a certain amount of secrecy, but information about the extent of
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terrorism threats and the importance of making antiterrorism work a number one priority

is not classified. Had the public been more focused on the threat terrorism constantly

posed during the 1990s, had it understood that more than just a nuisance, it was rapidly

becoming a first order threat—especially after the USS Cole attack—it could have exerted

pressure on the executive and Congress to act accordingly. The same mistake should not

be made again.

The recommendations of the 9/11 Commission stress the importance of declassifying

the topline intelligence budget to bring more transparency for the public. Despite some

criticism that transparency may interfere with the intelligence function, the sometime

classification of the topline budget serves little purpose. An aggregate number for intelli-

gence spending does not reveal the sensitive workings of the intelligence community.

The numbers for military intelligence are already provided by the executive, therefore part

of the budget is known and that fact has not led to criticisms arguing that enemies have

thus gained insight into American intelligence capabilities.

As long as parts of the budget remain classified, no separate annual appropriations

bill for the intelligence community is possible. This also means that a centralized

Congressional committee, as recommended by the 9/11 Commission, cannot gain control

of the budget. As has been stressed earlier, the recommendations of the 9/11 Commission

work as a package. A centralized and more compact committee providing oversight can

solve the problem of communication and improve the dedication of each member to its

oversight task. Unlimited tenure addresses the problem of expertise and understanding

the committees must have in order to fulfil their tasks. The bipartisan element avoids the

influence of partisan politics to a certain degree, whereas including members of other

intelligence-related committees such as the Armed Services, Foreign Affairs, Judiciary,

and Appropriations Committee address both the issues of transparency and communica-

tion as well as expertise.

Control of the budget is essential to ensure that any committee’s oversight efforts are

acted upon by the executive. The question of budget control and allocation of committee

jurisdiction is certainly one of the difficult questions that have to be resolved by Congress

in order to implement the 9/11 Commission’s recommendation regarding Congressional

oversight of the intelligent community.

Congress most recently took action under the Implementing Recommendations of the

9/11 Commission Act of 2007. Public law 110-53 (August 3, 2007) addresses several of

the shortcomings mentioned in this chapter, especially in bolstering the authorities

of the Privacy and Civil Liberties Oversight Board, and declassifying the top line of the

intelligence budget (subject to presidential waiver). However, the new law does not alter

the structures of congressional oversight for intelligence and homeland security. The

new law only expresses the sense of the Senate that the Senate Homeland Security and

Intelligence Committees should report by December 2007 on their recommendations to

improve oversight in response to the 9/11 Commission Report.

It is important that the public and interest groups continue to monitor Congress

and apply pressure to ensure the continued improvement in securing the country against

terrorist threats while protecting civil rights and liberties. The longer the Congress

waits to reform its committee structure, the less likely it becomes that the recommenda-

tions of the 9/11 Commission and the reforms of the executive branch will be imple-

mented as needed. The moment needs to be seized. The more time passes, after

the attacks, the less attention is given to this issue, as new priorities emerge and public

pressure wanes.
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The attacks of 9/11 uncovered a problem of communication and chain of command

that is not restricted to one part of government, but to government’s handling of security

as a whole. As such, the implementation of only part of the recommendations presents a

problematic development. First, the 9/11 Commission Report has clearly pointed to

the necessity of implementing all changes, since they do not present independent, but

interdependent parts of a national security issue. Second, the implementation of some of

the recommendations might lead to a false sense of security, forgoing the remainder of

the necessary reforms to adjust to a changing world containing changing threats.

The work of the 9/11 Public Discourse Project concentrated on educating the public

about both the findings published in the 9/11 Commission Report and the progress made

in following up on its recommendations. Though the 9/11 PDP limited its work to sixteen

months, interest groups, in particular the families of the 9/11 victims, continue to watch

the progress in the implementation of the recommendations. Ultimately, the recom-

mended structure is a democratic response to the security concern. It is built upon the

notion that a legitimate model based on checks and balances is in the best interest of all

involved and also the best response to a possibly changing dynamic of priorities. Most

importantly, it will provide a measure of success for the actions taken by and policies

regarding the intelligence community.

I would recommend heartily that all citizens read the 9/11 Commission Report. By

reading it, citizens will understand the role they can play in improving security after

9/11. They provide the ultimate check on the performance of government—including

the intelligence community. The gap between the intelligence community and

Congressional oversight severs the intelligence community from the public. Strengthen-

ing Congressional oversight is the best precaution to ensure that the intelligence commu-

nity is ultimately working in the best interest of the public.

The implementations of the 9/11 Commission’s recommendations do not provide

complete security from future attacks, and the 9/11 Commission rightly admitted that

hindsight is more accurate than foresight. Intelligence pointing to the attack on Pearl

Harbor in 1941 was also available, but analysis of the available intelligence—and this

after all is the main and most difficult task of the intelligence community—did not

consider it particularly noteworthy. Out of the masses of information that are gathered

by the numerous agencies, threats are certain to be collected every day.

However, the recommendations of the 9/11 Commission are not built on foresight.

They address present concerns. Foresight, as can be seen in the case of 9/11, can be

nothing more than ensuring that the intelligence community acts on what after the end

of the Cold War had become common perception: a change of threat. Congress has an

important role to play ensuring that the priorities of the intelligence community match

the threat we face. By doing so, the Congress will give the intelligence community exactly

what it wants and needs to be its best: legitimacy.

In the areas of foreign policy, public diplomacy, and nonproliferation, progress has

been similarly diffused. Bilateral and multilateral efforts in combating terrorism in the

Middle East have been made but there still is much to be worked on, including assistance

to Pakistan and Saudi Arabia in their efforts to combat terrorism and establishing a

permanent contact group of leading governments to coordinate a unified counterterrorism

strategy. The U.S. has also failed to engage in a common coalition approach for detention

and prosecution standards concerning captured terrorists. Criticism of U.S. detention and

prosecution of terrorist suspects will furthermore make it harder to build alliances which

are necessary for a successful strategy against terrorism. In a similar vein, securing
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WMD (weapons of mass destruction) is still not the top national security priority of either

Congress or the President, though WMDs in the hands of terrorists has been declared to be

the biggest threat to our country.

NOTES

1. The 9/11 PDP Web site is still accessible at http://www.9-11pdp.org (last accessed June 26,

2007), including much of its work product.

2. Institutional reformation of the intelligence community has been a long-running theme in

Washington, see Richard A. Best, Jr., “Proposals for Intelligence Reorganization,” 1949–2004

(July 29, 2004), CRS Report for Congress Order Code RL32500. The attacks on New York and

Washington as well as mistakes concerning alleged weapons of mass destruction in Iraq were also

not the first generally acknowledged intelligence failures, with examples regularly cited including

the surprise that Sputnik represented as well as the Bay of Pigs fiasco.

3. “Final Report on 9/11 Commission Recommendations,” December 5, 2005, http://www.9-11

pdp.org/press/2005-12-05_report.pdf (accessed last on June 26, 2007). An update to their findings

is available in Thomas H. Kean and others, 9/11 Commission Report (New York: Barnes & Noble,

2006). In the first area, some progress has been made to remedy the faults uncovered in 9/11 and

the aftermath of Katrina, including securing a radio spectrum for responders, setting a deadline for

compliance with the unified Incident Command System, implementing a biometric entry–exit

screening system and in standardizing secure identifications. Unresolved issues concern the

allocation of funds more as a matter of pork-barrel spending rather than as a function of risk and,

not unrelated to that, assessing risks and vulnerabilities. Still uncompleted also are the improvement

of passenger prescreening, the screening of bags and cargo and international collaboration in border

and document security.

4. The 9/11 Commission Report: The Unfinished Agenda, Session 5: Congressional Reform,

http://www.9-11pdp.org/ua/2005-07-11_transcript.pdf (last accessed June 27, 2007; discussion

featuring Sen. Slade Gordon and Rep. Tim Roemer as former 9/11 Commission members, Sen.

Pat Roberts as Chair of the Senate Select Committee on Intelligence, and Ambassador Thomas

Foley as former Speaker of the House of Representatives).

5. Progress in reforming the FBI in particular was viewed as unfinished, see The 9/11 Commis-

sion Report: The Unfinished Agenda, Session 1: CIA and FBI Reform, http://www.9-11pdp.org/ua/

2005-06-06_transcript.pdf (last accessed June 26, 2007; discussion featuring Jamie Gorelick as

former 9/11 Commission member, former Attorney General Richard Thornburgh, former National

Intelligence Council Chair John Gannon, and journalist Chitra Ragavan), but also questions

remain(ed) regarding implementation of the entire revamped intelligence structure under the newly

created office of the Director of National Intelligence including what amounted to cultural changes

under a new structure modeled on the Goldwater-Nichols joint services approach as opposed to

the structure largely put into place under the National Security Act of 1947 to fight the Cold War,

see The 9/11 Commission Report: The Unfinished Agenda, Session 2: Challenges Facing the Direc-

tor of National Intelligence, http://www.9-11pdp.org/ua/2005-06-13.htm (last accessed June 26,

2007; discussion featuring John F. Lehman as former 9/11 Commission member, Rep. Jane Harmon

as HPSCI ranking member, Admiral William O. Studeman as former Deputy Director of Central

Intelligence, and Siobhan Gorman as journalist).

6. The 9/11 Commission Report (Washington, DC: US Government Printing Office, 2002), 107.

Also available online at http://www.gpoaccess.gov/911/pdf/fullreport.pdf (accessed last on June 26,

2007).

7. The sixteen agencies include the Central Intelligence Agency (CIA), the National Security

Agency (NSA), the National Reconnaissance Office (NRO), the National Geospatial-Intelligence

Agency (NGA), the Defense Intelligence Agency (DIA), the Bureau of Intelligence and Research

(INR) in the State Department, the Office of Intelligence and Counterterrorism and Counterintelli-

gence Divisions of the Federal Bureau of Investigation (FBI), the intelligence agencies of the four
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military branches (Army, Navy, Air Force, and Marines), the Department of Homeland Security

(DHS), the Coast Guard, now part of DHS, the Energy Department’s Office of Intelligence,

the Department of the Treasury’s Office of Terrorism and Finance Intelligence, and the Drug

Enforcement Administration (DEA).

8. Officially named the Uniting and Strengthening America by Providing Appropriate Tools

Required to Intercept and Obstruct Terrorism Act of 2001 (USA PATRIOT Act).

9. The 9/11 Commission Report (Washington, DC: US Government Printing Office, 2002), 105.

Also available online at http://www.gpoaccess.gov/911/pdf/fullreport.pdf (accessed last on June 26,

2007).
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CHAPTER 7

International Legal Limits on the
Government’s Power to Detain ‘‘Enemy
Combatants’’

GEREMY C. KAMENS

Revelations of abuse and even torture of detainees by American soldiers have steadily

emerged since April 28, 2004, the day the Supreme Court heard oral argument in the case

of Hamdi v. Rumsfeld. That evening, photos of naked Iraqi detainees stacked in a pyramid,

hooded with arms outstretched, crumpled on a cement floor and tied by a leash, and

cowering before attack dogs burst onto television screens around the world. Those images

are the consequence of the Bush administration’s about-face from codified standards of

basic human treatment—standards that, ironically, arose from and trace their development

to America’s most divisive conflict.

Although legal principles requiring humanitarian treatment of enemy belligerents

predate the establishment of the United States, it was only in the latter half of the nine-

teenth century that such principles became codified. During the Civil War, a professor at

Columbia College, Dr. Francis Lieber, championed the promulgation of codified rules

governing the conduct of soldiers in the field, including the proper treatment of captured

enemy soldiers. Dr. Lieber’s efforts resulted in a compendium of rules issued by the

War Department in 1863 that was the first of its kind in the world. The Lieber Code, as

it became known, was subsequently adopted by the governments of France, Great Britain,

and Prussia (not to mention the Confederate States of America), and is considered the

precursor to the Hague Conventions of 1899 and 1907 as well as the Geneva Conventions

of 1949. Accordingly, as President Ronald Reagan once accurately informed the Senate,

“the United States has traditionally been in the forefront of efforts to codify and improve

the international rules of humanitarian law in armed conflict.”

That is, until now. As disclosed in recently revealed internal government documents,

the Bush administration has devised and implemented a strategy to insulate the treatment

of detainees held at Guantanamo Bay, Cuba, and elsewhere from judicial review, avoid

application of the Geneva Conventions, and evade liability under domestic and

international laws proscribing torture and war crimes. Moreover, legislation passed in

the wake of the Supreme Court’s decision in Hamdan v. Rumsfeld striking down the



President’s ad hoc military commissions, the Military Commissions Act of 2006, explic-

itly provides that “[no] person may invoke the Geneva Conventions or any protocols

thereto in any habeas corpus or other civil action or proceeding to which the United States,

or a current or former officer, employee, member of the Armed Forces, or other agent of

the United States is a party as a source of rights in any court of the United States or its

States or territories.”1

The government’s abandonment of international standards of treatment for detainees

raises the following question: do the international humanitarian principles set forth in

the Geneva Conventions constitute a limitation on the Executive’s power to detain enemy

combatants? Most commentary on this question has centered on the question of whether

the Geneva Conventions are “self-executing” and thereby provide cognizable rights

capable of judicial enforcement. If, as a number of courts have held, the Geneva Conven-

tions are “nonself-executing” and thus cannot be enforced by individuals in the absence

of implementing legislation, the Guantanamo Bay detainees arguably have no way to

vindicate alleged violations of the Geneva Conventions aside from seeking diplomatic

enforcement through their home countries.

The Supreme Court case of Hamdi v. Rumsfeld, however, suggests an alternate, and far

simpler, view of how the Geneva Conventions have become incorporated as part of our

domestic law: the Congress has not authorized the President to violate clearly established

principles of international humanitarian law contained in the Geneva Conventions. To

explain this argument, this chapter will (1) broadly outline the obligations imposed by

the Geneva Conventions in the context of the administration’s policies toward detainees;

(2) discuss the source of the President’s power to detain enemy belligerents and contend

that it must derive from Congress; and (3) consider the case of Hamdi v. Rumsfeld in the

context of the use of international law as a tool of statutory construction.

PROBLEM OF EXECUTIVE AUTHORITY UNCHECKED BY
INTERNATIONAL HUMANITARIAN LAW

The 1949 Geneva Conventions are comprised of four international treaties that govern

the treatment of persons captured during warfare: those wounded and sick on land, and

those wounded and sick at sea, prisoners of war, and civilians. As a general matter, the

Conventions prohibit torture, violence, and intimidation, and instead require humane

treatment of detainees. The treaties also provide detailed rules regarding communication

rights as well as procedural and substantive protections in the event of disciplinary or

criminal prosecution of detainees. Importantly, the Geneva Convention Relative to the

Treatment of Prisoners of War (POW Convention) contains a provision requiring that a

detainee “shall enjoy the protection of the present Convention until such time as their

status has been determined by a competent tribunal” “should any doubt arise” as to

whether the detainee is entitled to prisoner of war status. Finally, the treaties guarantee

repatriation at the conclusion of hostilities.

The United States is a party to each of the four Geneva treaties. Even if the United

States was not a party, however, the Geneva Conventions constitute customary

international law.2 In other words, the basic provisions of the Geneva Conventions reflect

state practice and are widely accepted as binding on the international community.

Moreover, regulations governing the armed forces explicitly require that “[a]ll persons

taken into custody by U.S. forces will be provided with the protections of the [POW

Convention] until some other legal status is determined by competent legal authority.”
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In sum, the United States is bound by virtue of its ratification of the Conventions as well as

by its own regulations to afford detainees the protections of the Geneva Conventions.

In recent years, however, the Bush administration has steadfastly opposed the applica-

tion of the Geneva Conventions to detainees seized during the conflict in Afghanistan

and has fought against any judicial oversight of its detention of citizens and noncitizens

alike. Indeed, the very decision to house detainees in Guantanamo Bay, Cuba, was driven

by the conclusion that locating detainees there would help to shield the detention

and treatment of such detainees from judicial review. In late 2001, Bush administration

lawyers concluded that “a federal district court could not properly exercise habeas juris-

diction over an alien detained at” Guantanamo Bay, Cuba. From very early on, then, the

Bush administration endeavored to avoid judicial scrutiny of its detention policies.

In early 2002, former White House counsel and then Attorney General Alberto

Gonzales, urged the President to conclude that the POW Convention did “not apply to al

Qaeda and the Taliban.” Mr. Bush accepted this recommendation, and on February 2,

2002, issued an order stating that “none of the provisions of Geneva apply to our conflict

with al Qaeda in Afghanistan or elsewhere throughout the world.” Moreover, the presiden-

tial order unilaterally determined that “the Taliban detainees are unlawful combatants and,

therefore, do not qualify as prisoners of war under Article 4 of Geneva.” These determina-

tions mean that, from the administration’s point of view, the POW Convention affords no

protection to detainees allegedly connected to al Qaeda or the Taliban.

By August 2002, former Assistant Attorney General Jay S. Bybee—now a judge on the

Court of Appeals for the Ninth Circuit—asserted that domestic and international laws

proscribing “torture” applied only to pain “associated with serious physical injury so

severe that death, organ failure, or permanent damage resulting in a loss of significant

body function will likely result.” Pain of a lesser sort inflicted upon a detainee, Bybee

contended, was not unlawful.

The administration’s resistance to international and domestic standards of acceptable

treatment of detainees inevitably led to the expansion of interrogation techniques applied

to detainees held at Guantanamo Bay. An October 2002 memorandum, for example, seeks

approval for the use of hoods during interrogation of detainees, 28-hour interrogations,

removal of clothing, and the use of “detainee-individual phobias (such as fear of dogs)

to induce stress.”

These aggressive interrogation techniques also migrated to Iraq. In fact, the former

warden of the Abu Ghraib prison in Iraq, the scene of the prisoner abuse photos, has noted

that he attended a meeting in September 2003 in which the commander of the Guanta-

namo Bay detention center extolled the effectiveness of dogs used to intimidate prisoners.

With respect to the detainees held at Guantanamo Bay, such treatment has bolstered

the claims by human rights groups that the U.S. government is violating the Geneva

Conventions. Additionally, such groups as well as lawyers representing detainees held in

Guantanamo maintain that the administration has violated the Geneva Conventions

through the classification procedures it has employed to establish amenability to prosecu-

tion as well as its unilateral and categorical determination that the Geneva Conventions

are inapplicable.

As for further judicial review of the Bush administration’s detention policies in the

context of the Geneva Conventions, the prospects at present are dim. In December 2005,

Congress enacted the Detainee Treatment Act, which on the one hand proscribed the

“cruel, inhuman, or degrading treatment or punishment” of detainees, while on the

other purported to drastically limit habeas corpus review by Guantanamo detainees.3

International Legal Limits on the Power to Detain ‘‘Enemy Combatants’’ 109



More recently, the Military Commissions Act of 2006 (MCA) severely circumscribes the

availability of habeas corpus for any “alien detained by the United States who has been

determined by the United States to have been properly detained as an enemy combatant

or is awaiting such a determination.”4 In particular, the MCA also states that “[n]o person

may invoke the Geneva Conventions or any protocols thereto in any habeas corpus or

other civil action or proceeding to which the United States . . .is a party as a source of

rights in any court in any court of the United States or its States or territories.”5

Nonetheless, consideration of domestic enforcement of the Geneva Conventions should

not ignore a principle of statutory construction at the heart of the Supreme Court plural-

ity’s opinion in Hamdi: that Congress’s authorization for the use of military force is

limited by clearly established principles of the law of war. And few principles are more

clearly established elements of the law of war than the core protections embodied in the

Geneva Conventions. Under this view, the Geneva Conventions serve not as a source of

individual rights, but rather as a limitation on the scope of congressional authorization

for the Executive’s treatment of detainees.

IMPACT OF THE SUPREME COURT’S DECISIONS ON
THE ADMINISTRATION’S TREATMENT OF DETAINEES

Whether President Bush remains free to ignore the Geneva Conventions is a matter of

significant doubt. A trio of Supreme Court cases issued in the Summer of 2004—Hamdi

v. Rumsfeld,6 Rumsfeld v. Padilla,7 and Rasul v. Bush8—represent the Court’s first sub-

stantial response to the government’s detention of citizens and noncitizens arising out of

the so-called “War on Terror.” The Court’s holdings in Hamdi and Rasul were widely

construed to have rejected the broadest claims of executive authority asserted by the Bush

administration. Furthermore, the Padilla opinion, although decided on procedural

grounds, is significant because the four dissenting Justices coupled with Justice Scalia’s

dissent in Hamdi strongly imply that five Justices would reject the claim that the executive

branch has the power to detain an American citizen found in the United States as an

“enemy combatant.”

Nonetheless, the precise import of these decisions with respect to the limitations

imposed on the Executive’s authority to detain individuals as “enemy combatants”

remains a matter of much dispute. For example, in the ongoing litigation involving the

detention of Ali Saleh Kahlah Al-Marri—the Qatari citizen and legal resident arrested

by the FBI in Peoria, Illinois, and detained by the military without criminal charge for

over 3 years—the government has maintained that it holds the power to designate aliens

seized inside the United States as “enemy combatants” and thereby detain them indefi-

nitely in military custody without criminal charge. Meanwhile, in the ongoing litigation

involving the detention of noncitizens at the U.S. military base in Guantanamo Bay, Cuba,

the government argues that the detainees cannot assert any judicially enforceable claims

drawn from treaty obligations imposed by the Geneva Conventions.

The executive branch’s objection to even modest limitations on its power to detain

so-called “enemy combatants” is predictable. After all, it faces the substantial prospect of

public blame in the event of another terrorist attack. On the other hand, expanding execu-

tive authority to detain individuals as “enemy combatants” at the expense of judicial

review poses a distinct danger that the government could wield uncheckable power against

entirely innocent citizens or even its political enemies. The Court’s recent opinions, how-

ever, unambiguously rejected the prospect of unreviewable executive authority to detain.
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The plurality opinion in Hamdi also suggests another limitation on the government’s

power to detain: legislative constraints on the source of executive authority to detain

combatants. In particular, the Court’s plurality opinion analyzed international law as an

interpretive limitation on the scope of Congress’s authorization to use force. Put differ-

ently, the Court in Hamdi reasserted the significance of international law as a limit on

the scope of congressional authorization for the use of military force.

Given the Hamdi plurality’s acknowledgment that Congress’s authorization for the

use of force in Afghanistan should be read consistent with recognized international

humanitarian principles, it is therefore plain that Congress did not authorize the Executive

to violate the guarantee of basic human treatment contained in the Geneva Conventions.

Regardless of whether the Geneva Conventions have otherwise been incorporated into

U.S. law, therefore, detainees in Guantanamo Bay and elsewhere should be permitted to

assert that the Executive branch has exceeded the authority derived from Congress when

the detention violates basic provisions of the Geneva Conventions.

The Source of the Authority to Detain

The executive branch of government possesses power solely by virtue of the

Constitution and the Congress. The starting point for understanding the limitations

imposed on the power to detain “enemy combatants,” therefore, is an understanding of

the source of that power. Does the executive branch, by virtue of Article II of the

Constitution, possess an independent power to detain individuals seized during wartime

for the duration of the conflict, or does the authority to detain “enemy combatants” derive

from Congress? If the executive branch possesses a broad independent power drawn from

the Constitution, neither the Courts nor Congress could do much to restrain that power,

other than limit funding to the military or impeach the President.

Does Article II Give the Executive Power to Detain ‘‘Enemy Combatants’’?

The cornerstone of the administration’s argument that it possesses broad power to

detain citizens and noncitizens seized incident to the “War on Terror” is that this power

derives from Article II, Section 2 of the Constitution, wherein the President is designated

as the Commander in Chief of the armed forces. The precise scope of the Executive’s “war

powers” remains a matter of much dispute. Nonetheless, the executive branch’s traditional

authority in the area of foreign diplomacy and military affairs arguably supports the idea

that it possesses a unique extrastatutory authority to detain enemy soldiers during the

course of armed conflict. The administration therefore maintains that the power to detain

“enemy combatants” is of a piece with the executive power to wage armed conflict.

Historically, however, the Commander in Chief Clause has not been so broadly inter-

preted. In one of the few Supreme Court cases to discuss that Clause in detail, Fleming

v. Page, the Court noted that the “power [is] purely military.” And in the words of

Alexander Hamilton—the Founder most closely associated with the defense of broad

executive authority—the Commander in Chief power “amounts to nothing more than the

supreme command and direction of the military and naval forces.”9 Given this narrow

compass, the Clause itself would hardly authorize the executive branch to detain individ-

uals outside the areas of armed conflict. Indeed, that is the import of the Supreme Court’s

celebrated decision in the Civil War case of Ex parte Milligan, in which the Court held

that military rule is “confined to the locality of actual war,” and “can never exist where

the courts are open.”
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Moreover, the Court has intimated several times that deprivations of liberty can only be

effected pursuant to an act of Congress. In Valentine v. United States,10 for example, the

Court stated that “the Constitution creates no executive prerogative to dispose off the

liberty of the individual. Proceedings against him must be authorized by law.” Similarly,

the Court has stated that if constitutionally protected liberty “is to be regulated, it must

be pursuant to the law-making functions of the Congress.”11 And both the Supreme Court

and lower courts have repeatedly expressed reluctance to sanction military authority over

nonsoldiers outside of areas of armed conflict. In particular, courts during the War of 1812

repeatedly refused to sanction military prosecution of citizens suspected of spying on

behalf of the British. Likewise, the Supreme Court has refused to sanction the prosecution

by court martial of civilians, such as the wives of servicemen, who have committed crimes

after accompanying a spouse overseas.

Finally, the earliest practice of the Congress suggests that the detention of enemy

soldiers required an act of Congress. During the undeclared war with France, for example,

Congress enacted statutes authorizing the detention and exchange of French sailors.

Congress also authorized the Executive to detain prisoners of war during the War of

1812, one of the few wars in which Congress issued a formal declaration of war. During

that war, Congress also passed a statute regulating the capture of prisoners found on ships

seized as prizes. As Chief Justice John Marshall wrote in an 1814 decision for the Court,

these statutes “afford[] a strong implication that [the President] did not possess those

powers by virtue of [a] declaration of war,”12 and thus suggest that the detention of enemy

aliens and prisoners of war in the United States requires statutory authorization. Put differ-

ently, if the President already possessed an extrastatutory power to detain prisoners of

war, why did the earliest incarnations of the Congress enact statutes designed to authorize

those very same detentions?

The significance of congressional authorization in determining the extent of the

President’s power to detain enemy belligerents was evident in the four separate opinions

issued by the Justices in Hamdi. Notwithstanding the administration’s claim that it

enjoyed inherent authority to detain Mr. Hamdi by virtue of the Commander in Chief

Clause in Article II of the Constitution, only Justice Thomas appeared inclined to agree

with the argument. Justices Scalia and Stevens rejected it outright, while Justices Souter

and Ginsburg were content to “note the weakness” of the administration’s claim given that

the plurality opinion avoided the question altogether. All of the Justices instead focused

upon the question of Congressional authorization as central to the determination of the

scope of the President’s authority to detain enemy belligerents.

The question of executive power to detain an American citizen alleged to be an “enemy

combatant” was squarely before the Court in the case of Hamdi v. Rumsfeld. Although the

four published opinions failed to issue a definitive answer with respect to persons seized

outside of the battlefield, the Court supplied a degree of guidance as to the limitations

imposed on the government’s authority to detain prisoners seized in armed conflict.

Hamdi v. Rumsfeld and the Power to Detain Enemy Combatants

Background

The Hamdi case arose from a habeas corpus petition filed on behalf of a 21-year old

man, Yaser Esam Hamdi, born in Baton Rouge, Louisiana. Hamdi was seized by the U.S.

military in Afghanistan in late 2001, and then detained in solitary confinement at several

Navy brigs in the United States. Two basic issues were before the Court: (1) what authority

exists to detain an American citizen as an “enemy combatant;” and (2) was Hamdi entitled
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to challenge the factual basis for his detention? In the decision under review, the Fourth

Circuit had determined that the Constitution vests the President with the authority to detain

individuals captured in armed conflict overseas and that judicial inquiry into the factual

basis for such detentions would violate the separation of powers.

With respect to the first question, the administration argued not only that it enjoyed

inherent power to detain Hamdi but also that Congress, by virtue of a law passed 1 week

after the September 11, 2001, attacks, had authorized the President to detain enemy

combatants seized in Afghanistan. That law is known as the AUMF (Authorization for the

Use of Military Force). The AUMF authorized the President to:

Use all necessary and appropriate force against those nations, organizations, or persons he

determines planned, authorized, committed, or aided the terrorist attacks that occurred on

September 11, 2001, or harbored such organizations or persons, in order to prevent any future

acts of international terrorism against the United States by such nations, organizations,

or persons.

A plurality of the Court, in an opinion authored by Justice O’Connor and joined by

Chief Justice Rehnquist, Justice Kennedy, and Justice Breyer, concluded that (1) Congress

had authorized the detention of persons who were “part of or supporting forces hostile to

the United States or coalition partners” and “engaged in an armed conflict against the

United States” in Afghanistan, but that (2) a citizen detainee is entitled to notice of the

allegations underlying the detention, access to counsel, and a fair hearing before a neutral

tribunal. The plurality emphasized that Congress’s authorization to detain was not a

“blank check,” and was subject to both judicial review and procedural due process.

With respect to the authority to detain an American citizen as an “enemy combatant,”

Justice O’Connor reasoned that Congress’s authorization of military force following the

September 11, 2001, attacks necessarily gave the President power to detain persons seized

in the armed conflict in Afghanistan. Specifically, the plurality opinion concluded that the

extent of congressional authorization is shaped by the laws and customs of armed conflict.

A general authorization of military force, Justice O’Connor found, permits the detention

of captured combatants—including American citizens—as a necessary part of battlefield

operations. At the same time, detention practices that are inconsistent with “a clearly

established principle of the law of war” fall outside the scope of such a resolution.

Consequently, in accordance with the POW Convention, the Hague Conventions, and

the 1929 Geneva Convention, Congress’s authorization under the AUMF for the detention

of prisoners extends only “for the duration of the relevant conflict.”

The citizenship status of the detainee, according to the plurality, made no difference.

Indeed, a purported American citizen was tried along with German soldiers for violations

of the law of war during World War II, and the plurality reasoned that both citizens

and noncitizens presented an identical threat from release if they fought on behalf of

America’s enemies.

As noted earlier, the plurality declined to address the question of the President’s inher-

ent authority to detain citizens. Nonetheless, the plurality made an important distinction

between the process due after the military’s initial capture of a detainee on a battlefield.

Specifically, the Court noted that “when the determination is made to continue to hold

those who have been seized,” the detainee is entitled to notice of the factual basis for their

detention and a fair opportunity to rebut the government’s assertions before a neutral

decisionmaker. This conclusion is not only practical but also consistent with the idea that

the length of detention affects the degree of process that is required.13
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In no uncertain terms, the plurality also rejected the Fourth Circuit’s separation of

powers holding. Circumscribing judicial review of the Executive’s enemy combatant

determinations “cannot be mandated by any reasonable view of separation of powers, as

this approach serves only to condense power into a single branch of government.” Had

the Court upheld the view that judicial review infringed upon the separation of powers,

the decision would have opened the door to unchecked and uncheckable authority by the

government to detain both citizens and noncitizens without recourse to the courts.

Justice Souter, in a concurring opinion joined by Justice Ginsburg, rejected the plural-

ity’s conclusion that Congress had authorized the noncriminal detention of citizens

seized by the military in the absence of a clear and explicit expression permitting such

detentions. Nonetheless, Justice Souter agreed that a citizen detained as an enemy combat-

ant would be entitled to challenge the factual basis for the detention.

Justice Scalia, in a dissenting opinion joined by Justice Stevens, argued that the

Constitution prohibited the government from detaining, without criminal charge, a citizen

seized in armed conflict. Finally, Justice Thomas dissented on the ground that the judiciary

has no role to play in determining whether a detainee is in fact an “enemy combatant.”

Implications of Hamdi v. Rumsfeld for Citizens

The Hamdi plurality rejected the argument that citizenship was relevant to whether

Congress had authorized the detention of an individual seized on the battlefield, a conclu-

sion arguably at odds with precedent. For example, in Johnson v. Eisentrager, a case

arising out of claims made by German prisoners in World War II, the Court took pains

to make a distinction between executive authority over citizens and noncitizens in the

context of armed conflict.14 Furthermore, in another case arising out of the internment of

Japanese-Americans, the Court appeared to require Congress to enact explicit language

permitting the detention of citizens before it would find that Congress had authorized such

detentions:

We must assume that the Chief Executive and members of Congress, as well as the courts, are

sensitive to and respectful of the liberties of the citizen. In interpreting a wartime measure we

must assume that their purpose was to allow for the greatest possible accommodation between

those liberties and the exigencies of war. We must assume, when asked to find implied powers

in a grant of legislative or executive authority, that the law makers intended to place no

greater restraint on the citizen than was clearly and unmistakably indicated by the language

they used.15

More recently, the Court has observed that “[t]he status of citizenship was meant to have

significance in the structure of our government. . . .[It] denotes an association with the

polity which, in a democratic republic, exercises the powers of governance.”16 Accord-

ingly, an executive power to detain American citizens arguably presents greater ramifica-

tions for the character of our government than does the detention of enemy aliens.

Nonetheless, in the specific context of a citizen seized by the military “in a foreign combat

zone,” the plurality saw no need for specific language by Congress authorizing the

detention of a citizen alleged to be fighting against U.S. forces.

As for the process due such detained citizens, the flexible procedural mechanics

outlined by the plurality in the event the government designates an American citizen as

an “enemy combatant” may turn out to be rarely invoked. For one thing, the seizure of

an American citizen alleged to be fighting alongside enemy forces abroad is a rare event

that has occurred only a handful of times over the past century, and only twice in the

context of the conflict in Afghanistan.17 For another, the definition of “enemy combatant”

114 Enemy Combatants, Terrorism, and Armed Conflict Law



recognized by the plurality remains very limited—a citizen “would need to be ‘part of or

supporting forces hostile to the United States or coalition partners’ and ‘engaged in an

armed conflict against the United States’ to justify . . .detention in the United States for

the duration of the relevant conflict.”18 In other words, the citizen must actually bear arms

against the United States to fall within the definition of an “enemy combatant.”

Furthermore, the criminal process is available in every case involving a citizen seized

under such circumstances. As Justice Scalia noted in his dissenting opinion in Hamdi, a

wide assortment of criminal statutes are designed to apply to the very conduct alleged

by the government in the Hamdi case. In fact, criminal proceedings may provide a surer

means of obtaining intelligence through plea negotiations given the plurality’s statement

that “indefinite detention for the purpose of interrogation is not authorized.”19

Finally, significant disadvantages may follow, from the government’s point of view,

from designation of a citizen as an enemy combatant. First, the detainee must be released

at the conclusion of hostilities.20 Second, significant hurdles may prevent criminal pros-

ecution of those detained as enemy combatants.21 Third, if the government uses the enemy

combatant designation only in cases in which substantial incriminating evidence is

unavailable, courts may be more likely to insist upon rigorous procedural requirements.

Fourth, designation of additional American citizens as “enemy combatants” likely would

invite a great deal of criticism that is just as easily avoided. For these reasons, faced with

the choice of prosecuting a citizen for bearing arms against the United States or simply

detaining that citizen as an “enemy combatant,” the government may have significant

incentives to choose the former.

Hamdi and International Legal Rights Afforded to Noncitizens Detained as

“Enemy Combatants” by the United States

The Hamdi case may have greater import in the context of how courts address

international law, and specifically the Geneva Conventions, in the context of noncitizen

detainees held in Guantanamo Bay, Cuba, and elsewhere. In particular, the Hamdi plural-

ity opinion provides an answer to the Government’s claim that the Geneva Conventions

afford no judicially enforceable rights to detainees alleging violations of the laws of war.

At the same time that Yaser Hamdi was asserting his right to challenge the factual basis

for his detention in federal court, noncitizen detainees seized by the United States in

Afghanistan and held in Guantanamo Bay, Cuba, sought to vindicate their rights merely

to get in the courthouse door. Relying on the case of Johnson v. Eisentrager, the Court

of Appeals for the District of Columbia had ruled against the detainees, holding that the

habeas statute did not permit noncitizens outside the United States to challenge their

detention by the military.22

The Supreme Court reversed.23 In an opinion authored by Justice Stevens, the Court held

that the habeas statute, 28 U.S.C. § 2241, required only jurisdiction over the custodian of

the petitioner to establish proper jurisdiction.24 Eisentrager, the Court found, was decided

at a time when the habeas statute was viewed as requiring the presence of the petitioner

within the territorial jurisdiction of the lower court. That limited view of the statutory reach

of the habeas statute, the Court noted, had been subsequently overruled.25 Accordingly, the

Court remanded the cases to the district court for further proceedings.

On remand, many of the detainees claim that the military has failed to comply with the

POW convention.26 In particular, article 5 of the POW Convention requires that a detain-

ee’s status be “determined by a competent tribunal” if any doubt arises whether the

detainee is entitled to prisoner of war status.27 In the absence of such a tribunal, the
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detainee cannot be treated as an unlawful combatant and must be afforded the protections

of the POW Convention.

For its part, the government has repeatedly argued that the POW Convention is not self-

executing.28 Accordingly, the government claims that the detainees have no basis upon

which to assert claims drawn from the terms of that treaty—an argument that has received

approval in the Fourth and D.C. Circuit Courts of Appeals.29

In Hamdi, however, the plurality used the POW Convention and the international law

of war to define the scope of Congress’ authorization for the President to use force. The

AUMF, as noted earlier, authorized the Executive to “use all necessary and appropriate

force against those nations, organizations, or persons he determines planned, authorized,

committed, or aided the terrorist attacks” against the United States on September 11,

2001. According to the plurality opinion, Congress authorized the detention of enemy

combatants, citizens, and noncitizens, because the detention of prisoners “is so fundamen-

tal and accepted an incident to war as to be an exercise of the ‘necessary and appropriate

force’ Congress has authorized the President to use.”30 On the other hand, the Hamdi

plurality also noted that such authorization was limited to the duration of the relevant

conflict “based on long-standing law-of-war principles.”31 The plurality therefore looked

to the customs and principles of the LOAC (law of armed conflict) to identify the scope

of congressional authorization for the use of force.

Incidentally, the plurality’s analysis appears directly at odds with the Court’s reasoning

in Brown v. United States, a case that addressed an almost identical question and that went

unmentioned by the plurality.32 The question before the Court in Brown was whether the

United States could seize timber originally carried by a British ship during the War of

1812 without authorization from Congress. The government’s principal argument to

support its seizure of the timber was that Congress had declared war and “authorized

[the President] to use the whole land and naval force of the United States,” thereby author-

izing the Executive to seize enemy property.

In an opinion authored by Chief Justice Marshall, the Court rejected this argument. The

Court noted that “[w]ar gives an equal right over persons and property,” and the existence

of statutes relating to the detention of prisoners of war and enemy aliens found within the

United States indicated that a declaration of war by itself did not authorize the President

to seize property or anything else.33 In addition, the Court explained that parts of the

Constitution, such as Congress’s power to make rules concerning captures on land and

water, would be superfluous if a declaration of war acted in itself to authorize seizures.34

In reasoning not dissimilar from that used by theHamdi plurality, Justice Story argued in

dissent that the declaration of war was enacted in “very general terms” and therefore

permitted the executive branch to capture enemy property in accordance with the LOAC:35

[W]hen the legislative authority, to whom the right to declare war is confided, has declared

war in its most unlimited manner, the executive authority, to whom the execution of war is

confided, is bound to carry it into effect. He has a discretion vested in him, as to the manner

and extent; but he cannot lawfully transcend the rules of warfare established among civilized

nations. He cannot lawfully exercise powers or authorize proceedings which the civilized

world repudiates and disclaims.36

Like the plurality opinion in Hamdi, Justice Story found the Executive’s authority to seize

enemy property within a general authorization to use force, but also looked to

international law to describe the scope of the Executive’s authority incident to

congressional authorization.
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International law has developed a great deal since Justice Story penned his dissent in

Brown. In particular, the core provisions of the POW Convention are almost universally

considered to reflect the most basic tenets of international law related to armed conflict.

Consequently, the POW Convention undoubtedly constitutes a restraint on congressional

authorization to the extent that international law otherwise defines the scope of

congressional authorization to use force.

A potential counter argument, however, is that while the AUMF provides authorization

to the President to use force, it contains no countervailing prohibition against violations of

international law. At most, the argument goes, the AUMF is merely silent on the issue of

international law and simply contains no affirmative authorization for the President to

violate international law. This characterization of the AUMF is potentially an important

one because it relates to Justice Jackson’s tripartite analysis of presidential power outlined

in the famous Steel Seizure case.37 Under Justice Jackson’s rubric articulated in his

concurring opinion, presidential powers fluctuate depending upon whether the President

acts in accordance with express or implied congressional authorization, whether the

President acts in the absence of a congressional say in the matter, or whether the President

acts contrary to the expressed or implied will of the Congress. As long as Congress does

not affirmatively prohibit the President from violating international law, his actions fall

within an area of potentially concurrent authority and likely will be upheld as necessary

in the absence of congressional action.

This argument is flawed in a number of respects. First, it presupposes the existence

of an inherent executive power to detain—the very question the Hamdi plurality declined

to answer. In other words, if executive authority to detain requires congressional

authorization in order for the detention to be lawful, then the characterization of the

AUMF as failing to authorize violations of the law of war instead of prohibiting such vio-

lations is irrelevant. Put differently, because the existence of congressional authorization

of executive detention is—as every member of the Supreme Court apparently agrees—

critical to an evaluation of its lawfulness, the absence of congressional authorization

is the same as an express congressional prohibition. Second, given that Congress has

criminalized, at Title 18 U.S. Code section 2441, war crimes—which it defines as a

grave breach of the Geneva Conventions, conduct prohibited by certain articles of the

1907 Hague Convention, or violations of Common Article 3 of the Geneva Conven-

tions—it is exceedingly hard to say that Congress is indifferent to violations of

basic international humanitarian norms. Third, this argument is directly contrary to the

plurality’s reasoning in Hamdi, in which Justice O’Connor wrote that the AUMF did in

fact contain implicit limitations derived from “clearly established principle[s] of the

law of war.”

That statutes should be construed in accordance with international law breaks no

new ground. Early in this country’s history, the Supreme Court articulated a principle of

statutory construction designed to avoid conflict between domestic statutes and

international law. Specifically, in Murray v. The Schooner Charming Betsy,38 Chief

Justice Marshall wrote that “an act of congress ought never to be construed to violate

the law of nations if any other possible construction remains. . . .” The Charming Betsy

was a schooner alleged to have been used to conduct trade with France, and thus subject

to seizure under the Nonintercourse Act of 1800. The owner of the Charming Betsy,

however, argued that he was a Danish citizen and that application of the Nonintercourse

Act to him would violate international law. In construing the Nonintercourse Act, the

Court concluded that it did not apply to the ship owner.
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The rule of construction drawn from that case has become known as the Charming

Betsy principle. In construing the scope of the AUMF, the Hamdi plurality has, without

saying so, applied the Charming Betsy principle to require the alignment of Executive

uses of force with the international LOAC. The fact that international law, and specifically

the Geneva Conventions, limits Congress’s authorization to the Executive branch is

significant because it suggests that—regardless of whether the POW Convention is

self-executing—the Executive branch exceeds its authority derived from Congress to the

extent it does not comply with the terms of that authorization.

In this context, recognition of the right of detainees to challenge their treatment

as inconsistent with the law of war is little different from the well-worn principle that

“judicial relief is available to one who has been injured by an act of a government official

which is in excess of his express or implied powers.”39 In fact, the Supreme Court has long

permitted claimants to challenge conduct by the Executive branch on the ground that a

federal officer acted beyond the reach of statutory or constitutional authority. The famous

Steel Seizure case is a prime example of this sort of “nonstatutory review.” In that case,

steel companies brought a personal action against the Secretary of Commerce who had

carried out the order of President Truman to seize the companies. The basis of their claim

was simply that the President had exceeded the authority granted to him under the

Constitution and by the Congress. More recently, Judge Silberman of the D.C. Circuit

noted that “when an executive acts ultra vires, courts are normally available to reestablish

the limits on his authority.” Likewise, executive officers who act beyond the power

granted to them by Congress in the AUMF should be subject to judicial enforcement of

the limits of their authority.

Few courts in recent times have been willing to find that customary and treaty-based

international law imposes judicially cognizable limitations on domestic government

actors. Moreover, the passage of the Detainee Treatment Act of 2005 and the Military

Commissions Act of 2006 may pose significant obstacles to the meaningful judicial

review of the executive branch’s detention of detainees both within and outside the United

States.

At the same time, we should keep in mind Justice O’Connor’s admonition in

Hamdi that “[i]t is during our most challenging and uncertain moments that our nation’s

commitment to due process is most severely tested; and it is in those times that we must

preserve our commitment at home to the principles for which we fight abroad.”

The Hamdi plurality’s explicit use of the international law of war to limit the scope of

Congress’s authorization to the executive branch suggests a different means by which

the POW Convention has become part of U.S. law. If legal principles that regulate the

conduct of war drawn from international law are construed to limit the scope of authoriza-

tion to use force provided by Congress, such principles unquestionably constrain and

confine executive conduct. We should not abandon our tradition of respect for

the international rules of humanitarian law in armed conflict, and should enforce such

limitations on the conduct of the executive branch of government.
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CHAPTER 8

Military Commissions: An Overview

H. WAYNE ELLIOTT

Military commissions are at issue post-9/11 particularly for al Qaeda prisoners held at

Guantanamo. They implement a policy of trying detainees for alleged war crimes, but

raise peculiar issues because the detainees themselves are seemingly agents of nonstate

actors in what may be viewed technically as internal armed conflicts despite the War on

Terror’s international reach. However, this chapter does not address the complications

of detainee status as prisoners of war (POWs) or unlawful combatants (combatant status

review), and disputes concerning their interrogation and general treatment (prohibition

on cruel, inhuman, or degrading treatment).1 Instead, we look to the American history of

military commissions for the light it sheds on their prospective constitutionality, now that

Congress has passed the 2006 Military Commission Act2 in response to the Supreme

Court’s Hamdan v. Rumsfeld decision declaring unconstitutional military commissions

initially constituted under executive order.3

Military tribunals stand at two intellectual intersections. Under one stream, military com-

missions are viewed constitutionally in opposition to regular U.S. military courts-martial or

military courts, and implicitly beyond that to regular courts. Here courts-martial draw chiefly

domestic procedural interest with a jurisdictional flavor, with the traditional focus on issues

like whether American civilians accompanying the U.S. military overseas should be subject

to courts-martial jurisdiction (as opposed to being entitled to civilian jury trial). Under the

other intellectual stream, military tribunals generically are also the traditional forum for

war crimes trials. Here courts-martial have drawn chiefly international jurisdictional interest

since World War II, with the dual issues whether war crimes trials belong in international

tribunals (e.g., the Rome Treaty discussion) and whether courts-martial have jurisdiction

not only over domestic and foreign military personnel, but also over foreign civilians. The

later is really an international (armed conflict) law discussion conducted also partially in

terms of trial process standards, with links into treaty law in the form of Common Articles

2 and 3 of the 1949 Geneva Conventions (namely the Third Geneva Convention relative to

the Treatment of Prisoners of War4 or “POW Convention” and the Fourth Geneva Conven-

tion relative to the Protection of Civilian Persons in Time ofWar5 or “Civilian Convention”).



BACKGROUND

On September 11, 2001, the United States was attacked. The perpetrators of the attacks

were members of an international terrorist band known as al Qaeda, a nonstate actor bent

on destroying the United States and killing Americans. The leadership of al Qaeda was

based openly in Afghanistan. Diplomatic demands were made on Afghanistan for the

surrender of those responsible, but the demands were ignored. The President under

Congressional authorization responded militarily.6 Major combat ended very quickly with

the collapse of the Afghan (Taliban) government and the capture of many people who, at

least initially, appeared to have some connection with al Qaeda. Some of these captives were

taken on the battlefield, others in post-combat Afghanistan, and some were found in other

parts of the globe. The captives were eventually brought to Guantanamo Bay, Cuba and held

there awaiting decisions as to their status, their future, and, for some, their criminal liability.

The President initially determined that trials would be held before military commissions7

prior to the President’s Order, a trial forum not seriously studied since World War II.8

On July 9, 2004, one suspected member of al Qaeda, Salim Ahmed Hamdan, was

formally charged with conspiracy as war crime and was to be tried before a military com-

mission.9 On November 8, 2004, the U.S. District Court for the District of Columbia ruled

(1) that Hamdan’s trial could not proceed as planned unless it were determined that

Hamdan was not a prisoner of war, and (2) that, because the planned procedures permitted

the exclusion of the defendant from the courtroom (contemplating the problem of classi-

fied evidence), the planned trial would be inconsistent with the requirements of the

Constitution, Uniform Code of Military Justice (UCMJ), and international law.10 The

Appeals Court for the District of Columbia reversed, but on certiorari, the Supreme Court

rejected the government’s arguments that relied heavily upon claims of broad executive

power and special exigencies in the war on terror.

Chief Justice Roberts did not participate in the 5 to 3 decision, while a plurality of four

Justices held that the military commission to try Hamdan lacked the power to proceed

because its “structure and procedures” violated the UCMJ and the 1949 Geneva Conven-

tions. Meanwhile, Justice Kennedy as fifth vote concurred in the result, but seemingly did

not go so far in embracing Geneva Convention issues, stressing more the absence of presi-

dential authority (given conflicting Congressional action, under a standard Youngstown

Sheet & Tube Co. v. Sawyer analysis) to create military commissions as institutions seem-

ingly in violation UMCJ procedural and evidentiary mandates.11 Questions exist whether

military commissions now authorized under the Military Commission Act of 2006 as

subsequent Congressional enactment articulated with an eye to Hamdan will be upheld,

but it is generally assumed that the Supreme Court eventually will take up another

Guantanamo-related case to revisit these issues. Hence we look to the history of military

commissions in anticipation of the next Supreme Court opinion.

WAR CRIMES TRIAL FORA

Historically, military tribunals have served as the forum of choice for war crimes trials.

Military tribunals include a formal court-martial and the traditional war court—the

military commission.

General Courts-Martial

U.S. military courts are courts of limited jurisdiction.12 For a U.S. military court to

exercise jurisdiction, the defendant13 and the offense14 must be subject to military
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jurisdiction. Additionally, the defendant must have been subject to the UCMJ at the time

of the offense and at the time of trial.15 Those persons who are normally subject to the

jurisdiction of a court-martial are set out in Article 2 of the UCMJ. Prisoners of war are

specifically listed in Article 2 as persons subject to the Code.16 However, it would be a

very rare set of circumstances in which a prisoner of war could commit a war crime while

being held as a POW. In most cases, the war crime alleged will have occurred before

capture and hence the usual military jurisdiction requirements cannot be met.17 The

normal requirement that court-martial jurisdiction over the defendant exist both at

the time of the offense and at the time of trial could make a prisoner of war’s trial by

court-martial, even for a war crime, legally suspect if the court’s in personam jurisdiction

is derived solely from Article 2 of the UCMJ.

Article 18 of the UCMJ sets out the subject matter jurisdiction of general courts-martial.

With regard to war crimes, the article provides that general courts-martial have jurisdiction

to “try any person who by the law of war is subject to trial by a military tribunal . . . .” The
phrase “any person” is a clear statement that nonmilitary persons (i.e., persons other than

those listed in Article 2 of the UCMJ as being subject to its provisions) are subject to trial

by general court-martial for particular offenses. However, note that the actual grant of

jurisdiction is limited to the individual defendant “who by the law of war is subject to trial

by a military tribunal.” In effect, this chapter incorporates by reference the prior practice

of military commanders in dealing with persons who violate the law of war or who violate

occupation decrees. Article 18 is a stand-alone grant of jurisdiction to military tribunals

when the defendant is charged with a very limited category of criminal activity—a viola-

tion of the law of war. The jurisdictional grant incorporates all the provisions of the law

of war, including the substantive rules on the conduct of warfare, whether treaty-based or

under customary law.

The 1969 Manual for Courts-Martial explained this grant of general court-martial

jurisdiction as follows:

In addition, they [General Courts-Martial] have power to try any person who by the law of

war is subject to trial by military tribunal for any crimes or offenses against the law of war

and for any offense against the law of territory occupied as an incident of war or belligerency

whenever the local civilian authority is superseded in whole or in part by the military authority

of the occupying power.18

The 1984 Manual for Courts-Martial again addressed the law of war jurisdiction of

general courts-martial:

General Courts-Martial may try any person who by the law of war is subject to trial by

military tribunal for any crime or offense against:

(a) The law of war; or

(b) The law of the territory occupied as an incident of war or belligerency whenever the

local civil authority is superseded in whole or in part by the military authority of the occupy-

ing power. The law of the occupied territory includes the local criminal law as adopted or

modified by competent authority, and the proclamations, ordinances, regulations, or orders

promulgated by the competent authority of the occupying power.19

The 1984 language was repeated in the 2002 Manual for Courts-Martial,20 so there is no

doubt concerning the jurisdictional competence of a general court-martial in war crimes

cases.

In the post–World War II case of Aikens and Seevers, the Army Board of Review

discussed the war crimes jurisdiction of a general court-martial. The two defendants, both
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American citizens, were charged with several offenses, including the murder of a Japanese

national in occupied Japan, and were sentenced to death. The defendants claimed that they

were not subject to court-martial because their term of service had expired and they had been

discharged from active duty. The Board rejected their argument, but then went on to point

out that even if they had actually been discharged from the Army, they would remain subject

to military jurisdiction under either of two theories. First, the crime occurred in occupied

Japan and the courts of the occupying power had jurisdiction over everyone in the occupied

territory. Second, the murder of an enemy civilian bymembers of the occupying force would

be a violation of the law of war, and Article of War 12 (now Article 18, UCMJ) grants

general courts-martial jurisdiction over anyone who violates the law of war.21

The Board of Review pointed out that the defendants might have been tried by military

commission for violations of the law of war. And, as the jurisdiction of a military commis-

sion is concurrent with that of a general court-martial then “[i]t follows, ipso facto, that if

a military commission would have jurisdiction over the offenses and the accused, so also

would a general court-martial.”22 Of course, this idea could be looked at from the other

side—it follows, ipso facto, that if a general court-martial has jurisdiction over the

offenses and the accused, then so also would a military commission, at least where the

charged offense is a violation of the law of war.

In spite of Article 18’s jurisdictional grant, a war crimes trial by general court-martial

would not be without practical and legal problems. A trial by general court-martial would

have to meet all the requirements of U.S. law, satisfy all the Constitutional safeguards

available to U.S. military personnel accused of a crime, and meet the requirements of

the law of war. Compliance with these requirements could make successful prosecution

in a general court-martial for a precapture offense virtually impossible. The evidentiary

difficulties might be insurmountable. Strict application of the rules of evidence could

work to the disadvantage of both the prosecution and the defense. War crimes trials often

demand a procedural flexibility which is unavailable in a court-martial.

The Military Commission

History

Congress provided the necessary procedural and evidentiary flexibility by retaining the

historic forum most suitable for war crimes trials—the military commission.23 The 2002

Manual for Courts-Martial reaffirmed the concurrent jurisdiction of military commissions

and general courts-martial.24

Military commissions are common law war courts and historically operated without

specific statutory authorization. In fact, even the criminal offenses tried by commissions

were similar to those found at common law. There was no legislature to formally declare

an act to be a crime so that military commanders promulgated their own list of offenses

and created the necessary tribunals for the trial and punishment of offenders. The tribunals

in which the cases were tried were collectively known as “war courts.” Military commis-

sions were just another disciplinary tool in the field commander’s arsenal. The power to

conduct trials by military commission was considered to be an inherent part of command.

During the 1847 Mexican War, American General Winfield Scott made extensive use

of military commissions in order to maintain law and order among the soldiers of his com-

mand and the civilian population in Mexico. In a General Order, Scott provided a list of

prohibited acts and set out the rationale for military jurisdiction. The order provided that

there is an “unwritten” military code, in addition to the written military code, prescribed
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by Congress in the rules and articles of war, and which unwritten codes, all armies, in

hostile countries, are forced to adopt—not only for their own safety, but also for the

protection of unoffending inhabitants and their property about the theatres of military

operations, against injuries on the part of the army, contrary to the laws of war.25

The criminal offenses listed in General Scott’s order, including violations of the law of

war, were subject to trial before a military commission. The offenses were essentially the

common crimes committed in Mexico by American soldiers and Mexican civilians which

normally would have been tried in a court-martial or a Mexican court. However, at that

time, the jurisdiction of a court-martial was not considered to be extraterritorial, and there

were no functioning Mexican courts. Responsibility for law and order fell to the com-

mander of the occupying forces. With that came the need to establish a forum in which to

hear criminal cases. Thus, because a court-martial had no express statutory authority to

act outside the territory of the United States and the civil courts in the United States had

no extraterritorial jurisdiction,26 the only forum in which an American soldier could have

been tried for any crime was the military commission. Additionally, because the Mexican

courts were not operating in the parts of Mexico occupied by the American forces, the only

forum in which Mexicans could be tried was also the military commission.

Criminal acts which were violations of the law of war were tried before a special military

commission called a “Council of War.” There was no difference between the Council and

the commission, other than the type of case heard. By the Civil War, the two forums had

merged and all war-related offenses committed by civilians, including violations of the

law of war, were tried before “military commissions.”27 At the same time, soldiers who

violated the law of war could be tried in either a court-martial or a military commission.

Courts-martial unquestionably have extraterritorial jurisdiction and military commis-

sions are specifically authorized by Article 21 of the UCMJ. Still, the procedure and

authority for military commissions is derived from historical practice and armed conflict

law. General courts-martial are “convened” by designated general officers. Military com-

missions have historically been ”appointed” by commanders in the field. Under the proce-

dures initially promulgated under presidential order for the conduct of the post-9/11

military commissions and later under the Military Commission Act of 2006, the SecDef

(Secretary of Defense) or his or her designee may issue orders from time to time

appointing one or more military commissions to try specified individuals on war crimes

charges. Practically, though, there is no difference in the process of creating a tribunal to

hear a war crimes case from any other military case. For most precapture offenses, a

military commission will still be the forum of choice.

In the World War II German saboteur case, Ex Parte Quirin, the Supreme Court

addressed the constitutional basis for military commissions. The defendants in the case

were eight German soldiers who had been delivered to the east coast of the United States

by submarine for the purpose of conducting sabotage.28 They were captured quickly after

coming ashore and were brought before a military commission for trial. One of the

charges alleged a violation of the law of war by crossing the military lines of the United

States while out of uniform and remaining in the guise of civilians. This act made them

unlawful belligerents under the law of war, and they were also charged with espionage,

sabotage, and conspiracy to commit these crimes. They appealed their eventual convic-

tions to the Supreme Court, challenging the jurisdiction of the military commission. The

Court rejected their appeal, stating:

Congress, in addition to making rules for the government of our Armed Forces, has thus

exercised its authority to define and punish offenses against the law of nations by sanctioning,
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within constitutional limitations, the jurisdiction of military commissions to try persons

and offenses which, according to the rules and precepts of the law of nations, and more

particularly the law of war, are cognizable by such tribunals.29

In essence, the Court said that Congress had recognized the historical jurisdiction of

military commissions and had deferred to military commanders (in this case the President,

as Commander in Chief, had ordered the trial by military commission) to determine the

exact offenses triable by military commissions. The Court’s view of the military commis-

sion’s jurisdiction was affirmed in the next major war crimes case to come before the

Court.

Prisoners of War

The Supreme Court again reviewed the authority of military commissions in the post–

World War II case of General Tomoyuki Yamashita, former Japanese commander in the

Philippines. Yamashita was tried for war crimes by a military commission convened in

the Philippines. The Yamashita military commission permitted the introduction of

evidence which clearly would have been excluded in a court-martial, including deposi-

tions, affidavits, and hearsay. Yamashita was convicted and sentenced to death. On appeal

to the Supreme Court, his attorneys argued that Article 63 of the 1929 Geneva Prisoner of

War Convention required that he be tried by the same forum, using the same procedures

and evidentiary rules, as would have be used for the trial of an American soldier.30 The

Court, noting that the Convention referred to “prisoners of war,” opined that Article 63

only applied to postcapture offenses and that POWs, even though subject to the Articles

of War (today the UCMJ), were entitled to trial by court-martial only for postcapture

offenses. Trials for precapture offenses were simply not covered by Article 63. On the

jurisdiction of military commissions, the Court said:

By thus recognizing military commissions in order to preserve their traditional jurisdiction

over enemy combatants unimpaired by the Articles [of War], Congress gave sanction, as we

held in Ex Parte Quirin, to any use of the military commission contemplated by the common

law of war. But it did not thereby make subject to the Articles of War persons other than those

defined by Article 2 as being subject to the Articles, nor did it confer the benefits of the

Articles of War upon such persons.31

In short, the Court decided that a person who is subject to the jurisdiction of a military

commission for a violation of the law of war is not, thereby, automatically brought within

the class of people who are subject to the Articles of War by virtue of Article 2. And, if the

defendant was not included within one of the classes set out in Article 2, then all the pro-

cedural safeguards set out in the rest of the Articles of War (now the UCMJ) did not apply.

The 1949 Geneva Prisoner of War Convention deliberately changed the rule in the 1929

Convention. Today, the POW Convention in Article 102 recognizes the right to prosecute

a POW for precapture offenses, but provides that the defendant POW retains the benefits

of the Convention throughout the trial.32

POW Status and the District Court Hamdan Opinion

The Memorandum Opinion of the lower court in Hamdan33 discussed the issue of POW

status and its impact on any war crimes trials by military commission. Judge Robertson

essentially accepted that because Hamdan claimed to be a POW, he was entitled to be

treated as such until a formal tribunal (called an Article 5 Tribunal under the 1949 Geneva

Conventions) was convened to address his status. The opinion states:
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If Hamdan is entitled to the protections accorded to prisoners of war under the Third Geneva

Convention [Prisoners of War], one need look no further than Article 102 for the rule that

requires his habeas petition to be granted:

“A prisoner of war can be validly sentenced only if the sentence has been pronounced by the

same courts according to the same procedure as in the case of members of the armed forces of

the Detaining Power, and, if furthermore, the provisions of the present Chapter have been

observed.”

The Military Commission is not such a court. Its procedures are not such procedures.34

Judge Robertson read the Geneva POW Convention provision as one which “unmistak-

ably mandates trial of POWs only by general court-martial . . . .”35 But does it?
The court determined that “[u]ntil or unless such a tribunal decides otherwise, Hamdan

has, and must be accorded, the full protections of a prisoner of war.”36 Accepting for the

moment that Hamdan is a prisoner of war, then what effect does that status have on his trial

for war crimes? And, what exactly are the “full protections of a prisoner of war” when

it comes to trials for violations of the law of war? Article 102, Geneva Convention on

Prisoners of War, says “A prisoner of war can be validly sentenced only if the sentence

has been pronounced by the same courts according to the same procedure as in the case

of members of the armed forces of the detaining power . . . .” Hence, one benefit is the right
to be tried in the same courts, using the same procedures, as would be used to try “members

of the armed forces” of the detaining power.37 But who are “members of the armed forces”

for POW Convention purposes? The POW Convention provides some guidance.

Its Article 4 sets out the categories of persons entitled to be treated as prisoners of war.

The very first category listed is “members of the armed forces of a Party to the conflict as

well as members of militias or volunteer corps forming a part of such armed forces.”38

The treaty requires that members of such a militia be “commanded by a person respon-

sible for his subordinates.” The Commentary gives some further guidance on this: “His

[the commander’s] competence must be considered in the same way as that of a military

commander. Respect for this rule is moreover in itself a guarantee of the discipline which

must prevail in the volunteer corps . . . .” Hence a key element of being entitled to the POW

Convention protections because of membership in an armed force is that of being subject

to some sort of military discipline. Should not the same POW Convention definition be

applied to the “members of the armed forces” of the detaining power?

So who is a member of the armed forces of the detaining power–in this case the United

States–and how does that status relate to court-martial jurisdiction? A key component of

service in the U.S. armed forces is that the service member is subject to military discipline

(which, for example, is not the case for so-called military contractors, of which there are

many in current armed conflict zones such as Iraq). Discipline in the U.S. armed forces

is exercised through the UCMJ.39 The Manual for Courts-Martial provides that a person

becomes “subject to court-martial jurisdiction upon enlistment in or induction into the

armed forces.”40 However, as previously noted, for there to be court-martial jurisdiction

the defendant must be subject to the Code at both the time of the offense and at the time

of the trial. There can be no ordinary, Article 2 jurisdiction over a preenlistment offense

because the defendant was not a member of the “armed forces” at the time of the offense.

Applying the same reasoning, then a prisoner of war should also not be subject to Article

2 court-martial jurisdiction for a precapture offense. To grant the POW a right to trial by

general court-martial, while denying that same right to a member of the U.S. armed forces,

would be a derogation from Article 102’s requirement that the same courts and same

Military Commissions 127



procedures as are used in the trial of members of the armed forces of the detaining power

also be used in the trial of any POW.

If an American soldier is to be tried for a preenlistment offense against the law of war,

then we have to look outside of Article 2, UCMJ, for jurisdiction. Even though the soldier

may not be a “member of the armed forces” for war crimes court-martial purposes, he

would certainly fall within the “any person who by the law of war is subject to trial by a

military tribunal” language of Article 18, UCMJ. Thus, the U.S. soldier could be tried by

General Court-martial for a preenlistment war crime because of Article 18’s “any person”

language. And, therefore, a prisoner of war could be tried for a precapture offense because

he too would be “any person.” Because Article 21, UCMJ makes the jurisdiction of a

military commission concurrent with that of a General Court-martial in cases of offenders

or offenses against the law of war, the prisoner of war might also be tried before an military

commission of an offense against the law of war, i.e., a war crime. In short, if an American

soldier can be tried before a military commission for a war crime, so too can a prisoner of

war. The jurisdictional issue then becomes: could an American soldier be tried by a

military commission today? The real question Judge Robertson should have considered

was not whether a POW could be tried only by court-martial, but rather could an American

soldier be tried by military commission? The answer to that question is “yes.” The issue

was addressed in a review of the 1951 Manual for Court-Martial. The review provided:

“[a]s stated before they [General Courts-Martial] have concurrent jurisdiction with mili-

tary tribunals to try any person who by the law of war is subject to trial by military tribunals

. . . . Under this clause, there is no question that members of our armed forces may be tried

for violations of the law of war, either by military tribunals or general courts-martial.”41

So an American soldier could be tried by a military commission, though he would

normally be tried by court-martial. Therefore, a prisoner of war held by the United States

and accused of a war crime could also be tried either by general court-martial or by

military commission.42 No absolute immunity from trial before a military commission

can be found in Article 102 of the Prisoner of War Convention. While detainees might

be properly afforded the “full protections of a prisoner of war” as a matter of policy,

immunity from trial before a military commission is not one of them.

Procedural Issues

The 1949 Prisoner of War Convention provides that prisoners of war “shall” be tried in

military courts unless the civil courts of the detaining power are permitted to try members

of the detaining power’s own forces for a similar offense.43 The use of the word “shall”

clearly indicates a preference for trial in military courts. The courts in which the prisoner

of war is tried must employ the same procedures and evidentiary rules as would be used in

the trial of members of the detaining power’s forces.44

Although the Manual for Courts-Martial requires military commissions to follow the

same procedures as courts-martial,45 traditionally the President could direct that other

procedures be used. This position was rejected by Justice Kennedy in his Hamdan concur-

rence on the basis of analyzing executive authority under a standard Youngstown Sheet &

Tube Co. v. Sawyer analysis as narrowed by prior Congressional action; and now the

Military Commissions Act of 2006 largely mandates following courts-martial procedure.

However, it also recognizes under 10 U.S.C. Chapter 47, Section 949a that all

[P]retrial, trial and post-trial procedures, including elements and modes of proof . . .may be

prescribed by the Secretary of Defense, in consultation with the Attorney General. Such

procedures shall, so far as the Secretary considers practicable or consistent with military or
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intelligence activities, apply the principles of law and rules of evidence in trial by general

courts-martial. [Emphasis added]

President Roosevelt, in his Executive Order appointing the military commission which

tried the World War II German saboteurs addressed the commission’s procedures. “The

Commission shall have the power to and shall, as occasion requires, make such rules for

the conduct of the proceeding, consistent with the powers of military commissions under

the Articles of War, as it shall deem necessary for a full and fair trial of the matters before

it.” The order also provided that “Such evidence shall be admitted as would, in the opinion

of the President of the Commission, have probative value to a reasonable man.”46 Thus,

the procedural and evidentiary rules which would normally be employed by a court-

martial could be altered under Roosevelt’s presidential order to enable a full and fair trial.

The Confrontation Concern

As previously noted, because of Article 21, UCMJ, the trial of a POW charged with a

war crime is not limited to a general court-martial. Nor must a military commission follow,

in every respect, the procedures for a court-martial. There is one aspect of proposed trials

now pending under the Military Commission Act of 2006 which merits careful scrutiny.

The problem involves dealing with evidence or testimony incorporating classified informa-

tion and its substitution or denial of access to defendants under a national security privilege

(now 10 U.S.C. Chapter 47, Section 949d (f)). The problem is that, by the very nature of

these proceedings, it is reasonably foreseeable that liberal use may be made of this excep-

tion with consequent confrontation problems for the defendant. This provision raises issues

on both the international and the national level. The trial judge in Hamdan found the

possibility of a defendant’s exclusion from the proceedings on account of classified

information to be “troubling” and to be “obvious beyond any need for citation for such

a dramatic deviation from the confrontation clause could not be countenanced in any

American court.”47 However, the matter deserves closer examination.

In Quirin the Supreme Court found that the Constitutional protections of the Fifth and

Sixth Amendments do not extend to trials before military courts. The Court said, “We

conclude that the Fifth and Sixth Amendments did not restrict whatever authority was

conferred by the Constitution to try offenses against the law of war by military commis-

sion, and that petitioners, charged with such an offense not required to be tried by jury

at common law, were lawfully placed on trial by the commission without a jury.”48

If, as the Supreme Court said, there is no right to be tried before a jury in a military com-

mission case, is there a right for the defendant to be present at all? The Sixth Amendment

also provides that “in all criminal prosecutions, the accused shall enjoy the right to . . .be
confronted with the witnesses against him.”49

Does this Constitutional right to be present extend to trials before military commissions

of defendants accused of violating international law? The UCMJ, Article 39, does address

the right of an accused to be present at every stage of the trial—where the trial is one by

court-martial. (Emphasis added)50 Would the same requirement apply in a trial before a

military commission? That question has now been answered, from a Congressional

perspective, under the Military Commission Act of 2006’s provisions now at 10 U.S.C.

Chapter 47, Sections 949a and 949d addressing classified information and the national

security privilege.

In fact, the Congress recognized the right of the President to prescribe procedures for

trials in “courts-martial, military commissions, and other military tribunals” in UCMJ

Military Commissions 129



Article 36.51 The enumeration and recognition of both war crimes forums in one Article is

the evidence that the Congress understood that the President needed the legislative author-

ity to make the rules and regulations for courts-martial and for military commissions

distinct. Meanwhile, Congress directed under the UMCJ that the President “so far as he

considers practicable, apply the principles of law and the rules of evidence generally

recognized in the trial of criminal cases in the United States District courts,”52 but as

recited above now leaves under the Military Commission Act of 2006 a similar determina-

tion to the SecDef, in consultation with the Attorney General, as resolution for military

commissions, but only subject to a national security privilege covering classified materi-

als. This then raises the issue of just how much leeway the SecDef in consultation with

the Attorney General (acting ultimately for the President) have in determining what is

“practicable” in a trial before a military commission. Invoking the national security

privilege now places the onus on a military judge as head of the military commission in

terms of attempting to minimize the problem, but if revealing the classified evidence to

the defendant would endanger the success of the continuing war effort, then it is hardly

“practicable” to comply with all the procedural rules which would apply to a trial in a

general court-martial or provide full access to classified information.

Accepting for the moment that the Sixth Amendment requirement does, or should, apply

to trials in U.S. military commissions, just how absolute is its requirement for confronta-

tion? The Supreme Court in Maryland v. Craig53 may have provided some guidance.

While it involved a child’s testimony in a sexual abuse case, the Court opined that there

is a “preference for face-to-face confrontation at trial.” But the Court also recognized that

the preference “must occasionally give way to considerations of public policy and the

necessities of the case.” The “necessities of the case” may well require the redaction of

classified information as well as that documentary evidence and hearsay be introduced in

any war crimes trial in lieu of live testimony. Indeed, in war crimes cases, such evidence

may well be the rule and not the exception. The “necessities of the case” might also require

that nothing occur during the trial which would threaten the war effort. It is also important

to keep in mind that trials for war crimes are instruments of war. It is difficult to imagine a

greater “public policy” than one whose aim is to protect the public from the criminal

actions of those who would indiscriminately kill and destroy that very public. As the

Supreme Court has said, “no governmental interest is more compelling than the security

of the nation.”54

As war crimes trials find their raison d’etre in international law, is there some guidance

in that body of law? Article 12 of the Nuremberg Rules permitted the exclusion of the

defendant. The Rule provided that the “Tribunal shall have the right to take proceedings

against a person charged with crimes . . .in his absence, . . . if the Tribunal, for any reason,

finds it necessary, in the interests of justice, to conduct the hearing in his absence.”55

It should be noted that the Nuremberg Rules were adopted in August 1945–after the

cessation of military action against Germany, a time when, presumably, there would have

been less need for excluding the defendants for any reason, including national security.

Yet, the power to exclude was specifically recognized in the Nuremberg Rules. Can the

power be any less important where the enemy still exists and while the war continues?

As the defendant in a war crimes trial will in many, if not most, cases be treated as a

prisoner of war, the Geneva POW Convention may provide a clue as to the limits of the

right of the defendant to be present in a trial. Article 99 sets out the “Essential Rules” for

defense. This Article does require that the defendant POW be given “an opportunity to

present his defense . . . .” The Commentary to the Article explains the right of defense.
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The defendant must be given the right to “question or to have questions put to witnesses for

the prosecution in the presence of the accused and to question witnesses for the defense, in

the same way as witnesses for the prosecution are questioned and in accordance with the

normal rules of procedure (accusatorial or inquisitorial).”56 Thus, again, the right of the

defendant to be present does not seem to be absolute. While the Commentary finds the right

to be present as “necessary for the accused,” the treaty language actually only mandates

that the defendant be given an “opportunity to present his defense and the assistance of a

qualified defense counsel.”

There is another aspect of the Geneva POW Convention which might help shed some

light on the presence requirement and the need for security. Article 105 addresses trial

procedure. The POW Convention provides for the appointment of Protecting Powers to

monitor the imprisonment of POWs, including criminal trials of POWs. But, that article

also provides that the Protecting Power has the right to “attend the trial of the case, unless,

this is held in camera, in the interest of State Security.” If the Protecting Power, a neutral

State with a function akin to that of diplomatic protection, can be lawfully excluded

“in the interest of State Security,” then it is not beyond the pale to suggest that an enemy

combatant, even if he is the defendant in a criminal trial, might also be denied access to

evidence in the “interest of State Security.”

Some critics of trials by military commission find support in the International Covenant

on Civil and Political Rights.57 Article 14 of the Covenant does provide that the accused

must “be tried in his presence.” 58 However, the same document provides that states may

derogate from their obligations under the Covenant “[i]n time of public emergency which

threatens the life of the nation and the existence of which is officially proclaimed.”59

President Bush proclaimed a national emergency on September 14, 2001, 3 days after the

terrorist attacks directed against the United States. Of note is the fact that derogation from

the Covenant is not permitted from some articles of the Covenant even in times of “public

emergency.” However, Article 14 is not one of the articles from which no derogation is

possible. Thus, the right of a defendant to confront witnesses against him and be present

during the confrontation may not be absolute as a matter of international law.

Finally, we must not lose sight of the fact that any war crime proceeding will always be

measured against a standard of fundamental fairness. The procedural and evidentiary

advantages for the government (and possibly the defense) of trial by military commission

would mean little if the results are tainted by chicanery or unfairness, whether real or

perceived. In Johnson v. Eisentrager, another postwar case, the Supreme Court responded

to the petitioner’s argument that, by virtue of his status as a prisoner of war and the

Geneva Convention’s requirement that trials of prisoners of war be in the same forum

using the same procedures as would be used for the trial of an American soldier, he should

have been given the benefits of a trial by court-martial. The Supreme Court said, “[i]t may

be noted that no prejudicial disparity is pointed out as between the Commission that tried

prisoners and those that would try an offending soldier of the American forces of like

rank.”60 Had there been some procedural prejudice, the implication is that the Supreme

Court might have decided the case differently.

Those who criticize trials by military commission as being somehow fundamentally

unfair because of the less formal rules for their conduct should consider the following

commentary is a helpful guide when considering fundamental fairness. After reviewing

the post–World War II military commission trials, one commentator opined that:

[A] most remarkable work was performed by these bodies. The offenses committed were

widespread. Many persons were involved in their commission. In many cases all, or nearly

Military Commissions 131



all, of the victims were dead. In the aftermath of war, witnesses were scattered and documents

lost or destroyed. . . .It is an astounding commentary that in not a single instance was there a

claim of completely mistaken identity. . . .Equally remarkable is the fact that these tribunals,

composed of officers who had been at war with the nations of those accused only a short time

before, or who were judges of occupied countries which had suffered at the hands of the

enemy, were able to rule fairly upon the law and evidence, and even acquit many of those

whose guilt seemed clear, but which they did not deem had been established beyond a reason-

able doubt . . . . When nations have attorneys, military officers, and judges imbued with this

passion for fairness, the doctrine of justice will prevail in postwar trials, as well as in courts

of the United States.61

Hopefully, that sentiment will follow any trials of suspected al Qaeda war criminals.

Civilians

Suppose Hamdan were not legally a POW, would the jurisdictional situation be differ-

ent when the defendant is a civilian detainee? Some argue that a civilian could not be tried

by military authorities because the Supreme Court, in a series of cases some 35 years

ago,62 ruled that civilians are not subject to court-martial (the problem of American civil-

ians accompanying the U.S. military overseas).63 The Court declared Article 2(11) of

the UCMJ, which subjected certain civilians to courts-martial, to be unconstitutional.

However, the Court based its rulings in those cases on the constitutional power of

Congress to make rules and regulations for the armed forces.64 The Court decided that

civilians were not members of the armed forces and, therefore, were not subject to military

discipline, at least in peacetime. It is important to note, however, that the Court was not

addressing military jurisdiction over civilians accused of war crimes.65

The 1969 revision of the Manual for Courts-Martial took the Supreme Court’s opinion

on jurisdiction over civilians into account and provided “[n]otwithstanding the provisions

of Article 2(11), persons serving with, employed by, or accompanying the armed forces

cannot be tried by courts-martial under that article in peacetime.”66 In discussing the

revision, the DOD (Department of Defense) said “[t]he target of the sentence was

carefully limited to Article 2(11); and it does not relate to the extent of jurisdiction over

civilians relative to the law of war under Article 18.”67

The jurisdictional issue turns, of course, on the right to grand jury indictment and the

availability of all the trial safeguards guaranteed by the Constitution. The Constitution,

however, exempts “cases arising in the land and naval forces” from the requirement for

grand jury indictment and, impliedly, from some of the other trial safeguards. Does the

phrase “in the . . .forces” refer to cases or persons? In spite of the specific reference to

cases, some have argued that the word in simply refers to persons in the military and that

persons not in the military can not be tried by the military. On the issue, one commentator

concluded:

But, even if the foregoing interpretation of the Constitution were upheld [that “in” refers to

persons, not cases], it would not follow that there could be no trials of civilians before mili-

tary commissions. In the Quirin case, the opinion held that in no event can a defendant

demand as a constitutional right, trials by jury, unless the offense with which he is charged

was triable by a jury at common law and at the time of the adoption of our Constitution.

Hence, where a civilian is charged with an offense against the law of war, the Quirin case

settles the rule that such a person can be tried by military commission without reference to

the fact of whether the case is one ‘arising out of [sic] the land or naval forces,’ or whether

the offense was committed in the theater of operations, for jury trials in cases against the
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law of war were unknown to the common law, or American jurisprudence at the time of

adoption of the Constitution.68

U.S. Citizens

The Military Commission Act of 2006 specifies that only foreign unlawful enemy

combatants may be subject to military commission proceedings. It specifically excludes

coverage of U.S. citizens as unlawful enemy combatants (e.g., Jose Padilla), but there is

precedent that the exclusion is not constitutionally required. In the World War II case

Colepaugh v. Looney,69 the defendant, William Curtis Colepaugh, was charged with pass-

ing through U.S. lines in civilian clothes for the purpose of committing espionage and

sabotage. Colepaugh and a German, named Gimpel, had been dropped off on the coast of

Maine by a German submarine. Colepaugh turned himself in and aided in the FBI’s capture

of Gimpel. Colepaugh, an American citizen, was tried by a military commission,

convicted, and sentenced to death. The sentence was later commuted to life in prison. On

appeal to the 10th Circuit, he argued that the military commission had no jurisdiction and

that the trial should have been in the civil courts where “his claimed constitutional rights

to a jury trial and assistance of counsel would be vouchsafed.”70 The appellate court said:

[T]here can be no doubt of the constitutional and legislative power of the president, as

Commander in Chief of the armed forces, to invoke the law of war by appropriate proclama-

tion; to define within constitutional limitations the various offenses against the law of war,

and to establish military commissions with jurisdiction to try all persons charged with defined

violations.71

The court found that, in accordance with the law of war, an unlawful combatant (which

Colepaugh was because he was not in the uniform of the German forces) is not only sub-

ject to capture and detention, but also subject to trial. The court summarized the law on a

military commission’s jurisdiction:

Judged by this concept of common law military justice, the charges and specifications before

us clearly state an offense of unlawful belligerency, contrary to the established and judicially

recognized law of war—an offense within the jurisdiction of the duly constituted Military

Commission with power to try, decide, and condemn. And, the petitioner’s citizenship in

the United States does not divest the Commission of jurisdiction over him, or confer upon

him any constitutional rights not accorded any other belligerent under the laws of war.72

The military commission is “simply an instrumentality for the more efficient execution

of the war power vested in Congress and the power vested in the President as Commander

in Chief of the armed forces.”73 It would seem undeniable that if a military commission is

“an instrumentality for the more efficient exercise of the war power, then there is no

reason to deny war crimes jurisdiction to the military commission. Providing a forum in

which claimed violations of the law of war can be fairly and efficiently tried is an integral

part of a nation’s war effort.

The Last Military Commission Trial

There is a general impression that the last trials by military commission pre-9/11 were

directly related to the crimes of World War II. But a more recent case addresses the

relationship between the usual criminal law and procedures applicable in U.S. courts

and the special rules which apply in war crimes trials. The limits of the war power were

at the heart of the legal issue in the case of United States v. Tiede,74 a case which arose
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in occupied Berlin. In 1977, defendant Tiede hijacked a Polish airliner to the American

sector of West Berlin and, in due course, was charged with the offense of hijacking by

the American occupation authorities. Tiede was not an American citizen. The trial was

to be before the U.S. Court for Berlin, a Court which had never before sat. A U.S. District

Court judge was sent to Berlin to hear the case. The defense argued that because the

trial was to take place in a U.S. court the defendant was entitled to trial by jury. The

prosecution responded, essentially, that the court was a creature of the legal status

conferred on the Americans by the fact of occupation and that the occupation authorities

could lawfully restrict the right to trial by jury. In other words, this court was actually a

military commission entitled to exercise jurisdiction over crimes and criminals within

occupied territory.

The judge agreed with the defense and ordered an American style jury trial (something

unknown in German law) with Germans as members of the jury. The judge’s ruling was

based on the peculiar status of the occupation of Berlin. In his view, the occupation of

Berlin in 1977 was an accident of postwar politics, not the result of military action. What

is relevant for our purposes is what the judge did not hold. The court stated:

[T]his court does not hold that jury trials must be afforded in occupation courts everywhere

and under all circumstances; the Court holds only that if the United States convenes a United

States court in Berlin, under present circumstances, and charges civilians with nonmilitary

offenses, the United States must provide the defendants with the same constitutional

safeguards that it must provide to civilian defendants in any other United States court.75

(Italics in the original)

The judge noted that the case “does not involve . . .a violation of the law of war.”76 Thus,

the court recognized that where the offense charged is a violation of the law of war, the

Constitution’s protections, at least as relates to trial by jury, do not apply. If there is no

constitutional right to trial by jury in a war crimes case tried before a military commission,

a strong argument can be made that the constitutional requirement of confrontation also

must yield to the demands of the war effort.

Given the history of military commissions, one can reasonably conclude that “the

United States is presently in a position to conduct trials, and adequately punish all war

criminals including U.S. civilians, through the use of the military commission.”77 One

writer goes even further, “if any U.S. tribunal presently has jurisdiction to try [civilians]

for violations of the law of war, it must be the military commission.”78

The Impact of the 1949 Geneva Conventions

Given the relative paucity of U.S. war crimes cases, the actual jurisdictional limits of

possible U.S. forums are somewhat conjectural. However, it will be recalled that a party

to the 1949 Geneva Conventions is obligated to enact penal legislation to implement the

grave breach provisions of the Conventions. In reviewing the 1949 Conventions as part

of the ratification process, the Justice Department stated that there was no need for imple-

menting legislation.79 In 1967, the United States reported to the Secretary General of the

United Nations that:

The Uniform Code of Military Justice provides, in article 18 that “General courts-martial

shall also have jurisdiction to try any person who by the law of war is subject to trial by mili-

tary tribunal and may adjudge any punishment permitted by the law of war.” Thus, the law of

war is incorporated into United States military law. The law of war includes the provisions of

the Geneva Convention which became part of United States law upon its adherence.80
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The U.S. report to the United Nations is explicit recognition that U.S. military tribunals

are proper forums for war crimes trials and that the substantive offenses in the law of war

are captured by the existing law and practice of the United States.81 This is not to say, of

course, that a proposal to try an American, or perhaps a foreign, civilian before a U.S.

military tribunal, even for a war crime, would be without criticism. It is unfortunate, but

inevitable, that a decision to conduct a war crimes trial would involve major political

questions. Yet, any decision concerning the prosecution of war crimes is, or at least should

be, initially based on the requirements of the law.82 The political situation may dominate

the legal situation.83

TRIAL SAFEGUARDS IN INTERNATIONAL LAW

An American, whether a soldier or a civilian, tried for a war crime in a U.S. court is

entitled to be tried in accordance with the usual requirements of U.S. criminal law. The

posture of the Supreme Court’s Hamdan decision, however, leaves open the issue of the

exact scope of Geneva Convention Common Article 3 protections applicable to military

commissions. Where a defendant is a person protected by the Conventions, then mere

compliance with domestic law in the conduct of the trial would be inadequate. The forum

trying the case would also have to meet all the standards and requirements set out in the

Conventions. As will be seen, these may be more than the usual criminal defendant might

receive.

To examine the international standards for a war crimes trial, we might assume that the

defendant is granted (even if not entitled to) the protections of the POW Convention

because, practically, the United States would provide the utmost legal protection to the

defendant, and for Geneva treaty purposes that level of protection is found in the POW

Convention. Further, the defendant would probably demand prisoner of war treatment

because the protections afforded by the Geneva Conventions to prisoners of war are greater

than those afforded civilians (the difference between Common Articles 2 and 3). For the

defense to argue that the defendant is not covered by the POW Convention, but is instead

a civilian, might open him up to an added charge of being an unlawful combatant.

The requirements for the trial of a prisoner of war are set out in articles 99 through 108 of

the POW Convention. Exactly what are those requirements? The POW Convention makes

it a grave breach to willfully deprive a prisoner of a “fair and regular trial.”84 The standards

for a fair and regular trial must, therefore, be those set out in the Geneva Convention.85 The

POW Convention forbids the trial of a prisoner of war by any court which fails to offer

“essential guarantees of independence and impartiality as generally recognized. . . .”86

Rather than to leave open the issue of exactly what guarantees are “generally recognized,”

the drafters of the Convention set out a list of the minimal requirements in Article 105.

The article serves as a “Bill of Rights” for prisoners of war pending criminal trial.

No physical or moral coercion can be used to force the defendant to make incriminating

statements.87 The defendant must be given the opportunity to present evidence on his

behalf and choose his own counsel. If the defendant cannot secure counsel, the Protecting

Power88 must attempt to find suitable counsel. If no appropriate counsel is found by the

Protecting Power, the Detaining Power must appoint one. Counsel must be given at least

2 weeks to prepare the defense. The defense counsel may meet privately with the defend-

ant and interview witnesses. The charges must be in a language that the defendant under-

stands. An interpreter must be provided if needed, and representatives of the Protecting

Power may attend the trial unless security concerns prevent their presence.89 The Geneva
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POW Convention also guarantees the defendant the right to present a defense. But, the

Convention does not address how that defense is to be presented. Must the defendant

testify only under oath or is he permitted to make an unsworn statement? The practice at

Nuremberg was to permit both. Today, a court trying a prisoner of war for a war crime

would be well advised to permit the defendant to make the decision.

Practically speaking, the same international law requirements would apply to trials of

enemy war criminals who, for some reason, are not technically prisoners of war. If a per-

son protected by the Civilians Convention is charged with a war crime, similar safeguards

apply.90 The DOD regulations require that enemy civilians in territory occupied by the

Army be tried only by a general court-martial sitting in the occupied territory.91 However,

where a war crime is alleged, the trial might be held before a military commission because

of its statutorily mandated concurrent jurisdiction with a general court-martial. Enemy

POWs could be tried in any level U.S. court-martial for a postcapture offense, but only

in a general court-martial or military commission for a precapture war crime.

All war crimes are, in principle, punishable by death.92 However, the punishment should

fit the crime.93 The Conventions also place some restrictions on when the death penalty can

actually be imposed.94 It is also possible to impose fines or direct the forfeiture of property

as part of the punishment.95

Article 106 of the Prisoner of War Convention requires that the defendant be granted the

right to appeal any conviction and sentence to the same extent as a member of the Detain-

ing Power’s forces might appeal. The appeal could be to a higher judicial body or a higher

military commander, or both. The procedures for appeals must be explained to the defend-

ant. On appeal, the defendant can request that the sentence be revised or quashed or that the

trial be reopened on the merits. Reopening a case is an especially important appellate right

in a war crimes case. Where the war crime occurred before capture (the most likely

scenario) and the trial takes place during captivity, it would probably be very difficult for

the defense to produce witnesses or procure other exculpatory evidence.96 This provision

permits the defendant to ask for a trial de novo at the conclusion of hostilities.

The International Red Cross Commentary broadly describes the special grounds for

appeal derived from the conventions:

Apart from the obligations incumbent on the Detaining Power to apply the same rules to

prisoners of war as in the case of members of its own armed forces, attention should be drawn

to the following Articles [of the Prisoner of War Convention] which, if not respected, would

give grounds for appeal or petition:

Article 86, “non bis in idem;”97

Article 99, paragraph 2 prohibition of coercion;

Article 99, paragraph 3 rights of defence;

Article 100, paragraphs 2 and 3 [the death penalty];

Article 101, delay in execution of the death penalty;

Article 103, paragraph 2 [pretrial confinement];

Article 104, paragraph 4 [notification of proceedings];

Article 105, rights of defence.

This list is not exhaustive, but merely indicates the most important provisions of the

Convention. In addition to the cases quoted above, any failure on the part of the Detaining

Power to comply with its own law concerning appellate rights applicable to members of

its armed forces would also constitute grounds for an appeal or a petition for clemency.98

Finally, and perhaps most importantly, the trial must actually be perceived by neutral

observers as having been fairly conducted. Technical compliance with the letter of the
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Conventions will count for little if the outcome of the trial is a foregone conclusion. In the

post–World War II subsequent proceedings case of United States v. Flick, the court

described the necessity for fairness:

Facing this Tribunal are private citizens of a conquered state being tried for alleged

international crimes. Their judges are citizens of the victor states selected by its war depart-

ment. There may be misgivings as to the fairness of such a trial. These considerations have

made the judges of the Tribunal keenly aware of their grave responsibility and of the danger

to the cause of justice if the conduct of the trial and the conclusions reached should even seem

to justify these misgivings. To err is human, but if error must occur it is right that the error

must not be prejudicial to the defendants. That we think is the spirit of the law of civilized

nations. It finds expression in the following principles well known to students of Anglo-

American criminal law:

1. There can be no conviction without proof of personal guilt.

2. Such guilt must be proved beyond a reasonable doubt.

3. The presumption of innocence follows each defendant throughout the trial.

4. The burden of proof is at all times on the prosecution.

5. If from credible evidence two reasonable inferences may be drawn, one of guilt and the

other of innocence, the latter must be taken.99

Any war crimes trial which satisfies these precepts would be above reproach.

CONCLUSIONS

The war on terror is different from other wars in many respects. The enemy knows no

bounds and respects no rules. Al Qaeda as nonstate actor functions without the open

sanction of a state. Determining exactly when the conflict is at an end will be problematic.

Yet, in one respect, this war is just like all other wars. Those who violate the laws of war

must be tried and, if found guilty, punished. Punishment of war criminals serves the usual

purposes of criminal law—deterrence of others and punishment of the wrongdoer. Those

who violate the law of war must not expect immunity. But the legality of the trial process

must be judged by standards different from those which apply in peacetime. Trials by

military commission for those who violate the law of war have long been seen as an

important and necessary part of any war effort. As we approach questions that arise with

regard to this war, the historical context of military law, war tribunals, and traditional

criminal law provide guidance to new questions.
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CHAPTER 9

War, Crime, or War Crime?: Interrogating the
Analogy Between War and Terror

MIRIAM J. AUKERMAN

The War on Terror, which the United States has been fighting since the 9/11 attacks is,

according to the Bush administration and many of its supporters, a real—not just

metaphorical—war. Yet framing terrorism as war reflects a deliberate choice which not

only shapes our thinking, but also deviates from the historical treatment of terrorism as a

criminal matter.1 The administration has applied the war framework inconsistently, treat-

ing some enemy combatants as prisoners of war who can be held without trial until the war

on terror is over, while treating other alleged terrorists as criminal defendants, subject to

prosecution and punishment through the regular criminal justice system, even when their

crimes would not be illegal under the laws of war.2

In defining America’s struggle with terrorism as war, and simultaneously denying that

enemy combatants captured in this war are entitled to prisoner of war status or other

protections of the Geneva Conventions,3 the Bush administration has sought to have it

both ways: the fight against terrorism is a war for the purposes of justifying the indefinite

detention of suspected terrorists without trial, but is not a war when it comes to protecting

the rights of those who have been captured.4 Similarly, in prosecuting alleged terrorists

who have violated the law, but holding others indefinitely where criminal conduct cannot

be proven, the administration has invoked the criminal law selectively: alleged terrorists

are criminals in cases where there is enough evidence to prosecute them, but they

are enemy combatants in cases where such evidence is lacking. By choosing when to

frame terrorism as a military issue and when to frame it as a criminal justice matter, the

administration has largely succeeded in evading both the limitations imposed by the laws

of war and the due process protections required in criminal proceedings.

This chapter first explores the implications of conceptualizing terrorism as war as

opposed to conceptualizing terrorism as crime. It argues that the war framework and the

crime framework reflect fundamentally different approaches to the use of force; in the

context of war, violence is considered legitimate, whereas in the context of crime it is

not. Second, this chapter addresses the logical conclusions that stem from equating terror

with war instead of conceptualizing it as crime. Third, it discusses the distinction between



legitimate and illegitimate war-time violence, and analyzes whether Taliban and al Qaeda

fighters should be categorized as lawful versus unlawful combatants. Fourth, this work

assesses to what extent the competing frameworks of war and crime contribute to achiev-

ing the goals of retribution against terrorists, prevention of further terrorist attacks, and

public condemnation of terrorist violence. Finally, these arguments are summarized to

support the conclusion that terrorism is better understood as crime than as war.

CRIME AND WAR: ILLEGITIMATE VERSUS LEGITIMATE
VIOLENCE

One function of the law is to distinguish between illegitimate and legitimate violence.

Domestically, most acts of violence are considered crimes, subject to prosecution and

punishment. Because, in general, only the state may lawfully use violence, individual acts

of violence are rarely permissible, regardless of how understandable the offender’s motiva-

tion may be. Thus, a person who kills his child’s killer is himself guilty of murder. While

the sentence imposed may reflect compassion for the parent’s anguish, that anguish does

not excuse the parent’s violent act. Intentionally causing the death of another is still

murder. There are, of course, a few situations where individuals may lawfully commit

violence. For example, the law recognizes the right to self-defense in situations where

the state is unable to protect an individual from attack. This right is not unique to American

law; it has also been acknowledged by other legal systems and traditions. However, such

cases are still exceptions, and not the rule. In the domestic context, individual violence is

almost always illegitimate and, therefore, punished.

The fact that violent acts by individuals are almost always crimes reflects the state’s

virtual monopoly on violence. Although individual violence is illegitimate, law enforce-

ment violence—or as it is more delicately called, the use of force—is legitimate because

it is undertaken to further governmental purposes, not individual ones. In using force,

the state must act through individual law enforcement personnel. However, those individ-

uals are acting on behalf of the state, not for themselves. Thus, they are immune from

criminal liability. Acts which would be criminal if committed by ordinary citizens are

lawful when undertaken by law enforcement officers. However, law enforcement must

comply with the ROE (rules of engagement). Police may neither shoot a fleeing suspect

in the back nor beat a confession out of a defendant. Law enforcement officers can be

prosecuted and punished for such unauthorized violent acts. Even if they can resort to

the use of force, they may only employ it within certain boundaries.

In war, like in law enforcement, violence is considered legitimate because it is under-

taken to further governmental purposes, not individual ones. Again, the state must act

through individuals, in this case, soldiers. However, those individuals are immune from

criminal liability because they are acting for the state, not for themselves. Soldiers, like

police officers, are entitled to use force on the state’s behalf. In fact, many actions which

would be criminal under domestic law—such as killing, assault, and damage to property

—are essential elements of warfare. Consequently, we do not usually prosecute soldiers

for killing or assaulting enemy soldiers, or for destroying enemy property. The idea that

soldiers can, with impunity, commit acts that, in the domestic context would be consid-

ered heinous crimes, is called the combatant’s privilege.

Related to the concept of the combatant’s privilege is the requirement that captured

soldiers be held as prisoners of war. Because they are entitled to the combatant’s privilege,

captured enemies cannot be prosecuted or punished for taking up arms. However, the
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capturing forces also cannot be expected to let enemy soldiers return to the battlefield.

Thus, captured enemy soldiers can be held as prisoners of war until the “cessation of

active hostilities” (POW Convention, art. 118). Once the war is over, however, the enemy

soldiers must be released. They have done nothing wrong and, given the lack of danger

that they will return to the battlefield, there is no justification for holding them.

There are three primary limitations on the combatant’s privilege. First, in committing

violent acts, soldiers must be acting on the state’s behalf. While a combatant cannot be

prosecuted for killing an enemy soldier, a combatant can be prosecuted for killing his

wife. The soldier’s immunity depends not on his status as a soldier, but rather on the fact

that he is acting on behalf of the government.

Second, soldiers are not entitled to immunity for war crimes, even if those crimes are

authorized by the chain of command or serve governmental purposes. Soldiers who inten-

tionally target civilians, who execute unarmed prisoners of war, or who commit similar

atrocities can be tried for these crimes. Such guilt is individual, not collective. An individ-

ual combatant who obeys the laws of war is entitled to immunity, even if other troops or

the military leadership are responsible for atrocities.

Third, only persons who are in fact combatants are entitled to claim the combatant’s

privilege. While a soldier who kills enemy soldiers cannot be prosecuted, a noncombatant

who does the same thing can be tried for murder. The rationale is that one must be able to

distinguish between civilians and combatants. If combatants are indistinguishable from

civilians, then soldiers will be tempted to disregard the laws of war which prohibit the

targeting of civilians. Accordingly, only combatants may engage in combat.

The restrictions on the combatant’s privilege, like the laws of war generally, reflect both

an acknowledgment that horrible violence is inherent in warfare and a desire to minimize

the resulting pain as much as possible by limiting those who are authorized to use force,

and by defining those who are legitimately its targets. Thus, to distinguish between

permissible and impermissible acts of death and destruction during war, we must be

able to distinguish between civilians and combatants. Moreover, because violence is not

justified if there is not a war, we must be able to distinguish between war and conflicts that

are not war.

The laws of war governing the conduct of military personnel are the international

equivalent of the legal ROE for domestic law enforcement officers. Both seek to limit

the use of force, while accepting that the use of force is necessary. However, the restric-

tions on soldiers are much more permissive than those on law enforcement. For instance,

while a police officer may not kill an individual who does not pose a threat, a war-time

sniper can kill an enemy soldier, whether or not that enemy soldier presents any risk to

the sniper or the sniper’s unit. Nevertheless, even in the context of war, certain conduct

goes too far. A sniper cannot target a civilian. Thus, while in general, soldiers are not

criminally responsible for their violent acts, soldiers who violate the laws of war, like

police officers who use excessive force, may be prosecuted and punished.

Significantly, none of the aforesaid limitations on the combatant’s privilege concern the

legitimacy of the state for which a soldier fights. Soldiers are covered by the combatant’s

privilege regardless of whose side they are on. The political merits of their cause are

irrelevant, since in a war, violent acts by soldiers on either side are considered acceptable.

Soldiers fighting for righteous democracies or brutal dictatorships are equally entitled to

the combatant’s privilege and, if captured, to prisoner of war status. Although soldiers

are criminally liable for any atrocities they personally commit, they are not liable simply

for killing enemy soldiers on behalf of an unjust regime.5
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Why is violence seen as legitimate for soldiers, even if undertaken on behalf of a brutal

government, while violence is seen as illegitimate for ordinary citizens, even if undertaken

for completely understandable reasons? It might at first glance seem that the difference lies

in the political nature of military violence. However, the distinction between legitimate

military violence and illegitimate criminal violence does not turn on the presence or

absence of a political purpose. After all, some violent political acts, such as the assassina-

tion of a government official, are crimes. Another explanation could be that soldiers follow

orders, whereas ordinary citizens act on their own. However, citizens who act on orders,

such as “foot soldiers” in an organized criminal conspiracy, are individually culpable.

Violence is not legitimate simply because an individual is carrying out orders from above.

It matters if those orders come from a general or a drug lord.

A more plausible answer is that the legitimacy of violence depends on whether violent

acts are the acts of individuals, or whether they are state-sanctioned. Because soldiers pick

up weapons at the command of their government, they are not personally responsible for

the righteousness of that government’s foreign policy. Because law enforcement officers

are executing a governmental crime control strategy, they are not personally responsible

for arresting the wrong person under a legitimate warrant. By contrast, individuals who

commit crimes are acting without governmental sanction, and therefore their violence is

illegitimate.

A primary justification for treating cogs in a military organization differently from cogs

in a criminal organization has to do with individual choice. Because wars are typically

between states, and states typically have tremendous control over the destinies of individ-

uals, we do not punish individuals simply because they fight for unjust regimes. A German

conscript, whether sent to the front or assigned to be Hitler’s driver, may have had little

choice in the matter (although he may also have signed on enthusiastically). By contrast,

participation in a criminal enterprise is typically understood to be voluntary, and therefore

it is appropriate to prosecute and punish those who provide even low-level support.

To summarize, the fundamental difference between war and crime lies in the underly-

ing assumptions about the legitimacy of violence. By criminalizing individuals’ acts of

violence, we define them as illegitimate. By contrast, acts of violence are legitimate in

war, regardless of which side one is on. Although violent acts which infringe the laws

of war are illegitimate, the use of violence in pursuit of the state’s political aims is not

wrong per se.6

TERROR AS WAR VERSUS TERROR AS CRIME

While historically terrorism has been viewed as a criminal matter, the Bush

administration now insists that we are in a war on terror. If war involves the legitimate

use of violence by combatants, and crime involves illegitimate violence, what are the

implications of equating terror with war instead of equating terror with crime?

Is Terrorist Violence Legitimate Under a War Paradigm?

If we adopt a war paradigm, then we need to accept that the use of force by our oppo-

nents is legitimate, so long as our opponents abide by the laws of war. War is a sanctioned

form of political violence. Therefore, individual soldiers cannot be condemned for

committing violent acts, regardless of how reprehensible the policies for which they fight

are. Under a war framework, al Qaeda fighters, like Nazi ones, would be entitled to act

violently; so long as they complied with the laws of war.
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The utter preposterousness of suggesting that al Qaeda violence is legitimate indicates

that it is mistaken to consider al Qaeda as an opposing army in a “war on terror.” Usually,

terrorists are depicted as criminals and murderers, not as soldiers. If this is the case, why

is the fight against terrorism depicted as a war? Criminals do not fight wars. Soldiers do.

By defining the struggle against terrorism as a war, we also define combatants on both

sides as soldiers who are entitled to commit violent acts. In other words, we conceive

of the violence of the other side as legitimate, as long as it complies with the jus in bello.

However, as a matter of principle, terrorists, unlike soldiers, cannot legitimately pursue

political goals through violence. Moreover, we do not believe that the al Qaeda rank

and file should be immunized because foot soldiers are not responsible for the evil aims

or horrible atrocities of their leaders during war. In conclusion, a parallelism between

terrorists and soldiers cannot be established.

The argument could be made that, even though al Qaeda violence occurs during a war,

it is still illegitimate because al Qaeda violates the laws of war. Al Qaeda members, the

argument goes, are criminals because they target civilians and commit other violent acts

that are impermissible even in war. Under this theory, it is possible to distinguish illegiti-

mate terrorist violence which occurs during a war from legitimate military violence which

occurs during a war by looking at who the casualties are.

This argument is intuitively appealing. After all, most terrorist violence is illegally aimed

at civilians. However, this argument is problematic. The sole fact that al Qaeda targets

civilians cannot justify the administration’s claim that we are at war, just that al Qaeda’s

affiliates are never entitled to use force against civilians. Moreover, as a preliminary matter,

it should be recognized that many civilians are killed by soldiers in conventional wars.

Certainly, there is a moral difference between targeting civilians and causing incidental

civilian deaths in a campaign against military targets. Nevertheless, the fact that we expect

nonmilitary deaths in war and sometimes even adopt strategies that we know will cause

massive civilian casualties, such as the bombing of Dresden or the dropping of atomic

bombs over Hiroshima and Nagasaki, suggests that there is not a bright-line distinction

between war-time violence that legitimately versus illegitimately causes civilian deaths.

What some denounce as the killing of innocents, others may justify as military necessity.

More importantly, the belief that terrorism is illegitimate violence does not in fact depend

on who the targets are. We do not think that the 9/11 hijackers acted legitimately by flying

into the Pentagon, but went too far when they hit the Twin Towers. We see both as repre-

hensible acts. We do not accept the bombing of the USS Cole as a legitimate act of warfare.

Yet the target there was a purely military one. Moreover, the administration has refused

to treat combatants captured in Afghanistan as enemy soldiers, who must be granted the

status of prisoners of war. Yet those combatants were not targeting civilians, but rather were

fighting U.S. military forces. If this is war, then enemy soldiers can legitimately target our

country’s military headquarters, attack our military vessels, or fight our troops.

The United States is not alone in refusing to recognize the legitimacy of terrorist

violence that is directed at military rather than civilian targets. When Palestinian suicide

bombers or Irish Republic Army fanatics detonate their explosives at military check-

points, rather than crowded markets, their use of force is still considered unjustified.

If captured, such terrorists are treated not as prisoners of war, who are immune from liabil-

ity, but rather as criminals who are subject to prosecution and punishment. In other words,

terrorists are not seen as acting legitimately when they attack military targets. Terrorist

violence is illegitimate per se, regardless of who or what the targets are. This conclusion

seems correct at the level of gut instinct. However, if al Qaeda, and other terrorists more
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generally are not entitled to use force against military targets, then logically the analogy to

war starts to fall apart.

Finally, it could be argued that al Qaeda’s violence, unlike other military violence, is

illegitimate because al Qaeda is not a state.7 The difficulty for the argument that we are

at war but that al Qaeda’s violence is unjustifiable because al Qaeda is not a state, is that

the state/nonstate distinction undercuts the very notion that we are at war. The Geneva

Conventions effectively apply only to the “High Contracting Parties,”8 and thus also

effectively limit the concept of war to interstate violence, or at most proto-interstate

conflict.9 Al Qaeda is clearly not a state, and also does not qualify as a proto-state, since

it does not control a defined territory. If the administration is correct that al Qaeda’s lack

of statehood means al Qaeda fighters are not prisoners of war, then this also means that

there is no war. In other words, if the legitimacy of war-time violence turns on whether

or not such violence is at the behest of a state, this suggests that nonstate violence cannot

be considered war at all.

Are Supporters of Terrorism Immune from Liability under a War Paradigm?

A second logical conclusion of treating the fight against terrorism as a war is that indi-

viduals on the other side cannot be prosecuted simply for being on the other side. Wars

are between political entities, not between individuals. Individuals are not culpable just

for being affiliated with our opponents. Their soldiers have just as much right to fight

our soldiers as our soldiers have to fight theirs. Their civilians have just as much right

to support the war effort as ours do. Of course, soldiers and civilians on both sides are

culpable for acts violating the laws of war. But they are not criminally responsible just

for being on the wrong side.

The fact that soldiers can be prosecuted for war crimes is very important if we under-

stand our conflict with al Qaeda as a war. As noted above much, though not all, terrorist

violence violates the laws of war, since much, though not all, terrorist violence targets

civilians. Indeed, some terrorist attacks, such at those on the World Trade Center, are

intended to cause massive civilian casualties. If one understands terrorism as war, enemy

“soldiers” who attack civilians are not immune from liability, but can be prosecuted and

punished for committing war crimes.

At the same time, it is critical to recognize that if we are engaged in a war on terror,

then our opponents—be they Taliban soldiers or al Qaeda fighters—are not criminally

responsible so long as they do not violate the laws of war. They cannot be punished

simply for supporting the efforts of their side or for being soldiers. While the horrific acts

we associate with terrorism are almost all war crimes, there also appear to be many

enemy foot soldiers who are not personally responsible for those atrocities, and whose

actions are entirely legal under the laws of war.

The Bush administration insists that we are fighting a war on terror, and more specifi-

cally, a war on al Qaeda. Yet the administration has refused to accept the logical result

of adopting a war framework, which is that individuals who merely support or associate

with al Qaeda have done nothing illegal. The administration has prosecuted not just terror-

ist acts (which typically violate both domestic law and the laws of war), but also material

contributions to or affiliation with al Qaeda (which may violate domestic law, but are not

war crimes). Under a crime framework, support for terrorism can be criminalized. There is

a long tradition of punishing accessories to crime under the criminal law. But under a war

framework, mere support for enemy forces—at least so long as it does not rise to the level

of support for specific war crimes—is not itself criminal.10
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Some examples may help to clarify the point. Neither Germans nor Americans who

bought war bonds during World War II could be prosecuted or punished for supporting

their own side in the war. Similarly, a German arms dealer would not have been liable

for selling bombs to the German government, nor an American one for selling bombs to

the U.S. government. Thus, under a war paradigm, providing financial or material support

to one’s own side in a military conflict is not illegal. By contrast, under a crime paradigm,

providing financial or material support to a criminal conspiracy can be criminalized.

Laundering money for or selling weapons to a known drug cartel are criminal acts.

Another example of the differences between adopting a war framework or a crime

framework can be found in the treatment of low-level functionaries, whether civilians or

soldiers. Under a war paradigm, an individual who is merely a driver or secretary for an

opposing leader cannot be punished for this work. It was not a war crime to chauffeur

Hitler or to type his letters, even though Hitler himself was responsible for horrendous

atrocities. By contrast, a driver or secretary for an organized crime ring is criminally

responsible. Thus, a driver or secretary for Osama bin Laden would be exempt from

punishment under a war paradigm, but would be culpable under a crime paradigm.

In fact, the United States captured and attempted to try Salim Hamdan, an alleged driver

for Osama bin Laden, before a military tribunal, an approach that was ultimately rejected

by the U.S. Supreme Court (Hamdan v. Rumsfield, 2006). The government alleged that

Hamdan served as bin Laden’s personal driver and bodyguard, delivered weapons to al

Qaeda members, drove bin Laden to al Qaeda training camps and safe havens in Afghani-

stan, and trained at an al Qaeda-sponsored camp. Soldiers who drive, provide personal

security, deliver weapons, or receive military training are not committing war crimes,

and it is inconsistent with the war paradigm to prosecute them as violating the laws of

war.11 By contrast, individuals who provide such support to criminal enterprises are com-

mitting crimes and can be prosecuted.

Another example can be found in the case of Yaser Hamdi, an American citizen who

was held as an enemy combatant, and was accused of being “affiliated with a Taliban

military unit and receiv[ing] weapons training” (Hamdi v. Rumsfeld, 2004).12 Under the

war paradigm, there is nothing inherently wrong with belonging to an opposing military

force or receiving military training.13 That is what soldiers do. Conversely, under a crime

paradigm, Hamdi could be tried and punished. However, unlike in Hamdan’s case, the

administration decided not to prosecute Hamdi, but instead argued that it could hold

Hamdi as an enemy combatant.

It is true that under a war framework, trained military personnel affiliated with enemy

units can be held as prisoners of war. However, prisoners of war are entitled to the protec-

tions of the Geneva Conventions, which include the right to a determination whether or

not the individual is in fact a combatant.14 The administration contended that Hamdi had

no right to challenge the administration’s designation of him as an enemy combatant.

After the Supreme Court rejected that argument, Hamdi was released.15

The Hamdan and Hamdi cases highlight the differences between a war paradigm and a

crime paradigm. They also suggest that the administration’s approach—which character-

izes the struggle with terrorism as a war, but criminalizes the activities of low-level

functionaries who have not committed war crimes—is internally inconsistent.

Post-Hostility Release of Prisoners under a War Paradigm

A third significant result of treating the struggle against terrorism as a war is that, under

a war framework, when the hostilities are over, those captured must be released. Since the
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purpose of detaining opposing forces is not to punish them, but to prevent them from

returning to the battlefield, once there is no longer a battlefield to return to, there is no

longer a justification for holding them.

Unlike in a traditional war, it is unclear when or whether the war on terror will ever end.

The problem does not lie so much in the lack of a specific end-date. After all, in con-

ventional wars too, it is impossible to know at the outset exactly how long the war will

last. Rather, the problem lies in the inability to know whether the war will ever end.

Furthermore, if the war does end, how will we know it is over? Who would announce

the cessation of hostilities or sign a peace treaty? If in fact terrorist cells are loosely organ-

ized, is it even possible for terrorist leaders to reign in their followers? Moreover, if it is

possible to completely eliminate al Qaeda (which itself seems unlikely, given that younger

recruits are likely to replace those leaders who are killed or captured), how do we know

that other groups with other grievances will not turn to terrorism? In other words, even

if the United States could win the war on al Qaeda, could it win the “War on Terror”?

The uncomfortable but probable truth is that terrorism will always exist. This suggests

that the framework of a war on terror is fundamentally misguided. Wars are something

you win or lose. Wars are discrete events, with a starting point and an ending point. There

is some fluidity, of course. After all, U.S. forces continue to fight in Iraq long after

President Bush declared that the mission had been accomplished. Nevertheless, the point

is that the Iraq war, like all wars, has or will have an endpoint, whether one defines that

as the toppling of the Hussein regime or the withdrawal of U.S. forces. There is no similar

endpoint in the more general “War on Terror.”

Proclaiming a war on terror is a bit like proclaiming a war on murder. Terror is a strat-

egy, not an entity. It is possible to catch particular terrorists and particular murderers. But

winning a war on terror is as unfeasible as winning a war on murder. If we acknowledge

that terrorism is an ugly, but probably permanent feature of modern life, then it seems

more apt to understand terrorism as a criminal rather than a military problem. After all,

crime will always exist. It is impossible to eliminate crime completely. Thus, instead of

trying to end crime, the goal is to keep crime rates low. Hence, the real objective in

combating terrorism is not to eliminate it, but rather to keep the rate of terrorist attacks

as low as possible.

ILLEGITIMATE USE OF FORCE IN WAR: LAWFUL VERSUS
UNLAWFUL COMBATANTS

The Bush administration contends that, because we are at war, the Guantanamo detain-

ees are combatants, not criminals, and therefore they can be held indefinitely without trial

like prisoners of war. At the same time, the administration argues that the detainees’

actions, though undertaken in war, were illegitimate, and that the detainees therefore lack

the rights accorded to prisoners of war and can be prosecuted for mere participation in

hostilities or for the sheer support of our enemies. The administration and its supporters

attempt to reconcile these contradictory claims by asserting that the detainees are neither

criminal defendants nor prisoners of war, but unlawful combatants.16

To understand this argument, we must look more closely at the distinctions between

illegitimate and legitimate uses of force during war-time. As noted above, war legitimizes

the violence of both sides, and therefore it is generally incompatible with the war para-

digm to claim both that we are at war and that our opponents are not entitled to use force

against us. However, certain uses of force are illegal even in war. These fall into two basic
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categories. First, the laws of war prohibit certain acts, regardless of who commits them.

One cannot target civilians, commit genocide, or execute prisoners of war. The second

major way in which the laws of war limit violence is by restricting the use of force to

certain actors, namely soldiers. Here, the question is not whether the act per se is unlawful,

but rather whether the person committing it has the right to do so. Soldiers may kill.

Civilians may not. Thus, war-time acts that are perfectly legal if done by soldiers are

illegal if undertaken by those who are not lawful combatants.

If the United States is fighting a war on terror, then the violence of our enemies is legiti-

mate unless it falls into one of these two categories. Strikingly, the Bush administration

has not really focused on the fact that terrorist attacks on civilians violate the laws of war.

Perhaps this is because, if one highlights the unlawfulness of al Qaeda attacks on civilians,

one would have to admit that, under a war framework, attacks onmilitary targets are permis-

sible. As discussed above, neither the Bush administration nor most Americans believe that

al Qaeda violence is ever justified, even if al Qaeda is targeting U.S. military forces.

The Bush administration, in trying to argue both that we are at war and that al Qaeda

violence is illegitimate, has thus emphasized the second category of prohibited war-time

violence. In other words, the Bush administration has claimed that our opponents are

unlawful combatants, not soldiers. By defining the detainees in this way, it is possible to

hold them for the duration of hostilities (since they are combatants), to deny them prisoner

of war status (since only lawful combatants receive it), and to prosecute them not just for

war crimes, but for ordinary military actions (since they are not entitled to the combatant’s

privilege).

Article 4A of the Geneva POW Convention spells out which combatants are entitled to

prisoner of war status and the combatant’s privilege. Those fighters who do not fall within

these categories are unlawful combatants.17 By claiming that the detainees held at Guanta-

namo and elsewhere are not entitled to prisoner of war status, the administration and its

supporters have argued that the detainees do not meet the criteria set out in the aforemen-

tioned article, and are therefore unlawful combatants. The great majority of these detainees

have been associated with either al Qaeda or the former Taliban regime in Afghanistan.

The wholesale designation of Taliban fighters as unlawful combatants is incorrect.

Afghanistan is a state and a contracting party to the Convention. Taliban fighters thus fall

into either subsection (1) of article 4A, as “members of armed forces of a Party to the con-

flict,” or into subsection (3), as “members of regular armed forces who profess allegiance

to a government of an authority not recognized by the Detaining Power.” While there has

been some debate about whether Taliban fighters meet the criteria set in subsection (2),

such as having a fixed distinctive sign, those parameters do not apply to soldiers falling

into categories (1) or (3). Nothing in the text suggests that these criteria should be

imported into the other two subsections.18 Therefore, Taliban soldiers are lawful combat-

ants entitled to the combatant’s privilege and prisoner of war status.

By contrast to the Taliban detainees, al Qaeda fighters do not qualify as unlawful com-

batants if the conflict with al Qaeda is understood as war. As noted above, Article 4(A)

only applies to conflicts between “High Contracting Parties,” that is states. As mentioned

earlier, al Qaeda is neither a state nor a contracting party. Moreover, al Qaeda operatives

generally do not comply with the requirements established in subsection (2), that is, they

do not have a fixed sign, they do not carry arms openly, and they do not conduct their

operations in accordance with the laws and customs of war.

However, the fact that al Qaeda fighters are not lawful combatants should not end the

inquiry. First, the Geneva Conventions enshrine a presumption that captured combatants
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are prisoners of war, and require them to be treated as such unless a competent tribunal

determines they are not prisoners of war. The administration’s initial blanket decision that

the Guantanamo detainees were unlawful combatants not only failed to meet the require-

ment of the Geneva Conventions for individualized status determinations, but also

resulted in great injustice. After all, whether or not someone is an unlawful combatant—

indeed whether someone is a combatant at all—will depend on the circumstances of the

case. For example, an alleged al Qaeda operative captured in Afghanistan might in fact

actually be an ordinary Afghan soldier (who would be entitled to prisoner of war status)

or a civilian swept up in the conflict. Without an individualized status determination,

it is impossible to tell.

Second, while the Geneva POW Convention applies only to those who meet the criteria

for lawful combatants, this does not mean that if the alleged al Qaeda detainees are unlaw-

ful combatants, they are unprotected under the Geneva Conventions and other

international agreements. As the Commentary to the Geneva Conventions of the

International Committee of the Red Cross notes, “nobody in enemy hands can fall outside

the law.”19 Unlawful combatants, like other persons not entitled to prisoner of war status,

are protected under a variety of treaties, including the Geneva Civilian Convention. While

this treaty does not contain some of the protections of the former, it ensures certain basic

rights such as due process rights (including the right to a fair trial if criminally pros-

ecuted), the right to humane treatment, freedom from coercive interrogation, freedom

from discrimination, and the right to repatriation. Thus, international law accords civil-

ians, including unlawful combatants, most of the same rights as prisoners of war, with

the exception of combatant immunity and the right to be treated under military law like

the detaining power would treat its own soldiers.20

Third and most importantly, the fact that someone is not a lawful combatant does not

automatically mean that the individual is an unlawful combatant. The individual might

not be a combatant at all. Determining that an individual is outside the scope of Article

4(A), and hence is not a lawful combatant, does not answer the question of whether

the individual is an unlawful combatant or a civilian. To be an unlawful combatant, the

individual must engage in combatant activities. For example, the little old lady tending

her garden in the middle of a war zone is neither a lawful combatant nor an unlawful

combatant: she is a civilian.

If we cannot classify in a simple manner anyone who is not a lawful combatant as an

unlawful combatant, then the question becomes: how do we distinguish between unlawful

combatants and civilians? In other words, how do we know if the person has engaged in

combat? At the ends of the spectrum, the distinctions are clear. The little old lady in her

garden is a civilian. A nonsoldier planting bombs during a declared war is an unlawful

combatant. But there is a large gray area in the middle. What if the little old lady buys

war bonds? We typically do not tend to think of such financial transactions as combat.

Can we, then, characterize an individual who provides financial support to al Qaeda as

an unlawful combatant? What about a civilian who acts as a chauffeur for enemy leaders?

We typically do not think of driving as combat. Can we, then, characterize an al Qaeda

driver as an unlawful combatant?

The importance of determining whether an act is combat highlights a fourth and final

point. In order for there to be combatants—whether lawful or unlawful ones—there has

to be a war. In the absence of war, those who commit unlawful acts are criminals, not

unlawful combatants. Criminal defendants cannot be held without trial and, when tried,

must be prosecuted through the regular criminal justice system. At the same time,
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criminals can be prosecuted and punished for all sorts of conduct that do not obviously

deserve the label “combat”. For example, while providing financial support for al Qaeda

is not clearly a type of combat, it is definitely a crime.

Thus, the question of whether the Guantanamo detainees are unlawful combatants or

whether they are civilians who may have committed criminal acts takes us back, in a

somewhat circular fashion, to the question of whether we are at war. The Geneva Conven-

tions apply to “all cases of declared war or any other armed conflict” that arise between

states that are parties to the Conventions (Geneva POW Convention, art. 2). The war with

Afghanistan falls within that definition, since it was an international conflict between

two states. By contrast, the war with al Qaeda is not an international armed conflict.21

Al Qaeda lacks an international legal personality. It is not a state, and it is not a party to

the Geneva Conventions.

The administration and its supporters have used the inapplicability of the Geneva

Conventions to deny alleged al Qaeda detainees the rights accorded to prisoners of

war. But if alleged al Qaeda detainees are not entitled to prisoner of war status because the

conflict with al Qaeda does not meet the legal definition of war, as spelled out in the

Geneva Conventions, then this must mean that we are not at war with them. And if

we are not at war, then the detainees are neither lawful nor unlawful combatants. They

are not combatants at all.

RESPONDING TO TERROR: RETRIBUTION, PREVENTION, AND
COMMUNICATION

To further tease out the implications of using a war paradigm versus a criminal justice

paradigm, we have to bear in mind the primary goals we have in responding to terror:

we want to punish those responsible for committing atrocities; we want to prevent further

violence; and finally, we want to communicate our outrage. How does framing terrorism

as war versus framing it as crime affect our ability to meet these goals?

Retribution

In the wake of terrorist attacks, there is a strong demand for retribution. Terrorist

attacks bring horrible suffering. Because such violence is typically indiscriminate and

unpredictable, it is especially terrifying. In the aftermath, politicians and the public inevi-

tably and understandably vow to hunt down and punish those responsible. This demand

for vengeance is a retributive response.

Retribution involves punishing the offender because the offender deserves it. The

demand for retribution is, at its core, a demand that people who commit crimes should

pay. Thus, for retributivists, there is a Kantian categorical imperative to punish, regardless

of whether punishment will prevent future crimes.

Nevertheless, retribution is an inappropriate justification for war. After all, retribution is

about individual culpability, and requires that punishment be restricted to those who

committed offenses. Conversely war, by its nature, involves a collective punishment.

And collective punishment is morally problematic: one should not inflict suffering on

people because of the faults of their leaders. The concept of war, then, does not fit com-

fortably with our desire to punish terrorists individually without unduly affecting the lives

of many people who did not take part of their enterprise.

Notably, at least some courts have recognized that retribution cannot be used to justify

indefinite war-time detention. For example, the United States declined to prosecute Jose
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Padilla, a U.S. citizen arrested in the Chicago airport, and instead claimed that he was an

enemy combatant who could therefore can be held indefinitely. The district court rejected

arguments that such indefinite military detention was unconstitutional, noting that the

administration did not have a retributive purpose in holding Padilla.22 That court thus

recognized that detention for retributive purposes is incompatible with a military frame-

work. By contrast, a criminal justice framework—whether through civilian or military

courts—allows for a retributive response to terrorist violence. Trials determine individual

culpability, which is a prerequisite for retribution. In the criminal process, those found

responsible for terrorist acts are punished.

Even in a criminal justice framework, however, retribution can be elusive. Once a

suicide bomber has blown him or herself up, it is impossible to punish that person further.

It is hard to get even with those who are already dead. Still, not all terrorists are suicide

bombers. Retributive justice is possible against those who plot out suicidal crimes or

undertake nonsuicidal ones. But if we want retribution, we must use a criminal justice

paradigm, not a military one.

Prevention

The primary goal of antiterrorism efforts, we are repeatedly told, is to protect the public

from future terrorist attacks. This may well be true, but it does not tell us what prevention

strategy we should adopt. As Jeremy Bentham has explained, there are three principal

ways to prevent crime: take away the physical power to violate the law, take away the

desire to offend, or make the individual afraid of offending. “In the first case,” Bentham

explains,

. . .(T)he individual can no more commit the offense; in the second, he no longer desires to

commit it, in the third, he may still wish to commit it, but no longer dares to do it. In the first

case, there is physical incapacity; in the second, a moral reformation; in the third there is

intimidation or terror of the law.23

Each of these three approaches—incapacitation, rehabilitation, and deterrence—suggests

different ways of dealing with terrorism.

Incapacitation

The goal of incapacitation is to make it physically impossible to commit offenses. The

concept of incapacitation fits under both a war framework and a crime framework. War

can be understood as an attempt to incapacitate our enemy: by destroying enemy forces,

toppling an enemy regime, or occupying an enemy country, we seek to eliminate the

opportunity for that enemy to take actions which might harm us. In addition to, or in the

course of incapacitating enemy forces or enemy states, we may also incapacitate individ-

ual enemy soldiers by detaining them so that they cannot return to the battlefield. Since

enemy soldiers are entitled to the combatant’s privilege (assuming they do not violate

the laws of war), there is no retributive justification for detaining enemy soldiers. There-

fore, such detention is only justifiable on preventive grounds. Prisoners of wars are not

being punished; they are simply being held until they can safely be released once the

hostilities are over.

In the context of crime, we incapacitate offenders in order to prevent them from

committing further crimes. Here, preventive goals may be intertwined with retributive

ones. Thus, we may incarcerate an individual even though that individual is unlikely to

reoffend because we want to ensure the individual is punished. For example, a person
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convicted of negligent homicide may be unlikely to commit further offenses, but may still

be given a long sentence because that person caused the death of another. Alternately, a

likely recidivist may end up with a light sentence because the offense is a minor one,

and lengthy punishment is considered inappropriate. Thus, while a drug addict convicted

of possession may be likely to use drugs again, he or she will probably be released

(if incarcerated at all) long before the danger of recidivism has passed.

An important distinction between detention under a war framework and detention under

a criminal justice framework is that, in the first case, the length of incapacitation is deter-

mined by an external event (the end of the war), while in the second the duration of inca-

pacitation reflects an individualized assessment of dangerousness (the likelihood of

recidivism), among other factors. In a war, individual soldiers are not entitled to release

simply because they would not actually return to the battlefield and therefore pose no

further threat. A detaining state can hold a paraplegic soldier until the war is over, even

if there is no chance that the soldier will ever take up arms again. Though the justification

for incapacitation in war is purely preventive, determinations are made in gross, resulting

in the detention of some individuals who are not a threat to the detaining power.24

By contrast, in criminal cases, the length of incapacitation depends greatly on the per-

ceived dangerousness of the individual offender. At least in theory, more dangerous

offenders receive longer sentences than less dangerous ones, and parole hearings are used

to assess whether a prospective parolee would be dangerous if released. As noted above,

because incapacitation in the criminal justice system is not focused exclusively on preven-

tion, but serves other goals, most notably retributive ones, the length of incarceration

reflects not just an assessment of likely recidivism, but also an assessment of the serious-

ness of the underlying crime. Thus, some individuals who are not a threat will remain

incarcerated, while some individuals who are likely to reoffend will be released.

Incapacitation has been central to the United States approach to terrorism, and in

particular to the administration’s justification for the indefinite detention of those held at

Guantanamo and elsewhere. It is certainly true that if we lock people up, we make it diffi-

cult or impossible for them to commit terrorist acts. But that does not tell us whether such

incapacitation is being justified under a war framework or a criminal framework, since

either allows for incapacitation.

In practice, the administration’s approach reflects elements of both a military and a

criminal law paradigm. On the one hand, the administration has argued that it has the

power to hold detainees until the war on terror is over—whenever that might be—so that

they cannot return to the battlefield.25 It has insisted that the detainees are not entitled to

individual adjudications of guilt, but may be held simply because of their association with

the enemy. These assertions reflect military thinking. On the other hand, the

administration has quietly released a considerable number of detainees after determining

that they never posed or no longer pose a threat to the United States, effectively conceding

that it should only hold those who are dangerous. Such releases reflect a criminal justice

rather than a military approach. After all, the war on terror is not over, and under a war

framework enemy soldiers are not entitled to release until the conflict ends.

These releases also reflect an implicit acknowledgment that if there is no retributive

justification for holding someone (since the person committed no crime), then it is deeply

disturbing to justify that person’s detention as incapacitation, if in fact the individual is not

dangerous. In war, we do not expect individualized assessments of dangerousness,

because once the war is over, everyone gets to go home. But such a broad-brush approach

to individual liberty is deeply troubling if the war is unlikely ever to end. The fact that the

War, Crime, or War Crime? Interrogating the Analogy Between War and Terror 157



administration has been quietly releasing those it deems not dangerous—even though such

individuals could be held under a war framework—suggest that concepts of dangerous-

ness rather than analogies to war are controlling here.

If our real focus is dangerousness, then there are three possible justifications for inca-

pacitation. First, incapacitation can be justified during war as a temporary immobilization

of opposing forces. In war-time detention, though individuals are entitled under the

Geneva Conventions to a determination of combatant status, they can be held for the

duration of hostilities regardless of whether they personally are dangerous. Therefore,

no individualized assessment of dangerousness is required. As suggested above, in a war

without end, detention that is not based on an individualized assessment of dangerousness

presents a grave threat to individual liberty. If we justify incapacitation as a way to pre-

vent a return to the battlefield during ongoing, and never-ending, hostilities, and if such

incapacitation, being military in nature, does not require an individualized assessment of

dangerousness, then framing terrorism as war allows for the indefinite detention of people

who have committed no crime and are not dangerous. This is morally unacceptable.

A second possibility is to justify incapacitation based on prior criminal activity,

whether ordinary crimes or war crimes. In such cases, allegedly dangerous individuals

are entitled to due process under either domestic criminal law or military/international

law, can be held pending trial, and can be imprisoned if found guilty of past crimes.

A finding of past criminal acts supports incapacitation, and the ongoing dangerousness

of convicted terrorist can be considered in determining appropriate sentences.

However, the fear of those who prefer a war framework is that, under such a criminal

justice approach, the government would have to prove that an individual committed a

prior criminal/terrorist act in order to incapacitate that individual. A war framework, they

argue, allows for preventive detention, which is something they need to combat terrorism.

Hence, their argument is that if we treat terrorism as crime, we would be hamstrung

because we could not proactively hold those who have not yet committed crimes, but

are likely to do so. In other words, we might know that someone is a dangerous terrorist,

even though we cannot prove that he or she committed a criminal act.

This argument is clearly flawed. It is true that a person can be dangerous without having

previously committed crimes. But an assessment that someone is dangerous must rest on

some sort of predicate acts, in other words, on factual allegations about the individual

which may or may not be true. People are not dangerous in the abstract, or because of their

race or creed. Rather, we suspect that people are dangerous because of things they have

done in the past: predictions about future conduct rest on assessments of past conduct.

This last point brings about the third justification for incapacitation. Even absent the

prior commission of a crime or the existence of a state of war, domestic law allows—

under very limited circumstances—for detentions based on present dangerousness. For

example, the U.S. Supreme Court has upheld the involuntary civil commitment of sexu-

ally violent offenders.26 However, in such cases, the Court has required strict procedural

safeguards, upholding “preventive detention based on dangerousness only when limited

to specially dangerous individuals and subject to strong procedural protections,” including

access to counsel. Moreover, since a dangerous person may stop being dangerous, individ-

uals who are detained on this basis are entitled to periodic reviews to assess whether they

continue to be a threat.

Supporters of the administration argue that some detainees are too dangerous to be

released, even if it cannot be proven that they committed crimes. The inability to prove a

crime, however, is no excuse for an unwillingness to prove dangerousness. If the justification
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for detaining alleged al Qaeda members is present dangerousness, then the administration

must prove dangerousness. By insisting that the detainees are “enemy combatants” who

can be held for the duration of the never-ending war on terror, the administration is not only

trying to avoid the necessity of proving criminal guilt, but also trying to avoid the necessity

of proving that each individual detainee is in fact presently dangerous, as the administration

claims. While preventive detention is itself morally problematic, if that is the administra-

tion’s justification for holding the detainees, then at a minimum the administration must

prove that the detainees are in fact a threat.

Rehabilitation

Rehabilitation, like incapacitation, focuses on preventing crime. While incapacitation

makes it physically impossible for the potential offender to act, rehabilitative approaches

seek to change attitudes so that potential offenders will not desire to commit crimes in the

future. In the context of terrorism, then, rehabilitation means eliminating the potential

terrorist’s desire to commit terrorist acts.

Hence, rehabilitation refers not simply to efforts to change the values and actions of

particular offenders, but also to structural approaches that seek to shape public life and

values. In dealing with ordinary crime, it is possible to seek to rehabilitate individual

offenders. Alternately, or in addition, it is also possible to provide education, economic

opportunity, substance abuse programs, and mental health treatment as a way to reduce

the likelihood that people will want to commit crimes. Similarly, in the context of terror-

ism, rehabilitation should be understood not only in terms of convincing former terrorists

of the error of their ways, but also in terms of changing societal conditions that give rise to

terrorist violence.

Although there has been much rhetoric about preventing terrorism, little attention has

been paid to rehabilitation as a preventive strategy. Some lip service has been given to

the notion of winning the hearts and minds of the people in those societies from which

terrorists most frequently spring. However, little money has followed the rhetoric. Instead,

the primary preventive tactic has been incapacitation.

In theory, it should be possible to pursue incapacitation and rehabilitation simultane-

ously. In practice, the methods used to incapacitate have undermined the efforts to con-

vince potential terrorists not to engage in terrorism. While holding suspected terrorists

indefinitely in Guantanamo may successfully incapacitate them, it also fans the sort of

hatred towards the United States that breeds further terrorism. Abuse of detainees is

particularly damaging. In determining the overall preventive effect of detentions, then,

the benefits of incapacitation, but also the costs to our rehabilitative goals.

Deterrence

The theory of deterrence assumes that potential offenders desire to commit crimes, but

are too afraid to do so because the risk of getting caught is too great or the consequences of

getting caught are too severe. In other words, potential offenders undertake a two-part

calculation, weighing the gravity of the consequences, and the likelihood of getting

caught. Thus, deterrence only works against individuals who care about the likelihood

and consequences of getting caught.

Preventing terrorism is cumbersome, particularly if the consequences of succeeding in

one’s terrorist act are more severe than the consequences of being apprehended. The threat

of life imprisonment, or even the death penalty, is unlikely to be a significant constraint
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when a terrorist is already planning to commit suicide. Of course some potential terrorists

may be scared off by the threat of sanctions. But where potential terrorists are willing to

die for their cause, there are few sanctions that one can attach to terrorist acts which could

be effective deterrents.

Of course deterrence is based not just on the consequences of getting caught, but also on

the likelihood of capture. Increasing the risk of apprehension may have some deterrent

value since terrorists, though they may not care about the consequences of getting caught,

presumably do care about successfully executing their plots. For example, punishing

airplane bombings with the death penalty will presumably matter little to the suicide

bomber who intends to go down with the plane. However, beefing up security at airports

might be a deterrent, since prospective bombers are more likely to be captured before they

can bring down an aircraft, and may therefore abandon their plans. After all, suicide

bombers likely act with a view to a glorious martyrdom, not to dishonorable failure and

anonymous imprisonment. Measures designed to increase the risk of apprehension, and

hence the rate of deterrence, can also be understood as a form of incapacitation. By

screening passengers, inspecting cargo, and monitoring the internet we seek to make it

more difficult for potential terrorists successfully to complete their plots.

The problem with strategies that focus on increasing the risk of apprehension is that it is

not possible to ensure that every terrorist will get caught or every plot will be foiled. In the

context of ordinary crime, we can make it more difficult to commit crime, but we cannot

make it impossible to commit crime. It is possible to catch some criminals, but we cannot

catch all of them. We should recognize that the same is true of terror.

Communication

Finally, an important goal in responding to terrorism is to communicate that such con-

duct is utterly wrong. Terrorism violates our fundamental moral code and, unless

addressed, will weaken that code. We need a way to express our shared moral outrage,

and thereby strengthen and reaffirm the norms of social life. Both a war framework, in

which terrorists are enemies, and a crime framework, in which terrorists are criminals,

allow us to express outrage. However, the paradigm we choose fundamentally shapes

our own thinking, as well as the message that we communicate to others.

By criminalizing terrorist conduct, we communicate how very wrong we think it is.

There is no safe harbor for those who would strike at military targets or those who merely

provide support, but are not directly involved in attacks. Treating terrorism as crime also

focuses our attention on the individual, and reminds us that punishment is only appropri-

ate after an individualized determination of guilt. And if we want to determine individual

culpability, we have to provide due process.

By contrast, the analogy of terrorism to war shifts our focus away from the individual,

towards the idea of societies in struggle. That concept, in turn, suggests a cultural war,

and encourages us to demonize the religion and people that have become associated with

terrorism in the public mind. Moreover, if our paradigm does not focus on the individual,

it is easier to argue that the individual does not deserve a real trial, and is merely a name-

less enemy combatant who can be detained until the war is over, whenever that might be.

The analogy to war suggests that the measures taken are extraordinary ones, and they will

be abandoned when the war is over. But the fight against terrorism is not like a traditional

battle where you fight, win, and go home.

The framework of war also suggests that terrorism involves attacks by outsiders, by a

foreign enemy. As the case of Timothy McVeigh shows, however, the use of terrorist
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methods to make political points is not limited to foreigners, much less to al Qaeda.

Despite the similarities between domestic and foreign terrorism, we treat the two

completely differently. Alleged domestic terrorists are criminal defendants who receive

due process. Alleged foreign terrorists are enemy combatants who do not. Treating natives

and nonnatives differently contradicts a prime criminal law principle, which is that all

persons deserve the same basic set of procedural rights, regardless of citizenship. Once

we shift to a war paradigm, how much due process a suspect receives depends not on

the person’s acts, but on the person’s country of origin.

This distinction between foreign and native terrorists is breaking down, however,

because some of our alleged enemies, like Yaser Hamdi and Jose Padilla, are U.S. citizens.

The Bush administration has contended that even they can be denied the protections of the

criminal law in the war on terrorism. This means that how much due process an alleged

terrorist gets depends neither on the person’s acts, nor on the person’s citizenship, but

rather on the person’s beliefs. An individual, who blows up buildings because he or she

is a white supremacist, gets the protections of the criminal law. An individual, who blows

up buildings because he or she is an al Qaeda sympathizer, does not.

CONCLUSIONS

Although the Bush administration insisted that we are at war, the administration has not

applied the military paradigm consistently. The very notion of war is that it is a form of

legitimate violence in pursuit of political goals. If our opponents’ violence is never legiti-

mate and if there are no lawful combatants on the other side, how can we be at war? There

is something disingenuous not only about claiming that we are at war, but also asserting

that all of our opponents are unlawful combatants because they are not fighting in a war,

as defined under the Geneva Conventions.

Certain international conflicts related to terrorism—such as the war in Afghanistan—

can legitimately be described as war. After all, the fighting in Afghanistan was a

state-on-state conflict. However, just because criminal justice concerns motivate us to go

to war, that does not mean that those criminal justice concerns themselves transmogrify

into a war. For example, if the United States went to war with a country for harboring

the ring leaders of a drug cartel, that would not turn all of those involved in the war

on drugs into enemy combatants subject to indefinite detention until we win the

never-ending war on drugs. Similarly, the fact that the administration fought a war in

Afghanistan because the Taliban was giving sanctuary to a criminal organization, namely

al Qaeda, does not turn the conflict with al Qaeda itself into a war. One should not elide

the conflict in Afghanistan, which was a war, with the struggle against terrorism, which

is not.

Once we understand terrorism as crime, we can adopt the lessons we have learned from

the war on crime. With terrorism, as with ordinary crime, there is a balance to be struck

between public safety and other values. There would be less ordinary crime if we installed

government cameras in every home or if we gave every criminal suspect a life sentence

without trial. But we recognize that preventing crime is the only one value in a free

society, and that we must balance that goal both against the rights of law-abiding citizens

and against the rights of suspects. In the context of terrorism, we have to strike a similar

balance. Preventing terrorism, like preventing other crimes, is the only one value in a free

society, and therefore we must balance that goal, both against the rights of law-abiding

citizens and against the rights of alleged terrorists.
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The analogy between war and terror shifts our attention away from this balancing

act towards the goal of winning. This effort to win is then used as a consequentialist

paradigm, to justify actions that are completely unacceptable under a criminal justice

framework, such as indefinite detention of unlawful combatants, which is effectively a life

sentence without trial. Instead of trying to win a nonwinnable war at all costs—a strategy

which erodes the very democracy we seek to protect—we should jettison the war frame-

work. We should recognize terrorism for what it is: a particularly dangerous and complex

form of crime. And we should respond to this threat accordingly, with the tools that the

well-developed criminal justice framework provides.

NOTES

1. A wide range of terrorist activities are criminalized under US law. See, e.g., 18 U.S.C. §2381

(2000) (treason); 18 U.S.C. §32 (2000) (destruction of aircraft or aircraft facilities); 18 U.S.C. §2332

(a) (2000) (use of weapons of mass destruction); 18 U.S.C. §2332(b) (2000) (acts of terrorism tran-

scending national boundaries); 18 U.S.C. §2339A (2000) (providing materials support to terrorists); 18

U.S.C. §2339B (2000) (providing material support to certain terrorist organizations); 18 U.S.C. §2382

(2000) (misprision of treason); 18 U.S.C. §2383 (2000) (rebellion or insurrection); 18 U.S.C. §2384

(2000) (seditious conspiracy); 18 U.S.C. §2390 (2000) (enlistment to serve in armed hostility against

the United States); 50 U.S.C. §1705(b) (2000) (prohibiting, under 31 C.F.R. §595.204 (2000), the

“making or receiving of any contribution of funds, goods, or services” to terrorists.)

2. Human rights activists and scholars have expressed their concern about the doubtful legality of

the illegal combatant status, accorded to alleged terrorists in Guantanamo Bay and other detention

facilities during the war on terror. The detentions have allegedly been based on the individuals’

dangerousness, rather than on an interim or definitive determination of their responsibility for

wrongdoings. See Christopher Wilke, “War vs. Justice: Terrorism Cases, Enemy Combatants, and

Political Justice in U.S. Courts,” Politics and Society 33, no. 4 (December 2005): 637–70.
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1949, United States Treaties and Other International Agreements 6, 3316 (“POWConvention”); and

the “Fourth Geneva Convention Relative to the Protection of Civilian Persons in Time of War,”

August 12, 1949, United States Treaties and Other International Agreements 6, 3516 (“Civilian

Convention”).

4. The Bush administration has taken advantage of the difficulty of interpreting the aforemen-
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of POW Status,” Harvard International Law Journal 45 (2004): 367 (hereinafter cited as Jinks);

Neil McDonald and Scott Sullivan, Note, “Rational Interpretation in Irrational Times: The Third

Geneva Convention and the War on Terror,” Harvard International Law Journal 44 (2003): 301.

5. For example, during the Second World War, individual soldiers—unless they committed

atrocities or otherwise violated the laws of war—were combatants entitled to use violence against

opposing forces and were entitled to prisoner of war status if captured. While Nazi leaders were tried

at Nuremberg for the atrocities committed by the German regime, ordinary German soldiers were

not. Captured German soldiers were just as much prisoners of war as captured American ones.

6. For a discussion of the theoretical justifications for the combatant’s privilege, see Christopher

Kutz, “The Difference Uniforms Make: Collective Violence in Criminal Law and War,” Philosophy

& Public Affairs 33, no. 2 (2005): 148.

7. This is plausible, but nonetheless questionable. After all, the notion that German conscripts in

World War II could not be held criminally accountable for fighting on behalf of an evil regime while

al Qaeda soldiers can, reflects in part the fact that al Qaeda members actively choose to join the bat-

tle to achieve the political goals of a nonstate entity, while German soldiers simply participated,

whether willingly or unwillingly, in a war on behalf of the country to which they belonged. While

the question of individual choice suggests that al Qaeda members are more like criminals than

soldiers, it also suggests that Taliban affiliates are more like soldiers than criminals.
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8. Common Article 2 of the Geneva Conventions provides: “In addition to the provisions which

shall be implemented in peace time, the present Convention shall apply to all cases of declared war

or of any other armed conflict which may arise between two or more of the High Contracting Parties,

even if the state of war is not recognized by one of them. The Convention shall also apply to all cases

of partial or total occupation of the territory of a High Contracting Party, even if the said occupation

meets with no armed resistance. Although one of the Powers in conflict may not be a party to the
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tions. They shall furthermore be bound by the Convention in relation to the said Power, if the latter

accepts and applies the provisions thereof,” “Geneva Conventions,” 1949, common art. 2.
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Contemporary Conflict and the Legal Construction of War,” Columbia Journal of Transnational

Law 43 (2004): 1 (“Berman”). In fact, although the Geneva Conventions also have some applicability

to intrastate conflict, the conflict with al Qaeda is not a civil war.

10. Of course, U.S. citizens who support enemy forces might still be guilty of treason under

domestic law.

11. As Justice Stevens pointed out in rejecting the administration’s contention that Hamdi could

be tried before a military commission, “[a]t a minimum the Government must wake a substantial

showing that the crime for which it seeks to try a defendant by military commission is acknowledged

to be an offense against the law of war” Hamdan v. Rumsfeld.
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government as a basis for Hamdi’s detention (See “Declaration of Michael Mobbs,” in Hamdi v.

Rumsfeld, 542 U.S. 507 (2004) (hereinafter cited as Hamdi)).

13. Hamdi, of course, was a U.S. citizen, which would make support of a foreign military organi-

zation potentially treasonous. But there are presumably many noncitizens held at Guantanamo who,

like Hamdi, did little more than affiliate with the Taliban and receive weapons training.

14. The Geneva POW Convention states: “Should any doubt arise as to whether persons, having

committed a belligerent act and having fallen into the hands of the enemy, belong to any of the cat-

egories enumerated in Article 4, such persons shall enjoy the protection of the present Convention

until such time as their status has been determined by a competent tribunal.” “POW Convention,”

art. 5. In addition, Paragraph 2 of Article 45 of Protocol 1 to the treaty, states: “If a person who

has fallen into the power of an adverse Party is not held as a prisoner of war and is to be tried by that
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Law of Armed Conflict: Religion and Armed
Conflict





CHAPTER 10

Legitimacy and Authority in Islamic
Discussions of ‘‘Martyrdom Operations’’/
‘‘Suicide Bombings’’

A. KEVIN REINHART

The American invasion of Iraq and related Iraqi resistance offer an occasion to reflect on

the forms of Islam triggered in part as response. Among the most demoralizing practices

in Iraq have been the “martyrdom operations”/“suicide bombings.” But the Iraqi resis-

tance only took over these preexisting practices from Palestinian, Lebanese, and

Singhalese dissident movements. Intra-Muslim discussions of this and other issues give

us a point from which to understand not only the epistemology of traditional Islamic

law, but also the novel debates regarding the justification of these practices. This kind of

discourse arises as Muslims try to determine what authority and which forms of argument

are morally and religiously persuasive in the contemporary world.

In the late twentieth and early twenty-first (Christian) centuries, Muslims refer to the

idea of traditional authority but a kind of Protestantization of Islam has in fact taken place

that gives individual Muslims the belief that they are competent to decide complicated

issues of conscience and practice. We will illustrate the nature of Islamic law and its

contemporary changes by viewing these through the lens of debates about the legitimacy

of “suicide bombings”/“martyrdom operations.” Particularly in the work of al-Qaradāwı̄,

it becomes clear that the motivations to suicide attacks are more nationalist than religious.

HYPOTHETICALS

As background, three scholars of religious studies, specialists in the Christian, Jewish,

and Islamic traditions, were provided with a set of hypotheticals and asked how “their

tradition” would respond to them. I want to use the issues raised by the posing of this prob-

lem to examine important issues of authority and legitimation in contemporary Islam.

To determine “the Islamic position” on these hypotheticals, I turned, as both Muslim

and non-Muslim scholars do, first to a set of secondary works, mostly products of what

I would call the “Muslim academy,” that is, a set of Muslim scholars who have written

articles within the body of the Western academic literature following the form of normal

academic scholarship. I also examined non-Muslim academic discussions of these issues



in the scholarly literature. And, like both of the sorts of scholars described above, I turned

to the premodern works of Islamic law (fiqh) to determine what had been the legal consen-

sus of the great scholars of the past who continue to influence Muslim thought today. This

is the standard procedure when attempting to determine “what Muslims think” about some

particular issue.1 Here is then a brief response to the hypotheticals.

(A) Consider the problem of permissible interrogation and the border with torture (the

classic problem is whether torture is permissible for a terrorist who knows where the tick-

ing time bomb is located; and does generally proscribed torture goes beyond the physical

infliction of pain).

Though one might get to permission to torture under the heading of public weal (masla-

h
˙
ah), or under the principle of “removal of harm,” torture is strongly condemned in fiqh

jurisprudence, first as an act of cruelty, but secondly as a form of coercion (ikrāhah).2 All

judicial acts, including confession, made under coercive duress are invalid.3 Moreover,

unless there was absolute certainty that the person under interrogation had the knowledge

sought, the judicial officer would risk a severe retribution in this world and the next if he

were inflicting harm wrongly.4 Tort action would, in theory, be the right of the wrongly

tortured person.

(B) The conflict inherent in protected facilities under the law of war, like mosques,

which are sought out in Iraq for fighting positions by insurgents both for public relations

effects and because of genuine religious feelings.

In the nature of things, Islamic law does not apply to enemy forces, and most agree that

it does not even address non-Muslims. 5 Moreover, the mosque is not a “sacred place” in

Islamic law. Instead, it is a place whose ritual purity is guaranteed. So, theoretically, using

a mosque as a staging area is no worse than using a house.6 But the sentiments of Muslims

may differ from the rules expressed in law. Using a mosque might be perceived as deroga-

tion or insult, and insulting the religion is perceived as an actionable offense.

(C) The civil liberties quandary of arresting 3000 innocent Arab-Americans willy-nilly

to maybe catch perhaps thirty truly dangerous “terrorists.”

Is this hostage-taking, kidnapping, collective punishment, preventative detention, or

simply the indifference of the state of the plight of other humans? There is considerable

debate on “preventative detention.”7 Some jurists ban it altogether, some approve it reluc-

tantly, some allow certain classes of people to be detained when there is evidence that leads

to suspicion of them, but they require more evidence for confining their betters.8 Insofar as it

is a kind of punishment of those not adjudged guilty, it violates the presumption of innocence

(barā’at al-dhimmiyyah) that is one of the basic principles (qawā‘id) of Islamic jurispru-

dence.9 To judge this case, a much fuller picture of the circumstances would be needed.

(D) The apparent practice of detaining noncombatant family members to procure the

surrender of insurgents (argued to be a denial of support but appears as if it is hostage

taking).

This would seem to fall under the last portion of the paragraph above. Unless the family

is involved in a wrongful act directly, they are presumed innocent of blame and any sort of

punishment is wrongful (a tort in legal terminology).

(E) The problem of destruction of houses and livelihoods, such as fruit groves, beyond

the bounds of military necessity (which looks like a reprisal in traditional legal terms).

The Islamic legal tradition pulls in two directions on this question. On the one hand, it

affirms the absolute ownership by the Muslim ruler (on behalf of Muslims) of the property

of those conquered by force. As such, the ruler may dispose of the property he holds as he

sees fit. That would include destroying it.10
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On the other hand, what we might call the empathetic or pragmatic side of Islamic juris-

prudence condemns wanton destruction of palm trees, for example, as an act of profligacy

and cruelty. So, according to some jurists, destruction of fruit-bearing trees and cattle, and

even the destruction of buildings is explicitly prohibited unless there is need to deprive the

enemy of support.11 Here is a clear case where the “what does Islam say about X” question

is inappropriate. Moreover, even a jurist who belonged to a school that adhered to one

position or another would have to know about particular circumstances before he could

rule.

(F) Proportionality of force problems (targeting law and asymmetry in legal terms,

collateral damage, etc.).

One might find reference to this problem under the general problem of defense against

assault. One defends with the least force possible (al-ashal). In other words, “if you know

that he is repelled by shouting he may not strike him.”12

(G) A “civilian” suicide bomber attacking noncombatants or soldiers.

The entire question of “suicide bombers”/“self-sacrificing martyrs” has aroused consid-

erable discussion. There is no doubt that traditional sources condemn suicide unequivo-

cally. Moreover, a reckless or hopeless act of war is similarly condemned by many of

the premodern sources.13 Many contemporary apologists for the bombers/martyrs (some

of them quite authoritative) have recast the argument in such a way as to permit suicidal

attacks.14 We will present this discussion much more extensively below. We should note,

however, that as many Muslims of many different ideological convictions argue that

suicide bombing and all forms of terrorism are “incompatible with Islam.” It is my

argument that their declaration is an important Islamic datum that we must take seriously.

(H) General questions of harms resulting from war as they affect noncombatants versus

combatants.

John Kelsay has made the argument that there is no real Islamic theory of noncombatant

protection in the sources he uses.15 The most often-cited proof text in this context is the

hadı̄th “They are from them,” referring to dependents of those Arabs who were enemies

of the early Islamic community. It is clear that unintentional killing of noncombatants is

acceptable in a siege. And insofar as the women and children of enemy combatants in

classical law are property, that property becomes the property of Muslims and may be

destroyed. This dehumanizing tendency in the law is believed to be subordinated to a

command not to execute captives.16

THE TRADITION

In Islamic terms, when we consider information of the sort cited above in conjunction

with the hypotheticals, what do we actually have? The answer is: nothing very significant.

To understand why, we need to consider something of the legal and moral epistemology

that constitutes what we call Islamic law. It should be obvious that for the academic study

of Islam it is impossible to define “the” Islamic position on anything. No tradition that is

1400 years old, and is more truly a global religion than any other, could be anything other

than diverse. Hence, sentences that begin with “Islam says,” “Islam requires,” and the like

are dubious unless the enterprise is explicitly theological.

For political and religious elites, the aspiration to arrive at definitive Islamic positions

has been embodied in the commitment to a scriptural corpus of Arabic books: the Qur’ān,

and an enormous collection—also in Arabic—of anecdotes recording the prophet

Muh
˙
ammad’s sayings, deeds, and observances—the h

˙
adith. The body of (humanly
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determined) normative action derived from these two sources—understood to be episte-

mologically probable, but not certain—is what is referred to as Islamic law (fiqh).17 It is

obvious that Islamic law will be diverse and far from monolithic. This is particularly the

case because Islamic legal reasoning is casuistic in the strict sense of the word. Islamic

legal scholars reason from cases to cases, using diverse and often conflicting sources such

that each source of moral knowledge is invoked proportionally against the others. Legal

judgment is not just the determination of facts, but the assessment of legal and moral

resources for judgment, and the application of them in the appropriate manner.18

Most importantly, the scholar asks about the circumstances of the act under considera-

tion—who, what, where, why, when, by what means, how much, are asked. In strict prac-

tice, legal scholars cannot discuss the question of, say, abortion, or torture, except in the

most vague and unhelpful way—as a preliminary sorting tool perhaps, or to help establish

a pattern as an exercise to train the jurist or the individual conscience. Real ‘ulamā’ cannot

move directly from a position on “torture” to a consideration of American interrogation

techniques without asking about these particulars and without factoring them into the

answer. The Islamic law books that academics and others consult to determine “the

Islamic ruling” on some issue are just a kind of exercise—they are real cases stripped of

their particulars—but it is only the particular case with all their variants and differences

that matters.19 In the end, the Sunnı̄ Muslim casuist offers certainty only that his method

is correct—the result of his reasoning is only probable. This epistemological humility is

signified—even in the most assertive works of someone like Ibn Taymiyyah—in a

concluding formula to a fatwá (that is, an authoritative legal finding), with a phrase such

as “And God knows better,” or “we rely upon God.”

ISLAM AS A FIELD OF DISCOURSE

In fact, a serious response to the question “what is Islam’s position, Judaism’s position,

the Christian position on something” is not so much a definitive answer to the question as

it is proof that there are many contested answers to the question. A case in point is the

issue of (the nomenclature is contested) “suicide bombing” or “martyrdom operations,”

or “self-sacrificing operations.” As we shall see, there are many different answers to the

question of whether such acts are permitted. But more instructive than the answers to these

questions are the media through which they are answered. The diverse answers, sources

for answers, and above all the diversity of those who believe themselves qualified to

answer, tell us a number of important things about the present moment in Islam’s history,

in particular the contested state of authority and legitimacy within the tradition.

Suicide bombings and other means of warfare are a particularly good lens through

which to examine these questions because violence in particular seems to require legiti-

mation. It is not enough that the actor be convinced that his/her act is legitimate. People

realize that violent acts done with only individual sanction are indistinguishable from

either crime or madness. Suicide bombing, with its particular intensity—wherein the actor

destroys himself in the act of executing others—seems in particular to provoke discussion

and to require some sort of public sanction.20

The arena of legitimation for these self-killings is not solely Islamic, but by far, the

most important discourse comes from within various Islamic traditions. This is partly the

fruit of a campaign against liberalism in Islamdom that persuaded many Muslims that the

liberal tradition—whether Smith and Ricardo, or Kant and Hume, was alien to Muslims.21

It is also the fruit of the recognition that in many respects the thought of Western
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philosophers is grounded—more than they acknowledge—in particular cultural values and

procedures whose roots often enough are clearly Christian. Nationalism might seem to be a

competitor with “Islam” as a source of values but it is fair to say that, since 1967, national-

ism per se has largely been discredited, though it remains a force underestimated and

perhaps under-articulated, in places like Iran, Palestine, Egypt, Pakistan, or Bangladesh.

As Hourani said “Nationalism is not a system of thought; it is a single idea which does

not suffice by itself to order the whole life of society. But it is a potent idea, one of

those which serves as centers of attraction to others.”22 Nationalism is not an ethic but a

sentiment like honor or revenge. So, in a way that is not the case for most Christians and

I would guess, most Jews, the religious tradition is the only game in town for Muslims.

An American soldier going to war is constrained by the Military Code of Conduct and

his or her training in the various Conventions which—at least until recently—the United

States followed. He does not consider, say, Thomas Aquinas on the definition of a “just

war,” so, why would any discussion of the classical Islamic sources be relevant to an

understanding of Muslim insurgents’ behavior?

First, it has to be said that, in an important way, it is not. Muslim fighters are for the

most part no more able to read al-Sarakhsı̄ or Ibn Rushd, than an American solider is able

to read Summa Contra Gentiles in the original Latin. It is much too readily assumed that

the use of terms like jihād means that Muslims are acting from timeless Muslim urges

governed by ancient law books.23 Yet no actor and no state, including Iran, and Saudi

Arabia, moves directly from the fiqh book to state practice—and there is a sense in which

the endeavor to find classical legal explanations for the acts of contemporary Muslims is

antiquarian, if not Orientalist, in both the descriptive and pejorative sense of the word.

Nonetheless, the combination of the social and the violent nature of war seems to

require legitimacy and legitimation from a source outside the merely legal. While some

in America have contented themselves with simple pieties and references to good and evil,

others have inquired both formally and informally into the ways in which, for example,

the American–Afghan War, or the Iraq war might be justified. Both the formal and the

informal American justifications appealed not only to religious texts—Biblical or other

theological works— but also to a tradition of moral reasoning that is either complemen-

tary or alternative—Kantian, Utilitarian, and so forth.24

Similarly in Islamdom, the populace has in questions of war and violence sought to

determine the legitimacy of some particular path of resistance or attack, retaliation, or

expansion. Indeed, Robert Pape has argued that suicide bombing, in particular, requires

legitimation, and that religion can be particularly effective at it.25 While many Muslim

intellectuals, particularly outside the Arab world, are familiar with and are engaged with

the world of European philosophy—Habermas and Marx, even Dilthey and Austin—and

such works are found relatively easily in Turkey or Iran, for instance, there nonetheless

seems to be a popular conviction that the answer to moral questions must somehow be

grounded in the rhetoric of Islam. This is partly simply a question of popularly perceived

authenticity: the Persian Ibn Sina is “ours” to Arabs in a way that Camus—a native of

Algeria—is not. The adjective “European” or “French,” or “American” increasingly alien-

ates the Muslim public from a discourse that is popularly linked to the domination of

colonialism and neocolonialism. In addition, the discourse of European philosophy is far

more European and Christian than its practitioners recognize or admit. Hence, particularly

in the last two decades, the public discourse of legitimation and justification—whether in

the realm of personal morality or political action—has appealed to the Islamic tradition or

some understanding of it.
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It is not that hoi polloi are diving into arcane fiqh works. As we will see, the appeal to

fiqh, theology and the commentarial literature is largely delegated to experts or appeals

to sentiments believed to be derived from the classics of Islamic religious literature. The

appearance of the Internet has facilitated the influence of official muftı̄s like Shaykh

‘Abdal‘azı̄z al-Shaykh in Arabia, al-T
˙
ant
˙
āwı̄ of the Azhar in Egypt. However, it is

inescapable that Muslims are appealing to “Islam” as a source of knowledge and guidance

in domains where Islam would not have been evoked 50 years ago.

NEW DEVELOPMENTS IN MUSLIM MORAL DISCOURSE

It might be argued that “Islam” has resumed the role it had before colonialism as the

primary discourse through which Muslims understood themselves and their society.

It would be a mistake, however, not to recognize the novelty of contemporary Muslims’

appeal to their tradition, because it is for the most part very untraditional in form as well

as in content. To begin with, the actors opining about “what Islam requires” are very much

different from what was the case in the nineteenth century. Then it was state-recognized

scholars, for the most part, speaking from state-recognized positions in madrasahs, or

from within the state bureaucracy: a shaykh al-Islam, or a chief muftı̄, perhaps. Yet now

there are at least three sets of actors producing Muslim opinion on, for example, suicide

bombing.

The Muslim Academy

The first of these actors is a newly developed “Muslim academy.” These are university

scholars and other teachers who master at least some of the premodern sources, but who

are also in dialog in one way or another with the global academy and concepts common

to it: the prisoner’s dilemma, human rights concepts, and concepts of law that are

standard in most Islamic countries’ jurisprudence and that are shared with Continental

Law or Anglo-American common law.26 They write books, publish sets of collected

articles, and are employed in universities, think-tanks and even at newspapers and

journals. Their qualification to speak is usually an academic credential combined with a

commitment that comes to be recognized as expertise. The sources cited above in the

discussion of the conference’s legal hypotheticals are mostly from members of this

Muslim academy.

Islamic ‘‘Protestantism’’

The second actor creating Muslim opinion is the involved Muslim laity. The inclusion

of the laity here points to a notable development that we might call the Protestantization

of fatwá-culture.27 In this aspect of Islamic discourse, we see various Muslims—doctors,

businesspeople, and even a civil engineer last seen in Tora Bora—opine on matters of

Islamic law and conduct. These actors cite mostly Muslim Scriptures—hadı̄th of the

Prophet (often in translation) and Qur’an (often translated as well) or the works of Ibn

Taymiyyah, Mawdudi, and Qutb. Often, there are references to what might be called

“deductive Islamic principles” such as “the spirit of Islam,” “Islam is a religion of peace,”

“Islam treats all believers equally,” or “Islam is a religion of liberation,” for example.

As an instance of this Protestantization of Islam, consider the following news-group

exchange from soc.religion.islam which I quote at length to capture the flavor of the newer

Islamic discourse:
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(1) From: J.G. Moore

Date: Thurs, Jun 7 2001 8:14 am

Groups: soc.religion.islam

Apologies for posting before a suitable period of reading, but I have a relatively simple

question. As I understand it, Islam teaches that soldiers killed in battle go immediately to a

special sort of Paradise. Is this also applicable to suicides who believe they are participating

in some sort of righteous battle? What is the Islamic position on suicide in general? Thank

you for your attention.

(2) From: HJ—

Date: Sat, Jun 9 2001 3:29 pm

Groups: soc.religion.islam

J.G. Moore wrote [the question is quoted]

Suicide is categorically forbidden in Islam, but a self-sacrificing soldier is not considered a

suicide. The basic difference is intention and, in Islam, actions are only judged according to

intentions.

Hajj Gibril

(3) From: ziphyre—

Date: Sat, Jun 9 2001 3:47 pm

Groups: soc.religion.islam

First of all, please do excuse my English . . .Suicide is one of the most important sins in

Islam like any other religion. Any kind of suicide is unacceptable. Islam teaches that soldiers

killed in battle go immediately to a special sort of Paradise. Most people do not understand

that there is no strict rules like this, the most important thing is God knows everything, and

He is the only one who will judge . . .
(4) From: Fred—

Date: Wed, Jun 13 2001 10:50 am

Groups: soc.religion.islam

Hi all, Regarding suicide I have here two examples: (1) The person who bombed himself

two weeks ago in Israel killing more than 20 young people. (2) A person who suffer a cureless

disease who kill himself just to stop the pain and suffer. Is it fair to consider the first person as

a great man or a hero while considering the second one as a coward or damned person? Is

Allah going to reward the first person for killing other people? Is Allah going to punish the

second one because he just didn’t afford the pain?

(5) From: HA—

Date: Wed, Jun 13 2001 11:09 pm Email: [deleted]

Hi there, Before I say anything, I’d like to point out that everyone is individually judged

by Allah for their actions. 1—You’d need to look at the intentions of the suicide bomber.

Seeing as he specifically targeted civilians, I get the feeling that his intentions of deliberate

murder will be punished rather than his suicide, which he would have believed was in the

cause of Islam. 2—It is not our right to end our lives without just cause. Pain can be [borne],

unless of course you’re in a Russian concentration camp.

And a later exchange:

(6) From: vminai—

Date: Thurs, Jun 7 2001 7:23 am

Anjum” wrote: In the Name of Allah, The Beneficent, The Merciful AsSalaamu ‘alaikum

Wa Alaykum AsSalam. Can you tell me if these suicide bombings to kill CIVILIANS is

Islamic?

Yes and no. Should we advocate and support them? I doubt it very much. Should we

apologize for them? I don’t think . . .
(If you have time, you should also read an article titled “banAo aur bigAR” by

Maudududi).
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Quran repeatedly asserts that Allah(SWT) Abhors fasAd (corruption), and mufsideen.

Apparently there is a very good reason for it. Namely that it creates even more violence and

fasAd, and before long the situation gets out of hand.

Allah(SWT) Knows Best, but it seems that such is His Law. Like water, if heated will

eventually boil.]

VA

(7) From: ibn ul-filibbeeni—

Date: Fri, Jun 8 2001 1:49 am

Can you tell me if these suicide bombings to kill CIVILIANS is Islamic?

the following fataawaa can be found @ http://www.fatwa-online.com in the worship

category, under jihaad. they were made by some of the top scholars

From amongst the hiyaat kibaar al-‘ulamaa of our era.

1) Attacking the enemy by blowing oneself up

Question: There are those who tie a magazine of explosives around their waist, then they

enter a government or residential building or a gathering of people either kuffaar or other than

them, then they blow themselves up, so what is the ruling regarding this? And is something

like this act considered an aspect of jihaad, and is the one doing so considered a shaheed

(martyr) or one who has committed suicide (muntahir)? . . .
(8) From: HJ—

Date: Wed, Jun 13 2001 11:00 am

As-Salamu ‘alaykum:

Some or most of the fatwas quoted by ibn ul-filibbeeni fail to define to satisfaction the act

of suicide as the intent to end one’s life without further motive, while the suicidal act of war is

primarily an attack against the enemy aiming at devastation in the latter’s ranks and morale,

in “accidental” (philosophically speaking) consequence of which one is certain to end one’s

physical life. Since, in Islam, actions count only according to intentions, it is inexcusable to

overlook the distinction. What is more, there are specific and explicit precedents in the Sunna,

while the Qur’ānic verses and hadı̄ths quoted by the objectors are out of place because they

only address wanton self-endangerment and self-destruction. This is why Shaykh Yusuf

al-Qaradāwı̄ brushed aside all the specious objections of certain Egyptian and Saudi muftis

and said that in most cases Muslims’ suicidal bombings are martyrdom or rather “the soul

of martyrdom” (‘ayn al-shahada) and Allah knows best. [sic]

Hajj Gibril . . .
(9) From: Surayya—

Date: Sun, Jun 17 2001 9:11 am Assalam’alaikum,

. . .The point was that, suicide aside, there are other prerequisites in the shariah that must

be satisfied as to the strategy militarily, the avoidance of civilian targets, and by whom gives

the order.

Which nobody has bothered to address. The last poster gave the impression that as long

as my intentions are for martyrdom, I can blow up who I like claiming it to be ‘aiming at

devastation in the latter’s ranks and morale’. And so any idiot can do what they like, blowing

themselves up when they like and at who they like, all claiming the role of martyrs. No that is

NOT Islam, but Arab culture and middle-east politics.

And all this comes from those who have no military training or background, which

only some muslims in certain areas of the muslim world have retained those muslim

military traditions. The Arabs are well known to have lost those traditions completely and

utterly.

In London we know first hand the mentality of those who plant bombs, whether its in cars

or on themselves, it makes no difference, claiming to be striking a blow against the British

government. The overwhelming public opinion is that they are murderous maniacs with no

regard for life, no-one buys their cowardly pathetic excuses.

Wa salam

sister Surayya
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(10) From: ABE—

Date: Sun, Jun 17 2001 11:47 pm

Groups: soc.religion.islam

Surayya wrote: In London we know first hand the mentality of those who plant bombs,

whether it is in cars or on themselves, it makes no difference, claiming to be striking a blow

against the British government. The over-whelming public opinion is that they are murderous

maniacs with no regard for life, no-one buys their cowardly pathetic excuses.

Military jihad, like all other Muslim activities, is a carefully organized and orderly activ-

ity. Modern Muslims have many more options in warfare than their ancestors had. Certainly,

they would have been amazed and appalled by tear gas, grenades, bombs, nuclear weapons,

biological warfare, missiles, etc., all assisted by remote-controlled, electronic technology.

Nevertheless, the teachings of the Prophet Muhammad (God’s grace and peace be on him)

show us that we are forbidden to use most of that terrible arsenal.

It is the consensus of the early scholars and most modern ones that “jihad must be waged

according to the same principles of justice and humanitarian concern that were observed by

the Prophet. He ordered Muslims to refrain from killing civilians, inflicting unnecessary

injury, creating unnecessary destruction, and killing by the use of fire. . . .In the modern

world, jihad continues to be a just struggle that does not countenance wanton murder and

destruction.”

The quoted passage in the preceding paragraph is from _Islamic Jihad: An Historical

Perspective_ by Jamilah Kolocotronis, American Trust Publications, 1990, ISBN 0-89259-

086-6 . . .
In 1985, terrorists claiming to be Muslims hijacked a TWA Boeing 727. They demanded

the release of Arab prisoners being held by Israel. Before a settlement was reached with the

help of Syria, the terrorists killed one of the passengers and brutalized the others, whom they

held prisoner on board the airplane for 16 days. At the very beginning of the incident, in an

editorial entitled “These Cowardly Acts”, the following comments appeared, in the _Arab

News_, 17 June 1985, Vol. X, No. 202, p.8: “In fact, this kind of violence, in which the world

media are witness to the brutalities of individuals purporting to act in the name of Palestinians

and Arabs . . .is the most artful way of maligning the noble objectives for which the Palestin-

ian people are struggling.”

—Peace to all who seek God’s face.

ABE

. . .
(11) From: DS—

Date: Thurs, Jun 21 2001 6:59 pm

Groups: soc.religion.islam

[But it is strange that they do it at civilian targets, like streets or buses, that display no

military strategy, except for killing civilians and annoying the enemy government into

further oppression and violence on civilian muslims.]

That’s not true sis! The majority of the martyrdom operations are carried out against

military targets. Few were carried out against settlers whom are either army reserves or army

personnel on their day off, read the facts and don’t just rely on TV pics. The prophet (pbuh)

used to order his army not cut a tree down, not to kill women, not to kill elderly people, not

to kill those who surrender their weapons. In the Israeli case, Israeli civilians (especially the

settlers) are heavily armed and pose danger to Palestinian civilians. People keep talking about

Israeli civilians and forget about the Palestinian civilians whom, for the past 50 years,

endured the worst living under a very atrocious military occupier. . . .I would expect more

sympathy from you for civilian Palestinians and not Israeli civilians. . . .
(12) From: ABE—

Date: Sat, Jun 23 2001 1:25 am

Groups: soc.religion.islam

[The majority of the martyrdom operations are carried out against military targets].
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The question of suicide bombings does not turn on the identity of the victims nor the

legitimate claims and aspirations of the perpetrators.

There are only two possible contexts in which these actions are carried out:

1. As a part of jihaad fii sabiil allah (righteous struggle in God’s way) or

2. As part of a non-Islamic political struggle over the ownership and hegemony over the

so-called “occupied territories”.

If the actions are part of a jihaad, they are wrong and contrary to the plain teachings and

practices of the Prophet Muhammad (God’s grace and peace be on him) and the Prophet’s

Companions (God be pleased with them). The use of fire as a weapon of war or punishment

of evil is reserved exclusively to Allah Most Mighty.

If the actions are part of a geopolitical war, then suicide bombings violate Allah’s

prohibition of suicide. And when such bombings are carried out in buses and against targets

where the identity of the victims cannot be reasonably known in advance or where the risk

of “collateral victims” is high, then those actions violate the general prohibition against

murder and gratuitous violence. In the sight of Allah Most Kind Most Merciful, the wrongful

homicide of a non-Muslim is just as sinful as the murder of a Muslim. In the Qur’an, God says

that if you kill one person it is as if you had killed all humanity and if you save the life of one

person it is as if you saved all humanity.

There is no difference in the sight of Allah between Israeli civilians and Palestinian

civilians or between Christian or Jewish or Muslim civilians. The only basis for distinction,

God says in the Qur‘an, is the degree of piety of a person.

. . .
ABE

(13) From: Surayya—

Date: Sun, Jun 24 2001 2:23 am

Groups: soc.religion.islam

Assalam’alaikum,

[DS writes: That’s not true sis! The majority of the martyrdom operations are carried out

against military targets. Few were carried out against settlers whom are either army reserves

or army personnel on their day off, read the facts and don’t just rely on TV pics. [sic]]

You cannot target army personnel on public streets or buses, where civilians are present.

What started off as military targets, is increasingly turning into indiscriminant targeting of

civilians.

Your excuses are nothing, it does not justify anything, even if they have a good track

record of targeting military personnel, how does that justify targeting a crowd of civilians just

to kill a couple of ordinary military personnel? . . .
Wa salam

sister Surayya

(14) From: DS—

Date: Mon, Jun 25 2001 11:09

Groups: soc.religion.islam

[Surayya wrote: You cannot target army personnel on public streets or buses, where

civilians are present. . . .
The muslims have still not addressed the shariah on this matter: ‘there are other

pre-requisites in the shariah that must be satisfied as to the strategy militarily, the avoidance

of civilian targets, and by whom gives the order.’ Otherwise anyone may target who they like,

when they like, and blow themselves up.]

You’re WRONG!!! Fatwas, one after another, have been published in the middle east and

the latest by Sheik Qardawy who confirms that the struggle in the land of Palestine is pure

Jihad without exceptions . . . . I tell you, you need to quit watching CNN..

(15) From: DS—

Date: Mon, Jun 25 2001 11:09 am

Groups: soc.religion.islam
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[ABE wrote: The question of suicide bombings does not turn on the identity of the victims

nor the legitimate claims and aspirations of the perpetrators.]

Excuse me sir but they are called “martyrdom operations” thank you very much! Both

Sheik Yusuf Qardawy and previously, Sheik Kishk gave fatwa in this regard. With all do

respect, you are not the Qardawy nor sheik Kishk. So, for you to utter such words would only

give me the reason not to respond to your response . . . .
(16) From: Surayya—

Date: Tues, Jul 3 2001 11:53 am

Groups: soc.religion.islam

[Assalam’alaikum,

DS writes

[Invaders]; are invaders! I don’t care what they wear!]

Well that’s the problem, its all about what you CARE, and not shariah. That is not Islam,

and we are discussing Islam and shariah.

Refer to shariah, not your personal whims or cares! . . .
[The muslims have still not addressed the shariah on this matter:

You’re WRONG!!!. Fatwas, one after another, have been published in the middle east and

the latest by Sheik Qardawy who confirms that the struggle in the land of Palestine is pure

Jihad without exceptions . . .I tell you, you need to quit watching CNN.]

Produce a fatwa that allows anyone to blow themselves up according to what I wrote, and

what you now claim that there are fatwas one after another that allow the opposite of this:

[‘there are other prerequisites in the shariah that must be satisfied as to the strategy

militarily, the avoidance of civilian targets, and by whom gives the order.’ Otherwise

anyone may target who they like, when they like, and blow themselves up.]

Produce a fatwa.

Afghanistan won its freedom, but they cleansed themselves of their own murdering

monsters, and they won their freedom quicker than your kind. They may have sunk to that

level of the enemy, but they did not stay at that level or remain content with being at that

level, despite being occupied and having suffered worse atrocities.

Learn from those who know better, and who have been there and done it.

Wa salam

sister Surayya

Each of the Muslims involved in this exchange believes himself or, notably, herself,

entitled to her opinion. There is no hand-off of the decision to some officially constituted

authority. When authority is invoked, it is invoked in the manner of casuistry. Various

authorities are weighed against each other with none categorically privileged (though

some assert the priority of one source or another). In (6), V directs the reader to an article

by the Pakistani Islamist Maududi, “if you have time;” in (7) Ibn al-Filibbeeni directs the

reader to a set of fatwas. Yet, Hajj Gibril in (8) brushes these fatwas aside and alludes to a

fatwa from another scholar—probably the fatwa of al-Qaradāwı̄ translated below—and to

one (less likely) from Shaykh Kishk.28 In (10), ABE refers to a product of the Muslim

academy—a work published in Indiana and to a newspaper article. Several refer or allude

to sharı̄‘ah as a general set of guidelines, rather than to a detailed set of prescriptions; the

sharı̄‘ah is understood as an injunction to avoid civilian targets (9); as requiring deference

to a military authority; as a proscription of fire as a weapon of war (10 and 12); as a

general prohibition of murder and gratuitous violence (13); as establishing the equiva-

lence of Muslim and non-Muslim lives (12); and the obligation not to sink to “the level

of the enemy” (10). Finally, these sharı̄‘ah rules blend into a set of ethical principles:

suicide is forbidden (2), actions are judged by intentions (2 and 5), God is the sole judge

(3), and corruption should be avoided because it causes more corruption (6).
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This kind of public argument constitutes a profound shift in Muslims’ ethical episte-

mology. The use of diverse sources and the disinclination to quote from the Scriptural

sources is notable. What is most radical however is the self-confident way in which these

Muslims feel free to opine about matters about which a century ago they had no right to an

opinion whatsoever. In these exchanges, several Muslims justify their position by refer-

ence to recognized Islamic experts. But, for the most part, they seem content that they

are equipped to recognize or define what “Islam requires” regarding the question of

martyrdom/suicide operations. The popularization, Protestantization, or even democrati-

zation of Islamic judgment is perhaps the single most significant change in contemporary

Islamic intellectual life.29

The Independent Magisterium

Despite the self-confidence of some Muslims, other Muslims in this exchange display a

yearning for an authority that can construct unity and certainty amidst the bewildering

number of opinions on any particular topic. This longing for intellectual order, together

with the discrediting of state-sanctioned religious establishments, has created an indepen-

dent magisterium whose authority comes from the learning of individual scholars and his

—and sometimes even her—reputation for probity and independence. These independent

‘ulamā’ propagate their messages from what might be thought of as think tanks (funded by

devoted donors) through a cascade of books and pamphlets and, increasingly, across the

Internet.

Among the foremost of these Sunnı̄ scholars is Yūsuf al-Qaradāwı̄, an Egyptian scholar

whose many books and pamphlets are found throughout Islamdom. He also has a very

active Web site and a popular program on the al-Jazeera television network. His fatwá

on “suicide-bombing” is much cited (including in the Internet discussions quoted above).

It is worth translating and analyzing because it is seen by many Muslims as both authori-

tative and persuasive; therefore, it is a good source with which to conclude our reflection

on authority and legitimacy in contemporary Islam.

We would expect a fatwá justifying the so-called Islamic suicide bombing to show the

hallmarks of the “Islamicness” of these acts. The usual tropes in journalistic accounts of

the suicide bombing culture include the houris that reward the martyrs, the “green birds”

in which their souls are transported immediately to heaven, and so forth. Yet this fatwá,

clearly directed against Muslim critics, justifies “self-martyrdom” in ways quite unex-

pected and so is worth a closer look.

Translation: al-Qaradāwı̄ on “Martyrdom Acts”

After the recent bomb attacks (tafjı̄rāt) that have taken place in Jerusalem, Tel Aviv, and

Ascalon, and the killing of the Zionists [in these attacks] as a result of martyrdom operations

that youth of the Islamic resistance movement Hamās have undertaken, many have asked

about the [moral] status of these operations that are called “suicide” [bombings]. Are they

considered “jihād in the path of God” or terrorism? Are these youth who slaughter30 them-

selves in these operations considered martyrs, or terrorists, because they kill themselves with

their own hands [through their own agency]? Are the deeds of these considered to belong to

the category of “cast by their own hands to ruin” of which the Qur’ān speaks when God says,

“Do not cast [yourself] by your own hands to ruin.”31

I want to say here [the following]: These operations are considered among the mightiest

(a‘z
˙
am) kinds of “jihād in the path of God.” It is the kind of permitted terror to which the

Qur‘ān points when God says “make ready for them all you can of force and tethered horses

that thereby you may terrify the enemy of God and your enemy.”32
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[7] To call these acts “suicide” is a mistake, an error—these are acts of heroic self-sacrifice

(‘amaliyāt fidā’iyyah) by means of “seeking martyrdom” (istishhād).33 These are as far as can

be from suicide, and one who undertakes it is as far as can be from the psyche of a suicide.

A suicide kills himself for himself whereas the mustashhid privileges sacrifice (or “victim-

hood”) (al-d
˙
ah
˙
iyah) on behalf of his religion and his nation (ummah) over himself. A suicide

is a person who gives up all hope for himself and the spirit of God (ruhu llāh) [that is in him.]

The warrior for the faith (mujāhid) is a person who has perfect hope in the spirit of God and

His mercy. The suicide rids [himself] of himself and his concerns by killing himself; the war-

rior for God attacks the enemies of God and his enemies with [this] novel weapon whose

power has been placed in the hands of the oppressed/down-trodden by which [he can] resist

the tyranny of the arrogant and the powerful (jabrūt al-aqwiyā’ al-mustakbirı̄n). The warrior

for God becomes a human bomb that explodes in a particular place at a particular time among

the enemies of God and the homeland (wat
˙
an) who stand powerless before this heroic martyr

who ransoms himself (bā‘ nafsahu) for God and puts his trust in Him, seeking to bear witness

[be a martyr] in the way of God.

These youth who defend their land—the land of Islam—and their religion and their honor

(‘ird
˙
ahum) and their religious community (ummatahum) are not suicides: they are the farthest

thing possible from a suicide. They are true martyrs, exerting their spirits willingly (rad
˙
ūn) in

the way of God. So long as their intention is toward God, and as long as they [8] are com-

pelled to this course by the terrorism (ar‘āt) of the enemies of God who persist in their enmity

and who are deluded by their power and the support of the Great Power that they have.

The matter is as the poet [al-Kumayt] said:

If there is nothing but the points of spears to be ridden, then there is nothing to do but ride

them. [If only weapons remain then one is forced to battle]. 34

They are not suicides; they are not terrorists; they are the resistance; it is the legitimate

[or licit or moral] resistance to those who have occupied their land and made them and their

families homeless and usurped what was theirs and confiscated their future and still practice

their enmity toward them. Their religion makes it is a duty on them to defend themselves

and does not permit them voluntarily to give up their homes which are part of the Abode of

Islam.

The action of these heroes is not considered “[those who] cast [themselves] by their own

hand to ruin” as some simple-minded people conceive it. It is rather a dangerous, moral,

praiseworthy act of jihād by which one intends to harm the enemy, to kill some of them, to

put fear in the hearts of the rest of them, and to encourage the Muslims against them.

Zionist society is a military society; its men and women are soldiers in the army; they may

be called up at any moment. If one kills a child or an old man [9] in this operation, it is unin-

tentional; it is a mistake, and has the status of compulsion of war [collateral

damage?] or a necessity that allows something otherwise forbidden.

Perhaps it would not be amiss if I quote here what other scholars have said in this regard

and what commentators have said about the verse “[those who] cast [themselves] by their

own hand to ruin.”35

[Here he quotes the Hanafı̄ al-Jas
˙
s
˙
ās
˙
(d. 981); the Mālikı̄ al-Qurt

˙
ubı̄ (d. 1272); the

Shāfi‘ı̄ al-Rāzı̄ (d. 1210), Ibn Kathı̄r (d.1373), al-T
˙
abarı̄ (d. 923) the H

˙
anbalı̄ Ibn

Taymiyyah (d. 1328), al-Shawkānı̄ (d. 1839) and Rashı̄d Rid
˙
ā’(d. 1935). ]

[21] What is to be understood [from these passages] is that the calculated licit danger by

which one hopes to terrify the enemy of God and our enemy and by which one seeks to aid the

Truth rather than to follow his passion is not “casting [themselves] by their own hand to ruin”

I believe that the truth [of the matter] has been made as clear as day and that these

[Qur‘ānic] phrases of condemnation refer entirely to the pretentious ones who attack these

youth—who have faith in their Lord Who has given them great guidance, who redeem

themselves for God and are killed in His way—[asserting] that they are suicides and “cast

[themselves] by their own hand to ruin”.
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They, if God wills, are of the rank of martyrs [now] with God; they are the vital element,

an expression of the vitality of the community (ummah), and its perseverance in resistance;

they are alive and deathless, and abiding without cease.

[22] All that we seek here is that these martyrdom-seeking acts take place after study and a

weighing of the positives and negatives. They ought to take place through collective reflec-

tion by the trustworthy36 Muslims. If they find good in proceeding, let them proceed and rely

upon God. And who relies upon God—God is Mighty and Wise.37

Trying to understand the logic of “martyrdom operations,” observers have “fetishized”

the Islamic component. It is clear that the majority of suicide attacks—at least before the

American invasion of Iraq—were not done by Muslims. The best study of the phenome-

non concludes that religion can be a language of motivation but the goals of suicide

bombers are not religious but, are instead national—the recovery of land perceived as

occupied from a country that has an elected form of government.38 Al-Qaradāwı̄’s fatwá

confirms this finding, and a careful reading of it can help us both to understand the

phenomenon itself and the role of Islamic rhetoric in mobilizing and justifying contempo-

rary political action.

Al-Qaradāwı̄ begins with a title that is usefully ambiguous: shar‘iyyah is the ordinary term

for “legitimate” or “legal.” It draws on the word for revelational morality (al-shar‘) yet it is

also a standard bureaucratic term that indicates licitness or state-sanctioned behavior.

The problematic issue of the essay would seem to be a religious one—are these people

martyrs? Is their activity properly called jihād? Yet the term shahı̄d is much broader than a

person killed in a religious struggle. The term’s use, even in Scriptural sources, is so broad

as to leave one scholar wondering uncomprehendingly who is not a martyr?39 That is the

point. The word has a scope much broader than the technically religious, so that it is akin

to the way the American press uses the word “hero” to describe every man or woman

serving in the armed forces, or the unfortunate men and woman who had the bad luck to

be aboard the hijacked planes or in the World Trade Center on September 11, 2001. The

term “victim” is not used to refer only, or mainly, to someone offered in a meaningful

religious sacrifice, but for any misfortunate person who dies. Essays like the one translated

here might be seen as an effort to recapture the term for the religious-minded, but the

effect is to ratify the nonspecific use of the term.

The first turn of the essay is to define the appropriate term for this activity as “seeking

martyrdom,” rather than “suicide” or “terrorism.” Suicide is defined as killing oneself from

selfishness; self-martyrdom as killing oneself from selflessness. Everyone agrees that suicide

is a sin; al-Qaradāwı̄ asserts that the internal disposition and overt goal, the public and politi-

cal nature of the act, redefines the locus of meaning from killing the self to dying in battle.

The second task of this fatwa is an explicitly Islamic one—to determine whether those

who are “martyrdom seekers” are subsumed under the category of “those who cast [them-

selves] by their own hand to ruin” an act explicitly prohibited by the Qur‘ān and a concept

used by the religious critics of those acts.

Al-Qaradāwı̄’s defense against this argument is strikingly nonreligious. It is that these

are soldiers who have found a novel weapon. It is a weapon that is equivocal in its value

—al-Qaradāwı̄ must establish that its use is justified. He does so with a set of arguments

that make no reference to texts or overtly religious values, but to terms that draw their

contemporary meanings from the emotive language of nationalism. The martyr is defend-

ing the homeland, the land, honor, and community. They are down-trodden and

oppressed, and have no other recourse against an enemy who is arrogant and supported

by great powers. They are the Resistance responding to occupation. Al-Qaradāwı̄ accepts
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the distinction between civilians and soldiers but argues that it does not apply in the

universal-call-up society of Israel. And if some true civilians are killed, that is simply

collateral damage, a cost that certainly the United States and Israel recognize as accept-

able in war.

This is not to deny that al-Qaradāwı̄ uses religious language—the closing passage that

begins on page 21 of the Arabic text is full of affective religious phrases and images.

Revealingly, the notion that drives his argument is a nationalist outrage at occupation

and humiliation—not an evocation of houris and Qur‘ānic commands to flight the believer.

One other notable point: it is striking that when al-Qaradāwı̄ comes to support his case that

the would-bemartyr is not “onewho casts [him or herself] by their own hand to ruin” he cites

a set of authorities that are overwhelmingly medieval—with the sole exception ofM. Rashı̄d

Rid
˙
ā’. This confirms the point that Islamic scholars have a limited amount of authority in

disputed matters. Al-Qaradāwı̄ cites no one alive in the past 70 years and he mostly cites

sources that could be described as ancient or early medieval. Fakhraddı̄n al-Rāzı̄ and

al-Qurt
˙
ubı̄ are still names to conjure with; Shaltūt, Hudaybı̄, or Ibn Badı̄s are not.

CONCLUSIONS

The point of this discussion is that the authority of the classical tradition and its repre-

sentatives is much more problematic than in the past. While official muftı̄s and jurists have

the coercive power of the state behind them, they are often perceived to have little or no

legitimacy. Those who have legitimacy for one group may not have it for another group

of Muslims. And some Muslims feel authorized to decide for themselves what Islam

requires. In all cases, however, assumptions and terminologies of Islamic discourse have

been saturated by non-Islamic concepts; the only authoritative rhetoric is Islamic—

whether it is constructed by the use of proof texts, or references to what are believed to

be incontestably Islamic principles. Public opinion now has a saliency that cannot be

ignored and global notions of, say, “sacred space,” shape Muslim responses to images of

American troops in mosques. Though there was initially resistance to suicide bombing,

the critical—mostly establishment—voices were soon drowned out by public approval

and scholars were compelled to follow suit.

What is striking is that, while recognizably Islamic discourse remains the medium for

ethical discussion and reflection, the cultural phenomenon we call Islam is changing

rapidly. Scholars are regaining their autonomy from the state, while there is also a popular

Islamic discourse that is more and more confident. For both these reasons, Islamic ethical

thought is becoming—as Muslims themselves are becoming—more and more part of the

shared global discourse. Al-Qaradāwı̄ cites the right of the occupied to resist and uses

nationalist rhetoric. The laity cite scripture, legal texts, academics, activists, and their

own insights. Some support, some oppose martyrdom operations. If these debates prove

the continued importance of Islam and Islamic discourse, they also establish its diversity

and plurality.

NOTES

1. Jonathan E. Brockopp, ed. “Islamic Ethics of Killing and Saving Life.” Special Issue, The

Muslim World 89, no. 2 (1999).

2. Ibn al-Naqib, Ahmad ibn Lu’lu’. The Reliance of the Traveller: A Classic Manual of Islamic

Sacred Law, Trans. Noah H.M. Keller (Evanston, IL: Sunna Books, 1991) 685.

Legitimacy and Authority in Islamic Discussions 181



3. Ibn ‘Abdalrafi‘, Ibrāhı̄m ibn H
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CHAPTER 11

With a Mighty Hand: Judaic Ethics of
Exercising Power in Extraordinary Warfare

JONATHAN K. CRANE

The Haggadah Jews read at Passover retells the liberation of the Israeli people from

Pharaoh’s enslavement. The repeated refrain “with a mighty hand, an outstretched arm

and awesome might, signs and wonders”1 refers to God’s intervening power during this

struggle. The Haggadah links this phrase to the ten plagues that were intended to spark

terror in the hearts of Egyptians in general, and Pharaoh in particular. This was a threat

purported to generate a change in national policy: to release the people of Israel from

the horrid conditions of slavery.2

However successful the liberation movement for the people of Israel may have been, the

deliberate and supposedly legitimate use of violence over the Egyptians raises a formidable

question. For this chapter’s purposes, we conceive “terrorism” as “the intentional use of,

or threat to use violence, against civilians or against civilian targets, in order to attain

political aims;”3 should we infer that Passover celebrates terrorism? But this assumption

is not accurate, because it was God who enacted the plagues, and not humans. Hence, if

any terror is to be inflicted, is it to be done only by divine hands, and not by human hands?

This would contrast sharply with what the broad history of humanity attests and

recent years witness, because humans do bloody their hands in terror-inducing activity.

Moreover, on the one hand, terrorism may have at one time been relegated to the murky

edges of conflicts in today’s world, but terrorism has become a central strategy and an

essential tactical maneuver for some parties. On the other hand, just as the shape, scope,

and damage of terrorism has changed through centuries of human warfare, so too have

defenses against terrorism been adjusted to better protect certain populations. Therefore,

studying terrorism from a Judaic perspective is particularly challenging, not only because

assessing the Hebraic tradition is a complicated task, but also because “terrorism” poten-

tially encompasses different activities, which is intertwined within the broader question

of justifiable warfare. The aim of this chapter is to provide a clearer vision of these contro-

versial issues by examining different angles of terrorism from a Judaic standpoint.

This chapter reviews Judaism’s rich and variegated textual traditions in search of meth-

odological approaches to this sensitive issue. It then turns to practices (hypotheticals)



drawing loosely on contemporary events in the Middle East in an attempt to render Jewish

principles relevant in addressing modern concerns regarding legal constraints in armed

conflict.

MODERN JEWISH THOUGHT ON VIOLENCE AND WAR

Our method of analysis sidesteps two practices found in the vast majority of modern

Jewish thought on violence and war in general. The first is the invocation of certain

principles, and the second is the exploration of the categories of war.

In regards to the first practice, we attempt to avoid wrestling with Judaism’s nuanced

and sometimes contradictory legal and ethical positions on modern armed conflict.

Modern authors often invoke general principles in support of one position or another,

following an eclectic approach, which enables them to elide textual difficulties.4 We argue

that this practice of using principles to constrain or expand religiously sanctioned forms of

exercising military power in defense against terrorism silences vast swaths of the textual

tradition. A more sophisticated approach is needed to make sense of problematic texts

and to argue how and why these positions do not, or ought not, shape national defense

policies. Otherwise, the positions publicly advocated represent only a slim and biased

portion of the Judaic tradition.

The second practice often found in modern Jewish scholarship on these topics is a

full analysis of the traditional categories of war. Though it is a fascinating discussion

and worthy of further exposition, it is not our central concern here. It may be helpful, how-

ever, to be familiar with the basic rubrics of Jewish thinking about warfare. The textual

tradition explicitly mentions three categories of war: (1) Milchemet reshut are discretion-

ary wars deployed for the aggrandizement of political leaders’ reputation or geographic

expansion of a polity; (2)Milchemet mitzvah are commanded wars like defensive warfare;

(3) Milchemet chovah are obligatory wars and are also defensive in nature.5 We also

suggest that there is a fourth category of war which is not explicit in the texts: (4) milche-

met asur—forbidden warfare, which ought not be fought. For this chapter’s purposes,

our discussion is of ‘defensive warfare’ tactics, which uniformly fall under the rubric of

commanded wars (milchemet mitzvah).

Hence, this chapter probes texts, both legal and ethical in orientation, in search of a

Judaic perspective on how best to defend against contemporary terrorism. After glancing

at the paradigmatic biblical case of terrorism, we explore other methodological challenges

in speaking about terrorism from within the Judaic tradition. We then contextualize

the rest of the discussion in what is called extraordinary warfare, meaning the military

struggle to defend against opponents employing illegitimate means such as terrorist

tactics. The bulk of this chapter surveys two levels of defense in extraordinary war:

strategic and tactical. Of the former, attention is given to proportionality, privileged

spaces, and privacy. Of the latter, two levels (collective and individual) of punishment

subdivide into permitted and prohibited tactics. After briefly highlighting shared themes

with other religious traditions, the conclusion emphasizes Judaic ethical difficulties in

thinking about and exercising power when defending against modern terrorism.

THE CONCEPT OF TERRORISM IN THE JUDAIC TRADITION

Let us first describe a Judaic perspective of events which closely resemble today’s

concept of terrorism, that is, deliberate human attacks against civilians. A biblical
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example—the story of Amalek and its attack on Israelites—will allow us to understand that

there are important moral and spiritual components to be considered in conjunction with

the physical and legal aspects of surviving terrorist attacks.

In the wilderness at Rephidim, the tribe of Amalek launched a surprise and unprovoked

lethal attack against straggling and defenseless Israelites trudging through the desert.6 The

text does not express why Amalek attacked the Israelites, but we can surmise that it was

done to assert political and military dominance by means of intimidation. Centuries later,

the prophet Samuel enjoined King Saul to exact a penalty against the tribe of Amalek for

this assault: “Now go, attack Amalek, and proscribe all that belongs to [that people]. Spare

no one, but kill alike men and women, infants and sucklings, oxen and sheep, camels and

asses!”7 When Saul did not fully carry out the command, Samuel rebuked him. Samuel

reminded Saul that as sovereign over Israel and on a mission enjoined by God, Saul’s obedi-

ence to God took precedent over petty political concerns like people wanting war spoils.8

A superficial reading of these accounts suggests that Amalek conducted a terrorist

attack. The Israelite response can be rightly understood as proper defense. But a lengthier

look at the case is necessary, for it raises serious issues about terrorism and the conditions

according to which it should be counteracted. A more elaborated argument would entail a

discussion about the applicability of statutes of limitations, the rightful authority to exact

punishment, the strategic and tactical extent of that punishment against people and nonhu-

mans, the balancing of countervailing (political) interests, and the issue of accountability.

More important than those caveats are the theological implications of this case.

Whereas Amalek attacks without cause and ought to be militarily defeated, the key point

is that such defense is neither solely in human hands, nor is it done exclusively for human

purposes. Though the Israelites do the actual battling against Amalek, their fight is part of

God’s war throughout the ages as it is God who will blot out the memory of Amalek from

under heaven.9 It is God’s eternal task to eradicate humanity of Amalek (e.g., terrorism),

just as it is humanity’s responsibility to secure themselves against terrorists.10

METHODOLOGICAL ISSUES

The example cited above clearly shows that a comprehensive approach to terrorism

from a Judaic perspective requires a combination of laws and ethical principles, all

couched in a theological paradigm. There are difficulties in reading the Jewish textual

traditions in light of today’s armed conflicts and, as we have seen, superficial readings

render misleading conclusions. Therefore, it is necessary to address some methodological

concerns before attempting to examine practical hypotheticals of modern day conflicts

from a Judaic perspective. In this chapter, we draw attention to four specific methodologi-

cal challenges: (1) the general geopolitical and historic context, (2) Israel’s existence,

(3) internal extension, and (4) external extension. The meaning and boundaries of each

of these issues is discussed as follows:

General Geopolitical Context

Contemporary Jewish scholars must contend with the fact that the bulk of Judaic liter-

ature comprising normative laws and ethical principles, especially on warfare, emerged

in geopolitical worlds radically different from today.

For example, the notion of sovereignty is particularly troublesome. Though some

materials originated in (or speak of) a Jewish monarchy sovereign in a circumscribed

location, the majority of the texts were written in, to and for situations when Jews were

186 Enemy Combatants, Terrorism, and Armed Conflict Law



not burdened with political sovereignty.11 In regard to military conflict itself, Jewish

governmental monopoly on violence as a form of conflict mediation was confined to

periods of Jewish geopolitical dominance. Those periods, however, were quite a long

time ago, ending with the Roman conquest of the Hasmonean Kingdom in 37 BCE.

The strategies, tactics, technologies, and materials of warfare during those periods differ

radically from our contemporary circumstances and, consequently, do not comport to

modern legal instruments or sensibilities.

Although it would be easy to dismiss these texts for their ancientness and outmoded

character, this would silence the Judaic tradition that has nonetheless survived innumer-

able conflicts and has much to say about conflict mediation generally. So, despite these

historical differences between the texts’ times and today, reading ancient texts as if they

and we exist in the same geopolitical context helps to produce a longitudinal and cohesive

conversation in which we can participate.

Israel’s Existence

On the other hand, importing ancient legal and ethical texts as unimpeachable rulings

for modern warfare begs the question especially in regard to Israel. Some modern scholars

equate modern Israeli popularly elected leadership to the ancient divinely appointed kings

or to the Sanhedrin, a court of rabbis elected by their peers. In so doing, they render

modern Israeli governments accountable to ancient halakhah—Jewish law. 12 Others

apply halakhah directly to Israel generally without questioning if this comports with

Israel’s legal self-conception.13

Israel makes our conversation problematic to the extent that it influences Jewish

self-perception. This, because some Jews (and gentiles as well) think that the state’s

exercise of power is synonymous with the exercise of Judaism. This fallacy, however,

ignores the fact that Israel does not see itself bound to the Judaic tradition. In fact, it

functions as most other nation-states and should be understood as such, and not as a

Jewish polity incomparable to others.14 What Israel does or does not do militarily in

defense against terrorism, be it from Jews or gentiles, has little bearing on or reflection

of Judaic textual traditions or normative Judaic sensibilities.15

Because the government, judiciary, military, and even nongovernmental organizations

all understand Israel to function independent of halakhah, we cannot conclude that

Israeli governmental policy or military behavior is tantamount to Judaism. So, as to avoid

ambivalence, apologetics, or criticism of official IDF (Israeli Defense Force) policies and

practices, and because this chapter seeks a Judaic perspective on terrorism, we bracket

them out here so as to focus on the Judaic tradition.

Internal Extension of Halakhah

A third methodological concern is internal to halakhah itself. Is it reasonable to elabo-

rate internal analogies in order to apply the Judaic tradition to today’s issues? To what

extent can laws explicitly discussing actions in one arena be applied to actions in another?

More specifically, are all rules pertaining to an individual automatically applicable to the

collective (and vice versa)?16 As a matter of principle, a sophisticated analysis of Judaic

laws and ethics goes to great length to discuss them according to their arenas without

extending them to others. There are, however, exceptional cases in which concepts, laws,

and procedures can be instructive by analogy. In these instances, a sophisticated approach

applies such analogies only to comparable arenas in which they are found.
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External Extension of Halakhah

How does halakhah, a mandatory legal system enjoined upon Jews, apply to gentiles?

Certainly, many laws on armed conflict speak of Jews warring against gentiles. But what

of laws about Jews in conflict with fellow Jews—can these be applied to gentiles?

Conversely, to what degree is it reasonable to ask or require a gentile to comport with

Jewish law?

A possible solution is that Jewish perspectives about warring with gentiles should

be confined only to those laws explicitly mentioning gentiles. Such an approach unneces-

sarily curtails the breadth and depth of Jewish legal and ethical thinking about war and

terrorism. On the other hand, inasmuch as halakhah and corollary ethical principles

enable human beings to be ever more holy as God is holy, perhaps it is reasonable to

extend Jewish law and ethics to gentiles. This theological argument, however, can be

easily undermined by claims of paternalism and colonialism, particularly because gentiles

are not expected to uphold the entirety of the halakhic system.17 This concern comes

to the fore especially on issues of personal status (i.e., birth, conversion, marriage,

and burial).

However, on issues of war and peace, and to the degree that the Judaic tradition

conceives all humanity—Jews and gentiles alike—obliged to uphold at least general

moral standards, the issue of external extension does not require curtailing our study only

to those texts explicitly mentioning gentiles. Instead, because terrorism is a mode of

conflict prosecution that any group or individual, Jewish or gentile, can employ, this

external challenge is put aside so as to consider the broadest scope of Jewish thinking on

these issues. Hence, although we acknowledge there is a great amount of disagreement

on the applicability of halakhah to gentiles, this chapter is based on the assumption that

the Jewish tradition knows no general boundaries in this respect on this issue.

All the arguments expressed above make clear that this is a theoretical exercise. It is

hypothetical, inasmuch Jewish law is not currently binding upon any military in the world

today. What would a military force do in the face of terrorism if indeed it were bound by

Jewish textual traditions? It is to this question we now turn.

CONCEPT OF EXTRAORDINARY WARFARE FROM
A JUDAIC VIEWPOINT

For all intents and purposes, the following discussion assumes hora’at sha’ah—a state

of emergency—like war. In regard to warfare generally, the Jewish textual tradition offers

a broad array of material discussing jus ad bellum as well as jus in bello issues. In other

words, the tradition constructs standards that must be met prior to engaging in war with

rightful opponents, and certain strategies and tactics are proscribed and others permitted

during the execution of different categories of war. An important restriction exists here.

This chapter’s concern is not normal warfare but extraordinary warfare. Extraordinary

warfare is for our purposes the military struggle to defend against opponents employing

illegitimate means such as terrorist tactics.

This premise has critical theoretical and practical consequences. Major assumptions fall

by the wayside in extraordinary warfare. For instance, who combatants are is blurred. In

earlier eras, differentiating military personnel from noncombatants could be done with a

quick glance at an individual’s garb. Today, even invasive scans cannot pinpoint precisely

who considers him- or herself militarily involved in a conflict. Similarly, how people fight

has also changed. Prior rules and guidelines for strategies and tactics no longer adequately
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describe or predict contemporary violent conflict behavior. Moreover, though the reasons

why people take on certain risks, especially lethal ones, are not all new, the prevalence

of certain rationales, like religious fundamentalisms and hyper-nationalisms, marks a

different tenor in modern warfare than found previously.

Altogether, these novelties challenge whether traditional Jewish legal and ethical texts

on warfare can and should be applied, by analogy or by extension, to contemporary

warfare. How does the Judaic tradition contend with extraordinary warfare? The Book

of Maccabees tells us. When Mattathias and his friends learn that coreligionists are being

slaughtered by gentiles because they refuse to fight on the Sabbath, they cry: “If we all do

as our kindred have done and refuse to fight with the gentiles for our lives and for our

ordinances, they will quickly destroy us from the earth.” The group quickly concludes:

“Let us fight against anyone who comes to attack us on the Sabbath day; let us not die

as our kindred died in their hiding places.”18 Whereas the bible describes the community

making this policy decision, Josephus, the early historian of Jews, shifts the emphasis onto

the figure of Mattathias himself.19

Prior to this attack, the rule was that no Jew could carry a weapon on the Sabbath, which

obviously rendered the Jewish community militarily vulnerable at least one day a week.

This policy reflects early rabbinic opinion that one’s business travels and a community’s

military campaign (also requiring travel) must be planned so as to protect the Sabbath.20

Like boats at sea, wars already begun need not stop for Shabbat; yet normal wars cannot

begin on Shabbat.

The significance, therefore, of the Macabbees narrative lies on the textual acknowledg-

ment of the alteration of the old rules of warfare. The narrative highlights conflicting criti-

cal values: the rule of (old) law on the one side and the needs of an immediate emergency

situation on the other. What we learn is that the Judaic tradition has considered the case

that in certain circumstances even the rules of warfare may be bent or abandoned so as

to preserve the public body.21

Not only can the rules of war be changed, those very innovations emerge from a delib-

erative and inclusive process instead of dictatorial authority. In those times, people could

consider their options and discuss them with each other. But the nature of extraordinary

national emergencies, ancient and modern alike, may preclude meaningful and inclusive

deliberation. Hence, Jewish sages throughout the centuries declare that defensive wars

are milchemet mitzvah (commanded wars), and that Jewish leaders have the prerogative

to make unilateral decisions on behalf of the community.22

Now we know that laws of warfare may be bent in order to best defend the community

from belligerent opponents. But, who is a legitimate military opponent? The use of lethal

force is not sufficient to constitute a combatant.23 A distinction should be made between

legal and illegal combatants. A legal combatant is one who rightfully employs lethal or

injurious force, like in a normal war setting. An illegal combatant is one who unrightfully

uses lethal or injurious force regardless of context. This definition differentiates someone

using force in legitimate self-defense from a suicide bomber, i.e., a terrorist. Though the

Judaic tradition grants some flexibility when dealing with illegal attackers in principle,

there are also real boundaries of what is and is not acceptable defense.

STRATEGIC PRINCIPLES

The strategic level addresses general guiding principles that shape the motive, nature,

and scope of specific actions. The principles assist leaders in making decisions to the
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degree principles demarcate boundaries of appropriate behavior outside of which actions

are considered illegal or immoral or both. Regarding extraordinary warfare, the Judaic

tradition raises three general principles of concern: proportionality, privileged spaces,

and privacy. Each of these principles hones the development of specific tactics that will

be discussed below.

Proportionality

Judaism acknowledges the principle of proportionality, at least in the realm of self-

defense.24 The central tenet of the principle of proportionality is inevitability. An unin-

tended result from a particular maneuver, davar she’eino mitkaven, is permitted as long

as that result is not inevitable.25 If, however, that double-effect will necessarily ensue,

and if that double-effect is itself a forbidden act, then the initiating maneuver itself is

prohibited.26 This principle is important and has many potential applications.27

Related to proportionality is the rationale of vengeance or retribution, that is, reactive

defense. The vast majority of Jewish scholars acknowledge that defensive wars are by

definition commanded wars (milchemet mitzvah), and that commanded warfare is the only

operable legal category of warfare today.28 This is generally so today inasmuch as the

Nuremburg judgments consider aggressive war to violate international law and defensive

war does not. The Jewish tradition explicitly addresses the question of permissible

defense, though it provides different—even contradictory—ways with respect to the level

of harm that can be inflicted.29

A last comment should be made about preemptive defensive wars. Not all defensive

wars are technically reactive to an initial attack. The Jewish tradition does permit antici-

pating an attack and preemptively disarming an imminent threat.30 Once again, the

proportionality principle is relevant. Anticipatory defensive attacks must be only as intru-

sive as is necessary to defuse an imminent threat. Excessive force is prohibited even

in the face of extraordinary situations.31 Disproportionate defense, whether reactive or

proactive, is overwhelmingly discouraged within the textual tradition.

Privileged Spaces

Turning to the battlefield itself, the Torah recognizes that warfare occurs in both rural

and urban settings. But, are there privileged spaces within these combat zones? Are there

locations in which fighting must not happen? In this respect, the tradition provides impor-

tant insights with respect to the immunity of criminal prosecution and punishment in

religious shrines, and the invulnerability of criminals in shelter cities.

Are religious shrines protected places? The trajectory of biblical and rabbinic thinking

on this matter arcs from the affirmative to the negative. From as early as the revelation

at Mount Sinai, altars offer asylum for anyone but willful criminals.32 Someone who

inadvertently killed another could ostensibly exit the jurisdiction of the profane world

by entering an altar and touching it.33 Finding sanctuary in an altar, known as ‘grasping

the horns of the altar’ (yechazek b’karnot hamizbeach), was a protection upheld as late

as King David. His son, Solomon, however, recognized this institution’s potential threat

to civil authority, and shifted the jurisdiction of the profane world to reach even to the

altar to pursue criminals as well as political dissidents.34 When Solomon built the Temple,

he ruled that only priests could enter the innermost shrines. Laymen, especially criminals

of any sort, could not find sanctuary there.35 By the Second Temple period, the idea of

the shrine offering asylum no longer appeals because it renders any refugee subject to
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the death penalty.36 A third century halakhic midrash reiterates the biblical rule that

willful criminals can find no sanctuary at the altar.37 And the Talmud a few centuries

later asserts that even priests guilty of crimes cannot find protection within the

Temple.38 It follows from this historical arc that religious institutions today do not

offer special protection for people, whether priest or layperson, legal combatant, or

terrorist.

Yet the idea of protected locations was generally not obliterated. The Torah commands

the establishment of cities of refuge (‘arei miklat—asylum cities) to which certain

classes of criminals can flee and be protected from punishment.39 Blood redeemers, those

permitted by law to avenge a wrongful death, are not allowed into these cities to pursue

guilty criminals. Instead, criminals can live freely within the confines of these cities;

moreover, they should be provided means of livelihood while there.40 If criminals

exit these cities within a particular time period they are no longer protected and can

be avenged by blood redeemers.41 Not every criminal is afforded enduring protection

within these cities. Only those who inadvertently killed someone may obtain such

asylum.42

Historically, the institutionalization of asylum cities was well entrenched by the

First Temple period. Later biblical texts about Israel’s restoration (like Ezekiel), however,

do not mention cities of refuge, possibly because the institution of blood redeemers was by

then virtually eliminated and made asylum itself obsolete. Though the idea of privileged

location persists within the Judaic textual tradition, the historical practice of this institu-

tion faded.43 Whereas shrines in particular and cities in general no longer afford protection

during wartime, the only space possibly endowed now with sancta contagion is a hospital,

although this may also be debatable.

Privacy

Another dimension related to privileged spaces is privileged information. The Jewish

tradition frames this topic in the form of personal privacy. The idea of personal privacy

and the attitude that privacy ought to be protected are, at least biblically, ancient, and

universally applicable. This is well symbolized in the story of Noah’s nakedness and his

reaction to the disrespectful attitude shown by his son Ham.44 Just as information regard-

ing the body is privileged information, so too are the happenings in a private home.45

Privacy of home life enjoys a priori protection and can be compromised only by the

consent of the individuals whose privacy would be affected. In regard to information

outside the bounds of a home, letters may not be read without permission, and even

accidentally opening letters is considered criminal.46

In brief, private information is privileged information and is not available for public

scrutiny, unless and only if the persons involved give their consent. Extrapolating from

these texts, it is possible to say that public policies circumscribing civil liberties of privacy

(like wire-tapping) are possible only to the degree they are explicitly endorsed by the

affected public themselves.

A final caveat is necessary. These strategic principles of proportionality, privileged

spaces and privacy, offer guidance for mediating violent conflicts. They do not, however,

address the legality or morality of specific actions. Their purpose is to provide an over-

arching moral and legal framework within which political and military leaders can assess

which maneuvers best reflect Judaic values. Given these guidelines, it is therefore incum-

bent upon modern leaders to choose the most efficacious tactics appropriate for particular

conflicts. It is to these particulars we now turn.
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PRACTICAL HYPOTHETICALS: COLLECTIVE AND INDIVIDUAL
PUNISHMENTS

Two levels of tactical responses to contemporary armed conflict are considered here.

On the level of collective punishment, the general issue relates to holding responsible a

community as a whole for individual terrorists’ actions. Such tactics deliberately involve

people who are not terrorists, and property that does not belong to the wrongdoers them-

selves. In this respect, several questions become relevant: what can Judaism say about

detaining family members of terrorists, destroying property associated with terrorists,

and destroying livelihoods of communities surrounding terrorists? Next, at the level of

individual punishment, the focus is on the terrorist: what can Judaism say about interrog-

ation, torture, and the value of information gathered thereby?

Collective Punishment: Individual Versus Collective Responsibility

Is it possible to hold a community responsible for some individual’s—terrorist—crime?

Some contemporary scholars endorse this notion,47 relying on interpretations of the story

of Simeon and Levi killing inhabitants of Shechem in retribution for the rape of their sister

Dinah.48 Perhaps they reach this conclusion from a premodern assumption that the acts of

an individual can be attributed to the whole community or nation.49 On the other hand, a

different interpretation emphasizes pursuing communal honor after someone has been

shamed.50

Both approaches nonetheless impose the guilt of an individual criminal upon the

collective. Though both rationales emerge from aggadic, or literary, material and not

halakhic or legal material and we may be tempted to disregard their legal merit altogether,

we cannot completely ignore the fact that they are employed by contemporary scholars to

justify intentional collateral damage. The issue at hand is less the material these arguments

depend on, and more the legal principle of punishing people for a crime they did not com-

mit.51 To illustrate, idolatry is a biblically based capital crime for which a whole community

and its environs may be punished.52 Some sages say that collective punishment is justified

because some people enticed others to idolatry, while others wonder whether this truly

means every person in the suspect town deserves such punishment.53 Either way, it would

be difficult to argue that the Judaic textual tradition prohibits collective punishment for an

individual’s crimes.

Contrast this with a countervailing biblical principle that each person individually

accrues legal and ethical culpability regardless of what others in a community or family

have done. For example, Abraham challenges God’s plan to destroy Sodom by holding

God accountable to the standards of justice God seeks in humanity.54 Whereas here the

tradition acknowledges the theoretical principle of collective punishment with the

assumption that God is the only one who may enact it, its practical application may be

applied only upon a collection of guilty persons. Even God must preserve the innocent

from amongst the guilty. This principle of individualized punishment is clearly estab-

lished in the tradition.55 From this, it is unreasonable to punish lethally family members

for the crimes of one member.

On the other hand, the tradition finds it reasonable to consider the family accountable

for the moral upbringing of that wayward member.56 This punishment, however, is to be

nonlethal so as to teach a lesson to the erring individual, to the criminal’s family members,

as well as to surrounding neighbors. Obviously this does not mean that arbitrary or

punitive detention or punishment is obligatory; it merely establishes permission for this
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particular tactical maneuver. Rigorous calculation may show that nonlethal collective

punishment is neither the most effective nor efficient response to deterring or defending

against terrorists.

As is obvious, the tradition is divided in respect to holding a community accountable for

an individual’s offense. Disparate interpretations preclude a unified view on this point,

giving space for competing possibilities. A noncontroversial conclusion, nonetheless, is

plausible: holding a family morally responsible for an individual’s action, albeit a

restricted yet potentially useful tactic, is morally and legally reasonable.

Collective Punishment: Destroying Property

A different tactic of collective punishment—destroying the homes and property of

terrorists—may prove less effective against extant terrorists than for deterring others from

choosing to become terrorists themselves. Once again, there is no explicit provision in

regard to this tactic. Hence, in order to answer whether it is valid to destroy someone’s

property from the Judaic perspective, it is necessary to rely on analogies that leave consid-

erable room for disagreement.

For instance, as we have discussed above, it is reasonable to destroy belongings of a

whole family of an idolater regardless whether the family supported the idolater in any

meaningful way. Idolatry is identified and evaluated from the assumption of God’s

monopoly to determine what proper or improper worship is. Nevertheless, this line

of argumentation is problematic because it assumes that a terrorist is tantamount to an

idolater, which is not necessarily true.

On the other hand, there is also great difficulty with the fact that terrorism can be con-

ceived of as a version of conflict prosecution, alongside those modes that have developed

and been accepted by the vast majority of the geopolitical world as ‘normal’ versions of

warfare. Because there is no monopoly on how to fight conflicts, labeling one form of

conflict prosecution, or another as a perversion does little to mediate the conflict itself;

instead, it adds emotional and moral fuel to the fire.

To avoid this troublesome argument, a more useful analogy for modern terrorists is

the rodef—a criminal with lethal intent actively pursuing an intended victim. The trajec-

tory of the textual tradition asserts that Jews are not merely permitted but legally

obliged to intervene and prevent a rodef from lethally attacking an intended victim.57

In this sense, there are several ways to conceive the destruction of the terrorist’s property

as a legitimate action. For instance, if oneself is being pursued, one is permitted to

destroy the pursuer’s property but not others’ so as to prevent the impending lethal

attack.58 Greater leniency is provided for an intervener attempting to save the pursued.59

What matters is that interveners should not be too concerned about property when their

primary motive is to save an intended victim’s life—this is the principle of pikuach

nefesh.60

Nevertheless, though the category of rodef correlates better to contemporary terrorists

than idolaters, it is not a perfect fit. One weakness is that the discussion of personally

defending against or of intervening to prevent rodfim from actualizing their lethal attack

on intended victims exists primarily in the realm of personal self-defense and personal

intervention. It may be unreasonable, therefore, to extend this analogy to undergird

national defense policies. On the other hand, at the national level, a sovereign has the right

to confiscate and destroy private property during wartime.61 The sovereign is granted dis-

pensation not to abide by the general principle of not destroying someone else’s property

to save one’s own or another’s life. Just as this applies to confiscating Jewish property, all
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the more so is it reasonable to conclude that the sovereign’s entitlement to destroy an

opponent’s property during wartime is indisputable.62

Collective Punishment: Destroying Means of Livelihood

This leads directly to a third form of collective punishment, the destruction of livelihood.

The general principle here is the prohibition known as bal tashchit—the proscription of

wanton destruction.63 Whoever does engage in such tactics transgresses the command not

to destroy.64 For Maimonides, at least, destroying either homes or property necessary

for sustenance is prohibited. However, he submits that the punishment from biblically

sanctioned lashings should be left to the discretion of a rabbinic court. This shift suggests

that, while religiously damned before the fact (l’hatchilah), this transgression may be politi-

cally palatable afterwards (b’diyavad) in the eyes of a human court. We can derive from

this teaching that there is an overall prohibition of denying civilians, even those in an oppo-

nent’s camp, access to sustenance and sustaining livelihoods. This prohibition holds only as

long as the opponents agree to all the conditions offered.65

This tactic is problematic. It appears to be a method to prevent possible future attacks

upon one’s own citizenry, a special type of anticipatory defense against possible danger.

This is preventive defense, as distinct from preemptive defense against probable and

impending danger. This particular tactic is not a legitimate form of defense against attacks

already suffered because it functions as a form of retributive defense that is itself prohib-

ited. As Dorff66 observes, this permission countenances the possibility of not distinguish-

ing between combatants and noncombatants which is also stridently condemned.

To complicate the situation, the above cases of collective punishment assume terrorists

act as emissaries for one family, group, community, or nation. In halakhah, the sending

out of an emissary as one’s representatives called shelichut. According to the Talmudic

principle ein shaliach l’davar aveirah, a Jewish emissary is culpable for the crime com-

mitted whereas a principal agent (the one who sent that person) is not.67 Extending this

principle to our case, however, assumes that “a gentile (unlike a Jew) can serve as a proxy

for evildoing.”68 And it also assumes that the principals supporting a criminal emissary

are culpable as well for that individual’s crime. These statements are hotly contested

among contemporary scholars, for a gentile emissary may not have the legal status of

shelichut at all and therefore acts as a free agent, and hence no one else should be held

accountable for a terrorist’s actions.

Individual Punishment: Interrogation

In regard to individual punishment, apprehending an individual terrorist may not

adequately defend a population from other terrorists’ activity. Yet, a captured individual

may be a fount of information about imminent and future attacks by others. Accessing this

information provokes three questions: (1) what can Judaism say about interrogation of

criminals generally, (2) to what degree are torture techniques permitted, and (3) what is

the value of the intelligence once it is divulged?

The Talmud delineates specific rules about what constitutes credible information in a

court case and how to go about acquiring that information from witnesses.69 Extracting

confessions for normal court procedures may be done by using mild physical discomfort

such as binding and stocks.70

These normal juridical procedures may not be sufficiently timely or efficient for cases

of terrorism. If we use the analogous category of mosrim—informers bent on endangering

Jews—we may find halakhic precedence more suitable for our case of a captured terrorist.

194 Enemy Combatants, Terrorism, and Armed Conflict Law



As a side note, we should be aware that mosrim refers to Jews informing on fellow Jews

to gentiles, and not about gentiles informing against Jews or fellow gentiles. Medieval

emergency courts of selectmen (berurei averot) developed special procedures to gather

evidence and testimony regarding mosrim.71 Nonlethal methods were preferred to disman-

tle the threat posed by a moser, like denunciation or banishment, general bans, and

tattoos.72 These nontraditional investigative measures could be employed only as long

as these courts seek the truth and prevent damage.73

However, not all medieval sages support these nonlethal and noninjurious methods of

protecting Jews against informants. For instance, Maimonides understands killing a moser

before that person informs to be a religious obligation.74 This religious duty and merit

devolve onto individuals, not courts or militaries. He hereby condones the practice of

individual Jews taking the law into their own hands. Moreover, if a moser is captured

after already divulging potentially damaging information against Jews to others, it is, in

Maimonides’ opinion, prohibited to lethally injure that individual unless and until it is

proven in court that that person indeed informed. Also, Maimonides records that some

Jewish communities had the practice of extraditing their informants to gentile courts for

punishments.75

In addition to these nonlethal physical interrogatory methods, courts also employed

deception to extract information.76 Deceitful interrogation, however, risks transgressing

the biblical prohibition of putting a stumbling block before the blind.77 Deception may

also lead to “stealing the good sense” of another (genevat da’at), which is also prohib-

ited.78 On the other hand, it may be necessary to be “crafty with the crafty” and engage

in deceitful tactics so as to protect Jews. For example, if one draws legal implications from

the narrative of the Book of Esther, it is possible to say that national survival warrants

desperate measures of deception.79 Legally, it is permissible to use deceit entrap someone

suspected of engaging in or enticing others to engage in illegal and/or immoral activity

(like idolatry).80

Entrapment, for Maimonides, might be too late: like with mosrim, he would rather have

people use lethal intervention preemptively to stop a mesit (an enticer to idolatry) from

urging others toward transgressive behavior.81 But he does not render such lethal

preemptive intervention a religious obligation (mitzvah); he merely says this tactic is

legally permissible—for courts and not for individuals. Nor does he say that such tactics

are the most effective or efficient means of protecting a society.

Individual Punishment: Torture

Though some nonlethal and deceptive methods of extracting information from danger-

ous people are permitted, the question of employing torture (deliberately injurious tactics)

is more problematic.82

Torture techniques to extract intelligence might be justified by the concept of rodef, the

pursuer with lethal intent, introduced earlier. It is legally permissible to prevent a pursuer

from engaging in unlawful behavior by using lethal force to stop him.83 Maimonides ren-

ders this preemptive intervention obligatory.84 The significance of this teaching is that

Jews do not need to wait for courts to intervene to save someone’s life. Individual agency

is paramount for protecting someone else’s life. Moreover, one who can intervene and does

not, transgresses the biblical command not to stand idly on the blood of your neighbor.85

We should note, however, that not every person has the capacity to intervene. There

may be some who are exempt from this responsibility because they lack the skills neces-

sary to intervene successfully. Hence, Maimonides stops short of saying that all Israelites
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are absolutely religiously obliged to preemptively kill rodfim in every case when other

tactics may be (more) effective and efficient.86

Maimonides permits both (a) deliberately (and significant) injurious intervention to save

a life from a rodef already on the attack and (b) deliberately injurious intervention prior to

a criminal actualizing a lethal attack.87 Even though an individual’s criminal thoughts are

sufficient grounds to justify deliberately injurious intervention, Maimonides nonetheless

distances himself from saying that any and every mode of deliberately injurious interven-

tion is justifiable. That is, saving a victim from a criminal’s intention is justified in princi-

ple, but one must be careful that one’s own intervention is not egregious or sloppy.

Consonant with the strategic principle of proportionality discussed above, unneces-

sarily brutal intervention is not merely damnable, according to Maimonides, but is itself

a capital crime according to the Talmud.88 Differentiating unreasonably injurious inter-

vention from reasonably injurious intervention is critical, as it distinguishes between those

who uphold the law and those who transgress it. A sixteenth century law code concludes:

should less-injurious methods suffice to prevent a rodef from actualizing intended harm,

not only are those methods preferred but also anyone using more force is culpable for

unnecessary aggression.89

Returning to the issue of torture itself, we must ask the question if the category of

din rodef—laws of intervention to protect against a lethal attack—justifies imposing

deliberately injurious interrogatory techniques on modern terrorists. Though answering

in the affirmative may be tempting given the above discussion, this conclusion is not

tenable for several reasons. A rodef is one person pursuing another, and that victim is

identifiable and thus known. Modern terrorists, though, rarely intend to attack just one

individual, and, because of terrorists’ clandestine strategies, hardly ever are the intended

victims identifiable either prior to or even during an attack. More importantly, the laws

of intervention speak in terms of single citizens acting extrajudiciously—of “taking the

law into their own hands” outside the court system, military tribunal, or police investiga-

tion. Though the principle of employing deliberately injurious intervention is permissible

for individuals in limited circumstances, these laws do not permit governments (or their

instrumentalities) to use these same tactics. (Unless, that is, one thinks it reasonable to

extend laws pertaining to individuals to also shape national policies—a step that is legally,

philosophically, and ethically questionable.)

But surely defending a population from criminal activity is the duty and prerogative of a

government and its instrumentalities. It appears, therefore, the Judaic tradition can counte-

nance the use of deception and mild physical pressure to extract information from an indi-

vidual terrorist.90 Whether the police, military, or judicial court, governmental

instruments are permitted or enjoined to use such nonlethal methods, they are to do so

with great humility and discretion.91 Even (gentile) criminals are due basic respect; delib-

erately inflicting them undue suffering compromises not only their basic humanness, but

also undermines the reputation of the Judaic tradition generally.92 Hence, speaking on

behalf of modern Jewry, contemporary rabbinic associations across the spectrum of

Judaism condemn deliberately injurious interrogation—or torture.93

Individual Punishment: Worth of Intelligence from Torture

Even if someone or a court obtains information from a terrorist in captivity, what is the

value of that data? In capital cases like terrorism, self-incrimination, even when given

voluntarily, is forbidden and must be disregarded. This is based on the biblical injunction

“not to join hands with the guilty to act as a malicious witness.”94 The sages of the
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Talmud made this a principle. If one admits to acceding to an act deserving the death

penalty, one is considered wicked (rasha) and thus disqualified as acting as a witness.

Furthermore, because each person is considered a relative to oneself, no one can engage

in self-incrimination.95 Therefore, whatever information a terrorist divulges cannot be

used against that same individual.96

But what of that individual’s information generally—is any of it credible, even if it does

not implicate that very person? Maimonides delineates ten classes of people who are not

legally competent to offer testimony, one of which is the wicked (harasha’im).97 The

wicked are those who willfully engage in transgressive behaviors like criminal activity.98

That terrorists and their collaborators willfully engage in transgressive behavior disquali-

fies whatever testimony they might provide: their information is legally vacuous.

For those who may be coerced into terrorist activity, their information does contain

legal merit. Despite the nonlegal status of such data, information extracted from willful

terrorists may be the only source available to curtail or prevent life-endangering attacks

and therefore should be taken seriously—albeit with a grain of salt.

CONCLUDING THOUGHTS AND RELIGIOUS PARALLELS

This survey of methodological, strategic, and tactical issues in the Judaic tradition

resonates with other religious (Christian and Islamic) traditions’ approaches to dealing

with modern terrorism. For example, the principle of discrimination appears common.

Militaries are obliged to differentiate true combatants from civilians. The latter’s protec-

tion is to be zealously guarded. Unnecessarily harming civilians incurs religious disdain

or damnation as well as legal punishment. Another commonality is proportionality.

Tactics employed to defend a polity from external aggression are to be reasonably

measured so as only to dismantle the threat. Because excessive response is prohibited—

a position clearly articulated in the Judaic tradition—cathartic retribution is therefore pro-

scribed. Should vengeance be appropriate, it is only God’s to manifest, not humanity’s.99

The traditions also share the principle that the only kind of warfare potentially religiously

justifiable in the modern world is a defensive war. Aggressive warfare for personal or

geopolitical gain is prohibited, at least according to the trajectory of the Judaic tradition.

Anticipatory defense is permitted only in certain circumstances.

There remain, of course, issues and themes needing greater clarity. For example, decid-

ing which tactics constitute preventive detention is complex. Certainly the argument to

preventively detain proven criminals is reasonable, as precedent is found both in

the detention of the mentally insane who endanger themselves and/or others and in the

detention of recidivist sexual offenders. In a related fashion, is quarantining a famously

bellicose population to a village, geological area, or in a prison, all considered the same

according to religious traditions? If it is politically or practically impossible to extract

people with criminal intent from a larger population, what are the limits of permissible

collective detention?

Timing is another critical issue. The Jewish legal tradition often speaks in terms of

l’hatchilah—before the fact, and b’diyavad—after the fact, when discussing limits to

behavior. As an illustration, the tradition delineates what, from the outset, are the limits

of interrogation. If an individual (already convicted of having intent to murder) dies

during interrogation, the tradition says that, though that person’s death is morally damna-

ble, those causing that person’s death are not punishable by a judiciary. This does not

mean that killing proven criminals is condoned by the Judaic tradition. On the contrary,
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it means that the tradition abhors unnecessary physical force in defense of a community’s

welfare. (Moreover, the textual tradition has all but made capital punishment a null

option; no Jewish court, including Israeli courts, may put someone to death.) Clarifying

jus in bello prior restraints and subsequent consequences of breaches of those laws

may manifest greater conformity to the ROE (rules of engagement) endorsed by law-

promoting and law-abiding governments and their militaries.

A third area deserving further attention is prevention. Terrorists, like all other human

beings, respond to stimuli. There may be a matrix of stimuli that, in varying degrees and

circumstances, constitute sufficient cause for some people to choose terrorist behavior to

mediate perceived and real conflicts instead of other (less violent) methods. Some sample

causes include socioeconomic grievances, geopolitical impotence, religious fervor,

and ultranationalism. Identifying the causes for the terrorism, a community suffers may

help governments devise policies that prevent people from practising terrorist tactics.

For example, investing in communities economically and politically may assuage

grievances and dissuade people from pursuing terrorist behavior. Attending to the causes

of terrorism in a preventive manner may relieve a government of resorting primarily

to military defense mechanisms, mechanisms that have proven to be economically, physi-

cally, morally, and emotionally costly. Preventive diplomatic defense, as is biblically

enjoined, may be the most effective means of eradicating terrorism from the outset and

in the end.

As indicated earlier, it is possible to avoid these texts and issues altogether by invoking

certain general principles that undergird one’s position in favor of or against particular

strategies or tactics. But this practice unnecessarily silences the rich Judaic textual tradition

that reflects upon the real struggles and conflicts Jews have faced throughout their history.

In order to honor the past and its textual legacy, it is necessary for us to engage these texts,

however much we may find them upsetting to our modern sensibilities in this regard.

It is possible, however, to use the textual tradition and its principles in ways that are

malignant. Often, Jews bent on using the textual tradition for lethal personal or political

purposes invoke principles as dogma. Two cases in the 1990s are particularly telling illus-

trations of how dogmatic readings of the textual tradition endanger innocents. In 1994,

Baruch Goldstein, a physician by training, gunned down twenty-nine Muslims praying

in a mosque in Hebron before he was killed by Muslim interveners. Despite general and

overwhelming condemnation from Jews around the world about this unprovoked attack

on unarmed civilians, a few rabbis and lay leaders in Israel and North America praised

Goldstein’s murderous action and death as an act of martyrdom (kiddush hashem). The

second, feeding off the virulent tenor of the first, was the assassination of then Israeli

Prime Minister Yitzhak Rabin by Yigal Amir in 1995. In his defense hearings, Amir

admitted that he was merely following din rodef—of the obligation to intervene on behalf

of an intended victim being pursued by a criminal with lethal intent. That is, Amir consid-

ered Rabin a rodef—a position publicly proffered by rabbis during the Oslo negotiations

—and his was a religiously mandated duty to intervene lethally.100 What Amir failed to

do was consider the overwhelming breadth and depth of the tradition’s positions regarding

those perceived as rodfim: if intervention is truly necessary, nonlethal intervention is

the first and laudable course of action (and a broad range of nonlethal actions are put

forward); only as an absolute last resort should lethal intervention be considered. That

Goldstein and Amir “took the law into their own hands” highlights the danger of both

relying upon and permitting civilian extrajudicial conflict resolution. Obviously, and it

need not be expanded upon: such myopic abuse of the textual tradition is not exclusive
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to the Jewish tradition; extremists and literalists imposing their blinkered readings of

religious texts are found in virtually every community.

For these reasons, wrestling with the broad Judaic textual tradition is especially impor-

tant when exercising (military) power. With mighty hands comes great(er) responsibility

to understand one’s own legal and moral foundations. For Jews, the Jewish textual

tradition offers a solid and yet complex grounding, particularly in regard to warfare. The

tradition entails a rich array of laws and principles, some of which can be treated as jus

cogens—laws unabrogable under any circumstances, yet most of which function in the

realm of realism and can be altered only under limited conditions. It is incumbent upon

Jews and Jewish polities to appreciate that permission to employ a particular tactic does

not automatically render it obligatory, effective or efficient. If anything this survey has

shown, it is that the Judaic tradition expresses anxiety about exercising military power.

On the whole, the tradition is loath to advocate or require action compromising the dignity

of an agent, victim, bystander, and God. Because the overall thrust of the Judaic tradition

is toward preserving life, should an emergency arise, bending the ROE in extraordinary

warfare is permissible as long as it is within the bounds of maintaining the dignity of

all—including enemy combatants. Such limits to human agency are critical reminders that

humans are not, and ought not act like, God. The tradition is clear: when forced to defend,

do so only in a manner that is appropriate for mighty human hands.
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CHAPTER 12

Jesus and Mars: A Brief Introduction to the
Christian Just War Tradition

MICHAEL SKERKER

The first part of this chapter offers a historical survey of the Christian tradition on just war.

The presentation follows some of the basic arguments that thinkers have developed with

respect to the justice of going to war (jus ad bellum), and the moral criteria that governs

the actual fighting (jus in bello). We will discuss the evolution of the different doctrines,

explain their similarities and differences, and highlight the tensions between the more

restrictive classical doctrines and their more permissive modern incarnations.

The second part of this chapter applies just war criteria to dilemmas encountered in the

War on Terror. We will consider whether dragnet arrests and preemptive detention for

“suspect” populations are just; whether a civilian who becomes a suicide bomber should

be treated as a combatant; whether targeting holy places used for storing military materials

is permissible; whether the destruction of civilian infrastructure is just; whether military

attacks targeting civilians are permissible; and, lastly, whether the use of interrogatory

torture can ever be justified.

EARLY CHRISTIANITY

Early Christian theologians who wished to develop a “Christian position” on war were

hard pressed to find a consistent message in Scripture. The Old Testament portrays God as

sometimes ordering the Israelites into genocidal wars with other nations while the New

Testament relays Jesus’ strange instruction that hatred should be repaid with love. Further,

Jesus counsels Peter to sheathe his sword in the garden of Gethsemane; instructs his

followers to turn the other cheek if the first one is struck; and promises that those who live

by the sword will perish at its edge. Beyond the question of military service, Jesus’

Sermon on the Mount and St. Paul’s Letter to the Romans seem to counsel complete disen-

gagement from the political realm, perhaps because the coercive roles of soldier, jailer,

lawyer, tax collector, and judge are inconsistent with the radical demands of emulating a

God who responds to sin with love, and who allows the sun to shine equally on the heads

of the wicked and the good.



Following Jesus’ teachings literally, early Christians endeavored to create separate,

self-sufficient communities in which all were brothers and sisters in faith. The only direct

form of coercion in these communities was social isolation. Participation in the soldiering

life was seen as unacceptable as it required behaviors apparently in direct contradiction to

Jesus’ message. Further, soldiering would have included loyalty oaths to the Roman

emperor, obeisance to Roman gods, and exposed Christians to the general moral depravity

associated with the legions. Subsequent Christian attitudes toward the state’s use of force

would be oriented around the understandings reached about the separation from conven-

tional society and pacifism counseled in various ways in the New Testament. Whether

the separation is a matter of the flesh or the spirit would depend on the interpretation of

Christ’s role. Did Christ mean to lead the kingdom of God on earth, or to herald its future

realization in heaven?

Such debates took on an increased importance with the official Christianizing of the

empire in 313 CE. This event forced Church leaders to confront a new set of political

responsibilities the early Christian communes could afford to refuse. In addition to their

now being responsible for all the coercive functions of the state, there was also a devel-

oping theological conviction among fourth century Christians that the social stasis

St. Paul recommended in his epistles could no longer be justified by the imminence of

Christ’s return. Instead, it appeared that the current Christian era—awaiting Christ’s

return—would last indefinitely.1 If the world of political coercion could easily be seen

as “other” when the Roman state was persecuting the early Church, even by the late

second century, the perseverance of the Church forced its thinkers to recognize that the

Church prospered in part because of its support by and integration with the Roman world.

For all of Rome’s crimes, the Pax Romana provided a stable environment for the exercise

and spread of Christianity.

THE AUGUSTINIAN CONCEPTION OF JUST WAR

In the early fifth century, St. Augustine (354–430) addressed the question of Christian

separation by determining that members of God’s kingdom, or city, share the physical

realm with those reprobate humans destined for hell. Both the elect and the condemned

benefit from earthly peace. For Augustine and subsequent theologians justifying Christian

participation in the state’s use of force, the separation from the world Christianity

demands is spiritual rather than physical. This is because all sin is consequent to a will

which perversely loves material and changeable things over God. A properly ordered will

leads one to use, rather than enjoy the things of this world. A good Christian appreciates

that power and wealth are mere means to sustain one’s physical life until called to God,

rather than sources of inherent value. A given profession may pose dangers in its opportu-

nities for irregular passions, but Augustine observes that two men may occupy the same

position, one dispassionately acquitting his duty, while the other glories in the power asso-

ciated with it.2 Thus, it is purposeless to restrict Christians from certain professions,

because any opportunity can be misused and any object or person improperly loved.

Augustine argues Christians ought to do what they can to maintain social peace and

order during their earthly sojourn. If they are rulers, this obligation extends to the power

to make war for these purposes, as it is the natural role of a political ruler to care for his

citizens. This obligation is put into the context of a theological history by Augustine, but

is derived from the natural order of the world, accessible to reason, and so to pagans as

well as to Christians.
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Thus, Augustine could approve of the Roman conception of, and criteria for just war

(e.g., as articulated by Cicero in De Officiis). These include right authority—only the duly

appointed political ruler has the right to declare war. Also, wars may only be fought for a

just cause, for example, defense, redress of wrongs, restitution of stolen property, or

(Augustine would add, in deference to the Old Testament examples) execution of divine

decree. Further, war must be publicly proclaimed after demands for reparations are issued,

and then only waged as a last resort. Lastly, wars must have the aim of peace, and the

damage done in the contemplated war must be worth the good expected.3

It is important to note that Augustine is not offering positive prescriptions for the

attainment of social or spiritual goods with these criteria. Force per se is alien to the

ethics of the kingdom of God. Augustine refers to “justum bellum” as a conventional

concept taken from a secular vocabulary; it is a feature of the material world that

Christians are to use in the appropriate way (as they are to use all worldly things). The

just use of force is a concession to a world far from God’s kingdom, one in which other

people are seen as competitors or means to ends instead of siblings in faith. Thus, it is

with an air of resignation that Augustine concedes that a good king will have to make

just wars.4

The importance of the distinction between prescribing action and granting license for

action is made clearer by Augustine’s discussion of Rome’s martial history in City of

God. One could not describe as good, some of the pointless and wasting wars in Rome’s

history—despite their possible adherence to the formal criteria of justice. These wars

seem to evince a pure lust for violence, glory, and domination; it is these things rather

than the death and destruction which are the true evils of war (because every material

thing dies or decays anyway).5 Augustine observes a shallowness in Roman just war

thinking which ignores the status of leaders’ and soldiers’ wills in favor of an objective

categorization of the justice of a campaign. This categorization is indexed to the interests

of states, rather than men. Yet a war with a just cause could be fought by soldiers glory-

ing in the opportunity to conquer and destroy, or to honor a state they idolatrously claim

to deserve global domination. These factors would seem to evacuate the war’s moral

content.

The criteria are also only formal evaluations, and so blind to other kinds of evil. The

justice of a cause and the point of last resort are relative to a nation’s contingent material

situation, and this situation may have been brought about through immoral actions. For

example, Rome was constantly under attack, or threat of attack at its peripheries, but this

was because it had unjustly conquered and subjugated other peoples.6 Further, the leader

with the right authority to declare wars could just as easily be a warmongering tyrant as

a benevolent ruler. And while all wars are fought for the sake of peace, Rome’s were

fought for a peace of Roman domination, not one of mutual consent.7

Just the same, Augustine learned from his mentor St. Ambrose that the use of force

could be understood as fulfilling the Christian requirement to love one’s neighbor.8 That

one must use force to do so is indicative of the fallen state of the world, but nonetheless,

force can be used to protect the innocent and lovingly correct the wicked. The moral

difference between a violent act meant to aggrandize the self, and one meant to restrain

wickedness or protect the innocent is provided by the actor’s intention.

The Christian soldier or king may use force to fulfill his vocational goals, just as a

pagan should, but must empty his heart of vengefulness, pride, and self-interest in order

to perform them in a Christian way. Purity of motive is so important on Augustine’s view

that he prohibits private citizens defending themselves with force—a position most of his
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theological heirs do not endorse—because doing so evinces a disordered love of one’s

physical body (which one temporarily occupies anyway) over the objectively more

valuable soul of the attacker. (If the attacker is killed in the midst of his unjust attack, he

will die in a state of mortal sin, unreconciled with God.) Using force is morally “safer”

for soldiers, executioners, and interrogators than for private citizens, because the state

agents act, or can act out of obedience rather than personal animus. The force a soldier

wields is in service of social order, the just punishment of aggressors, and the protection

of the innocent, instead of self-love. The individual soldier is not culpable for the overall

justice of the war, which he did not elect to start, nor need he inquire about the justice

of a campaign before participating. Rather, he fulfills his duty simply by obeying his

rulers.9 In battle, he is still free to love his neighbor; to hope that his enemies realize the

folly of their aggressive invasion and repent of it before death; and to pray that God have

mercy on their souls. Ironically, the egolessness enforced by obedience actually helps pro-

tect soldiers from some of the passions that might assail private citizens in similarly

threatening situations.

On Augustine’s understanding, God meant for all human beings to be at peace with one

another. Hence, the standard for right intention has to be the restoration of a just peace of

harmonious relations between neighboring states or peoples. True peace is possible only

when the same love for God relativizes the importance of any particular holding of

territory or treasure. Caritas, or charity—the particularly Christian self-giving, other-

oriented love present in friendship and typified by Christ—can perfect the (retributive)

justice that a king seeks, for example, when he defends his territory. Retributive justice

can be perfected by being put in the service of an ordered peace in which the human

family is returned to comity. The goal of a harmonious order (which is only possible if

all people love the same inexhaustible resource, God) that a good Christian king intends

eliminates the material incentive of empire; such an incentive could spur greed and

vainglory if he is not careful. By seeking this universal harmony important to God (and

which, in a sense, could only be important to an entity invested in every single human

being), the king effectively removes his ego from the equation and acts as a simple instru-

ment of God’s will.

In sum, right intention is Augustine’s signal contribution to the just war tradition, a sub-

stantive standard that embeds the theological and teleological virtue of charity into the

formal criteria of jus ad bellum. Charity answers the question begged by the Roman list

of just war criteria: in service of what, ultimately, is this war, this peace? The teleological

element draws the analysis of a contemplated war beyond the immediate provocations and

state interests to a horizon which the theological aspect puts beyond complete human

conceptualization. This infinite horizon refuses any pat human calculation of justice, a

calculation which might limit other-regarding activity, e.g., at the minimal level when

one’s duty is fulfilled, or when due diligence is paid.

Further, the theological element treats the human being, created by God, rather than the

state, created by man, as the basic unit of moral analysis. The Roman criteria are respon-

sive to the needs and dimensions of states (e.g., seizures of land are “assaults” against

states); the groans of the human beings caught in the conflict are not relevant to the moral

calculus. From a divine perspective, all human cries are heard and all human lives are of

equal value. Practically, this teleological and theological horizon would direct warfighters

to see their enemies as equals, and so to minimize their harm and suffering; to attempt

every avenue of peaceful conciliation before resorting to war; to treat the defeated merci-

fully; and to help repair the damage done once the war has concluded.
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ST. THOMAS AQUINAS: THE NATURAL LAW PERSPECTIVE

St. Thomas Aquinas (1225–1274) received Augustine’s comments about war in

epigrammatic form from Gratian. Aquinas’s terse presentation of a three part jus ad

bellum formula (right authority, just cause, and right intention) in turn becomes the

standard reference for his scholastic heirs.10

With Augustine, Aquinas locates the concept of just war in the order of charity.

He understands upright martial activity to be oriented toward universal concord, rather

than mere retributive justice. He also endorses Augustine’s contention that the moral char-

acter of an action is different if committed in one’s public role as opposed to his private

capacity. For example, concealing strategy from enemies and conducting ambushes do

not constitute deception, because of their utilization in the service of peace.11 Similarly,

soldiers’ and executioners’ acts of homicide do not constitute murder. These state agents

do not choose to kill out of personal animus, but as part of their public role, sundering

miscreants from society the way a surgeon does an infected limb.12 Normally, human

beings deserve to be treated in a way that respects their rational dignity unless, in electing

unjustly to use force against others, they themselves have compromised that dignity by

acting in a bestial manner. In such instances, public authorities may treat them in a less

deferential manner, asking what utility their lives play for the larger society. Aquinas

applies this justification of the political coercion of criminals to the confrontation of

external enemies as well.

The complex natural law schematic Aquinas uses for adjudicating moral dilemmas

serves as a model for subsequent Roman Catholic and some Protestant ethicists. The

moral character of actions is constituted by the actor’s aim in acting, the circumstances

in which the action is done, and the moral object of the action, meaning the moral species

under which the act is objectively categorized (e.g., murder, defensive homicide, execu-

tion, etc.). Importantly for just war thinking, acts with a good moral object—those condu-

cive to natural goods such as life, health, peace, knowledge, friendship, and procreation—

can be deformed by a malicious aim, or by circumstances disproportionate to the desired

end. Thus, a permissible action like using force to defend oneself from unjust attack

becomes sinful if one acts out of vengeance, or with bigoted rage; so too is the act

deformed if one uses more force than necessary.13 Acts, the objects of which are evil

(directly in opposition to natural goods), are malum in se, evil unto themselves, and cannot

be made good with noble aims or prudent measures. Later just war thinkers

mention murder (e.g., the intentional killing of a civilian), torture, and rape as examples

of such actions.

Aquinas uses this moral schematic to articulate what would become known as the

Doctrine of Double Effect,which is often utilized in just war thinking to assess actions that

have simultaneous good and bad effects.14 An action with simultaneous and inseparable

good and bad effects can be elected if the good effect alone is intended; the bad effect is

not a means to the good; the good accomplished is proportionate to the bad effect; and

the actor has no less damaging option available to him.15

‘‘JUST WAR’’ AFTER AQUINAS: ERASMUS, VITORIA, SUAREZ, AND
GROTIUS

Erasmus (1466–1536) expresses the generally dubious Christian view of war in less

technical terms than the scholastics. The legalistic and technical nature of the criteria

can be mistaken as implicitly prescribing, rather than granting permission for wars
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(i.e., when criteria are met, we must go to war). Erasmus’s ground-level depiction of the

effects of war can be read as an implicit critique of the legalistic style of just war thinking,

or at least a critique of a mentality which limits its moral evaluation of war to a dry perusal

of a checklist. He emphasizes in The Education of a Christian Prince16 that wars should

be undertaken as a last resort; that few wars are just (many instead motivated by greed);

that most wars lead to more war; and that even in a just war, commoners with no stake

in the war usually pay the heaviest price. He points to the absurdity of Christian princes

both invoking the justice of their cause in battling one another, as if Jesus could bless

both sides. Erasmus reminds his reader that God denied the great warrior-king David the

privilege of building the Great Temple, because of the blood on his hands.17

In the early modern period, thinkers such as Vitoria, Suarez, and Grotius would incor-

porate jus in bello (justice in war) restrictions into the tradition based on the medieval

codes of chivalry.18 The codes prohibited intentionally killing noncombatants, because

there was no honor for a knight to kill a person other than another knight. Such honor

was extended to fellow brothers in arms that it was thought wrong to kill more combatants

than necessary to achieve one’s objective or to kill when capturing was possible. These

vocational standards were appropriated by moralists in the form of three main principles

of jus in bello: (1) discrimination, which prohibits the intentional targeting of noncomba-

tants; (2) proportionality, which demands that the damage done in an action be propor-

tionally justified by the good accomplished; and (3) a specification of proportionality, a

prohibition on weapons causing more suffering than necessary in incapacitating combat-

ants. Further jus ad bellum criteria were added or reemphasized during this time as well

including the necessity of there being a reasonable probability of the war’s success; that

the war be the last resort to mediating interstate conflict; and that the good sought in the

war be worth the damage anticipated to both sides.19

Franciscus de Vitoria (1483–1546) makes an important contribution relevant to

contemporary conflicts with nonstate actors who do not observe the Western laws of

war. Addressing Spain’s wars with the indigenous populations of South America, Vitoria

argues that the Indians are due the same jus in bello protections as European combatants,

irrespective of their race, religion, and even the justice of their cause; they are due these

protections simply because they are human beings.20 In fact, Vitoria writes, it is often

the case that both sides in a war believe themselves to have a just cause—and in some

respects, it is possible for both sides to have just causes—and therefore it is all the more

important that combatants fight in a just manner, in case the ends do not actually justify

the means.21

Vitoria takes the natural law tradition into an international setting, charting the outlines

of our modern system of international law along with his near contemporaries Francisco

Suarez and Hugo Grotius (a Dutch Protestant). These Christian jurists contribute a mixed

legacy to just war theory by taking a theological construal of natural law outside its sectar-

ian frame. To their credit, they helped to advance the notion that law could govern the

external behavior of nation-states—so rapacious states, for example, could be held to

account. In its mature incarnation in the twentieth century’s Hague and Geneva conven-

tions, the international law of war prohibits waging aggressive war, directly targeting

civilians and civilian infrastructure, using certain particularly loathsome weapons,

employing child soldiers, and mistreating prisoners of war and wounded combatants.

The secularization of natural law has enabled its internationalization in a patchwork

of multilateral conventions indexed to the claims of humanity rather than a sectarian

construal of divine will.
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This secularization came with a price though. Internationalization and secularization

occurred at the expense of the teleological elements of natural law oriented to the fulfill-

ment of friendship between men loving one another in emulation of a God who loves all

in excess of their deserts. By contrast, the duties corresponding to just behavior are rela-

tively minimal, requiring deference to the other side commensurate with the deference it

in turn has paid. In practice, the evacuation of teleological elements from just war thinking

has entailed an identification of what is permissible in warfare with what is not unjust—or

not illegal—rather than what is morally good.22

Also, the procedural and reciprocal basis of the norms means they vary relative to the

behavior and material circumstances of the belligerents. For example, tactics that do not

intentionally target civilians and do not cause civilian deaths disproportionate to the

military value of the target are considered just. Yet there is no absolute ceiling on the

number of deaths or substantive standard for how much discriminatory effort is required.

The bias against violence and for peace implicit in Aquinas’s chapter title for his discus-

sion of just war is lost when the just war criteria are used to ask which wars are just, rather

than ask, with Aquinas, “[i]s war always sinful?” Rather, the presupposition in secular-

ized just war theory is that war and war-making per se are legitimate, with the criteria

merely for determining which campaigns and tactics are exempted from this legitimacy.

The risk then is that rather than the ideal of universal comity, the material conditions of

well-armed nations will form the practical context for just war theorizing. For example,

a formally just cause may be an aggressive enemy action which the defending nation’s

foreign policy provoked in the first place. Also, the tactics which are discriminate in a

particular situation depend on the technical means available to the agent (development

and procurement of which may have been driven by political rather than moral consider-

ations), and the tactics which are proportionate are dependent on the agent’s particular

war aims.

By contrast, theological just war theory assumes peace as normative, and then asks if

there are situations in which war is the least bad option available to political leaders.23

It is instructive that Augustine and Aquinas do not ask if there are “good wars,” but rather,

if there are any wars in which a Christian can participate without endangering his soul.24

The practical import to this distinction is this: within a theological framework, the

constant teleological pressure of the ideal of charity should press war-fighters to always

elect the least damaging, efficacious option available, and to constantly seek more

discriminate and proportionate tactics and weapons.25

PROTESTANT REFORMERS’ VIEWS

Contrary to the Roman Catholic view which assumes peace as normative, early Protes-

tant reformers like Luther and Calvin endorsed political coercion as a necessity in a world

that was fractured by sin. Martin Luther (1483–1546) writes that God authorizes political

coercion to restrain wickedness and preserve peace. Like Aquinas, Luther justifies inter-

state violence via a comparison to the state’s responsibility to restrain domestic crimi-

nals.26 War unto itself is terrible but, like an amputation, good to the extent it restores the

health of the community. Princes do God’s will in waging just wars, and soldiers, their duty

in obeying, but these are civic rather than uniquely Christian duties. Therefore, these duties

are equally incumbent on both Christians and non-Christians.

Luther understands war-fighting in this way, because in his view, no human action has

currency in the economy of salvation. God has seen to the administration of the material
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world by creating the social structures, or estates, of government, church, and family.

Christians do God’s will in this world by doing their duty in each estate. Every person is

called by God to a specific vocation within these estates so the particular, end-oriented

imperatives of the estates (e.g., victory, in the military) should be diligently sought.

Since the inherent (i.e., God-given) purpose of political rule is to maintain peace, a

prince ought to do what is necessary to preserve peace, only resorting to war if it is neces-

sary. Princes ought to proceed cautiously when considering war. Luther seems to feel that

struggling with evil involves substantial risks of moral corruption; with Augustine, Luther

is aware that violence can offer its own illicit pleasure.27 However, since actions do not

merit salvation, Luther does not work out jus in bello restrictions in detail. Luther even

calls on soldiers to fight as ferociously as possible (though limiting their violence to other

soldiers) in order to end the war sooner.

As mentioned above, Luther does endorse the Augustinian view that political coercion

is part of the natural order in a fallen world, rather than a specifically Christian office. He

also understands the scriptural admonitions against vengefulness and hatred to regard a

soldier’s or prince’s affective state, rather than his outward bodily behavior. The state of

the combatant’s conscience is largely related to his motivation for war-making. A prince

should only go to war only to preserve peace, and a soldier should only fight out of obedi-

ence to his prince. Neither should go to war out of greed, vainglory, pride, or love of

violence.28 Luther also agrees with Augustine that sin brings its own temporal punish-

ments, though he pegs the ill consequences directly to Providence rather than the created

structure of the world.29

Like Luther and Aquinas, Jean Calvin (1509–1564) understands the magistrate’s use of

the sword to be different in kind from the private citizen’s. The magistrate’s power is

given him by God in order to restrain and punish the wicked. Challenging those who

advocate imitating Jesus’ nonviolence, Calvin emphasizes the impious folly of pacifism

in the face of evil. It would be an abdication of their duty for magistrates to “ . . .sheathe
the sword, and keep their hands from shedding blood, while the swords of desperadoes

are drenched in murders.”30

Calvin also applies the justification of the domestic use of force to interstate conflict.

With Augustine, he counsels against wanton cruelty and allowing vengeful passions to

guide political and martial policy. Given the Protestant emphasis on Scripture, Calvin

must address critics who point out that the New Testament has no analogue to the Old

Testament’s divinely sanctioned wars, nor any explicit endorsement of the military life.

Calvin argues that the former can be explained by the historical setting of the New

Testament, and on the latter point, defers to Augustine’s interpretation of a scene from

the New Testament involving John the Baptist. The military profession is implicitly

endorsed by John, Augustine argues, because when asked by soldiers what is required

for their salvation, he counsels only that they are to be content with their pay. Jesus’ paci-

fist sayings, Calvin says, ought to be understood to refer to the spiritual kingdom of God,

to be enjoyed in heaven.

Some contemporary mainline Protestant theologians have endorsed the just war criteria

articulated in the main by Roman Catholic thinkers, referring to Protestants’ and Catholics’

common Augustinian and biblical heritage. They tend to employ the criteria with less

systematic rigor than the Catholics, and tend to root the criteria in the command to love

(and so to care for) the neighbor rather than in the concept of justice. Compared especially

to medieval and post–World War II Catholic thinkers, there is a tendency amongst the

Protestant theologians who have addressed these issues to grant governments broader
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discretion to do what is necessary to restrain wickedness, particularly among those theolo-

gians with a dim view of human potential. The inevitability of sin functions in two ways to

give states license to use force. First, as Niebuhr puts it, in Why the Christian Church is

Not Pacifist,31 universal egoism (a function of Original Sin) makes universal cooperation

among men impossible, necessitating government coercion. Second, since all men are

sinners, including those in government, coercion will only result in a relative amount

of justice.32

Thus, the optimism implicit in the Catholic penchant to work out moral requirements in

precise detail is largely absent in Protestant just war thinking. Neither is the fallen human

mind capable of articulating, nor the errant human will capable of achieving full justice in

the world. In any case, the divine standard of love exceeds all rational calculations of

fairness. As with Roman Catholics and the early Protestant reformers, twentieth century

Protestant theologians like Niebuhr, Ramsey, and Childress endorse a separation between

a soldier’s inward charitable disposition toward his enemies and his outward coercive

behavior toward them. In Protestantism, no bodily action per se wins or loses salvation,

but since God granted governments dominion over the bodies and property of men,

performing one’s professional duty in governmental roles is generally in keeping with

God’s will. Given the decentralization of Protestantism, particular congregations in some

mainline denominations are also free to endorse pacifism.

During the Reformation, some radical Protestant reformers felt Luther did not go far

enough in conforming doctrine to Scripture, and committed their new churches to the

pacifism and complete separation from earthly government that Jesus seems to demand

in the Sermon on the Mount. These were the antecedents of some of the historic “peace

churches” including the Amish, Mennonites, and Quakers. There is a range of pacifisms

among these churches, ranging from complete refusal to participate in martial or political

activities, to allowance of passive resistance to attack and nonviolent participation in the

war effort (e.g., serving as medics).33

MODERN CATHOLIC VIEWS

The papacy dedicated new attention to the subject of war in the twentieth century. If the

latitude to wage war reached its most permissive phase with Suarez (who, for instance,

includes insults to a prince’s honor as a possible just cause), two global wars and the

nuclear arms race have led popes to demand increasingly strict definitions of just cause,

such that defense is now considered the only acceptable just cause. The new mood is well

summed up by Pope Pius XII’s 1942 Christmas broadcast. “The calamity of a World War,

with the economic and social ruin and the moral excesses and dissolution that accompany

it, must not on any account be permitted to engulf the human race for a third time.”34

Arguably, war was viewed more as an existential condition than a simple political event

in the Church’s early centuries, emblematic of a world governed by principles alien to the

kingdom of God. War was demystified in the late medieval and early modern periods. The

same metrics for analyzing other political activities were marshaled for discussions of

war. Yet in the second half of the twentieth century, at least on the rhetorical level, war

once again is seen as tied up in the mystery of evil, imperiling the human race as a whole.

Hence, as Pope John Paul II said on a visit to Hiroshima: “From now on it is only

through a conscious choice and through a deliberate policy that humanity can survive.”35

John Paul II in particular focuses on the immense tragedy of war, whether justified or not,

viewing it as a symptom of human sinfulness hostile or indifferent to life in all its phases;
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it is a disposition too willing to mediate difficulties with solutions that arrogate human

control over what is properly the divine realm of life and death. In the Catholic concep-

tion, the basic morphology of Original Sin sees human beings attempting to assume God’s

authority and improve on God’s design, to ill effect. Nuclear weapons, with their power to

literally undo creation, have been presented as a singular mark of this disposition, and

have been especially condemned by the popes and bishops, with John XXIII calling for

their abolition.36

Amidst the development of just war thinking in the Roman Catholic Church, the early

understanding of Jesus’ teachings to refer literally to outward actions rather than inward

dispositions remained an acceptable doctrine for Catholics, such that Catholics could

endorse nonviolence and refuse military service. While an inward disposition of nonmale-

ficence is required of all, it is understood that some are specially graced with the fortitude

to imitate Jesus in outward pacific behavior. Catholics choosing pacifism are still obliged

to help their fellow human being when they are able, and to take positive steps to contrib-

ute to the peace and order of their immediate and broader communities. States however,

are not allowed to adopt nonviolence exclusively and must use force when the safety of

its inhabitants can in no other way be protected.

BRIEF ANALYSIS OF HYPOTHETICALS

Preliminary answers follow to a series of concrete questions related to the “War on

Terror.” These short discussions will allow us to frame provocative queries within the

disparate theoretical frameworks of the Christian Just War tradition. Exhaustive treatment

of each issue is beyond the introductory purposes of the present work. However, the

following discussion reflects the subtle doctrinal differences addressed in historical

discussion above.

(1) Are Dragnet Arrests and Preventative Detention for “Suspicious” Populations

Just?

Dragnet arrests violate the peaceful order of society and the due process guarantees

characterizing such order. Catholic just war thinking is based on the state’s imperative

to uphold justice and create friendship amongst men. Protestant just war thinking is based

on the state’s imperative to care for the innocent (an extension of Christian’s duty to love

the neighbor). Starting from either basis—charity or protection—one can see that arbitrary

arrest is unjust and does not defer to the innocent.

(2) Is a Civilian who Becomes a Suicide Bomber to be Treated as a Combatant?

The generic justification for coercion can be articulated with Thomistic language.

Rational creatures properly use language and reason to change other’s actions. Using

force to assert one’s will in the first instance is characteristic of nonhuman animals.

Humans may licitly control nonhuman animals. Illicitly using force reduces a person to

that bestial level where he is liable to be prudentially manipulated by others. Thus, one

may use force to restrain or incapacitate a person who is unlawfully violent, in order to

restore the peace the violator disturbed.

This duty first applies to state authorities, but devolves to private citizens if no state

agent is present. Attacking enemy soldiers, identifiable by their uniforms, are always legiti-

mate targets for domestic soldiers. On the other hand, civilians (no uniforms) cannot be

treated prudentially (i.e., as animals or objects to be controlled by force) until they commit

or are about to commit an act of violence. Strapping on a suicide belt qualifies for this

treatment, just as would wielding a gun. The difficulty with confronting suicide-bombers
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of course is that they typically look like civilians, making it hard to identify them before

they attack.

(3) Can Holy Places Used to Store Military Materiel be Treated as Military Targets?

By similar reasoning, holy places become military targets if used as firing platforms or

to store military materiel. However, given the prima facie duty not to attack nonmilitary

targets, particularly those of special value like places of worship, a force would need to

consider if the attack was utterly vital. Extraordinary restraint is indicated in such cases.

There is also a prudential (and practical) consideration which urges avoidance of these

technically licit targets, if possible. The enemy is deliberately taking advantage of the

rules of war protecting holy places in order to forestall attack, or failing that, to use images

of damaged holy sites for propagandistic effect.37 The other side may wish to frustrate this

tactic by taking alternate measures, if possible.

(4) Can Agricultural Areas be Destroyed in the Course of Anti-Insurgent or Counter-

Terrorist Campaigns?

The just war tradition dictates that noncombatants cannot be directly targeted. It there-

fore follows that the resources which make their life possible cannot be deliberately

targeted. Moreover, force is justified against individual aggressors, not the common life

of a polity, so infrastructure and institutions making daily civilian life possible should

not be attacked.38 The question is more difficult to answer if foodstuffs, food plants, and

other elements of infrastructure serve both the military and the civilian population.

There are both theorists who allow and who do not allow attacks on such dual-use sites.

The argument for allowing such attacks is based on the Doctrine of Double Effect, which

permits actions that will have foreseeable, simultaneous, and inseparable good and bad

effects. Intentionally destroying dual-use food sources would be allowed by the doctrine

if the intention was to deprive the military of provisions; there was no other way to limit

the military’s supplies; doing so was militarily necessary; and the associated civilian

suffering was proportionate to the damage done to the military. (For instance, if one side

suspected enemy soldiers had additional stockpiles of foods on military bases, but also

availed themselves of fields used by civilians, an attack on the fields would not be war-

ranted because without serious military effect, yet devastating to civilians.) Destroying

groves or orchards simply to punish civilians is not acceptable and has been shown histor-

ically to actually bolster civilian support for the war effort.

Further, all theories of just war are indexed to the restoration of peace, and so counsel

against actions that would make normal life postbellum impossible, e.g., destroying

orchards, salting the earth, contaminating the environment. Particularly from a Christian

perspective, such tactics can be seen as devoid of charity, as they envision a permanent

state of enmity between the people. Christian just war thinkers ought to be especially

sensitive to the destruction of agricultural lands as there are specific biblical injunctions

against destroying vineyards and groves.39

(5) Can Military Attacks go Forward with the Knowledge that Civilians will also

Suffer?

As already mentioned, civilians cannot be intentionally targeted. Military targets can be

attacked however, with the knowledge that civilians will be killed as a simultaneous side

effect of the action, provided that there are no less damaging options and the good

achieved in destroying the military target is judged proportionate to the civilian damage.

This proportionality judgment is perhaps the most controversial part of just war thinking.

How is one civilian’s life weighed relative to the value of one artillery piece in the context

of the overall war effort? Renick points out that on a Christian construal of double effect,
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charity compels war fighters to exceed the minimal requirements of justice (e.g., no inten-

tional targeting of civilians) to seek tactics incurring the least amount of damage possible

consistent with legitimate military aims. Theologians remind military leaders that Christ

died for all humans, even those people currently identified as enemies.40 So charity compels

one to not rest satisfied with a mere proportionality judgment, say, that fifty civilian

casualties are proportionate to one killed Baathist leader (this was the calculation made by

the United States in over twenty air strikes at “high value targets” in the opening days of

the Iraq war), but instead, to use the most discriminating weapons in one’s arsenal and to

push for the development of more precise weapons in order to reduce civilian deaths.41 A

further implication of this argument would be that a force must use the most discriminating

weapons it has (e.g., smart bombs), even if more expensive than less accurate ones.42

(6) Can Interrogatory Torture of Terror Suspects be Justified?

First, it is worth pointing out that contrary to public perception, the conventional

wisdom amongst professional interrogators is that torture mostly fails as an interrogation

tool. Physical coercion usually either brutalizes the detainee into an insensible and

apathetic state, or it produces unreliable information. The torture victim will say anything

to make the torture stop. By contrast, noncoercive methods of interrogation, familiar to

viewers of police dramas, are largely successful. The efficacy of a morally questionable

action is relevant to (at least) Catholic ethics because actions with simultaneous good

and bad effects are licit if the good effects outweigh the bad and only the good actions

are intended. An ineffective measure is one with no good effects, only bad ones. To know-

ingly elect it then is evil.

The Church’s own history with interrogatory torture is complicated and speaks to the

tensions in adopting the coercive tools of the state. Pope Innocent IV authorized the use

of interrogatory torture in 1252, its use in the Inquisition peaking in the late sixteenth

century before the Inquisition formerly ended in 1834. Current Roman Catholic theology

has simple answers to the question of whether any form of physical coercion is allowed in

interrogation and the question of what constitutes torture. Any form of mental or physical

coercion meant to break the will is a gross offence against human dignity and natural law.

It is not a certain level of pain which defines torture, but the end toward which that pain is

geared: the disintegration of the victim’s will. Human dignity is inviolable because

indexed to the divine image. The nature of this will distinguishes God, angels, and humans

from all other entities. This core of human nature is prior to any national, political, or

religious allegiance; any attempt to violate it is evil.

CONCLUSIONS

A teaching common to the various branches of Christianity is that expediency and

morality do not always coincide.43 A fixture of Original Sin is the disposition to seek the

easiest route in every situation, regardless of its moral fittingness. The fact that an immoral

act, be it torture, the launching of an unjust war, the punitive destruction of civilian infra-

structure, or the cavalier use of relatively inaccurate air power, may seem necessary in a

given situation is a reflection of the structures and history of sin leading up that situation.

So often, for instance, the “messiness” of unconventional wars against insurgents or terro-

rists is occasioned by years of immoral government policies, oppression, greed, and

neglect. Catholics believe in a world in which immoral action is never necessary. It may

be that the relevant moral act is more difficult, more expensive, or less immediately satis-

fying than an immoral act, but it is ultimately blasphemous to believe that one has no
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option but to sin. The Church’s stringent teachings serve then as a constant call to look

closer and try harder in order to do the right thing.

On some Protestant views, genuinely tragic decisions are sometimes necessary because

of the pervasiveness of sin. Or at least, some Protestant thinkers reject the Catholic notion

that moral prescriptions can be worked out with precision. In the tradition, there is more of

a sense that military actions are a microcosm of all human actions, characterized by their

distance from a divine standard. Yet at the same time, this distance also provides an

opportunity to renew the bond of faith characterized on one end by an inexplicably persis-

tent divine love. This love is seen as a model for overcoming even the most seeming

intractable and bitter divisions in the human family, even while there is disagreement

among Protestant denominations as to whether it can happen in this world or the next.

With respect to the hypothetical questions, I argued that dragnet arrests are at odds with

Christian principles of just war; that a civilian who becomes a suicide bomber is not

innocuous and, therefore, can legitimately be treated as a combatant; that holy places

which store military materiel can become military targets, but that it is more advisable

to find alternatives to their destruction; that destroying means of livelihood should not

be done to punish civilians; that every military action where civilians will bear the conse-

quences requires a difficult, but compulsory, proportionality judgment; and, finally, that

torture is an unacceptable and mostly useless method to conduct interrogations, no matter

the setting. Each of these questions requires, for sure, more extended treatment. However,

it is expected that the discussion above had provided the tools to start discussing such

topics in reference to the Christian Just War tradition.
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CHAPTER 13

Redefining Legitimacy: Legal Issues

DAVID K. LINNAN

The purpose of this chapter is twofold. First, to provide an overview of modern use of

force law to enable the nonspecialist better to understand the more technical legal essays

on the law of armed conflict that follow. Second, to relate arguments worldwide about

the legality of American use of force in Iraq and Afghanistan to nonlegal arguments about

legitimacy. International law is peculiar not the least because it lies on a fault line between

politics and law, to the that extent states typically justify their actions in terms of legality

while their actions themselves may make law in a technical sense. These concerns are

visible in the domestic and international debates surrounding Iraq, Afghanistan and the

so-called GWOT (global war on terror).

We can, however, take some suspense out of the legal analysis already in terms of

ultimate conclusions. In international law terms, the use of armed force in Afghanistan

falls within most international lawyers’ zone of comfort. However, the same cannot be

said in unequivocal terms about the use of armed force in Iraq even under traditional

U.S. views. Arguments about legality then directly influence perceptions of legitimacy.

ARMED CONFLICT LAW AND LEGITIMACY

Traditional armed conflict law addresses “international armed conflicts,” understood as

wars between states, but consensus is more fleeting concerning “noninternational armed

conflicts” (e.g., civil wars) and the proper treatment of nonstate actors (whether as partic-

ipants in a civil war, or as “free agents” in the manner of individuals or movements carry-

ing out cross-border violence). Nonstate actors and terrorism are not new problems, as

witnessed by nineteenth and early twentieth century anarchists and ethnic nationalists,

remembering howWorld War I started. However, the legal problem is that nonstate actors

do not exist in a vacuum so that problems typically spill over into relations between states.

Issues arise both in terms of the legality of using force against or on the territory of another

state (traditionally, jus ad bellum or the law of going to war, now understood as restraining

the use of force) and the treatment of combatants (traditionally, jus in bello or the law of



how war should be conducted; basically whether combatants associated with nonstate

actors should enjoy the full treaty or customary law protections which have grown up

around international armed conflict).

The former jus ad bellum-type issue is typically joined when one state desires to use

armed force on the territory of another against nonstate actors. How to reconcile the two

states’ competing interests in a political and legal sense? Concretely, that was the problem

in Afghanistan post-September 11, 2001, with the Taliban government of Afghanistan

willingly sheltering al Qaeda as nonstate actor on its territory following its attacks on

the United States. The problem is allegedly repeating itself again now in the Pakistani

border areas, where al Qaeda may be sheltering, while the Pakistani government remains

unable or unwilling for domestic political reasons to take action.

Separately jus in bello-type issues have haunted military operations in Iraq and

Afghanistan as well as the so-called GWOT, in terms of treatment of combatants and

alleged terrorists. The concerns involve questions about methods of interrogation (the

torture question) and theoretically indefinite incarceration. These issues have arisen

domestically in cases like Hamdi and Hamdan addressed in parallel chapters, as well as

internationally in conjunction with Abu Gharib, Guantanamo, rendition and claimed

secret prisons reported on by the European Parliament. They are particularly complex to

the extent domestic constitutional law (power of the executive versus the courts or legis-

lative branch in national security matters) often overlaps with international law issues

(content of the Geneva Conventions). But, particularly for an American audience, it is

necessary to understand the (foreign) legal views behind the fact that military operations

in Iraq and Afghanistan generally have been received poorly outside the United States.

This impacts legitimacy directly, to the extent questions about the legality of the initial

use of force lead to a hypercritical examination of the conduct of armed conflict.

Speaking as a lawyer, the striking thing about the use of armed force in Iraq is that, while

it might have been possible to make a colorable case to fit it within traditional use of force

categories (e.g., anticipatory self-defense), for whatever reason the U.S. government

choose not to try to cloak its policy decision to use armed force in traditional legal terms.

Instead, it apparently intended to establish as a matter of principle the claim of a new

concept to justify the use of armed force (so-called preventive war, premised on what

appear now to be faulty assumptions about weapons of mass destruction [WMD] in Iraq).

Thus, without the cover of a Chapter VII UN Security Council Resolution or traditional

self-defense law, the United States invaded Iraq. Had WMD or concrete evidence of

military relationships between the state of Iraq and al Qaeda terrorists been found, claims

about preventive war probably would have been regarded as overblown political rhetoric

overlaid over traditional legal categories like self-defense. The supposed special character

of WMDs presents scant comfort, because there is a tradition reaching back to the 1960s of

treating them under anticipatory self-defense doctrine (first strike problems).

The aggressive assertion of “preventive war” in the absence of formal justification now

looks problematic, however, since there is no mistake or similar doctrine in international

law justifying the unilateral use of armed force on the basis of mistaken assumptions con-

cerning WMDs in Iraq. The subsequent fallback position in legal terms, that humanitarian

intervention could also justify the use of armed force in Iraq, is unconvincing as judged by

its not even lukewarm reception by most states and publicists. Ultimately, the so-called

“preventive war” approach simply appears to be a bridge too far in legal terms. Others

may assess its legitimacy and the effects of its failure under those circumstances, assum-

ing it to be a good faith mistake, albeit one not acknowledged by the law.

224 Enemy Combatants, Terrorism, and Armed Conflict Law



POST-9/11 FACTUAL AND POLICY BACKGROUND

The background for the current use of armed force in Iraq and Afghanistan reaches

separately back to early 1990s problems involving what are now judged to be al Qaeda

operations against U.S. interests, such as the original 1993 bombing of the World Trade

Center, the 1998 bombing of the American Embassies in Kenya and Tanzania, and the

2000 attack on the USS Cole. In this light, the September 11, 2001, airplane attacks on

the World Trade Center represent the culmination of an ongoing process rather than an

isolated event. For these purposes, it suffices to note that al Qaeda, commonly referred

to as a terrorist organization, in legal terms does not appear to have been affiliated with

a state or government in carrying out its attacks on U.S. interests (i.e., in ordinary English,

there has been no convincing proof offered of a link between any state and al Qaeda

despite sometimes loose assertions concerning share interests between al Qaeda and the

so-called “Axis of Evil” states, particularly Iraq and Iran). In legal terms al Qaeda was

and still appears to be a “nonstate actor,” and “terrorism” for these purposes describes

an approach to the calculated use of unlawful violence with more political than legal

content (once a determination is made that the violence is unlawful, lawyers largely do

not care about motivation).

Whether or not a state were involved, international lawyers noted that U.S. political and

military doctrine began to consider asymmetric threats such as terrorist attacks already

during the Clinton administration under policy statements (military “white papers”) culmi-

nating in the September 2002 Bush administration’s NSS (National Security Strategy).1

The NSS, issued post-9/11, and related reports contemplate a world in which military-

style threats are no longer tied to a bipolar, Cold War-style world, or even national states.

Instead, they contemplate the problem of weak or failing states, and so-called rogue states

(meaning states typically seeking WMDs in order to assert themselves on a regional basis,

often in violation of international law and in any case commonly in aggrandizement of

individual leadership) which may harbor or encourage terrorism for their own purposes.

The NSS aggressively mandates confronting states tied to terrorism, asserting a right of

self-defense in legal terms allowing preemptive, unilateral action.

Afghanistan was invaded post-9/11 relatively quickly in October 2001 in the name of

suppressing al Qaeda via the Taliban. The initial U.S. military action was justified in terms

of self-defense, but the UN Security Council eventually embraced the use of armed force in

Afghanistan under Chapter VII resolutions. Iraq was invaded in March 2003 expressly

without the legal support of a Chapter VII Security Council Resolution. To date, there is

no Chapter VII resolution post–Gulf War convincingly justifying the use of armed force

in Iraq.

DEVELOPMENT OF LEGAL PRINCIPLES CONCERNING
THE USE OF ARMED FORCE

We now set forth an abbreviated history of the development of public international

law’s restraints on the use of armed force. We also sketch conceptual differences within

this area. Beyond history, our examination is cast largely in terms of the UN collective

security structure and the proper reading of UN Charter Articles 2(4) and 51 (including

legal concepts of self-defense with aspects of necessity and aggression). The focus is also

largely on traditional jus ad bellum concerns, leaving the details of current jus in bello to

parallel chapters. A short summary then follows how related legal positions are reflected

in the Afghanistan and Iraq situations.

Redefining Legitimacy: Legal Issues 225



All these issues can be understood only against the backdrop of the intended suprana-

tional peacekeeping role of the Security Council under the UN Charter (and distant echoes

of the predecessor League of Nations’ failure). The Security Council’s long-term Cold

War institutional paralysis led to a situation in which the unilateral self-defense concept

achieved predominance, conflict was often waged by proxy in insurgencies (thus not

always international at first glance2), and states’ cooperation was limited. Political

changes in the former Soviet Union and then the first Bush administration’s successful

pursuit of a Security Council mandate to use armed force to dislodge Iraq from Kuwait

revived hopes that regional conflicts could be managed under the multinational Security

Council system (as contemplated in the immediate aftermath of World War II).

The revival did not entirely live up to expectations, however, since the end of the Cold

War did not herald a general peace so much as a changed international environment,

including nonstate sponsored terrorism and similar threats in part coinciding with

concerns about access to WMD.

For clarity’s sake,we employ in thematerial that follows a certain conceptual shorthand in

referring to different national views of international law in turn as the “American view,” the

“Socialist law view,” the “Continental legal science view,” and the “Developing Nations

view.” Three caveats are in order. First, as might be guessed from the names, these views

have been influenced traditionally both by political and legal factors. Second, views of the

law have always differed within these broad categories (so monolithic characterization is

overly simplistic). In particular, political changes in Eastern Europe make reference to

Socialist lawviews seemdated.However, the views arguably live on in still formally Social-

ist states such as inAsia the People’s Republic of China or Vietnam, or under national views

of the newer Eastern European states. Finally, time permits only a summary overview of the

true legal complexity in this area since national views are influenced in a technical sense by

domestic law, but any detailed comparative law exploration of differences lies beyond this

chapter. Beyond the caveats, however, it is necessary to understand that non-American

legal evaluations of the legality of military operations in Iraq and Afghanistan underpin

the legitimacy question outside the United States.

Nascent Regulation of the Use of Force and Outlawing Aggression

The development of modern principles limiting armed force is best understood against

the backdrop of nineteenth century views concerning legality of its use and the formal,

legal concept of war. In opposition to older natural law views requiring “just cause” for

a “just” or legal war (reviewed in parallel chapters of religion scholars), the positivistic

nineteenth century international law concept of war adhered to the view that each state

as an element of its sovereignty retained the right to go to war against another state at

any time for any reason, or for no reason at all (under jus belli ac pacis). At the same time,

the use of force in international relations was distinguishable from war per se if only

arbitrarily under doctrines concerning the state of war (incorporating a subjective,

intent-based test of animo beligerendi that required one or sometimes both parties intend

or believe that a state of war exist before the use of force would be viewed as a hostile

act in the course of a war). In spite of propagandistic attempts to justify the use of force

in asserting another state’s prior affront (real or imagined), it was generally acknowledged

under nineteenth century views of international law that armed force could be used to

protect a state’s economic and other interests during peacetime as well as wartime

(distinguished under traditional legal categories as involving the “law of peace” versus

the “law of war”).
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Determining the legality of armed force had little meaning in the context of a system

where the right to make war was legally unlimited. However, collateral views about ration-

ales for recognizing the use of force retain some relevance for modern international law

principles. For these purposes, one can distinguish between older views recognizing

self-help or self-preservation as the justification for the use of force. The self-help rationale

focused on the lack of an adjudicatory and enforcement mechanism under then-

contemporary international law (providing a state with no effective recourse if an

obligation owed by another state were violated). On the other hand, the self-preservation

rationale responded to the perception that a state must have some right to resist attacks

on its interests (and ultimately on its very existence).

The development of modern international law views concerning war and the use of force

dates back to the end of the nineteenth century.3 It incorporates two distinct areas of legal

attention. Within the traditional coverage of the law of war, from the time of the First

Hague Peace conference (resulting in the various 1899 Hague Conventions and Declara-

tions largely limiting armaments, followed by the Second Peace Conference resulting in

the 1907 Hague Conventions, and through modern day arms control agreements and the

various Geneva Protocols), one legal strand has accepted the idea of armed conflict but

sought essentially on humanitarian grounds to limit the fashion in which hostilities would

be conducted. This has now become the international humanitarian law and the basic

source of much of modern jus in bello, treated in subsequent chapters. We turn our atten-

tion instead to the second legal strand, namely the limitation of the use of force itself under

international law. Development of the second legal strand dates back effectively to

the founding of the League of Nations in the aftermath of World War I and through the

applicable UN Charter interpretation ultimately affects all modern uses of armed force.

The League’s founding is acknowledged as a watershed, reflecting the general political

consensus in the aftermath of World War I that the traditional law jus belli ac pacis was

grossly unsuitable as a method of resolving international disputes. Without addressing

the League’s eventual failure to maintain international peace, we focus here on three

narrow legal points involving the treaty character of the 1919 League Covenant. First,

the apparent renunciation of war as a method of settling international disputes was recog-

nized at the time of the League’s founding as a departure from existing customary law.

This creation of new international law by treaty was thus effective only among League

member states and did not immediately accede to the status of new and universally bind-

ing customary law. Most but not all of the major powers were members (e.g., the United

States was not). Second, the operative Covenant provisions largely referred to a rejection

of “war,” with the result that at least initially older, intent-based state of war doctrines

arguably permitted a state to use armed force in the conduct of international affairs (but

then to deny that war was involved). To the extent Article 10 of the Covenant apparently

required mutual assistance against “aggression” or its threat against the “territorial integ-

rity and existing political independence” of League members, this undertaking was char-

acterized as a moral rather than legal obligation by some states. Each member state was

left individually to decide what its assistance should consist of in a specific instance.

Third, while outlawing a “resort to war,” in opposition to the current UN Charter the

Covenant’s language was literally silent on “self-defense.” Covenant Article 16 stipulated

that a member state’s violation of its obligations in resorting to war would be deemed an

act of war against all other members, and it contemplated that those states could then

wage a defensive war against the transgressor (not avoiding the previously discussed

problems inherent in keying the response to war). Mention is made of self-defense only
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indirectly or by inference as in the problematic mutual assistance undertaking of Covenant

Article 10.

The Covenant’s shortcomings were recognized already in the 1920s, and a combination

of general antiwar sentiment and demands for structural improvement in the means

for peaceful resolution of disputes (chiefly arbitration and conciliation) led to further

conferences and treaties. By the time of the 1925 Locarno Treaties (providing for the

peaceful arbitration of disputes among World War I’s European protagonists), Article 2

of the centerpiece guaranty treaty distinguishes between “attack,” “invasion,” or “resort

to war,” and expressly recognizes that these do not include the use of armed force in the

exercise of “legitimate defense” or pursuant to actions taken under the League’s aegis or

various Covenant provisions.

The 1928 General Treaty for the Renunciation of War (“Kellogg–Briand Pact”) repre-

sents the effective culmination of efforts between the World Wars to address perceived

problems in the Covenant and League system. The fact that the United States was a signa-

tory and the Kellogg–Briand Pact’s ambition to go beyond the Covenant substantively

(and eventually to form the basis of new general international law excluding aggressive

war) make it particularly important. By its terms, the Kellogg–Briand Pact condemned

“recourse to war” to resolve disputes and “renounce[d] it as an instrument of national

policy.” The Covenant’s unfortunate employment of “war” was repeated, raising questions

whether the Kellogg–Briand Pact was subject to the same infirmities of whether it was

intended generally to establish that, subject to limited exceptions, the use of armed-force

to resolve disputes was unlawful. However, the better view is that signatory states’ use of

armed force without sufficient legal cause itself already was rendered generally unlawful.

Customary law incorporated this view in any case during the 1930s (as confirmed by war

crimes tribunals in the aftermath of World War II). Effectively, at this point “war” ceases

to have much meaning as a term of art in public international law, for which purposes

its employment correspondingly in the current language of “war on terrorism” largely

represents rhetoric rather than possessing legal significance in a technical sense.4

The Kellogg–Briand Pact contained on its face no reference to self-defense, however,

in the preparatory work and by exchange of diplomatic notes the parties variously

reserved rights of “self-defense,” “legitimate defense,” or “legitimate self-defense.” The

United States itself expressly stated by note that nothing therein “restrict[ed] or impair

[ed] in any way the right of self-defense” which is “inherent in every sovereign state and

implicit in every treaty.” The United States’ note went on to characterize self-defense

as an “inalienable” and “natural right,” which “[e]very nation is free at all times and

regardless of treaty provisions” to exercise and apparently laid claim to the ability of each

state to decide for itself at least initially when its own right of self-defense applied.

During the 1930s, legal developments began to diverge. One branch eventually

followed by Socialist law and Developing Nation views (predominantly under the

Continental legal science view) focused on the legal concept of aggression chiefly in

territorial, first-strike terms (harkening back to League Covenant Article 10, conceived

of originally in response to Germany’s World War I invasion of Belgium). Another branch

incorporating the American view concentrated on the legal concept of self-defense (rooted

in customary law ideas of self-preservation). Legal analysis under both viewed large-scale

military invasion by an aggressor state as unlawful. However, opinions differed concern-

ing the legality of low-level intervention in asserting traditional diplomatic protection

(military operations carried out on foreign territory in protection of the lives or property

of a state’s nationals) and the assertion of “self-defense” in the protection of vital interests
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of a political or economic nature. Carrying such technical differences forward, nonstate

actors like al Qaeda now split this problematic divide.

Collective Security, Self-defense, and Interpretation of the UN Charter

The most important difference between the League of Nations and United Nations argu-

ably lies in enforcement mechanisms rather than fine substantive distinctions concerning

views of armed force’s legality. Given international law’s inherent lack of coercive

enforcement mechanisms (because there is no supranational “sovereign” to levy penalties

in the Austinian sense), enforcement mechanisms and substantive law standards enjoy

equal significance. The UN Charter incorporates both modern substantive law norms

governing the use of armed force as well as a new organizational structure to enforce

international peace in the form of the Security Council system.5 The League structure

permitted only coordination of individual states’ voluntary responses to aggression, while

the Security Council system permits designation of an aggressor state to be coupled with a

mandatory coercive regime as discussed in a parallel chapter (requiring member states to

oppose the disturbance of international peace, using force if necessary). At an extreme,

traditional law’s categories of belligerent and neutral states have been displaced by aggres-

sor states and all other states (arrayed against them under Security Council direction).

The final treaty terms of the UN Charter were negotiated at the 1945 San Francisco

Conference on International Organization (open to all interested states except the defeated

Axis Powers). Under the circumstances, the UN collective security system was devised in

a conscious effort to revive many of the League of Nations’ aspirations in a more effective

enforcement structure. Beyond the danger of general conflagration (World War II had just

ended), the drafters of the Charter had before their eyes the example of the League’s ultimate

failure in its 1930s dealings with regional conflicts: Japan’s 1931 invasion ofManchuria, the

1934–35 Italo-Abyssinian War, the 1939 Soviet-Finnish War, and Germany’s progressive

occupations of the Rhineland (1936), Austria (1938), and Czechoslovakia (1939).

The San Francisco Conference saw a variety of proposals by small states addressed to

reconciliation of nonintervention principles with collective response to aggression along

League lines (and an attempt to make collective response mandatory, a goal sought by

weak states and resisted by strong states ever since the failure of League Covenant Article

10). The Security Council system agreed upon addressed perceived flaws in the League

Covenant system by providing that a unified Security Council could compel all

UN member states to respond to threats against international peace (under UN Charter

Chapter VII). In matters concerning international peace, however, by virtue of special

veto provisions, no action could be forced against the will of any Permanent Member of

the Security Council (World War II’s chief Allied Powers, France, Britain, China, the

Soviet Union, and the United States). When united, however, the Security Council could

(1) withdraw matters concerning international peace from UN General Assembly consid-

eration as well as (2) preclude unilateral self-defense from interfering with Security

Council measures. On a substantive law level, a fair reading of the San Francisco proceed-

ings illuminates the conceptual interrelationship of current UN Charter Article 2(1)

(sovereign equality of all states, the basis of the new general UN system), Article 2(3)

(calling for the peaceful resolution of all disputes), Article 2(4) (apparently absolute

prohibition of the use of armed force against the “territorial integrity or political independ-

ence of any State” recalling the language of League Covenant Article 10), and Article 51

(specifically recognizing the exercise of collective or individual self-defense pending

Security Council action against threats to international peace).
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On an institutional level, the opposing vetoes of the United States and the Soviet Union

largely foreclosed Security Council-mandated coercive peacekeeping activity during the

entire Cold War period. Korea was the sole significant exception prior to the First Gulf

War Kuwait situation (minor exceptions include Zimbabwe, then Southern Rhodesia).

As an organizational matter, a general form of collective security response evolved during

the Korea situation in the form of voluntary action by member states acting through the

UN General Assembly (so-called “Uniting for Peace Resolutions,” controversial and,

due to the voluntary nature of any state’s assistance, subject to many of the League

Covenant system’s infirmities). For the most part, however, the legal basis for any state’s

collective security response revolved around divergent interpretations under the UN

Charter of competing views of self-defense and aggression developing since the 1930s.

As a technical matter, the substantive law issues revolve around concerns whether drafters

of the UN Charter intended to depart from progressive legal developments concerning

the use of armed force dating back to the creation of the League (as opposed to merely

incorporating applicable customary law as understood on the eve of World War II).

Different readings of the relevant treaty provisions are the literal source of widely

divergent interpretations of modern self-defense rights: the proper interpretation and

interplay between Articles 2(4) and 51 of the UN Charter. Departing from the Covenant’s

and Kellogg–Briand Pact’s problematic usage of the term “war,” Article 2(4) is expressly

directed against the “use of force”:

“All [member states] shall refrain in their international relations from the threat or use of

force against the territorial integrity or political independence of any state, or in any other

manner inconsistent with the Purposes of the United Nations.”

Departing from prior treaties’ literal silence, Article 51 expressly addresses “self-

defense”:

“Nothing in the present Charter shall impair the inherent right of individual or collective

self-defense if an armed attack occurs against a Member of the United Nations, until the

Security Council has taken measures necessary to maintain international peace and security.

Measures taken by Members . . .shall not in any way affect the authority and responsibility

of the Security Council . . . to take at any time such action as it deems necessary in order to

maintain or restore international peace and security.”

Based upon technical principles of treaty interpretation, the correct reading of the

UN Charter is that Article 2(4) is more than a general statement of principles and directly

covers the use of armed force in international relations (as augmented by Article 2(1)’s

sovereign equality concept). It largely incorporates the customary law in this area devel-

oped particularly in the wake of the Kellogg–Briand Pact (subject to a recognition that

certain United Nations organs have a final power of determination in such matters).

Article 51’s specific mention of self-defense should not be understood as an independent

locus of textual interpretation. Instead, Article 51 simply states a rule of preliminary

disposition pending Security Council action (which preliminary disposition may remain

permanently in place insofar as the Security Council is paralyzed by veto or chooses not

to act). However, this statement of the law (essentially in terms of the American view)

is probably a minority view in the international community of states.

On a structural basis, modern views of self-defense may be separated into two polar

groups. The American view focuses on Article 51’s “inherent right” language viewing
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Article 51 largely as a general savings clause for the customary law (viewing Article 2(4)

as a rather abstract general statement of principle rather than an operative treaty provi-

sion). Socialist law views (seemingly with Continental legal science and Developing

Nation views) see Article 51 as the proper focus for examination of the modern concept

of permissible self-defense (viewing Article 2(4) by its terms as permitting the use of

armed force only under Article 51 self-defense or the authority of UN organ). Their inter-

pretation of permissible self-defense under the UN Charter involves literal interpretation

of Article 51’s first clause (transforming “armed attack” into a term of art alternatively

precluding self-defense claims in response to de minimis disturbances of international

peace and anticipatory self-defense as recognized by traditional law). By this chain of

reasoning, Article 51’s armed attack terminology prescribing the boundaries of permis-

sible self-defense is read into Article 2(4) as the source of the aggression prohibition.

This is linked in the case of the Continental legal science view to a variety of doctrinal

interpretations of the self-defense concept (apparently influenced in varying degrees

by domestic law concepts of self-defense and necessity). In the case of Socialist law and

certain Developing Nations views, they are joined more directly to aggression in a pairing

of Articles 2(4) and 51.

Thus, the self-defense and aggression concepts are linked in uneasy fashion under

modern international law. For our purposes, we distinguish here between the two basic

approaches to self-defense noted above. On a technical level, the two differ on whether

self-defense under the UN Charter should be treated as a definitional construct delimited

by views of aggression itself or whether the content of the self-defense concept should

be derived from a restrictive view of the older customary law embodying a self-

preservation rationale. Both approaches nominally treat self-defense and aggression as

independent concepts, but the definitional construct approach treats self-defense as

aggression’s mirror image while the customary law view itself is severed from the aggres-

sion concept. The aggression concept (and indirectly the true scope of UN Charter Article

2(4)’s textually absolute prohibition on violations of territorial integrity) over time has

evaded any generally accepted definition in various UN-related proceedings.6 Beyond

the easy case of a large-scale military invasion (as with Iraq’s 1990–91 attempted

annexation of Kuwait), there continues to be substantial disagreement about the scope of

aggression viewed as a legal concept. Beyond intellectual disputation, however, the

determination of what constitutes aggression is vitally important under this approach

when it is allowed negatively to define self-defense.

Major differences have revolved around issues such as “indirect aggression” (crucial

during the Cold War). The American view maintains that sponsored insurgencies

normally constitute grounds for collective self-defense measures against the sponsoring

state. Meanwhile, Socialist law and Developing Nations views claim special rights to

undisturbed external support of national liberation fronts and anticolonial movements

under self-determination or similar principles (in the Middle East context, Arab states’

support for the Palestine Liberation Organization). For technical reasons, the Continental

legal science view characterizes such foreign sponsorship in most circumstances as “mere

intervention” (not justifying collective self-defense measures against the sponsoring state

or the use of force on a foreign state’s territory against insurgents operating from cross-

border sanctuaries under specific interpretations of UN Charter Article 2(4)). As a result,

leading self-defense precedents supporting the American view have been rejected or

recharacterized beyond recognition (e.g., The Caroline,7 providing that self-defense

requires the “necessity of self-defence is instant, overwhelming, and leaving no choice
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of means, and no moment for deliberation” ). The American view itself has departed from

traditional law principles from time to time in postulating a right for states to use armed

force in a foreign State in support of its citizens’ fundamental human rights (impinged

on by totalitarian governments) in terms of humanitarian intervention.8 Differing views

are also apparent in connection with the use of armed force abroad in situations such as

hostage rescues and antiterrorism measures.

Here is where we find one issue concerning terrorism or threats more generally involv-

ing nonstate actors. The issue may be stated in terms of the self-defense formulation that,

if only an “armed attack” is valid grounds for self-defense, does a nonstate actor’s terrorist

bombing rise to the level of an “armed attack”? There is not much question that such

activity could be criminalized under domestic law, so the real issue is whether states under

international law may use armed force on the territory of another state to ward off the

threat. In legal terms, it largely looks like a replay of “indirect aggression” analysis,9 sub-

ject to a variety of claims that various treaty approaches to terrorism permit the use of

armed force (except for the fact that the states harboring alleged terrorists are often not

signatories to such treaties with the result that we are thrown back on customary law

self-defense analysis). On the one hand, non-U.S. views of self-defense probably would

characterize an individual bombing to be de minimus and so lacking as a justification

for the use of force. On the other hand, the nonstate actor character itself may be used

under non-U.S. views to deny that self-defense as such is involved, instead claiming mere

necessity which is then deemed an insufficient ground for the use of armed force (because

only a state and its representatives may commit aggression, understood as conversely

defining self-defense).

As the converse of aggression, the definitional construct view of self-defense also

has not usually been considered to incorporate restrictive elements accompanying the

traditional customary law concept of self-defense (most notably the necessity and propor-

tionality requirements under the Caroline test, as required under the American view).

Instead, as a military matter, a state considered to be the victim of aggression might

equally well restrict its military operations to driving out invaders (without its own troops

crossing its borders), or might carry the war to the enemy by its troops’ invasion of enemy

territory. To the extent proportionality is required, however, there is precedent reaching

back into the League period (the 1924 Greco-Bulgarian Frontier Incident) to the effect

that excessive force initiated in putative self-defense itself is a violation (and may be

characterized as aggression under some views).

The U.S. self-defense claims premised on the Caroline face one final legal issue,

namely that of immediacy which normally translates into claims about whether anticipa-

tory self-defense is permissible or whether a potential state victim of aggression must wait

for the invader to strike first. The traditional U.S. view is no, there is no requirement to

take the first blow, but the Caroline position is hedged in terms of immediacy and the lack

of other choices. This is the hidden legal issue in the concept of “preemptive war,” under-

stood as the use of armed force against an eventual enemy rather than a current threat.

To appearances, the Caroline and traditional U.S. approaches focused on threat analysis

rather than an enemy per se.10 Recalling legal analysis of first strike discussions around

the time of the 1962 Cuban Missile Crisis, however, it would appear that the traditional

U.S. position on WMD and anticipatory self-defense still incorporates immediacy in the

analysis even of preemptive nuclear strikes. This is also why it remains difficult legally

to justify the use of force in Iraq based upon claims that, even if Iraqi WMDs had been

destroyed by 2003, Saddam Hussein would in the future have developed new WMDs.
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Thus the puzzling element in the Iraq situation, that the use of force argument seems

to be made in terms of preemptive war beyond the bounds of the Caroline even while,

at least at the time armed force was initially used, it was still possible in good faith to

articulate an anticipatory self-defense position consistent with traditional U.S. views of

self-defense doctrine (regardless of the fact that other countries might analyze self-

defense under UN Charter Article 51 textually in terms of requiring a prior “armed attack”

as condition precedent).

Postwar International Court of Justice cases addressing the use of armed force in any

substantial way are only two in number. The 1949 Corfu Channel Case (“Corfu Channel

Case”) involved the alleged State responsibility of Albania for foreign warships’ mine-

inflicted losses suffered in its territorial waters during peacetime.11 As a substantive

matter, the case’s peculiar posture presented substantial issues both in the area of the

law of straits and territorial waters as well as the threat or use of force within another

State’s jurisdiction, together with the basic issue of Albanian responsibility for the mine

damage. For our purposes, it suffices to note that the decision in the Corfu Channel Case

is inconsistent in important ways with the restrictive reading of UN Charter Article 2(4)

customarily associated with the definitional construct approach to self-defense.

The 1984 Case Concerning Military and Para-military Activities In and Against Nica-

ragua (“Contra Case”)12 is the Court’s most recent pronouncement on the self-defense

concept. On a very basic level, if for no other reason, the opinion is noteworthy as an

implicit confirmation by the International Court of Justice of the post–World War II

war crimes tribunals’ rejection of the American view expressed in connection with its

reservation to the Kellogg–Briand Pact (the position that a state is the sole judge of its

own activities asserted to be in the exercise of self-defense rights). However, it attracted

comparatively more attention among American jurists to compulsory jurisdiction issues

and the International Court of Justice’s general role than to its substantive pronounce-

ments on self-defense (U.S. disagreement with jurisdictional findings led to withdrawal

from the case between the preliminary and merits phases). Further, the Court’s peculiar

approach to limitations on its jurisdiction resulted in the application of what it referred

to as a variety of customary law (despite liberal references to the UN and OAS Charters),

rendering interpretation of the precedent problematic. However, read closely it appears

that the Court effectively adopted the definitional construct approach to self-defense,

essentially tying it to the related interpretation of UN Charter Articles 2(4) and 51 (that

UN Charter Article 2(4) restrictions on the use of armed force permit its use only under

the direction of a UN organ or under a restrictive idea of self-defense keyed to Article

51’s “armed attack” language), largely divorcing it from traditional customary law views

of self-defense.

A full discussion of the eventually settled and withdrawn case entitled Aerial Incident

of 3 July 1988 (Islamic Republic of Iran v. United States of America) (“Flight 655 Case,”

involving the 1988 downing of an Iranian civil airliner over the Persian Gulf by the U.S.S.

Vincennes) is beyond the scope of this chapter.13 However, it is important under the

circumstances precisely because it presents the problem of mistake under use of force

law including issues of self-defense, necessity and related matters under UN Charter

Articles 2(4) and 51. On its face, the substance of the Flight 655 Case is directed at

international civil aviation treaty law. The United States’ position was that, while the

downing of Flight 655 was a tragic mistake, it was incidental to the Vincennes’ lawful

use of force in self-defense and so no legal responsibility attached to the act. Given views

of civil aviation treaty law expressed following the 1983 Soviet downing of Korean
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Airlines Flight KE 007, it appeared that the civil aviation treaty undertakings are subject

to the reservation of rights under the UN Charter (here in particular Articles 2(4) and

51). Thus, the issue was theoretically joined over the legality of the Vincennes’ use of

armed force against the aircraft. If it were lawful under the Charter, no violation of civil

aviation law should have been recognized. The case was effectively settled and dropped

from the ICJ list, however, scholarly analysis was that liability existed despite a good faith

mistake.14

This result is reinforced by the use of force precedents from the League of Nations

period before World War II. The Greco-Bulgarian Border Incident of 1924 is still recalled

as a leading customary law precedent pre-UN Charter Article 51, concerning the line

between lower grade “border incidents” involving small-scale border police or military

hostilities versus “armed attack” justifying full scale self-defense measures, which has

continuing relevance for textualist self-defense views now focused on the key “armed

attack” concept. On its facts, the Greco-Bulgarian Frontier Incident involved a good faith

mistake concerning the scope of the initial frontier incident, and whether in short order

foreign troops were crossing the border in strength (the factual situation was that only a

minor border incident involving apparent misunderstandings has taken place, but the

misunderstanding occurred largely due to poor communications). If there were a viable

mistake doctrine in traditional use of force law, it should have covered the mistaken, good

faith overreaction which vitiated a claim of proportional self-defense. On that basis, we

say there is no “oops” or good faith mistake doctrine absolving a state from responsibility

for the unlawful but good faith use of armed force. This is the hidden danger of self-

judging self-defense; “you break it, you buy it,” paralleling Colin Powell’s sentiments

about Iraq generally, speaking as former Secretary of State and Chairman of the Joint

Chiefs of Staff.

USE OF FORCE IN AFGHANISTAN AND IRAQ IN CONTEXT

We now return in summary fashion to the issue of legal doctrine as applied to the use of

armed force in Afghanistan and Iraq presently. Discourse concerning use of force in

Iraq and Afghanistan commonly employs a mixture of legal and nonlegal concepts.

The largely nonlegal ones include preemptive war, WMDs, terrorism, the war on terror

and rogue states. But, on the legal side, the traditional law of armed force is reasonably

narrowly prescribed, and its parameters are set by collective security ideas under UN

Charter Chapter VII and related ideas about self-defense law mostly under Articles 2(4)

and 51. There are at times substantial differences between United States and some other

countries’ views of permissible self-defense, but beyond the differences it would appear

that even a good faith mistake about the presence of self-defense law’s requirements is

not an excuse, legally speaking, for the unjustified use of armed force.

The differences between United States and some other countries’ views are technical in

nature, but have surfaced traditionally in discussions of indirect aggression (sponsored

insurgencies) and now terrorism involving nonstate actors. The issues at stake involve

ideas about territorial integrity and whether states may intervene on the territory of

another to alleviate an imminent threat. Implicit in this formulation are concerns both

about whether self-defense is necessary, and whether it can be carried out on the territory

of another state without its consent. However, in the interest of maintaining international

peace, the UN Security Council can act under a Chapter VII resolution beyond the techni-

cal bounds of self-defense and intervention laws’ restraints.
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While some states might differ, the United States followed its traditional views of self-

defense in the use of force against Afghanistan and eventually the international community

authorized the use of armed force under UN Charter Chapter VII. Thus, the United States’

use of armed force in Afghanistan is largely unproblematic from a legal standpoint.

However, Iraq is a different matter to the extent the United States early on abandoned from

seeking a Chapter VII use of force resolution for military operations in Iraq post-9/11. By

pursuing the so-called preemptive war doctrine, which exceeded even traditional United

States self-defense views based on the Caroline precedent, the United States use of armed

force in Iraq in the absence of WMDs arguably goes too far. The afterthought of trying to

justify military intervention based on humanitarian intervention (the idea that Saddam

Hussein was a bad man, and the United States was liberating the Iraqi people) seems weak

at best. So a weak legal position has undermined the legitimacy of the U.S. actions in

foreign eyes, now recognized at least as presenting serious public diplomacy problems,

presumably with longer term consequences beyond Iraq and Afghanistan.

In closing, we hearken back to the idea that, from the lawyer’s technical perspective,

the most puzzling aspect of the preemptive war claim was that it was arguably unneces-

sary because initially it appeared as though U.S. military actions could have been covered

by broadly accepted views about preemptive self-defense following the Caroline

precedent. Perhaps the lawyer’s answer is to be found in broad views of sovereignty,

because essentially the U.S. government asserted an almost nineteenth century view

in giving preeminence to something that looks more like international relations realism

(preemptive war, which is not a legal term of art, but rather a political position) rather than

even traditional U.S. views concerning permissible legal boundaries of early use of force

(anticipatory self-defense, in doctrinal terms).
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on a political level is that immediately post-9/11 and in conjunction more generally with the use

of armed force in Afghanistan, the international community largely accepted the self-defense

claims, which were not accepted by many states in the use of armed force against Iraq.

10. This reorientation arguably can be traced all the way back to the NSS and predecessor white

papers’ recharacterization in the post–Cold War world of moving the focus of threat analysis.
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Curiously and perhaps understandably given the Contra Case’s politically inflammatory nature,
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CHAPTER 14

The Concept of Superior Responsibility under
International Law as Applied in Indonesia

HIKMAHANTO JUWANA

The concept of superior responsibility, as understood in international law, appears

frequently in Indonesian legal discourse in the aftermath of the separation of East Timor

(now Timor Leste) from the Republic of Indonesia. It appears as part of the debates and

definitions in conjunction with the question who was legally responsible for the violence

that accompanied Timor Leste’s independence.1 Superior responsibility is a technical term

that is mostly widely used in the context of establishing individual responsibility for

alleged commissions of international crimes. This concept has now been incorporated into,

and applied in the Indonesian legal system. In the Indonesian context, it has become part of

the specialized legal terminology related to the prosecution of grave breaches of human

rights.2 The concept of superior responsibility as used encompasses two intimately related

notions, which are command responsibility and superior responsibility. The distinction

between these two figures lies in the position of the alleged perpetrator(s), in the sense that

command responsibility applies to individual commanders within a military organization,

whereas superior responsibility would apply to civilian organizations, including the police.

How has superior responsibility been applied in the Indonesian context? What is the

prevailing doctrinal view of the concept, and do such views have implications in practice?

This notion is perplexing to most Indonesian legal practitioners. This confusion is respon-

sible for officers and practitioners’ practical mistakes. Moreover, these mistakes contribute

to make it even more difficult to apply the doctrine with a uniform understanding. The

reason is that such errors are translated into case-law and doctrinal positions, then the

mistaken approaches end up perpetuating themselves with new references that other practi-

tioners might use in future proceedings. Moreover, such mistakes then have an impact on

how the Indonesian discussion of criminal responsibility is understood by other observers,

both domestic and international, such as policymakers or NGOs (nongovernmental organ-

izations), which develop strategies and responses to institutional practices based on the

doctrine in question.

With these issues in mind, in the first part of this chapter, I seek to provide a succinct

referential framework concerning how superior responsibility is commonly understood



in international criminal law. Here, I will briefly discuss the origin of the concept of

superior responsibility; provide a preliminary definition of this figure; give an overview

of the different angles that justify the development of the doctrine; show how it has been

conceived in international and domestic instruments, and to conclude I distinguish it from

administrative responsibility, a notion with which international criminal law’s superior

responsibility tends to be confused.

Once superior responsibility has been analyzed in a doctrinal sense, I proceed to

analyze its implementation in the Indonesian context. I focus on a simple case study,

to illustrate the problems that arise out of a mistaken understanding of the said

doctrine. Specifically, this chapter will analyze how superior responsibility was applied

in the indictment, trial, and final decision in the Jose Abilio Osorio Soares case. Osorio

Soares is an East-Timorese civilian, who held the position of Governor of former East

Timor from 1992 through 1999. He was accused on the basis of his alleged superior

responsibility for crimes against humanity committed in the midst of the violence that

overtook East Timor in 1999. Such crimes were allegedly committed by governmental

officials under his control.3 However, his trial was not free from controversy, since to

many critics he was merely a scapegoat for crimes for which military officers were

responsible.4 His trial is an excellent example of how the common wrongful assumptions

referred above can end up having practical implications in determining indivi-

dual responsibility. Our concerns should not only be doctrinal but, more importantly,

practical.

Analyses of superior responsibility, and a proper understanding of their premises and

limits, are more important today than ever. In the international arena, events like Abu

Ghraib, and the subsequent debates concerning the responsibility of the officers involved

in such deplorable situations—from those who carry out alleged torture activities all the

way to the top officers in charge of designing and authorizing such policies—make it clear

that the debate is timely and important. Quite possibly, the discussions that are taking

place in a different setting, like Indonesia, can be useful to understanding the figures in

question.

HUMAN RIGHTS CRIMES IN THE INTERNATIONAL AND
DOMESTIC ARENAS

Prior to further analysis of the doctrine, we need to understand certain criteria about

criminal responsibility in the international and domestic legal realms. In fact, criminal

responsibility often involves an interrelationship between these two spheres. In this

respect, legal scholarship generally distinguishes between national (also referred to as

domestic) and international crimes. National crimes are conceptualized as those deemed

by the community of any country as criminal acts, usually committed within the jurisdic-

tion of that particular state, and judged by the state’s judicial institutions. The moral

dimension of a national crime, its legal connotation and subsequent application is deter-

mined by the people and institutions of that state, in the ways determined by the law and

local judicial officers.

In contrast, an international crime is defined in the international community realm,

crossing across boundaries. They are usually based on a common understanding shared

by the nations and corroborated by international practice (international customs). They

can also be defined by the express recognition of a number of governments that, as we just

mentioned above, enter into covenants, or grant power to international organizations to
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define what these crimes are, and what organizations will be in charge of applying such

laws in practice.

In fact, the process of formation and definition of these crimes mirrors other develop-

ments that have taken place in international law. For instance, the determination of which

crimes qualify as international crimes is mainly derived from, and based on the customary

practices of states. Therefore, across time, the customary practices of these states evolve

into accepted customary international law. Once an international crime is well established

in customary international law, it is usually codified and incorporated into international

treaties. Once defined in international treaties, these international crimes can be incorpo-

rated into domestic laws, either via recognition of these international sources, or via

domestic legislation creating or formally incorporating such crimes in the domestic arena.

There are many practical examples of international crimes that have been gradually recog-

nized through a process of this kind, including piracy and the four types of crime stated in

the Rome Statute of the ICC (International Criminal Court). In this regard, crimes codified

in the Rome Statute are classified into four broad categories: genocide, crimes against

humanity, war crimes, and the crime of aggression.5

On the other hand, in Indonesian law, the types of international crimes that have been

recognized and adopted pursuant to the provisions of Law No. 26/2000 on the Human

Rights Tribunal (hereinafter Law 26/2000), are only crimes against humanity and geno-

cide, excluding war crimes and the crime of aggression, as mentioned earlier.6 Although

this narrower definition might be open to disapproval, those who criticized this law in

other instances agree that, by mirroring the Rome Statute, the Law 26/2000 made an

important contribution to ensure that the standards used to judge crimes against humanity

in the Indonesian context were up to the level required in the international arena. The doc-

trinal referential framework includes, therefore, theoretical and practical developments

that take place in other settings. This contributes to develop a sophisticated and compre-

hensive platform to apply the new legislation, without having to build institutions from

scratch. This has received praise from organizations beyond the Indonesian boundaries.

For instance, Amnesty International expressed that “the use of the Rome Statute as the

basis for the definitions is welcome since, together with other international instruments

and treaties, it provides definitive standards for the investigation and prosecution of gross

violations of Human Rights.”7

This preliminary discussion has made clear that criminal responsibility should

be understood both in the international and domestic domains. The substantive and

procedural criteria upon which responsibility is defined should be analyzed in both

respects. What follows now is a discussion about the notion of superior responsibility as

applicable in Indonesia, with specific grounds on the international and national pertinent

legal instruments.

SUPERIOR RESPONSIBILITY IN INTERNATIONAL CRIMINAL LAW

The superior responsibility doctrine is widely known in international law, particularly

in international criminal law. The emergence of this doctrine should be analyzed from

the perspective of the relatively recent trend of recognizing individuals as limited passive

subjects of international law. Essentially, an individual was traditionally conceived of as a

limited subject of international law, but it is a widely known fact that several recent devel-

opments, especially the internationalization of human rights, have changed this trend and

allow a more prominent role to individuals in the international legal realm.
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To discuss what is meant by superior responsibility, it is necessary to analyze which

individuals may be liable for grave breaches of human rights. Essentially, these individ-

uals are grouped into two categories. The first category includes those who plan, advocate,

order, commit, help or support the planning, preparation, or execution of the grave breach

of human rights. The second category includes those who hold a superior level position

and did not participate in a grave breach of human rights, but whose subordinates under

the superior’s authority committed the alleged breach.

Notice that these two different categories focus on different individuals held responsible

for the grave breach. The first category targets the main author; that is, the individual who

allegedly committed a grave breach of human rights violations (therefore, the category

focuses on the crime’s commission). Meanwhile, in the second category, the individual is

not charged with having committed the breach personally. Their subordinates have com-

mitted the breach, but since the individual assumes the post as the superior, he or she is

deemed to having committed the offence (by omission). Hence, omission simply means

that the individual did not personally commit the alleged crime, but in fact remains crimi-

nally liable for the acts of his or her respective subordinates. This is the most common

category to hold individuals responsible for omission—even if it is not the only one.8

In this respect, superior responsibility initially evolved as a doctrine after World War I

and consolidated in the aftermath of World War II. Ilias Bantekas, a leading author in

the study of superior responsibility, mentions that the first instance of application of the

doctrine was by the allies after World War I, in order “to assess responsibility of German

officers, rightly (assuming) that a combination of power to intervene, knowledge of crimes

and subsequent failure to act should render those concerned liable for the crimes of their

subordinates.”9

Bantekas states that superior responsibility under international criminal law can be

defined as: “People who fail to prevent or punish their subordinates’ illegal acts.”10 On

the other hand, Kriangsak stated that: “ . . .a Superior is criminally responsible for the

act committed by his subordinates if he knew or had reason to know that the subordinate

was about to commit such acts or had done so and the superior failed to take the necessary

and reasonable measures to prevent such act or to punish the perpetrators thereof.”11

From these two conceptualizations, it can be simply stated that superior responsibility

under international criminal law can be understood as the liability of individuals in supe-

rior positions for grave breaches of human rights committed by their subordinates. It must

be noted that liability for grave breaches of human rights cannot be borne by a superior in

those cases where the subordinates of that superior have not committed any crime, or

where the alleged perpetrators are not the subordinates of the accused superior—in these

cases, the link between superior and subordinates or perpetrators is absent.

The concept of superior responsibility is not a recent phenomenon or development in

legal theory. It has expanded beyond its traditional context within military law into other

areas of law. In military law, a commander assumes responsibility for any breach of pre-

vailing laws and regulations by his or her subordinates, including breaches of discipline.

The rationale for superior responsibility is simply to punish the commander for his or her

negligence in preventing the breach, or for not punishing the subordinates who committed

the offence. This means that the commander cannot avoid responsibility for the acts of his

or her subordinates, provided that the commander was in fact in a position to control their

acts, and hence was in a position to prevent the commission of the offence. The superior

responsibility doctrine is featured in military law in several countries. It has been adopted

into international instruments, particularly with respect to humanitarian law.

The Concept of Superior Responsibility under International Law 241



Historically, superior responsibility fell within the confines of international criminal

law, so that an individual could be convicted for their involvement in the commission of

an international crime. After World War II, people who committed a crime against

humanity or a war crime were subject to international law. They were treated as having

committed an international crime. Therefore, international jurisdiction was applicable.

This meant that the accused could be brought to trial and prosecuted by any court, in

any jurisdiction, and at any time.

The key objective of adopting the superior responsibility doctrine in international

criminal law is to broaden the scope of individuals that may be subject to that law, so that

it is not only the individual who is accused of committing the crime that falls within the

provisions of the law, but also individuals who hold positions of authority over the perpe-

trators of international crimes yet fail to exercise that control to prevent the crime from

being committed.12

The superior responsibility doctrine was first recognized at the multilateral level in

the Hague Convention Respecting the Laws and Customs of War on Land (Hague IV,

October 18, 1907), and the Hague Convention Adaptation to Maritime War of the

Principles of the Geneva Convention (October 18, 1907), in the sense of the existence

of duties on superiors ‘in relation to the conduct of their subordinates.’ 13 However,

the superior responsibility doctrine in the sense defined above was not included

in the international agreement that established the IMT (International Military

Tribunal) or the IMTFE (International Military Tribunal for the Far East).14 Individuals

charged under the concept of superior responsibility were charged on the basis

of national laws, such as those in the People’s Republic of China, France, and

Luxemburg.15

The concept of superior responsibility was incorporated in the United Nations Security

Council Resolutions that established the ICTY (International Criminal Tribunal for the

Former Yugoslavia) and the ICTR (International Criminal Tribunal for Rwanda).

This concept was then incorporated into the Statute for the establishment of the ICC.

The provisions that regulate superior responsibility are to be found in Article 6(3) of the

ICTR Statute and Article 7(3) of the ICTY Statute. The two articles are formulated as

follows:

“The fact that any of the acts refered to in article 2 to 4 of the present Statute was committed

by a subordinate does not relieve his or her superior of criminal responsibility if he or she

knew or had reason to know that the subordinate was about to commit such acts or had done

so and the superior failed to take the necessary and reasonable measures to prevent such acts

or to punish the perpetrator thereof.”

Meanwhile, in the Statute of the ICC, the concept of command responsibility is regulated

in Article 28. Command responsibility is formulated as follows:

In addition to other grounds of criminal responsibility under this Statute for crimes within the

jurisdiction of the Court:

(a) A military commander or person effectively acting as a military commander shall be

criminally responsible for crimes within the jurisdiction of the Court committed by forces

under his or her effective command and control, or effective authority and control as the

case may be, as a result of his or her failure to exercise control properly over such forces,

where:
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(i) That military commander or person either knew or, owing to the circumstances at the

time, should have known that the forces were committing or about to commit such

crimes; and

(ii) That military commander or person failed to take all necessary and reasonable

measures within his or her power to prevent or repress their commission or to submit

the matter to the competent authorities for investigation and prosecution.

(b) With respect to superior and subordinate relationships not described in paragraph

(a), a superior shall be criminally responsible for crimes within the jurisdiction of the

Court committed by subordinates under his or her effective authority and control,

as a result of his or her failure to exercise control properly over such subordinates,

where:

(i) The superior either knew, or consciously disregarded information which clearly

indicated, that the subordinates were committing or about to commit such crimes;

(ii) The crimes concerned activities that were within the effective responsibility and

control of the superior; and

(iii) The superior failed to take all necessary and reasonable measures within his or her

power to prevent or repress their commission or to submit the matter to the compe-

tent authorities for investigation and prosecution.

In Indonesia, the concept of command responsibility is taken from the Statute of

the ICC, and was incorporated in Law No. 26/2000 on the Human Rights Court (Law

No. 26/2000). The concept is specifically regulated in Article 42(1) and (2). The superior

responsibility provisions contained in Law No. 26/2000 is essentially a translation of

Article 28(2) of the ICC Statute. Hence, it is reasonable to state that the implementation

of the superior responsibility doctrine in Indonesia should refer to standard practices under

international criminal law with respect to this doctrine.

ADMINISTRATIVE AND SUPERIOR RESPONSIBILITY:
SIMILARITIES AND DIFFERENCES

Any discussion of superior responsibility must contrast the disparate understandings of

the term in the international criminal and administrative law realms. In Indonesia, the

general impression is that these notions are in fact interchangeable. A good example

of arguments based on this assumption is found on the Indonesian Public Prosecutor’s

indictments in the East Timor and Tanjung Priok cases,16 grounded in arguments which

evidenced an understanding of superior responsibility in the administrative sense, there-

fore misunderstanding the concept, and disregarding the doctrine that has evolved around

superior responsibility in the international law field.

In order to determine who holds superior responsibility in the administrative sense, it

must be established in the first place which individual holds the necessary mandate from

the state to assume that position—the competency to exercise public authority in a specific

issue. A key assumption is that, as a precondition of such prerogative, the superior must

have subordinates placed under their direct control. The successful completion of the

mandate by the superior may lead to promotion or some other reward. On the other hand,

if the superior fails to fulfill the mandate successfully, then the superior can be charged

with administrative responsibility. The administrative sanctions that may be levied as a

consequence of this failure include various reprimands, demotion in position or rank, or
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even dismissal. This depends on how the law defines them and how administrative and

judicial practice implements them.

Although they appear to be similar notions—both concepts attempt to hold superiors

accountable for the way they exercise their powers, and for the consequences of their

actions and omissions—administrative responsibility is very different from the notion of

superior responsibility under international criminal law.

In order to file charges based on the notion of superior responsibility as it has been

discussed in this chapter, it first must be evidenced that there is, at least initially, a grave

breach of human rights, defined as a crime in a prior specific legal instrument. Then, it

must be determined who the perpetrators of these crimes are, a preliminary finding that

investigators should arrive at, based on the facts, the evidence at hand, and after conducting

a procedure adjusted to due process of law and framed under the applicable legislation.

Lastly, it must be determined whether these perpetrators have a superior who supervises

or commands them. If the answer to this question is yes, then superiors can be held respon-

sible for the grave breaches of human rights committed by their subordinates.

Therefore, in superior responsibility, the sanction imposed on the superior is inextri-

cably linked to the criminal responsibility found in, and punishment imposed on the

subordinates. Moreover, superior responsibility under international criminal law does

not require any specific, express order to be issued or given by the superior. Usually,

the subordinates commit the acts classified as grave breaches of human rights on their

own initiative, or at least on the initiative of someone different from the hierarchical

superior.

Instead, administrative responsibility requires an order from the superior to the subordi-

nate in relation to the performance of their duties. This type of responsibility is related to

the specific actions, plans, and instructions that the hierarchical superiors impart. If the

subordinate fails to perform these duties, or carry them on in a wrongful way, the superior

is considered administratively responsible for this failure.

Therefore, the contrast between the two forms of responsibility cannot be more

startling. One is targeted at lack of diligence with respect to monitoring and punishing

the wrongful actions committed by the hierarchical subordinates. The other is focused

on the responsibility associated with giving specific orders to subordinates to carry out

actions.

Thus, hierarchical superiors, in terms of the superior responsibility doctrine, are held

accountable for the actions of his or her subordinates for grave breaches of human

rights, because it is expected that the superior will take action to prevent or punish the

subordinates for the acts of which he or she is aware. Hence, superior responsibility

depends on the actual existence of effective control over the relevant subordinates.

In the event that the superior does not take any action against the subordinates, this

is equivalent to the legitimization of the acts that have been committed by their

subordinates.

As a result of this conception, with respect to evidence—quite often the most difficult

question to determine superior responsibility—for a superior to be held responsible

under the doctrine of superior responsibility, three elements must be proven, which are:

(a) effective control between the subordinate and the superior; (b) the superior either knew

or should have known that the subordinates were committing or about to commit a grave

breach of human rights; and (c) the commander or superior failed to take any action

necessary to prevent or punish the subordinates who were committing or about to commit

a grave breach of human rights. Let us analyze these three elements briefly.
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Effective Control

In order to accuse an individual as a superior of subordinates who have allegedly

committed a grave breach of human rights, the first element that must be proved is the

existence of a relationship between the parties that gives rise to a presumption of effective

control of the superior over the subordinates.

There are two important factors here. First, there must be some indication that a grave

breach of human rights has been committed by the subordinates—it is not necessary to

prove this prior to asserting superior responsibility, but the allegations should have at

least reasonable credibility. Second, the term effective—as in ‘effective control’—is an

important factor in determining who the superiors are and the responsibility they assume.

In this sense, effective must be translated as control that the superior has in the form of an

immediate relationship with the relevant subordinates, in a way that it is reasonable to

expect a well informed superior to take some action to prevent or stop the misdeeds.

For example, suppose a number of soldiers of a particular company commit a grave

breach of human rights. Here, we can safely assume that superior responsibility falls upon

the commander of that company. However, this superior responsibility cannot be passed

endlessly up the chain of command to the highest point of the hierarchical order, without

proving the effective control link. The superior of the company commander cannot be held

responsible under the superior responsibility doctrine, unless he or she has an immediate

relationship with the subordinates and their actions. This means that responsibility must

end at the level where there is effective control over the actions of the subordinates.

Consequently, in order to charge a president or chief executive with superior respon-

sibility in cases of breach of human rights, it first must be proved that the subordinates

of the president, under his or her effective control—such as ministers or equivalent

officials—have committed a grave breach of human rights. It is with respect to these sub-

ordinates that the president or chief executive, as top commander, has effective control.

It just cannot be assumed that any action carried on by lower-rank officials will be under

such effective control. This concept can be seen in the indictment against former President

Slobodan Milosevic—although in his case, the indictment based on individual respon-

sibility took preeminence over aspects of superior or joint responsibility.

Finally, to determine whether there is in fact effective control, two additional issues are

critical. First, effective control can be established based on some form of legislation or

regulation. This type of effective control is known as de jure control. Second, where effec-

tive control is not based on any regulation, then it must be proved that there is in real

terms some type of effective control. This type of effective control is known as de facto

control. Whether de jure or de facto, it is important to comply with any of these two

paradigms.

Knowledge of the Superior

The second element that must be proved is that the superior knew or should have known

that the subordinates would commit, or had already committed, a grave breach of human

rights. The term should have knownmeans that, even in those situations where the superior

argues, to the contrary, that he or she did not know any reasonable and objective measure-

ment of “should have known.” It would mean that the superior was aware of the acts.

The knowledge element is important. If the superior did not know about the grave

breach of human rights committed by the subordinates, the superior cannot be held

responsible for the commission of these acts. The critical issue becomes, then, whether

The Concept of Superior Responsibility under International Law 245



the superior is duly informed of the situation in question. The evidence provided should

focus on this point to pass this leg of the test.

Legitimation by the Superior

The third element that must be proved is whether superiors allow the grave breaches of

human rights to occur, or legitimize the act(s) committed by their subordinates. This takes

place whenever a superior takes no action against the relevant subordinates. With respect

to the grave breaches of human rights committed by the superior’s subordinates, a superior

with effective control can take action to prevent (prior to the act being committed) or

punish (after the act has been committed) the subordinates’ actions. In the event that the

superior takes no action against the subordinates, then it is reasonable to consider this an

endorsement of the grave breaches of human rights committed by the subordinates on

behalf of the superior. The superior is in fact tolerating the breaches being committed by

his or her subordinates. Hence, the point of prevention of punishment is subsequent to

knowledge.

The three elements exposed here are essential to determine superior responsibility.

Moreover, when applying the doctrine, it is important to keep the discussion in perspec-

tive and remember that, in any case, the superior responsibility doctrine should always

be applied in a logical way, without unnecessary conceptual stretch and with a view

to ensuring that the fundamental theoretic assumptions are followed. As Bantekas says,

“neither the normal use of the doctrine of superior responsibility nor the ‘duty to control’

theory unnecessarily widen the ambit of the liability of military or civilian superiors. They

follow general principles of the criminal law of the vast majority of States, as well as the

dictates of logic. They express what is expected of all those persons who, in a position of

authority, must take every measure in their power to prevent or punish that which they

would expect others to repress if they themselves were the victims.”17

THEORY VERSUS PRACTICE: SUPERIOR RESPONSIBILITY
BEYOND THEORY

In practice, the legal principles of superior responsibility are frequently employed in

two different fashions. First, as a subsidiary charge, as an accessory to the main indictment

against the accused that holds the superior office. In case the principal cannot be consid-

ered personally responsible for the human rights crimes in question, at least he can be

deemed guilty through superior responsibility. This is made in order to ensure that the

accused does not escape punishment easily. Thus, the Public Prosecutor’s primary charge

will be that the superior is considered directly guilty of a grave breach of human rights.

On the other hand, a second possibility is to employ superior responsibility together with

the idea of his or her control over a number of subordinates. In this case, the subsidiary

charge will be employed to reinforce the notion that the accused is a superior with actual

hierarchical command over individuals who carry out the questionable misdeeds.

Notice that both indictments address the issue of superior responsibility. They embody

charges against superiors who may have failed to commit any act to prevent the malfea-

sance. However, in the first case, the charge goes one step beyond and actually charges

direct involvement in the crimes. In the latter indictment, superiors are charged based

on the effective control that they had over the subordinates. The broader picture is that

superiors must exercise this control in a way that would prevent or legitimize the grave

breach of human rights as committed by their subordinates.
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In Indonesia, the superior responsibility doctrine has been used to judge individuals

who held superior positions concerning events which transpired in East Timor and

Tanjung Priok. Nearly all of the indictments handed down by Indonesia’s Public Prosecu-

tor were based on Article 42 of Law No. 26/2000. As a matter of fact, these indictments

are perfectly legal and feasible. However, the question that must be asked is whether the

prosecutor employed the definition of superior responsibility as it is is commonly under-

stood in the International Criminal Law realm, in the terms explained above, or whether

his usage of this term is closer to administrative responsibility, or different in any other

substantial respect.

After thoroughly analyzing the Public Prosecutor’s line of action in the said cases, our

impression is that the Public Prosecutor’s understanding of superior responsibility is

not totally accurate, or at least does not reflect the predominant consensus on the debate.

To unravel this misguided interpretation of superior responsibility, we proceed to analyze

the Prosecutor’s arguments in the Abilio Jose Osorio Soares case, at both the indictment

and decision phases, before the Indonesian ad hoc Human Rights Court.

In the Abilio Jose Osorio Soares case (Abilio), the Public Prosecutor’s indictment was

based on Article 42(2)(a) of Law 26/2000, which regulates whether a crime against

humanity has been committed by his subordinates. The Public Prosecutor indicted Abilio

as a consequence of his formal position as Governor of East Timor. He was charged with

two counts of grave breaches of human rights supposedly committed by his subordinates.

The first charge stated that Abilio, as the individual that held superior office, legitimated

the actions of his subordinates through his failure to take any action to prevent or punish

the alleged grave breaches of human rights perpetrated by his subordinates, such as the

murder of civilians. There were three districts where these murders were alleged to have

occurred: Liquisa, Dilli and Covalima (Suai).

On the other hand, the second charge focuses on Abilio’s alleged superior responsibility

for the claimed torture committed by his subordinates in the three districts above. There-

fore, the difference in the charges relates only to the alleged offences committed by his

subordinates in these three districts. One was about homicides, whereas the other was

about torture. However, both charges were theoretically linked to the notion of superior

responsibility, as understood in the realm of international criminal law.

To analyze this case, following the outline established above, the first issue that must be

decided is whether Abilio had effective control over his subordinates. This requires, first of

all, establishing who the subordinates of Abilio are, and also requires a clear understand-

ing of how these officers were related to Abilio. Then, the second issue is whether Abilio

was in fact aware of the activities that these subordinates were undertaking (the ‘accurate

information’ element, as explained above). Finally, it should be determined whether

Abilio legitimated the offenses somehow, particularly by taking no action or clearly

unsuitable measures to stop the violations in question. These three aspects are critical to

determining whether the grave breaches of human rights which allegedly occurred were

committed by subordinates over whom Abilio had effective control, that he was duly

informed of the events, and that nevertheless these misdeeds were legitimated by him.

However, an alternative interpretation of the Public Prosecutor’s indictment is viable.

For example, it is possible that the subordinates of Abilio who allegedly committed the

grave breaches of human rights, do not fall within the category of perpetrators of grave

breaches of human rights, but are instead superiors themselves who have at their disposal

subordinates who are, in turn, the perpetrators of the alleged acts. For instance, in the first

and second indictment, the prosecutor considers the Regent of Liquisa, the Regent of

The Concept of Superior Responsibility under International Law 247



Covalima, and Deputy Commander of the Integration Forces PPI (Pasukan Pejuang

Integrasi) as Abilio’s subordinates.18 Consequently, according to this interpretation, these

officers are not the perpetrators who committed the alleged grave breaches of human

rights. Instead, their respective subordinates are considered the perpetrators of the acts

charged in the three districts noted above. In Liquisa, for example, the accused who were

presumed to have committed the grave breaches of human rights are: Jose Matheus,

Tome Diogo, Abilio Alves of the Indonesian Army, and Alfonso and Chico of the Police

Department of Liquisa.

If we follow this line of reasoning, this means that Abilio cannot be charged based on

the acts of his subordinates, because the subordinates were in fact the superiors of the

individuals who committed the offences so charged. The indictment handed down by the

Public Prosecutor is clearly inconsistent with the superior responsibility doctrine as

understood in international criminal law, because it seeks to hold two different ranks of

superiors responsible for the same crimes, disregarding both causal links and levels of

hierarchy.

In this sense, superior responsibility requires the superior’s effective control of the

subordinates who allegedly committed the grave breaches of human rights. Abilio cannot

be considered to have had effective control over the perpetrators of the grave breaches of

human rights, because at all relevant times, the perpetrators of these acts were under the

effective control of the Regent of Liquisa, the Regent of Covalima, and the Deputy

Commander of the Integration Forces. Therefore, it is the subordinates under Abilio’s

authority who were in fact the superiors of the alleged perpetrators of the grave breaches,

and therefore they should be charged in terms of superior responsibility.

Instead, following the logic of the Public Prosecutor, any superior could be charged and

held criminally accountable under the doctrine of superior responsibility. In the Public

Prosecutor’s view, there is no possible end to the causal link that provides grounds to

establish responsibility for a given crime. That is, the first requirement of the doctrine is

unreasonably extended, without the accompanying theoretical or evidentiary justification

that could provide grounds for this argument.

Moreover, the crucial error in the Public Prosecutor’s arguments regarding the concept

of superior responsibility is that the aforementioned officers were not positioned as perpe-

trators of grave breaches of human rights. How can we determine superior responsibility

vis-à-vis a subordinate’s action, where the said subordinate officer is not the perpetrator of

the crime? This is a critical factor, because if the Regents and Deputy Commander do not

constitute perpetrators, and consequently this is not proved, then it is not possible for

Abilio to be found guilty based on the superior responsibility doctrine in accordance with

prevailing views in international criminal law.

If the Public Prosecutor wanted to indict and prosecute Abilio based on the superior

responsibility doctrine under international criminal law, then the Public Prosecutor should

have argued that the Regents and the Deputy Commander of the Integration Forces were

the individuals who committed the alleged crimes. This could be achieved by proving that

the Regents and the Deputy Commander were responsible for the planning, order and

commission of the grave breaches of human rights that are alleged in the indictment.

Therefore, the application of the theory of superior responsibility seems problematic

in this case. The main argument of the Public Prosecutor was very weak, as a result of

the inaccurate definition of superior responsibility. The Public Prosecutor argued that

there was effective control between Abilio and his subordinates who were alleged to have

committed the grave breaches of human rights. However, the major problem that the
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Public Prosecutor encountered here is that Abilio’s subordinates did not commit the

grave breaches of human rights charged in the indictment. On the contrary, their

respective positions were as the superiors of the perpetrators who committed the crimes.

Abilio’s subordinates, in turn, could only be held responsible based on the doctrine

of superior responsibility. For that reason, it is reasonable to ask whether Abilio in fact

had effective control of the actual perpetrators of the grave breaches of human rights

or not.

The second requirement, as argued by the Public Prosecutor, was that Abilio was not

only aware of the crimes through information provided to him, but also the information that

he was aware of clearly indicated that his subordinates and other mass organizations—

including the militia— were committing, and had recently committed a number of grave

breaches of human rights. This included the murder of a number of pro-independence civil-

ians at church in Liquisa, the Ave Maria church, and at a number of locations throughout

East Timor. Here, the question then is which of the subordinates’ acts should or could

Abilio reasonably have been aware of. If the answer is that he was aware of the actions

undertaken by the Regents and the Deputy Commander of the PPI, then the problem lies

in resolving the issue whether they committed the alleged grave breaches. On the other

hand, in case we believe that they can be conceived of as the actual perpetrators who com-

mitted the grave breaches of human rights, then the question is whether Abilio knew or

should have known of these grave breaches of human rights—given that it is not clear

whether he had any effective control over them.

Finally, it is clear then that the third element for determining superior responsibility

as explained above—legitimation by the superior—was not formally satisfied. The argu-

ments stating that Abilio did not undertake any reasonable or necessary action to prevent

the grave breaches from occurring within the areas under his authority are difficult to

sustain. Abilio was charged for not preventing or taking the necessary measures, such as

issuing orders to the security forces to prevent the clashes between pro-integration

and pro-independence groups, as well as not giving up the perpetrators to the relevant

authorities for investigation and prosecution. These arguments were neither sustained

nor proved.

However, if we analyze the process from the standpoint of the doctrine of administra-

tive responsibility—as explained earlier—it becomes clear that the arguments made in

court by the prosecution have a more appropriate framework to hold Abilio responsible,

a framework that could have different consequences for Abilio. This relates to Abilio’s

failure to take the requisite administrative action in his capacity as Governor of East

Timor. This possibility has not been analyzed so far, but it might provide a more appropri-

ate form of sanction. But it would be administrative, rather than criminal in nature.

Unfortunately, both the Ad Hoc Human Rights Court, and the Supreme Court during

the cassation phase of this case accepted the inaccurate interpretation of superior respon-

sibility doctrine asserted by the Public Prosecutor. This meant that Abilio was found

guilty by the Ad Hoc Human Rights Court, and this decision was affirmed later at the

Supreme Court level. This interpretation of superior responsibility by Indonesian judicial

bodies is clearly at odds with the accepted interpretation of the doctrine in international

law, and does not comply with the rigorous theoretical framework that I have presented

in this chapter. An analysis of Alibio’s conduct from the perspective of administrative

responsibility involves a completely different analysis, with potential radically diverse

consequences. It could possibly have given Alibio more suitable legal treatment to hold

him responsible for the misdeeds in question.
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CONCLUSIONS

The concept of command responsibility in international criminal law has a well-

defined, specific meaning. Despite the sophisticated discussions that have been elaborated

in this regard, in Indonesia, this concept is still deeply misunderstood by many actors,

including law enforcement agencies. With a view to making a contribution to our own

understanding of the concept, and thus provide further basis for the proper construction

of the rule of law in Indonesia and East Timor, this chapter has summed up the basic

conceptual framework required to apply the superior responsibility concept to determine

who should be liable for the alleged crimes against humankind committed in the process

of independence of East Timor.

Nevertheless, when we turn from the scholar to the practical scene, we realize that there

still is a long way to go concerning proven application of such notions. The Abilio case

highlights the basic mistake relating to how the prosecution and other officers have

understood command responsibility in Indonesia: The fact that command responsibility

in the military sense in international criminal law is assumed as similar and undistin-

guishable from administrative responsibility, which is a completely different legal

concept. Confusing one with the other can lead to unjust outcomes, as was probably the

case with Alibio.

This misperception is also linked to how we understand in what sense subordinates

are under effective control of a superior. In the Abilio case, the subordinates under the

effective control of Abilio were not in fact the individuals who committed the alleged

grave breaches of human rights, but rather officials who were, in turn, superiors of other

individuals who might have had a clearer role in these alleged misdeeds. Hence, Alibio’s

subordinates should have been considered superiors with effective control over the actual

perpetrators of the alleged grave breaches of human rights. In short, superior responsibil-

ity, if applicable at all, did not apply to Alibio, but rather only to his subordinates.
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CHAPTER 15

The 2006 Conflict in Lebanon, or What Are
the Armed Conflict Rules When Legal
Principles Collide?

GEORGE K. WALKER

The law governing armed conflict is traditionally understood as having two branches. The

first is jus ad bellum, which includes the law of going to war, but which can include

circumstances when no war results, for example, a self-defense response to an attack

where no ongoing conflict results. Today the jus ad bellum includes the law of the UN

Charter (particularly Articles 2(4) and 51), general international law related to self-

defense, and the like. The second is jus in bello, which includes the LOAC (law of armed

conflict), i.e., principles which seek to prevent unnecessary destruction by controlling and

mitigating harmful effects of hostilities, but which also includes rules applying to neutral-

ity, ending hostilities (cease-fires and armistices), and the like. The traditional categories

are now changed or supplemented in practice by disparate sources such as the UN Charter

or human rights law. Such bodies of law may be aimed chiefly outside the armed conflict

setting, but the generally articulated standards may also affect armed conflict situations.

There is disagreement concerning the hierarchy and applicability of multiple sources of

LOAC. Furthermore, the boundaries between them are imprecise and subject to disparate

and conflicting interpretations, particularly as regards international versus noninternational

armed conflicts and increasingly prevalent nonstate actors within them (as witnessed by the

reception of the International Committee of the Red Cross’ 2005 study espousing the view

that convergence has already occurred).1 Beyond the theoretical discussion, the resulting

lack of certainty hampers the ability to determine whether a specific action is lawful

or not in practical terms. If there is no agreement on what the right conduct is, we cannot

expect military officers and civilian leaders to follow the law successfully. This is a

general modern problem which we shall illustrate in the context of the 2006 Lebanese

conflict as representative of the typical modern armed conflict involving both state and

nonstate actors.

The Israel–Hezbollah conflict involved Lebanon and, at least indirectly, other nearby

states (Syria and Iran). It began in July 2006 and was the subject of an August 2006 UN

Security Council cease-fire resolution,2 and illustrates the colliding legal principles prob-

lem. Hezbollah, considered by some to be a terrorist organization operating in southern



Lebanon, launched rocket attacks, raided Israeli territory, and kidnapped two Israeli

soldiers while killing others. Israel responded, claiming self-defense, with air and artillery

attacks on Hezbollah sites in southern Lebanon, and an air and naval “blockade” of

Lebanon, citing support of Iran and Syria for Hezbollah. Hezbollah fired rockets into

Israel. Israel then began a ground campaign into southern Lebanon against Hezbollah.

States called for UN intervention or similar North Atlantic Treaty Organization action

to calm the situation. Innocent civilians, civilians who may have sheltered combatants,

and military personnel in Lebanon and Israel died or were seriously injured. Israeli reserv-

ists were recalled to active duty, and civilians on both sides lived for weeks in basements

or bunkers. Damage to property was heavy. Israeli air strikes resulted in environmental

damage to Lebanon’s coast from petroleum leakage as well as forest fires in Lebanon,

while Hezbollah rockets ignited forests in Israel. A Hezbollah rocket hit an Israeli warship

10 miles off Lebanon, and another struck a Cambodian-flagged merchantman 35 miles off

the coast.

Beyond calling for a cease-fire, UN Security Council Resolution 1701 called for

augmentation of the UNIFIL (United Nations Force in Lebanon) already in Lebanon when

the raid and Israeli response occurred. As the cease-fire took hold, Israel eased its grip on

Lebanon, and assistance was marshaled. Over 1000 Lebanese civilians had died and over

4000 were injured. Most of the 975,000 displaced persons returned home, although

250,000 remained homeless. Perhaps 95 percent of Lebanese farmers lost their crops.

Power rationing due to bombed lines continued. Schools in southern Lebanon were

damaged. Health issues remained as water, food, and necessities were pledged and

shipped by neutrals, including those attending a Stockholm, Sweden donor conference,

and by NGOs (nongovernmental organizations) and UN agencies. Thirty-nine Israeli

civilians and 117 Israeli soldiers, many of them reservists, were reported killed through

August 13, 2006. Early reports declared rocket attacks had injured up to 1200 Israeli civil-

ians. Reports varied on the number of Hezbollah fighters killed, and there is no report of

the number of Hezbollah fighters wounded or Lebanese armed forces casualties. The

oil spill resulting from Israeli attacks on Lebanese oil tank farms covered 105 miles of

Lebanon’s coast, and it could take 10 years for the coast to recover.

The conflict’s war damage has been placed at $9.4 billion for Lebanon and $3 billion

for Israel. Six weeks after the Hezbollah raid and the start of the conflict, its leader, Sheikh

Sayyed Hassan Nasrallah, said Hezbollah did not think its raid would have led to a war at

that time and a response of that magnitude. According to Nasrallah, if it knew the opera-

tion would have led to such a war, it would not have been mounted. On the Israeli side,

political echoes continue to the extent criticism of how the war was waged may yet cost

current Israeli Prime Minister Ehud Olmert his job.

Several bodies of law arguably were involved: (1) Israel’s claim of self-defense under

the UN Charter and general international law, (2) the law of international armed conflict

and the law of noninternational armed conflict, (3) human rights law, and (4) the law of

the Charter, exemplified by Resolution 1701. This chapter analyzes these issues prelimi-

narily, based largely on media reporting of events and without waiting for the certainty

of historical facts. To resolve controversies among these bodies of law, I propose a flexi-

ble approach inspired by the due regard principle found in the LOS (law of the sea) and

the law of naval warfare for its interface with the LOS.3 The broader rationale is that

whenever two or more bodies of law conflict, a decision-maker must give prominence to

the controlling body or bodies of law that regulate the juridical situation in question, but

he or she must have due regard for other possibly applicable bodies of law. To provide
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guidance with respect to what law applies to a specific situation, I suggest several criteria

to inform such a due regard principle, and discuss its practical implications with examples

largely drawn from the 2006 Lebanese conflict.

CHANGES IN WAR, CONFLICTS, AND INTERNATIONAL LAW
SINCE 1945

Recent decades have witnessed significant changes in the nature of war and the kinds

of conflicts the world faces. They are different, at least in degree, from nineteenth and

twentieth century warfare. In the post-1945 world, there has been a pronounced tendency

toward smaller international wars, and a growth in noninternational conflicts. Terrorism,

always present (recalling anarchists of the late nineteenth and early twentieth centuries),

has increased in scope and ferocity. Increasing prevalence of terrorism and noninterna-

tional conflicts have both contributed to the growing importance of nonstate actors in

armed conflict (e.g., al Qaeda). Technically speaking, conflicts are designated as

international versus noninternational typically on the basis of whether parties to the

conflict are states, not simply based upon a conflict’s transboundary reach. Big armies

are largely, but not entirely, a phenomenon of the past, although there remain exceptions

such as the armed forces of Iraq, the People’s Republic of China, Russia, and North Korea.

Instead, today’s forces are more professional and yet rely often on citizen reservists or

their equivalent to augment full time professional forces. Weapons have also changed—

for example, the thermonuclear weapon, present since the mid-twentieth century, now

has a dirty bomb cousin. There are smaller, although equally lethal, weapons (handheld

surface to air missiles, plus drone or hijacked aircraft like the civil airliners involved in

9/11).

Not only have the characteristics of warfare changed, but the legal framework

governing it has also changed. The LOAC is evolving into an intricate set of rules

provided by different systems of law that interface and conflict within the larger body of

international law. The law that applies to jus ad bellum and jus in bello circumstances

has been impacted since 1945 by at least six relevant developments:

1. UN Charter supremacy over inconsistent treaties, established in its Article 103;

2. Inherent right of individual and collective self-defense under Charter Article 51, a traditional

customary right of states, but now given, through Article 103, supremacy over treaties, and which

involves a right of anticipatory self-defense, often debated but now probably admissible in the

Charter era;4

3. Authority, under the Charter, for the UN Security Council as a political organ to issue “decisions”

in resolutions binding states under Articles 25, 48, and 94(2), much as the Charter through Article

103 trumps all treaties;5

4. New standards for humanitarian law supplementing or superseding the 1899 and 1907 Hague

Conventions and other rules, for example, in the 1949 Geneva Conventions6 and the 1977

Protocols I and II to them,7 but also the Hague Convention and its Protocols protecting cultural

property,8 and a greater emphasis, through Common Article 3 of the Geneva Conventions and

Protocol II, on the law of noninternational armed conflicts. Another factor is the treaties’ Martens

clauses, following the Hague Conventions of 1899 and 1907, which require respect for principles

of the law of nations, resulting from “usages established among civilized peoples, from the laws

of humanity, and the dictates of the public conscience.” Custom and general principles can flow

from these treaties. In areas that treaties do not cover, for example, the law of naval warfare and

neutrality encompassed by the 1995 San Remo Manual, expert bodies have offered compilations
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of the law. New national military manuals (e.g., the 1999 American Commander’s Handbook on

the Law of Naval Operations9) also articulate current state views;

5. Human rights treaties and their derogation clauses; some treaties are global, for example, the

ICCPR (International Covenant on Civil and Political Rights), and some are regional in scope,

for example, the European Convention for Protection of Human Rights and Fundamental Free-

doms. These agreements may also give rise to customary rules and general principles of law; and

6. Development of jus cogens, meaning fundamental rules that trump traditional sources of

international law such as those restated in the Statute of the International Court of Justice—

custom (practice accepted as law by states), treaties, and general principles of law.

In this chapter, the problem I address, cutting across jus ad bellum and jus in bello, is

how to deal with the collision between the Charter and its Article 103, Security Council

resolutions and jus cogens—which might include, for example, self-defense10 as well as

humanitarian law and human rights norms within its parameters,11 in the context of IHL

(international humanitarian law) applying to international and noninternational armed

conflicts (civil wars), and human rights law. Several issues arise as the different bodies

of law may apply to the same facts, so it is necessary to analyze each of these possibilities

separately. I address six different types of “legal collisions,” and suggest solutions based

on the due regard paradigm.

ADOPTING A DUE REGARD PRINCIPLE

The due regard standard was initially adopted by the San Remo group as an experts’

forum for neutral and belligerent relationships under the law of naval warfare. The under-

lying concern involved how rights based on the LOS, such as a neutral’s rights in its EEZ

(exclusive economic zone), interface with the law of naval warfare including belligerent

rights to use the high seas (which is the status of the water column and surface of

the sea within and outside the 200 mile EEZ seaward of the 12 mile territorial sea).12

The due regard principle, taken from the 1958 and 1982 LOS conventions, says that

belligerents must pay due regard to rights of a neutral in that neutral’s EEZ, for example,

to operate its fishing fleets. Similarly, under the LOS, states operating on the high seas

must have due regard for others’ use of the high seas (1982 LOS Convention Article

87), for example, a ship exercising freedom of navigation must have due regard for a

fishing vessel engaged in fishing, also a high seas freedom.13 Thus, although the LOS in

the applicable 1958 and 1982 LOS conventions declares that the LOS is subject to the

LOAC in armed conflict situations, belligerents must pay due regard to neutrals’ rights

under the LOS.

What does this tell us? The due regard principle is based on the assumption that when-

ever two states are lawfully entitled to act in a determined way on the grounds of disparate

and even competing legal bases (i.e., when two rights collide), the legitimate exercise of

one state’s rights should not be considered as a reason to deny the lack of recognition of

the other’s rights, or of at least part of them. Given that either rights or sets of rights are

based on valid legal sources, in the absence of a previously established solution to solve

the conflict, the sphere of each right should be left intact to the greatest possible extent.

Even the recognition of the hierarchical superiority of one of the legal sources (e.g., jus

cogens principles) should not be interpreted as though other individuals cannot also have

other rights based on other valid sources (i.e., other jus cogens principles, IHL, etc.). One

law can have prominence over the others; however, this should not imply that the other

laws should not be taken into account.
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Hence, the due regard principle calls for a more flexible approach when assessing the

boundaries of each normative domain. The correct interpretation when competing bodies

of law (e.g., LOAC and LOS) apply to a given situation should not offer a zero-sum

conclusion, but rather should reflect a decision-maker’s respect for each applicable body

of law. The dilemmas of what law to apply and how, as stated above, might be resolved

through a theoretical framework, based on due regard and analysis of the Restatement

(Third) of Foreign Relations Law of the United States §§ 401–03. Here we examine six

different situations. The first three involve international armed conflicts where the UN

Charter-based rights of individual and collective self-defense and parallel customary

norms of individual and collective self-defense, mandatory implementation of UN

Security Council “decisions” under Articles 25, 48, and 94(2), and jus cogens principles

are involved (Principles I, II, III). The second three involve circumstances where compet-

ing humanitarian and human rights law norms clash either in international armed conflict

situations, or in noninternational armed conflict situations, and where competing humani-

tarian law norms applying in international or noninternational armed conflicts and human

rights norms clash (Principles IV, V, VI). The following six stated “principles” do not

exhaust the multiple possibilities that can arise when the different legal sources interact,

but offer insight into the question of how to determine each source’s role.

Principle I: Self-Defense, Security Council Decisions, and Humanitarian or
Human Rights Law Interfaces

This first general principle addresses the interface between the domain of individual and

collective self-defense based on UN Charter law or UN Security Council decisions, and

treaty obligations imposed on states, including humanitarian law or human rights treaties.

This principle might be adopted:

UN Charter law, meaning the law of the inherent right of individual or collective self-defense

under Article 51 or the law of a UN Security Council decision taken pursuant to Council

authority and mandatory on states under the Charter in Articles 25, 48 or 94(2), prevails under

Article 103 of the Charter over any applicable treaty obligations of affected states, including

obligations under humanitarian law or human rights treaties. If a Council decision authorizes

self-defense but conditions use of self-defense measures, those conditions apply in states’

exercise of individual or collective self-defense. However, actions taken pursuant to Article

51 or pursuant to Council decisions under Articles 25, 48 and 94(2) shall have due regard

for humanitarian law or human rights standards, whether stated in international agreements,

customary international law or general principles of law, the presumption being that these

standards shall usually apply in any self-defense or Council decision-governed situation.14

An illustration of this principle is found in the enforcement of humanitarian law treaty

rules protecting cultural property, so long as it is not used for military purposes.15 Under

the LOAC, those rules are mandatory among treaty partners during armed conflict and,

to the extent they restate customary law or general principles are mandatory for all states,

so long as the objects are not employed for military purposes.16

Israel’s 2006 operations against Hezbollah in Lebanon supply other examples. Israel

justified its actions, which included a naval “blockade” and aerial or rocket attacks in

Lebanon as self-defense responses. Human rights groups, UN and Lebanon officials

decried some attacks as LOAC violations or war crimes. Human rights groups condemned

Israeli use of cluster bombs and Hezbollah attacks on civilians including use of ball bear-

ings in projectiles. Israel accused Hezbollah of preventing civilians from leaving southern

Lebanon villages, thereby making these people human shields, behind which Hezbollah
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could operate. Lebanese mariners were unable to fish in Mediterranean waters during their

prime season because of Israel’s “blockade,” which continued due to Israeli concerns over

arms smuggling into Lebanon.

Meanwhile, unlike other NGOs, the ICRC (International Committee of the Red Cross)

followed its standard policy of confidentiality, although the ICRC reminded all parties to

respect the principles of proportionality and distinction between civilians and civilian

objects and military objectives, the most worrying aspect being the situation of civilians.

Other concerns were access to those who needed assistance, medical evacuations,

displaced persons fleeing the conflict, destruction, or damage to infrastructure, and the

sea/air blockade. By early September 2006, Israel had lifted the air/sea “blockade” as part

of its Resolution 1701 compliance and as a multinational naval force arrived in offshore

Mediterranean waters to assume weapons policing duties. Israel saw policing Lebanese

land borders with Syria as the “wild card and the real test of the arms embargo.” Mean-

while, the new UN Human Rights Council also came under NGO criticism for putting

politics above lives.

Under Principle I analysis, Israel, if acting in self-defense under the Charter, was not

strictly bound by human rights or LOAC rules when conducting its bombing and rocket

attacks (excepting necessity and proportionality). However, there is a very strong presump-

tion that Israel should have so acted. The “blockade” of fishermen supplies another exam-

ple for applying Principle I. Israel and Lebanon are subject to a 1949 armistice and later

accords.17 If there is a serious breach of an armistice, the target state may resume war,

under the traditional view. Thus, if Lebanon’s failure to contain Hezbollah was a serious

breach, Israel was justified in acting. If Israel claimed to act in self-defense, long-

standing treaty, and custom-based rules against keeping innocent coastal fishermen from

their occupation were subject to self-defense principles. If these fishermen engaged in arms

smuggling to aid Israel’s enemy or were reasonably perceived to be doing so during war,

they would lose their LOAC protections and most assuredly would lose them in a

self-defense situation. Nevertheless, in acting in self-defense, Israel was required to give

due regard to these LOAC rules. And as with Israeli air and missile attacks, the facts

are too enveloped in the fog of war to venture a definitive view on whether the “blockade”

of fishermen violated international law or whether it was legitimate under exceptions

to the rule.

Israel claimed actions against Hezbollah fighters after the Resolution 1701 cease-fire

were in self-defense. To local people near the shooting, it was provocation and a “flagrant

breach of the cease-fire . . . .” From the Israeli point of view, the right of self-defense contin-

ued unabated. As long as necessity and proportionality standards, which included

presumptive observance of LOAC rules under Principle I, were met, a case can be made

for lawfulness of the attacks if the facts, now so shrouded in the fog of war, are as originally

reported. Moreover, if the Hezbollah actions were a serious breach of the cease-fire,

under traditional law, Israel was entitled to resume the conflict, but only enough to quell

Hezbollah actions.

In a UN Charter Article 51 self-defense situation, because of Article 103, these rules

would be mandatory. Article 103 establishes the primacy of one source of law (UN

Charter law) over other treaties. However, this hierarchical primacy does not mean that

the treaties’ obligations should not also be taken into consideration. Those ordering or

executing a self-defense response must have due regard for these rules in planning and

executing such action, a presumption being that the same standards shall usually, but not

always, apply.
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Similarly, states acting pursuant to a Security Council decision binding under Articles

25, 48, or 94(2), and the Council itself if it issues, for instance, a target-specific decision,

must have due regard for treaty standards governing humanitarian law or human rights

law. The presumption again is that usually, but not always, the same standards shall apply.

The Security Council decision under Chapter VII should not be interpreted as the only

applicable law. Instead, it should be assumed that a decision presumptively follows the

ordinary armed conflict rules. As the multinational force assembled and entered Lebanon

under Resolution 1701, this part of Principle I should govern its actions. Due regard must

be paid to LOAC and human rights standards even if a Council decision is in force.

By extension of analysis, if a customary right of self-defense or customary right of

action following Articles 25, 48, or 94(2) is claimed, or if humanitarian law norms reflect

custom or general principles, the same kind of due regard analysis should be employed,

with the presumption that the humanitarian law standards shall usually, but not always,

prevail in self-defense or Charter decision situations. If a human rights norm is involved,

due regard should be observed in either a self-defense response or action pursuant to a

Council decision, with the same presumption that the humanitarian law or human rights

law standards shall usually, but not always, prevail.

Therefore, following this rationale, although humanitarian or human rights law rules

cannot trump the law of self-defense or Council-decided actions under the Charter,

decision-makers do not have license to shoot up the countryside without regard for LOAC

or human rights principles. Due regard must be given to humanitarian law or human rights

law standards. These standards usually, but not always, should prevail.

What behavior should we expect from those in charge of military operations? As

suggested elsewhere, a decision-maker faced with a self-defense situation should be held

to what he or she knows, or reasonably should know, of applicable protections under

humanitarian law or human rights law. The same standards should also apply in Security

Council decision-supported actions. These knowledge standards are taken from LOAC

principles. Declarations of understanding by countries party to Protocol I to the 1949

Geneva Conventions state that, for civilians’ protection in Articles 51,18 civilian objects

protection in Article 52,19 and precautions to be taken in attacks in Article 57,20 a com-

mander should be liable based on that commander’s assessment of information available

at the relevant time, meaning when a decision to attack is made. Two 1980 Conventional

Weapons Convention protocols show similar terms, i.e., a commander is bound by infor-

mation available when a decision to attack is made.21 The Cultural Property Convention

Second Protocol, art. 1(f), referring to Cultural Property Convention, also recites the

principle. Geneva Protocol I of 1977, with its understandings, and the Conventional

Weapons Convention Protocols are on their way to general acceptance among states,

despite the fact that the United States has not ratified Protocol I. Hence, these treaties’

common statements, in text or declarations, that commanders are accountable based on

information they have at the time for determining whether attacks are necessary and

proportional, has become a nearly universal norm. The San Remo Manual recognizes it

as the naval warfare standard. Thus, it can be said with fair confidence that this is the jus

in bello customary standard.

It should also be the standard for jus ad bellum, meaning for self-defense responses and

for Security Council decision-directed operations. A national leader or military com-

mander directing a self-defense response, or a response pursuant to a Council decision,

whether reactive or anticipatory, should be held to the same standard as a commander in

the field deciding on attacks. This means being held accountable for what he or she, or
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those reporting to the leader, knew or reasonably should have known, when a decision is

made to respond in self-defense. As in the difference between necessity and proportional-

ity standards for LOAC and self-defense situations, what is sufficient knowledge depends

on each circumstance. What might be sufficient knowledge in a LOAC situation might not

be sufficient knowledge in a self-defense situation, and vice versa.

The standards will not be the same in every self-defense or Security Council decision-

based situation, any more than knowledge standards for self-defense situations will be

the same as those for the LOAC. Once again, this depends on the circumstances. For

example, a higher knowledge standard might apply in a LOAC-governed campaign where

supersonic missiles have been fired from a protected structure on an enemy coast than in a

situation where the same missiles fired from the same structure against a military aircraft

lawfully flying over the high seas, to which the aircraft responds proportionally in

self-defense. Similarly, a higher standard of knowledge might apply in a self-defense

situation where there is time to consider options than in the ‘attacked military aircraft’

circumstance.

For further consideration, two examples of these principles are the 2001 response in

Afghanistan to the 9/11 attacks and the 2003 Coalition’s action against Iraq. States

responding in Afghanistan were presumptively required to give due regard to humanitar-

ian law standards, including treatment of detainees. The Security Council had denounced

terrorist attacks and had authorized response in self-defense.22 In the case of the 2003

invasion and occupation, although authorized under Council resolutions going back to

1990 and the LOAC applying to armistices,23 Coalition forces were presumptively

required to give due regard to humanitarian law standards, including treatment of detain-

ees, i.e., were obliged to take into account all the different humanitarian law and human

rights standards, as they were applicable. These principles applied to all sides in the

2006 Lebanon crisis.

What should inform the due regard criterion? How do we know what rules from the dif-

ferent applicable bodies should be taken into account? A factorial approach, like that

developed in the Restatement (Third), suggests a way to refine the due regard principle.24

The Restatement approach to prescriptive jurisdiction, i.e., a state’s authority to apply its

law to persons or activities outside its territory,25 seems appropriate (see Restatement

(Third), §§ 402–03). Analogous reasonableness factors are the heart of the proposed

analysis.26

Initial General Factors

General factors for applying Principle I might be:

A state responding pursuant to its inherent right of individual self-defense, or states respond-

ing pursuant to their inherent right of collective self-defense, must respond under principles of

necessity and proportionality, and in the case of anticipatory self-defense under the principle

that the situation admits of no other alternative. Such a State or States must also respond

reasonably so as to take into account applicable rules of humanitarian law and human rights

law. The UN Security Council, when it decides on action mandatory on states pursuant to

UN Charter Articles 25, 48 or 94(2) must consider applicable rules of humanitarian law and

human rights law. A state or states acting pursuant to a Council decision mandatory under

Articles 25, 48 or 94(2) must respond reasonably so as to take into account applicable rules

of humanitarian law and human rights law.

This proposed general reasonableness factor would not derogate from a state’s respon-

sibility, when responding in individual or collective self-defense, to do so in accordance
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with long-standing rules qualifying the right of individual and collective self-defense.

These are the rules concerning necessity and proportionality and, in anticipatory

self-defense situations, the additional requirement of no other alternative. This initial

general factor would not require deferring or denying these rights when humanitarian

law and human rights norms are considered. These norms must be taken into account.

In many cases, the norms will inform the traditional qualifications on the right of

self-defense, for example, a method of response under proportionality standards

might fully meet the reasonableness principle. Similarly, this due regard principle also

applies to Security Council decisions on action and a state or states’ action pursuant to

Council decisions. They must take into account applicable humanitarian law and human

rights norms.

The Relevant Factors

Whether actions in self-defense, or actions to be directed or directed by a Security

Council decision, are reasonable is determined by evaluating all relevant factors, which

usually include the following:

Territory:

Link of the action, or proposed action, to territory of an affected state or states and

humanitarian law or human rights law which would otherwise govern that state or those

states upon whose territory the action is to be taken.

Although humanitarian law and human rights law may protect individuals and not states

in some situations, the concept of territory remains relevant. It remains important where

people or objects are located that may be subject to protection.27 The law of treaties

declares that unless a different intention appears from a treaty or is otherwise established,

a treaty binds parties for all of their territories.28 On the other hand, if customary law or

general principles are involved, there is no such territorial limitation, except insofar as

an affected state is a persistent objector,29 or is not subject to a regional or local custom.30

A state or states acting in self-defense, the Council deliberating action on a decision, or a

state or states acting pursuant to that decision must consider humanitarian law or human

rights norms applicable to an affected state through treaty law territorial application, cus-

tomary law, or general principles of law. In the 2006 Israeli action against Lebanon, Israel

was bound to take into account the LOAC and human rights law governing in the area of

southern Lebanon. The same was true regarding Hezbollah attacks on Israeli territory.

Lebanon, despite its seemingly weak control of its southern territory, had an obligation

to consider the result of these attacks. Hezbollah also bore responsibility for its actions

insofar as they violated international law.

Relevant Connections Supporting a Right to Military Action:

Such as national registry of vessels, aircraft, or other platforms; nationality, citizen-

ship, or residence of persons or entities involved; with the cultural property in question;

or economic activity, between the state or states asserting a right of individual or collec-

tive self-defense, between the asserting state or states and the affected state, or between

the asserting state or states and those whom the action in self-defense is designed to

protect. In the case of UN Security Council decisions mandatory on states pursuant to

UN Charter Articles 25, 48, or 94(2), the connections, such as national registry of vessels,

aircraft, or other platforms; nationality, citizenship, or residence of persons or entities

involved; connections with the cultural property in question; or economic activity,
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between the decision and the affected state, or between the decision and those whom

Council action is designed to protect.

An example of a connection supporting a right of self-defense is a situation where a

state asserts such a right to intervene in another state’s territory to protect the asserting

state’s citizens’ lives or property.31 If a state intervenes to succor indigenous peoples’

human rights or rights under humanitarian law or its own nationals, the issue is even

closer.32 A state may not use force to recover contract debts,33 an example of prohibited

action that would otherwise affect a state’s economic activity. Customary and treaty law

require a blockading force to allow passage of food and other supplies essential for

civilian population survival and medical supplies for that population or wounded and

sick armed forces members,34 an example of permitted economic activity. In its air/sea

“blockade” of Lebanon, there is no evidence that Israel did not allow essential foodstuffs

or civilian supplies to enter the country, although there may be a question of whether

Israel could have done more to allow essential supplies to reach civilians in attacked areas

of Lebanon. Loss of bridges throughout Lebanon through Israeli air strikes did not help

the situation. Similarly, there the was responsibility of Lebanon, as territorial sovereign

over its southern territory, for actions Hezbollah undertook that violated rights of civilians

and other noncombatants involved, including the Hezbollah rockets that hit the

Cambodian-flagged vessel on the high seas of the Mediterranean. Hezbollah also bore

responsibility for its actions insofar as they violated international law.

Character of the Action:

Character of the action, importance of the action to the acting state or states or to the

UN Security Council, the extent to which other states have acted or the Council has acted

in the past, and the degree to which the desirability of the action is generally accepted

by states.

The importance of the inherent right of individual or collective self-defense including

anticipatory self-defense, a Security Council decision, or action pursuant to a decision,

cannot be understated or minimized. There is no concept of precedent in international

law; nevertheless, decision-makers should consider prior state practice and actions

pursuant to Council decisions. The necessity doctrine, recently elucidated by the

International Law Commission, should also be considered.35 The nature, i.e., the charac-

ter, of the proposed action should be considered.36 Lastly, countries’ statements of the

relative desirability of the action should be taken into account. Examples are the issues

of humanitarian intervention or intervention to protect an intervening state’s citizens and

nationals, for which there has been sharp disagreement within the world community. On

the other hand, there appeared to be no disagreement about states’ efforts to embark their

nationals, and nationals of other states, from Lebanese ports during the 2006 conflict. In

Israel’s 2006 action against Hezbollah in southern Lebanon, Israel characterized the

Hezbollah raid as an act of war necessitating a severe response. Lebanon and others

decried the response as disproportionate. Other countries sided with Israel or Lebanon.

Expectations:

Existence of justified expectations that might be protected or hurt by a state or states

acting in self-defense, or by a UN Security Council decision or a state or states’ action

pursuant to that decision.

Given the virtually universal acceptance of the 1949 Geneva Conventions, certain other

humanitarian law norms and the same status for many principles that would protect

cultural property, and many human rights treaties and other human rights norms,
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it is axiomatic that a state or states acting in self-defense or acting pursuant to a Security

Council decision, or those drafting such a decision resolution, must take into account what

may be states’ and peoples’ strong expectations that the actions or decision will take into

account humanitarian and human rights law norms. There were these kinds of expecta-

tions in the 2006 Israeli incursion into Lebanon.

Importance of the Action:

The importance at the time of a state’s or states’ acting in self-defense, a UN Security

Council decision, or action pursuant to that decision to the international political, legal,

or economic systems.

As noted above, the importance of the inherent right of individual or collective self-

defense including anticipatory self-defense, a Security Council decision or action pursuant

to a decision, cannot be understated or minimized. Although the initial Hezbollah raid

involved relatively few fighters, Israel perceived it as “an act of war,” a serious matter.

The Hezbollah leadership later said it never dreamed that Israel would respond so

strongly. Quite clearly the Security Council saw the conflict as serious and decided,

through its Resolution 1701, to augment the UN force already in Lebanon to oversee the

cease-fire.

Traditions:

The extent to which a state’s or states’ acting in self-defense, a UN Security Council

decision, or action pursuant to that decision, is consistent with the traditions of the

international system.

Again, the importance of the inherent right of individual or collective self-defense

including anticipatory self-defense, a Security Council decision or action pursuant to a

decision, cannot be understated or minimized. Given Charter Article 103, which trumps

all treaties, actions involving self-defense or Council decisions represent very strong

traditions within the international system. Moreover, Article 51 recites preserving the

“inherent” right of individual and collective self-defense, signifying that these rights of

action reach back in time before the 1945 Charter.

Interests of Other State(s):

The extent to which another state or other states might have an interest or interests in

asserting claims with respect to action in individual or collective self-defense, a UN

Security Council decision, or action taken pursuant to a Council decision.

An obvious interest of another state is its interest in its territorial integrity or political

independence under UN Charter Article 2(4). Another might be protecting its citizens’

or nationals’ interests or of those who would benefit from preservation of cultural property

under humanitarian or human rights law. This was apparent when other countries

marshaled air flights and shipping to evacuate their and other states’ nationals during the

2006 Lebanon crisis. There were no reported Lebanese or Israeli objections.

Potential Conflicts with the Claims of Another State or of Other States:

The likelihood of conflict of assertions of the right of individual or collective self-

defense, a UN Security Council decision, or action taken pursuant to a Council decision,

with rights under international law claimed by an affected state.

UN Charter supremacy factors (Articles 25, 48, 51, 94[2], 103) will also be under

consideration. There were many assertions of rights under international law by Lebanon

and Israel as well as by third states and NGOs regarding individuals’ human rights and
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rights under humanitarian law during the 2006 Israeli incursion into Lebanon, Lebanon’s

international responsibility for the attacks and the responsibility of Hezbollah.

The Final Consideration:

A final consideration, with regard to deference to rights of the other states is:

Where a prescription of individual or collective self-defense, a UN Security Council

decision or action under a Council decision conflicts with interests that an affected state

or states might claim or has or have claimed, each decision-maker (i.e., claimant[s] of a

right of individual or collective self-defense or under a Council decision) must evaluate

its or their own as well as the affected state or states’ interests, in light of all relevant fac-

tors, including those set out as factors above; however, there should be deference to the

claimant(s) of a right of individual or collective self-defense, a Council decision or action

under a Council decision, regardless of whether an affected state or states’ interest(s) is

or are greater.

This formulation differs substantially from the Restatement (Third) rubric of state

deference to the “clearly greater” interest. The reason for the difference is the Charter’s

supremacy. This consideration would almost always result in applying Charter-based

principles, subject to the foregoing nonexclusive factors. This final consideration should

lead to the affected state’s or states’ compliance with the Charter.

Summary

The foregoing is a suggested analysis and, as such, is open to refinements. This facto-

rial approach will not be appropriate in nearly all anticipatory self-defense situations,

where the response must be necessary and proportional (a response that is instant, over-

whelming and leaves no reasonable peaceful alternative). No one expects a military

aircraft commander or a warship captain to parse the foregoing principles when threat-

ened with, or under imminent, missile attack, for example. Nor does anyone expect a

state threatened with, or under imminent, annihilation within minutes from missile attack

to analyze its anticipatory self-defense response. On the other hand, for example, if it is a

situation that is moving from crisis to hostile intent (and thereby triggering the anticipa-

tory self-defense option) through a long enough time, where legal and other resources

can be maturely considered, the foregoing principles should be relevant. Thus, the use

of the approach suggested thereby must be weighed against practical considerations

of timing.

The same kind of caution applies in reactive self-defense situations, where a unit or a

state has been attacked. No one expects a military aircraft commander or a warship

captain to parse these principles if the platform has been hit and response must be rapid,

for example. Nor does anyone expect a state hit by missiles, with threat of more on the

way that could result in annihilation, to analyze its reactive self-defense response under

these principles. But if it is a situation of an initial nonlethal strike on a state or a state’s

military unit(s) and the response time is long enough, where legal and other resources

can be maturely considered, the foregoing principles may be useful.

The same considerations, for and against the proposed analysis, should apply to action

under Security Council decisions. In some cases, there may be time where legal and other

resources can be maturely considered; in other cases, the analysis may not be useful. In

nearly all instances of Council discussions and debate on decision resolutions, however,

the analysis may be helpful.
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Principle II: Jus Cogens Norms

A second general principle might be:

If the inherent right of individual or collective self-defense is a jus cogens norm, and would

thereby prevail over any applicable humanitarian law or human rights obligations of affected

states, including obligations pursuant to treaties, customary law or general principles of law,

states acting in individual or collective self-defense shall have due regard for humanitarian

law or human rights standards, whether stated in international agreements, customary

international law or general principles of law, the presumption being that these standards

shall usually apply in any self-defense situation. The same principles should apply if a UN

Security Council decision mandatory under UN Charter Articles 25, 48 and 94(2) restates a

jus cogens norm, or application of the decision would involve applying standards from

jus cogens-based law.

The analyses and examples submitted for Principle I would apply here, i.e., action

against cultural property, if it is assumed that the right of self-defense is a jus cogens

norm. The same examples taken from the 2006 Israeli incursion into Lebanon would

apply, although the historical facts may not be clear yet. The same factors would apply

if it is a Council decision, or action pursuant to a decision, girded with jus cogens.37

Due regard factors for Principle II would be similar, except that instead of Article 103,

the principle of jus cogens’ supremacy over treaties, customary law, and general princi-

ples would be invoked. Caveats on the use of factors that might be applied to Principle

I, also apply under Principle II.

Suppose the reverse is true, meaning that individual or collective self-defense action, a

Council decision or action under a Council decision is not supported by jus cogens princi-

ples and would run afoul of a humanitarian law or human rights norm supported by jus

cogens. Under these circumstances, there is a reverse analysis, meaning a jus cogens-

supported norm would trump action in self-defense, a Council decision, or action under

a decision that is not jus cogens-supported, for example, where jus cogens norms protect

cultural property and those persons involved with the property. Furthermore, in applying

due regard principles, so would the caveats on applying the principles in many scenarios,

so that in most anticipatory self-defense and probably many reactive self-defense situa-

tions, there would be no time to consider conditioning factors.

Principle III: Opposing Jus Cogens Norms

Principle III follows from Principle II for other jus cogens situations, whether they

would be circumstances of conflicting jus cogens norms, for example, if the inherent

right of self-defense and the Charter Article 2(4)-based territorial integrity principle

are opposed or a humanitarian law norm with jus cogens character conflicts with a

human rights customary, treaty, or general principles-based norm that also has jus

cogens status. In those circumstances, due regard should be paid to the other norm

(Principle III):

If there are opposing jus cogens norms, e.g., if the right of individual or collective self-

defense is a jus cogens norm and it conflicts with a humanitarian law or human rights norm

with jus cogens status, or if a Security Council decision’s terms or action under a Security

Council decision involves a jus cogens norm and there is a conflict with a humanitarian law

or human rights norm with jus cogens status, due regard must be paid to the humanitarian

law or human rights norm in the exercise of individual or collective self-defense, approval

of the Council decision, or action under the Council decision.
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The due regard principle counsels consideration of and respect for what the other norms

with jus cogens status provide. In this case, the equal validity and rank of each source of

law makes it unfeasible to prefer one norm over the other without full consideration of

all the particular details of the situation in question. How should the balance be struck

between competing jus cogens norms? A Restatement (Third)-based approach, as in the

two previous situations considered, suggests possible answers.

General Conditioning Factor

The difference between the following formulation and proposals under Principles I and

II is that the balance has shifted. Instead of Charter supremacy or supremacy of self-

defense under Article 103, a Security Council decision under jus cogens or action under

a Council decision supported by jus cogens principles, these would be opposed by a

humanitarian law or human rights law norm also supported by jus cogens principles. A

general conditioning factor where there is a conflict between the right of self-defense as a

jus cogens norm and a humanitarian law or human rights norm that has jus cogens status is:

If a right of individual or collective self-defense is a jus cogens norm, a UN Security Council

decision articulates a command grounded in jus cogens or action under a Council decision

would be grounded in a jus cogens norm, and there is a conflict with a rule of humanitarian

law or human rights law that also has jus cogens status, those deciding on acting in individual

or collective self-defense, on wording of such a Council decision or action pursuant to

a Council decision, must consider whether such action, the decision or action pursuant to a

decision is reasonable under the circumstances.

This general reasonableness factor would not derogate from a state’s responsibility,

when responding in individual or collective self-defense, to recognize long-standing rules

qualifying the inherent right of self-defense such as necessity, proportionality and, in

anticipatory self-defense situations, where a situation is instant, overwhelming and admit-

ting of no peaceful alternative. Principle III would not require deferring or denying these

rights when humanitarian law and human rights norms are considered. These norms must

be taken into account. Often the norms will inform qualifications on the right of self-

defense, for example, a method of response under proportionality standards might fully

meet the reasonableness principle. In a similar fashion, the Security Council, when it

decides on action, must take into account applicable humanitarian law and human rights

norms under Principle III. This would not require deferring or denying the Council’s right

to make a decision when humanitarian law and human rights norms are at stake. These

norms must be taken into account. The same kind of analysis should follow for a state’s

or states’ action pursuant to Council decisions.

The same kind of analysis would apply where there are conflicting jus cogens-

supported humanitarian law and human rights law standards. The traditional view has

been that these are discrete bodies of law, but recent attempts have been made at blending

the two bodies of law.38 Principle III offers a nonbinding method of analysis for this situa-

tion as well if competing humanitarian law and human rights norms are grounded in

jus cogens.

Relevant Factors

Whether actions in self-defense or actions to be directed or directed by a Council deci-

sion are reasonable is determined, where appropriate, by balancing all relevant factors, as

in the discussion regarding Principle I. Elements that should be taken into consideration to
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strike the most adequate balance include: territory,39 relevant connections supporting a

right to military action, specific characteristics of the action40 and its importance, expect-

ations by other states, general importance of the action to the international community,

traditions, the interests of third state(s), and potential conflicts with other states’ claims.

The Final Consideration

A final consideration is:

Where a prescription of individual or collective self-defense, a UN Security Council decision

or action under a Council decision conflicts with interests that an affected state or states might

claim or has or have claimed, each decision-maker (i.e., claimant[s] of a right of individual or

collective self-defense or under a Council decision) must evaluate its or their own as well as

the affected state or states’ interests, in light of all relevant factors, including those set out

above; however, there should be deference to the claimant(s) of a right of individual or collec-

tive self-defense, a Council decision or action under a Council decision, regardless of whether

an affected state or states’ interest(s) is or are greater.

This formulation differs from the Restatement rubric of state deference to the “clearly

greater” interest.41 As in the principles above, the reason for the difference is UN Charter

supremacy.42 This consideration would usually result in applying Charter-based principles,

subject to the nonexclusive balance of the previously mentioned factors. This final consid-

eration will usually lead to a requirement for the affected state’s compliance with the

Charter and its rules, or rules, e.g., self-defense, with roots in the Charter. Although the final

consideration is identical with the same consideration under Principle I, the cases for

self-defense, a Charter decision or action under a Charter decision are weaker because of

an opposing jus cogens principle and the general principle of States’ acting within the law.

Summary

The foregoing is a suggested analysis, essentially the same as that for Principle I to

which reference is made, except that a case for applying self-defense, a Security Council

decision or action pursuant to a decision, is weaker because of a competing humanitarian

law or human rights norm with jus cogens status.

Principle IV: Conflicts between Humanitarian Law and Human Rights Norms

There are other situations involving clashing and conflicting values if Charter norms

and jus cogens norms are not involved. For instance, conflicts between humanitarian law

and human rights norms, where different standards of humanitarian law might apply, or

between norms applying to international armed conflicts and noninternational armed

conflicts.43 Similarly, conflicts may exist if human rights law and different standards of

humanitarian law might apply, as among human rights rules, norms for international

armed conflicts and norms for noninternational armed conflicts.44 In these cases, the

following discussion shows how due regard principles can also be helpful.

Where humanitarian law and human rights law conflict, Principle IV might be:

In a situation of international armed conflict or non-international armed conflict, where there

are humanitarian law principles conflicting with human rights principles, those bound by

humanitarian law principles must pay due regard to human rights principles otherwise appli-

cable to the situation, and those bound by human rights principles must pay due regard to

humanitarian law principles applicable to the situation.
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If the standards of humanitarian law and humanitarian law both apply, there should be

no requirement that usually one will prevail over the other. The approach is more akin

to comity analysis, meaning respect for a parallel legal system.45 For example, to the

extent that an occupying power can meet its humanitarian law and LOAC obligations

while allowing otherwise applicable human rights, the occupying power should do so.

Due regard should be given competing norms.

What should inform the content of due regard for this situation? Following the same

rationale as in the previous criteria, a factorial approach, like that developed in the

Restatement (Third), suggests a method of refining the due regard principle.

1. General Conditioning Factor

A general conditioning factor if there is a conflict between humanitarian law and human

rights law might be stated:

A state or states bound by the law of international or non-international armed conflict and

applicable humanitarian law rules must act reasonably so as to take into account rules of

human rights law otherwise also in force for a particular situation.

This general reasonableness factor would not derogate from a state’s or states’ respon-

sibility, when operating under the law of international or noninternational armed conflict,

and would not require deferring or denying that state’s or those states’ rights or obligations

to act under the LOAC and humanitarian law when human rights norms are considered.

These human rights norms must be taken into account. Derogation clauses in human rights

treaties (such as in ICCPR Article 4), and perhaps customary law flowing from such

clauses,46 may limit application of human rights norms. Law of treaties principles, such

as impossibility of performance, fundamental change of circumstances,47 or armed

conflict’s effect on treaties48 may also limit applying treaty-based human rights norms.

Treaties, like those governing the LOS with their other rules clauses, for example, the

LOS is subject to the LOAC, may also limit applying human rights norms by their terms.

2. Relevant Factors

Whether a state’s actions under humanitarian law, or actions to be directed or directed

by a Security Council decision involving humanitarian law, are reasonable when

compared with human rights standards is determined, where appropriate, by evaluating

all relevant factors, including territory; relevant connections supporting a right to military

action, specific characteristics of the action and its importance, expectations by other

states, general importance of the action to the international community,49 traditions, inter-

ests of other state(s), positions,50 and potential conflicts with other state’s claims.

3. The Final Consideration

A final consideration is:

When it would not be unreasonable for a claimant under humanitarian law and a claimant

under human rights law to assert that humanitarian law or human rights law applies to a given

situation, each claimant has an obligation to evaluate its own as well as the other claimant’s

interest in applying an asserted standard of humanitarian law or human rights law, in light

of all relevant factors, including those set out above; a claimant should defer to the other

claimant if that claimant’s interest is clearly greater.

The final consideration is a tiebreaker. It applies when applying different standards is

not unreasonable, but there are differences. When possible the opponents should consult

with each other, a situation clearly not usually possible in armed conflict situations, but

it might be feasible through mediation of third parties, for example, the UN Secretary-

General when the United Nations is not involved through a governing resolution.
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The consideration does not apply if there can be compliance with both sets of rules, i.e.,

humanitarian law and human rights law.

Principle V: Different Standards of Humanitarian Law: International Armed
Conflict and Noninternational Armed Conflict

If different humanitarian law standards might apply, Principle V might be:

In a situation of international armed conflict as between some states party to a conflict where

other states party to the conflict are also engaged in non-international armed conflict, states

engaged in international armed conflict must pay due regard to the law of non-international

armed conflict as it applies to states and groups engaged in non-international armed conflict,

and states and groups engaged in non-international armed conflict must pay due regard to

the law of armed conflict as it applies to states engaged in international armed conflict.

The problem is illustrated by the different LOAC standards that may apply where

opposing states are subject to, for example, the 1949 Geneva Convention rules and 1977

Protocol I, while standards governing a noninternational conflict between insurgents and

a government also engaged in the same international armed conflict are found in the

Conventions’ Common Article 3 and 1977 Protocol II. Examples might be detainee treat-

ment during the Afghanistan (2001–07) and Iraq (2003–07) operations, where

international armed conflict and noninternational armed conflict standards may differ.

The same was true for Kosovo operations. It may also be true for the augmented UNIFIL

in peacekeeping operations in Lebanon after the 2006 crisis. Although the conflict may

have involved interaction between Lebanon and Israel, it may also have invoked the law

of noninternational armed conflict where Hezbollah, a force within Lebanon’s borders,

is concerned. The broader point is that Hezbollah as a nonstate actor, much as al Qaeda

in Afghanistan, may be subject to noninternational armed conflict rules because it is not

a state (which matters more broadly, because what is referred to as the war on terrorism

typically involves nonstate actors in civil wars or at best mixed international and noninter-

national armed conflicts). In this case, due regard should be given to the competing norms.

In this case, a factorial approach, like that developed in the Restatement (Third) and

suggested for Principle IV above, where different humanitarian law and human rights

law standards may apply, suggests a way to refine the due regard principle if norms for

international armed conflict and noninternational armed conflict differ.

Principle VI: Conflicts among Standards for Human Rights Law, the Law of
International Armed Conflict, and the Law of Noninternational Armed Conflict

If different humanitarian law and human rights law standards might apply, Principle VI

might be:

In an international armed conflict situation between some states party to a conflict where other

states party to the conflict are also engaged in non-international armed conflict and human

rights principles are at issue, states engaged in international armed conflict must pay due

regard to the law of non-international armed conflict as it applies to states and groups engaged

in non-international armed conflict and to the law of human rights; states and groups engaged

in non-international armed conflict must pay due regard to the law of armed conflict as it

applies to states engaged in international armed conflict and to the law of human rights.

This kind of trilateral due regard-comity formula is complex, and the foregoing may be

a less than satisfactory solution. However, logic requires this kind of result. Even as states

268 Enemy Combatants, Terrorism, and Armed Conflict Law



engaged in international armed conflict and thereby subject to humanitarian law

governing that kind of war must have due regard for humanitarian law principles applying

to the war’s noninternational armed conflict aspects, they must also have due regard for

applicable human rights norms. Similarly, groups engaged in noninternational armed

conflict, and state forces opposing them, must have due regard for applicable international

armed conflict norms and human rights norms besides observing rules applying to non-

international armed conflict. Examples might be detainee treatment during the Kosovo,

Afghanistan (2001–07), Iraq (2003–07), and Lebanon (2006) operations, where human

rights law principles, standards for international armed conflict, and noninternational

armed conflict standards may conflict. The due regard approach, rather than advocating

a rigid solution, provides good theoretical grounds to solve the conflict of rules in a

flexible way, respecting the rights of the different parties involved. Lastly, in this case,

the comments made with respect to how to determine the best due regard approach based

on the interpretation of a nonexclusive list of factors also apply.

APPLYING THE DUE REGARD PRINCIPLE: PRACTICAL
CONSIDERATIONS

States’ military operations begin with planning; the U.S. military planning process,

developed over a century of analysis, is typical and described in an accompanying chap-

ter.51 Today, as always, the input of law is as crucial as logistics, communications, health,

morale, weather, etc. Similarly, ROE (rules of engagement) rely on law as well as policy

and other considerations to give commanders ranges of options from which to choose in

planning and executing operations.52 In multinational operations, ROE drafting and

execution can be quite complex, for example, where some countries seconding forces

adhere to a reactive self-defense policy, while others follow the view that anticipatory

self-defense is permitted. Even if all participating states have the same general view,

there may be differences of opinion on the same law. Recent examples of multinational

operations that may raise these kinds of issues include Kosovo, Afghanistan, and UNIFIL

operations in Lebanon. UN forces operate with their own ROE. These processes are

necessary for successful, lawful military operations. A third component is education and

training, not only in the profession of arms, but also in the applicable law. The 1949

Geneva Conventions, for example, require dissemination of and education and training

in humanitarian law, as do other international agreements.53 Lack of training is one likely

reason for the Abu Ghraib guards’ behavior.54 A fourth factor is military operations’ rela-

tively high speed today, particularly in self-defense situations. A fifth factor is modern

weapons’ lethality. A first shot may be the last needed to achieve desired results. This

tends to promote relatively rapid responses, perhaps to anticipate in self-defense the first

shot. This can cut planning time to near zero. ROE underscore a hierarchical rule,

enshrined in Charter Article 51 and customary law, of unit, force and national self-

defense. ROE can create their own kinds of issues, such as differences among national

ROEs, or differences in interpretation for multinational ROEs. Another problem is how

states apply international law standards, since many countries invoke a dualist theory of

application, meaning international law must be implemented under national law which

may accordingly shape application of international law.55

We must also address the issue of nonstate actors, specifically terrorist groups, insur-

gents, and NGOs involved in civil wars and similar noninternational armed conflicts.

How should these participants be educated and trained? Unlike states, governments of
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states, and military commands under them, there may be, and likely is, no education and

training system within these groups.56 A solution for these situations is a warning by

affected states and the international community (e.g., through U.N. or other organiza-

tions’) resolutions or similar proclamations of the law and consequences for its breach

(i.e., education by proclamation),57 and prosecution after the events. This was the practice

before Nuremberg58 and should be followed today.

CONCLUSIONS

The 60 years after World War II have been a watershed in warfare and in international

law. Nuclear weapons helped end the war. Their legacy of proliferation and risk of use by

rogue states and groups such as terrorists plagues us to this day. The United Nations was

also an agent for decolonization and human rights, with its Charter that approved the inher-

ent right of individual and collective self-defense, while affirming states’ territorial integrity

and political independence, and outlawing war as an instrument of national policy.

As the Charter era began, the time of mass armies and navies confronting each other,

perhaps in coalitions or civil wars, changed to operations usually involving smaller forces

and more professional cadres (with exceptions like the 1980–88 Iran–Iraq war). Conscrip-

tion is seemingly becoming obsolete. However, states’ retention of systems of part-time

militaries, such as militias or the National Guard and reserves in the United States, held

out a potential for larger forces on call but created problems of training and equipping

them. Abu Ghraib and similar atrocities are as much a result of poor training and leader-

ship as Lieutenant Calley’s unlawful My Lai actions during Vietnam as the last American

use of mass armies peopled with draftees. At the same time, the decolonization movement

has promoted growth of new nations which all too often experienced civil wars that

dragged on longer than in earlier times. The phenomenon of great power engagement in

these conflicts before and after the Cold War’s end resulted in multilateral confrontations

where international armed conflicts often merged with noninternational conflicts.

The Charter era has been a time of change in international law. To be sure, the Cold

War deformed development of the law to a certain extent, but self-defense claims, coupled

with the Charter’s Article 103 in the nature of a supremacy clause, have raised an issue of

the relationship between Charter law and the existing and developing law of international

and noninternational armed conflict and human rights. Alliance and coalition systems,

with possible differing interpretations of law within them, further complicate the issue.

A similar problem is the relationship between UN Security Council decisions, requiring

UN member state action and which through Article 103 trump other treaty law.

Development of jus cogens, norms superior to traditional sources (custom, treaties,

general principles) and ill-defined in scope, also creates uncertainty as to the law applying

to a situation. Worldwide and regional human rights treaties, with their derogation clauses

exempting coverage except core rights during war, and customary law and general princi-

ples paralleling these agreements, are in force alongside a developing and changing body

of LOAC. Old law of treaties principles—the effect of armed conflict on treaties, impos-

sibility of performance, and fundamental change of circumstances—remain. In LOS-

related situations, the post-1945 conventions (1958, 1982) recite that the LOS is subject

to other rules of law, meaning the LOAC. To further complicate analysis, prolonged civil

wars with other states’ involvement have created triangular issues of applicability of the

law of international armed conflict, the law of noninternational armed conflict, and human

rights law.59
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Use of a due regard principle, taken from analysis targeting LOS and law of naval

warfare interfaces, and the factorial model of the Restatement (Third), are advanced as a

possible solution for these problems, e.g., a state responding in self-defense, although sup-

ported by Article 103 primacy in action under Article 51 of the Charter, must have due

regard for humanitarian law and human rights norms and should presumptively apply

them. Similarly, states engaged in international armed conflict must apply humanitarian

law applicable to that aspect of a war but must also have due regard for rights protected

by the law of noninternational armed conflict and human rights norms.

In these situations, discussed under Principles I–VI, careful factorial analysis is neces-

sary. It is also necessary to consider whether a situation truly involves an Article 103 issue

(Principle I) or an issue of jus cogens (Principle II), both of which under contemporary

theory trump custom, treaties, or general principles. There must also be careful analysis

to determine if there are competing jus cogens-backed standards (Principle III). The wish

list for jus cogens may be long, but the reality may be that most situations do not involve

any jus cogens claims. The result, more often than not, will involve competing human

rights and humanitarian law norms (Principle IV), competing rules from the law of

international armed conflict, and the law of noninternational armed conflict (Principle V),

or the messiest situation, where human rights, the law of international armed conflict and

the law of noninternational armed conflict (Principle VI) are all involved. Although the

2005 ICRC Study takes the position that most customary rules for international armed

conflict and noninternational armed conflict are the same, that seems more aspiration in

terms of progressive development than the unanimous view of states. Some countries have

rejected Protocol I to the 1949 Geneva Conventions, notably the United States, and would

undoubtedly be a persistent objector to some customary rules Protocol I purports to codify.

The due regard factorial approach is only one part of the analysis. Besides this law-

oriented approach, other value systems must be considered: ethnic, moral and religious

sensitivities, financial aspects, historical traditions, cultural sensitivities, etc.60 Achieving

this goal begins with comprehensive, systematic planning, which is a hallmark of modern

military operations. Commanders receive orders and their options, in part, through opera-

tional plans and ROE. Personnel must be educated and trained in all aspects of an opera-

tion; humanitarian law requires it. This requirement, along with a failure of leadership,

apparently was not fully accomplished for Abu Ghraib. The result was violations of

international law, national law like the Uniform Code of Military Justice, and common

standards of humanity and decency. There are lessons here for military commands and

nations concerning what happens if they do not disseminate LOAC principles, then

educate and train their forces adequately. If the commands and nations did so train those

accused, the responsibility lies with the individuals who committed the offenses for which

they were charged.

One education and training problem remains, namely the situation with respect to the

nonstate actor terrorists or ethnic groups, who populate insurgencies and civil wars that

bedevil our time. How should these groups be educated and trained? Unlike states and

military commands under them, there likely is no training system for these groups.

It would seem that one solution for these situations is warning by affected states and the

international community (e.g., through UN resolutions) of the law and consequences for

its breach (i.e., education by national and international proclamation), and prosecution

after the events.

Undoubtedly, there are other problems with respect to proper application of the law for

which Principles I–VI offer quite tentative analyses and possible solutions. As Charter
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law, the LOAC, human rights law and the concept of jus cogens move into this century,

some questions may be resolved. For example, convergence may be hoped for between

the law of international and noninternational armed conflict. States and scholars differ

on whether anticipatory self-defense is lawful in the Charter era, although the trend seems

to allow it. The Restatement (Third) analysis, upon which much of this chapter is based,

without doubt will not be a final authority.61 However, it is hoped that this chapter offers

ideas and tentative solutions for applying the proper law, for which there are many

sources in armed conflict situations.
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CHAPTER 16

The Legal Way Ahead Between War and
Peace

KEVIN H. GOVERN

We know that we’re going to have fewer “wars” but a lot more conflicts. There’s a real

blurring between the definitions of “war” and “peace,” “domestic” and “nondomestic,”

“economic,” and “military.” All of this means that we need to be able to thrive in

uncertainty. Our role is to support U.S. foreign policy. Increasingly, that means trying

to keep large conflicts from breaking out—while also maintaining the ability to transi-

tion quickly to combat operations and, if necessary, to spearhead a decisive victory.

General Peter J. Schoomaker, former U.S. Army Chief of Staff, speaking in 19991

Military professionals have discovered that the post–Cold War world is rife with persis-

tent, low-level violence, much like its predecessor. Many regions are experiencing a

rise in the amount of conflict in the absence of restraints previously imposed by the

superpowers. Frustration in many developing or “Third World” nations is increasing for

economic or political reasons, and insurgency—the use of low-level, protracted violence

to overthrow a political system or force fundamental change in the political and economic

status quo—looks to be an enduring security problem. This generic description fits current

conditions in Iraq and Afghanistan too, but can be applied far more broadly.2

This chapter is written from the perspective of the military operational lawyer in an

attempt to explain where he fits in this world, from both the top-down and bottom-up

perspectives in linking military operations to U.S. foreign policy. There are three issues

hidden in this perspective. The first is tied to ideas about the changing nature of armed

conflict. The operational lawyer currently functions most of the time in low-intensity

armed conflicts like insurgencies or peacekeeping, precisely because that is the business

his battlefield commander “clients” now do most of the time. So his professional world

may be focused more often on civil affairs than traditional targeting law as such. The

second is that his legal capacity is an advisory one (e.g., is not often devoted to running

courts-martial or military commissions). And most of this advisory capacity is dedicated

to planning military operations rather than their execution as such. Finally, combining

advisory capacity with the point that “small wars” predominate, this version of armed

conflict law is an amalgam of domestic and international law focusing currently on non-

traditional questions like protection of NGO (nongovernmental organization) personnel



providing humanitarian assistance, or how best to support civil authorities trying to recon-

stitute local courts and government in the face of targeted assassinations in the course of

an insurgency. So the border seems porous between traditional military operations and

something akin to law enforcement, and in any case involves a high degree of contact

and often cooperation with nonmilitary bodies (i.e., foreign governments, the U.S.

government interagency process, and NGOs).

For the balance of this chapter, I look first at the current taxonomy of armed conflict

and the concept that it may be an uneasy fit with traditional ideas about “war.” Thereafter,

we examine how this affects military doctrine in supporting U.S. foreign policy generally,

with consequent effects on the military operational lawyer. Finally, we look at the

activities of military operational lawyers at the practical level in terms of planning

operations. The hope is to provide some insight into what and how military operational

lawyers actually make decisions touching upon the LOAC (law of armed conflict) in their

workaday world.

DEFINING WHAT LIES BETWEEN WAR AND PEACE

In the sixty-plus years since the end of World War II, the world saw sixty major armed

conflicts. Some twenty million people were killed, fifty million people were injured,

17.5 million people became war refugees, and twenty-four million became internally

displaced persons. Some 85 percent of these conflicts were intrastate, and 95 percent of

these conflicts were outside Europe (to include thirty-five in Africa alone).3 By 2003–

2004, the number of ongoing conflicts had escalated to forty-one.4

During those sixty-plus years of strife, a multitude of new terms have emerged to

describe such armed conflicts, including but not limited to those in Table 16.1.

Not all of these terms/acronyms will be discussed, given overlap of some, or the favor

in which others may be held in the international legal community. But this begs the most

important question for any military professional: just exactly what is war? Elements of

what traditionally constitutes a war may include: (1) contention, (2) between at least two

nation states, (3) wherein armed force is employed, (4) with an intent to overwhelm.6

But even this ignores the idea that many modern armed conflict situations may involve

nonstate actors (e.g., al Qaeda). Political, economic, social welfare, military, and cultural
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Table 16.1 Range of Military Operations (JP 3-0, 2006)5

Brush fire wars Complex emergencies Complex humanitarian operations

Complex contingency operations Contingency operations Crises

Dirty little wars Disaster operations Guerilla war

Humanitarian operations Insurgencies and

counterinsurgencies

Internal war/armed conflict

Irregular warfare LIC (low intensity conflict) LRC (localized regional conflicts);

MOOTW (military operations other

than war)

OMO (other military operations) OO (other operations)

OOTW (operations other than war) Partisan war Peace operations

Peace support operations People’s war Revolutionary warfare

Rebellion SASO/SOSO (stability and support

operations) and small wars

SSTR (stability, support, transition,

and reconstruction)

UW (Unconventional warfare) Wars of national liberation . . .and many other terms!



institutions must plan for, or proscriptively cope with the consequences of such conflicts’

first, second, and third-order effects. For instance:

• Unrest in Haiti leading to refugees fleeing to Florida;

• The Zapatista insurgency having economic effects on Mexico’s industry and trade with other

North American Free Trade Agreement nations;

• Serb repression of Kosovar Albanian nationalists leading to international peace enforcement

presence with an unintended consequence of fostering regional crime syndicates; and

• Coalition-led combat operations in Afghanistan and Iraq, with follow-on stabilization and

reconstruction efforts attacked by armed insurgents.

There are a variety of internationally recognized legal bases for use of force in relations

between states, found in both customary and treaty law. Generally speaking, however,

modern jus ad bellum (the law of resort to war) is reflected in the UN Charter. The Charter

provides two bases for the resort to force in international relations: Chapter VII enforce-

ment actions under the auspices of the Security Council, and self defense pursuant to

Article 51 (governing acts of both individual and collective self defense). Insurgencies

or similar intrastate armed conflicts typically involve nonstate actors, but may involve

foreign military contingents deployed in support of a local government, as in Iraq and

Afghanistan currently. International law concepts like intervention may lurk in the back-

ground, but technically foreign armed forces are typically present with the consent of

the local government. Under those circumstances, jus ad bellum principles limiting the

use of armed force between states are hardly applicable as a practical matter. Meanwhile,

the consent concept raises its own tensions as witnessed by issues as currently in Iraq and

Afghanistan concerning who commands joint foreign and local military operations, the

effectiveness of local troops and collateral civilian casualties producing local political

reaction (which feeds on itself in potentially narrowing consent’s scope). Some form of

jus in bello applies, which issues are discussed more fully in accompanying chapters,

but for the moment, I turn to the broader hierarchy of applicable U.S. military principles

in terms of the higher civilian level of command in terms of national security strategy,

before reaching into the current taxonomy of military operations.

CIVILIAN–MILITARY PLANNING INTERFACE, OR
THE TOP-DOWN VIEW

Joint Publication (JP) 3-0, Joint Operations, notes that the U.S. approach to national

strategic guidance and responsibilities starts with the President and SecDef (Secretary of

Defense). They, through the CJCS (Chairman of the Joint Chiefs of Staff), direct the

national effort that supports combatant (regional theater) and subordinate commanders

to ensure: (1) national strategic objectives and joint operation termination criteria are

clearly defined, understood, and achievable; (2) forces are ready for combat or mobiliza-

tion; (3) intelligence assets are focused on the operational environment; (4) the strategic

direction is current and timely; (5) the DOD (Department of Defense), allies, coalition

partners, and/or OGAs (other government agencies) are fully integrated for planning and

operations; (6) all required support assets are ready; and (7) forces and associated

sustaining capabilities deploy ready to support the concept of operations. The products

of such planning are the NSS (National Security Strategy), NDS (National Defense

Strategy), NSHS (National Strategy for Homeland Security), and NMS (National Military
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Strategy), shaped by and oriented on national security policies, to provide strategic

direction for U.S. combatant commanders (CCDRs) focused on regions and theaters of

potential operations. In the words of JP 3-0, these strategies “integrate national and

military objectives (ends), national policies and military plans (ways), and national

resources and military forces and supplies (means).”7

JP 3-0 also highlights how U.S. military planning consists of joint strategic planning

with its three subsets: (1) security cooperation planning, (2) force planning, and (3) joint

operation planning. Specific to this chapter and the studied operations “between war and

peace,” the President and SecDef “direct joint operation planning to prepare and employ

American military power in response to actual and potential contingencies,” that is,

emergencies “involving military forces caused by natural disasters, terrorists, subversives,

or by required military operations.”8 Joint operation planning “is directed toward the

employment of military power within the context of a military strategy to attain objectives

by shaping events, meeting foreseen contingencies, and responding to unforeseen crises,”

whether planning for prospective and theoretical threats in the context of “contingency

planning,” or the reaction to developing or ongoing events through “crisis action

planning.”9 While service-peculiar variants exist in conducting the planning process

(e.g., the U.S. army service variant to be discussed later), the “joint” (multiservice)

approach to the “joint operation planning process” consists of: (1) initiation; (2) mission

analysis; (3) COA (course of action) development; (4) COA analysis and “wargaming”

(predictive, simulation of a military operation); (5) COA comparison; (6) COA approval;

and (7) plan or order development.

TAXONOMY OF MODERN ARMED CONFLICTS, OR
THE BOTTOM-UP VIEW

Far below the NSS level, the military operational lawyer works typically in military

operations formally occupying the legal space between war and peace. His operational

categories are his commander’s, which themselves come from civilian political leadership

in the U.S. government insofar as the military operations in question invariably are in sup-

port of American foreign policy. The point to register here is that the operational character

of armed conflicts is the framework for his advisory role.

It’s A Small War After All

The term “Small War” is often a vague name for any one of a great variety of military

operations. As applied to the United States, small wars are operations undertaken under

executive authority, wherein military force is combined with diplomatic pressure in the

internal or external affairs of another state whose government is unstable, inadequate,

or unsatisfactory for the preservation of life and of such interests are determined by

the foreign policy of our Nation . . .The essence of a small war is its purpose and the

circumstances surrounding its inception and conduct, the character of either one or

all of the opposing forces, and the nature of the operations themselves.

United States Marine Corps, Small Wars Manual (1940)

To the military professional, there is a certain déjà vu quality about post–Cold War

armed conflict situations. They are increasingly compared in professional circles to the

so-called “Banana Wars” which engaged the USMC (United States Marine Corps) before

World War II. Thus, the USMC long ago wrestled with the practical as well as theoretical
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ramifications of these armed conflicts “between war and peace.” Its role in Small Wars has

a long and complex history. During the early years of the twentieth century, the USMC

was widely viewed as the nation’s overseas police and initial response force. Moreover,

the actual execution of these de facto roles were a natural adjunct of the USMC’s officially

directed mission of “sea-based power projection” (military force from the sea) in turn

buttressed by its fundamental “expeditionary operational character;” i.e., the availability

for “sudden and immediate call.” As a result of this “natural fit” and the experience of a

series of guerilla wars and military interventions, the Marine Corps began systematically

to analyze the character and requirements of operations short of war proper, or “Small

Wars” in familiar terminology.

As a result, the USMC developed and published as part of its doctrine the 1940 SWM

(Small Wars Manual, a “how to” manual in effect). Still cited as valid military doctrine

today, the USMC CETO (Center for Emerging Threats and Opportunities) initiated an

effort to rewrite the SWM in 2001–2004, but retained the original’s wisdom while adding

contemporary vignettes. The SWM defined the core of such operations with unusual

prescience:

[S]mall wars are operations undertaken under executive authority, wherein military force is

combined with diplomatic pressure in the internal or external affairs of another state whose

government is unstable, inadequate, or unsatisfactory for the preservation of life and of such

interests as are determined by the foreign policy of our Nation.10

The SWM further noted that such operations are defined by their purpose, and not by their

scope and scale. Purposes range from “assistance in governmental operations on one hand

to full assumption of governmental responsibilities supported by an active combat force

on the other: [b]etween these extremes may be found an infinite number of forms of

friendly assistance or intervention which it is almost impossible to classify under a limited

number of individual types of operations”.11

Colored by the perspective of a military force organized and equipped to carry out the

military aspects of America’s foreign policy, the SWM noted that “according to

international law, as recognized by the leading nations of the world, a nation may protect,

or demand protection for, its citizens and their property wherever situated.”12 As for

whether such intervention constituted “war,” the SWM further noted that:

The use of the forces of the United States in foreign countries to protect the lives and property

of American citizens resident in those countries does not necessarily constitute an act of war,

and is, therefore, not equivalent to a declaration of war. The President, as chief executive of

the nation, charged with the responsibility of the lives and property of the United States citi-

zens abroad, has the authority to use the forces of the United States to secure such protection

in foreign countries.13

As equal parts historical review, and prescient prediction of future policy, the SWM

also stated that:

The history of the United States shows that in spite of the varying trend of the foreign policy

of succeeding administrations, this Government has interposed or intervened in the affairs of

other states with remarkable regularity, and it may be anticipated that the same general

procedure will be followed in the future. It is well that the United States may be prepared

for any emergency which may occur whether it is the result of either financial or physical dis-

aster, or social revolution at home or abroad. Insofar as these conditions can be predicted, and

as these plans and preparations can be undertaken, the United States should be ready for either
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of these emergencies with strategical [sic] and tactical plans, preliminary preparations,

organization, equipment, education, and training.14

In summarizing their broad character, the ongoing revised draft of the SWM notes that:

Small Wars demand the highest type of leadership directed by intelligence, resourcefulness,

and ingenuity. Small Wars are conceived in uncertainty, are conducted often with precarious

responsibility and doubtful authority, under indeterminate orders lacking specific instructions.

Additionally, the key actors involved in these types of operations are highly eclectic, embrac-

ing the UN, the local village leader, and many intervening governmental, nongovernmental

organization (NGO), military, and ad hoc organizations. Thus, cooperation, collaboration,

and communication are absolutely essential for success.15

Military Operations Other Than War (MOOTW)

MOOTW as concept finds its origins in the 1950s–1960s.16 The U.S. policy of COIN

(Counterinsurgency), IDAD (Internal Defense and Development), low-intensity conflict

(LIC) in the 1970s–1980s, and OOTW of the 1980s–1990s had helped shape MOOTW.

That definition includes:

Operations that encompass the use of military capabilities across the range of military opera-

tions short of war. These military actions can be applied to complement any combination of

the other instruments of national power and occur before, during, and after war.17

Generally, the role of military forces in MOOTW can or will be in support of other agen-

cies. Military forces may be constrained by more restrictive ROE (rules of engagement)

than in other deployments (e.g., small-scale contingencies and MTWs [major theater

wars]—both discussed later). MOOTW will likely involve joint, combined, and inter-

agency coordination and/or task organization, and likely include NGOs. Finally, MOOTW

are generally conducted outside a military force provider’s sovereign territory. MOOTW

operations may include those in Table 16.2.

Political objectives drive MOOTW at every level, from strategic to tactical. A distin-

guishing characteristic of MOOTW is the degree to which political objectives influence

operations and tactics. Two important factors about political primacy stand out. First,

actions at the “lowest” level can potentially have national or international impact

(e.g., in peacekeeping and dealing with feuding ethnic factions). Second, those studying

or looking to influence events should remain aware of changes not only in the state

of affairs in the nation(s) in question, but also in political objectives of the nation(s)

intending to effect status quo or change.18
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Table 16.2 Military Operations Other Than War (MOOTW) Categories (JP 3-07, 1995)

Arms control Nation assistance/support to counterinsurgency

Combating terrorism NEO (noncombatant evacuation operations)

Counterdrug operations Peace operations

Sanctions enforcement Protection of shipping

Enforcing exclusion zones Recovery operations

Ensuring freedom of navigation Show of force operations

Humanitarian assistance Strikes and raids

Military support to civilian authorities Support to insurgency/counterinsurgency



The concept of MOOTW lends itself to contrasting the differences between “peace-

time” and “conflict.” Peacetime is a state in which diplomatic, economic, informational,

and military powers of the nation are employed to achieve national objectives. Since

peacetime is the preferred state of affairs (as opposed to conflict or war), how well a

government promotes and preserves peace will be vital to its own interests as well as other

nations.19 So-called “conflict” is a unique environment in which governmental and non-

governmental leaders may work closely to control hostilities, with the goal of returning

to peacetime conditions. In conflict, the military, as an element of national power, takes

on a more prominent role than in peacetime. Military and police forces may participate

in conflict as a component of a combined (multinational), joint (one nation, multiforce),

or interagency (one nation, military and nonmilitary) organization that is usually an

element of a multinational structure. Other government agencies, NGOs, PVOs (private

volunteer organizations), and IOs (international organizations) often participate.20

Insurgencies and Counterinsurgencies

The much-heralded U.S. Army FM (Field Manual) 3-24, COIN (December 2006), the

first doctrinal publication by the U.S. Army or Marine Corps in 20 years dedicated to

counterinsurgency, expressed in its introduction the truism that “all insurgencies are

different; however, broad historical trends underlie the factors motivating insurgents.

Most insurgencies follow a similar course of development.”21 Insurgencies are organized

movements aimed at the overthrow of a constituted government through use of subversion

and armed conflict.22 They may include protracted, organized violence which threatens

security and requires a government response, whether revolutionary or nonrevolutionary,

political or nonpolitical, and open or clandestine.23 An example of support to an insur-

gency would be the U.S. support to the Mujahadeen24 during the Soviet Union’s invasion

and occupation of Afghanistan. In contrast, counterinsurgency is support provided to a

government in the military, paramilitary, political, economic, psychological, and civic

actions it undertakes to defeat insurgency. An example of counterinsurgency (as well as

FID [foreign internal defense] and nation assistance at various junctures) would be the

invited U.S. support to the Endara government to unseat the Noriega regime during

Operation JUST CAUSE and PROMOTE LIBERTY in 1989–90.25

Closely related to that concept is the notion of FID: participation by civilian and military

agencies of a government in any of the action programs taken by another government to free

and protect its society from subversion, lawlessness, and insurgency.26 Terrorism, in con-

trast, is defined by 22 U.S.C. § 2656f(d)(2) as “premeditated, politically motivated violence

perpetrated against noncombatant targets by subnational groups or clandestine agents.”27

The DOD definition is similar, but does not limit attacks to noncombatant targets and notes

that the goals of terrorists are usually political, religious, or ideological in nature.28

Small-Scale Conflicts or SSCs

Yet another concept closely allied, but not synonymous with these conflicts other than

war had been “small-scale contingencies” or “small-scale conflicts.” Also known as

“SSCs,” these include a wide range of combined and joint operations beyond peacetime

engagement and short of war.29 These SSCs may, in light of national or coalition strategic

objectives, give rise to protecting designated citizens abroad, the support of political

initiatives, the facilitation of diplomacy, promotion of fundamental ideals, or disruption

of specified illegal activities.30 Operations related to SSCs may vary in size and duration
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(e.g., 100 to 30,000 personnel and from a few weeks engagement to several years), and are

often coalition operations that involve “core states” and other foreign forces as well as

governmental organizations and NGOs.31

The United States Department of Defense’s QDR (Quadrennial Defense Review)

report32 no longer explicitly identifies SSCs as a mission for military operational require-

ments or a major consideration in deciding on force structure. In general, though, the

United States, along with others in the international community, will seek to prevent and

contain localized conflicts and crises before they require a military response. If, however,

such efforts do not succeed, swift intervention by military forces may be the best way to

contain, resolve, or mitigate the consequences of a conflict that could otherwise become

far more costly and deadly. The National Defense University has noted that governments

must maintain military forces prepared to conduct successfully multiple concurrent

smaller-scale contingency operations worldwide, and it must be able to do so in any

environment, including one in which an adversary uses “asymmetric means,” such as

nuclear, biological, or chemical weapons. Importantly, military forces must also be able

to withdraw from smaller-scale contingency operations, reconstitute, and then deploy to

a MTW in accordance with required timelines.33

The frequency of SSCs and their demands on military forces within the past decade

have led to rethinking national security strategies, and, consequently, military doctrine,

force structure, and training. In the view of the United States, SSC plans have helped

to shape the international security environment, as well as the U.S. response to crises.

Military activity, combined with political and diplomatic activity, can yield positive

results, whereas alone, all activities are liable to fail. Failure allows a crisis to continue,

risking the danger of expansion, and may damage the United States’ ability to influence

those countries directly concerned.34

As a general rule, participation in SSCs by other countries is seen as a distinct benefit,

improving common military capabilities and engendering closer military-to-military

relations with the United States. In operations supporting large-scale civilian efforts,

international and NGO relief organizations (e.g., UNHCR [UN High Commission for

Refugees], WFP [World Food Program], ICRC [International Committee of the Red

Cross], CARE, Doctors without Borders, Oxfam, and IRC [International Rescue Com-

mittee]) were present before, during, and after military intervention. Considerable liaison

and coordination are required. Much coordination is ad hoc, since there are evolving

requirements for conducting combined military–civilian operations, but few internation-

ally codified procedures. The American public has often voiced strong opinion in favor

of multinational rather than unilateral efforts. The numerous exercises and training pro-

grams that the U.S. conducts with European, Asian, Latin American, African, and other

military establishments to prepare for such contingencies (e.g., peace or humanitarian

operations) are examples of positive effects on the international security environment.35

PLANNING AND APPROACHES TO CONFLICT

To varying degrees along the continuum “between war and peace,” conflict and conflict

resolution, various degrees of economic, political, and military influences can lead to

de-escalation from disputes, political accommodations, and achievement of desired end

states of unilateral or multilateral benefit. In spite of post–Cold War employment and

deployment of troops for missions such as disaster relief and SASO (stability and security

operations), with few exceptions such as dedicated peacekeeping forces, military forces
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still organize, train, and equip to fight and win their nations’ wars in accordance with

doctrine and national law and policy. The prescriptions and proscriptions of customary

international law, and those based upon treaties and agreements, vary with the stage(s)

of conflict and conflict resolution, and will be explored subsequently.

METT-T-C (And Other Military Approaches)

Military forces are particularly adept at anticipating and planning for operations.

Functions performed by military commanders and staff members include providing infor-

mation, making estimates, making recommendations, preparing plans and orders, and

supervising the execution of decisions. Mission analysis is critical to the overall planning

process and to the preparation of a military legal support plan. For instance, U.S.

commanders and staff consider METT-T-C (mission, enemy, troops, terrain (and

weather), time available, and civilian considerations) with respect to their operational

planning as part of the overall MDMP (military decision-making process).36 The

MDMP’s seven-step process includes: (1) receipt of mission; (2) mission analysis;

(3) COA development; (4) COA analysis; (5) COA comparison; (6) COA approval; and

(7) operational orders production.37

U.S. armed forces judge advocates, uniformed military staff attorneys serving in all the

branches of the armed forces (Army, Navy Air Force, Marine Corps and Coast Guard),

employ essentially the same six MDMP factors. Even though the legal issues confronted

by a judge advocate in operations are varied, they are, to a great extent, predictable.

One method of predicting legal issues is to read after action reports and lessons learned

materials gathered by service “schoolhouses” and agencies with expertize in international

and “operational law.”38 Another, proactive method of predicting legal issues is to

conduct LPB (Legal Preparation of the Battlefield). LPB is a methodology, or a planning

tool, derived from the Intelligence community’s IPB (Intelligence Preparation of the

Battlefield), to chart commonly encountered legal issues during operations.39

‘‘POISED’’—A Multidisciplinary Approach

While METT-T-C and IPB/LPB have proved themselves highly useful during U.S. and

coalition military operations of the past 20+ years, an alternative approach at the military

operational lawyer’s level may help define preconflict, conflict, and postconflict states by

embracing sociological, economic, political, as well as military factors. I propose the

“POISED” method of analysis. It stands for:

• Power structures will include the de jure and de facto social, political, and cultural hierarchical

entities which will have influence to stabilize or destabilize a region or a nation.

• Others—Direct Parties to the Conflict, Actors, and Affected Third Parties will include natural

(human) persons, as well as other “legal” but also “artificial” persons such as corporate entities

that have a stake in the outcome of stability or instability.

• Issues and Causes of the Crisis or Conflict will include behavioral influences as well as the

other economic, political, and military influences which come into play (e.g., international

involvement, inequitable distribution of resources, political exclusion, human rights abuses, and

identity).

• Stage in the Cycle of Crisis or Conflict will include the aforementioned four crisis stages: dispute

situations of submerged tensions, prehostility situations of rising tensions, hostile eruption phases

of open confrontation and violent conflict, and posthostility and fragile transitional dispute

settlement situations.
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• External factors and Influences which are important but not key “triggering event” issues and

causes of the crisis or conflict, (e.g., climactic changes, the discovery, exploitation, pollution, or

exhaustion of natural resources).

• Dynamics of the Crisis or Conflict Over Time will include observable trends or anomalous events

which chronicle the history of the crisis or conflict and help predict future developments.

Why should this analysis matter? Mastery of events, and the legal principles which

should shape and guide individuals, organizations, and societies, will depend upon

recognizing the genesis and evolution of conflict and conflict resolution, and the

implementation, enhancement, amelioration, minimization, or avoidance of certain key

factors and influences. The next section will discuss how the military employs a

decision-making cycle towards those ends.

Origins and Applications of ‘‘OODA’’ or Observe, Orient, Decide and Act

Although roots of the concept go back over 2500 years, the idea of operating at a faster

decision cycle than one’s opponent was first codified in the 1980s. The theory is that

“operating inside your opponent’s OODA (observe, orient decide, and act) loop, you can

cause uncertainty, doubt, mistrust, confusion, disorder, fear, panic, and chaos “within that

opponent’s thoughts and actions.” An adversary so “shaped” would be easy to defeat,

should physical combat still be necessary.40

How, then, might this four-phase decision cycle known as the OODA loop be applied to

the law of armed conflict, international humanitarian law, or the other international and

municipal (national) laws applying to armed conflict? The strategist, scholar, statesman,

or aid provider, amongst others, who employs such a methodology to anticipate threats

and challenges more quickly than the threats and challenges arise, will have a major influ-

ence on shaping perception as well as the reality of desired outcomes. Figure 16.1 is an

example of how the “OODA” loop could be so employed.

The legal application of the “OODA” loop requires a prioritization of effort and focus.

Saying that “everything is equally important,” compounded by a failure to provide

implicit guidance, necessary feedback, and coordinating control will result in unfocused

efforts that spread time, effort, and resources woefully thin. Acting in an advisory role

to a decision-maker, the military operational lawyer’s role in the “OODA” process may

be integrated in a synergistic manner with other subject matter experts (e.g., “fusion cell”

with intelligence analysts, logisticians, comptrollers/budget analysts, etc.). In the

“observe” and “orient” phases, advice would be given to commanders, strategists, direc-

tors, supervisors, or other leaders to make informed decisions that are legal, moral, ethical,

and operationally sound in the “decide” phase. As the cycle continues, the attorney’s role

(along with other experts) will be to seek and provide feedback towards the refinement

and issuance of implicit guidance and control.

Law and Policy Applied Between War and Peace

Here I discuss a methodology from the military operational lawyer’s perspective of

applying the law to all cases of declared war or any other armed conflicts that arise between

and within nations, states, and regions, even if the “state of war” is not recognized by one of

them. The military approach to operational legal issues could be rearranged into any

number of other acronyms, but my “FAIR ROSE” method proposed here includes exami-

nation of: F–Fiscal Law; A– Acquisition and Support; I–International Law; R–Rules of
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Engagement and other Use of Force Considerations; R–Reserve Component Mobilization;

O–Order and Discipline; S–Symbiosis of Operational and Interagency Elements, and

E–Echelons of Legal Support to Operations.

F—Fiscal Law

The counselor considering the impact of fiscal law on operations “between war and

peace” will make a threshold realization that money is the root cause of, or contributing

factor to, crisis avoidance, precipitation, length, and remediation. The admonition to

“follow the money” may be beyond the time or abilities of those in immediate positions

of responsibility and decision-making. But counselors designated to “find the money” will

be well-advised to proactively plan for and advise on the basic principles of fiscal law.

Such operations and initiatives may span the spectrum of military operations discussed

earlier, and involve military and developmental assistance, cooperative programs, (re)

building and (re)construction, and transfer of articles or services to another nation or IO.

That is one of the hidden challenges currently in Iraq and Afghanistan, what the military

views traditionally as civil affairs and other U.S. government agencies (chiefly the State

Department and USAID [United States Agency for International Development]) see

normally as development work. These are not part of the LOAC as such, but represent

the building blocks of medium term policy implementation for the military operational

lawyer in the current operational environment of an Iraq or an Afghanistan, regardless

whether he or she is serving in a civil affairs capacity, or is simply advising a unit

commander with responsibility for a geographic area.

In the instance of government-funded operations, national legislatures or parliaments

often provide “appropriations” or “allocations” for military, social welfare, diplomatic,

and other initiatives. Such apportioned moneys then are reapportioned downwards to

executive departments (e.g., Department of State, Department of Defense, etc.), with

further apportionment and limitation. The NGOs and IOs may similarly apportion

budgets, regardless of the sources of their money (e.g., donations, fundraising,

government grants, loans, etc.).
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Typically encountered fiscal law issues may include, but are not limited to the

following:

• Developing judge advocate/attorney expertize in fiscal law and contract law;

• Determining, deconflicting, and accessing multiple sources of funding during operations;

• Conducting operations with already purchased supplies, equipment and services;

• Special authorities (e.g., Presidential Drawdown Authority—22 U.S.C. § 2318(a)(2);

• Donation of excess nonlethal supplies—10 U.S.C. § 2547;

• Conflict of laws and changing of laws and policies with phases of the operation;

• Space available transportation of relief supplies (Denton Amendment)—10 U.S.C. § 402);

• Use of cash for local purchasing;

• Unauthorized commitments;

• Contracting issues (e.g., the contracting process; use of the simplified acquisition threshold, etc.);

• Use of funds for gifts, awards, and morale, welfare, and recreation activities;

• Requests for support to non-DOD/foreign organizations, non-governmental organizations/receiving

state or host nation military;

• Construction and improvements; and,

• Support to receiving state/host nation populace41

The repercussions of ignoring fiscal limitations (and spending money that does not exist

or should not be so spent) can be severe: organizational sanction, violation of national law

(e.g., federal statutes), and the jeopardizing of valuable ongoing and future operations and

cooperative effort. Those studying the ramifications of fiscal law should consider the

applicable sources that define fund obligation and expenditure authority, and apply those

sources’ prescriptions and proscriptions scrupulously, or finding that expenditure which

would be “necessary and incident” to an existing authority.42 Subsequent “FAIR ROSE”

element discussions will delve into greater detail as to fiscal considerations and limitations

which may be applicable.

A—Acquisition and Support

Under U.S. contract and fiscal law, forces are guided and authorized to expend congres-

sionally appropriated funds under the Armed Services Procurement Act of 1947 (as

amended in 10 U.S.C. §§ 2301–31), FAR (Federal Acquisition Regulation) and Agency/

Command Supplements, Directives and Regulations (e.g., SOFAR (Special Operations

Forces FAR), and Title 31, U.S. Code, and Executive Orders and Declarations.

Congressional declarations of war or national emergency, and similar resolutions may

result in subsequent legislation authorizing the President and heads of military depart-

ments to expend appropriated funds to prosecute the war or other operation. Some of these

authorities have become quite broad. For instance, the Congress has authorized

the President and his delegees to initiate contracts that facilitate national defense notwith-

standing any other provision of law. Although these are broad powers, Congress still must

provide the money to pay for obligations incurred under this authority.

The need to build new structures upon one’s own national territory, in a receiving state,

or elsewhere, may well require special authority, and consideration of international and

receiving state/coalition laws which may apply, and careful supervision and control of

contract administration during the “life” of the contract. So-called “policing the contract
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battlefield”; in other words, fiscal stewardship, in this and other areas of contracting has

recently surfaced in the public’s consciousness of Iraq.

Along with the necessity for purchasing items, military operations usually give rise to

necessity to compensate or fix what has been broken, borrowed, used, or otherwise altered

from its original state and ownership. Less often, claims arise for death or injury of indi-

viduals and animals. Claims for damages to real and personal property, both public and

private, almost always follow deployments of United States and other coalition forces.

Unless there is an agreement to the contrary (or a “combat claims” exclusion), the United

States and other nations under international and municipal (national) law will be obligated

to pay for damages caused by its forces. To avoid wholesale liability, state parties may

agree under SOFAs (Status of Forces Agreements) or other arrangements to waive claims

against each other, or for a receiving state to indemnify third party claims caused by

visiting forces in the performance of official duty and release soldiers from any form of

civil liability resulting from such acts. Claims will also arise “amongst the ranks” of

service members and “civilians accompanying the force” serving on military operations

for acts within and outside the scope of their duties. Establishing who will investigate

and adjudicate, and settle (pay) claims at what locations is equally important to the

calculus of claims.43

I–International Law

Customary international law, binding upon all nations, is derived from repetition and is

generalized. Once a principle attains customary international law status, it basically binds

all nations, not just states actively involved as with treaty signatories. The lawyer’s task is

to discern what is a valid customary law rule, which has gained force over time. On the

other hand, treaty or conventional international law is only binding upon those nations that

have ratified/signed a treaty (unless the treaty provisions become customary law). This

category of international law refers to codified rules binding on nations based on express

consent, whether by treaty, convention, protocol, annexed regulations, or other instru-

ment. With respect to “international armed conflict,” this threshold is codified in common

article 2 of the Geneva Conventions of 1949. These conventions include:

• The Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed

Forces in the Field, Aug 12, 1949 (Wounded Convention);

• The Geneva Convention for the Amelioration of the Condition of Wounded, Sick, and

Shipwrecked; Members at Sea, Aug 12, 1949 (Wounded Convention Sea);

• The Geneva Convention Relative to the Treatment of Prisoners of War, Aug 12, 1949 (POW

Convention); and

• The Geneva Convention Relative to the Treatment of Civilian Persons in Time of War, Aug 12,

1949 T.I.A.S. 3365. (Civilians Convention) (collectively Geneva Conventions, 1949, or GC).

The key is the term “international armed conflict” set forth in common Article 2 of the

Conventions. Common Article 2 states: “[T]he present Convention shall apply to all cases

of declared war or of any other armed conflict which may arise between two or more of

the High Contracting Parties, even if the state of war is not recognized by one of them.”

This is a true de facto standard, where the subjective intent of the belligerents is not

relevant. Armed conflicts such as the 1982 Malvinas (Argentina)/Falklands (UK) War,

the Iran–Iraq War of the 1980s, and the first (1991) and second (2003–04) United

States-led Coalition wars against Iraq could be considered “international armed conflicts”
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to which the law of war applied.44 The 1977 Protocol I Additional to the 1949 Geneva

Conventions (not accepted by the United States, but regarded in the interim as customary

law by most other states) has expanded this scope of application to include certain wars of

“national liberation” for states parties to that convention. According to a leading commen-

tator, the law of war applies to: “any difference arising between two States and leading to

the intervention of armed forces.”45

Article 2 effectively requires that the law be applied broadly and automatically from the

inception of the conflict. The following two facts result in application of the entire body of

the law of war: (1) a dispute between states and (2) armed conflict.46 An exception to the

“dispute between states” requirement arises where there is a conflict between a state and a

rebel movement recognized as belligerency. This concept arose as the result of the need to

apply the laws of war to situations in which rebel forces had the de facto ability to wage

war. The law of war ceases to apply under Article 5, Wounded Convention, and POW

Convention; Article 6, GC upon: (1) final repatriation (Wounded Convention, POW Con-

vention); (2) general close of military operations (GC); or (3) occupation (GC)—applies

for 1 year after the general close of military operations. In situations where the occupying

power still exercises governmental functions, however, that Power is bound to apply for

the duration of the occupation certain key provisions of the GC.47 For military operations

under circumstances other than armed conflict (e.g., peacekeeping and peace enforcement

in Somalia, Haiti, and Bosnia), the law of war, in general, will also apply, but the appli-

cability of particular treaties is open to interpretation.

Conflicts which are not of an international character “occurring in the territory of one of

the High Contracting Parties” will fall under Common Article 3, and make up the majority

of the ongoing conflicts. International regulation over such conflicts is more attenuated

than under international armed conflicts, and domestic law may control the application

and use of force or other economic, political, or military applications of state authority.

“Internal armed conflict” presents its own challenges. A leading commentator listed

several suggested criteria for distinguishing events like a simple civil disturbance from

an insurgency: (1) the rebel group has an organized military force under responsible

command, operates within a determinate territory, and has the means to respect the

Geneva Conventions; and (2) the legal government is obliged to have recourse to the

regular military forces against the rebels, who are organized and in control of a portion

of the national territory.48 Protocol II of The 1977 Protocols Additional to the Geneva

Conventions, December 12, 1977 (not accepted by the United States, but regarded in the

interim as customary law by most other states), was intended to supplement the substan-

tive provisions of Common Article 3. It formalized the criteria for the application of that

convention to a noninternational armed conflict that rebel groups are: (1) under respon-

sible command and (2) exercise control over a part of a nation so as to enable them to

carry out sustained and concerted military operations and to implement the requirements

of Protocol II.

The legal justification for intervention into another state’s affairs, or intervention

against internal insurgencies/belligerencies/armed opposition groups, how such opera-

tions are authorized, how they should it be conducted, and how to mobilize sufficient

political will have all been extensively analyzed under the rubric of intervention. This is

an area of the law marked by controversy since traditional legal rules were flouted in the

Spanish Civil War in the 1930s and further strained by proxy wars of the Cold War period.

The legal justifications for such operations will lead to first- and subsequent-order effects

including but not limited to: populations’ rights to assistance and protection; whether an

The Legal Way Ahead Between War and Peace 293



operation remains within its authorized limits or exceeds them; the right of affected

populations and nations to call for intervention or protection; and the right of national

and supranational bodies to shape, influence, and direct such operations and their

follow-on requirements.49

The UNCharter, specifically Chapter VI, Pacific Settlement of Disputes (Articles 33–38),

and Chapter VII, Action with Respect to Threats to the Peace, Breaches of the Peace, and

Acts of Aggression (Articles 39–51), envisioned a Security Council role in assisting parties

to “any dispute likely to endanger the maintenance of international peace and

security” as they strive to resolve conflicts through “peaceful means of their own choice”

(UN Charter, 1945). Chapter VI does not specifically envision or authorize the deployment

of military forces under UN authority to interpose themselves between hostile

parties. The frequent use of military forces as peacekeepers, however, evolved as an exten-

sion of the UN desire to facilitate the “adjustment or settlement of international

disputes or situations whichmight lead to a breach of the peace.” Peacekeeping is an interna-

tionally accepted mode of managing conflicts, giving states a buffer to seek long term,

peaceful resolutions, and has become an inherent part of the UN strategy for resolving

international disputes in the absence of more comprehensive and lethal collective security

operations. UN Charter Chapter VII gives the Security Council authority to maintain

international peace and security by taking “such action by air, sea, or land forces as may

be necessary;” UN member states are obligated to “accept and carry” out decisions of the

Security Council as reviewed in a parallel essay.

The IHRL (International Human Rights Law) obligates states to recognize and respect

basic rights of the individual generally. The IHL (International Humanitarian Law)

obligates states to recognize and respect certain rights in times of armed conflict.

Precepts of IHRL should be respected in all circumstances but may be abrogated in

emergencies, whereas IHL precepts may not be abrogated under any circumstances.

In application:

• IHRL is applied to all persons in all circumstances;

• IHRL covers rights that are outside the scope of IHL (e.g. political rights);

• IHL is a specialized body of law for times of armed conflict; and,

• IHL rules may not have equivalencies in IHRL (e.g., rules for conduct of hostilities/use of weapons)
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Table 16.3 Recent UN Authorizations for Peacekeeping

Country

Chapter VII authoriza-

tion and UN mission

Chapter VII

authorization delegated

No initial security council

authorization

Liberia 1990–1997 ECOMOG

Northern Iraq 1991– Coalition Coalition

Former Yugoslavia 1992– UNPROFOR IFOR and SFOR

Somalia 1992–1993 UNOSOM II UNITAF

Rwanda 1994–1996 UNAMIR II Opération Turquoise

Haiti 1994–1997 UNMH MNF

Sierra Leone 1997– UNAMSIL ECOMOG

Kosovo 1999– KFOR NATO

East Timor 1999– UNAMET INTERFET



The U.S. military employs an additional generic category for humanitarian law, that

being “Civilian Protection Law” (CPL). Useful as a model for comparison or contrast to

other national or supranational legal perspectives, this “analytical template” describes

the process for establishing protection for civilians across the operational spectrum, based

on four “tiers” of legal authority:

• Tier 1: Fundamental Human Rights Recognized as Binding International Law by the United

States;

• Tier 2: HN (Host Nation) Law Providing Specific Rights to an Indigenous Population;

• Tier 3: Conventional Law (“Hard Law”—imposed by treaties or functional equivalents); and,

• Tier 4: US Domestic Law and Policy (Including Law by Analogy/Extension)50

Humanitarian law refers to those conventions from the law of war that protect the

victims of war (primarily the Geneva Conventions). Human rights law refers to a small

core of basic individual rights embraced by the international community during the past

forty years as reflected in various declarations, treaties, and other international provisions

beginning with the UN Charter and Universal Declaration of Human Rights. The IHL

regulates the conduct of state vis-à-vis state, whereas human rights law regulates the con-

duct of state vis-à-vis individual. The right to protection under humanitarian law is vested

not in the individual, but in the state. Under human rights law, the protection flows to the

individual directly, and theoretically protects individuals from their own state, which was

a radical transition of international law.

R—Rules of Engagement and Other Use of Force Considerations

ROE are directives issued by competent superior authority that delineate the circum-

stances and limitations under which military forces will initiate and continue engagement

with other forces.51 ROE are drafted in consideration of the law of war, national policy,

public opinion, and military operational constraints. ROE are often more restrictive than

what the law of war would allow. ROE will normally determine the legally justified uses

of force during international military operations; domestic operations may employ rules

termed otherwise (e.g., RUF (Rules for Use of Force). During other peace operations,

for example, UN peacekeeping operations, the UN position is that its forces will comply

with the “principles and spirit” of IHL. This is reflected in the model UN Status of Mission

Agreement (SOMA), which essentially utilizes this same law by analogy approach to

regulating the conduct of the military forces executing UN missions.

ROE help ensures that national policy and objectives are reflected in the action of

commanders in the field, particularly under circumstances in which communication with

higher authority is not possible (e.g., the influence of international public opinion, particu-

larly how it is affected by media coverage of a specific operation, the effect of host coun-

try law, and the SOFAs with the United States). ROE also provide parameters within

which the commander must operate in order to accomplish his assigned mission; e.g., a

“ceiling” (and potentially a “floor”) on how far operations can and should go and ensure

that military actions do not trigger undesired escalation, like forcing a potential opponent

into a “self defense” response. ROE may regulate a commander’s capability to influence a

military action by granting or withholding the authority to use particular weapons systems

by vesting or restricting authority to use certain types of weapons or tactics.

ROE may also reemphasize the scope of a mission. Units deployed overseas for training

exercises may be limited to use of force only in self defense, reinforcing the training rather
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than combat nature of the mission. Finally, ROE provide restraints on a commander’s

action consistent with both domestic and international law and may, under certain circum-

stances, impose greater restrictions on action than those required by the law. For many

contemporary missions, particularly peace operations, the mission is stated in a document

such as a UN Security Council Resolution (e.g., UNSCR 940 in Haiti or UNSCR 1031 in

Bosnia). These Security Council Resolutions also detail the scope of force authorized to

accomplish the purpose stated therein. Commanders must therefore be intimately familiar

with the legal bases for their mission. The commander may issue ROE to reinforce

principles of the law of war, such as prohibitions on the destruction of religious or cultural

property, and minimization of injury to civilians and civilian property.

An effective intervention force should have the authority to do what it needs to do, and

be perceived as being credible in the nation or region where it operates. The credibility

of operations, in turn, has depended on the belligerents’ assessment of a force’s capability

to accomplish the mission. Military missions are prone to being hamstrung or condemned

to failure where there are contradictory instructions for intervening forces dealing with

belligerents, confusion regarding coalition command and control at the operational and

tactical levels, and lack of consistent commitment within the coalition fully to employ

war-fighting capacities. On the operational level, ROE determine authority and so shape

perceptions.
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Table 16.4 U.S. Reserve Component Mobilization/Deployment/Employment

10 U.S.C. 12301(a)

Full mobilization

Require a Congressional declaration of

war or national emergency

All reservists including members in an

inactive statute and retired members

Require a Congress in Session No number limitation stated

Duration of war or emergency

+ 6 months

10 U.S.C. 12302

Partial Mobilization

Requires declaration of national

emergency by President

Ready Reserve

Report to Congress every 6 months Not more than 1,000,000

2-year duration

10 U.S.C. 12304 presidential

selected reserve call-up

Requires presidential notification of

Congress

Selected reserve, with up to 30,000

IRR

No Declaration of National emergency Not more than 200,000

270 days

Now includes WMD incidents

10 U.S.C. 12301(b)

15-day statute

Service Secretaries may call Ready

Reserve up to 15 days/year

Annual training

Operational missions

Involuntary

10 U.S.C. 12301(d)

RC volunteers

Requires consent of reservist All reservists

Governors must consent to guard

activation

No number limitation stated

No duration stated

. . .and consider unique Military Justice,

civilian employment, and benefit

considerations, amongst other matters



R—Reserve Mobilization and Draw of Secondary Support

Mobilization is the process by which the armed forces or a part thereof are expanded

and brought to a state of readiness for war or other national emergency.52 These forces

provide critical skills and assets to wartime missions as well as those lying “between

war and peace,” especially in supply, logistics, transportation, civil–military operations,

military police, and a variety of other military specialties and capabilities. Mobilization

includes calling all or part of the reserve components to active duty and assembling and

organizing personnel supplies and material. While reserve component service members

will likely share the same status under international law and receive state law while

deployed, their status under municipal (domestic) law may vary. The call-up of reserve

component units to active duty may include a number of different types of mobilization

that effect the length of their active duty, how many forces may be mobilized, how they

may be employed, and potential legal assistance problems. Operational demands placed

on the U.S. military by Iraq and Afghanistan mean that the mobilization and deployment

authority above for the reserve component of the armed forces is no longer just a theoreti-

cal matter. There are now a significant number of National Guard or reserve units which

have been deployed to Iraq or Afghanistan more than once, and the reality of conducting

operations between war and peace puts a premium on certain skills now concentrated in

the reserve component, such as civil affairs and military police units.

The legal support required by reserve soldiers leaving families, businesses, and other

commitments on short notice for an indeterminate period will give rise to substantial need

for legal assistance (e.g., family law) support, especially since many reserve units are

mobilizing at home station and going directly to a POE (Port of Embarcation), without

going to a MS (Mobilization Station). Legal concerns common to both military and civil-

ian agencies will be the requirements to, and consequences of, drawing other secondary

support: contracting for or otherwise directing the deployment of key and essential

civilians accompanying the force; determining their status under municipal (national),

receiving state, and international law; their protection; pay; health care; order and disci-

pline; redeployment; and veteran’s/disability/reemployment rights and benefits.

O—Order and Discipline

The maintenance of order and discipline, not just among service members, but also in

the area of military operations, is a fundamental aspect of successful military operations.

In contemporary military operations, where restraint and legitimacy are often important

to mission success, the misconduct and misdirected efforts of untrained or undisciplined

forces will lead to adverse world opinion and, more seriously, friendly forces sustaining

heavy casualties rather than inflicting them upon hostile opposing forces. How military

forces fight marks them for what they are and what they stand for. The laws of war are

only effective in reducing casualties and enhancing fair treatment of combatants and

noncombatants alike as long as trained leaders ensure that those laws are obeyed.

Commanders and civilian leaders must ensure the proper treatment of prisoners, noncom-

batants, and civilians by building good training programs and issuing orders that reinforce

the practice of respecting those laws.

Such considerations include, but are not limited to the following:

• Predeployment/mobilization concerns (in addition to mobilization matters discussed above,

criminal jurisdiction over offenses committed by deploying forces, new joint, combined, and

interagency forces, and “rear detachment” forces).
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• Deployment-unique considerations (e.g., “General Order #1” prescriptive policies with respect to

conduct, contraband, etc.) and “time of war” unique considerations regarding offenses.

• Redeployment/demobilization considerations.

• Force protection and detention of civilians committing offenses against other civilians in

assistance to/ the absence of civilian law enforcement authorities.

• Detention of PIFWCs (persons indicted for war crimes);

• Criminal jurisdiction over U.S. citizen civilians abroad and deploying with the force under

the “Military Extraterritorial Jurisdiction Act of 2000” and domestically the USA “Providing

Appropriate Tools Required to Intercept and Obstruct Terrorism (PATRIOT) Act of 2001.”

• Military Tribunals and the Military Commissions Act of 2006, Pub. L. No. 109–366, 120 Stat.

2600 (Oct. 17, 2006).

• Impact of the International Criminal Court and jurisdiction over U.S. and coalition/interagency

forces.

For instance, proactive efforts to resolve Uniform Code of Military Justice jurisdictions

immediately (predeployment) will prove beneficial in the long run. This must be accom-

plished early in the process through meetings amongst decision makers and advisors

(e.g., commanding general and staff, interagency heads, etc.), to explain options and to

choose courses of action. Thorough research into the history of past similar operations will

help in anticipating future issues which will arise with regard to order and discipline or

military justice, and careful drafting, dissemination, training, and enforcement of pertinent

documents (e.g., “General Order #1”) will help with respect to prescriptive or preventative

law. Forces remaining in the rear may decrease as others deploy forwards; the relative

workload of “front” and “rear” may well increase inversely to size of force remaining

due to a smaller workforce to resolve problems or execute missions, etc. Commanders

should ensure that the right mix of personnel, equipment, and transportation are available

and used for “front” and “rear,” to include skilled personnel (e.g., criminal prosecution

[“trial counsel”] and defense [“trial defense”]), information technology systems, and

mission-capable vehicles), and that those who should or must deploy are trained and

“deployable.”

S—Symbiosis of Operational and Interagency Elements

United States, coalition, and interagency forces will continue to accomplish missions

“between war and peace” in the future as “specified” (named) and “implied” (inherent)

missions, and may have to stretch assets to cover essential, “specified” missions. Exten-

sive force deployment, overall force drawdown, and slowed modernization/new systems

acquisition will be countered, in part, with better knowledge (and ample funding) about

how to do such missions. Commanders and troops have many “lessons learned” from

recent combat and noncombat missions. Those “lessons learned” are finding their way

into doctrine. Continued peace operations training at the United States National Training

Center (NTC), Ft. Irwin, California, and the CMTC (Combat Maneuver Training Center)

in Hohenfels, Germany, and during joint, combined and interagency training exercises

will keep troops ready for those operations yet to come.

In addition to national governmental agencies, and nongovernmental business or pri-

vate sector entities, missions “between war and peace” will require close coordination

with other organizations as well, such as the UN and other IOs to include NGOs and

PVOs. The UN, various other governmental organizations and NGOs will not contribute
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direct monetary support to United States or coalition humanitarian and civil assistance or

other missions; however, they may be funding recipients or partnered with military forces

through international policy, planning, or simply the circumstances of necessity. This odd-

couple relationship finds expression in the idea that military presence is often necessary to

provide sufficient security for (civilian) NGOs to carry out humanitarian relief operations.

The UN itself created a number of supranational organizations, including, but not limited

to, the UNHCR, theWFP, andUNICEF. The UNCharter mentions the termNGO in Article

71; when the Charter was written, though, such organizations were, relatively few and far

between and not the major players they are today. They include a wide range of primarily

nonprofit organizations motivated by humanitarian and religious values, usually indepen-

dent of government, UN and commercial sectors. Within the U.S. military, the terms PVO

and VOLAG (voluntary agency) are sometimes used to describe the same spectrum of

organizations. NGOs are legally different from UN agencies, the ICRC, and national Red

Cross/Crescent Societies. NGOs form themselves and write their own charter and mission;

the UN and Red Cross agencies formed and operate under international or national

government mandates, conventions, and legislation. International/governmental aid agen-

cies can be “multilateral,” like the UN or the World Bank, or “bilateral” like the USAID

(or Great Britain’s Department for International Development). Funded by taxpayers to

the tune of billions of dollars per year, these agencies are major players for aid, assistance,

and relief worldwide, and have seen a dramatic upsurge in demands for their talents and

challenges to their capabilities during the latter half of the twentieth century.53

Worldwide there are now over 1500 international NGOs registered as “observers” with the

UN. Nonetheless, of the hundreds in existence there remains a first order of NGOs through

which perhaps 75 percent of all emergency aid flows. Commentators have noted that the

most effective NGOs have principled, knowledgeable, committed, and diverse organiza-

tions. Nevertheless, like any organization, they are dependent upon several key factors. They

require sufficient resources, generally private donations as well as governmental grants and

collections. Their organizational hierarchy, from top to bottom, must remain “mission

focused,” and not lose sight of the reason why they are constituted and funded. They must

effectively deal with “the competition,” as well, minimizing rivalry with other NGOs, and

working towards a symbiosis with, rather than competition against, military forces. Finally,

NGOsmust cope with tangible “hostile forces,” to include armed threats to security, disease,

adverse terrain and weather, and limited time in which to accomplish missions. NGOs are a

powerful force in the world, in many cases, providing the dynamics for positive change

where despair and hopelessness might otherwise reign supreme. The revolution in communi-

cations technology, in networking and collaboration, and successful fund-raising appeals,

has strengthened NGOs further, especially in the last 10 years.54

Some countries pursue humanitarian activities overseas through government-created

agencies. Examples of these are the British Overseas Development Administration

(ODA), the CIDA (Canadian International Development Agency), the SRB (Swedish

Rescue Board), or the SDR (Swiss Disaster Relief) (akin to the United States Office for

Foreign Disaster Assistance [OFDA]). Other countries offer assistance in times of

emergencies through their Ministries of Foreign Affairs, according to their own priorities.

Most of this kind of assistance will be offered on an ad hoc basis, as few governments

have established agencies of the kind described above with standing mandates for foreign

humanitarian emergency assistance. These governmental organizations operate with,

and sometimes in lieu of, a wide range of governmental and international aid and relief

agencies.
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E—Echelons of Legal Support to Operations

So where do the military operational lawyers fit? National, coalition, and interagency

forces will require trained, versatile legal assets where the missions are planned and

executed. Legal staffs supporting military operations will succeed in their role not just

because they have good lawyers, but also because the staff is competent in military skills

and understands the military unit and the mission they are supporting. They will need

“the training and experience to be first-class soldiers, outstanding lawyers, and polished

diplomats.”55 Given the desirability of joint, combined and interagency interoperability,

training proficiency and flexible capability, the following four basic tenets will be key

to training and deploying/locating personnel and equipment to provide legal support to

operations.

Train as You Fight—or Keep the Peace—and Locate Personnel Where

They Will Be Needed

It is critical to have assigned legal staffs at as many locations as possible where senior

leaders/commanders, and planning/coordinating staffs make critical decisions, while

preserving appropriate access to legal support for other personnel. This arrangement

ensures that legal assets will be available where needed and when needed. These staffs

should be adequately staffed with those skilled lawyers, office/legal administrators, and

paralegals/legal specialists (by whatever title of office) to provide specialized and general

legal support to operations. Those staffs should provide a continuous presence throughout

the operations at each location for the variety of issues which may arise, to include but

not limited to: targeting, ROE, claims, fiscal, contract law, and other issues within the

traditional concept of legal support to operations. Those staffs will also be relied upon

for common/shared expertize, and consistent, coordinated advice on operational planning

and execution matters (e.g., where such staffs have played an integral role in the decision-

making process like MDMP discussed earlier).

Train and Use Multiechelon Techniques—and Exploit Knowledge Management

Systems and Practices

Forward deployments in the military often occur in underdeveloped areas or conflict

zones which present significant infrastructure challenges unknown to most civilian attor-

neys. Legal staffs should understand, have access to, and use wherever possible the best

and most reliable means of Internet and (where available/accessible) SIPRNET (secret

intranet protocol router network) web-based applications to consolidate information com-

ing from various sources and levels of command, and disseminate information out as

operationally required. In so doing, legal, and other staff members can foster what the

U.S. military calls a COP (common operational picture). Still, where electronically based

applications fail, the “analog” methods of pen and paper, typed documents and forms,

acetate sheets, and oral briefings must be created as back-up to those matters retained or

disseminated electronically. No matter what, information technology (IT)-based KM tech-

nologies and databases are no substitute for the professional judgment and expertize.

Train to (Build and) Sustain Proficiency—Make a Self-Fulfilling Prophecy

Success in any operation, whether giving a briefing or conducting a campaign in a con-

flict, cannot be based upon serendipity, coincidence, and fortuitous accidents. Lessons

experienced during preparation for successful operations must be captured in writing,

taught to those who will apply those lessons, and then implemented with adjustment to

changing conditions (for instance, applying the “OODA” methodology). To memorialize
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observations and lessons learned from exercises and operations, staffs should create an

AAR (after-action report) shell before the start of operations, and collect AAR comments

from all echelons of legal staffs throughout train-up and conduct of operations. Through-

out all operations, AAR comments should be collected and posted, then discussed to lead

to necessary changes to operating procedures and future training events. Formalized self-

criticism of the AAR variety would seem to be a rarity in the (nonmilitary) legal world.

Use Performance-oriented Training—and Review and Rehearse Support

Requirements Before Deployment

Legal staffs can successfully plan and execute the large and small details of getting

people, equipment, and work product where and when needed, when they prepare in

identifying where they will be needed as well as where their needs are met—such as what

“life support” will be provided by parent units, attached units, agencies, or organizations,

and what the legal staffs will be responsible themselves to supply. Legal staffs must

actively integrate themselves into operations, plan, and demonstrate what they would

“pack outs” for their missions, and conduct performance-oriented training to help set

and maintain common standards, anticipate the operational environment, prevent prob-

lems before they arise, and to take what will be needed where it will be needed to get

the job done. If not otherwise provided for by leaders outside legal staffs, the legal staffs

themselves should create and conduct themselves consistent with an overall “vision,”

such that standards of training and operations will help the staffs anticipate and fulfill

requirements with the highest levels of professional competence, personal integrity, and

dedication to duty.

Legal staffs can use such structured, guided efforts to prepare for and conduct their

operations to develop future sustainment training, combining theoretical/classroom

instruction with practical application and first-hand observation. The ultimate value

of such training and guided operations lies in enhanced deployment readiness and peak

performance during future missions.56

CONCLUSIONS

This chapter has examined policy, principles, and law which apply to declared

and undeclared international and internal armed conflicts from the perspective of the

military operational lawyer. His or her professional competencies now extend far beyond

the traditional law of war. An orderly approach using multidisciplinary methodologies,

supported by applicable law, policy, and operational principles, can help bring a confus-

ingly divergent flow of information and ideas to a manageable confluence actionable

“between war and peace.” What is distinctive about the world of the military operational

lawyer, however, is twofold. Since current U.S. military operations in a technical

sense typically involve operations other than “war” in support of U.S. foreign policy, the

military operational lawyer now tends to work in the gray area between war and peace.

In practical terms, he or she is heavily involved in planning and advisory work, only

portions of which involve the law of war in a classical sense. To the extent legal training

may also have a role in military areas like civil affairs, the military operational lawyer

may also interface in particular with the local government, foreign, and U.S. government

agencies as well as the NGO community involved in reconstruction or humanitarian relief

taking place in the geographic area of military operations. This is the workaday world of

the military operational lawyer.
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CHAPTER 17

Discerning Justice in the Trial and Execution
of Saddam Hussein

JOHN D. CARLSON

How should we think about justice for a country ruled by one of the most vicious dictators

of the twentieth century? Even if one disputes this superlative, pointing to more horrid

tyrants such as Hitler and Stalin, who can dispute Saddam Hussein’s brutality? He was

responsible for the deaths of hundreds of thousands of his own citizens; for numerous

massacres and incidents of mass murder; for countless acts of torture and repression; for

the invasion of two countries and the attendant deaths of millions in Iraq’s wars against

Kuwait and Iran; for the displacement and relocation of one million Iraqis; and for the

destruction of critical natural resources and the withholding of basic necessities that

resulted in the suffering of countless Iraqis who depended upon them.1

Following the United States-led invasion of Iraq in Spring 2003, Saddam Hussein was

captured in December by American forces. He was brought to trial by an Iraqi judicial

body formed in 2003 by the Iraqi Governing Council with the support of the United States.

The tribunal that tried Saddam Hussein and other senior government officials has

been known at different stages as the IST (Iraqi Special Tribunal), the IHT (Iraqi High

Tribunal), or as of 2005, the Iraqi High Criminal Court. A national Iraqi court, it has

applied both Iraqi and international law. The tribunal has operated with limited outside

support, principally from the United States, and has been criticized by many people

outside Iraq because it was not an international tribunal. Saddam Hussein was convicted

by a chamber of five Iraqi judges in November 2006 and executed by the Iraq government

(under the administration of President Nuri al-Maliki) on December 30, 2006.

The facts of Saddam’s brutality are not in dispute, but judging from the range of

editorials and commentaries that appeared immediately following the execution, the

justice of his inglorious end certainly is. Headlines by critics in the United States decried

“The Vengeance of the Victors” and “The Rush to Hang Saddam” and labeled the

execution an “Act of Revenge.” Others, though, declared “Justice Executed” and extolled

the retribution that is “Thus All Too Seldom to Tyrants; Saddam’s punishment was a rare

instance of just deserts.” 2 Similar disparity was seen in international reactions. The range

of perspectives could lead one to conclude that justice is nothing more than what any



particular individual or media outlet opines. But such disagreement is ensconced within a

much broader and, at times, quite confused discourse over what justice, in the most

general sense, involves or demands.This chapter argues that the lack of justice achieved

by the trial and execution of Saddam Hussein flows not from the tribunal’s various

procedural failures that most critics frequently cite, but from ill-suited conceptions of

justice that have been applied to Iraq. Demonstrating this claim entails, first, laying out

two classical notions of justice: justice as rights and justice as right order. I then consider

how an overemphasis on justice as rights has skewed our expectations and interpretations

of the Saddam Hussein trial. I seek to amend this approach by arguing for a more compre-

hensive vision of justice as right order that equips us with sturdier resources for conceiv-

ing transitional justice. Within such a framework, one can better evaluate the successes

and limits of war crimes trials for political leaders such as Saddam Hussein.

TWO CONCEPTS OF JUSTICE

Going back to the ancients, justice often has been described in shorthand as rendering

to one what is due. Distributive justice, rectificatory justice, and retributive justice—

respectively, the parsing of just deserts, just compensation, and just punishments—have

been central features of justice. Distributive justice pertains primarily to fair economic,

political, and social allocations in society (e.g., wages, honors, etc.). Rectificatory justice

focuses on requiting rightful claims that have been violated by another (e.g., returning

something wrongfully taken). 3 Retributive justice, in addition to rectifying the victim’s

claim to his or her own or something due to him or her, assesses the offender an additional

“tribute,” often payable to the state or community, as a form of punishment.4 Over time,

the modern West adopted the vernacular of rights as the surest way to defend individuals’

claims to what is their own or what is due to them and, therefore, what others have an

obligation to protect—an idea commonly recognizable today in an account we might call

justice as rights.

The modern West also came to understand that the excessive and unchecked power of

governments could result in unfair political treatment of individuals. Thus, modern

retributive justice gradually incorporated legal protections and rights for the accused; after

all, a system that compensates for the fallibility of government with due process rights

stands the best chance of vindicating an innocent person who may be wrongly accused.

By the mid to late twentieth century, the Western legacy that combines respect for

rights with suspicion of government had developed such that individual heads of state

and political leaders could be brought to trial for violating the human rights of their own

citizens. The accused, in turn, would be accorded in international juridical venues those

legal rights customarily afforded to defendants in domestic courts, at least the courts of

Western countries.

Individuals and groups who are part of the growing international human rights

movement generally embrace this rights-centered account of justice. They are staunch

defenders of a model of modern retributive justice that is procedurally strict, individually

centered, and rights based. Trials are carefully circumscribed to vindicate those whose

human rights have been violated, but always with due regard to protect the rights of those

accused of perpetrating genocide, war crimes, and “crimes against humanity” (such as

ethnic cleansing, mass murder, torture, and other heinous misdeeds). Recent war crimes

tribunals, such as the trial of Saddam Hussein, have largely followed this modern retribu-

tive model, which conceives justice through rights. Human rights advocates, however,
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have critiqued the trial for its failure to conform to certain aspects of this international

retributive model.

This is one approach to fathoming justice. There are others, though. For justice

transcends the mere defense of rights or the rectification of, and retribution for, violated

rights. Returning again to the ancients, justice also has been understood as a comprehen-

sive virtue and moral pursuit, both individually and collectively. Plato understood justice

to be that virtue which orders and regulates the various parts of the human soul, allowing

each to perform its role, the result of which is a certain inner harmony by which one can

know that a person is just. Extended to the polity, this view of justice entails the proper

ordering of citizens and relations in a society, again resulting in unity and harmony among

distinct parts, groups, or individuals within a society.5 St. Augustine assimilated this

neo-Platonic conception into his own belief that justice pertains to order—for him, the

proper ordering of human relations and their loves, the fruit of which is earthly peace:

“the peace of the whole universe is the tranquility of order—and order is the arrangement

of things equal and unequal in a pattern which assigns to each its proper position.”6 For

Augustine and Plato alike, the justice of earthly political arrangements is discerned with

respect to a cosmic moral order with a transcendent reference point. The two thinkers

disagreed on the level of earthly order that could be achieved politically. For Augustine,

sin made politics a more irreparably imperfect affair than it was for Plato. Yet, they both

conceived injustice as a deviation from a moral pattern and transcendent order of reality

that hovers above the laws or policies prescribed by a particular government. Augustine

construed a rupture in the fabric of moral and civic life as evil, foremost because it

violated divine norms of justice. Injustice severs the love that holds God, self, and neigh-

bor together in a rightly ordered relationship of justitia or righteousness. Restoring justice

in a polis is the process of aligning human pursuits and ordering human relations with

respect to the moral order of reality. Human beings are linked to this transcendent order,

in part, through their social and political relations.

Within this broader, relational view of politics that Plato and, to a greater extent,

Augustine articulated—call it justice as right order—retributive justice plays an impor-

tant, though by no means all-encompassing, role. Following a period of intense national

crisis, this view of justice encompasses individual and collective efforts to restore the

moral order that has been disturbed or violated and to set aright relationships disordered

by political injustice. Coming to terms with the past, punishing political crimes, and

vindicating or paying tribute to those moral principles that have been violated, all

contribute to restoring proper relations—among citizens and between them and their

governments—harmed by grievous human malevolence and political wrongdoing.

In many cases, honoring rights is an important dimension of restoring the moral order of

human relations. As such, affirming rights can be a means to justice as right order, though

they are not the end or justice in itself.7

Some political societies that have experienced crimes against humanity and radical

disordering of human relations that occur from such gross injustices have determined that

retributive justice—a legal weighing of charges against the accused and rendering of due

punishment—may jeopardize a broader vision of a just society and, thus, impair the

process of righting disordered relations among aggrieved citizens. For this reason, these

societies sometimes have opted to pursue truth and reconciliation bodies instead of

individual trials (see the parallel chapters). On one level, the decision to pursue trials or

reconciliation commissions could be viewed as a choice between two different versions

of justice: justice as rights and justice as right order. More often, though, the decision
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has been couched as a choice between justice, on the one hand, and reconciliation, peace,

or truth, on the other.8 When no political accountability is required or punishment

assigned, this may, in fact, be a correct way to distinguish them. But it also may be that

this more comprehensive vision of justice as right order has been stunted in modern moral

discourse and political practice and that, as a result, trials seeking retributive justice rarely

are seen in the light of this broader, relational view of justice. Similarly, efforts to restore

or reconcile disordered human relations (whether through retributive criminal trials or

truth commissions) are rarely understood to involve justice in the more comprehensive

moral and political sense I wish to lift up here.9

Transitional societies seeking to recover from gross human rights abuses and crimes

against humanity are in particular need of this broader vision of justice. Retributive justice

plays an imperative role within this framework of right order, but remains a quite deficient

model when subsumed entirely within a justice as rights framework. The trial of Saddam

Hussein is an apt case study in how a proceduralist preoccupation with justice as rights,

common to modern legal forms of retributive justice and as espoused by international

human rights groups, can both overwhelm and undercut a more substantive, relational

account of justice as right order in society. It is this latter approach that should be of

primary concern for troubled societies, such as Iraq, seeking a new order of stability and

harmony following (or amidst) political periods of gross injustice.10 We begin by assess-

ing the inadequacies of a justice as rights interpretation of the trial and punishment of

Saddam Hussein.

JUSTICE, RIGHTS, AND THE PREEMINENCE OF LEGALISM

International justice and human rights organizations are often strong proponents of the

justice as rights approach. They are deeply committed to identifying human rights abuses

and gross injustices worldwide—in most cases, when national governments are the ones

committing them or ignoring them. These groups serve as legal watchdogs and, by exten-

sion, ethical watchdogs given a certain view that human rights preserve fundamental

moral norms. Justice as rights thereby takes form through a legal and moral vision of

retributive justice. The protection of human rights depends, first, upon prosecuting those

who would violate such rights in committing genocide, crimes against humanity,

war crimes, or other violations of international humanitarian law; and, second, upon

safeguarding the legal rights of defendants who are brought before a tribunal to face

such charges. Despite their commitment to justice as rights, human rights organizations

also at times have been eloquent articulators of justice as right order. We will come

to see, though, that this broader political vision easily can become eclipsed by a

commitment to justice as rights, including a proceduralist fixation on the rule of law,

fair trial principles, rights of the accused, and a legalistic interpretation of human

rights.

A view of justice as right order is evident in the way that certain human rights

groups rearticulated Iraqis’ hopes and expectations for transitional justice following the

overthrow of the Saddam Hussein regime. A May 2004 report, “Iraqi Voices: Attitudes

Toward Transitional Justice and Societal Reconstruction,” admirably lives up to its

charge of providing a “comprehensive and coordinated approach to social repair and

transitional justice” in post-Saddam Iraq.11 The report is keenly sensitive to illustrate the

views of Iraqis, their widespread experience of human rights violations perpetrated

by the Hussein regime, and how these experiences harmed individuals and sowed
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broader disorder in relations among citizens and between them and their government. The

report observes, “The nearly universal exposure to human rights abuses and persecution

under Saddam Hussein’s regime may have fostered a kind of common national experience

of suffering, a sense of unity in the injustice inflicted in the name of a readily identifiable

individual figure.”12 The sweeping impact of Iraq’s political injustices on civic relations

and society writ large is documented at length: “Respondents blamed Saddam for degrad-

ing the social and cultural life of Iraqi society, and reducing it to a point where the moral

fabric was in tatters, causing citizens to behave in ways that brought shame upon them-

selves.”13 One Iraqi comment summarized well the plight of the country: “The whole of

Iraq was in jail.”14

As Iraqi citizens reflected on their future, juxtaposed against the routine political

abuses of their past, most of them intuitively and experientially “viewed the concept

of justice as the inverse of the previous regime and a just society as everything that the

old system was not.” Iraqi Voices discusses Iraqis’ desires to hold Saddam Hussein

and other top officials accountable for their crimes through public trials. It goes on further

to recount Iraqis’ “broad support for an official truth-seeking and historical memory-

preservation process, largely springing from desires to reveal to the rest of the world the

truth about what happened in Iraq; prevent repetition of the past; process personal

experiences through a larger national narrative; and obtain information from perpetrators

on those missing.”15 The report includes a retributive dimension and attention to

human and civil rights are situated within a broader, more holistic account of justice as

right order. By airing the voices of Iraqis and their desire to restore moral order to

their lives, Iraqi Voices provides a comprehensive vision of what transitional justice

in Iraq might entail: fostering reconciliation, trust, unity, and social reconstruction;

undertaking personal and political efforts to repudiate the past; generating national

narratives and education reforms that can gesture towards a new beginning; and healing

the damage performed by the previous regime to individual and collective identities.

This is no tepid, minimalist view of justice. Rather, it is a robust moral idea of justice as

a holistic project that seeks to restore hope and moral order to people whose humanity

has been violated and to polities whose civic relations have been destroyed by severe

oppression.

Iraqi Voices is a commendable document that ought to be read in its entirety. It is

particularly praiseworthy for the extensive interviews with Iraqi citizens (of various

religions and ethnicities) on which it relies and the heart-wrenching evidence it provides.

Perhaps only Saddam Hussein himself would be unmoved by the testimony chronicling

the many injustices and horrors that constituted daily life under his regime. Iraqi Voices

displays Iraqis’ views on a vast range of topics including infamous human rights

abuses such as torture, rape, political abduction, ethnic cleansing, forced deportations,

the use of chemical weapons, and genocide. But it also describes a host of iniquitous,

lesser-known crimes that Iraqis found particularly odious: (1) a widespread culture of

terror, (2) political favoritism in educational opportunities and the appointment of jobs,

(3) propaganda and the regulation of political beliefs enforced under penalty of law,

(4) internal sanctions or the withholding of food that was to be made available through

the UN oil-for-food program, (5) regulation of religious ideas and practices that were

seen to undermine the authority of the regime, and (6) other wide-scale arbitrary and

oppressive misuse of Iraqi state agencies. The victims’ voices are too many to recount

here, and all of them deserve to be heard. I cull out a few that display the deep and direct

social and political harm that Saddam Hussein’s regime caused his people:
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Our life was full of lies and fear. Our life was a big lie. . .

Lying has become a habit for us, out of fear.

Saddam didn’t let anyone trust even themselves, let alone their brother or mother.

We need a moral revolution. Saddam has been in power for 35 years and he has

destroyed all social values.16

There is much common ground between the report’s findings and Iraqis’ call for trials

for high-ranking members of the former regime. Integral to the effort to repair the moral

fabric of Iraqi life that the prior regime violently sundered, the trial and punishment of

Saddam Hussein is construed as part of the broad political vision of justice outlined in

the report. Such trials would serve to clear the decks, so to speak, by laying out for the

historical record the regime’s worst abuses. Trials for top officials would hold offenders

accountable through judicial punishment and would put into place a sorely lacking rule

of law that would help define a new, post-Saddam Iraq. Trials also would be part of a

“moral revolution” to reclaim, reaffirm, and pay tribute to values such as truth, trust,

and human dignity, which were decimated under Saddam. The words of one Sunni man

encapsulate well the hopes of many for developing a broad and desperately needed new

order of justice: “We wish that justice would be achieved now, because during the Saddam

period there was no justice.”17 The establishment of legal rights is a crucial piece of that

project. Worrisome, however, is the way in which Iraqis’ perspectives in this on-the-

ground survey would become displaced by a legalist emphasis on rights when, 3 years

later, international human rights groups (including one of the coauthors of Iraqi Voices)

set about analyzing the work of the IHT.

The New York-based HRW (Human Rights Watch) and the ICTJ (International Center

for Transitional Justice) were the only two NGOs (nongovernmental organizations) whose

representatives observed the Saddam Hussein trial. They issued troubling reports in the

wake of the Dujail trial, the first of several IHT trials in which Saddam Hussein and other

high-level defendants were found guilty, sentenced, and executed.18 In these reports, one

finds little interest in the lives and concerns of Iraqi citizens and victims that had received

such stirring attention in Iraqi Voices. In evaluating the trial, a concern for Iraqi justice on

the ground is voiced over by an imperiously legalist conception of justice as rights held by

international human rights observers who seem more concerned with due process for the

defendants and procedural rule of law than for the transgressed rights of Iraqi victims,

the trial’s contribution to restoring moral order to society, or efforts to achieve social

reconciliation and political unity.

The ICTJ report Dujail: Trial and Error? is replete with complaints over the

trial’s procedural fairness. ICTJ singled out the IHT for being “insufficiently

specific” in its charges for crimes against humanity and also for violating the right

of the accused to examine (or have examined) witnesses against him. Even though

cross-examination was permitted in over half the cases, ICTJ complained that many

witnesses whose statements had been provided as evidence were unavailable. Another

critique was that the prosecution and defense were not given opportunity to present

evidence under equal conditions (i.e., “equality of arms”). ICTJ faulted the judges

for failing to find and disclose exculpatory evidence. The court was deemed unresponsive

to defense motions. The chain of custody of documents was not clear. A lack of

even-handedness in procedural matters gave unfair advantage to the prosecutors
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(“trial by ambush”), and finally, “witness statements were read into the record without

reservation.”19

No Western legal system would or should accept such shortcomings, and establishing

judicial rule of law and procedural norms is certainly an eventual requisite for societies

rejuvenating defunct legal systems in the wake of repressive regimes. But given the sub-

stantive moral vision of justice laid out in Iraqi Voices, one might have hoped that ICTJ

would have dwelled less on legalistic and technical concerns in its post-trial report. Surely

this is not the most instructive way to begin thinking about transitional justice in Iraq.

There was no inclusion of Iraqi voices as had been the case in the earlier report. Nor

was there a sustained discussion of the trial’s ability to restore the dignity of victims (in

spite of the report’s brief admission that “the importance to the victims of recounting their

experiences in a courtroom in front of the Iraqi leadership cannot be overstated”).20

One very troubling concern the post-tribunal report did raise was the IHT’s lack of out-

reach and its failure to extend justice from the courtroom into the political community

through a vigorous public outreach and education process. Such a concern recaptures

intimations of the broad justice as right order vision set out in Iraqi Voices and points to

the need to translate the retribution achieved at the trial into terms that would help restore

moral order in the wider political community. But the lack of Iraqi perspectives in the

report makes it hard to appreciate just how Iraqis themselves interpreted and evaluated

the reported lack of outreach.21

HRW’s report Judging Dujail: The First Trial before the Iraqi High Tribunal reveals

a striking inability to grasp the importance of substantive, nontechnical concerns of

justice such as whether the trial would contribute to political reconciliation, whether it

engendered a judgment among Iraqi citizens that their leaders were called to a proper

accounting for their crimes, and whether Iraqi judges, acting as the people’s representa-

tives, had helped to establish an adequate historical record that the country could now

commit to leaving behind. These concerns were more consistent with the kinds that

Iraqis had expressed, more so than preoccupations with high rates of judicial turnover

and lapses in presiding judges’ demeanor, improper conduct of the defense counsel, or

violations of defendants’ rights to confront their witnesses. Not all legal observers agree

with the legal assessments of ICTJ and HRW, it also should be said.22

Suffice it to say that the legal shortcomings that ICTJ and HRW identified demonstrate

the imperfections of the trial and the need for improvements that will be required for a

fully functioning and fair Iraqi judicial system to emerge one day. But in a country amidst

great transition, where most citizens had personal knowledge and direct experience of

Saddam’s misdeeds, these objections hardly rise to the level of the most important consid-

erations of the IHT’s effort to secure justice for its citizens. HRW devoted thirty-three

pages (over a third of its report) to technical “procedural concerns.” By comparison,

it took five pages to address other “substantive concerns” that consisted primarily of

disputations over the tribunal’s inability to provide “linkage evidence” that would

establish proof that Saddam Hussein had full knowledge of, and prior intent to carry out,

the regime’s atrocities.23

Presumably, concerns about linkage evidence are deemed “substantive” because they

refer to the definitions and requirements for prosecuting crimes against humanity. But

one wonders, are these the “substantive concerns” of justice for Iraq’s victims and citi-

zens? Or only to those committed to a legalist conception of crimes against humanity,

which exacts technical precision to prove and prosecute crimes for which ordinary Iraqi

victims and citizens need no such proof? The lives of Iraqis were mercilessly crushed
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by Saddam Hussein’s machinery of oppression and death. Contrary to what human rights

groups seem to suggest, in order for proof of guilt to be determined, ordinary Iraqis did not

seem to require a “systems engineer” to demonstrate how the various gears and mecha-

nisms of the state machine operated against them. 24

One might dub the justice as rights approach I have been describing as “procedural

legalism,” which seems the prevailing approach among international human rights groups,

transitional justice communities, certain UN agencies, and other offices peopled by human

rights lawyers. My concern about legalism’s emphasis on rights, procedure, and rule of

law in this discussion is how it limits the ways of morally conceiving justice. Squeezing

the justice of a trial through the narrow opening of rights diminishes our ability to consider

the broader societal import of justice for Iraq’s victims and citizens. To be clear, legal

rights and due process should never be overlooked or underappreciated. Supporters of

legalism rightly believe that fair trials are always preferable to show trials.25 They are also

right to point out the need for continual improvement. But, the rush to condemn the IHT—

at the expense of those on whose behalf the IHT operates—betrays a certain legalist pre-

occupation with justice as rights and due process that tends to displace conceptual alterna-

tives, including earlier and quite commendable efforts to discern a more complex,

comprehensive, and relational view of justice. That approach, as exemplified in Iraqi

Voices, prioritizes the citizens and victims of Hussein’s regime, the moral order and val-

ues it violated, and the efforts to realign human relations within Iraqi society towards a

vision of a new political order. One begins to worry, though, that certain human rights

advocates and international observers may be too content with a stinted legalist view of

justice in Iraq, under which the voices of victims of human rights abuses, who have far

more immediate experiences of injustice, begin to recede. When this attitude takes hold,

Iraqis’ experiences of injustice, their own sense of the measures needed to rectify these

wrongs and their stakes in the project to restore moral order in their society—all of these

concerns fall steadily out of view.

CRIMES AGAINST HUMANITY (AND HUMAN BEINGS)

The legalist vision of justice prevalent among human rights organizations also is prob-

lematic in the way it subsumes crimes against humanity entirely within an international

legal framework of rights. Such rights are two-pronged and inextricable: they include,

on the one hand, the protections afforded by universal human rights (which crimes against

humanity violate) and, on the other, the procedural rights that defendants (i.e., accused

perpetrators of crimes against humanity) are to be accorded in international courts of

law. The legal principle tying procedural, due process rights to human rights is described

in a HRW document: “Crimes such as genocide and crimes against humanity achieved

recognition as crimes through international law; the legitimacy of trying them is thus inex-

tricably linked to whether the trial meets international fair trial standards and correctly

applies substantive international criminal law.”26 This overtly legal (and overly legalistic)

emphasis on crimes against humanity and on the international requirements for prosecut-

ing them tends to siphon off other vital forms of moral and political reflection, including

how such crimes impact their victims and violate the moral order of those societies.

Before offering this critique, let me be quite clear: nations are to be commended for the

tremendous strides they have made since the Nuremberg trials and Universal Declaration

of Human Rights to outlaw collectively the most egregious crimes that human beings

can commit against another. We should never have to wonder again whether political
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leaders can or will be held to account for their grossest misdeeds, abuses of power and

failures to protect their own citizens, as proscribed by international law. Human rights

organizations, moreover, often have been on the leading edge of identifying crimes

against humanity and urging states and international political bodies to take action

against them.

Having said that, let me suggest another way of morally deliberating on the matter of

crimes against humanity. Crimes against humanity are so named not simply because they

violate widely accepted legal norms, but because they violate a view of human dignity that

extends—or should extend—to all people regardless of nationality, race, religion, ethnic-

ity, gender, or tribe. They are universal moral crimes, wherein the “universal” status

accrues because such atrocities violate standards that have their source in a moral order

that transcends the polity—indeed that transcends all polities. Most people intuitively

perceive this moral order. They universally understand when this order is violated at their

expense and, in response, exhibit shared human attributes: pain, terror, sorrow, anxiety,

horror, and death. For this reason, crimes against humanity are not (and should not) be

permitted by or within any nation. They are sins of the worst order—the most immoral

acts known to human history—because they fail to honor or pay tribute to a moral order

in which humanity is, if not sacred, deeply respected.

But when such universal crimes and sins do occur, the victim is always a human being,

never just an idea of humanity itself. Crimes against humanity always take place against

particular people in specific political communities, where such traits as nationality, race,

religion, ethnicity, or tribe are essential. Where atrocities occur, identity is not abstracted

from some noumenal notion of human dignity but, rather, is concrete, involving individ-

uals with unique names, bodies, personalities and families; and communities with particu-

lar histories, traditions, cultures, and beliefs. Viewed through this kind of moral

framework, crimes against humanity are not principally violations of international law

protecting some disembodied ideality of humanity, for which human rights groups—

surrogates or representatives for all humanity—possess a special claim.27 Rather, crimes

against humanity rip apart the fabric of human relations that holds social communities

together much as they rip apart these bodies and those souls that constitute a particular

community. The individuals and communities experiencing such crimes are shaped

irrevocably by them; victims, therefore, accrue special claims—needs, obligations,

responsibilities, and prerogatives—to restore the order of justice ruptured in their commu-

nity and to repair the human relations that are damaged as a consequence.

This account of justice as rightly ordered human relations was blurred and obscured by

human rights groups that weighed in on the Saddam Hussein trial and argued for Western-

style international tribunals over a local (national) tribunal. These groups seemed more

concerned with scrupulously protecting certain legal rights and processes and preserving

international legal prerogatives than they were with supporting Iraqis’ efforts to restore

justly ordered relations within their own society. For human rights groups, the failure to

meet international legal standards demarcates a failure to uphold the universal element

of crimes against humanity. This way of conceiving justice through rights, however, does

not permit us to maintain an important distinction: between a universal moral order that

crimes against humanity violate and an international legal order that a legalist approach

to crimes against humanity presupposes. Distinguishing moral universalism from legal

universalism enables us to prioritize the vindication of transcendent moral principles over

procedural consistency. This is imperative in cases where moral culpability and political

responsibility are not in doubt, as in the case of Saddam Hussein.
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Conceiving crimes against humanity as a universal moral category, not simply a legal

one, allows us to appreciate that, even if the IHT failed to meet certain legal and pro-

cedural tests required to prosecute crimes against humanity as determined by international

law, it does not follow that the IHT failed a higher moral test: the principle of equity,

which allows that universal moral norms may be preserved (and universal crimes pun-

ished) in ways consistent with national particularities and social contexts.28 In weighing

the claims of justice, equity permits the scales to be fashioned from many different metals;

the various scales of justice may not all function exactly the same or equally well, but in

order to function at all in local contexts, they must make use of materials readily available

and recognizable in those milieus.

A tribunal’s ability to restore moral order and to right disordered relations within

a political community is a more complex and comprehensive concern than simply

embracing the rules of an international tribunal as human rights organizations seek. Iraqis

unanimously articulated that the trial of Saddam Hussein must not go the way of other

international tribunals, administered by foreign bodies, drawn out, and often far removed

from the victims and citizens most deeply in need of justice.29 Legitimacy among Iraqis

required an Iraqi trial: administered by Iraqis, held in Iraq, governed by Iraqi laws to

prosecute Iraqi crimes against fellow Iraqis. The Iraqi Voices report recounted many

Iraqis’ suspicions of “outsider” interference in the trials—whether UN representatives or

American occupiers—and noted that “a commonly articulated reason for the emphasis

on an Iraqi process [was] that Iraqis understand best what they have suffered over the past

35 years, and so Iraqis should sit in judgment.” In the words of one Turkoman woman of

Kirkuk, “People living outside Iraq have never suffered from our problems.” A Sunni man

similarly averred, “International organizations did not interfere when Saddam was killing

us, and they will not interfere in Saddam’s trial.”30

Finally, the violation of Iraqi laws was a particular point of concern raised by many

Iraqis in the Iraqi Voices report. While Iraqis understood that the violations they suffered

fell under the international legal umbrella of “crimes against humanity,” they regarded

many of these crimes as distinctly Iraqi abuses of Iraq’s law and government. Iraq’s citi-

zens were deeply outraged by the ways Saddam Hussein had perverted the nation’s

government and exploited Iraqis. For these reasons, Article 14 of the Statute of the IST

was crafted to punish those whose corruption of Iraq’s judicial system and exploitation

of its natural resources had ruined the country. While there may be international

provisions that also pertain to such crimes, proud Iraqis clearly saw this as a violation of

their laws. Thus did the IHT statute lay out the following:

The Tribunal shall have the power to prosecute persons who have committed the following

crimes under Iraqi law:

a) For those outside the judiciary, the attempt to manipulate the judiciary or involvement

in the functions of the judiciary, in violation, inter alia, of the Iraqi interim constitution of

1970, as amended;

b) The wastage of national resources and the squandering of public assets and funds,

pursuant to, inter alia, Article 2(g) of Law Number 7 of 1958, as amended; and

c) The abuse of position and the pursuit of policies that may lead to the threat of war or the

use of the armed forces of Iraq against an Arab country, in accordance with Article 1 of

Law Number 7 of 1958, as amended.31

In short, these were Iraqi crimes, which made them particularly egregious. Therefore, the

tribunal featured “hybrid” dimensions that allowed for prosecution of both international

war crimes and national crimes specific to Iraq.
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Yet the legalist focus on international conceptions and standards of justice—including

the assumption that crimes against humanity should be tried in international venues—

had the effect of marginalizing real people and the ways that Iraqis’ particular culture,

nation, and history were not only a crucial part of their past but essential to a new future

as well. All of this is to say that a more capacious, less rigid account of justice is needed

than international forms of legalism can provide. Ironically, international human rights

groups, who at one time were the strongest advocates for the justice that Iraqis hoped

for, eventually collapsed Iraqis’ concern for justice with an abstract legalist approach that

vitiated the force, character, and context of Iraqi justice. One worries that some human

rights organizations may be more committed to preserving their own legal conceptions

of justice and their own rarefied notion of “humanity” than they are with real Iraqi human

beings. It was on Iraqis’ behalf that the trial succeeded or failed to achieve justice by

confronting the horrors of the nation’s past; by reaffirming the moral order so violently

disturbed under Saddam Hussein; and by setting a course for a new Iraq in which civic

relations among citizens might be held together by mutual trust and respect, rather than

fear, loathing, and shame. It would seem that these substantive moral matters, rather than

certain legal technicalities, would have been the preferred basis for evaluating the justice

of Saddam Hussein’s trial.

INTERNATIONAL JUSTICE AND POLITICS

A final example reveals how the legalist commitment to justice as rights marginalizes

the potency of Iraqi claims to conceive justice for themselves and to decide how best to

restore moral order to their own political community. Capital punishment is the case in

point. For international human rights NGOs such as HRW and ICTJ, the resort to capital

punishment violates the fundamental right to life.32 For this reason, it is deemed unjust

and out of bounds under any circumstance regardless of the severity of crime. International

governmental organizations such as the United Nations also oppose the death penalty, even

though some of its member nations have not outlawed it.

Let me stipulate at the outset that there are, in my view, compelling arguments for

opposing the death penalty in most circumstances. There are quite understandable reasons

for the growing international wave of opposition to it, particularly among Western

nations.33 What is striking, though, about the opposition to the death penalty among

human rights groups and their supporters is the rigidity with which it was applied to the

Iraqi tribunal such that support for Iraqis in the trial of their former leaders would stand

or fall on their decision to pursue capital punishment. One might think that even groups

that oppose capital punishment in principle would recognize that the moral and political

stakes of the Iraqi tribunal outsized any particular sentence it might impose. But here we

see the commitment to justice as rights moves beyond upholding international law to pro-

tect human rights and creeps into an effort to shape national policy that lies outside the

scope of international law.34 Such an approach interweaves human rights law, moral

beliefs, and political activism together into a wooly rubric one might call international

justice, a position that militates against local forms of justice where justice is most needed.

Iraqis rejected the idea of an United Nations-sponsored tribunal in part because they

were worried that the United Nations would impose a certain model that would eliminate

capital punishment from consideration, a penalty most Iraqis viewed as a legitimate

sentencing option. Iraqis were right to worry, though they may not have anticipated that

their decision would cost them the assistance they requested for their trial. According to
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Kingsley Chiedu Moghalu, legal advisor for the International Criminal Tribunal for

Rwanda, “For the United Nations, Kofi Annan pronounced the world body’s position in

a number of media encounters that the UN would not sponsor or actively participate in a

trial of Saddam that could hand down capital punishment.”35

The presumption that capital punishment is an indefensible violation of human or civil

rights and, therefore, a priori unjust strikes an overly pious chord. Such a view—issuing

from legal observers, international officials, and citizens from highly developed nations

far removed from the kind of suffering experienced by Iraqi citizens—must seem quite

patronizing to many Iraqis and would explain their skepticism expressed towards IOs

(international organizations).36 Consider one of the recommendations in the Iraqi Voices

report which argues for the need to educate “the Iraqi people about how other countries

view the death penalty and its place in retributive punishment.”37 One can imagine being

a fly on the wall as a human rights advocate explains to an Iraqi victim of Saddam

Hussein’s rule that, even for the most bloody acts carried out by Saddam, it would be

unjust to hang him because “the death penalty is the ultimate cruel, inhuman, and degrad-

ing punishment and a violation of the right to life.” 38 How exactly execution is more

ultimate than shredding human bodies alive, subjecting women to rape rooms, and

torturing people while their family members are forced to watch may be difficult to grasp

for citizens and victims of the former regime. Here, the ICTJ report seems to be doing

more speaking than listening to voices of Iraqis.

International justice may be the best way to describe what turns out to be a comprehen-

sive legal–moral–political theory of justice to which many human rights groups seem to

subscribe, which seeks to expand the influence of rights vernacular into an international

regime of universal legal–moral–political expectations. Such a position seems uncontro-

versial in the case of treaties and conventions outlawing, say, genocide or crimes against

humanity; only a rogue nation would refuse to sign. But what about capital punishment?

Human rights groups presuppose that the practice of capital punishment by any country

is beyond the pale. The stated argument is that capital punishment entails violating invio-

lable human rights. (I suspect it may also offend the sensibilities of “humanity” or at least

a certain cross-section of the “international community” that speaks for humanity.) As

with crimes against humanity and other human rights violations, it follows, there are no

occasions or contexts anywhere in the world in which the death penalty is acceptable,

not even in the case of punishing those who commit crimes against humanity.

Now one might counter that, in fact, most forms of punishment entail the violation

of human rights. Whether a particular sentence abridges life, liberty, or some other protec-

tion set out in the Universal Declaration of Human Rights, punishment quite deliberately

deprives those judged to be guilty of some basic right to which other human beings,

qua human beings, are entitled. That is precisely in what punishment consists. Political

societies do not (at least, they should not) differ over the question of whether human

rights ever may be curtailed as forms of punishment (and life imprisonment is certainly

a violation of one’s human rights). But we should anticipate that, as polities deliberate

about punishment appropriate for their societies, they may reach different determinations

over which rights may be abridged and under what circumstances.

When, as part of a commitment to international justice, human rights organizations

condemn abuses such as crimes against humanity, every nation should lend its support.

But when calls for the abolition of the death penalty are lumped together on the same

plate, one should recognize that the legal enforcement of human rights has crossed a

political threshold. The political dimension of international justice, that is, does not stop

318 Enemy Combatants, Terrorism, and Armed Conflict Law



with efforts to safeguard human rights protected under existing international law to which

countries are already bound, but also aspires to create new laws and shape national poli-

cies that are not in violation of international law. The language of rights that is invoked

casts a legal sheen and provides a moral imprimatur to such political activism.

Finally, international justice includes an ethical dimension, establishing a bar of moral

intolerance—for crimes against humanity and capital punishment alike—that can brook

no challenge. Those who believe that the death penalty is “the ultimate cruel, inhuman

and degrading punishment,” which violates the human right to life, place capital punish-

ment beyond the moral pale, whether or not the practice is legal and accepted widely in

a given country. International justice becomes the supreme arbiter of morality that de

facto trumps other forms of moral discernment. For example, the world’s religions, which

have long served as crucial sources of moral instruction, particularly on matters of life and

death, would not be deemed relevant if they took stances contradictory to international

justice. Yet, Islam, a source of ethical guidance and inspiration for most Iraqis, allows

for capital punishment (particularly if one looks to debates within the juristic tradition

associated with classical Islamic law). Of course, it also must be noted that Islam allows

for clemency.39 In either case, Iraqi citizens would need to weigh these decisions for

themselves. But it would unduly limit the place of religious or other forms of ethical

reflection if citizens’ moral reasoning and political judgment about achieving justice in

the community must be bound by absolutist standards of international justice.

One need not be an enthusiastic supporter of capital punishment (I, for one, am not) to

value the freedom of other peoples to discern and shape the order of justice for their own

communities. Following the ouster of Saddam Hussein, the reality was that, for many

Iraqis, the only way they envisioned justice in Iraq, given the consummate barbarity their

government inflicted upon them, was for the architect, executor, and chief symbol of that

regime to hang. One wonders if it is appropriate for certain Western and international

observers to use the trial of the most brutal dictator in the Middle East to promote their

moral and political cause to abolish the death penalty.

There were, of course, Iraqis who opposed executing Saddam for various reasons.

Had they persuaded enough of their fellow countrymen and women of their position,

it would have been equally inappropriate for outsiders to insist that execution was

necessary. Iraqi Voices mentions an intriguing idea put forth by one Iraqi who thought

that the death penalty should be applied to senior figures but abolished immediately

after, presumably as a sign of a new era in Iraq.40 But the point remains that if the Iraqi

people were seeking to take back their society and government from their oppressors

and to hold them accountable, then it is legitimate and appropriate for a nation’s citizens

to come together and make their own decisions about trials and sentencing, consistent

with national laws, religious mores, and civil practices of their own country. Iraqis

distrustful of many in the international community, for its inaction while they suffered

under Saddam Hussein and UN sanctions, would be justifiably resentful of sanctimoni-

ous attestations about his right to life being violated once he was removed from power

and placed in the dock.

International justice, I have tried to show, is about law, morality, and politics, and that

admixture may put international justice at odds with local justice in those countries that

are actually reeling from atrocities and gross human rights abuses. Supporters of IOs such

as the United Nations called into question their own commitment to Iraqi justice when

they withheld from the Iraqi tribunal badly needed legal support and advisory assistance

because, in the United Nations’ view, the Iraqi people did not heed certain international
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standards of sentencing or punishment. The cold shoulder of international justice that

Iraqis received was not limited to the United Nations. Human rights groups also withheld

materials and assistance that could have aided the prosecution team (which they later

criticized in post-trial reports). It seems difficult not to conclude that the political motiva-

tions at work in international justice are at odds with its moral and legal commitments to

prosecute crimes against humanity. Again, to cite Moghalu,

Western human rights organizations have declined to support the tribunal. Most notably,

organizations such as Human Rights Watch refused to turn over to the Iraqi tribunal witness

statements it obtained from victims of Saddam Hussein’s oppression while preparing for the

trial of the ousted leader—no doubt because they had hoped he would be tried by an

international court, or at least by a court that would not have the death penalty.

This decision on noncooperation with the Iraqi tribunal was made without consulting the

Iraqi victims who gave their testimony to human rights investigators in the hope that they

were playing a concrete role in bringing Saddam to justice and establishing the rule of law

in Iraq. This position can be interpreted as a political one, for it is doubtful the Iraqis who

gave these statements would have objected to their testimony being transmitted with or

without the death penalty. 41

Moghalu also recalls that there were deep reservations within the United Nations that its

involvement could be perceived to legitimate the United States-led invasion of Iraq, which

had failed to achieve a final Security Council resolution specifically calling for military

force. 42

Iraqis’ distrust of outsiders perhaps is explained by the inconsistency (some have called

it hypocrisy43) exhibited by those who claim to be most concerned with justice in Iraq, and

yet who decline to help when help is most needed. International justice takes shape

through a strenuous legal–moral–political view of justice grounded in rights that would

seek to trump Iraqi notions of justice as right order. For justice as right order, as I am

articulating the position, could permit executing high-ranking criminals of the old regime

as one element of a more comprehensive vision of justice that punishes and holds account-

able those guilty of committing wide-scale atrocities against their own citizens; that

restores moral order to a nation by vindicating the values that citizens cherish and that

have been tarnished by such crimes; and that publicly recognizes the injuries of citizens

whose lives have been torn asunder by criminals of humanity. This process of retribution,

or rendering tribute to moral values by reestablishing political accountability, may be a

decisive element of a much broader process of rightly ordering human relations within a

society— of repairing and renewing those relations that have been damaged among citi-

zens and between them and their government. An international view of justice, grounded

exclusively in rights, provides too little room for a relational view of transitional justice in

which retribution is related to moral reconstruction, social reconciliation, and political

repair. A more holistic approach resounds more with Iraqis’ beliefs as laid out in Iraqi

Voices. In short, the trial of Saddam Hussein should have been part of a broader process

of conceiving justice as the establishment of right order in Iraqi society.

EXECUTING JUSTICE AND SADDAM

This chapter has considered how an overemphasis on justice as rights and a related

comprehensive philosophy of international justice can hinder a broader moral and politi-

cal outlook that is needed for nations seeking transitional justice in the wake of crimes
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against humanity and other gross violations of human dignity. By concentrating exclu-

sively on the Iraqi tribunal’s failure to adopt certain legal standards of procedural fairness

and to adhere to certain moral–political interpretations of human rights (particularly

regarding the death penalty), those committed to international justice neglected to reflect

upon Iraqi justice, that is, how Iraqi citizens and victims of Sadam Hussein’s regime

discerned the justice afforded by the trial and execution of their former leader. I also have

tried to show that an alternative conception—justice as right order—offers a more

promising mode for thinking through issues of transitional justice because it locates war

crimes trials within a more comprehensive, relational account of justice that recognizes

the multiform challenges and goals of conflict-ridden societies as they strive to overcome

their past and to restore justice to human relations within their polity. And while protect-

ing rights and ensuring procedural fairness are certainly important elements for establish-

ing a tribunal’s legitimacy or a nation’s rule of law—and central for establishing moral

order in society—there are broader conceptions of justice that also must be pondered.

Let me close, then, by signaling how justice as right order provides a standard by which

we can begin to assess Saddam’s final sentence.

At the outset, I conceived justice as right order as an effort to order citizens’ relations

among one another and vis-à-vis their government with respect to a transcendent or objec-

tive moral order. Crimes against humanity often entail the most egregious transgression of

that order and, therefore, call for vigorous efforts to repair the human lives and social rela-

tions damaged by such evils. A political community’s efforts to reclaim or affirm this

moral order can take multiple forms: (1) rendering judgment by providing an accounting

of the past and issuing an historical record for posterity through which present and future

generations can identify injustice by its proper name; (2) cohering diverse elements of

society around a shared set of moral values and political aspirations; (3) vindicating—

paying tribute to—those values and aspirations such as human dignity that have been

denigrated; (4) punishing and holding accountable a society’s greatest enemies of justice;

(5) creating new laws and institutions that will prevent such crimes and injustice from

occurring again (including the codification and protection of basic human rights as well

as rights of the accused); and (6) establishing the possibility of hope and political renewal

that provides conditions for citizens to leave behind their ugly past and to create a new

future that reflects a shared vision of a moral order that is just and humane. Justice as right

order seeks to assign all of these parts and pursuits their proper due as part of a broad,

comprehensive vision of moral reconstruction and social reconciliation that restores trust

among citizens and improves relations between them and their government. The fruits of

such a vision are improved levels of unity and social harmony.

The pursuit of retribution through war crimes tribunals can further this view of justice

as right order and some of the elements on which it depends. A tribunal serves as a means

towards, not the end of, justice as right order. Within this framework, the trial and punish-

ment of Saddam Hussein and other high-ranking Baathists established a prominent foot-

hold on justice that leaves behind the injustices of Iraq’s authoritarian past, that affirms

a moral order that Saddam’s hideous crimes violated, and that points towards possibilities

of a new beginning for Iraq. By holding accountable and punishing Iraq’s criminals of

humanity, the trial of Saddam Hussein rendered a tribute to the universal (human) and

particular (Iraqi) moral–political values that his regime trampled underfoot. The tribunal

established precedent in Iraq: it implemented an imperfect rule of law and regime of rights

that made it possible to prosecute Iraq’s worst crimes and deter future political leaders

from committing such crimes.
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The notion of justice as right order also helps us to appreciate the many shortcomings of

the Saddam Hussein trial and execution. For reasons mostly having to do with the very

transitional, conflict-ridden state of post-Saddam Iraq—involving deep ethnic divisions,

power struggles, interreligious and intertribal strife, military occupation, violent militias

and insurgencies resorting to acts of terror, and wide-scale lack of political order—the

trial and execution of Saddam Hussein did not live up to its potential to restore moral

order to Iraq or to fulfill Iraqis’ hopes for justice. For a broken society such as Iraq in

the wake of its fallen tyranny, transitional justice would entail a thorough-going reorder-

ing of human lives and relations within the political order. The trial and execution of

Saddam Hussein may be seen as a successful effort to render retributive justice to a politi-

cal criminal, but the broader notion of justice that such a judgment should betoken was not

achieved. This would have involved the restoration of a moral and political order that

unites citizens in their common esteem of human dignity and the sanctity of human life,

values Saddam Hussein held in contempt. The fruit of such rightly ordered relations is—

or should be—civic harmony, peace and a sense of renewal that puts the nation on a

new moral footing, renouncing the injustice of its tyrannical past. But in the “new” Iraq,

the moral disorder of tyrannical injustice simply has been replaced by anarchic injustice

and political disorder in which—as hundreds of Iraqis die each month in sectarian

violence—the sanctity of human life is even more threatened than before.

Within a justice as right order conceptual framework, the trial of criminals of humanity

represents—or should represent—citizens’ yearnings for the rebirth of a new moral and

political order of justice. The hunger for renewal was encapsulated well in one man’s

reactions to Saddam’s execution: “I felt like my mother delivered me for the first time.

It’s my birthday.”44 But Saddam’s final sentence became anything but a new beginning

for the country writ large, however fulfilling it was to some Iraqis and however promising

such a prospect at one time may have been for the nation as a whole.

Justice, I have tried to show, involves more than the simple application of law, protec-

tion of rights and assignment of just deserts. Justice is more than a fair trial or a sentence

properly carried out. Rather, it entails restoring right order in human relations in the wake

of gross atrocities and cohering a community around a common view of the moral order.

So while I have argued that Iraqis possessed a strong moral claim and right to execute

Saddam Hussein (he certainly deserved to hang for what he did), there also may have been

good reasons for Iraqis not to execute him, or at least to postpone his sentence indefinitely.

For at the time of the execution, there was intense sectarian violence, which, one reason-

ably could have anticipated, the execution would inflame. While, at one time, the symbol

of Saddam at the gallows might have united Iraq’s Arab Sunni, Shia, and Kurdish popula-

tions in their effort to forge a common vision of justice that rejected the injustice that

Saddam personified, that day had well passed by the time his noose was being prepared.

The macabre execution, it turned out, possessed the trappings of “a revenge killing”45

and, as predicted, exacerbated Iraq’s ethnic and religious divisions, furthered sectarian

violence, and raised grave doubts that Iraqis, as a whole, could perceive the trial as part

of a process of moving forward. A civic rite that should have—and, at one time, would

have—united Sunni, Shiite, and Kurdish Iraqis only fractured them further in the end.

Sunnis who once loathed Saddam generally saw his execution as an act of Shia retribution.

Any final hopes that the trial could reunite Iraq’s Muslims of different sects around their

rejections of a shared past and their common hopes for a peaceful future was eroded when

Saddam was delivered to his death on Id-al-Adha, a sacred holiday commemorating

Abraham’s faith and willingness to sacrifice his son Ishmael.46 The symbolic effect, for
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some Sunnis, was to turn a tyrant into a sacrificial lamb.47 The shedding of his blood

became a bastardized form of ritualistic justice that prefigured the acts of those who later

slaughtered sheep in honor of their former leader turned “martyr.”48 The perversity of all

of this is compounded when one recalls that, even during Saddam’s rule, executions on

religious holidays were prohibited.49

The Iraqi tribunal ultimately was undercut by its own commitment to a form of

Iraqi legalism. Because the IHT statute forbid commutation of sentences for any reason,

Saddam’s sentence could not be postponed or commuted for mitigating circumstances

(such as the propensity that it would heighten sectarian violence and cause even more dis-

order and injustice). Furthermore, because the IHT statute required sentencing defendants

within 30 days of conviction, many of Saddam’s worst atrocities were never brought

before the court, never entered into its historical record, and never formally judged and

decried. Consequently, many Kurds resented the execution, which foreclosed the trial on

behalf of Kurdish victims of the Anfal campaign and provided no vindication for the tens

of thousands it killed.50 Nor were Shia able to see Saddam tried in court for the worst

crimes he had committed against them. In the end, there was neither a full judgment of

past injustices, nor a full tribute to those values that might lead Iraq towards a new begin-

ning. The moral of the story is clear: a hasty execution did not hasten the arrival of justice

in Iraq. Justice itself was foreclosed—prematurely executed alongside Saddam Hussein.

This unfortunate narrative can be explained by an unyielding commitment to rule of

law, which undermined broader efforts to restore a social–political order of justice. This

is irony of the worst kind: Iraq’s strict commitment to a legalist view of procedural justice

undermined the achievement of a more robust vision of justice that would have extended

the impact to the broader society, shaped civic relations more directly, and left more room

for the political reconciliation that Iraqi justice in a post-Saddam era required.

The effort to render a tyrant his due offered, at best, a partial and limited glimpse of

justice. The measure of retribution that was achieved through Saddam’s trial and sentence

was outweighed by the just reordering of human relations that was not achieved. In order

to appreciate both the successes and failures of trials such as Saddam Hussein’s, a more

expansive notion of justice is needed than what legalist theories of justice can muster.

For a more comprehensive vision of transitional justice to take hold, modern war crimes

tribunals must construe justice as the proper ordering of human relations as citizens from

diverse groups struggle to become a nation, united and at peace. Such a relational account

of justice encourages citizens to acknowledge and mend the ruptured moral fabric of their

past; to seek reconciliation by stitching together social relations and civic institutions out

of the tatters of their current state of affairs; and to cut, from the cloth of common aspira-

tions, moral patterns for a new political order that can guide their future.

NOTES

1. See the remarks of former U.S. Ambassador-at-Large for War Crimes Issues, David Scheffer,

“The Case for Justice in Iraq” (Washington, DC: The Middle East Institute and the Iraq Foundation

National Press Club, September 18, 2000), http://www.fas.org/news/iraq/2000/09/iraq-000918.htm;

the report by the Foreign and Commonwealth Office of London, “Saddam Hussein: Crimes and

Human Rights Abuses,” November, 2002, http://www.iraqfoundation.org/hr/2002/cdec/irdp.pdf;

the White House statement “Life Under Saddam Hussein,” http://www.whitehouse.gov/

news/releases/2003/04/20030404-1.html; and numerous documents available on the Web

sites of Amnesty International, Human Rights Watch, and International Center for Transitional

Justice.

Discerning Justice in the Trial and Execution of Saddam Hussein 323



2. Fareed Zakaria, “The Vengeance of the Victors,” Newsweek, January 8, 2007, 25; Editorial,

“The Rush to Hang Saddam Hussein,” New York Times, December 29, 2006; Editorial, “Act of

Revenge,” The Nation, December 31, 2006; Editorial, “Justice Executed,” National Review Online,

December 30, 2006; David Gelertner, “Thus All to Seldom to Tyrants; Saddam’s Punishment Was a

Rare Instance of Just Deserts,” Weekly Standard, January 15, 2007.

3. See, for example, Aristotle, Hachett, (Indianapolis, 1985) translated by Torence Irwin Ethics,

Book 5.

4. See Harold Berman, Law and Revolution: The Formation of the Western Legal Tradition

(Cambridge, MA: Harvard University Press, 1983), 183.

5. See, for example, Plato, The Republic, 2nd ed. (rev. ed.), translated and introduced by

Desmond Lee, (New York: Penguin Press), 1987, Book 4.

6. Augustine, City of God, trans. Henry Bettenson (New York: Penguin Classics, 1972), 19.13,

870.

7. John Witte, in his discussion of subjective and objective right, provides a complementary way

to consider the distinction I seek to make here. After all, the term right (jus) shares a common root

with justice (justitia). A subjective right is so named, Witte explains, because it “is vested in a sub-

ject (whether an individual, group, or entity), and the subject usually can have that right vindicated

before an appropriate authority when the right is threatened or violated. The subjective sense of right

is quite different from right in an ‘objective sense.’ ‘Objective right’ (or ‘rightness’) means that

something is the objectively right thing or action in the circumstances. Objective right obtains when

something is rightly ordered, is just or proper, is considered to be right when judged against some

objective or external standard. ‘Right’ is here being used as an adjective, not as a noun: it is what

is correct or proper—‘due and meet,’ as the Victorians used to put it.” John Witte, God’s Joust,

God’s Justice: Law and Religion in the Western Tradition (Grand Rapids, MI: Eerdmans, 2006), 32.

8. See Robert I. Rotberg and Dennis Thompson, eds., Truth v. Justice (Princeton, NJ: Princeton

University Press, 2000); Nigel Biggar, ed., Burying the Past: Making Peace and Doing Justice after

Civil Conflict (Washington, DC: Georgetown University Press, 2003); Daniel Philpott, ed., The Poli-

tics of Past Evil: Religion, Reconciliation, and the Dilemmas of Transitional Justice (Notre Dame:

University of Notre Dame Press, 2006). For a brief look at the issue of justice versus reconciliation

in Iraq, see Daniel Philpott, “Along with trials, Iraq needs truth,” Boston Globe, December 8, 2005.

9. “Restorative justice” and “retributive justice” are often defined in contradistinction to one

another, a dichotomy that I reject. The position of “justice as right order,” which I describe here,

might be seen as incorporating elements of both concepts, though it is reducible to neither.

10. To foreclose any potential misunderstanding, the position I am putting forth does not equate

simply to achieving a particular outcome in a trial—process be damned. But it is also distinct from

“procedural justice” which reduces justice to fairness and due process. Justice as right order pertains

to the broad, societal ways in which citizens confront the abuses of their morally disordered past and

restore proper order to relations among citizens within society and between them and their

government. Such a vision must be attentive to process and how that process is structured and

limited, but those structures and limits constitute neither the moral totality of the process nor the

totality of justice itself.

11. The International Center for Transitional Justice (ICTJ) and the Human Rights Center at the

University of California Berkeley, Iraqi Voices: Attitudes Toward Transitional Justice and Societal

Reconstruction (New York: ICTJ, 2004), i, http://www.ictj.org/images/content/1/0/108.pdf

(accessed June 29, 2007) (hereafter cited as Iraqi Voices).

12. Ibid., 15.

13. Ibid., 19.

14. Ibid., 13.

15. Ibid., ii.

16. Ibid., 21–22.

17. Ibid., 25. Other comments include: “They should be tried by an open, public trial and

their punishment should be defined according to law,” one Shia cleric pronounced. A Sunni cleric

similarly advised, “The trials should be public, in front of the people, so that they feel that they have

324 Enemy Combatants, Terrorism, and Armed Conflict Law



truly been liberated and that their rights have been returned to them by those who stole them.” An

Assyrian woman similarly avers, “At least we want to give them the right to a trial, even though

the former regime did not extend this right,” Iraqi Voices, 25–26.

18. See especially International Center for Transitional Justice, “Dujail: Trial and Error?” (New

York: ICTJ, 2006), http://www.ictj.org/static/MENA/Iraq/ICTJDujailBrief.eng.pdf (hereafter cited

as Dujail: Trial and Error?); and Human Rights Watch, Judging Dujail: The First Trial Before

the Iraqi High Tribunal (New York: Seven Stories Press, 2006), 18, no. 9 (E). http://hrw.org/

reports/2006/iraq1106/iraq1106web.pdf (hereafter cited as Judging Dujail).

19. “Dujail: Trial and Error?” 12–13. One notes that, in the case of this complaint, recording the

testimony of witnesses can be an important part of the process of seeking justice by establishing an

historical record of political wrongdoing and abuse.

20. Ibid., 13.

21. Perhaps the instability and violence of post-Saddam Iraq limited the ability to garner Iraqi

reflections.

22. See, for example, Kingsley Chiedu Moghalu, “Saddam Hussein’s Trial Meets the ‘Fairness’

Test,” Ethics and International Affairs 20, no. 4 (Winter 2006): 517–25. In a stinging rebuke

Moghalu charges, “There is surely something incomplete about international war crimes trials in

which the rights of the defendant appear to be far more important than those of hundreds of

thousands of victims and survivors and become the sole yardstick for assessments of such trials,”

521–2. See also works by Michael A. Newton, former Senior Adviser to the US Ambassador-at-

Large for War Crimes Issues, who helped train IHT judges: “The Iraqi High Criminal Court:

Controversy and Contributions,” International Review of the Red Cross 88, no. 862 (June 2006):

399–425; “The Iraqi Special Tribunal: A Human Rights Perspective,” Cornell International Law

Journal 38 (2005): 863–97.

23. “ . . .Saddam Hussein signed an order ratifying the death sentences [carried out in Dujail].

The death sentences appear to have been implemented in March 1985. The haste with which the

accused persons were tried and convicted, and with which the death sentences were ratified, clearly

raises suspicions that the process was no more than part of a de facto plan to carry out extrajudicial

executions. However, no evidence was presented [in the trial] from which the intent and state of

knowledge of Saddam Hussein could be discerned or inferred in relation to these actions,” Judging

Dujail, 79. See also “Dujail: Trial and Error?” 10.

24. To investigate system crimes, the ICTJ report propounds, one ought to approach the matter

like an engineer: “If an investigation were to demonstrate the responsibility of members of a

criminal regime, the task would [be] to expose clearly how the various parts of the ‘machinery’ func-

tioned to culminate in crimes such as murder on a massive scale,” Dujail: Trial and Error? 9.

25. For a cogent and comprehensive history of war crimes tribunals and how legalism has

surpassed extra-legal ways of punishing war criminals, see Gary Jonathan Bass, Stay the Hand of

Vengeance: The Politics of War Crimes Tribunals (Princeton, NJ: Princeton University Press, 2000).

26. Judging Dujail, 6. See also “Dujail: Trial and Error?” 2.

27. I discuss these themes, including the grounding of human dignity, at greater length in my

“Trials, Tribunals, and Tribulations of Sovereignty: Crimes against Humanity and the imago Dei,”

in The Sacred and the Sovereign: Religion and International Politics, eds. John D. Carlson and Erik

C. Owens (Washington, DC: Georgetown University Press, 2003), 196–232 (hereinafter cited as

“Trials, Tribunals, and Tribulations”).

28. See “Trials, Tribunals, and Tribulations,” 220–7.

29. It should be noted that even though Iraqis objected to an international, Hague-styled UN

tribunal, they welcomed international assistance from the United States, United Nations, and other

organizations; Iraqis’ prudently recognized that the dilapidated and corrupt Iraq criminal justice

system was in no position to undertake the judicial process alone (Iraqi Voices, 31–3). This is an

important issue to which I return later.

30. Iraqi Voices, 32.

31. Available at http://www.cpa-iraq.org/human_rights/Statute.htm (accessed June 29, 2007).

32. Iraqi Voices, 55.

Discerning Justice in the Trial and Execution of Saddam Hussein 325



33. For a broad range of religious perspectives both for and against capital punishment, see Erik

C. Owens, John D. Carlson, and Eric P. Elshtain, eds., Religion and the Death Penalty: A Call for

Reckoning (Grand Rapids, MI: Eerdmans, 2004) (hereafter cited as Religion and the Death Penalty).

My own views on the matter are discussed at length in my chapter “Human Nature, Limited Justice,

and the Irony of Capital Punishment,” in Religion and the Death Penalty, 158–94.

34. For one legal discussion of the death penalty in international and U.S. law, see Laurence

E. Rothenberg, “International Law, U.S. Sovereignty, and the Death Penalty,” Georgetown Journal

of International Law 35 (2004): 547–95.

35. Kingsley Chiedu Moghalu, Global Justice: The Politics of War Crimes Tribunals (Westport,

CT: Praeger Security International, 2006), 160–61 (hereafter cited as Global Justice). According to

one news report, Kofi Anan barred the participation of UN lawyers and judges in the IHT. The story

went on to say, “A letter fromMr. Annan’s office expressed ‘serious doubts’ that the IST could meet

‘relevant international standards.’ It reiterated his view that the United Nations should not assist

national courts that can order the death penalty and said that the organization [UN] had no legal

mandate to assist the tribunal.” Marlise Simons, “Iraq Not Ready for Trials; UN to Withhold

Training,” New York Times, October 22, 2004.

36. Iraqi Voices, 32.

37. Ibid., 55.

38. Ibid., 55.

39. See the excellent essay by Khaled Abou El Fadl, “The Death Penalty, Mercy, and Islam:

A Call for Retrospection,” in Religion and the Death Penalty, 73–105.

40. Iraqi Voices, 35.

41. Moghalu, Global Justice, 165.

42. Ibid., 160.

43. Michael A. Newton, “Iraq’s New Court Finds Itself on Trial,” New York Times, November

24, 2004.

44. Sabrina Tavernise, “The Struggle for Iraq: Dividing Iraq, Even in Death,” New York Times,

December 31, 2006.

45. President George W. Bush, interview by Jim Lehrer, MacNeil/Lehrer NewsHour, PBS,

January 16, 2007, http://www.pbs.org/newshour/bb/white_house/jan-june07/bush_01-16.html

(accessed June 29, 2007).

46. “ ‘We wanted him to be executed on a special day,’ [Iraqi] National Security adviser

Mouwafak al-Rubale told state-run Iraqiyah,” Al Bawaba, “Shiites in Baghdad Celebrate Saddam

Hussein Execution,” http://www.albawaba.com/en/news/207992 (accessed June 29, 2007).

47. Hassan M. Fattah, “For Arab Critics, Hussein’s Execution Symbolizes the Victory of

Vengeance Over Justice,” New York Times, December 31, 2006.

48. Associated Press, “Angry Protests in Iraq Suggest Sunni Arab Shift to Militants,” New York

Times, January 2, 2007.

49. John F. Burns, “In Days Before Hanging, a Push for Revenge and a Push Back from the

U.S.,” New York Times, January 7, 2007.

50. Here Human Rights Watch was entirely right to condemn this aspect of the IHT statute,

Judging Dujail, 87.

326 Enemy Combatants, Terrorism, and Armed Conflict Law



CHAPTER 18

Individual Responsibility, Tribunals, and
Truth and Reconciliation Commissions:
Are We Asking the Wrong Questions?

DAVID K. LINNAN

We examine domestic versus international tribunals, and truth and reconciliation commis-

sions addressing crimes against humanity and similar grave human rights violations in a

post-conflict setting under transitional justice. The hidden issue is that arguments about

international tribunals and truth and reconciliation commissions were largely shaped by

events starting with the overthrow of authoritarian military regimes in 1970s Latin

America, carried forward through the 1990s in post–Cold War Eastern Europe under the

rubric of transitional justice. The problem is how well such institutions forged in the West

operate in the non-Western world’s noninternational armed conflicts projected for the next

20+ years to predominate.

We aspire to understanding what is actually happening, hence the idea that the

international legal community’s strong focus on internationalized tribunals since the

1990s (ICC or International Criminal Court,1 ICTY or International Criminal Tribunal

for the former Yugoslavia,2 and ICTR or International Criminal Tribunal for Rwanda3)

may be misplaced since, judging by state practice, local tribunals, and truth and recon-

ciliation commissions predominate. Traditional approaches to transitional justice decried

“impunity,” pushing norm creation under international criminal law, while argument has

now descended to both oddly instrumentalist views of “justice” and more technical

arguments about the nature of international law (e.g., arguments about amnesties covering

jus cogens offenses, or the so-called peremptory norms typically violated in atrocities).

There is also a notable omission from the transitional justice paradigm, namely any

attention to the constitutional or internal political process that typically accompanies the

ferment of a society in transition. So what is going on?

TRANSITIONAL JUSTICE: HISTORY AND APPROACHES

Transitional justice refers to the concept of accountability for past mass atrocity or

human rights abuses in countries emerging from repressive rule or armed conflict, whether

in the form of emergence from authoritarian government, or a real or feared insurgency or

civil war. The concept of international versus noninternational armed conflict is a distinc-

tion rooted more in the law of armed conflict4 than human rights, but serves as useful



reminder that we are concerned with problems within a single state and society, which are

reachable via human rights discourse only in positing a broader international community.5

Mass atrocities and human rights abuses may also occur in international armed conflict

(e.g., crimes against humanity in World War II or ethnic cleansing in the former Yugo-

slavia), but typically fall outside the scope of transitional justice, which aims to address

the troubles of a single country. Accountability is itself a flexible concept, since it can

encompass, beyond legal responsibility, also political or historical responsibility, which

may in turn address both questions of “justice” for victims looking backward and “peace”

for society looking forward.

There are at least four institutional approaches theoretically available for accountabil-

ity, namely: (a) an international tribunal applying international law (such as the ICC ;

“mixed” tribunals such as the SCSL or Special Court for Sierra Leone tend seemingly to

become distant international courts, as with the SCSL transfer of the Charles Taylor pro-

ceedings to the ICC in the Hague6), (b) a domestic tribunal applying international or

domestic law (such as Saddam Hussein’s trial, described in another chapter), (c) a nonju-

dicial truth and reconciliation commission (which could be local, international, or mixed,

although local seemingly is the predominant form7), and (d) via universal jurisdiction civil

suits in other countries (such as under the Belgian statute, or the U.S. Alien Tort Claims

Act, as with the antiapartheid cases). The approaches are not entirely mutually exclusive

and serve different purposes, but after circa 25 years of practical experience are accompa-

nied by considerable intellectual baggage reflecting different currents under the general

rubrics of democracy, human rights, and rule of law. We shall concentrate mostly on the

juxtaposition of international tribunals versus truth and reconciliation commissions.

International tribunals customarily invoke the Nuremburg proceedings post–World

War II as lineage, but reflect in fact the growth of the concept of international criminal

law reaching not much further back than the 1980s. The ICC was established in 2002

under the Rome Treaty as standing international tribunal in large part in opposition to

the temporary character of the Nuremburg Tribunal. However, its way was paved sub-

stantially by the ICTY established in 1993 to address war crimes and similar offenses

associated with the armed conflicts that accompanied the breakup of Yugoslavia as

multiethnic state, and the ICTR established in 1994 following the Rwandan genocide.

The ICTY and ICTR were constituted under UN Security Council Chapter VII resolu-

tions, while the ICC was created by the Rome Treaty which, however, ultimately met

United States opposition.

The Yugoslavian conflict was technically an international war, but grew out of still

ongoing ethnic secessions,8 so to that extent looked more like a long-running series of

civil wars entailing both war crimes and crimes against humanity in the context of ethnic

cleansing. Rwanda involved instead a genocide as crime against humanity, tied to

differing tribal and ethnic groups, and reflected traditional tensions triggered by events.

Both implicitly reflected perceived failures of the international community to undertake

operations in the nature of humanitarian intervention, however, itself a sometimes

disputed concept under jus ad bellum. To the extent it is possible to assign provenance,

the ICC, ICTY, and ICTR are post-conflict creatures arising largely on the armed conflict

law side (international humanitarian law).

The truth and reconciliation commission concept, on the other hand, is anchored

traditionally more in democracy and human rights concerns associated with authoritarian

regime change. The traditional model involves mastering the transition from military

to civilian rule where there is a history of violent repression and a weak rule of law
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(e.g., forced “disappearing” of social or political activists opposed to authoritarian rule).

Low-grade insurgencies may be involved, but they tended initially to be ideologically

motivated (and to reflect Cold War politics of the left and right in Latin America, but in

Africa more often ethnic tensions including South Africa’s racially based experience).

The truth and reconciliation commission model arguably exists in opposition to domestic

criminal trials under domestic law. The crimes involved might also constitute gross

human rights violations, but are typically criminalized domestically under ordinary crimi-

nal law since extrajudicial executions almost invariably constitute garden variety murder

under local criminal law, and torture is covered similarly.

What is missing from normal discussions of transitional justice, as opposed to

discussions of states or governments in transition (democratization), is a focus on the

formal remaking of such a society’s governing principles in constitutional terms. There

is an immense literature on democratization and constitutionalism, particularly in the

Eastern European context, but the procedural literature on how best to create or revise a

constitution in the midst of social turmoil is mostly remarkable by its absence in concep-

tualizing transitional justice. This oddity may be explained in at least three ways. First, in

the original Latin American setting,

“[A] common quandary defined most Latin American countries’ democratic transitions and

framed the central dilemma of transitional justice two decades ago: Although military juntas

had formally ceded political power to democratically elected governments, armed forces

continued to occupy an autonomous realm of power with the potential for imperiling their

countries’ fragile transition if the new government breached their citadel of impunity.”9

Seemingly, the assumption was that power relationships controlled over formal democ-

racy (at least in the sense of a veto), so that presumably the domestic legal situation or

institutions were ignored as unimportant because of the perceived impunity. Beyond

ignoring any budding constitutional process, this approach assumed that local judicial

institutions were simply inadequate to the task, so that the available choices in terms of

policy responses were either an international tribunal, or nonjudicial truth and reconcilia-

tion commission as second best choice (because it was perceived commonly as a social

but not legal measure, leaving the armed services’ citadel intact).

Second, to the extent the focus ex ante was on (internationalized) tribunals and judicial

process rather than political process, disregarding the implied impunity veto, the goal

was to create a rights-based, judicialized approach formally separated from the local or

even international political process. One collateral issue was the extent to which the

(international) judicial process itself was desirable as a way of anchoring, otherwise theo-

retical human rights norms in recognizable “practice” (an interest of activists at the level

of the international human rights community, as opposed to individual victims seeking

specific recourse within the society in transition).

Truth and reconciliation commissions, as nonjudicial institutions and inheritors of the

international law tradition of factually based commissions of inquiry, simply looked more

political and provided few opportunities to push the envelope in creating new “norms.”

Even the successful conclusion of their task generally left open what, beyond the arguably

cathartic exercise of acknowledging past bad acts, should be done with the newly (re)

gained specific knowledge of a nation’s dark history. It was often acknowledged in the

early stages that a truth and reconciliation commission’s activities did not formally

exclude prosecutions for misdeeds uncovered by its investigations, but in practice,

follow-up prosecutions were exceedingly rare (categorized as de facto versus de jure
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amnesties).10 So again, any political process would be conceived of as undercutting

a “rights analysis,” with the result that it was presumably disfavored where it might

interfere with the rights-based analysis in its traditional sense at the core of human rights

theory of allowing individuals to challenge their own government also under inter-

national law.

Third, development and democracy practitioners working in post-conflict states have

stressed “rule of law”11 as the philosopher’s stone, even while in practice, they stress

localized measures to achieve it like courts and truth and reconciliation commissions both

as tools rather than ends in themselves.12 At one level, the presumed conflict is submerged

by the ad hoc language of unique, country-specific models and tool bags. On another level,

the problem in stressing democracy and politics is indeed, what to do if the political pro-

cess yielded an unimpeachable good-faith decision (as arguably was the case in South

Africa in introducing amnesty proceedings into the truth and reconciliation commission

process) on the local level in which a decision is made to remove all future legal respon-

sibility from perpetrators of grave human rights abuses? The original presumption of

transitional justice theory quoted above was based on the concept of impunity, that local

legal and political institutions simply continued to be at the mercy of hulking human rights

violators (who might theoretically unleash havoc if their interests were threatened). But if

amnesties or pardons came on an uncoerced basis out of a truly democratic local political

process, that undercut the whole idea that truth and reconciliation commissions were just

a second best option. The unanswered question was why the parties might opt for the

nonjudicial approach other than arguments about the local judiciary’s inadequacy;

meanwhile, South Africa was recognized as possessing a strong judiciary.

This quandary is what has led over time to seemingly technical arguments covering the

effectiveness of amnesties of jus cogens offenses in the transitional justice setting. There

was an early, doubtful practice in Latin America of governments effectively amnestying

themselves. However, the ultimate issue is whether the well-considered amnesty by legiti-

mate political authorities not acting under any undue influence, but simply as part of a

global political settlement, should be allowed to extinguish perpetrators’ legal responsibil-

ity, or whether international criminal law means that the international legal community

can still prosecute these matters, regardless of the local political settlement (under an erga

omnes or similar approach).13

The precise treatment of amnesties was sufficiently controversial so that it was

expressly omitted from the Rome Treaty creating the ICC (because of differences of opin-

ion among the state parties). This is particularly significant to the extent that the Rome

Treaty goes beyond creation of the tribunal to treat the substance of the criminal law to

be applied, and at the same time renders arguments about customary law recognizing a

duty not to amnesty jus cogens offenses as doubtful. The dispute has grown technically

beyond the original impunity claims within local society, to the extent there are now

inconsistent judicial decisions on the validity of amnesties under international law by

the ICT as international court, the SCSL as mixed tribunal, and the Supreme Court of

South Africa.14 This leaves open the comparison to the traditional question of subsidiarity

and the proper relationship between states making law and the UN Security Council and

International Court of Justice in interpreting international law in resolving threats to

international peace. To that extent, rather than technical issues like the nature of jus

cogens offenses (with collateral effects on purported amnesties), the real concerns involve

judicialization of international law and the primacy of judicial versus political institutions

for purposes of maintaining international peace.
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INSTRUMENTALIST JUSTICE AND THE GOALS OF
(INTERNATIONAL) CRIMINAL LAW

The underlying problem in opposing international tribunals to truth and reconciliation

commissions in transitional justice may be a disagreement about the concept of justice itself,

a topic addressed analogously in a parallel chapter concerning Saddam Hussein’s trial and

execution. At a very basic level, the international tribunals approach is rooted in ideas about

retributive justice tied to the human rights concept itself, while the nonjudicial truth and

reconciliation commission approach largely embraces restorative justice. Translating that

into the language of the criminal law and sanctions, the international tribunals retributive

strain is focused on punishment as a matter of morals and justice (just desserts), while the

truth and reconciliation commission approach is focused on utilitarian concerns in restoring

society to its preoffense state (via publicity if not formal sanctions, specific and general

deterrence, rehabilitation, and social incapacitation).

Hidden behind the concepts of justice as individual right versus right order, already

explored in conjunction with Saddam Hussein’s trial, are ideas about a new state or social

order to be, the goals of criminal law or sanctions, plus a standing question in terms of

whether the correct party in interest in the analysis of the transitional justice situation is

the individual victim, or whether it is society at large trying to make a successful transi-

tion. It could be recast in terms of collective versus individual rights claims, but is subject

to clearer analysis in examining criminal law and sanction goals overlaid over the judicial

tribunal versus the nonjudicial truth and reconciliation commission. The material differ-

ence between retributive and restorative justice in this context is the extent to which the

former looks backward, while the later looks forward. Here there is a hidden link also to

issues of the ongoing constitutional or internal political process running in parallel in a

society or state in transition, which we already noted was curiously absent from the transi-

tional justice concept as formal matter. The efforts on the constitutional level are perhaps

best understood as efforts in the direction of the “right order” concept itself as formal legal

matter. So where do criminal law concepts like individual responsibility fit, as the focus

shifts between interests of individual victims, society’s interest in transition, and retribu-

tive versus restorative justice?

Argumentation within transitional justice circles has tended to muddy the distinctions

between backward versus forward-looking retributive and restorative justice. Human

rights proponents of international tribunals have tried to make the case that prosecution

of grave human rights violations serves forward looking purposes such as deterrence and

creating the rule of law,15 under the general rubric of “no peace without justice” (meaning

leaving grave human rights violators unpunished in the midst of society would preclude

any real social peace). They also have rarely pressed beyond rhetoric for comprehensive

prosecutions of all offenders, instead focusing on leadership prosecutions in the image

of the Nuremburg proceedings (e.g., in the current SCSL proceedings).

This in itself would be inconsistent with a pure retributive justice approach, to the

extent just desserts as moral justice would seemingly require broad prosecutions. On the

other hand, focusing on relatively few, high-level prosecutions may be the most effective

approach to undergirding human rights norms in practice, theoretically distinguishing

between general and special deterrence. Questions aside about deterrence as empirical

proposition, the difficulty is that selective, symbolic prosecutions themselves are hard to

reconcile with criminal law claims about individual responsibility, not to mention prob-

lems with the principle of legality mandating prosecutions where possible.16 To that

extent, the human rights community’s pressure for the ICC itself in opposition to impunity
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has hardly registered the differences between Anglo-American criminal law’s structural

aspects like prosecutorial discretion and international criminal law’s drawing more upon

Continental legal science, as visible in the Rome Treaty itself.

Standard criminal law theory stresses the separate interests of both the victim and the

state in any prosecution. Analogous argumentation is followed typically also in analyzing

how an amnesty issued by a state itself should only be valid for domestic law purposes,

because the international community is considered a party whose interests are implicated

in the parallel international law offense based upon a grave human rights or similar jus

cogens violation. The problem is that amnesty or pardon powers in domestic law are

equally dismissive of victim interests, while arguments seemingly paralleling double

jeopardy sovereignty analysis seem overly formalistic. So the real question is who are

the true parties in interest, and which should take precedence.

Recast in terms of the purposes of criminal law or sanctions, the complex issue is

that retributive and utilitarian or restorative ideals themselves may be focused on different

parties in interest, moving between the individual victim and society (or the international

community, for purposes of human rights). Traditionally, retributive justice is conceptual-

ized as a violation leading to a social imbalance, whether specifically a loss on the

victim’s part, or more broadly a disturbance in the social fabric, which is offset by punish-

ment as a matter of morality or justice. But it seems chiefly to be viewed in terms of

impact of the offense on the victim, and punishment should be in proportion to the loss

inflicted. In that sense, the grave human rights violation will presumably be judged in

terms of impact on the victim, since in classic liberal terms, it is ultimately the violation

of the victim’s autonomy which constitutes the social loss. Even if there is a correspond-

ing social loss, it seems relatively less because the loss would be measured in terms of

effect on the victim.

On the other hand, utilitarian theories of criminal law and sanctions offer a more mixed

perspective. We separate them in the classic categories of specific and general deterrence,

rehabilitation, and incapacitation. Insofar as general deterrence aims to deter other poten-

tial violators, the benefit seems strong at the social level, but fairly weak at the victim

level. Theoretically, the victim might avoid being revictimized by a different perpetrator

as member of society generally, but if the violations are so widespread that lightning

effectively strikes the same victim twice, then general deterrence seems a failure anyway.

Specific deterrence of the individual perpetrator seems also to be more of general benefit

to society than the victim, unless the potential repeated violation was perceived as likely

directed against the victim individually. However, that seems unlikely insofar as the

typical gross human rights violation is understood in practice as a violation directed

against a stranger (e.g., violence against persons from other ethnic groups or tribes, on

the example of genocide).

Incapacitation would work similarly, to the extent it simply removes the violator from

society, rather than leaving the violator in society but hoping him sufficiently deterred that

the offense is not repeated. Rehabilitation is really aimed at the perpetrator anyway, so

that society in general again benefits the most presumably in the general safety that the

grave human rights violation is not repeated. The general outlook for utilitarian uses of

the criminal sanction is that they target benefits to society much more than the individual

victim, so that presumably any approach following utilitarian lines would almost invaria-

bly find greater interests in society rather than in the victim.

Restorative justice can be understood also in procedural terms (e.g., victim and perpe-

trator meeting to attempt a reconciliation of sorts). It differs from analysis of the criminal
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sanction, if for no other reason than the idea that victim-oriented, restorative justice is

typically understood as alternative to sanctioning the offender in the domestic criminal

law setting. So, rather than paying a fine to the state, the thief may make restitution to

his victim. The problem in the domestic criminal law setting is that restorative justice

approaches paying special attention to the victim in restoring the social fabric seem much

commoner for minor crimes (e.g., property crimes like theft) than major crimes of

violence approximating gross human rights violations (e.g., murder or torture). So, in

some cases, restorative justice may also be more oriented towards individual victim than

societal interests. But is there a difference to justify potentially differing views of the

relative importance of the community’s versus individual victim interests in approaching

grave human rights violations as offenses under international law?

The answer may lie in the idea that the individual offense in domestic criminal law

assumes a different, and intact, society in which the crime is viewed by all as aberration.

On the other hand, the grave human rights violation in the transitional justice context

may be wrong, but it typically reflects a widespread pattern of behavior (e.g., genocide

will distinguish itself from a single murder in being widespread and systematic). Were

there no widespread pattern of behavior, there would be an individual case as opposed

to a society-wide transitional justice issue. To stop the widespread behavior is not exactly

deterrence, but it arguably is utilitarian, whence the argument that peace may be more

important than punishment (which we would associate with retributive justice).

If we look back now upon the distinction between international tribunals versus truth

and reconciliation commissions, we see that the ideas of justice itself differ between the

two. International tribunals serve retributive justice, while truth and reconciliation com-

missions look more suitable for utilitarian ideals or restorative justice. The problem is that

the interests of individual victims arguably are given priority under retributive justice,

hence might favor international tribunals. On the other hand, the interests of society are

seemingly paramount under restorative or utilitarian approaches to justice. For better or

worse, whose interests take precedence when a choice is necessary? A victim may prefer

retributive to restorative justice based upon what they consider a personal wrong, but does

society’s interest or their individual claim control? In theory, the criminal law recognizes

no private punishments, so the more weight that is placed upon victims’ demands for

“justice” implying retribution to be a claim of right, the less the entire process resembles

criminal law serving public rather than private interests.17

There is a tendency to conceive of the individual victim’s claims in terms of (human)

rights, whereas the social good is presumably a peaceful and successful transition.

Arguments based solely on the international community’s interest in the assertion of

human rights violations seem misplaced, to the extent they implicitly assume that the

international community has no serious counterbalancing interest in the peaceful and

successful transition (easily translatable into traditional ideas of international peace and

security). To the extent proponents of international tribunals over truth and reconciliation

commissions reach for arguments beyond retributive justice (deterrence, etc.), they seem-

ingly arrive where social interests in fact predominate over victim interests, which pushes

the balance in favor of truth and reconciliation commissions.

To the extent they argue that there is room for both international tribunals and truth and

reconciliation commissions, they need to more clearly confront the issue that they may be

based upon differing ideas of justice, and address the implicit question whether they

may interfere with each other as a result.18 Just pushing for the primacy of international

tribunals may be problematic in the post-conflict setting, so the disproportionate level of
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attention and investment of resources since the 1990s in international tribunals may be a

distraction if the actual desired outcome is international peace. We now pick up the theme,

employing the case of South Africa, of how constitutional and similar concerns fit with

transitional justice.

SOUTH AFRICA AND THE BROADER FRAMEWORK

South Africa is recognized as one of the leading examples of truth and reconciliation

commissions, of particular interest to us for three reasons. First, South Africa contains

all the elements of a broader transitional setting, including selective amnesty of gross

human rights violations commonly considered jus cogens offenses (starting with apartheid

itself, argued to be a crime against humanity) as well as a parallel constitutional process

culminating in its 1996 constitution.19 Second, a political settlement was achieved ending

a de facto insurgency cum dirty war, which opted for a well-resourced truth and recon-

ciliation commission to document gross human rights violations committed by all sides

for all reasons in the period 1960–94. The TRCSA (Truth and Reconciliation Commission

of South Africa) Report20 documented all sides of the conflict, from the individual

victims’ and from the institutional and social points of view, interviewed in excess of

20,000 witnesses in public proceedings all over South Africa, made reparations recom-

mendations, and issued a significant number of amnesties for full disclosure in public

hearings. Third, the new South African government has, as a matter of policy, rejected

all attempts outside South Africa by any party to pursue any claim of legal responsibility

for any of these acts.

The transformational process, lasting from the January–February 1990 talks between

then President de Klerk and Nelson Mandela to the April–May 1994 democratic election

and inauguration of President Mandela as leader of a national unity government, provides

the political background for the TRCSA on three levels. First, in contemporary eyes, the

negotiated transition in government avoided a very real possibility of civil war. Second,

the November–December 1993 Interim Constitution provided in principle for amnesties

as well as a truth and reconciliation commission, which political settlement was thought

necessary to avoid the civil war.21 Third, the transition process itself was conceived of

as constitutional exercise in which the South African state was to be remade in a fully

democratic, multiracial image, but as practical matter, the formal constitutional process

to create the new South Africa and the truth and reconciliation process had to run in paral-

lel. The final constitution was not finished until December 1996, while the TRCSA was

created by Parliament in July 1995, but its constituent amnesty provisions actually predate

the April–May 1994 democratic election that led to South Africa’s formal shift in power.

The overlapping processes are visible in the chronology itself, while the idea that amnesty

was also a subject of (interim) constitutional attention infers the underlying conflict that

pressing on judicial proceedings had the potential to derail the constitutional process

itself. Thus, most would view the new democratic South Africa to be created as part of

the constitutional process as important enough at the social level to justify detriment to

individuals (balancing concerns about the relative interests of the society or international

community, versus potential detriment to individual victims).

The TRCSA was created under the Promotion of National Unity and Reconciliation

Act No. 34 of 1995,22 and incorporated a Committee on Human Rights Violations, a Com-

mittee on Amnesty, and a Committee on Reparations. There were again at least three

interlocking concepts as visible in its constituent committees. The Committee on Human
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Rights Violations grew out of the conviction that truth-telling was necessary to achieve

national unity and morally acceptable reconciliation (in the words of then Justice Minister

Dullah Omar). The Committee on Amnesty was interlinked to the extent it was felt that

the truth would be substantially furthered by a selective amnesty process covering only

fully disclosed actions (paralleling the concern that criminal trials would not be an

effective means of uncovering factual events). The amnesty possibility itself was sharply

criticized, then challenged in court by victim’s representatives such as those of murdered

activist Steve Biko, but the 1995 Act’s amnesty provisions were upheld by the South

African Constitutional Court.23

To the extent the Committee on Amnesty was viewed as benefiting perpetrators,

the Committee on Reparations was considered to benefit victims, many of whom were

relatively impoverished and had pending civil cases seeking damages against the former

government security forces (for support, evidencing local views that domestic South

African courts were actually strong and suitable for “justice” actions). As witnessed by

the Constitutional Court challenge, the amnesty possibility itself was not uncontrover-

sial.24 The amnesty proceedings themselves were commonly considered to have taken

on a religious tone in terms of reconciliation25 (remembering that Archbishop Desmond

Tutu was the leading public figure in the Committee on Amnesty), even though opinions

on ultimate reconciliation of victims and survivors were mixed.26 It is not entirely

accurate to say that victims had no recourse, to the extent some monetary compensation

was available for victim losses (a measure of restorative justice, although the TRCSA

recommended a financial grant of approximately $375 million be awarded to 22,000

victims identified through the TRCSA process, yet the South African government funded

only a single payment of approximately $74 million). The financial compensation paid

amounted to less than 20 percent of the recommended amount, even while victims might

have felt themselves denied retributive justice in the inability to pursue criminal prosecu-

tion following amnesties.

Finally, we return to our initial mapping of four institutional approaches theoretically

available for accountability (international tribunal, domestic tribunal, truth and reconcilia-

tion commission, and universal jurisdiction civil suits in third party countries) as relevant

to the South African experience. Reaching back to the 1979 leading case of Filartiga v

Pena-Irala,27 in which a former Paraguayan government torturer was successfully sued

for damages by a deceased victim’s relatives under the ATCA (Alien Tort Claims Act),

U.S. federal courts have on occasion provided a forum for transitional justice cases under

universal jurisdiction in the form of ATCA lawsuits based on violations of public

international law, typically charging grave human rights violations.

In the 2002 consolidated multidistrict apartheid litigation, ATCA claims were brought

against multinational banks and corporations doing business in South Africa on the basis

of their claimed complicity in apartheid (e.g., a computer company providing IT services

used to administer apartheid’s pass laws), and the South African government opposed

such law suits on the basis that:

“[W]e consider it completely unacceptable that matters that are central to the future of our

country should be adjudicated in foreign courts which bear no responsibility for the well-

being of our country and the observance of the perspective contained in our Constitution on

the promotion of national reconciliation.”28

The U.S. government through the Office of the Legal Adviser at the Department of

State joined in South Africa’s request that the litigation be dismissed.29 The district court
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dismissed the ATCA apartheid lawsuit,30 and, while the case is still on appeal in the

Second Circuit, the U.S. Supreme Court heard its first modern ATCA case Sosa v.

Alvarez-Machain in 2004.31 The ATCA apartheid litigation was argued by amici to the

Supreme Court in Sosa, and the Court seemingly indicated approval of the dismissal since

South Africa had elected for the forward-looking truth and reconciliation commission

approach over victor’s justice style premised on Nuremburg,32 particularly where the

Executive Branch took a position on the foreign policy matters in question.33 The appeal

is still pending in the Second Circuit perhaps because, in opposition to the ANC-led South

African government, which opposed with Executive Branch support the ATCA lawsuit,

former members of the TRCSA have now filed a brief in support of the ATCA plaintiffs,

basically arguing that since multinational businesses largely did not participate in the

TRCSA process, they should not be entitled to claim the equivalent of an amnesty without

having made full disclosure. Meanwhile, the substance of the apartheid ATCA case is now

wrapped up in larger symbolic and legal questions of a broader business “complicity”

human rights argument that multinational corporations doing business in countries with

repressive regimes should be responsible via something beyond traditional aider and

abettor liability (e.g., multinational oil companies drilling for oil in Sudan’s Darfur region

in the midst of an argued genocide). So the former TRCSA representatives of South

African civil society on behalf of apartheid victims are now at odds with the new ANC-

led South African government effectively on who should control the process of dealing

with the legacy of apartheid, and in this particular case, whether the proper mechanism

even lies outside South Africa.34

The entire South African constitutional process was extremely open, and it incorporated

in principle the concepts of amnesty and the truth and reconciliation approach. Further,

South Africa enjoyed a high-quality judiciary with a relatively high reputation still across

the population in the 1990s, so that it would be inaccurate to describe the selection of the

truth and reconciliation commission approach over tribunals as a conscious second best

option. The new South African government in the form of the ANC was itself a victim

of apartheid, so that we are not looking at the traditional suspect circumstances of a

(Latin American) government amnestying itself in opting for a truth and reconciliation

commission approach. Instead, a democratically elected government as part of a general

constitutional transition process has asserted its overwhelming social interest in control-

ling alone prospectively the development of a new South Africa. And it made a choice,

embedded in the very constitutional process that led to the creation of a new South Africa,

for the truth and reconciliation approach and against what the South African government

terms a Nuremburg-style tribunal. Some prosecutions have been carried out against

apartheid era security personnel (when the TRCSA was active in processing amnesty

applications, many of them were submitted from prison by such middle and lower

level security personnel), but in the specific area of business responsibility, the new South

African government articulated a clear policy decision for de facto amnesty in the inter-

ests of future economic development.

The TRCSA process itself was exemplary, so that to a great extent, the current disputes

visible in areas like the ATCA apartheid litigation concern who controls and what should

be done after the truth and reconciliation commission process has yielded up its work

product. To that extent, the new South African government’s view is all forward looking

and utilitarian at the social level, while the former TRCSA itself and leaders of South

African civil society disagree with their own government in asserting victims’ interests

in receiving more compensation. The visible differences of opinion seemingly represent
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a classic case of a government making hard (political) choices, which decisions victims

and human rights activists seek to avoid in an international forum. Either the former

TRCSA members and civil society groups believe that there is an entitlement to individual

compensation taking precedence over social interests, or they believe that they more truly

represent South Africa than their own government.

The agency problem is palpable, as human rights and civil society activists on behalf of

the victims have set themselves up in opposition to the new South African government’s

considered political decisions concerning the direction and control of the new South

Africa. Beyond the agency issue seemingly lie differing ideas about justice itself (retribu-

tive versus restorative or utilitarian approaches), and how properly to balance the retro-

spective views of victims against society’s prospective interests.

Looking specifically at the issue of non-Western application of the (international)

tribunal versus truth and reconciliation approaches, what may be visible in South Africa

and relatively more pronounced in parts of Africa, Asia, and the Islamic world is a much

stronger sense of nationalism, regionalism, or ideas like religious communities than in

the West. So there is a natural tendency towards cultural relativism on the human rights

doctrinal level, and corresponding suspicion of motivations behind Western activism, also

in transitional justice, premised on universalism. To that extent, there is a significant

question whether the non-Western states would accept the premise of a single

international community in areas like human rights, while the Asians look to their Asian

peers, and the Africans look to their African peers.

Cultural arguments aside, while there is relatively widespread accession to the ICC’s

Rome Treaty in sub-Saharan Africa, there are relatively few accessions to the Rome

Treaty, and almost none among major states, in the Islamic world or Asia. So if predic-

tions are realized that armed conflicts will be typically noninternational and mostly

centered in the non-Western world over the next 25+ years, it seems unlikely that

international tribunals will have the same prominence enjoyed since the 1990s in the

post-conflict setting. Instead, it would seem that the likelier outcome will be increased

use of the truth and reconciliation commission approach, or domestic tribunals, focused

more on reconstituting local societies politically rather than affirming the international

community’s international judicialization of post-conflict solutions. But this may also be

viewed as a positive development, to the extent South Africa demonstrates that the truth

and reconciliation commission option is not necessarily a second best choice. In the

interim, the problem is the extent to which the rhetoric and focus on international tribunals

since the 1990s may concentrate on the wrong processes looking forward.
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APPENDIX

‘‘Religion, Ethics, and Armed Conflict Law:
Afghanistan, Iraq, and the War on Terror’’

AUTHOR PANEL AND ROUNDTABLE DISCUSSION TRANSCRIPTS

FROM THE RUDOLPH C. BARNES SR. SYMPOSIUM (APRIL 8, 2005)

RELIGION, ETHICS & LAW PANEL

[PART IV]

PARTICIPANTS:

Professor A. Kevin Reinhart, Dartmouth Dept of Religion

Dr. Michael Skerker, DePaul Dept of Religion

Rabbi Jonathan Crane, University of Toronto Dept for the Study of Religion,

Canada

Dean Marsudi Triatmodjo, Gadjah Mada University Faculty of Law, Indonesia

KEVIN REINHART: It was clear to me from the presentations of my colleagues that one

of the interesting domains for discussion in this symposium is defining the scope and signifi-

cance of the doctrine of double effect. That is, to what extent and how you can rationalize

collateral damage, it seems to me is one of the crucial issues here. Certainly the reading that

I have done—most of which is not in the paper that I have done on what are called self-

sacrificing operations. That is to say, concerning so-called suicide bombings make the case

that when genuine civilians are killed, that is no different from when genuine civilians are

killed in the case of bombings from a jet, or shootings from a rocket, or something like that.

So it seems that the three of us who are presenting today, it seems to me that we have three

slightly different, and three interestingly different, doctrines of double effect.

The other thing that is striking to me and the presentation of my colleagues in Indonesia

and my two colleagues here—it is striking to me that at least in contemporary rhetoric,

there is no longer the possibility of an argument for an offensive war. That in the premo-

dern period or even arguably during the colonial period, you have arguments that say

Redacted excerpts from audience question and answer sessions and roundtables. http://www.lfip.org/events/
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simply the world is a better place if we control this other domain. It seems to me that what

is striking to me in these presentations now is that, in the post–World War II era defense is

the only acceptable rhetoric. I think this was quite clear in the American discussion of

Iraq. That we have now shifted to a sort of premodern argument, while we have now

brought democracy so on and so forth. But the initial rhetoric was one of defense, as if that

is the really persuasive stance and to argue otherwise. To argue that somehow the world

was better if we control, it is not an acceptable argument, and I think that is an important

change in ethical thinking concerning war in the postmodern period, and one perhaps that

ought not to be so easily given up.

MICHAEL SKERKER: I just want to draw our attention to the distinction between

natural law and religious particularity. The idea being that natural law is the conception

that normative principles stems from human rationality and not from a particular

revelation, and so for instance, you can have Catholic tradition, the idea that the just war

principles are articulated, are those that any rational person could arrive at, and therefore

that one could expect conformity to abide by anyone including enemies. I wonder if there

does seem to be some difference between the three traditions on that issue, whether or not

one could expect one’s enemies to endorse these just war principles or not?

JONATHAN CRANE: I too am also struck by the conversation about double effect

about being able to differentiate between legitimate targets for armed attack versus nonle-

gitimate targets. I think that it is increasingly difficult—particularly as weapons become

increasingly more sophisticated and gruesome, and have greater penetration. I think that

our conversation today will, I hope, be the beginning of a fruitful conversation by under-

standing the moral difficulties greater technological sophistication can pose for us, as we

address how to meaningfully negotiate conflict mediation.

ROBERT TURNER: (FROM U.S. AUDIENCE) I was wondering how the different

religious speakers here would talk about if we had gone—if the United States had gone

before the United Nations and said that we wanted to invade Iraq because we were con-

vinced from a military intelligence that Saddam Hussein had been committing genocide

against his own people, the Kurds? And I was also wondering if we had gone before the

United Nations about the same situation in Somalia how the religious leaders would feel

about that?

JONATHAN CRANE: On the topic of genocide, there are strong condemnations within

the Judaic legal and ethical traditions saying that it is a crime against humanity, essentially

although it does not use that rhetoric, and that those people who can intervene to stop a

potential genocide, but do not speak up about stopping that genocide, have transgressed

certain Biblical commandments on protecting the weak and the vulnerable. So the Judaic

tradition largely would support a state going to the United Nations asking for just

international backing to intervene in another state, so as to prevent a genocide from

actually coming to full force.

MICHAEL SKERKER: Nonpacifist Christian thinkers would agree with that statement

since the basic justification for force is to uphold justice and protect the innocent.

A humanitarian intervention is a paradigm example and paradigm justification. The only

caveat is that there are some historic peace churches, like the Quakers, Mennonites, and

Amish, who are pacifists in all regards.
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KEVIN REINHART: There is no doubt, as far as I know every significant Islamic

scholar was an enemy essentially of Saddam Hussein. He persecuted particularly the

religious. Everyone was aware of the activities of the Iraqi state and saw that as an evil.

As for the specific mode of intervention, the only caveat would have been the question

of dominance by non-Muslims over Muslims. This a complicated and fraught issue, and

symbolically Muslim expect superintendency over themselves. So it might be argued that

an international force comprised in part of Muslims would have satisfied that problem or

that concern. But the disregarding of the deliberative body and then the wholly national

character of the invading army is what various people like Musawi or Qardawi and so

on have cited as grounds of justifying the Iraq resistance against the Americans.

The question is, does the lapse of time between the acts against the Kurds and the actual

invasion make us appear to be disingenuous, does not seem like a religious question to me.

But certainly as an American citizen, and I hope an observer, yes, I think that was pretty

clear to everybody that it was only after the invasion of Kuwait and the series of events

through the 1990s and early parts of the century that we suddenly found ourselves

concerned about things that were being done to the Kurds.

INDONESIAN AUDIENCE, VIA VIDEOCONFERENCING: From Gadjah Mada

University, Yogyakarta. My question I give to Professor Skerker and Rabbi Crane. Do

you think that religion can resolve the conflict over war, or do you think that religion is

one of the reasons of the conflict of the war?

MICHAEL SKERKER: Yes sir, that is a huge question. On a level of generality, it

cannot be answered in specific ways religion works to limit the scope of military damage.

It often historically has been a way of limiting destruction and, of course, historically also

its been a motive for awful carnage often times worse carnage than what we would expect

without religious motivation. So I think it is something that is wedded to human nature,

and so just as human nature has good and evil in it there will constantly be sources of hope

that religion will provide in terms of armed conflict and sources of discord.

JONATHAN CRANE: I agree that is a very important question, but my answer is going

to be in the negative. This is why. Religions cannot solve conflicts. It is people who solve

conflicts. And the rhetoric that we invoke, the rationales that we rely upon to justify,

explain, permit, or prohibit certain behaviors that we are about to engage in. That is our

choice and that is our responsibility, it is to think very critically about why we are doing

what we are doing. Religions themselves are inert. We are the people who bring them to

earth and make them alive, make them important and meaningful. So no religions do not

cause conflict, and they cannot solve conflicts. It is human beings who do both.

ROBERT TURNER (FROMU.S. AUDIENCE): I would like to follow up on the earlier

line of questioning about Operation Iraqi Freedom, I was actually asked to write a book

chapter explaining the legal basis of it before it happened. I spent about a third of it talking

about what today is often called humanitarian intervention and pointing out that—for

example, you and human rights experts said that the human rights situation in Iraq during

the 1990s and into this century found few parallels in terms of its horror sinceWorldWar II.

Amnesty International, supported by figures released by the UN, concluded that more than

half a million children under the age of five in Iraq died from starvation, disease, malnutri-

tion, and so forth because Saddam Hussein would not allow the food and medicine being
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imported under the Oil for Food program to reach them. He was basically playing chicken

with the world, knowing we cared more about the lives of his women and children than he

did. Now if we accepted that as fact, and I am not asking you to do that, but as a hypotheti-

cal, if you accept it as fact that Saddam Hussein’s regime not only is brutal against the

Kurds, but the UN report said that virtually everyone in Iraq was a victim of his terror, that

not only were large numbers of people being killed, not only did he have a long history of

massive international aggression against his neighbors, but that more specifically he was

starving to death hundreds of thousands of small children, defenseless small children,

would your religious views authorize international intervention in that setting?

KEVIN REINHART: Well, to respond to that, I guess the first thing to say is that it is

important to recognize that unlike my colleagues that I am reporting on the Muslim tradi-

tion rather than representing it. I think that is an important distinction. But I think that it is

perfectly fair to say that the question that many friends of mine in the Muslim world ask is,

why the selective attention of Iraq as opposed to some place else, without getting into the

questions of the actual cause of the starvation of the children and so on? I think it is fair to

say that the United States’ attention in particular has been selective, that we were not con-

cerned nor were we reactive in preventing Saddam Hussein’s actions in the 1980s, it was

only when for whatever reason we sort of changed our policy that we became concerned.

And the question is why then are we not moving to eliminate other regimes in which there

is mass murder, so on and so forth, and I could list them, but I think it would be pernicious

to do so. But I think you are aware that there are many states in the world that are morally

deplorable, and yet there seems to be no particular interest at this point in invading and

correcting those states. So I guess the question that Muslims have asked, quite reasonably,

is why is it that Muslim states get a disproportionate amount of American attention, and

that calls into question the general issue of the legitimacy of the rhetoric that used to

justify those activities.

MICHAEL SKERKER: In the tradition, there is a difference between a war being

justifiable and justified, so that in principle there would be many potential conflicts that

would have just causes and so humanitarian intervention in Iraq for the last two decades

might have been a just cause. There are some differences of opinion amongst Christian

thinkers, but many would say that, until you trigger the last resort option, a given war is

not justified so that just as the last speaker said there are many places where there is reason

to go and there are many evil dictators out there, and the question is why this war and do

we absolutely have to do this war now is the damage done worth the good achieved in this

particular instance? For example, Pope John Paul, II felt that both Iraq conflicts were

unjust, were unjustified. So I should be more careful, were unjustified in that they did

not meet that last resort criterion. So both Desert Storm and Iraqi Freedom.

INDONESIAN AUDIENCE, VIA VIDEOCONFERENCING : I would like to ask

Mr. Crane a question regarding the Jewish tactics and everything. You mentioned earlier

that the military, if I am not mistaken, should not be involved in religious matters. In a

way I agree, and in a way I do not agree with that statement. The reason is that in some coun-

tries, sometimes military enforcement is necessary at an early stage to stop the chaos, and in

another country maybe it is not necessary (because of the different stages of the people’s

development and everything else). So could you please explain it more clearly to us on this

level, how you could define that military should not be interpose itself in religion matters?
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INDONESIAN AUDIENCE, VIA VIDEOCONFERENCING: From Military Law

School, Jakarta. I would like to make a comment, first concerning the issue of the use of

torture against suspected terrorists, the use of suicide bombing and hostage-taking.

In my view, suicide bombing could not be applied as a method of war even in the war

against terrorism. Suicide bombing as a method of war is not fully addressed by Islamic

law. However, suicide itself is prohibited according to Islamic law. The second point that

I would like to address is a question for Jonathan Crane concerning the conflict in Pales-

tine between Israeli forces and the Palestinian armed forces. We already know that the

practice of violence in Palestine indicated that the military force of the Israelis killing

some of the Palestinian leaders by attacking them through surrogate people or surrogate

leaders of the Palestinians. I think that this practice is similar to the terrorists’ actions

against civilian people. On the other hand, if you look at the incident a few years before

we saw that the Israeli forces conducted an [1982] attack on the refugee camps in Sabra

and Shatila. As we noted, the Sabra and Shatila camps are mostly inhabited by the civilian

population. What do you think, are these actions taken by the Israeli forces justified

according to the Jewish legal tradition, or whether this action is consistent with reprisal

concepts, but even if this action is called in this context reprisal, it is still questionable

because reprisal is prohibited against the civilian population?

Another point I would like to make is a comment on the concept of jihad. I am a

Muslim, but actually I am not expert in Islamic law. I think that jihad is not directed to

make an aggressive war on infidels. It is a concept that directs us to make an ultimate

defense, not just as a basis to make a war on the infidels or as a basis to make a just cause

in Islamic tradition. In other words, I would like to say that the jihad is not directed to any

subjugation of the infidel. Islamic practices in past times, especially during the life of the

Prophet Muhammad, indicated that the Prophet Muhammad gave freedom and independ-

ence for various ethnic peoples to practice their religion. This shows that the Islamic

traditions or Islamic legal systems can live in peaceful coexistence between the Muslim

and the non-Muslim people around the world.

JONATHAN CRANE: Thank you very much for those questions. That the military ought

not to be involved in religious matters is one that might be my own personal opinion. On

the other hand, a military operation or a police operation has as its ultimate purpose to pro-

tect the public, its citizens, and the interest of the public body. Its defense maneuvers can be

shaped by religious sensibilities. I think that is possible, and I think all of our scholars here

could agree that religious sensibilities can infuse defense maneuvers. However, the practi-

cality of an emergency situation may preclude a thorough-going religious deliberation

prior to actually enacting a defensive maneuver or a police maneuver. Therefore, at least

in the Judaic tradition, we have a principle called pikuach nefesh, which I have mentioned

briefly, which means to save life, and you must save life by going to almost any extreme

possible, so as to preserve the most quality of life for human beings as possible, even of

enemy combatants. So, while I personally would want any military personnel, be it of Indo-

nesia, the United States, Israel, Canada, France, or wherever you are, while I would want

them to be guided by the principle of pikuach nefesh, it may be that even when pushed

against the wall an emergency situation, defensive maneuvers may not be able to maintain

human dignity at all times. In regard to the Israeli–Palestinian conflict, I would have to say

that the Sabra–Shatila massacres in 1982 were not justified by Jewish law. Again, I must

reiterate that Israel is not bound to halakhah, to Jewish law. And there were and are contin-

uing deliberations going on in Israel about whether that attack was justified or justifiable
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within the Judaic tradition. And there are people who are holding the people involved

morally accountable for those actions. As for targeted assassinations, again invoking the

principle of pikuach nefesh may be one mechanism, one rhetorical mechanism to justify

targeting particular leaders who have made it their life’s goal to invoke suffering upon

another population, and that other population may happen to be Jews. But I am not saying

that targeted assassinations are on the whole, across the board without any exceptions,

justified by the halakhah or ethical tradition at all. I am just saying that it is possible that

one could justify it by invoking that principle.

KEVIN REINHART: I would like to begin by observing that my colleague in Indone-

sia’s question is very much a demonstration of the point that I made in the course of my

talk, which is that he identifies himself as not an expert in Islamic law, and goes on to pro-

vide I think a soundly reasoned argument of what it is that in his understanding Islam

requires, and this is, I think, a very important development in the history of Islamic

thought. That in the eighteenth century for example, it would have been very unlikely that

someone would have ventured to offer an opinion. But in an age of heightened literacy and

scholarship, and public scholarship and so on, Muslims do not feel necessarily that they

need to have gone to the Al Azhar University or to have been trained in sharia to be able

to respond to the Islamic summons, and I think that is an important development.

On the question of suicide bombing, I think it is important to in some ways again validate

my colleague’s question. That is, if we were to pose the question as a hypothetical in the

nineteenth century, I believe that the tradition would fairly soundly have rejected the suicide

bombing technique. There is considerable sunnah support for the idea that seeking martyr-

dom, then—as opposed to accepting it when it is thrust upon you—is unacceptable, and

certainly the ban on iftar, which is deliberately inflicted self-killing is a very strong Islamic

one. But I would note that the contemporary justification for it is also sophisticated, and

I think not without a kind of rationale, that is that to die in war is something you often recog-

nize as the not merely likely, but almost certain outcome, and that distinctions between civil-

ians and noncivilians on the one hand are less justified in an environment where everyone is

a soldier, whether a reservist or active, and then the old people, the children, and so on who

were killed that comes under the doctrine of double effect. Now myself, I would say, and

here I step out of my persona as an Islamicist and would pretend to be an aesthetic for a

moment. I think that the important question is whether a civilian who is killed by a suicide

bomber is in some way killed more wrongly than a civilian who is killed by a rocket, or by

weapons fired by someone who is wearing a uniform. I think that the ethical position has

to be the death of civilians is reprehensible no matter what the agency. But it is important

to recognize that within the Islamic tradition, there has been a change over time, although

many people, and again if you read the Islamic nets and so on as I do, would agree with

my colleague in Indonesia that in fact suicide bombing is not an acceptable tactic.

CONSTITUTIONAL AND DOMESTIC LAW: INDIVIDUAL RIGHTS PANEL

[PART III]

Participants:

Kenneth Hurwitz, Senior Associate, US Law and Security Program, Human Rights

First

Geremy Kamens, Assistant Federal Public Defender Eastern District of Virginia,

lawyer for Yasir Esam Hamdi
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Dr. H. Wayne Elliott, Col. USA JAG (retired), former Head of the International Law

Department, Judge Advocate General’s School, Charlottesville

Dr. Michael Skerker, DePaul Dept of Religion

GEREMY KAMENS: (directing a question to Wayne Elliott) Couple of questions for

Wayne here on military commissions. I happened to go to the Hamdan argument at the

D.C. Circuit yesterday before I hopped on a plane here. One of the arguments made by

Mr. Hamdan’s lawyer, Commander Swift, was that the military commission that is con-

templated here is entirely different from the military commission that we have had in

the past in that one fundamental principle as you were talking about in the past has been

the presence of the defendant at the commission. For example, the military commissions

against the German saboteurs involved some very highly sensitive secret information that

the government did not at all want the German government to learn about. Specifically,

what Commander Swift said, is that the reason those individuals were found was not

because of their own incompetence, because many of the saboteurs that actually come into

the United States were here for quite a period of time. But in fact one of them had defected

and had then gone to the FBI, and if the German government had learned that then they

would have realized that it was not because of our real strong protections against this type

of sabotage effort that these individuals were found out, and that would have encouraged

the German government to continue to do that in the future. Now this was considered the

highest of most secret information that they did not want to get out, nonetheless the

German saboteurs were allowed to stay in at the tribunal. Now the public was excluded,

and he used this as an example to say this is a fundamental principle that has always been

used in military commissions that is not being used now, and the procedures now can be

changed on the fly, in the middle of the proceedings, the rules are being changed, and

seemed to be making a significant argument that this is not the military commissions that

we know and love from the past.

WAYNE ELLIOTT: That is a valid point. I think Commander Swift has made a good

point. But on the other hand, this is a different kind of war than the one we had in World

War II, but I did not get to this, but since you now give me the opportunity. About the

necessities of the case, if we take Nuremburg as setting the standard for military commis-

sions and what is required for a fair trial by military commissions, we look at Article 12

of the Nuremburg rules, and it permitted the exclusion of the defendant. It said that the

tribunals have the right to take proceedings against a person charged with a crime in his

absence, if the tribunal for any reason finds it necessary in the interest of justice to conduct

the hearing in his absence. Now it is interesting that these rules from the Nuremburg trials

were written in August 1945, four months after pretty much the end of any combat in the

European theater of operations. But still, the people writing the rules said it is permissible

to exclude the defendant. There are some rules that some people look at in the Geneva

Prisoner of War Convention. I will not get into that, but the judge, Judge Robertson, talked

about the International Covenant on Civil and Political Rights. Article 14, sure enough it

does say what he said it says, that the accused has the right to be tried in his presence, but

there is another article there which says that states can derogate from their obligations

under the covenant in time of public emergency, which threatens the life of the nation

and the existence of which is officially proclaimed. President Bush proclaimed a national

emergency on September 14, 2001. Now, the International Covenant on Civil and Political
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Rights has a list of provisions from which you cannot derogate, you have to comply with

them. This requirement that the accused be present in his own trial is not one of those.

Therefore, you could stay within that International Covenant on Civil and Political Rights

and exclude the defendant. I do think there is a problem in excluding the defendant. I hope

they will figure out a way not to have to do that, but you also have to realize it is not the

substance of that information that is all that important at this point, it is the sources and

methods by which it was gathered. You have electronic surveillance, you have bugs. The

defendant is already going to know what the substance of it is, maybe because he would

have been there, but now he will know how it was gathered and that will affect the ongoing

war effort. This is a problem, and I do not know what the solution is. I do not think the

solution is to stop the military commission process right now. Let us go on and let it play

out, and see if the defendant can claim some true prejudice rather than potential prejudice.

GEREMYKAMENS: The second question I had was that there are a number of detainees

who were not picked up in the war in Afghanistan. This goes to your point about how we

are in a different type of conflict, perhaps a global insurgency against an Islamic extremist

set of individuals. So there are individuals that we have detained in Guantanamo, who were

picked up in Bosnia. I think there was one individual who was picked up in Italy perhaps,

and you mentioned that military commissions are limited to those who were associated

with an armed conflict. That is why Timothy McVeigh, for example, would not be subject

to a military commission. Would these individuals who have been picked up outside of

Afghanistan, in your mind, also be immune from military commissions?

WAYNE ELLIOTT: No, I do not think they would if they were involved in the overall

criminal activity that is being prosecuted. The Geneva Convention says it is territorial to

a certain extent, but here we are looking for criminal activity that might cross borders.

I am trying to think if there was any case in World War II that involved that, and I know

that we had Germans that were held here that had been turned over to us by neutral

countries or nonparticipant countries.

ROBERT TURNER (FROM U.S. AUDIENCE): What about the concept of criminal

enterprise?

WAYNE ELLIOTT: That I thought about too, because there the Nuremburg tribunal,

you know, there were certain German organizations which were simply designated as a

criminal enterprise in theory for the follow-up military commissions. The only thing the

prosecution would have to show was that this person was a member of this organization.

In reality, it did not work that way. They required that you proved somehow real involve-

ment in the major decisions. The end result was that it really did not mean as much. But al

Qaeda could certainly be considered a criminal organization, and we might use the

Nuremburg precedent and say well, if you are involved with al Qaeda, then at least you

have made your first cut toward being properly tried for a crime.

U.S. AUDIENCE: Can you differentiate this from the young man from the Bay area who

was incarcerated?

GEREMY KAMENS:Well, John Walker Lindh is the person that you are talking about,

and he was prosecuted criminally so assume he was given all the rights that a normal
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criminal defendant is afforded. He had an appearance before a magistrate judge. His

father, as you mentioned, retained counsel, James Brosnahan, from a firm out in Califor-

nia. He had as local counsel the former U.S. Attorney in Alexandria, Virginia. He was

prosecuted in the normal way that we prosecute any other criminal defendant. Yasir

Hamdi was brought to the United States in approximately early April of 2002. He did

not see an attorney, me, and my boss Frank Dome, until February 2004. John Walker

Lindh was held at the Alexandria detention center. He could see his family. He could

see his lawyers. They have visiting hours there. I go there on a regular basis, but there

was a consistent way by which he could meet with the people who were trying to represent

his interests. Yasir Hamdi was held in solitary confinement at a naval brig incommuni-

cado. We had no idea for a long time whether he had any idea that there was anybody

who was trying to represent his interests. We did learn that the Red Cross went to visit

him several times before we went in to see him. He was able to send some censored letters

to his family.

U.S. AUDIENCE: Hamdi and Lindh, how can we treat one one way, and one another?

GEREMY KAMENS: That is a good point. You know that was a part of the argument.

But there is a fundamental principle that is that the government, the executive branch,

has the power and discretion to decide whom they are going to prosecute, and they

decided to prosecute John Walker Lindh. Perhaps, partly because John Walker Lindh

had spoken to the media. There were statements that were inculpatory that he had made,

and there is an assortment of criminal statutes that could easily apply to his conduct. Yasir

Hamdi made virtually no statements to the press. There was no way that the Government

could use any of the statement that he had made in an interrogation, and there was a much

more difficult hurdle the government would have had to overcome if they wanted to pros-

ecute him criminally. After the government decided at the end of the case, after the

Supreme Court had come down with their ruling and the case was remanded to the district

court for an actual hearing, and then we started to negotiate release terms. One of the

issues was whether the government would give up its ability to prosecute criminally Yasir

Hamdi. At the end of the day, the things that they wanted were too high and we felt that he

would have had the mother of all speed trial defenses, if they did try to bring a criminal

case. If you ever looked at the settlement agreement, there is nothing in there that prevents

the government from trying to prosecute him criminally. The most kind of “devious” way

to look at this is that the government had the evidence to prosecute John Walker Lindh,

and they did not have the evidence to prosecute Yasir Hamdi. But it was basically the

decision by the government, and they did what they did.

U.S. AUDIENCE: Equal protection has not caught that at all?

GEREMY KAMENS: Well, I mean the government has the discretion about who to

prosecute. There is not an equal protection argument necessarily there. I think there is a

Supreme Court case from 1990 where the litigant argued that the government was exercis-

ing that discretion in a way that violated equal protection by prosecuting poor black kids

in the intercity and not prosecuting relatively wealthy Caucasian users or sellers of narcot-

ics. The standard to establish such a violation is incredibly high. In our case, the simple

question was did the government have an independent power to detain Yasir Hamdi as

an enemy combatant?
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U.S. AUDIENCE: My question is actually very similar. Is there a principled way to

distinguish between who should be treated as a criminal defendant, and who is an enemy

combatant?

GEREMY KAMENS: I think that the government has not made any distinction. They

have, for example, asserted the authority to prosecute individuals found overseas as crimi-

nal defendants, like John Walker Lindh, and prosecute individuals, or detain individuals

they have found in the United States like Jose Padilla, as an enemy combatant. There is

not really a distinction in the government’s mind because, according to the government’s

position, the executive branch has inherent power by virtue of Article 2 of the Constitution

to do what it wants. The Court, I think, has made somewhat of a distinction, and that

distinction from the Court’s view is that the executive branch has been authorized, in lim-

ited circumstances, to detain American citizens as enemy combatants, individuals who are

found overseas in an area of armed conflict who are accused of bearing arms against the

United States, and that accusation can be the basis for authority to detain an individual

as an enemy combatant. I think it is very difficult for the government now to say that they

have that authority to detain individuals found in the United States as enemy combatants.

That is an issue that was before the district court down here in South Carolina that is going

before the Fourth Circuit Court of Appeals. But I think it is likely that the Supreme Court

will say that the executive branch, and the military in particular, has very limited authority

to detain American citizens in the United States not found in an area of armed conflict.

WAYNE ELLIOTT: Well, I agree, but there would be one exception and that is if they

are prisoners of war. Unfortunately, the Administration has tried in a way have it both

ways, declaring these people be enemy combatants, but not prisoners of war. But we hold

prisoners of war, or we held prisoners of war, who were American citizens and there is at

least one case In re Torito, an Italian captured with the Italian army in World War II

brought here and immediately sues saying worst case of mistaken identity I have ever

seen, I am an American. And the court says it does not matter, you are a prisoner of

war. Nationality is irrelevant for that purpose. In the first Gulf War, we captured a lot of

Iraqis who were American citizens. The war had started in the summer. These were Amer-

icans visiting relatives in Iraq who got drafted into the Iraqi army, captured, and held as a

prisoner of war. Now, we pretty quickly let all of those people go. Those who wanted to go

back to Iraq, they went back. The ones who wanted to come home to the United States,

they came home. But there is that difference.

GEREMY KAMENS: Let me just say that Wayne is absolutely right about Mr. Torito.

I would say that Mr. Torito was released on bond, actually got a girlfriend and was outside

in California when he was trying to assert his citizenship as a reason why he should be

allowed to stay in the United States. But it is true that the Ninth Circuit Court of Appeals

ultimately found that if he is determined in a hearing to be a prisoner of war, then he can

be detained as such.

KEN HURWITZ: The language that Geremy just referred to in the decision, Justice

O’Connor’s decision in Hamdi, in this case we are talking about someone who was affili-

ated with forces or supporting forces that were taking up arms in Afghanistan during the

conflict against the United States and its coalition. That language, if you look at it in the

opinion, is very striking and very significant in what it does not say. It does not say that
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we are talking about enemies in a global war on terrorism. It does not say that anywhere in

the whole world is the battlefield for this war, as the Administration has repeatedly said.

It does not say that we are at war with al Qaeda. It says we are talking about an armed

conflict in the territory of Afghanistan, and I think that is one of the very significant points

in about that case, and one of the points that we are making, or one of the points that I am

making, is that the discretion to decide who is an enemy combatant is part of the new

system, and that is exactly why they have kept it so vague. Alberto Gonzales, when he

spoke to the ABA last February, was very clear. He said they do not have any rights to

challenge a determination. We do not owe them any due process, any process at all. It is

part of our repertoire of possibilities that we can choose to make them enemy combatants

or not. They do not have rights, and that is exactly what I think it should be focused on.

O’Connor focused on the fact that we are talking about a territorial conflict in Afghani-

stan, is a very useful and important starting point for being able to do that.

U.S. AUDIENCE: How did the public defenders of Eastern Virginia even come to know

the presence of Hamdi in your jurisdiction? What procedural assurances do we have that

there are not American citizens being held in Afghanistan?

GEREMY KAMENS: That’s a good point. We learned from an article in the Virginian-

Pilot and Ledger-Star on April 6, 2002, and your point, I think, is that if the reporter from

the Ledger-Star or some other paper does not get wind of an American citizen being

detained as an enemy combatant, then it is very difficult for that individual to get represen-

tation. I did hear, I think a week and half ago, that the military has announced that they

detained another individual in Baghdad who is a naturalized American citizen, and he

has been detained since December of 2004. But you know the point I think is a good

one, and that is that if we do not learn by other means that an individual is being detained,

it is very hard for the rights that Justice O’Connor talked about to be effectuated.

CONSTITUTIONAL AND DOMESTIC LAW: STRUCTURAL AND INSTITUTIONAL PANEL

[PART II]

PARTICIPANTS:

Professor John Mansfield, Harvard Law School

Professor Robert Turner, Associate Director, University of Virginia Center for

National Security Law and former counsel, President’s Intelligence Oversight Board

Professor Norman Bay, University of New Mexico Law School and former U.S.

Attorney

Michael Hurley, 9/11 Commission and 9/11 Public Disclosure Project senior staff and

retired career CIA officer

Professor A. Kevin Reinhart, Dartmouth Dept of Religion

U.S. AUDIENCE: Quickly from Professor Bay, I want to know about your thoughts

about the man who worked, the engineer who worked at the nuclear facility who was

arrested, and I guess finally prosecuted for taking the computer information home. And

then after that, I want to ask, not press, Mr. Hurley and Professor Turner, because they

do not seem like they need to be pressed about, if you feel that the fact that our military
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intelligence community is not part, I am assuming I am correct, is not part of the fifteen

agencies. If they cannot communicate with each other, what problems are we going to

have that the military intelligence is not included in this, and also whether or not you think

the American public has been affected by perhaps less than popular CIA operatives who

now we have find out later have been people we have been trying to depose such as

Saddam Hussein, Manuel Norriega, some of these other people who in the past have been

paid as CIA operatives.

NORMAN BAY: I really do not have much to say about the case. I am assuming you are

referring to the Wen Ho Lee case. He was prosecuted in Federal court in Albuquerque,

New Mexico. And I do not have much to say about it. All that happened pre-9/11. Even

the judge in that case, Judge Parker, acknowledged at the sentencing hearing that

Dr. Lee had taken information and downloaded it, that he wasn’t supposed to, and there

had been ample testimony by scientists at Los Alamos that these materials included some

of the most sensitive nuclear secrets that the United States possessed. So I do not really

have a lot to comment on that particular case.

ROBERT TURNER: Unless things have changed a lot since I was in the intelligence

oversight business 20 some odd years ago, the military intelligence elements are part of

the intelligence community. Certainly DIA, and you know there are a whole bunch of

acronyms, some of which in fact used to be classified. The NRO (National Reconnais-

sance Office) used to be, the term itself was classified, but now there is a problem, obvi-

ously the Secretary of Defense has had operational control over a number of agencies

and that has been thought out, I guess. I am not even sure how that came out. Seems to

me when we are involved in a war, you know unity of command is an important principle,

and you ought to be using your intelligence resources in an intelligent manner as part of

the grand chess game, if you will. I am not sure how responsive that is, but I do not think,

there is, it is not my impression that the military intelligence operations are somehow not

part of the intelligence community. At least they were. Executive Order 12333 includes

them in the definition of the community.

U.S. AUDIENCE: Can they all still be under this umbrella?

MICHAEL HURLEY: Well, the answer to that is, that is a little bit different because

each of the services has as you rightly point out has their own. There is army intelligence,

air force intelligence, naval intelligence, etc. They are still going to report through their

chains of command, but it is more of the national collectors.

ROBERT TURNER: I was thinking like DIA for example.

MICHAEL HURLEY: DIA.

U.S. AUDIENCE: If each of the individual military branches do not share among them-

selves, and do not share under the umbrella, how will this be successful?

MICHAEL HURLEY: They will share. The question really is, I think, in part who is in

command of them, and did the command arrangements change? There is sharing going

on all the time. There were glitches in it before 9/11, and I think our Commission pointed
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to many of those. But I think that can be overstated. But there is, I think you rightly point

to a problem, and that is this is all rather new. We believe that the creation of a Director of

National Intelligence will sort of impose this unity of effort that was rather lacking before

9/11. Just to cite you one thing that we talk about in our book (9/11 Commission Report).

In December 1998, the Director of Central Intelligence, George Tenant sent a memo to

the, let us call it, the interagency to the intelligence community. In that memo he declared

war on al Qaeda. Now, obviously the Director of Central Intelligence does not declare

war, so I am not saying he usurped the powers of the President. What that really meant

was, he said, for the intelligence community, this is going to be our highest priority.

And yet it kind of showed how, and I do not mean this as a criticism of Mr. Tenant, but

it kind of showed how lacking in authority the Director of Central Intelligence really

was because none of the agencies within the intelligence community did much. It did

not lead, for example, to a doubling of money or resources being spent on the al Qaeda tar-

get. There was no sort of significant change in how they were going about doing their

business. So our view was that we had to make a proposal for a leader, a manager of all

of this that could really make those shifts and shift priorities among the agencies. So we

hope that is what this proposal does.

ROBERT TURNER: Let me pick up at your second question which is, as I understand it,

what we call the unsavory sources problem. Henry Simpson as Secretary of State back in

the late 1920s shut down the code breaking section of the State Department on the theory

that “gentlemen don’t read other people’s mail.” John Foster Dulles said “gentlemen do

read each other’s mail if they have the opportunity and when the national security is at

stake.” Over the years, it is not just the intelligence community, the FBI has had the prob-

lem. You are trying to investigate organized crime. Are you allowed to give money to peo-

ple that could not be choir boys or boy scouts? If all you are allowed to do is give money

to boy scouts, you are either not going to get any information on al Qaeda, or you are

going to be getting pieces of boy scouts coming back in bags, because they are not going

to infiltrate. You are going to have to get people who live in that community, that work,

who are credible in that community. You use the word operative. There are a lot of words

used. One of the telltales, if you ever go into a bar and you meet somebody who speaks

English fluently and looks American and says they were a CIA agent, you can pretty much

be sure you have got yourself a liar because CIA officers, CIA case officers do not refer to

themselves as agents. Agents are the people they run, the foreign nationals they control, or

run, or direct, and in that you know we have officers in the Directorate of Operations, offi-

cers who work with a variety of foreign nationals trying to infiltrate and get information.

Sometimes these people are volunteers, more often they are compensated in some way.

Sometimes it is in our interest to work with someone like Norriega or someone like

Saddam Hussein, we know they are not nice, sometimes we do not know how bad they

are. Sometimes we do not know a lot about them, but in some cases, we also know we

would not want to have them at our house to dinner, but we know that they are in a posi-

tion to either influence something, or get information on something, that may be critical to

our security. And you have to make that decision. I did not get to the pressure that was put

on the CIA during the post–Cold War period. Congress did a lot of harm to the intelli-

gence community. Jim Woolsey has been a friend of mine for 30 some years now, and

he basically was chased out of the CIA because he fought so hard against especially the

Chairman of the House Committee who wanted to cut back on CIA programs, thinking

“hey, the Cold War is over, we do not really need intelligence”. Pat Monihan, whom
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I had a lot of respect for and had a fairly decent relationship with, he introduced a bill in

1995 to terminate the CIA. The idea was the State Department should get us any intelli-

gence we needed. There are a lot of problems. Bob Torricelli was a House member before

he was elected to the Senate. One of his former Hill staff members had gone to the State

Department, and he leaked some fairly sensitive intelligence information that Torricelli

immediately made public. And he accused the CIA of paying money to a Guatemalan

colonel whom he said had been involved in the torture and death of a Marxist terrorist

group leader in Guatemala, who happened to be married to a revolutionary-minded

American lawyer. Torricelli basically told the CIA if you do not agree to put constraints,

to basically set a policy that, except under exceptional circumstances, you won’t pay

money to people that have serious human rights problems, I am going to push through a

law or an amendment that will make you do that. I am told the CIA agreed that they would

toughen up their policy in dealing with these unsavory people. Well, if you have that pol-

icy you do not get much on al Qaeda, because again you do not send choir boys into al

Qaeda meetings. I do not know answer to it. There is a moral issue there. Do we want to

be giving money to bad people around the world? My own sense is the single most impor-

tant reason we wonWorld War II was intelligence. There are a lot of people who can quar-

rel with that. We had a good navy, good air force, and so forth, but I think the decisive

factors were our intelligence breakthroughs, breaking codes, and so forth both in the

Atlantic and the Pacific. Intelligence is tremendously important, and the idea that we can-

not break any china, we cannot do anything, that we cannot deal with anybody we would

not want dating our daughters, or what have you. I think we are going to lose a lot of lives

either not knowing when we get hit, or having to play catch up ball once we do get hit.

(looking at MICHAEL HURLEY) You have got a hundred times more experience in this,

and I will defer if you see it differently, or especially if I have got the facts wrong.

MICHAEL HURLEY: I will just make a quick comment. I agree with Professor

Turner’s analysis. I think perhaps maybe the best and most recent example of this actually

has to do with Afghanistan itself in which during the anti-Soviet jihad there, of course CIA

with other countries actually financed the Afghan Mujahideen that were trying to expel the

Soviets. And a lot of Arabs, foreign fighters, were involved in fighting against the Soviets,

and the remnants were left there after the United States walked away from Afghanistan in

1990. Some of them actually formed into al Qaeda. So that we were supporting them at

one time, and then later on they became a big problem for us. But yes, it is actually rather

an unsavory business at times. So I agree with Professor Turner’s analysis. I do disagree

with a statement you made in your presentation, though. I will try to get it right. I think

you said that the Pike and Church Committees, and I think by extension some of the strict

constraints and handcuffs that were placed on the intelligence community, hurt us in terms

of 9/11, being able to anticipate it. I think what really hurt us on that is that we just, it was

that was a tough nut to crack. Bin Laden and the people around him are clannish and

tribal, and to get a source in there that close or even close to Saddam Hussein in Iraq is

extremely hard to do, and we failed at it. But I doubt, or I would challenge you to find,

any Director of Central Intelligence who turned down a good source because of those

handcuffs or constraints that were placed on them.

ROBERT TURNER: I do not disagree with your comment there. I guess what I was

really saying is a lot of things that came out of that made it harder to get information,

decreased human assets, and so forth. But it may well be in that particular case that, had
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we had ten times the human capability, we still would not have cracked that nut. I do not

disagree with that. One just tidbit of history, Jimmy Carter gets a lot of criticism for his

national security performance, much of the time I am right up there chirping with the

critics, but one of the not well-known aspects of the support for the Mujahidheen was

initially a Carter policy. Actually Carter in his final months, Carter was an interesting

fellow, very moral and decent man, but he, very much like FDR, he did not understand

Leninism, and when the Soviets invaded Afghanistan , which was an obvious target of

opportunity, we had no airlift capability, there was nothing we could do about it, besides

the nukes around, to them, you know, you take it. Carter took that as a personal affront,

his buddy had betrayed him, and in his final weeks in office he cut aid to the Sandinistas

in Nicaragua, started military aid to the Salvadorians, which he had cut on human rights

grounds, and began to support the Mujihadheen, which in the Reagan administration

was increased further, but I think he does deserve some credit for, at least at the end,

recognizing that maybe Leninism was a bigger problem than it had first appeared to be.

Maybe you remember that he went to Notre Dame early on in his administration and said

Americans have an inordinate fear of communism, and I was one of many people who felt

we could have lost the Cold War, if he would have been reelected. That has not changed,

but that is another lecture. But I certainly do not, I did not mean to be saying that specifi-

cally with respect to al Qaeda, but rather the general intelligence community I think was

degraded for a variety of reasons, I think, the culture, we talked about the risk avoidance

culture, I think that was the direct product of a variety of Congressional operations where

they went after individuals in the intelligence community and also did it in the military

after the Beirut bombing, which I think Congress bears a great deal of responsibility for,

if you follow that, that is another debate, but if you are interested, contact me, because

I wrote a book on it, and I coauthored an article with the Commandant of the Marine

Corps at that time on it. But their idea was, we want the head of the Marine to blame this

on after 241 Marines have been already killed. I thought that was outrageous.

MICHAEL HURLEY: Just a preliminary comment on that, this whole question of kind

of dealing with unsavory people in order to get intelligence, and actually use them perhaps

in covert action. I would urge you to read a book called “GhostWars” by Steve Call, with

the editor of theWashington Post, and that book just won the Pulitzer Prize for nonfiction.

It is a fantastic book, and I think that might address your question in part. This is a fasci-

nating read. Professor Mansfield, you cited, I think a federal case concerning the violation

of the Establishment Cause because of U.S. government money that was provided to the

overseas religious school. I think that is very interesting, because this is the problem we

definitely are going to have to be dealing with in the future, because the U.S. government

in its strategy against terrorism has offensive elements, defensive, etc. But also it is trying

to deal with the root causes of terrorism. And sort of lack of education in terrorist sanctua-

ries, and potential terrorist sanctuaries, and in many of these parts of the world, the basic

education is provided via religious schools. I guess we generically call them madrasahs.

And then so the question really is as the U.S. government addresses this, to what extent

can the U.S. government get involved in funding madrasahs perhaps, or some version of

madrasahs, where there is a religious curriculum but also a secular curriculum, which

we would obviously like to promote.

JOHNMANSFIELD: The case I was referring to was a pre-9/11 case. So that was not in

an intense emergency context. And as I said, I would not be surprised if the interpretation
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of the Religion Clause, including the Establishment Clause, that was affected by what is

going on in other areas. As to the funding of religious schools, it may be, I drew this dis-

tinction which seems to me important between cases in which a foreign government has

its policy to maintain certain preference for religion or particular religion, and the United

States comes in and indirectly in some way facilitates that, or assists in that, compared to

the situation in which we do it on our own, it is our decision, and whether the foreign

government permits us to act in the country that way, or we actually go ahead and act in

violation of the laws of this other country. It seems to me that is a crucial distinction that

in terms of the Establishment Clause values we are on much weaker ground where we go

on our own. On the other hand, as I say, that earlier case was a pre-9/11 case, and who

knows, some understanding of the war power, the emergency powers, the power over

foreign relations might come in there now to alter the result.

KEVIN REINHART: If I could just add one remark, I think that the discomfort you feel

ought not to be affected necessarily by the 9/11 concerns, that the way to proceed is to

help the, in this case, Afghan Department of Education develop the system of state

schools, rather than funding madrasahs, which always will be dependent on outside

money of one sort or another. And therefore, kind of be a channel for external influence.

So what is really in our interest is, I think, to develop a centralized state curriculum within

Afghanistan. And that goes for Pakistan as well, of course, because you know Pakistan has

the same problems.

CONSTITUTIONAL LAW ROUNDTABLE

[PARTS II AND III]

PARTICIPANTS:

Kenneth Hurwitz, Senior Associate, US Law and Security Program, Human Rights

First

Dr. H. Wayne Elliott, Col USA JAGC (retired), former Head of the International

Law Department, Judge Advocate General’s School, Charlottesville

Professor John Mansfield, Harvard Law School

Professor Robert Turner, Associate Director, University of Virginia Center for

National Security Law and former counsel, President’s Intelligence Oversight Board

Professor Norman Bay, University of New Mexico Law School and former U.S.

Attorney

Michael Hurley, 9/11 Commission and 9/11 Public Disclosure Project senior staff and

retired career CIA officer

DAVID LINNAN (MODERATOR): The essential question, I think, stated in legal terms

is if you looked at last summer’s cases, the discussion of the executive power and a lack of,

let us say, statutory authority for detentions. Well, there are a variety of drafts that are float-

ing around in Congress that might establish a sort of national security detention statute. But

there are considerable questions about its constitutionality, so we would like to hear the

opinions of the constitutional lawyers on that issue as well as from the religion scholars.

ROBERT TURNER: I think there is a very important distinction, although I agree there

are an awful lot of cases where you cannot draw a line, there are a lot of close cases, but

356 Appendix



I think there is a distinction between external and internal issues, that is to say I think

Congress has a great role to play when we are talking about individual rights of U.S. per-

sons. I think that when you are talking about gathering intelligence in foreign countries

and foreign negotiations and so forth, the President has a great deal of power that is not

supposed to be checked by Congress. So I would personally like to see Congress make

some policy working closely with the President, set down in law some rules consistent

with international law providing, making it clear that the President does have authority

to do whatever Congress thinks is proper in terms of trying detainees and so forth. I think

it is a very important role. I think it would also help improve acceptance within this coun-

try and around the world to have that done through the legal process, and I think Congress

certainly has the power to do so as long as they do not violate a provision of the

Constitution. In the statute, they have the power to make not only rules for the government

of the military, but also to define and punish crimes against the law of nations and so forth.

U.S. AUDIENCE: The concept of the unlimited detention, what about it? Of course there

was always concept of parole, from Guantanamo on parole and next week they are in

battle, so it is a change in the mentality of what soldiers do?

ROBERT TURNER: Well, actually it never did work that well, and that is why they

came to the current system. One thing that is very important and misunderstood, in the

law of armed conflict a prisoner of war is not considered to be a wrongdoer. The history

of war was, centuries ago, when you overcame your enemy, you slaughtered all of the

soldiers. Then somebody said “hey, you know we do not have to kill them. We can sell

them as slaves, or we can keep them as slaves for ourselves”. And it kept moving up, they

played with parole but some of them came back, and so the modern theory is they are not

wrongdoers, they are just soldiers who have the misfortune of falling into the hands of the

enemy, and in return for reciprocal treatment they are warehoused for the duration of the

conflict. Under international law, they have no right to a lawyer, they have no right to be

tried in federal district court, indeed almost nobody mentions it but under the Third

Geneva Convention, if we were to take a real prisoner of war and send him into federal

district court, we would be violating international law because the Third Geneva Conven-

tion provides that prisoners of war may be punished either for crimes committed as detain-

ees (let us say he knifes a guard or another prisoner) or for war crimes committed during

the war. But the trial must be by military tribunal, it cannot be by domestic court, just as

you cannot keep them in a domestic prison or a jail because they are covered by military

law, the law of armed conflict. The idea that when an American is picked up, you either

have to try him or let him go, you cannot detain him. But that misses the theory of

the law of armed conflict, that they are military detainees, and the argument for giving

terrorists greater rights than we would give our own soldiers or lawful enemy combatants,

strikes me as being a stretch. You are not punishing them, you are warehousing them for

the duration of the conflict as agreed by the entire world community, and I am not sure

there is a single treaty out that has more parties than the Geneva Conventions. They are

accepted by virtually every state. The question is when you hold them, are you punishing

them, or are you simply detaining them as the law of armed conflict normally would

prescribe?

WAYNE ELLIOTT: One of the complaints about all of this has been how do you

determine when the war against terrorism is over. That issue has been around a while.

Appendix 357



Maybe 20 or 25 years ago, we had a problem with Puerto Rican terrorists. There was a law

review article written then by Professor Alfred Rubin, in which he suggested that, well,

maybe the solution to this problem is we try them, but continue to hold them after they

are tried, and hold them until somehow or another there is no more problem with Puerto

Rican terrorism, and we will just hold them indefinitely. That was 25 years ago. I guess

now of course it is more of a real world problem for us. Just as a follow-up to the whole

panel this morning, one thing that has always kind of bothered me about all these debates,

about where we are going or what to do about terrorism. Put yourself back just after

September 11, 2001. You go in the airport, and you find a 17-year old national guardsman

standing there with an M-16, and people might kind of worry a little bit, but they were not

too concerned about it. I do not understand why we would accept that, but be concerned

about the possibility of having a 45-year old professional soldier, a full colonel, sit in

judgment of the people that started the whole process in the first place. There just seems

to be an inconsistency there. I think we ought to trust the people in the military to do what

they are trained to do, and that is fight the war and sit on these commissions and try people

as we have done it for the last couple of hundred years for war crimes.

ROBERT TURNER: I have to add on that, because it is such an important point. I served

in the military, but I have been out for 30 some odd years and was never professional. But

I do work with them a lot. Our law school is right next door to the United States Army’s

JAG School. I taught at the Naval War College, and I am on their International Law

Advisory Committee, and a lot of the senior JAG officers in fact are former students, a

number of them are. Jane Dalton, a former legal counsel to the Chairman of the Joint

Chiefs, was one of my best students. These are outstanding people, they are conscientious

people, and just as military doctors think of themselves as doctors and then officers, look

at the way those assigned to defend the Guantanamo people are acting sending in amicus

briefs in a very vigorous defense. I would trust them to defend me. The idea that they are

good enough to defend American troops accused of heinous crimes, but not good enough

to defend terrorists, strikes me as an insult to our military because one of the things that

really surprised me as I started dealing with JAG officers, it is very easy to say “hey, a

lawyer should make a lot of money in the private sector”. These guys who settle for mili-

tary wages could not find a job somewhere else. Some of the smartest and most able

international lawyers that I have found are wearing military uniforms or are retired from

having worn military uniforms for, how many years were you in [directing to WAYNE

ELLIOTT]?—22 years. They are very good, and they are not going to allow anything to

be whitewashed, nor is Griffin Bell, and that review panel, remember we have got a

review panel, the Chief Justice of Rhode Island, the former Attorney General of Pennsyl-

vania, Griffin Bell, a former Circuit Court of Appeals Judge, and U.S. Attorney General.

They have an absolute right to toss out a case, to remand under any grounds they want,

or to affirm it. They cannot increase the punishment, but this is not a kangaroo court situa-

tion. Nobody would have put Griffin Bell on that review panel if they were expecting this

to be a kangaroo court, and most of the officers that have been involved in the GITMO

process have been friends of mine in one capacity or another, and they are the cream of

the crop of the military. These people are going to do a hell of a good job.

JOHNMANSFIELD: I would like to make two comments. One of the disturbing aspects

of the whole story here is the lack of clarity that the Administration has put forward with

regard to whether people are being detained because they have done something wrong,
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criminal, violation of the law of war, or some other part of the law of crime, ordinary

crimes, or they are being detained for some other reason? Among those other reasons

could be that they are enemy combatants whom we do not want to let go back to the battle-

field and carry on the struggle. There is no implication of wrongfulness in that respect, or

other examples of detention with no implication of wrongfulness. Say like somebody with

an infectious disease, or somebody who is insane and a danger to himself and others. So in

our law, there has been a very clear distinction, and the distinction is which path you are

going to go down, and this is very clear, and it has to be made soon, and it has to be made

promptly. So that the policeman who arrests somebody or detains somebody has to bring

that person before a magistrate for this matter to be decided, which path you are going to

go down. In the case of not only the people in Guantanamo, people being detained in Iraq,

or people being detained in the United States here 2 or 3 years after 9/11, in many of these

cases, we still do not know the answer to that. So refusal to take a position about that

matter which is so crucial in our constitutional law, whether the ordinary criminal process

is to go into operation or some other reason for detention is put forward, they have

managed to avoid that. The other point that I want to make is this. I do not believe under

the Constitution, taking into account the Fourth Amendment and the Fifth Amendment,

though it is somehow suggested often in the media, that there is any constitutional basis

for detaining somebody in order to get information. There is simply no opening for that

there, and that is where the arrest of many people under the material witness statute

shortly after 9/11 was an abuse of power there, because the material witness statutes

authorize you to detain a witness not to get information, but in order so that the witness

would be available for the trial. The purpose of the detention is to make sure that he is

there, he is around for the trial, not to put him under circumstances in which his will be

affected, and he will then provide information that he would not otherwise provide. But

I find it very widespread this idea, well of course you can detain people for the purpose

of getting information. Now I do not know that much about the law of war or the Geneva

Conventions, but I understand that even prisoners of war are not supposed to be detained

in order to get information out of them. They need to be detained to prevent them from

going back to the armed forces of the enemy. So anyway, those are two thoughts that

I wait for further light on from other members of the panel.

NORMAN BAY: I do not know if I can cast light on that question, but I wanted to return

to David’s initial question, which I think is a great one. He asked, what about the consti-

tutionality at some sort of national security detention act? I would say generally that there

are going to be two questions that a court will have to answer. The first question is because

we have a constitution that provides for limited powers. The government can only act if

there is some enumerated power that it is relying upon. The first question is going to be

does Congress have the constitutional power to pass this law? Most of the powers are

found in Article 1 Section 8. The second question is going to be, even if Congress has that

power, does that law violate some other constitutional right generally found in the Bill of

Rights, right? Is there some right that the individual has that is being violated if this law is

applied to the individual? So that is going to be the general constitutional framework when

examining that kind of law. But let me share with you possible legislation in this area and

get your views on it. Let us say that Congress considers a law in which if there is an inva-

sion of the United States, or an insurrection, or a declaration of war by Congress, and the

President makes a finding that one of those three conditions has occurred where the law

would then give the President the power to detain any citizen, a U.S. citizen in the United
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States, if there is “reasonable grounds to believe that such person probably will engage, in

or probably will conspire with others to engage in, acts of sabotage.” What do you think of

that law? A law that would give the President that kind of power if those conditions were

met, and the President makes the requisite findings? I think most of us would be very, very

concerned. The thought is why should the President have the power to detain an individual

based on the fear, the reasonable belief that this person probably will do something in the

future? Indeed, it violates a precept in a criminal law that you do not punish people for

thoughts. Why? Well, among other reasons, that individual might repent and relent. You

have no way of knowing whether thoughts will translate into action. And yet the question

I asked you is really an unfair one. Because as it turns out that was a law passed by

Congress. That was a law passed by Congress in 1950. It was called the Internal Security

Detention Act, and it was passed by Congress during the height of the Cold War. Twenty

years later Congress saw fit to repeal that law in the Non-Detention Act of 1970. But that

does give you some historical perspective on the kinds of measures that have been consid-

ered in the past, even measures which now in a time where we do not have that particular

fear relating to the Cold War. We might be hesitant to want such a law on the books, or to

give the President that kind of power. Now that law was never challenged, because it was

never put into effect, no one was ever detained under it. There is however, as David

pointed out, an attempt now to pass laws that would allow for national security-type deten-

tions. I see that on March 3, a law was introduced in the House called the Detention of

Enemy Combatants Act. This Act would directly apply in a case like Padilla, and would,

if the President made the appropriate findings, allow Padilla to be detained.

ROBERT TURNER: Let me pick up the two things, one on this. There is a great deal of

misunderstanding, I think, about the Steel Seizure case. In Goldwater v. Carter, the

Taiwan Treaty case, a plurality of the Court, including the current Chief Justice and

Burger, the past Chief Justice, drew a big distinction between internal and external cases.

Steel Seizure was a Fifth Amendment case. It was the taking of property, private property

without due process of law, and for that the President needed approval of Congress. The

Taiwan Treaty case was an external case involving meaning of a foreign treaty, and what

I was talking about in my talk was foreign intelligence. What I would like to see Congress

do is through its very clear power to make rules for the government of the Armed Forces,

which includes, that is where the Articles of War, the Uniform Code of Military Justice

came from. They could set up a process, consistent with international law, by which the

President could detain enemy combatants for the duration of the war. Under international

law that is a right, it presumably is a right implicit in the President’s power, as Com-

mander in Chief. That power has some content that comes from international law, and that

includes the right to detain combatants without charging them and hold them for the dura-

tion of the war, or to decide in the case of this 15-year-old drummer boy who is really no

threat, send him home to his Mom. In other words, discretion is allowed, and further you

can hold him for 2 years and then decide “hey, we have got good enough evidence now, he

committed a war crime”. You know, 6 years ago, there was no statute of limitations on

war crimes, so then you put him into your judicial process, but Congress would set up

the process with the procedural protections and so forth, just as they did in the Uniform

Code of Military Justice, and I do not see that as being a problem. But if we are talking

about laws authorizing the President to act against U.S. persons, U.S. citizens, permanent

residents, aliens and the like, it is going to have to, I think, comply with the Constitution

and Bill of Rights. I do not think that Congress can even during time of war deprive
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Americans of their rights. Now what constitutes a reasonable search certainly can vary

when there is a threat to the nation’s security or something like that. Making that judgment

of whether given a threat of terrorism a certain search is reasonable or not, it is certainly a

valid factor, but I do not think again we should sacrifice the Bill of Rights on the war on

terrorism. I think that is important.

KENNETH HURWITZ: A couple of quick comments, and one of them I am sorry that

to have to repeat, but I think is very important to really stress this point about what the

Supreme Court has understood this war to be, and because a lot of the issue is that this

metaphor of the war on terror, the question is coming up. Well, how do we know when

it’s over? It is obviously never going to be over. And that is the thing the Administration

and many supporters simply do not have the courage to tell people, because they are

saying, they cannot bring themselves to say we have got a problem, and we cannot solve

the problem, we can control the problem but we cannot solve the problem. The other point

I wanted to stress is that, just to draw that out, the point is if you use the understanding of

the war as being the war within the territory that was fought in Afghanistan or in the case

of Iraq, then you have a much clearer understanding of who is who, what is what, when is,

when the war is over, when the war is not over, what regime applies. This was a very

important part of O’Connor’s opinion, and she goes out of her way to say so far, as far

as we can tell, the traditional understanding of the war on this is something that works.

If we find in a future occasion that it is no longer viable, then we can address it there.

But she makes it very clear that for the time being the war is not a war on terror, it was

a war on Afghanistan in the Hamdi case, and presumably it would be a war in Iraq if it

were dealing with the Iraqi situation. Professor Mansfield mentioned the point about

detaining somebody for the purpose of interrogation. Another thing, the Hamdi opinion

is turning out to be really my favorite. She makes it very clear. You simply cannot detain

somebody solely for the purpose of interrogation. The Administration has set up, for

example in Guantanamo, these combatant status review tribunals in which they have said

well, because we did not give them the Geneva hearings at the time and because the

Hamdi decision says we should have given them some kind of hearing on the battlefield,

we will give them one 3 years later and allow them to try to persuade us that they are

not really enemy combatants. Of course, we won’t give them any of the evidence that

we used to conclude that they are. But the standards, even in their rules that they say we

will then use, and they have another form called the administrative review boards which

is largely similar. If someone is no longer a danger, or put it the other way, if someone

continues to be a danger, we will decide he can continue to be held, or and it is an or, if

he has continuing intelligence value, we will continue to hold him. That is a violation of

international law, and although the Hamdi decision really dealt with the U.S. citizen and

so it is not on 100 percent all fours with that, it seems very clearly a violation of the

principle that Justice O’Connor was putting in that position about interrogation.

ROBERT TURNER: I think that is a key point. I think you are wrong, you may be right,

but I think you are wrong. I think the legal basis for holding them is they are enemy com-

batants. I think there is discretion to decide, as I said earlier, you can send the little 14-year

old drummer boy home and decide to keep somebody else. Once you have a legal right to

hold him it is perfectly reasonable to say, in making the decision on whether or not to hold

him, the fact that he may have intelligence value, you did not have arrest him because he

has intelligence value. You warehoused him, or you apprehended him, or are keeping him
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because he is an enemy combatant, and that is all you need. But after that, you also have a

right to send him home or send him back to his country, and in the decision of whether to

let him go or not things like does he have intelligence value, you are then at a discretionary

situation, you have a legal right to hold him, you also have the option of letting him go.

LAW OF ARMED CONFLICT AND INTERNATIONAL LAW: OPERATIONAL LAW PANEL

[PART V]

Participants:

Dean Hikmahanto Juwana, University of Indonesia Faculty of Law

Dr. Dino Kritsiotis, University of Michigan Law School & University of Nottingham,

Faculty of Law, UK

Professor George Walker, Wake Forest Law School

Professor Kevin Govern, Lt Col USA JAGC (retired), Former USMA at West Point

Dept of Law

Rabbi Jonathan Crane, University of Toronto Dept for the Study of Religion, Canada

U.S. AUDIENCE: In terms of psychology, they call it an external locus of control, which

means that you feel like you do not have any internal control, which is how most terrorists

or terrorist sympathizers feel, meaning they do not have any way to express their griev-

ances. And the forum that they are getting, they feel is inadequate. In reference to policy,

law, or intelligence, how can we give them that meaningful forum and at the same time

combat the hijacking of the sharia or fiqh, which is their law or jurisprudence, by extrem-

ists who always evoke Allah in the name of their cause for their people?

DINO KRITSIOTIS:Well, it seems to me that the debate that we seem to be having can

be characterized in two levels. The one level is the technical level, which most of us have

been talking about today in terms of what is the law. How do we form the law; what are

rules of engagement; how do the bodies of law relate to one another? I think your question

is addressed at a much higher level, and probably a more important level, which is that this

is all quite meaningless if we are not actually communicating in the same language, and

my view is that these conventions, the Geneva Conventions, have a proud ownership.

They are the most recognized treaties in all of international law, and they actually happen

to be the oldest branch of international law. It has always struck me as quite ironic that one

of the first eras where nations came together was in a treaty forum to decide how they

would kill and not kill each other’s nationals. How do you kill kindly? And that is what

these conventions are, they are a testament to the natural reality of warfare. They take

warfare as a starting point, and it seems to me that the reason why they are there is pre-

cisely because they accept the psychology of warfare. They accept that in the heat of the

battlefield people are going to tend to take certain decisions that they otherwise would

not have taken, and, in a way, what these conventions try and do, to my mind, is they

try and take away a lot of that temptation. They allow certain acts in the name of military

necessity, but they also disallow certain acts categorically, and while you may read these

conventions, in fact my students at Michigan have thought that the conventions are trying

to choreograph warfare, every step and movement is neatly depicted in the script of the

conventions, and I won’t give you there is a certain quaintness about them, particularly

362 Appendix



the language that is used. But I think that the idea is to effectively preempt moral wrongs

on the battlefield, and I am not sure that that message would be lost on al Qaeda or

Taliban. They will certainly turn around one day and say, “wait a minute, they are not

torturing individuals as the opposing side”. Now maybe this an element of my naiveté,

but I think we cannot even get to that debate if we are still arguing whether or not the

conventions apply, when they should be applied.

GEORGE WALKER: Well let me just comment that one of the things as I have worked

on this model, and is incomplete, is the idea as I mention in my paper. First of all, we are

talking about law, it is a much more complicated process than that. That is one of the func-

tions really of this day, we have here because it has to do with, it mentions money, it has to

do with law, and it also has to do with faith; that is the Islamic faith and so forth. I think

Myers McDougall, and some of his followers at Yale, have worked out a complicated

model on that, that I am trying to figure out how to plug into this. That is one aspect of

it. Another aspect of it, is the factoral approach that I would put as a subset under my

analysis for these six principles. That is the idea that national law, I mean looking at the

sharia not as a law of faith but as a national law, would also be inputted as much as in a

since our system of law or systems of law in the United States. Now that is not a complete

answer, but that is something I am working on right now.

KEVIN GOVERN:When I was looking at violent conflict and instability trying to figure

out some of these factors, there was a good quote by a fellow by the name of Steven Metz.

Some of you may have read some of what he has written. He said that conflict is chaotic,

confusing, and messy. Internal and expansionistic conflicts have to do with the selection

and control over the leverage points of the social contact, and the dependency structure

and the priority of the target is dependent upon its value to the other side. So as we antici-

pate that there are emerging threats or emerging instabilities, we have to use whether it is

that OODA loop I talked about, or some other process, to get ahead of the power curve. To

get ahead of where the crisis is, to use economic, political military aspects in order to be

able to either keep stability, build stability, or counter a threat when we have figured out

that it is a problem too late to solve it otherwise. So part of this is anticipating far off in

advance and not reacting to crises around the world.

U.S. AUDIENCE: I think it is a danger to use this kind of thing. It becomes a way we

memorize something to try to plan every action. When I looked at your graph this way,

this way, this way. It is that kind of thing that gives us the lack of preparation in which

we dropped a type of food that no one in Afghanistan would eat, and also written in a

language that no one could read. I think that if we try to follow these steps without trying

to imagine ourselves as being somewhat other than American is what gets us into a lot of

problems. I think if perhaps America could quit thinking of ourselves as the sun and trying

to pretend that we are just a planet revolving around it, that would help us a lot. I went to a

talk we had here the other day with international law professors, and we were talking

about the fact that still most of our dealings with the UN General Assembly, other coun-

tries. The fact that we tried to go forward in the United Nations without agreement

amongst other groups when we have the temerity to not pay our dues. We talked Britain

into going in with us, and then do not allow them to participate in the rebuilding contracts

until after we are forced to by the outcry of other countries. I think that is the problem we

are having ahead of time, and we need to think more about how do I try to avoid these.
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Sometimes I am afraid it feels like we are parsing so many things of how to try to deal

with it after the fact, rather than trying to avoid getting into it to begin with.

KEVIN GOVERN: I fear that I may have oversimplified things, or perhaps made them

too complex by putting these various diagrams up there. Let me give you a quick story

of ground truth. In the aftermath of the first Gulf War I personally, along with a number

of other individuals, was planning logistic supplies in order to be able to feed over a

million Kurds in Northern Iraq and Southern Turkey. And it was critical that we got the

information as quickly as possible in order to get the right supplies, the right things to

the right destinations with a limited number of assets because over 400 people a day were

dying of dysentery or other forms of disease. So, that even back in that example of some

14 years ago, is an example of where military forces can and do the right thing. Now we

cannot do this without having a lot of assistance. We had a lot of great nongovernmental

organizations, private volunteer organizations from around the world, the support. Your

cautionary note is very important we cannot think of ourselves in a law-centered universe,

that everything is about the law. Nor for that matter does the sun, the moon, the stars,

revolve around the United States. However, there are ways in which we can prevent

things from falling through the cracks by having established methodologies. And there

are times when an established military methodology may be foreign. It may be alien to a

nongovernmental organization or another bureaucracy in the government that does not

have military expertise. Which is why it is important you have dialog between those

different agencies and aspects and to come to a common approach, or at least understand

the differences such that you are not working at odds with each other.

MODERATOR: Do we sometimes have so many charts and structures that when we are

faced with something totally different, in our country have a tough time adjusting and

applying maybe not necessarily doctrine but, wait a minute, this situation is different,

and we need to adjust and maybe not go by what we have established as “this is our

doctrine”? The rules of engagement, for example, as you know, say in the Balkans comes

from European Command, and then you follow those things, but then you see things that

you must adjust if you can, but you cannot within certain military doctrine. Do you all feel

sometimes, not only in our country but other countries, when you set too many doctrines

down it is hard when these changing things happen to adjust to them?

GEORGE WALKER: Well, I speak primarily from a naval perspective. I am a former

naval officer. And I think that I go back, to what I recall in giving a lecture like this a num-

ber of years ago that we talked about rules of engagement but when it got down to it; the

primary rule in the Navy at least, and I think everywhere, is first defend your force; defend

your ship; defend your unit. And I think that an intelligent commander is going to take a

look at these rules and know where, if you will, the fences really are and exercise initia-

tive. At least that has been the training, I think, of naval officers and I think marines.

I am a sea service person so I cannot speak for the Army or the Air Force, but I think that

that is true. But I do think we get caught up in our own webs of complexity. And that may

be a failing of this type of analysis that I am thinking about.

DINO KRITSIOTIS: I speak as a noncombatant, and my view is that a large part of this

is persuasion. It is not so much what the military get up to. It is more the tone that is set by

political leaderships. Particularly those who are keen on initiating a prolonged set of
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hostilities. And I think that one of the most telling validations of international law

occurred on September 11th. After the towers came down the Security Council, in a way

that it had never been galvanized before, was moved into action, and I have very rarely

seen a dissent free United Nations. And that to my mind said something really important,

it said that international law needs to be taken seriously by governments, because it is

precisely that language that is used to persuade others about the rights and wrongs of what

we do, whether or not it occurs on the battlefield or off it.

KEVIN REINHART: I just wanted to sort of confirm what our last speaker just said, and

take off from a remark by Professor Walker. It turns out that, in fact, it is not as if the

terrorists are uninterested in these issues. They have their own Alberto Gonzaleses and

their own views, who as part of the training at al Qaeda that explain why, despite the intu-

ition, the moral intuition, that most people have that you should not kill noncombatants

and so on, that does not apply. And so, just as we have had justifications for things that

have happened in Iraq and that have happened afterwards, or happened in Afghanistan,

happened at Guantanamo and so on, that explain why our moral intuitions do not apply.

It is exactly that, that the terrorists did in the training camps in Afghanistan and continue

to circulate. There is an extensive body, that means hundreds and hundreds and hundreds

of pages, in captured documents and in hard drives and so on that are precisely about

thinking through the rules of engagement. And questions, of course, Osama declared that

it is okay to kill Americans, and distinctions between American civilians and noncivilians

do not matter and so on. But that actually then had be backed up by argument and then

discussions about, for example, can you kill Muslims in the process? The car bomb, there

has been considerable discussion about the car bombs in Iraq that are done by this kind of

franchise operation of al Qaeda which everyone knows are going to kill only Iraqi civil-

ians, the majority of whom are Muslims. This is discussed. So it seems to me that there

are moral intuitions or there are instantiated beliefs that are a result of this international

law that have to be countered, and if we say international law does not matter, and the

terrorists say international law does not matter, then it seems to me we are sort of in a

formal swear off. It is particularly important for us, it seems to me, to defend international

law and that gives us, that plays into the intuition that most people have, even those who

are opposed to our policies. So I would second Professor Kritsiotis and Professor Walker’s

presentations, but suggest that that extends even to those that are, that we see as, ignoring

international law.

DINO KRITSIOTIS: I mean I may be wrong in this, but if the Geneva Conventions did

not apply on September 11th, it was a legal impossibility for al Qaeda to have committed a

war crime. You can only commit a crime if you have a war or an armed conflict going on.

So I think the Bush administration needs to make its calculations quite clear, but it has to

take the rough with the smooth in the game of Russian Roulette it is playing with the con-

ventions. The other point I want to make is to actually look at some of the statements that

have been put out by al Qaeda in connection with events after September 11th. And it is

interesting to me that some of the logic and legal argument that is put forward by govern-

ments, or has been put forward by governments, is actually repeated and replayed in some

of what al Qaeda is saying. I was interested to note what Professor Walker said about the

Gas Protocol of 1925 where Western governments, including the United States, upon

signing basically said that they will consider themselves bound by the Gas Protocol, until

or unless another state uses gas against them, then they will use gas against others. And in
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a newspaper interview with a Pakistani newspaper actually, with Dawn, in November

2001, Osama bin Laden actually, when asked the question about nuclear weapons, did

he have them, his response was well if we do have them, do not worry, we are only going

to use them if they are used against us. So the rationales that have accompanied legal

argument in international humanitarian law for decades are now being played back to

governments, and I think that that is decidedly troubling.

GEORGE WALKER: Two points, number one I was referring to Roosevelt’s statement

during World War II. The United States did not ratify the Gas Protocol until 1972, but it

was basically that sort of, if you will, maybe a customary rule that he was referring to.

Number two, is that assuming no, I would assume that maybe no war existed. If we

assume that, does not so-called universal criminality apply? For example, genocide, as

one, would it be a stretch, to say that bin Laden’s point, his statements were genocidal

in nature? But if terrorism itself is the new universal crime, as I think most would agree

to today, can you not then apprehend those folks on that basis the same as piracy?

DINO KRITSIOTIS: Crimes against humanity.

GEORGE WALKER: Yes.Crimes against humanity as opposed to war crimes, which

can occur only during armed conflict.

U.S. AUDIENCE: Lieutenant Colonel Govern, the My Lai incident created the so-called

Law of War Program in the military, primarily the Army, participated in for years. Since

the last, this present conflict in Iraq, and going back to what Mr. Hurwitz said about the

present Administration sort of using a cafeteria approach toward picking and choosing

what part of the Geneva Conventions will be applicable, instead of taking it as a lump

sum approach as taught in the Law of War program. Where is that program now, and what

do you teach at West Point?

KEVIN GOVERN: Just as all my comments are caveated by the principle that I do not

necessarily represent the principles, or the thoughts, or the policies of the United States

Department of Defense, West Point, or, for that matter, the United States Army. I can

comment on things from personal experience and personal observation. Law of armed

conflict training had gone on quite some time prior to Lieutenant Calley having been

involved in the abuses at Vietnam. It was incredible that he had never received any train-

ing. But it has been revitalized and reinvigorated after that time frame. It is an integral part

of what we do at West Point, for those who go through officer candidate school, at Fort

Bragg or elsewhere in career services, as well as the reserve officer training corps pro-

grams at USC, or any other school across the nation. Every soldier, sailor, airmen, or

marine, before they ever graduate boot camp of whatever variety, always, always receives

law of armed conflict training. If they say something to the contrary, it simply is not the

case. The state of training is high, and it is particularly good when a unit is activated, or

is alerted that it is going to go off on a deployment. Very careful training, not just to have

a lawyer get up and talk for 10–15 minutes about generalized principles, but to go through

situational training exercises. As the Judge’s, our moderator’s, unit had gone to Bosnia, or

rather to Kosovo, very elaborate training was orchestrated to make sure that the threats

that they would encounter would be put into that training, and then the appropriate

response would be back briefed to them, if they had inadvertently or intentionally violated
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the law of armed conflict in that training scenario. Investigations are careful and thorough,

but the key is really to not make everybody scared of the law, or fearful that they are going

to get whacked upside the head because they have done something wrong. It is to be con-

fident that the law will protect the rights of humanity and the rights of citizens. I cannot

really comment on U.S. policy with regards to Geneva Conventions.

U.S. AUDIENCE: The law of armed conflict at West Point or in these other places as you

say. It appears now that the application has led to symposia like this talking about torture

and similar matters. I mean the application of the law of war as we knew it prior to 9/11,

now seems to be somewhat different.

KEVIN GOVERN: The abuses at Abu Gharib and elsewhere, sir, have been universally

condemned by the U.S. Government, the U.S. administration and by others. I can say that

the training for troops, factors in the things that they need to do, they need to know. For

instance, this summer I am going to be doing situational training with cadets so that they

understand how to deal with civilians on the battlefield. How can you create that training

in part of what they do in the course of them going along. I cannot comment on ongoing

investigations of which there are a number to still look at the Abu Gharib and other inci-

dents. When the dust settles from that, I think we will all know a little better on how we

might need to adjust, not just national policy, but also the training to ensure that future

abuses do not take place.

U.S. AUDIENCE: One thing that has run through this discussion so far, if Rabbi Crane

would comment on this, is the asymmetric nature of this conflict. We are talking about

something very close to holy war here. We have spent a lot of time discussing our law

and how we are trying to adopt and adapt our law to this unique situation. And I hope

I am not misunderstanding the law, if there is a law, that our opponents, and I am not

talking about Muslims generally, I know that they do adhere to a moral law, but the al

Qaeda apparently does not. They seem to be motivated by practicality or expediency.

And the history of holy war beginning biblically, at least as I understand, with Joshua

and Jericho implementing the ban, is one that you define your enemy in battle as those

who believe differently than you do, not by whether they wear a uniform, not by any other

criteria that we use, but what they believe. And that is the difficulty I think we have today

is dealing with that. The last time I think we dealt with it was when we attacked Okinawa,

and we had the kamikazi pilots. They had the same problem we have with suicide bombers

today. We are dealing with an enemy that thinks fundamentally differently than we do.

I do not think that, unfortunately, our adherence to the law is going to change their way

of seeing things. I am afraid the real enemy that we are dealing with can only be dealt with

force, unfortunately.

JONATHAN CRANE: I think that it is really important to pay attention to the rhetoric

coming from terrorist groups, whether they are framing it as a holy war or as a different

kind of struggle. Their perspective of whatever pursuits they are pursuing. It is really

important for us to be able to assess what our response ought to be, because we are all

concerned about certain levels of proportionality. The discussion today has been around

how extraordinary the war, the so-called war on terror, is and how it is pushing the legal,

military, and ethical envelopes for us. And because of its extraordinary nature, we find

ourselves creating exceptions for ourselves, bending the rules of war, bending our normal
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understanding of what is moral behavior in conflict situations. And this is extraordinarily

troubling for us, because the longer this endures, and the longer we exist and sustain a

culture of exceptionality, what we normally understand to be moral grounding and moral

behavior and law abiding behavior becomes blurred. Because we want our soldiers and

our leaders and our religions to justify and behave in superogatory ways. Above the letter

of the law, so as to protect ourselves to protect our securities and our civil liberties. But

this is morally untenable in the long run, because it will fundamentally shift our moral

foundations of what we understand to be law abiding behavior or moral behavior. And

I think that is why this conversation is so important. It is because we are beginning to feel

ourselves, just in the last 4 years, to feel out the ground, the moral ground beneath our-

selves beginning to shake. And we are scared, I think legitimately so, of turning into our

enemies. And we have seen glimpses of that in certain operations around the world, not

so far from here even. So, your question is very important, and I think that we need to

continue to revisit it, particularly as this so-called war on terror, as we have all acknowl-

edged today, does not have a definite clearly defined end point. We do not know what

success means. And until we can define what success means, I think we are going to be

in difficult times.

GEORGE WALKER: I am going to respond as a lawyer. I am going to respond by

saying that I think that first of all, there are certain concepts in the law such as necessity,

proportionality, the doctrine, the separate doctrine of necessity and so forth. All of those

may have different standards, different meanings depending on whether one is dealing

with a self-defense situation, with a law of war situation, or maybe a defense against

terrorists. Remember, at one time, the idea of self-defense was invoked against pirates.

Do we not have a sort of universal type of folks similar to pirates? I think another thing

is we are relearning in the sense of revisiting old concepts in the law. At one time, as

you know, pirates were strung out along the coasts of this area where we are now all the

way to Latin America. The Royal Navy and to a certain extent the United States Navy

cleaned them out. The same thing is true about slavery. Which still, unfortunately, exists

in the world today. And some of those concepts that have been long since gone, may be

coming back. For example, there is law, much of it, but there is law that has approved

the idea of intervening in certain areas. Cleaning out nests of pirates. They do not levitate

and they have to go home to a home base somewhere. Well, can you go in and clean them

out when the sovereign power, in this case Colonial Spain and Cuba, could not do so? The

few cases I found say the answer is yes. Could you not then, perhaps, go in and clean out

terrorists in a similar situation? Well, law by analogy might suggest the answer is yes to

that too. And I just simply say there are new ideas and the use of old concepts, I think,

I am a little more confident, I guess, as a lawyer.

DINO KRITSIOTIS: My understanding is that the Geneva Conventions are not “a la

carte”. They specify certain obligations, which have to be followed. There are some parts

of the Geneva Conventions that entitle or empower states to act in certain ways. And we

have seen that with regard to the occupation of Iraq where the United States followed

the essential structure of the Fourth Geneva Convention and the 1907 Hague Regulations.

But I think, technically speaking, you have to come up with some kind of overwhelming

argument to say you are no longer bound by the compulsory law that is there. I think,

try as it has, the Bush administration has not been as successful as it might have, at least

with me. Number two, I think it does actually matter, compliance, for another reason.
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Not so much in terms of the technical position of these Conventions, but the proof that

compliance matters, to me, is demonstrated in the fact that the world outcry has now

moved from what happened on September 11th, to what is happening in Guantanamo

and what has been happening at Abu Gharib. It seems to me that, if one reads international

law and reads these conventions, one can actually decipher/understand/basically compre-

hend why that outcry is the way it is.

HIKMAHANTO JUWANA: Well, one thing from the, this is from the Indonesian

perspective. After 9/11, probably, some Indonesians felt that they could relate to, what

you call here, the Islamic extremists. Now, of course this picture has changed in recent

years. Why has it changed? Because firstly, Indonesia itself is a victim of terrorist attacks.

Secondly, terrorist means have been used by an insurgent movement within Indonesia. One

of the questions that we are confronted with, is, for example, like in the U.S. military, our

military, would want to assert their force. But the question is, many people because of

the awareness of human rights, they tend to say that this may contravene human rights.

So the problem of the military applying full force like the previous “authoritarian”

government does not exist anymore. So this is the problem that also confronts Indonesia,

whether you want to use force to eradicate terrorists or, of course, comply with the laws

and then the question, of course, if you preserve human rights, whether this thing kind of

makes the use of force not sufficient. So this is the problem that I think we are facing,

and again as mentioned by previous speakers, this is something that I think our community,

the international community has to face on the new challenges of these terrorist issues

U.S. AUDIENCE: The way it has appeared to me over the past however many decades is

that we seem in the United States to be moving away from a true freedom of religion back-

ground in terms of having lawsuits about prayer in schools, the Ten Commandments being

put in a governmental building. We seem to have moved to a belief that it is Christianity or

Atheism, and we Christians do not seem to recognize that there are other religions. We

seem to discount those, and I am afraid that around the world that lack of respect for the

religions of other countries, our ueber-consumerism, the fact that we do not want to

become global citizens, join the Kyoto Protocol. All these types of things, I am afraid, that

have made us targets. And I think that people who say after 9/11, why do they hate us? It is

a very naı̈ve viewpoint without looking in the mirror to see that, perhaps in some ways, we

are causing some of the enmity around the world to be directed toward us, and perhaps if

we could consider that maybe there are some things we could change about our own

behavior, perhaps that would, maybe change the view other countries toward us.

KEVIN GOVERN: One of the things that has transpired since 9/11 is more high school

students and college students than ever before are studying about Islam, because they

are wondering why is it that a religion purportedly would support actions that Osama

bin Laden claims. They will find out that he has no authority to issue a fatwa. He has no

authority under Islam. They find out that is a peaceable religion. It is a religion that is

founded on peace and submission to Allah. So, sometimes the media will present an image

such that it is Christianity or Atheism. But perhaps we, in fact, have moved, if we talk to

our kids, talk to teenagers, talk to other individuals that really there is an underlying but

unspoken movement, to try and come to a greater understanding. Maybe to find that there

are more similarities than differences. It is one man’s viewpoint, but I try to be part of the

solution and part of what I teach is talking about world events, talking world religions,
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specifically talking about the world of Islam and how that law and religion are intertwined

in much of the world, in one-sixth of the world.

GEORGE WALKER: I just was saying the CNN effect. That one of the problems we

have got out there is instantaneous worldwide communications via two media. Number

one is television, exactly as we had linkups between here and Indonesia today, and num-

ber two is the internet. And I think that, unfortunately, there is some stuff on the internet

that I send away on my spam catcher that, you know, is not very flattering if it is perceived

as coming from the United States. I do not know where it comes from, but you know. And

I think that that is another factor.

LEGAL RESPONSIBILITY AND NATIONAL VIEWS PANEL

[PART VI]

Participants:

Miriam J. Aukerman, Western Michigan Legal Services, former consultant to the

Open Society Institute

Professor David Linnan, University of South Carolina School of Law

Professor Carl Evans, University of South Carolina Dept of Religion

MODERATOR: I will ask an initial question/comment that draws, I think, on the remarks

made by all three of our panelists. But I think you will share my view that this final panel

has provoked a lot of questions, hopefully for all of us, so I then will open the floor for

questions or comments from the audience. I would like to start by asking a some what

rhetorical question that relates really more to the remarks that David and Miriam made,

and then make a broader comment/question that relates more to something that everyone

talked about. The first question that I would ask, which is framed in the form of a question,

as Alex Trebeck would say, but it is more a comment. With regard to the distinction

between truth and reconciliation commissions and criminal prosecutions, whether the

crimes that we are talking about, particularly when we are thinking about mass atrocities,

are in the domain of the domestic law of the state were they occurred, or whether they

are more part of a broader domain in international law, whether as violation of a jus cogens

norm, or for some other reason for violations of customary international law? This was a

question that occurred to me during the course of Miriam’s remarks initially, but particu-

larly David’s remarks, when he began talking about the Sosa case. The question there

really gets to the extent to which transitional states have the right to exercise sole authority

over crimes committed in their countries, or the extent to which those crimes raise larger

concerns that the international community has the right, or indeed in some cases, a respon-

sibility to become involved in. That leads me directly into the second thought that I have,

and it ties directly into the remarks Carl was just making. It began for me when Miriam

was talking about the relationship of the goals of crime to mass atrocities, and I initially

wondered whether the goals of those, of a domestic criminal system, are similar to or

different from the goals in a mass atrocities situation. Presuming, and I would have asked

that question, presuming that the answer would be no, and then ask what can we learn from

that? It then led directly into what David was talking about, when he was talking about

truth and reconciliation commissions, and talking about their purpose, that perhaps they
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may come about largely because the states in question simply cannot prosecute, or lack the

judicial resources. But I think that there is one thing that may have been missing in David’s

remarks, but that came up a little bit later but not explicitly, which is that, at least in the

rhetoric of some of those states, it is also about being able to move forward, that has

certainly been in the rhetoric of South Africa, a state which did have the judicial resources,

though had other problems that led to a truth and reconciliation commission there or other

concerns. But to the extent that it is about moving forward, and to the extent that, and now

I tie in Carl’s remarks, that it comes from a notion of collective or societal good over indi-

vidual responsibility. The comparativist in me, wonders what lessons we can import into

domestic law from, and I pose this to the panel, what lessons we could import into domestic

law from the truth and reconciliation commission process, to the extent that we see it as

something that is different from what we have in our domestic legal systems. Perhaps there

is something that it responds to that we do not have. Now we typically do not take lessons,

for better or worse, from the developing world, particularly from transitional societies. But

maybe there is something here, I wonder, that we might be able to import? Not, and I do not

need to bring us at the end of our day into domestic criminal law, but rather to think more

broadly, both as a society bringing in our religious mores, societal mores, and legal mores

into sort of unitary framework, whether there is a lesson that we might draw from this tran-

sitional justice and transitional truth and reconciliation commission process? Whether

prosecution is always the right answer, or whether there are other solutions to be found?

So, I pose that set of questions to you all for your thoughts.

MIRIAM AUKERMAN: I think in domestic systems we think about crimes as being

both crimes against victims and crimes against the public. And in the international

context, I think we can to the same things. These are crimes against a particular society

but they are also crimes against the international community, they are both. How you pri-

oritize that, we know, where you are going to do the prosecution, or whether you are going

to do truth and reconciliation commission, how are you going to respond to those things.

I think it ultimately comes down to what the goals are. I mean, I think that international

prosecutions have a great condemnatory function of sort of saying, we as an international

community will not put up with this. On the other hand, if we are talking about, as David

has said, sort of moving a society forward, maybe a truth and reconciliation commission in

the country in question, is preferable because, you know, it is not like everybody in the

former Yugoslavia is watching what is going on. It is much easier to do that if it is within

your own context. The South African Truth and Reconciliation Commission got a tremen-

dous amount of attention there, partly because it was local, partly because of the way it

was structured. And then, in response to your second, sort of, point or last point, about

what we can learn from the international context. I think one of the things that truth and

reconciliation commissions do, is they really look at a restorative justice framework. They

really sort of say, how do we bring, how do we repair relationships in societies that are

deeply brutalized, deeply fractured, where there is just tremendous pain? And in the

domestic context, there have been some efforts to look at restorative justice as well.

I mean, it is very different because restorative justice efforts in domestic context are

typically low level offenders where you have got the shoplifter and the shopkeeper. You

know, you are not having rapist sitting down with rape victims, generally in the domestic

context. And in the international context, you are talking about really the most horrific

crimes and moving on from those. And what we have done in the restorative justice con-

text in the United States and domestic law has really been about minor violations of law,
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but I think it is an interesting approach to think about how we can move more into restor-

ative justice framework within our own criminal justice system, as well.

MODERATOR: I just want to point something out for those who are not particularly

familiar with truth and reconciliation commissions. They generally do not provide amnes-

ties for violations of criminal law, that is for criminal violations that occurred during the

period. That is, ordinary crime violations that occurred during the period for which amnes-

ties are being granted. So, it is not that these truth and reconciliation commissions are

about resolving all the crimes during that period. But rather those crimes that are at the

heart of the transition of the society.

DAVID LINNAN: I would give a couple of different comments to the extent that you ask

the question, what can we learn for domestic consumption. I am not sure whether you are

asking what you might call a legal culture question. You could say, if what the truth and

reconciliation kind of process is, it is a sort of nonindividualized justice process, if it is

not political, let us say at least it does not aim to resolve something in the traditional sense

with the judge, or you could say that is what ADR is. If you are to talk about it in the

criminal law context, you sometimes hear about privatized justice. You know this is the

idea that you have instead of prosecutions via the solicitor, or something like that, in con-

junction with shoplifting or the like, you may have some sort of financial or other penalty

via the stores. So, people actually talk about this stuff in the criminal law area, but what is

distinctive about it, is that it basically removes the state. So, you take things out of the

formalized criminal justice system. Now, that is one comment. I would, however, reflect

that one of the reasons why I was careful not to get too deep into this other than time, is

I have a strong suspicion that Ken Hurwitz’s skin may have been crawling while I was

talking about this for the following reason that, you brought up, specifically, the idea of

jus cogens and mandatory rules. And one of the implicit questions is, if in fact they are

not applying the rules because they are not doing the prosecutions. Yes, jus cogens is nice

in the books, but if state practice means we are really not following those rules that we say

are immutable, what about it? Well, you know you would eventually have to say, are they

really immutable or what does it mean? So, if you look further, I think the other kind of

problem for people in the human rights community is, as soon as you go the cultural route

and you say, well, we have a strong view of individual responsibility and, therefore, we

favor the prosecution model; and, on the other hand, you talk about, in different societies,

there is the reference to more belief in some sort of collective social welfare or the like,

where that tends to head you, over time, is towards questions about whether you have

universal views of human rights, which is a much bigger argument. So the whole issue

is when you start going down the road and you say, people are not behaving the way that,

let us say, the international human rights community or, let us say, the academic world

may want them to behave in terms of favoring individual responsibility, favoring the

ICC, and you look at behavior, and then you begin trying to interpret it. Well, I think what

is more interesting in that sense is not necessarily how you feel about transitional justice

or how you feel about international tribunal versus truth and reconciliation commission,

but what it really tells you, about what people believe in fact are the substantive rules

based upon state practice in the international law area.

U.S. AUDIENCE: Miriam, it kind of ties into your restorative justice. If the remedy we

want to provide is the restoration of the individual dignity, it seems to me that the truth
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and reconciliation process works, but it is not what David is describing as let bygones be

bygones, and move to the future. What is critical is, you are pinning individual respon-

sibility on the wrongdoer, and by doing so in public forum you are elevating the people

whose human rights are being destroyed or damaged. And by, and it seems to me, maybe

the truth and reconciliation process, you know, meets the sort of individual issues that

David was raising and it also, if we are trying to restore the dignity of the violated folks,

it is an explanation for the goal of the criminal process within this context.

MIRIAM AUKERMAN: I would just say that I think that in a lot of traumatized

societies often what, you know say surviving family members want, what they really

want, is they want to know what happened. They want to know, where the bodies are

buried literally, and how their loved ones disappeared, and those sorts of things. And

prosecutions are not really very effective for getting at that. Because, you know, your

defendants are going to deny, or they are going to do the equivalent of pleading the Fifth

Amendment, or whatever it is. Whereas a truth and reconciliation commission, where

people come forward, I mean essentially, if you tie, if you require perpetrators to tell the

stories and tie that with amnesty, you can get at a lot of the facts that do not come out in

prosecutions. You cannot give people retribution because you are giving the amnesty,

and so you are not giving them punishment. But you can give them the information, that

for some of them may be more important which is, what actually happened to my child?

How did my child die? Where is my child’s body? That can be more important.

U.S. AUDIENCE: I think that is true, but also the public humiliation of the perpetrator,

the fact that now all society knows what a horrible thing you have done. That by bringing

the wrongdoer down, you elevate the victim up, and the victim feels some satisfaction

from that. I mean, I do not know for sure that is true, but there is some anecdotal evidence

I have seen that it is, and some very neat little social psychology experiments that added a

lot of credibility in my mind to it.

MODERATOR: It does though raise some concerns, I think, on Carl’s point about valuing

individual responsibility there over the collective societal good because there we are

weighting the victim’s rights perhaps above the long term societal rights.

U.S. AUDIENCE: I think it is probably good for the society. I mean, I think if you heal a

large group of people who have been damaged by human rights violations. Through the

process, I mean this sounds sort of a panacea, but it seems to me it sanctions the criminals,

it elevates the victims, and it reunites the society.

U.S. AUDIENCE:We have something of precedent for truth and reconciliation, and I had

not thought about it until David made his presentation here. But within the last month,

I read an article in the United Methodist magazine about how the United Methodist church

is now promoting truth and reconciliation as a means of resolving what would otherwise

be criminal matters. A typical case is where the church treasurer embezzles money, and

rather than having that person tried for a criminal offense. We actually have people,

I did not know about this until I read it, who are being trained to conduct this process

within the church, to conduct this healing. My lawyerly instincts says, oh that is a bad

thing; we ought to hold that person responsible for their actions. But frankly, I think

I am seeing it in a little different light now, and I think the church may well be onto
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something good. And that is within our culture of, you know, individual responsibility,

so perhaps the church may have something, and I do not think the United Methodist

church is the only one doing this. But the shifting of the remedy from one of enforcement

of the law and individual responsibility, to one of truth and reconciliation, is happening

now in our country.

U.S. AUDIENCE: Is the whole congregation involved in the process?

U.S. AUDIENCE: That’s right.

U.S. AUDIENCE: See, that would be very consistent.

U.S. AUDIENCE: And there is, the focus is on healing. And both ways the congregation

and the person and, I need to know more about it, I will have to admit that I am not that

familiar with the process, but I am going to become so.

U.S. AUDIENCE: I would like to just kind of throw out, you talked about perhaps

tribunals being like a first tier, and truth and reconciliation being a second tier. I wonder

if perhaps that it might not be best to look at them as like different tools used in a tool

box in different situations. And take into consideration all the contexts in the situations,

i.e., what are the cultures involved? Howmuch, you know, are the parties that are involved,

is one party going to be able to leave and go away from the other party or they going to have

to continue to live together under all, for all times? Is there a rule of law, a strong rule of

law, or is it a society that does not really have a background or setup for rule of law? And

if all of those things are taken into consideration, sometimes it is not a matter of something

being better or worse, it is some times one tool works better in certain situations.

KEN HURWITZ: I find a lot of the discussion has been very helpful, and the analysis is

very useful, and the considerations to different alternative approaches to things are very

enlightening. But I am very troubled by the notions that these things are dichotomies,

I really think that it is a false dichotomy to think that it is justice verses truth, or that it

is accountability versus social reparation and social improvement. I think nobody who is

a strong advocate of accountability measures, I think, would have any disagreement with

the points about other forms of prevention, of reparations, of reconciliation, of commu-

nity, community communications and so forth. All of those things are crucial and nobody,

I think, really seriously would say that you could dispense with them all simply to have

trials. Nor would anybody really seriously suggest that a process either requires, or it is

a failure if it does not succeed in prosecuting everybody who commits a serious crime.

The analogy, I think Miriam made it with epidemics, I think is helpful but risky. These

kinds of crimes are epidemics in the way that they spread. But I think the empirical

research generally shows that they do not just arise out of themselves. They arise because

there are people who are leaders in them, and they get stirred up and the leadership is a

crucial factor in these kinds of crimes. The accountability issue really is about the admis-

sion. Part of the point of accountability is to show that not everyone in the other ethnic

group or in the other political tribe, is equally responsible, or is fundamentally and essen-

tially responsible even if thousands or tens of thousands of people have committed serious

crimes. The other thing that I think should be supplemented, is David’s invocation of state

practice for two reasons. One of which is, the jury really should still be considered out on
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this. This is a very new area of activity. Countries are really finding their way on their

own. There has not been great precedence, but I think that there has been great progress

and lessons learned. You point to the brief in Sosa, and okay that is fine. But you do not

mention that South Africa also was one of the very early advocates of the International

Criminal Court, and one of the very first states to pass a very comprehensive implementa-

tion statute for domestic requirements under the Rome Statute, which includes a universal

jurisdiction provision. One of the points that has been made recently in the debates regard-

ing the Security Council referral of Darfur to the International Criminal Court, that was

made last week, was the United States is saying, was putting forward a position, well this

should really be a African court that does it. And dozens of countries basically said listen,

this is an African court. There are twenty some countries that have either signed or signed

in ratified the Rome Statute in Africa. And it is no coincidence that several of these have

been self-referrals, such as Uganda, Democratic Republic of Congo, Cote d’Ivoire. The

other thing is that I think that nobody argues that these are alternatives to national justice.

The International Criminal Court obviously could not possibly pretend to be substituting

for the world’s justice system, and it does not see itself that way. The prosecutor pointed

out, perhaps a little glibly, he said we would really be succeeding if I do not have anything

to do. And the whole point is the principle complimentary, the International Criminal

Court is intended to be an anchor, to handle the heaviest lifting so that other judicial

systems are able to handle still very important, but less overwhelming tasks of account-

ability. I also think it is important to keep in mind some of the implications. Chile, for

example, even the unsuccessful attempt to extradite Pinochet from England to Spain for

prosecution, triggered a major opening up of the political system and a opening up of

the sense of transparency there. And, of course, it resulted in criminal action against

Pinochet there. A freezing of the system that was only able to be opened up perhaps from

the push that it got from abroad. El Salvador, which is one of the countries, if I am not

mistaken, I think it is actually the first situation, where there was a truth commission.

The truth commission there was a very successful document. It was a very successful

investigation of what happened. It did not focus on naming names, but it definitely did

indicate serious major figures who are responsible for many of the crimes. And it defi-

nitely allocated a relative responsibility among the different forces. That truth commission

very explicitly called in its recommendations that there be prosecutions. It saw itself as a

front-runner, front leader to prosecutions. The fact that the El Salvador government never

did engage in prosecutions resulted in a serious price. It was a seamless transition from

people who were leaders of death squads to now people who were godfathers of criminal

mafias. And it is not a successful example of where truth rather than prosecution made for

a comfortable transition to anything. People walked around in El Salvador and see the

people who tortured them or their fathers. That is not a situation in which the rule of law

has advanced very significantly at all. Just two other quick examples, I am sorry for taking

so much time. Liberia, Charles Taylor, one of the things about this Taylor situation is that

he has been reportedly, very blatantly and very constantly, violating the terms of his

asylum agreement with Nigeria. He has been intervening in many different ways in inter-

nal politics and in economic actions, and in criminal actions in Liberia and elsewhere.

And, in fact, there is real concern, from what I have been hearing, that in the coming

elections in October, that his party may well be reelected. And that is an example of

how there is a shadow that comes from allowing these major leaders to continue to be seen

as impervious and powerful. The last example is Afghanistan, when the major fighting,

excuse the term, stopped in Afghanistan, there were lots of international human rights
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groups that were saying we must have accountability for crimes, and that does not just

mean the Taliban. It also means the warlords and those in the Northern Alliance and the

drug gangs. And, of course, the United States and the other realists were saying, well that

is ridiculous, I mean, how can we do that? There is no stability in the country otherwise.

And, of course, the United States was largely dependent on paying warlords to carry out

as proxy fighters. Well, what happened? Well, now we have situation, where the present

government is continually threatened by the power of the warlords. Where Afghanistan

has returned to the position of the overwhelmingly major drug producer in the world.

Where constant income was coming in. Where basically, continuing four years later, that

the official government in Afghanistan largely is a de facto mayor of Kabul. So I think

there are prices, yes, to having accountability, but there are prices that are very serious

in social reconciliation in not having accountability.

INTERNATIONAL LAW ROUNDTABLE

[PARTS V AND VI]

PARTICIPANTS:

Dean Hikmahanto Juwana, University of Indonesia Faculty of Law

Dr. DinoKritsiotis, University ofMichigan Law School and University of Nottingham,

Faculty of Law, UK

Professor George Walker, Wake Forest Law School

Professor Kevin Govern, Lt Col, USA JAGC (retired), Former USMA at West Point

Dept of Law

Miriam J. Aukerman, Western Michigan Legal Studies and former consultant to the

Open Society Institute

Professor David Linnan, University of South Carolina School of Law

Professor Carl Evans, University of South Carolina Dept of Religion

U.S. AUDIENCE:Are we to the point that say, this panel, this time, this place that we can

have a Islamic leader, someone who is familiar with Islamic law stand up in front of us

and unabashedly and unashamed say, he thinks law should be this way because God told

him? Because the Koran says it is that way, or Mohamed said it has to be that way. Are

we comfortable with that yet? Because that is what they are doing, and if we are not com-

fortable with it yet, what are we here for?

DAVID LINNAN: Speaking in purely practical terms, you would invite him in by video-

conferencing, because you would be worried about whether you could get a visa for him to

enter the US. And it is possible to do that, and one of the reasons why we imported the

Indonesians via videoconferencing was I thought it was good to hear something from

the other person’s point of view. I guess if you ask me though the interesting question is

that what I think we’re going to try to do prospectively is actually, we had in mind bring-

ing in three women who are in the area of Islam, human rights, and women’s rights. And

then, adding people on for what you might call non-Western views of human rights. And,

I do not know, Ken’s skin is probably crawling again. But what happens in that case, is the

interesting question, is actually if you work in the Islamic world but you are not a full time

Islamicist like Kevin, what happens is these people you know, well, yes they may be sort
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of leading human right scholars and they believe in their religion but, of course, as women

they have something of a problem with their treatment. So that the funny thing is if you

wanted to get the man to stand up and say, well all you people are oppressing the living

daylights out of us. It would be perfectly possible to produce that person, and it would

be relatively easy except he might have to be videoconferenced in. But I think it is actually

more interesting from the point of view of bringing people in so you see a little bit more

how it is not even a unitary view, because of what happens, meaning that if you bring in

the person who is the human rights and women’s rights activist, well she has her own

domestic problems, on the religion side. So that, yes, it is possible but in some ways,

I think you would learn more if you look at it more as the question about, well how do

these people really think about this? It is not particularly useful to my way of thinking if

we just bring somebody in to say, all you people just do not understand us.

U.S. AUDIENCE: We talked about inviting the world in to a greater discussion, but the

world is not on the same page we are on, or they view the page we are on as sacrilege,

not all of them, but a good majority of them. My question is, are we going to be comfort-

able with that person sitting here and having nothing, no discourse anymore heated than

we had today, but just be confident in the fact that the reason he believes what he believes,

is because God told him?

DINO KRITSIOTIS: I think the bigger problem for al Qaeda is not so much its funda-

mentalist beliefs in terms of religion, it is the fact it is a nonstate actor. So, as an

international lawyer, we do not have to take any account of what they say. They simply

do not have any authority, any platform, to change the laws or give a rival interpretation.

And I think I would have found it much more troublesome, as an international lawyer, if

Islamic states had closed ranks behind al Qaeda’s interpretations at the Geneva Conven-

tions by saying that the twin towers were legitimate targets. To my knowledge, no state,

with the exception of Afghanistan, came out and supported al Qaeda’s position. So reli-

gious fundamentalism does not amend the rules in any way. I think I have a deeper con-

cern with your President, actually, because I remember just after 9/11, it was President

Bush, he used religious language in terms of talking about crusades and, in fact, originally

Operation Enjoying Freedom was designated as Operation Infinite Justice, which quite

ironically is a phrase from the Quran, I am not quite sure he was aware he was doing that.

U.S. AUDIENCE: One thing, when we were talking about before about truth and recon-

ciliation, I started thinking about comparative negligence for some reason. Because it

seems like, within the countries, I do not know about everybody else, but there never

really seems to be a right and a wrong. It seems like that there are war crimes being

committed on all sides.

MIRIAMAUKERMAN: Yes, I mean think this goes to the points that were made earlier.

It seems to me that, whether or not that is true, really depends on the society in question.

I mean there are going to be cases like Nazi Germany, where you have really horrific lead-

ership and where you really have to have that individual accountability, and really go after

that leadership. There are also going to be times when you are dealing much more with

comparative fault, where there is fault on all sides, and I think it is not a binary choice

between prosecution and truth and reconciliation. It is a question of looking at what

we are trying to achieve. What is it that we want to get? And in the context of the particular
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society and particular atrocity in question, are we going to get that through prosecutions,

are we going to get that through reconciliation commissions, or are we going to get that

through a combination? How are we going to get to where we want to be? And sometimes

it is a combination, sometimes you really need that individual responsibility piece,

sometimes you want something else, and sometimes you want both.

U.S. AUDIENCE: Sometimes it may end up entering into a cycle of violence. Sometimes

it is a place like Chiapas that was fairly early in a cycle of violence. It might lend itself

more truth and reconciliation commissions than some place like Rwanda, where a hundred

thousand people are killed in eight days. By that time it is massive genocide, and that may

not lend itself.

KEVIN GOVERN: It is an interesting point on Rwanda. My colleagues probably know

about this better than I, but I learned fairly recently that Rwanda has what are called

gachacha courts, community courts. So-called “courts on the grass,” where you do have

so many culpable actors that, I do not know if I necessarily would go with a comparative

negligence argument, but to call out the ones that are least culpable, the ones that could be

handled with a restorative justice in the community. Over twenty-five thousand judges, in

the course of really a few months, were trained at a grass-roots level, pun intended, to do

these grass courts by the few lawyers that were in Rwanda in order to do that. Is it the best

form of justice? Is it a perfect form of justice? Would we call it tier 1 or tier 2? No, but it is

at least a step, and it was home grown. It was from the people for the people; so interesting

notion on Rwanda that you probably did not get from Hotel Rwanda.

JOHN MANSFIELD: It should be recognized some of the philosophies talked about are

in a direct conflict with the Anglo-American legal traditions. This is not to focus on indi-

vidual responsibility, as is the focus of criminal law, but individual harm, the rights of the

individual who has been harmed to have a remedy. To take a very garden variety example,

supposing your land has been trespassed upon or your property has been seized. This is a

basic late eighteenth century situation. You bring an action for compensation for the tres-

pass. It is not an answer in the Anglo-American tradition that, yes, do not cause us trouble,

we are dealing with larger issues, the larger issues of social reconciliations, of the future,

of the harmony of the society. No, no my land has been trespassed upon. Now I was very

struck by the reference to the Alien Tort Claims Act, where the South Africans said appa-

rently, according to David, please do not cause us trouble in South Africa by providing a

tort remedy under the Alien Tort Claims Act in the United States by somebody who has

been tortured in South Africa and then ends up in the United States, and manages to serve

process upon the torturer in the United States. The Alien Tort Claims Act represents, no,

this person has been injured and wronged. These are individual rights, and we are not

going to sacrifice this individual to some larger good. So, I am just trying to point out that

it seems to me, you are fighting a very strong current of individual rights and remedies for

the violation of rights that is represented embodied in the Anglo-American tradition.

DAVID LINNAN: The one thing I would say is actually, if you look at most of the devel-

oping world, they are more from the non-Anglo-American legal side. If you look in Asia,

for example, those are with very few exceptions Civil Law jurisdictions, much of Africa is

Civil Law, South American is basically Civil Law, so that I think what is unusual is that,

in some ways, we do not want to talk about some differing views of human rights and how
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people in Civil Law jurisdictions approach them, as opposed to, how you might in Anglo-

American jurisdictions. But I think it is fair to say that, at least in the international sphere,

there is sort of an assumption that that kind of thing follows our model, but one of the

issues is actually, if you were to go around and count noses, I think it is fair to say that

most of the developing world, for example, is not a Common Law jurisdiction. So you

have India, yes, you have Singapore, you have Malaysia, you have got Nigeria. But pretty

soon you start finding out the Chinese, the Japanese, the Vietnamese, the Indonesians, the

Thais, all of those folks are Civil Law jurisdictions traditionally. Since Latin America was

colonized by the Portuguese or the Spanish, those countries are all ex-colonial Civil Law

jurisdictions. And it is, I think, about a 1/3–2/3 split in Africa, in terms of the French

versus the English-speaking ex-colonies. So actually part of the question that is hidden,

when we say Anglo-American human rights law and the like. I admit that, indeed, it is,

let us say, a provocative opinion. But I approach this from the point of view of asking

the question not what people say, but what they do. And if you look at, for example, the

number of countries in which you, staying with the example of transitional justice, you

see that instead of going with the international tribunal, or even the domestic tribunal.

I would fully admit that it is an uncomfortable trade, but the question is, do you pay atten-

tion to what they say, or do you pay attention to what they do? And then you recognize

that the people in these situations are probably largely not from our legal family, if you

want to put it in those terms.

JOHN MANSFIELD: I agree with you entirely in your description, it only brings out

more starkly that there is a conflict here to now focus upon, individual rights and individ-

ual damage. With another conception, where the individual is more subordinated to a

larger vision of the good. With all my work in India, I am very familiar with what you

are describing to me, and the introduction of the British torts and ideas of individual rights

produced a stark contrast between these. But I am just trying to point out that it is fairly

recent, this idea that, well maybe that was a mistake and the British would not have intro-

duced into India these kinds of institutions to vindicate these individual rights and damage

to individuals, you know, because that maybe a better way to handle it was the indigenous

way for these other people.

DINO KRITSIOTIS: I think that it is worth while bearing in mind that in the Pinochet

case amnesties were actually reached in Chile. And while we may want to respect the

validity of those amnesties amongst the Chilean people, as we would with the amnesties

in South Africa, it is not all clear to me why an amnesty reached in one country would

bind the courts of another country. If amnesties are effectively contractual relationships

established among citizens of one country, I’m not sure that they would bind the court

of a third country. And what I find very interesting is that the question of amnesties

actually has been left silent in the Rome Statute. Now there are silences and there are

silences. It may well be the silence on the amnesties on the Rome Statute was deliberate,

or was just meant to leave the door open for another day. Speaking on my own behalf,

I had a look at some of these amnesties and I think we need to qualify, we need to make

qualifications between the different types of amnesties. I can see the amnesties as part of

a prolonged process in South Africa, but when I saw the amnesties deals being reached

in Sierra Leone in 1999 against the background of limbs being torn from 2-year old kids,

I think that that is much more terrifying prospect. And I think the African continent,

whether you are looking at Nigeria or Sierra Leone or South Africa, it is experiencing
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something of an amnesty epidemic. And I am not sure that sits well with an order that

wants to commit itself with the rule of law.

DAVID LINNAN: The one thing that I would say is that this is not new. I speak from the

point of view as someone who moves in what you would call “Asian law” circles. Because

the question that you are asking is both an old and a new one when you ask, is this is a new

development? If you ask yourself why did the Japanese adopt largely German law of the

nineteenth century, and then the Koreans German law in the early twentieth century, and

now, frankly, the Chinese are doing it? The interesting thing is if you pay attention and

talk to people from there, the answer is, that it is a political matter. The feeling was it

was more congenial in those states in the nineteenth century with the emperors, in Korea

as a social matter in the early twentieth century, and in China now, there is a sense from

those in power that, yes, they want to have better rules. But in fact they are more comfort-

able with a less individual rights-centered, heavily expertized, state-centered system. And

so, putting aside history, instead of trying to imitate the House of Lords or the U.S.

Congress, the Chinese in the public law area, for example, basically the People’s Congress

has procured all their legal reform consultants not from USAID but from the Germans,

because they have decided they like the Continental public law view of how you regulate

the state, which tends to be, let us say, less open to democracy, a more expertized system,

and arguably allows for more community interest. But this is something where the

Japanese made that decision 150 years ago, the Koreans made that decision 100 years

ago, the Chinese had made that decision in the last 10 years, and there still, the Germans

in the form of consultants, or Chinese academics returned from writing dissertations in

Germany, are still giving advice on writing the statutes.
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