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1

Introduction

Genocide refers to the destruction of a group. However, if I am not
a member of that group, why should I care about its destruction?
Traditionally, in answering this controversial question, scholars have
tended to espouse universal moral principles when advocating compas-
sion and humanitarian intervention. Genocide, it is claimed, consti-
tutes a crime against humanity. The problem is that such understanding
tends to be built on the assumption that humanity exists. For those that
refute the idea, the claim that genocide is a crime against humanity is
flawed as humanity is nothing more than a word. As Alexander Herzen
bluntly stated, ‘The word “humanity” is repugnant; it expresses noth-
ing definite and only adds to the confusion of all remaining concepts a
sort of piebald demi-god. What sort of unit is understood by the word
“humanity?”’! Although this view may seem uncompassionate, the
dominance of realism in twentieth-century political discourse has often
seen such understanding upheld at the international level. Since real-
ists reject the idea that states have a moral obligation to anyone other
than their own citizens, they have tended to oppose genocide preven-
tion as a humanitarian concern that is of little real concern to a state’s
national interest. From this perspective genocide prevention remains
just another policy option, one that should only be opted for when
there are national interests at stake.

This is put into context in Alex Alvarez’s work, Governments, Citizens
and Genocide in which the author explains that diplomats ‘are often
held hostage to Realpolitik strategies that place a higher value on pro-
tecting national security than protecting an oppressed group’.? For
instance, in 1975 prior to the Indonesian oppression in East Timor, the
Australian ambassador to Indonesia wrote that Australia should assume
a ‘pragmatic rather than a principled stand’, because ‘that is what
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2 The Threat of Genocide to International Order

national interest and foreign policy is all about’.? Such rhetoric was also
evident as James Wood, a US Deputy Assistant Secretary of Defence,
placed Rwanda-Burundi on a list of potential trouble spots only to be
informed by a superior: ‘Take it off the list ... US national interest is not
involved ... we can’t put all these silly humanitarian issues on lists like
important problems in the Middle East and North Korea and so on.’
Similarly, as Slobodan Milosevic engineered a process of destruction and
dispossession in the former Yugoslavia, George Bush'’s secretary of state,
James Baker, repeatedly stated: ‘We don’t have a dog in this fight.’”> The
sentiment expressed in these statements underlines the central point
that genocide prevention is not considered to be in a state’s national
interest. Because of this, policymakers seem to view genocide preven-
tion as somewhat altruistic and part of an unrealistic foreign policy
agenda. As Nicholas J. Wheeler’s seminal study succinctly concludes:
‘state leaders will accept anything other than minimal casualties only if
they believe national interests are at stake’.

The point to consider is that genocide is considered to be the
‘crime of crimes’ in international law, yet carries much less political
weight than ‘lesser crimes’.” For instance, long-term collective security
strategies are adopted when attempting to prevent crimes such as
international terrorism, drug trafficking, and piracy at the interna-
tional level.® This is not to say that such crimes do not have profound
implications for international society but to highlight that at present,
there is no such long-term collective security strategy when it comes
to genocide prevention.’ Essentially, it would seem that crimes such
as drug trafficking are considered to pose an international threat, by
which I mean that, such crimes outstrip the individual security capac-
ity of states who then work collectively to address this security deficit.
Accordingly, policymakers perceive that the collective interest furthers
the national interest within such specific contexts. The failure of any
long-term collective security strategy towards genocide implies that
policymakers do not perceive that it poses an international threat in
the same way that the aforementioned crimes do. Although policy-
makers will undoubtedly recognise the horror of genocide and accept
that genocide may cause mass migration, which causes regional insta-
bility,'° it is clear that mass migration is not exclusive to genocide
which remains a low-priority issue. Such understanding only goes to
restate the point that when it comes to genocide prevention, policy-
makers do not perceive that they have a ‘dog in the fight’ and as a
result do not treat the prevention of genocide as a matter of national
interest.
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This point is fleshed out further in Andrew Hurrell’s analysis War,
Violence and Collective Security:!!

Although the collective security element in security manage-
ment has increased, we remain as far away as ever from anything
approaching a functioning system of collective security. Peace is
not indivisible, and states and their citizens remain unwilling to
bear the costs of collective security action in complex and dan-
gerous conflicts in which their national interests are only weakly
engaged. It may well be that the horrors of the Rwandan genocide
prompted increased normative momentum in areas of human
security and the responsibility to protect. But the continued
failure of outside states to undertake a collective action in Darfur
highlights the continuity of the problem.!?

The statement underlines the fact that collective security is still in its
infancy and that a functioning collective security system remains a long
way off. However, the statement also underlines a stark point that despite
the post-Cold War normative momentum that underpinned the 2005 UN
endorsement of the Responsibility to Protect (R2P): we do not even expect states
to collectively confront the crime of genocide because the common perception is
that the direct interests of states are not served by engaging in such ‘complex and
dangerous conflicts’. Yet while this is true, it is also quite clear that states
are willing to engage in such complex and dangerous foreign policy agen-
das when they perceive that their national interests are at stake. Hurrell
therefore also rightly points out that the lack of political will surrounding
genocide prevention often stems from the perception held by state elites,
that there is no valid link between genocide prevention and the national
interest. Thus, as it stands, genocide prevention can be considered a norm
in the English School/Constructivist sense of what ought to be done but it
cannot be considered a norm in the realist sense of a re-occurring pattern
of behaviour as quite simply, it is genocide rather than genocide preven-
tion that remains the norm at the international level. This reality juxta-
poses with Hurrell’s understanding and raises a critical question: how do we
think about, conceptualise, and understand genocide in International Relations?

The IR dimension

The primary focus of this book is on understanding genocide, from an IR
perspective, in order to shed light on how genocide should be conceptu-
alised at the international level. In so doing, it lays the groundwork to
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answer a series of important interrelated questions: what is the impact
of genocide on the current world order? Does genocide pose an inter-
national threat to states? How realistic is the realist perspective when it
comes to genocide prevention? What is the relationship between geno-
cide prevention and national interest?

At present, the discipline of IR has done little to answer such ques-
tioning which reveals the fact that genocide remains a peripheral issue
in the discipline of IR. For instance, in his 2001 publication Genocide and
the Global Village, Kenneth ]J. Campbell stated that between 1945 and
1995 neither of the leading IR journals Foreign Affairs or International
Affairs published a single article on genocide while International Studies
Quarterly published just one within this time period.!*> While it is dif-
ficult to judge this claim without knowing the operational parameters
that Campbell upheld when assessing what constituted an article on
genocide, when one juxtaposes the frequency of genocide within this
time period with the lack of IR interest in it, this omission is startling.
In addition to this, Martin Shaw raised the fact that in 1999, Review
of International Studies published a special edition journal on the post-
Cold War decade which failed to provide any analysis on the Rwandan
genocide.! Providing some form of context, Tim Dunne and Daniela
Kroslak’s aptly titled, ‘Genocide: Knowing What It Is That We Want to
Remember, or Forget, or Forgive’ sees the authors claim, ‘The discipline
of International Relations needs to forget its habit of selectively describ-
ing and explain the past. Instead of taking “family snaps” of human
history, we must not forget the blood and immorality.”!® While there
have been a number of articles published by IR scholars on genocide in
the last decade, it appears that the habit of selectivity remains promi-
nent. For example, in Karen E. Smith’s 2010 publication Genocide and
The Europeans, the author notes: ‘[v]ery little has been written about the
attitudes of European governments towards either the 1948 Genocide
Convention or genocide in general. In fact, I could only find one article
on the views of one European government’.!” When one considers that
this work was published over 60 years after the Genocide Convention,
16 years after the Rwandan genocide, and five years after the genocide
in Darfur, one is quite simply lost for words.

Against this backdrop one is left wondering: why is there no body of
IR literature on genocide? Two points of contention need to be addressed
prior to answering this question. The first is that genocide does not
fall within the parameters of what constitutes IR, yet this is difficult to
accept when one considers the intrinsic relationship between genocide
and the central tenets of IR: war, power, sovereignty, and the state.'® For
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instance, in the aptly titled Death by Government, the political scientist
R. J. Rummel claimed 169,198,000 people were murdered by govern-
ments (1900-87) in acts of what the author labels as ‘democide’.'® The
point here is that the ‘output’ of genocide could not have occurred
without the ‘input’ of war, power, the state, and sovereignty (as the
latter implies immunity). Indeed, a number of genocide scholars have
gone further to claim that genocide is caused by the underlying struc-
ture that underpins international society itself. From this perspective,
genocide does not represent a fault in the international system but
should be understood as a fault of the international system. Yet despite
the challenging nature of such thinking, which calls the very nature of
what we, as IR scholars, study into question, the discipline has seem-
ingly responded with silence as IR scholars have failed to make any
significant contribution despite the efforts of their political science
counterparts.?’ In sum, the relationship between genocide and the cen-
tral tenants of IR allow us to refute the claim that the study of genocide
falls outside the parameters of the discipline.

This brings us to the second point of contention as critics may claim
the discipline of IR has in fact ‘covered genocide’ through its work on
human rights and humanitarian intervention. While one can under-
stand such thinking, two problems arise. First, the debates over human
rights and humanitarian intervention have engaged with genocide
implicitly rather than explicitly.?! This has created a discourse that has
failed to engage with a wide range of genocide-related issues such as
causes, definition, and transitional justice to name just a few. In other
words, the discipline has hardly even scratched the surface of the com-
plexities that surround the phenomenon of genocide in international
relations. Second, the debate over humanitarian intervention has
suffered from a terrible tendency to group different types of conflicts
together. For example, IR scholars often raise the post-Cold War human-
itarian crises that occurred in Somalia and Rwanda. As a result, they
critically fail to differentiate between the fact that Somalia represented a
failed state plagued by chaos and anarchy whereas Rwanda represented
a genocidal state implementing a process of systematic destruction.
Such conflation is explicit in one of the leading texts in the field as
Mary Kaldor’s seminal work New and Old Wars places genocide, failed
states, terrorism, civil war, and many other types of conflict within
the melting pot of ‘new wars’.??2 The example illustrates the growing
tendency within IR to establish a ‘one size fits all remedy’ despite the
fact that the causes of such conflicts and crises will undoubtedly differ.
Problematically, if IR scholars simply place all human rights violations
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within a single melting pot they cannot hope to learn the relevant
lessons involved in each.

Having established that genocide does indeed fall within the remit of
what constitutes IR, and having highlighted IR’s tendency not to explic-
itly engage with the study of genocide, the question of why the disci-
pline of IR has failed to study genocide remains unanswered. Attempting
to provide an explanation, Campbell’s aforementioned work stipulates:

For far too long, specialists in international law, human rights,
humanitarian assistance, international security, peace and conflict
resolution, ethnic conflict studies, and regional studies (for exam-
ple, the Balkans and the Great Lakes region of Central Africa) have
blithely assumed that we did not need the genocide scholars to
tell us what genocide is. Most of the time we have been wrong!
In virtually every case where a think tank, national government,
or IGO put together a panel of ‘experts’ to investigate the inter-
national community’s failure to stop contemporary genocide, the
genocide scholars have been strangely absent.??

The statement provides a straightforward explanation as it claims that
IR scholars have simply assumed that they have a thorough or at least
sufficient understanding of genocide and therefore have not sought to
engage with genocide scholars, which according to Campbell, has meant
that even within the context of interdisciplinary research the discipline
of Genocide Studies has found itself marginalised. For Campbell this
reflects an ‘intellectual ignorance (and arrogance)’ amongst IR scholars
towards genocide.?* The problem with this rationale is that it suggests
that IR scholars think that they know what genocide is and therefore
go about their everyday business of analysing international relations
without listening to genocide scholars, yet to return to Campbell’s
aforementioned point regarding the omission of genocide from IR, the
fact that IR scholars may hold certain assumptions about genocide does
not explain why IR scholars fail to engage with the study of genocide
in the first place.

To gauge this, it is important to pause and consider the underlying
logic that underpins the discipline of IR itself. As Steve Smith explained
in his presidential address to the International Studies Association in
2003:

International Relations tends to ignore conflicts within states, unless
they threaten the survival of the discipline’s referent object, the state.
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Similarly, that referent object is reified at the expense of other possible
referent points, most notably the individual and the ethnic group.?®

The statement encapsulates a worrying trend. Simply speaking, it would
seem that violent attacks against the state have been studied extensively
within IR yet violent attacks made by the state have not received any-
where near the same amount of academic interest. Ultimately, this only
goes to give further fuel to Smith’s claim that the state-centric nature of
IR has seen it privilege the state to the point that ‘It is the security of the
state that matters in International Relations; it is the unit of analysis,
and crucially, it is the moral unit, the moral referent point.’?® This is all
too evident when one compares the research that has been conducted
on terrorism and genocide. First of all, it is important to note that these
two crimes perhaps stand as the paradigm examples of an attack against
the state (terrorism) and an attack by the state (genocide). Thus while
Campbell raises some insightful points, it is Smith’s understanding that
ultimately provides the groundwork which enables us to make some
sense out of fact that the discipline of IR has studied the threat of terror-
ism extensively yet grossly overlooked the threat posed by genocide.
The point here is not to get into a disciplinary blame game or to
overlook the valid contributions that some IR scholars have made to the
study of genocide. To mention just a few, Adam Jones, Henry Shue, Karen
E. Smith, Kenneth J. Campbell, Martin Shaw, Michael Ignatieff, Michael
Mann, Nicholas J. Wheeler, Paul Keal, Richard Falk, Tim Dunne, and
Daniela Kroslak have all made notable contributions. Despite these
however, the fact remains that it is not easy to answer the questions
set out above because so little research has been conducted into the
broader implications of genocide in international relations. Moreover,
precisely because genocide is intrinsically related to central IR concepts
such as war, power, sovereignty, security, and the state it is evident that
IR theorists can offer new and important insights into understanding
and explaining genocide as well as offer reasons and strategies for its
prevention. To some extent this has been evident in the recent dis-
course on the Responsibility to Protect as scholars such as Alex Bellamy,
Aidan Hehir, Louise Arbour, and Luke Glanville have begun to explicitly
address the issue of genocide within the R2P framework. At the same
time however, the R2P literature has a tendency to conflate the four
crimes of genocide, war crimes, crimes against humanity, and ethnic
cleansing under the label ‘mass atrocity crimes’. Although one can
understand this logic, this author’s fear is that this conceptual shift falls
into the ‘new wars’ trap outlined above as different crimes often stem
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from different causes and the search for a ‘one size fits all remedy’ may
not only be futile but counterproductive. This is discussed in Chapter
6 which focuses on the Responsibility to Protect; for now, the aim is
to point out that through a more explicit engagement with the phe-
nomenon of genocide, IR scholars will realise that they have significant
things to say on this profoundly important subject matter.

Genocide and its threat to contemporary international
order: An overview

At the outset it is important to note two caveats prior to outlining
the content of each individual chapter. First, the book uses an English
School (ES) approach in order to theorise the relationship between
genocide, order, and legitimacy at the international level.?” The ES’s
focus on the relationship between order and justice in international
relations provides a fruitful framework for analysing the impact of
genocide on the ordering structure of international society.?® Moreover,
this author believes that the ES concept of an international society — as
opposed to the realist focus on an international system or the cosmopoli-
tan focus on an international community — most accurately captures the
reality of international relations.?’ This is fleshed out in more detail in
Chapter 3, the point for now is that since this book seeks to analyse
the impact of genocide on international order, it uses an ES approach
because this author upholds the view that international relations
have progressed beyond that of an international system but have not
become so interconnected that one can speak of an international com-
munity. International society exists and is evident in the institutions,
norms, rules, and values states construct in an attempt to help create
order within the anarchical realm, thereby creating what Hedley Bull
famously described as an Anarchical Society.?® Through exploring the
relationship between genocide and these institutions, norms, rules, and
values, the book sets out to provide a more informed understanding of
how genocide impacts on the ordering structure of international society
itself. That said, this book does not engage with debates surrounding the
causes of genocide, its relationship with modernity, prevention strate-
gies, or transitional justice, nor does it put forward case study research.
Quite simply, such aspects have been addressed extensively in the dis-
cipline of Genocide Studies and the focus here is on understanding the
threat that genocide poses to contemporary international order.

The second caveat regards the relationship between the ES and
Security Studies as it is important to note that the former upholds more
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of an implicit rather than explicit engagement with the latter. This is
something that is very rarely discussed or even acknowledged. As Barry
Buzan explains, few scholars in the field of Security Studies would actu-
ally recognise the relevance of the ES which goes hand in hand with the
fact that ‘Few within the ES have explicitly addressed the International
Security Studies Agenda’.?! Broadly speaking, this stems from the view
that security scholars see the ES’s focus on legitimacy and order as
part of a liberal agenda that has little to do with Security Studies, yet
as Buzan explains, the ES’s approach is more complex than this as it
incorporates history, political theory, and law to theorise the relation-
ship between international system (realism), international society (the
English School), and international community (cosmopolitanism).3? In
theory, this could enable the ES to play a significant role in ‘widening
and deepening’ International Security Studies however; this relies on ES
scholars actively pursuing this research agenda. With this in mind, it is
again important to state what this book will not do as it does not seek
to widen and deepen Security Studies but instead further strengthen the
groundwork that will enable ES/Security Studies research to be carried
out in the future. To explain, Chapter 3 highlights how the ES tri-partite
framework of realism, rationalism, and revolutionism relates to Security
Studies while Chapters 4, 5, 6, and 7 get to grips with the relationship
between genocide and international legitimacy in order to illustrate
how genocide impacts on the primary and secondary institutions of
international society. In so doing, it upholds the view that a more con-
structive dialogue needs to be forged between IR and the sub-discipline
of Security Studies.3?

With the two caveats explained, the book is structured as follows.
Chapter 1’s claim that IR scholars are not well versed in the definitional
debates that surround genocide leads naturally to Chapter 2 which high-
lights that IR scholars should not rely on the legal definition expressed
in Article II of the Genocide Convention. The chapter is structured in a
five-fold manner with the first section offering an overview of the legal
definition prior to a more-in-depth analysis of four key terminology
debates: (i) intent; (ii) destroy; (iii) in whole or in part and (iv) group
identity. In so doing, the analysis demonstrates that the legal definition
is both morally deficient and conceptually impoverished. From this
perspective, questioning the legal definition is not only a right but also
a duty of IR scholars. The chapter concludes by putting forward a new
definition of genocide which draws on the debates discussed through-
out the chapter. The intention is that the chapter will primarily high-
light the need to critically analyse the Genocide Convention while the
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new definition seeks to provide scholars with a fruitful starting point
from which to theorise legal and non-legal genocide in international
relations.

Having established an understanding of genocide, Chapter 3 utilises
Andrew Linklater’s use of Martin Wight’s three traditions: realism,
rationalism, and revolutionism to put forward a realist (international
system), rationalist (international society), and revolutionist (interna-
tional community) perspective on genocide. The value of this approach
is that it enables a three-way dialogue which helps illustrate that one’s
world view shapes one’s understanding of issues within it. The chap-
ter should therefore be seen as the first of two conversation chapters
as Chapters 3 and 7 engage with realism and cosmopolitanism. The
reason for this is that the ES has always claimed that international
relations should be understood as a never ending conversation between
competing theoretical approaches.?* Accordingly, Chapters 3 and 7 put
this somewhat lofty ideal into practice as they draw on the insight that
realists and cosmopolitan theorists offer into understanding interna-
tional relations. Within the context of Chapter 3, the three traditions
framework helps illustrate that one’s understanding of IR will shape
one’s perception of genocide. This is a profoundly important point
that needs to be considered carefully by both IR and genocide scholars.
Furthermore, the chapter sets out the IR framework which Chapters 4,
5, and 6 build on prior to the re-engagement with the three traditions
in Chapter 7.

Chapters 4 and 5 go hand in hand as they put forward the understand-
ing that genocide poses a threat to international order. To substantiate
this claim, Chapter 4 provides the theoretical groundwork as it explores
the relationship between genocide and international legitimacy. To do
this, it utilises the work of Ian Clark to first of all set out an understand-
ing of international legitimacy which then forms the basis for the analy-
sis between genocide and international legitimacy. It will be claimed
that genocide holds a special relationship with international legitimacy
because it is internationally regarded as the ‘crime of crimes’ from both
a legal and moral perspective. Yet at the same time, it also highlights
that from a political perspective genocide is not viewed in the same
light. Despite the fact there is an international expectation that genocide
should be prevented, policymaking remains entrenched in the under-
standing that states should not engage in such complex and dangerous
foreign policy initiatives unless national interests are at stake. Hence,
this substantiates Chapter 1's claim that policymakers do not see a link
between the prevention of genocide and the national interest.
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It is this latter aspect that naturally leads us into Chapter 5’s focus on
the impact of genocide on international order. Utilising the relation-
ship between genocide and the first-order institution of international
legitimacy, the chapter shifts its focus to exploring how genocide
impacts on the secondary institution of the United Nations (UN). It is
proposed that genocide poses a threat to international order as it erodes
the authority of the UN (which acts as the primary facilitator of inter-
national legitimacy) and the UN Security Council (UNSC) (which acts as
the stabilising function in international relations) more than any other
crime. Such understanding helps shed light on how genocide impacts
on the legitimacy process that underpins international relations. From
this perspective one can see how the Rwandan genocide played an inte-
gral role in the post-Cold War legitimacy crisis that arose over Kosovo.
This novel approach, therefore, helps us understand just why genocide
should be viewed as a trans-sovereign threat. From this perspective, the
prevention of genocide should be considered within the national inter-
est of all states, if, that is, they value international order.

Chapter 6 simply picks up where Chapter 5 left off. Essentially, the
endorsement of the Responsibility to Protect in 2005 saw international
society come together to try and resolve the legitimacy crisis. Although
the R2P has helped address certain problems to be found within the
post-Cold War legitimacy debate, in failing to acknowledge the role
that genocide played in creating the legitimacy crisis, international
society failed to address certain fundamental questions. As a result,
there remains an unresolved tension within the legitimacy process and
more worryingly, the R2P has created certain obstacles that may hinder
the prevention of genocide in the future. Over five years on from the
endorsement of the R2P it seems that the R2P has become somewhat of
the ‘master concept’ (in relation to mass atrocity crimes), yet it is clear
that a more informed understanding of the relationship between the
R2P, the Genocide Convention, genocide prevention, and the legiti-
macy crisis is needed.

It seems clear that in a post-R2P world states have a choice whether to
embed the normative principles embodied in the R2P or not. It is here
that Chapter 7 re-engages with the realist, rationalist, and revolutionist
foreign policy perspectives set out in Chapter 3. Utilising the understand-
ing set out in previous chapters, the analysis evaluates the legitimacy of
the three alternative perspectives towards the prevention of genocide
in a post-R2P world. The crime of genocide is utilised to highlight how
difficult it is to see how states can legitimately regress back to the rules
that underpin realism and ES pluralism. From this perspective it is
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claimed that ES solidarists and cosmopolitans provide a more legitimate
framework for creating an ordered society in a post-R2P world.

Chapter 8 offers a brief overview of the book by engaging with the
‘East Tennessee Question’ which is taken from the work of Ken Booth
and, simply speaking, asks why should people in one part of the world
care about people in another part of the world? In so doing, the ques-
tion returns us to the thinking set out at the start of this chapter: geno-
cide refers to the destruction of a group. However, if I am not a member
of that group, why should I care about its destruction? Therefore, pre-
cisely because the ‘East Tennessee Question’ takes us back to the very
starting point of this analysis, it provides an apt context for re-visiting
the central themes explored in this book. It also opens up the poten-
tial for considering more critical questions regarding the relationship
between genocide and international society which directly challenges
the state-centric ES approach upheld in this book. The hope is that fur-
ther research and dialogue can be created on this issue.

In summary, this interdisciplinary book draws on a wide-range of mate-
rial from IR, Genocide Studies, International Law, History, and Moral
Philosophy to fulfil a two-fold purpose. First, understand genocide within
the context of International Relations. Second, understand the impact of
genocide on international order from 1944 to 2010. Breaking this down
further, the book has three central objectives: (i) highlight the omission
of genocide in IR and the implications that this has on policymaking;
(ii) identify the obstacles and challenges involved in bringing the study of
genocide into IR and (iii) analyse the impact of genocide on the ordering
structure of international society. In relation to these three points I argue:
(i) IR scholars need to engage in the study of genocide as IR is uniquely
placed to help answer certain fundamental questions regarding genocide;
(ii) IR scholars need to understand the definitional debates that surround
genocide rather than simply assume that they know what it is. Also, both
IR scholars and genocide scholars have to consider how the assumptions
embodied within their view of international relations will shape their
understanding of genocide within it, and (iii) genocide poses a threat to
international order because it erodes the legitimate authority of the UN
(which acts as the primary facilitator of international legitimacy) and the
UNSC (which act as the stabilising function in international relations)
more than any other crime. Such understanding demonstrates that geno-
cide undermines the very rules, values, and institutions that increase
the likelihood of international order. Therefore, it is within the national
interest of all states to prevent genocide in international relations, that
is, if they value international order.



2

Words Matter: Genocide and the
Definitional Debate

As raised in Chapter 1, IR scholars are not necessarily well versed in
the definitional debates that surround genocide. This is neatly captured
in Tim Dunne and Daniela Kroslak’s claim, ‘The consensus supporting
the Genocide Convention masks important disputes around issues of
intent, scale, and identity of victim-group.’! In other words, IR scholars
should not simply rely on the Genocide Convention in order to gain
an understanding of what constitutes genocide because the legal defini-
tion masks definitional complexities regarding intent, scale and group
identity (to name just a few). For example, regarding group identity,
since the legal definition only identifies national, ethnic, racial, and
religious groups, this means that if a political, economic, or gendered
group is destroyed in its entirety then this cannot legally be defined as
genocide.? At the same time, this example reveals a fourth debate which
Dunne and Kroslak fail to mention: what constitutes destroy? As shall
be discussed, Raphael Lemkin, the man who coined the word genocide
and ‘the father of the Genocide Convention’, did not view destruction
as synonymous with mass murder and instead put forward a much
broader understanding of how groups can be destroyed.® Such exam-
ples illustrate that if one digs a little deeper into the question of how
genocide should be defined, one is faced with a variety of competing
interdisciplinary perspectives. The culmination of which is that ‘Few
ideas are as important, but in few cases are the meaning and relevance
of a key idea less clearly agreed.”*

This chapter will therefore set out the legal definition prior to analys-
ing four key terminology debates that surround the issues of (i) intent,
(ii) destroy, (iii) scale, and (iv) group identity. While this author upholds
the legal definition’s focus on intent and its multifaceted understand-
ing of destroy, it rejects the legal definition’s understanding of scale
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and group identity. In so doing this chapter will make the case that
the legal definition of genocide is conceptually flawed because it fails
to acknowledge the role of the state within the genocidal process and
morally deficient because it fails to protect groups other than national,
ethnic, racial, and religious. In sum, this chapter presents an overview
of the terminology debates that surround the definition of genocide to
illustrate how words matter. Not only is this important when considering
what words to use, for instance; should we define genocide in terms of
destruction, extermination, or mass murder? But also when one considers
how words can be interpreted in a variety of ways, this is explicit when
it comes to the debate over intent (which remains the most contested
debate in the discourse). Critically, IR scholars need to be aware of the
underlying complexities that underpin the legal definition of genocide.
Although this author’s initial intention was to provide a critical overview
of the definitional debates — rather than present my own definition - the
conclusion draws on the understanding set out in each of the debates
(intent, destroy, scale, and group identity) in order to put forward a new
definition of genocide. This, of course, reflects the fact that I do not
believe that the legal definition offers an accurate understanding of geno-
cide which raises the question, what is the legal definition?

The legal definition

As shall be discussed in more detail in Chapter 4, Article I sets out the
obligation to prevent and punish the crime of genocide, although this
remains a contested issue. Article II is the focus of this chapter as it
defines the crime of genocide:

Article I: The Contracting Parties confirm that genocide, whether
committed in time of peace or in time of war, is a crime under inter-
national law which they undertake to prevent and to punish.

Article II: In the present Convention, genocide means any of the
following acts committed with intent to destroy, in whole or in
part, a national, ethnical, racial or religious group, as such:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the
group;

(c) Deliberately inflicting on the group conditions of life cal-
culated to bring about its physical destruction in whole or
in part;
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(d) Imposing measures intended to prevent births within the
group;

(e) Forcibly transferring children of the group to another
group.’

To offer a brief overview of the UN Genocide Convention definition,
if one or more of the acts listed (a—e) are carried out with an intent to
destroy one of the protected groups, either in whole or in part, then this
constitutes genocide. The acts (a)-(e) are subordinate to the intent to
destroy a group. Intent, therefore, stands as the primary element which
differentiates the crime of genocide from other crimes. For example, if
someone killed members of one of the protected groups then this would
constitute murder, or mass murder, but if it could be proven that the
murder was carried out within the context of a broader intent to destroy
the group in whole or in part, then this would constitute genocide. It
is, therefore, at least at first glance quite precise and straightforward. Yet
problems arise when one considers how the definition is both broad and
narrow. As aforementioned, if a political group is destroyed in whole
then this would not constitute genocide from a legal perspective which
reflects the fact that the legal definition sets extremely narrow definitional
parameters regarding group identity. At the same time, the list of acts
includes forcibly transferring children which implies that genocide can
be committed without any killing involved. From this perspective, the
definition sets extremely broad definitional parameters regarding how a
group can be destroyed. As a result, one can begin to see how the inclu-
sion and exclusion of certain words and phrases as well their interpreta-
tion can create intense debates over how genocide should be defined.
Despite such problems the majority of genocide scholars use the
Genocide Convention either implicitly or explicitly. The focus here is
on those that utilise it explicitly, in that they defend its use. Their stance
is neatly summed up by Jacques Semelin: ‘Their position is fairly coher-
ent, noting that scholars are unable to agree on a common definition
of genocide, they feel justified in sticking to its legal definition.’”® The
statement underpins what Semelin labels as the ‘UN school’.” Advocates
of this approach accept that the legal definition has its weaknesses
yet continue to use it because it reflects an established international
consensus. With no collective agreement on what should replace the
1948 legal definition, the Genocide Convention offers much needed
definitional guidance. As Eric Weitz makes clear, “Through its focus
on intentionality, the fate of a defined population group, and physi-
cal annihilation, the Genocide Convention, despite its weaknesses,



16 The Threat of Genocide to International Order

provides us with a fruitful working definition that can guide the study
of past regimes and events.”® The statement is relevant for it demon-
strates why some social scientists uphold the legal definition as they
believe that it embodies the central tenets needed to understand geno-
cide such as intent, group identity, and methods of destruction.

In addition to this, the Genocide Convention has legal utility which
should not be overlooked. This point is raised in William Schabas’ pio-
neering work titled Genocide in International Law: ‘Most academic research
on the Genocide Convention has been undertaken by historians and
philosophers. They have frequently ventured onto judicial terrain, not
so much to interpret the instrument and to wrestle with legal intrica-
cies of the definition as to express frustration with its limitations.”
Understandably, Schabas highlights that philosophical and historical
inquiry into the legal definition often fails to come to terms with the
legal utility of the Genocide Convention itself. It is the practical value
therefore of the Genocide Convention which drives Schabas to accept
that the legal definition is both ‘adequate and appropriate’.!® From a
legal perspective, its strength lies in the fact that it provides interna-
tional lawyers with a matter-of-fact framework that can be implemented
to prosecute those suspected of committing genocide.!! Yet while one
should not overlook the legal utility of the Genocide Convention,
this in itself is not enough to justify the ‘UN school’ approach among
social scientists for as Frank Chalk correctly observes, ‘international
lawyers and scholars in the social sciences have their own legitimate
set of objectives when laying out the boundaries of the subject’.!? This
statement aptly captures the interdisciplinary complexity involved as
scholars have different yet equally legitimate disciplinary needs. For
example, lawyers may claim that if a state systematically destroys a
group not identified in the Genocide Convention then this still consti-
tutes a ‘crime against humanity’ and can be enacted on accordingly.'?
Nonetheless, as Chapter 1 stated, the idea of a ‘crime against human-
ity’ is built on the assumption that humanity exists. It is questionable,
therefore, whether social scientists should accept such categories as the
basis of non-legal enquiry.

To consider this further let us return to the aforementioned work of
Kenneth J. Campbell who actually goes much further than Weitz in his
criticism of the legal definition yet ultimately upholds it. Addressing
the fact that the Genocide Convention omits political groups within
its definition of group identity, Campbell highlights that the Soviet
Union representative at the time blocked any attempt to include
political groups as they feared that Soviet leaders could become the



Words Matter 17

target of criminal prosecution for their liquidation of the Kulaks.!*
Intriguingly, this leads Campbell to conclude that ‘the legal definition
is therefore the product of political compromise, as well as justice and
morality’.!® The important point to consider is that despite Campbell
acknowledging that the final draft represents a compromise in justice
and morality, he accepts the legal definition because ‘International law
offers the one authoritative source for legitimate collective action.’!®
The logic embodied within Campbell’s approach succinctly illustrates
the divide between those that recognise the moral deficiency of the
legal definition yet choose to uphold it because of its legal utility and
those that reject it precisely because of its moral deficiency. Ultimately,
the analysis presented within this chapter concurs with the latter camp
as it rejects the idea that the legal utility of the Genocide Convention
should be prioritised over all other concerns.

As Chapter 4 will discuss, legitimacy should not be seen as synonymous
with law. If the case can be made that the legal definition is morally defi-
cient then this opens the door for scholars to question the legitimacy of
the legal definition on moral grounds. Moreover, it is important to stress
that if scholars reject the legal definition of genocide this does not mean
that they reject the Genocide Convention itself but the definition within
it. By this I mean that scholars can reject Article II (outlined above)
which defines genocide in the hope that a more informed definition can
be constructed, yet this does not mean that scholars are at the same time
rejecting the legal obligation to prevent genocide as set out in Article L.
Quite obviously, international society’s obligation to prevent and pros-
ecute the crime of genocide stems from its definition of genocide, yet
at the same time, those that reject the legal definition do not wish to
hinder the prevention and punishment of genocide in the meantime.
They simply hope that a more informed understanding of genocide can
be constructed through academic dialogue which may help to provide a
more useful legal framework. With this in mind, this chapter will now
shift its focus to a more in-depth analysis of central terminology debates
regarding intent, destroy, scale, and group identity.

Intent

The list of crimes (a—e) identified in the legal definition are themselves
crimes; however, in order to constitute the crime of genocide it has to
be proven that these crimes were conducted with intent. While this may
appear straightforward, this is perhaps the most debated issue for two
reasons (i) genocide scholars remain divided over how intent should be
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interpreted and (ii) how can we prove the intentions of individuals?!’
This latter problem was put into explicit context in the debate over
whether genocide had occurred in Darfur. After researching the atroci-
ties in Darfur for three months, in January 2005, the Report of the
International Commission of Inquiry on Darfur concluded that while
the ‘crimes against humanity and war crimes that have been commit-
ted in Darfur may be no less serious and heinous than genocide’, the
crimes could not be classed as genocide because it could not be proven
that the Government of Sudan (GoS) possessed a ‘genocidal intent’.!8
The conclusion illustrated the Genocide Convention’s dependency on a
term that is extremely difficult to establish. Yet even prior to getting to
this stage a complex debate emerges over what intent actually means.
Accordingly, this overview will address the term’s meaning and go on
to advocate a behavioural-based understanding of intent which it is
claimed here should be inferred by focusing on state policy.

To gain an understanding of the debate over how intent should be
interpreted let us consider Barbara B. Green'’s analysis of the famine
within the Soviet Union in 1932-3.1° As Green notes, scholars have
been divided over whether Stalin’s Terror was genocidal and this divi-
sion revolves around the central question of intent within the context
of the 1932-3 famine.?° Green explains that on one side of the debate
there are scholars such as Robert Conquest, James E. Mace, and Marco
Carynnyk who argue that the famine was genocide, because the mil-
lions who died did so because Stalin had engineered a plan to crush the
Ukrainian people.?! In this explanation, Stalin was specifically motivated
by the intent to destroy Ukrainians. In sharp contrast, scholars such
as Robert Tucker, Adam Ulam, and Martin Malia have focused on the
social and cultural motivation of Stalin.?? Within this explanation
Stalin was motivated by reasons other than that of Ukrainian destruc-
tion and as a result these scholars claim that the famine does not consti-
tute genocide. Green aligns herself with the latter position as she states:
‘Unlike the Holocaust, the Great Famine was not an intentional act of
genocide. The purpose was not to exterminate Ukrainians as a people
simply because they were Ukrainians. Extermination was not an end
in itself.”?> The example illustrates the debate over intent perfectly as
these scholars agree on the same outcome yet they disagree on whether
this constitutes genocide. For Conquest, Mace, and Marco, the specific
motive was the destruction of the Ukrainian people and therefore the
crime was an end within itself and thereby constitutes genocide. This is
markedly different to Green, Tucker, Ulam, and Malia’s understanding
of Stalin’s motive as they view the famine as a means to an end rather
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than an end within itself, which, therefore, should not be viewed as
genocide. To return to the idea that words matter one can see how dif-
ferent interpretations of intent hold fundamental implications when
defining genocide.

Intriguingly, a motive-based understanding of intent was evident in
the drafting process (1946-8) yet this was omitted by the time the final
draft was constructed. As Leo Kuper explains:

The draft of the Ad Hoc Committee had offered a more complex for-
mulation of intent in its definition of genocide as ‘any of the follow-
ing deliberate acts committed with the intent to destroy a national,
racial, religious or political group, on the grounds of the national or
racial origin, religious belief, or political opinion of its members’.2*

Within this formulation there is a clear link between intent and motive
as the intent to destroy had to be carried out ‘on the grounds of’ national
or racial origin. Evidently, the legacy of the Nazi genocide looms large
here as it was proposed that the intention to destroy a group had to
constitute an end in itself rather than a means to an end. If, for exam-
ple, a group is destroyed for economic reasons, then the crime may
have the same outcome as genocide but does not constitute genocide.
Thus, scholars such as Green uphold the view that the destruction of
the Ukrainians was not genocide because she believes that their destruc-
tion was a by-product of economic and cultural reforms — a means to an
end — rather than a specifically motivated ethnic destruction — an end
in itself. As Kuper explains, this complex formulation started a heated
debate which saw the phrase ‘on grounds of’ substituted within the
final Genocide Convention draft for the phrase ‘as such’.2> As a result,
the final definition distanced itself from the motive-based understand-
ing of intent to be found within the Ad Hoc Committee draft, yet the
phrase ‘as such’ remains highly ambiguous.?® Therefore, scholars remain
divided over whether to uphold the motive-based understanding of
intent put forward by the Ad Hoc Committee draft.

In an attempt to provide clarity on this issue, Helen Fein, who spent
many years researching this specific topic, concluded, ‘One can demon-
strate “intent” by showing a pattern of purposeful action, constructing
a plausible prima facie case for genocide in terms of the Convention.’?’
The rationale put forward by Fein seems perfectly logical, in that a
pattern of purposeful action would suggest the action committed was
intentional rather than accidental or an accumulation of ad hoc acts.
This is something that will be returned to below. However, a problem
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arises as Fein justifies her understanding of intent by claiming, ‘Critics
who dwell on the inability to prove “intent” do not understand the
difference between “intent” and motive.”?® Attempting to illustrate this
claim Fein cites Reisman and Norchi’s discussion of the intent to destroy
the Afghan people: ‘Intent is demonstrated on the prima facie grounds
by deliberate or repeated (criminal) acts — acts violating laws of war
or peace — with foreseeable results, leading to the destruction of a sig-
nificant part of the Afghan people, regardless of the political motives
behind intent.’”?® The problem with Fein’s rationale is that it is built
on the assumption that Reisman and Norchi’s understanding of intent
is somehow more objective than alternative understandings of intent.
As the example of the Ukrainian famine highlighted, scholars do not
simply seek to establish motive because they misunderstand intent. On
the contrary, many scholars see motive as playing a pivotal role in distin-
guishing between cases of mass violence and cases of genocide. It seems
overly simplistic, therefore, to suggest that a clear line can be drawn
between intent and motive and in turn argue that this approach is ‘right’
and the other ‘wrong’. After all, this is not a scientific matter of fact.
Rather than drawing a line between the two, Adam Jones attempts to
reformulate the approach by putting forward a knowledge-based under-
standing of intent (as opposed to a motive-based understanding of
intent) which he claims represents a ‘liberal interpretation’ of intent.>° By
which Jones means, ‘regardless of the claimed objective of the actions in
question, they are intentional if they are perpetrated with the knowledge
or reasonable expectation that they will destroy a human group in whole
or in part’.?! In essence, it would seem that in utilising this approach,
Jones attempts to bridge the gap between destruction as a means to
an end and as an end in itself, for as Jones explains, this knowledge-
based understanding of intent combines specific intent with constructive
intent.3? Interestingly, Jones cites the International Criminal Tribunal
for Rwanda’s (ICTR) Akeyesu judgement to highlight how international
law is moving in this direction: ‘The offender is culpable because he
knew or should have known that the act committed would destroy, in
whole or in part, a group.”*? Yet, while this knowledge-based approach
has an appealing nature to it, it is difficult to see how defining geno-
cide in these terms keeps genocide as something qualitatively different
from other forms of mass violence such as war crimes. For example, the
blanket bombings of German cities in the Second World War were car-
ried out with the knowledge that Germans would be killed yet they were
not carried out with the intention of destroying the group but with the
intention of trying to end the war. Thus, one cannot help but feel that
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the appeal to a knowledge-based understanding of intent overlooks
rather than resolves the problem of motive.

At this point the reader may be questioning whether the term ‘intent’
should even be included in the definition of genocide for it is clear its
insertion opens the door for confusion regarding how intent can be
proven and what intent actually means. This is precisely the point raised
by Herbert Hirsch who claims one cannot use the term ‘intent’ specifi-
cally because of the term’s ambiguity.3* Offering a potential solution,
he states, ‘instead of emphasizing an obscure and impossible-to-define
psychological state of intent, the Convention should focus on an eas-
ily identifiable action or behaviour and infer from that behaviour’.3
In essence, Hirsch attempts to overcome the endless debate that has
arisen over intent by claiming that we should infer intent by focusing
on behaviour. It would seem here that Hirsch offers a behavioural-based
understanding of intent as opposed to the aforementioned motive-
based (Ad Hoc Committee) and knowledge-based (Jones) approaches.
Intriguingly, this aligns itself with the initial argument outlined by Fein
who claimed that ‘One can demonstrate intent by showing a pattern
of purposeful action.” Such understanding is set out in Hirsch’s behav-
ioural-based approach but whereas Fein attempts to distinguish motive
from intent in her understanding, Hirsch claims that one should focus
on inferring intent in general by trying to establish behavioural patterns.
In other words, since we can never know the psychological motives of
the actors involved it is more practical to infer intent by focusing on
state policy.

Notably, this approach also holds weight within the context of
international law as recent legal developments have also upheld a
behavioural-based understanding of intent. The more traditional focus of
international law, as Schabas explains, has been to focus on the ‘mental
element’ or mens rea of genocide.*® This mental element embodies two
components, knowledge referring to an awareness of the circumstance or
consequence and intent which refers to the desire to commit the crime.?’
However, in a more recent publication, Schabas brings this traditional
legal understanding into question, asking, ‘can a State have a “mental ele-
ment?”’3® Drawing on the rulings of the International Criminal Tribunal
for former Yugoslavia (ICTY) as well as the Darfur Commission, Schabas
highlights: ‘In practice, what we look for is not a “mental element”
but rather a “plan or policy.”*® Accordingly, Schabas highlights that
actors such as the ICTY and/or the Darfur Commission have actually
attempted to infer intent by focusing on state policy. From this perspec-
tive: ‘A State would commit genocide if there is evidence of a plan or
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policy indicating an intent to destroy, in whole or in part, a national,
ethnic, racial or religious group as such.’?® Such understanding reiterates
the sentiment expressed by both Hirsch and Fein yet demonstrates that
this is not an abstract appeal to an alternative understanding of intent
but reflects the reality of how decision makers have not tried to prove
the mental element of individuals but have instead sought to establish a
behavioural-based understanding of intent. In other words, actors infer
intent by focusing on state policy.

This behavioural-based approach has considerable merit because it
also factors in the role of the state, thus killing two birds with one stone
for, as aforementioned, the Genocide Convention does not include the
role of the state in its definition. This is highly problematic for many
genocide scholars because the legal definition’s failure to incorporate
the role of the state means that it fails to capture the true nature of
the crime. Although individuals often hate ‘other’ groups, they cannot
destroy ‘other’ groups because they do not have the means. It is here
that the power of the state is central. While concerns over the omission
of the state were raised during the drafting process of the Genocide
Convention, the final definition fails to mention the state at all.*! As a
result, the legal definition misrepresents genocide as a crime that can be
committed by individuals alone thus failing to acknowledge that because
genocide is a crime against a group, or a collective of groups, the role
of the state has to be factored in to any understanding.*? This was put
into context in Irving L. Horowitz’s work titled, Taking Lives, Genocide
and State Power in which the author defines genocide as ‘a structural and
systematic destruction of innocent people by a state bureaucratic appara-
tus’.*3 The title of the book speaks volumes as it underlines the fact that
if one is to destroy a group then one needs more than just motive, one
needs power. Within contemporary international relations, states hold a
monopoly on the use of violence and it is this power-base that has to be
included in any understanding. As Mark Levene explains, ‘whilst there
is no prima facie case why the state has to be the genocidal agent ... it is
hard to imagine a modern annihilation campaign without state involve-
ment’.#* Such understanding seems perfectly valid yet at the same time
one has to also consider that genocide could occur in a weak and/or
failed state in which alternative sources of authority may be able to
carry out widespread destruction without the central government being
able to stop them. With this in mind, the phrase, a ‘collective power’ is
utilised within the definition put forward at the end of this chapter as it
is feasible that in certain contexts, such as a failed state, a collective power
could commit genocide while not itself being a government.
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To summarise, the debate over intent will no doubt continue and
from this single debate alone one can see why the concept of genocide is
widely regarded as an essentially contested concept. While no approach
provides an objective scientific benchmark that scholars can appeal to,
the behavioural-based understanding of intent seems to provide a more
accomplished understanding of genocide than that of the motive-based
and/or knowledge-based alternatives. Since we can never know what
is in the minds of perpetrators and no-doubt perpetrators will only get
better at destroying paper trails etc, the idea of inferring intent by focus-
ing on state policy holds considerable merit and also factors in the role
of the state which helps address a fundamentally important conceptual
deficit in the present legal definition.

Destroy

The debate over destroy essentially poses the question: how can a group
be destroyed? The reader may be perplexed by the simplicity of the
question as the obvious answer, and the answer that is actually upheld
by the majority of genocide scholars, is that to destroy a group, one
has to kill it. Those that uphold this view claim that just as homicide
refers to the Kkilling of an individual, genocide refers to the Kkilling of a
group. The mainstream use of destroy therefore, focuses purely on the
physical destruction of groups. While this is quite simple and straightfor-
ward, a problem arises as one considers the fact that neither Raphael
Lemkin nor the Genocide Convention views the destruction of a group
as synonymous with mass Killing.*> On the contrary, both Lemkin and
the Genocide Convention put forward a much broader understanding
of how a group can actually be destroyed. This section will provide an
overview of the debates involved, before concluding that while mass
muzrder is an integral part of the genocidal process, it should be viewed
as one element within a destruction process that embodies more than
mass killing alone.

Let us first of all turn our attention to the understanding of geno-
cide set out in Lemkin’s original work. In a famous passage much cited
among conceptual accounts on genocide, Lemkin outlines his broad
understanding:

Genocide does not necessarily mean the immediate destruction of a
nation, except when accomplished by mass killings of all members
of a nation. It is intended rather to signify a coordinated plan of dif-
ferent actions aiming at the destruction of essential foundations of
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the life of national groups, with the aim of annihilating the groups
themselves. ... Genocide has two phases: one the destruction of
the national pattern of the oppressed group; the other, the imposi-
tion of the national pattern of the oppressor.4®

The statement is critical for the simple fact that the man who invented
the word genocide did not see genocide as synonymous with mass kill-
ing. In putting forward the idea that genocide should be understood as
a ‘co-ordinated plan of different actions’, Lemkin attempted to convey a
multidimensional understanding of genocide that is very different from
most contemporary uses. For Lemkin, anything that aimed to ‘destroy the
essential foundations’ of a group had to be factored into any understand-
ing of genocide. A central concern of Lemkin's therefore was the idea that
groups do not just exist in the physical sense as their existence is shaped by
a whole host of other factors such as tradition, culture, and identity. While
genocide is often used in a contemporary context as a short-hand for mass
murder, it is imperative that one considers how the essential foundations
of groups are constructed and in turn how they can be destroyed.

Addressing the issue of what constitutes a ‘co-ordinated plan of differ-
ent actions’, Lemkin provides us with an insight into his multidimen-
sional understanding of destroy within another key passage:

Genocide is effected through a synchronized attack on differ-
ent aspects of life of the captive peoples: in the political field
(by destroying institutions of self-government and imposing a
German pattern of administration, and through colonization by
Germans); in the social field (by disrupting the social cohesion
of the nation involved and Kkilling or removing elements such as
the intelligentsia, which provide spiritual leadership-according to
Hitler’s statement in Mein Kampf, ‘the greatest of spirits can be lig-
uidated if its bearer is beaten to death with a rubber truncheon’);
in the cultural field (by prohibiting or destroying cultural institu-
tions and cultural activities; by substituting vocational education
for education in the liberal arts, in order to prevent humanistic
thinking, which the occupant considers dangerous because its
promotes national thinking); in the economic field (by shifting the
wealth to Germans and by prohibiting the exercise of trades and
occupations by people who do not promote Germanism ‘without
reservation’); in the biological field (by a policy of depopula-
tion and by promoting procreation of Germans in the occupied
countries); in the field of physical existence (by introducing
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a starvation rationing system for non Germans and by mass
killings, mainly of Jews, Poles, Slovenes, and Russians); in the
religious field (by interfering with the activities of the Church,
which in many countries provides not only spiritual but also
national leadership); in the field of morality (by attempts to
create an atmosphere of moral debasement through promoting
pornographic publications and motion pictures, and the excessive
consumption of alcohol.#

The passage details eight ways in which Lemkin believed that the essential
foundations of a group could be destroyed. The focus, not just on physical
and biological destruction, but also on political, social, cultural, economic,
religious, and moral forms of destruction highlights a much broader
understanding of destroy than is found in the majority of contemporary
works. Quite obviously, the idea that the ‘promotion of pornographic
publications’ may be utilised to destroy the moral foundations of a group
may not sit well among most contemporary scholars.* However, it does
illustrate the multidimensional understanding of destruction that was at
the heart of Lemkin’s approach, even if it remains somewhat unclear as
to whether Lemkin meant that a synchronised attack which involved no
physical or biological dimension could still be defined as genocide.*’

While this broader understanding of destroy may surprise the non-
genocide scholar, the fact is that the legal definition upholds such
an approach, as it sets out an understanding of genocide that states
that genocide can be committed without any mass killing involved. As
Kuper’s analysis reveals, Western powers rejected the idea of including
cultural rights in the final definition.’® However, the legal definition
still upholds a much broader understanding of destroy than that of
present use. While crimes (a) and (c) of Article II fit within the physical
dimension of destroy, crimes (d) and (e) broaden the definitional param-
eters to include a biological dimension. While this in itself is broader in
scope than the mainstream focus on mass killing, crime (b) defines an
act of genocide as ‘Causing serious bodily or mental harm to members
of the group.’ In so doing, the legal definition clearly states that if intent
could be established, then imposing mental harm on a protected group
constitutes genocide. This suggests that in international law, genocide
can be committed without any killing involved. To re-raise the question:
can genocide be committed without any physical killing? The Genocide
Convention does not suffer from the ambiguity found in Lemkin’s anal-
ysis; the legal definition states that genocide can be committed without
any physical or biological destruction being carried out.
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For many genocide scholars both Lemkin and the Genocide
Convention set the bar too low when it comes to defining how a group
can be destroyed. For example, in Barbara Harff and Ted Gurr’s seminal
empirical study on cases of genocide and ‘politicide’ between 1946 and
1987, the authors rejected crime (b) in their empirical identification.5!
In attempting to justify their position the authors claimed this would,
‘extend the definition to innumerable instances of groups which have
lost their cohesion and identity, but not necessarily their lives, as a
result of processes of socioeconomic change’.>? The statement captures
the sentiment expressed by most contemporary genocide scholars. As
Adam Jones notes, genocide scholars such as Fein, Charny, Horowitz,
Katz, and Jones himself, all focus on the physical dimension of destroy
which reflects the more mainstream position.*? Significantly, all of these
scholars have actually rejected the legal definition and provided their
own definitions which put forward a much narrower understanding of
destroy than that to be found in the Genocide Convention. For exam-
ple, Chalk and Jonassohn claim: ‘Genocide is a form of one-sided mass
killing in which a state or other authority intends to destroy a group,
as that group and membership in it are defined by the perpetrator.’>*
As the authors go on to explain, ‘we hope that the term ethnocide will
come into wider use for those cases in which a group disappears without
mass killing’.>® The statement illustrates that Chalk and Jonassohn were
sympathetic towards the fact that groups could be destroyed without
mass killing taking place yet attempted to overcome this problem by
claiming that the word genocide should be used for cases of physical
destruction and the term ‘ethnocide’ (a term which Lemkin rejected>®)
should be used for cases of non-physical destruction. Problematically,
the term ‘ethnocide’ has taken on contradictory meanings since Chalk
and Jonassohn’s publication.’” However, this does not detract from the
fact that Chalk and Jonassohn felt that an alternative word was needed
to capture non-physical group destruction. At the heart of the debate
therefore lies the question of whether the destruction of a group’s cul-
ture should be placed within the same comparative framework as the
physical destruction of a group.

It is here that the work of Martin Shaw is important as he vehe-
mently opposes the narrow focus on mass killing to be found within
contemporary literature. Shaw’s conceptual critique is formulated on
two key criticisms of the mainstream position, (i) the focus on mass
killing neglects the ‘sociological foundations’ of the crime, and (ii) such
understanding fail to address the relationship between genocide and
war.’8 Attempting to resolve this problem, Shaw defines genocide as
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‘A form of violent social conflict, or war, between armed power organisations
that aim to destroy civilian social groups and those groups and other actors
who resist them’.>® With regard to Shaw’s understanding of destroy, Shaw
utilises the phrase ‘violent social conflict’ and in doing so seemingly
brings the crime of ‘vandalism’ back within the definitional parameters
of genocide.®® In an analysis which sets out to restate the importance
of Lemkin’s understanding of genocide within a contemporary context,
Shaw reiterates Lemkin’s belief that killing is just one of many ways in
which a group can be destroyed. Killing therefore should not be seen as
the ‘primary meaning’ of group destruction.®! However, as with LemKin,
there remains ambiguity surrounding the question of whether Shaw
believes that genocide can be committed without mass killing taking
place. For example: Shaw states, ‘Defining genocide by killing misses
the social aims that lie behind it. Genocide involves mass killing but it is
much more than mass killing’.°> While the statement underlines Shaw’s
central view that genocide is not just about mass killing, in stating that
genocide involves mass killing a grey area remains over whether geno-
cide must involve mass killing? As a result, it does not help overcome
the ambiguity to be found in Lemkin’s understanding.

Despite this ambiguity, in attempting to restate the social aims that lie
behind genocide, Shaw does highlight that genocide should be under-
stood as a process rather than an act. For example, Auschwitz represented
the final step in the destruction of the Jews yet one cannot understand
Auschwitz without understanding the road that led to it. The question
is: when did the Nazi genocide start? Was it in 1933 as Hitler took power,
in 1935 as the Nuremburg Laws were established, in 1939 as the Second
World War broke out, or in 1941 with the establishment of the ‘Final
Solution’? The question provides the basis of a heated debate within
both Genocide and Holocaust Studies and while it cannot be answered
here it does highlight the problem of deconstructing the genocidal
process. This is exactly the point raised within Levene’s analysis of
Lemkin as he highlights that Lemkin conflates the genocidal process —
which may or may not lead to genocide — with genocide itself.®3 As
Levene explains, what matters is ‘the distinction between the process of
genocide which is actually all too common and a consequence which,
while all too frequent, is much less so’.%* Putting this into context
Levene explains that this distinction ‘puts the 1999 events in Kosovo
on one side of a divide and the Holocaust on the other, not because
genocidal mechanisms were not at work in both cases or that those
in Kosovo could not have led to genocide. But the point is that they
did not’.%® The statement offers a profound insight into understanding
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genocide as it highlights that while all genocides involve a genocidal
process, not all genocidal processes lead to genocide. This leads Levene
to conclude that, ‘the study of genocide is nine parts the genocidal
process and only one part that of a particular outcome’.% This, in turn,
helps us gain a more informed understanding of genocide than simply
treating it as an act of mass murder, yet highlights the importance of
mass murder within the genocidal process.

In sum, the majority of contemporary scholars refer to genocide as
the physical destruction of a group, yet this can present genocide as an
act, rather than a process. While all genocide scholars would acknowl-
edge that genocide is a process rather than an act, it is questionable
whether the specific focus on mass killing conveys this underlying proc-
ess. Contemporary scholars such as Levene and Shaw have been keen on
restating the multidimensional understanding of destruction embodied
within genocide; yet as earlier discussed questions still remain as to
whether genocide can be committed without mass killing — as stated
in the Genocide Convention. To clarify my own position on this
issue, I would stipulate that killing does have to take place yet at the
same time it is important to remember that the state (which is usually
the perpetrator of genocide) has a toolkit of measures that can be used
to destroy a group; while mass murder is indeed the deadliest of tools
available, it is not the only tool. In an attempt, therefore, to convey an
understanding of the genocidal process the conclusion put forward at
the end of this chapter uses the phrase the process of destruction to con-
vey the multidimensional meaning of the term ‘destroy’.

Scale

The legal definition stipulates that genocide refers to the destruction
of a group in whole or in part; however, many genocide scholars reject
this phrasing on the grounds that the destruction of a group ‘in part’
may refer to an act of murder (just one person).®’ This reflects the fact
that the legal definition embodies extremely broad parameters regard-
ing the scale of the crime. Generally speaking, there are three alterna-
tive perspectives which emerge as scholars have put forward the idea
that genocide refers to the intent to destroy a group ‘in whole or in
substantial part’, or at its most extreme, ‘in whole’. Meanwhile, some
scholars have rejected these two approaches on the grounds that they
are ambiguous and have instead sought to put forward a clear quantifi-
able measure.®® Accordingly, this section focuses on these three differ-
ent approaches prior to concluding that genocide should be defined as
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intent to destroy a group ‘in whole or in substantial part’ rather than ‘in
whole or in part’.

The most controversial understanding of scale is found in the defi-
nitions that define genocide as the intent to destroy ‘in whole’. For
instance, Stephen Katz claims that genocide should only be applied to
‘the actualisation of the intent, however successfully carried out, to mur-
der in its totality any national, ethnic, racial, religious, political, social,
gender or economic group, as these groups are defined by the perpetra-
tor, by whatever means’.®® From this understanding, any intentional
destruction of a group in part or in substantial part does not constitute
genocide. This actually leads Katz to conclude, after an extensive com-
parative study, that the Holocaust remains the only example of genocide
in history.”” The narrow parameters outlined by Katz have been criti-
cised for upholding a ‘Holocaust-centric’ approach to Genocide Studies,
in which the Holocaust is presented as the only example of genocide
and in doing so sets the benchmark of genocide so high as to exclude
all other examples.”! This understanding is part of a broader debate over
whether the Holocaust is unique?’? However, as Levene explains, ‘this
leaves us in the rather bizarre predicament where genocide exists minus
the Holocaust, or alternatively, has to be squarely confronted as the
only example of the phenomenon’.”> Obviously, in claiming that the
Holocaust is the only example of genocide, Katz upholds the view that
the Holocaust is unique yet to turn to the work of seminal Holocaust
scholars such as Omer Bartov it appears that the debate over unique-
ness is rather unhelpful.” Quite simply, the view here is that one does
not have to get bogged down in debates over whether the Holocaust is
unique in order to gauge the importance of the Holocaust.

In an attempt to establish a middle-ground between the overtly
broad understanding of ‘in whole or in part’ and the overtly narrow
understanding of ‘in whole’, some scholars have chosen to utilise the
phrase: ‘in whole or in substantial part’. This is put into context within
Leo Kuper’s analysis as he states that the destruction of a group has to
equate to a ‘substantial’ or ‘appreciable number’ of victims.”> Kuper goes
on to introduce the term ‘genocidal massacre’ to refer to smaller-scale
destructions, such as the destruction of a village which may still reflect
an intent to destroy a group, hence ‘genocidal massacre’, but should
not be placed within the same comparative framework as the systematic
destruction of six million Jews.”® For example, the extermination of an
estimated 7000 Bosnian Muslims at Srebrenica was legally classified as
genocide, yet one cannot help but think that this should be consid-
ered as a ‘genocidal massacre’ when compared to the extermination
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of 800,000 Tutsi and moderate Hutu that took place in Rwanda the
previous year. While this approach seems valid, the question that
naturally arises here is what constitutes ‘appreciable numbers’? In other
words, how many have to be murdered before a ‘substantial part’ has
been destroyed?

Addressing the inherent ambiguity embodied in phrases such as
‘in whole or in part’ or ‘in whole or in substantial part’, Benjamin
Valentino’s comparative study sets out a clear and concise quantitative
measure: ‘at least fifty thousand deaths over the course of five or fewer
years’.”” For Valentino, this benchmark does not only allow one to confi-
dently state that mass killing did indeed occur, but also, that it occurred
intentionally.”® Against the backdrop of ambiguity discussed above,
any such appeal to clearly definable numbers has certain initial appeal.
Moreover, Valentino’s approach clearly draws a distinction between
small scale ad hoc cases of murder and the mass violence that takes
place in the genocidal process. It should also be noted that Valentino’s
study is on genocide and mass violence and thus does not seek to neces-
sarily draw a distinction between the two. Even if one puts the problem
of this blurred boundary to one side, the problem with this definition
is, as Valentino explains, that ‘such a definition does not adequately
capture the threat to human diversity posed by attacks against smaller
groups’.”® For example, if a group of exactly 49,999 people were killed
within five years this would not constitute genocide. Or, if a group of
50,000 people were killed in five and a half years, then according to
Valentino’s definition, this would not constitute genocide. The arbitrary
nature therefore of Valentino’s quantitative approach is problematic as
it does not capture the qualitative implications of smaller groups being
destroyed over shorter periods of time or larger groups being destroyed
over longer periods of time.

What seems quite clear therefore is that the crime of genocide is sim-
ply far too complex to be defined in terms of a quantifiable one size fits
all measure. This may be an acceptable approach when attempting to
qualify mass murder as one sets out to quantify the idea of mass within
mass murder by adding up the number of dead bodies, yet as discussed,
genocide is about more than mass murder it is about the destruction of
a group through physical and non-physical means. So where does this
leave the issue of scale? The phrase ‘in whole’ is too exclusive, yet the
phrase ‘in part’ is too inclusive, the phrase ‘in whole or in substantial
part’ is rather ambiguous yet any attempt to define the scale of genocide
in terms of a clear concise quantifiable measure seems inherently flawed
as it fails to capture the complexities involved in group destruction.
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Amidst this confusion Adam Jones’ use of the phrase ‘in whole or in
substantial part’ is worth considering:

I prefer to leave “substantial” imprecise; I hope its parameters
will expand over time, together with our capacity for empathy.
It seems clear, though, that a threshold is passed when victims
mount to the tens or hundreds of thousands - although relative
group size must always be factored in.3°

There are two key points here, the first is the ‘imprecise’ nature of
Jones’ use of substantial and the second is that of ‘relative group size’.
Regarding the former, the ambiguity inherent in the phrase ‘substantial’
is presented as a strength rather than a weakness. Acknowledging that
there is no scientific benchmark that scholars can appeal to when meas-
uring scale, the phrase ‘in substantial part’ provides a starting point
for further research which is more appropriate than the present legal
definition because it conveys a clearer understanding that mass murder
rather than just small scale murder has to take place. It also factors in
the idea of ‘relative group size’ which should not be overlooked when
attempting to gauge an understanding of scale.

Relative group size raises an extremely problematic area of considera-
tion. On the one hand, Valentino’s quantitative approach dictates that
if a group smaller than the number proposed (whether that is 50,000
or any other number) is destroyed in its entirety then this cannot be
classed as genocide. This is despite the fact that genocide refers to the
destruction of a group rather than the mass killing of a certain number
of people. On the other hand, Jones’ ‘imprecise’ definition leaves the
scholar somewhat uneasy due to its dependency on interpretation. For
example, can the destruction of a group of 50,000 people or less be com-
pared with the destruction of six million group members? If we were to
take this logic even further, if a smaller group, of say 2000 people, were
destroyed ‘in substantial part’, then does this constitute genocide? The
answer proposed here is yes, for the simple reason that genocide refers
to the destruction of a group — no matter how large or small that group
is. To consider this further let us turn to Schabas’ analysis in which
he states that Raphael Lemkin wrote to the Senate Committee in 1950
‘claiming that the destruction in part must be of a substantial nature so as
to affect its entirety’.8! The statement underlines the fact that genocide is
not dependent on a specific number of people being killed but on a group
in its entirety being affected by the destruction of a number of members
within it (whatever that number may be). If then, a group consists of



32 The Threat of Genocide to International Order

40,000 people and 20,000 of them are killed, it is difficult to see why this
would not constitute genocide, as the extermination of 50 per cent of the
group would undoubtedly affect its entirety. The position taken here is
that the study of genocide should not be dependent on the scale of the
Holocaust. Surely the primary focus of genocide scholars should be on
the relative threat posed to a group’s very existence.

In sum, the phrase ‘in whole or in substantial part’ seems to provide
what can only be described as a sensible middle ground between the
extremity embodied within the phrase ‘in whole or in part’ at one
end of the spectrum and ‘in whole’ at the other end of the spectrum.
Furthermore, it provides a much needed flexibility which is needed
when judging whether genocide has occurred on a case-by-case basis.
This is something that no quantitative approach can provide as any
attempt to present a one size fits all quantifiable definition of scale
overlooks the complexities that surround issues such as relative group
size. While this analysis accepts the legal definition’s focus on intent
(though it reinterprets it to include the state) and broader understand-
ing of destroy (though as stated, mass murder should be understood as
a prerequisite), it rejects the legal definition’s understanding of scale. At
this point, the reader may be rightly questioning, well, if one accepts
the inclusion of intent and the broader understanding of destroy then is
it really worth rejecting the legal definition on the grounds that it uses
the phrase ‘in whole or in part’ rather than ‘in whole or in substantial
part’ and the answer proposed here would be no. In other words, if this
was all that was wrong, I would accept the legal definition including
its conceptual weakness regarding the omission of the state. However,
what I, and the many genocide scholars cannot accept, is the fact that
the Genocide Convention only protects ‘national, ethnical, racial and
religious’ groups. This is a moral deficiency within the legal definition
that should not be overlooked.

Group identity

The legal definition defines genocide as the intentional destruction of
‘national, ethnical, racial and religious’ groups. This means that if a polit-
ical, economic, or gendered group is destroyed ‘in whole’ then this does
not constitute genocide from a legal perspective. Of course, this does not
mean that such acts are not crimes, it is just that they are recognised in
international law as crimes against humanity rather than genocide.?? Yet
while this may help lawyers overcome technicalities in a courtroom, this
does not necessarily help the victims of non-legal genocide find justice.
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Simply saying that the perpetrators go to prison regardless of what we
call the crime they have been charged with is not good enough. To use
a domestic analogy, if someone was raped and was then told that the
perpetrator of the crime was going to be charged with assault, the out-
come may be that the perpetrator goes to prison either way but one can-
not help but think that the victim may see this as a secondary injustice.
Quite simply, if someone is a victim of a crime, then lawyers have a duty
to represent that crime as accurately as they can. With this in mind, this
section sets out to explain why the four groups were prioritised in the
first place and then rejects this rationale on the grounds that just as all
individuals are equal, all groups are equal, and thus all groups should be
protected equally with none prioritised over another.

To understand why ‘national, ethnic, racial and religious’ groups were
prioritised in the first place it is important to go back to the drafting
process that preceded the final definition. At the time, as Kuper’s work
highlights, the Ad Hoc Committee’s draft debated extensively whether
to include ‘political groups’ in the final definition.’? Kuper explains
that the Russian representative led a ‘vigorous attack’ as it was claimed
that ‘the inclusion of political groups was not in conformity “with the
scientific definition of genocide”’ .84 The statement reflects the fact that
many of the drafters at the time believed that the identity of a group
could be established scientifically. While the inclusion of religious
groups within this scientific formula appears troublesome, the Russian
representative justified this on the grounds that, ‘in all known cases
of genocide perpetrated on the grounds of religion, it had always been
evident that nationality or race were concomitant reasons’.®> Although
the motives of the Russian representative have been rightly questioned
on the grounds that the Russian government was worried that its treat-
ment of political groups may be considered genocide, there is a more
profound appeal to the idea that national, ethnic, racial, and religious
groups can be identified objectively.

Since 1948, our understanding of how group identities are con-
structed has come a long way, which helps provide us with a more
informed understanding of how groups should be defined in any defi-
nition of genocide. It is here that the work of anthropologists in the
discipline of Genocide Studies is important as they highlight that the
scientific rationale that underpinned group identify in 1948 is anything
but scientific. As Alexander Hinton explains:

From an anthropological perspective, the UN definition is highly
problematic because it privileges certain social categories — race,
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ethnicity, religion and nationality — over others. While the mak-
ing of social difference is a human universal, the categories into
which we parse the world are culturally constructed.8¢

The statement challenges the scientific rationale embodied within
the Genocide Convention as Hinton utilises the idea that identity
is culturally constructed, thus the idea that there is an objective
understanding of identity embodied within the legal definition is
flawed. Since identities are culturally constructed, to suggest that
racial, ethnicity, religious, or national identities are permanent and
fixed is inaccurate. While Lemkin envisaged an objective element in
his hybrid term, our understanding of group identity has developed
since the 1940s. It seems obvious that any contemporary definition
of genocide should reflect our contemporary understanding of group
identity. This was put into explicit context as the International
Criminal Tribunal for Rwanda found it difficult to establish whether
the Tutsi and Hutu could fit within the definitional parameters of
the Genocide Convention.8” As Schabas explains, in the end the
ICTR concluded that the Tutsi were an ethnic group simply because
they had government-issued identity cards stating as much.®® The
legal ruling reveals that lawyers could not appeal to any objective
benchmark when assessing the identity of the Hutu and Tutsi. This
reinforces the idea that the scientific understanding set out in 1948
is now out of date and the definition of genocide should be altered
accordingly.

At the time however, a moral argument raised within the drafting
process was that permanent groups should be prioritised over volun-
tary groups. Rather than suggesting that groups could be identified on
scientific grounds, it was suggested that since members of permanent
groups cannot ‘give up’ their identify they are in turn more vulnerable
than members of voluntary groups. As the Iranian representative at the
time explained:

If a distinction were recognized, ‘between those groups, member-
ship of which was inevitable, such as racial, religious or national
groups, whose distinctive features were permanent, and those,
membership of which was voluntary, such as political groups,
whose distinctive features were not permanent, it must be admitted
that the destruction of the first type appeared most heinous in the
light of the conscience of humanity, since it was directed against
human beings whom chance alone had grouped together.’
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The statement is important because it distinguishes between permanent
and voluntary groups. In other words, members of a political group can
change political party in order to save themselves whereas members of
a racial group cannot change their race. Thus the latter should take pri-
ority over the former. Problematically however, even if one accepts this
logic, the legal definition is internally incoherent as it protects religious
groups which one may argue are not permanent, or at least not any
more permanent than political groups and certainly not as permanent
as gendered groups. Yet despite this one can see a moral logic within the
Iranian understanding which asks the question: if we redefine the legal
definition’s understanding of group identity should any new definition
protect permanent groups only?

Although one can again raise the difficulty of defining what consti-
tutes a permanent group, the more worrying concern here is that when
the importance of any group is elevated over that of any other group,
we appeal to the very same logic that is often manipulated by the
perpetrators of the genocide. To consider this let us turn to Chalk and
Jonassohn'’s extensive comparative study on genocide which encom-
passes historical examples of genocide dating from Carthage right
up until East Timor.°® Significantly, the in-depth case study analysis
leads the authors to conclude: ‘We have no evidence that a genocide
was ever performed on a group of equals. The victims must not only
not be equals, but also clearly defined as something less than fully
human.””! The statement highlights the central role of dehumanisa-
tion within the genocidal process, for as stated, in all the cases studied:
equals were never the victim. The point to consider here is that a defin-
ing feature of genocide is the elevation of one group over another. To
utilise the central ideas put forward by the anthropologist Alexander
Hinton: ‘Manufacturing Difference’ acts as a pre-cursor for ‘Annihilating
Difference’.”> Without this it is difficult to see how genocide would take
place. The critical problem, therefore, is that in prioritising ‘national,
ethnic, racial and religious’ groups in the legal definition, the Genocide
Convention actually embodies the very same logic that perpetrators
appeal to as it elevates the importance of four groups over all other
groups in international society.”3

Furthermore, a point that all scholars need to consider is that in
failing to challenge the legal definition they in turn fail to challenge
the scientific and moral rationale embodied within it. This is explicit
as one considers the conceptual proliferation that has occurred, espe-
cially in the social sciences. As Martin Shaw’s analysis explains, the
narrow understanding of group identity embodied within the legal
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definition has seen the other ‘-cides’ of genocide studied as alternative
concepts: ‘ethnocide’, ‘gendercide’, ‘politicide’, ‘classicide’, ‘urbicide’,
and ‘autogenocide’.”* Shaw highlights the absurdity of the situation
when he explains that the term ‘auto-genocide’ arose because the
Khmer Rouge destroyed people within their own ethnic group which is
not covered within the legal definition as it was drafted on the assump-
tion that groups would not destroy themselves.”> Rejecting the concep-
tual proliferation that has arisen (including the term ‘ethnic cleansing’),
Shaw claims, ‘it is better to use genocide as the master-concept, accepting that
its meaning has expanded from the narrower meaning of genos as a nation or
ethnic group, to cover the destruction of any type of people or any group’.°® In
other words, since genocide refers to the destruction of a group, then all
groups should be protected by the Genocide Convention. Such under-
standing is upheld here for the simple reason that like individuals -
all groups are equal. Thus, when IR scholars rely on the Genocide
Convention and simply study the destruction of other groups within
alternative frameworks such as ‘politicide’,”” they help legitimise the
legal definition which is morally flawed.

So with this in mind, the final question remains: which groups
should be included in a redefined definition of genocide? Of course,
this is not straightforward yet this analysis upholds the seminal under-
standing of group identity set out by Chalk and Jonassohn as they claim
that scholars should focus on the identity of the group as defined by the
perpetrator.®® Such understanding has gained considerable currency as
seminal scholars within the field have upheld such an approach.? As
Mark Levene explains, ‘The targeted group is the product of the per-
petrators assemblage of social reality.’!%° The statement reinforces the
idea that the perception of the perpetrator is vital to our understanding
of group identity. Of course, this is not to say that this approach does
not have it critics. For example, Schabas states that while he finds such
an approach appealing, it ultimately acts to protect groups that have
no ‘real objective existence’.!°! Yet while on can understand Schabas’
concern (regarding stretching the parameters of group identity too
far), since it is impossible to prove a group’s objective existence; is it
not more appropriate to try and gauge an understanding of how the
perpetrator defines the group? While this is an ongoing debate, this
perspective aligns itself well with the aforementioned commitment to a
behavioural-based understanding of intent as we could infer intent and
group identity by focusing on state policy

In sum, the legal understanding of group identity is rejected on the
grounds that no group should be prioritised over another. While the
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question of permanent and voluntary membership raises intriguing
questions, if one upholds such logic then one walks a dangerous path
as the very same logic is utilised by perpetrators. Moreover, group
identities are not fixed and in fact change over time. Hence, this
analysis proposes that just as every individual is equal, every group is
equal. More than any other issue, the legal definition’s protection of
just four groups raises a series of profound moral criticisms as the idea
that groups can be defined scientifically and objectively appears to be
fundamentally flawed. Since our understanding of group identity has
changed over 60 years of human rights discourse, any legal definition
of genocide should be altered accordingly in order to reflect a contem-
porary understanding.

Conclusion

The definitional debates presented in this chapter demonstrate that IR
scholars cannot simply rely on the legal definition of genocide if they
are to have an informed understanding of the crime. Article II of the
Genocide Convention fails to make any reference to the role of the
state which leaves it conceptually weak. At the same time, its failure to
protect more than just the ‘national, ethnic, racial, and religious’ groups
dictates that it is also morally deficient. When one juxtaposes its con-
ceptual weakness with its moral deficiency it seems clear that scholars
from all disciplines do not just have a right to question the legal defini-
tion; they have a duty to.

With this in mind, this chapter concludes by putting forward this
author’s own definition of genocide:

When a collective source of power (usually a State) intentionally
uses its power base to implement a process of destruction in order
to destroy a group (as defined by the perpetrator), in whole or in
substantial part, dependent upon relative group size.

To offer an overview, by using the phrase a collective source of power, the
definition aims to capture the role of the state which tends to hold a
monopoly of power in the majority of countries. In so doing, it aligns
itself with scholars such as Levene and Horowitz, who highlight that
the legal definition is flawed in its omission of the state. However, it
differs slightly in that it does not exclusively focus on the state and
instead accommodates the potential threat posed by an alternative
power base, for example in a failed state. Within the context of the
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definitional debate outlined above, the focus on a collective source of
power and its utilisation of its power base to implement a process of destruc-
tion, aims to infer intent within a broader understanding of destroy.
While further discourse is essential, through focusing on the process
of destruction it is hoped that scholars can begin to consider how the
destruction process arises within the broader context of a genocidal
process which may, or may not, culminate in mass killing. Quite sim-
ply, states utilise a variety of measures when destroying a group and
while I claim that mass murder has to take place for it to be considered
genocide, our understanding of genocide should reflect this destruc-
tion process as argued by Lemkin, Shaw, and Levene. The final themes
of the definition regard the debate over the scale of the crime, which
is addressed as in whole or in substantial part, dependent on relative
group size and group identity, which is approached from the viewpoint
of the perpetrator. In doing so the definition upholds Lemkin’s belief
that the destruction should be substantial and Chalk and Jonassohn'’s
seminal claim that the group should be identified from the perpetra-
tor’s viewpoint.

While no definition can provide an ‘objective’ understanding, it is
unacceptable, for the reasons discussed above to accept the definition
of genocide as set out in Article II of the Genocide Convention. The
intention here was to provide an overview of the definitional debate
rather than present my own definition. Indeed, this author’s initial
feeling was that there must be one definition ‘out there’ that reflects
my understanding of the crime. Yet it seems there is not. Perhaps this
demonstrates the need for more interdisciplinary analysis. To explain,
as an IR scholar, it seems unthinkable to omit the central role of the
state. This, in turn, dictates that every definition that does not rectify
the omission of the state cannot be accepted. At the same time, those
that do include the role of the state do not seem to have catered for the
potential of genocide in failed and/or weak states, which in turn dic-
tates that these are also rejected. Since this book does not engage with
case study analysis it may seem odd to include a definition of genocide,
yet it is clear that in bringing genocide into an IR framework one has to
be aware of the debates that have been raised. The definition, therefore,
is more of a by-product.

Having reviewed the literature it seems that there is a lacuna with
regard to presenting the understanding embodied within the defini-
tion above, which is obviously heavily indebted to the discourse itself.
However, it has to be stressed that in rejecting Article I, this author does
not reject the Genocide Convention itself for the convention embodies
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other critical aspects such as the legal obligation to prevent genocide.
While one’s obligation to prevent a crime is obviously dependent on
how one defines the crime, this book will discuss how the Genocide
Convention represents a collective understanding of genocide preven-
tion as rightful conduct in international relations (see Chapters 4 and 5).
It is Chapter 3 then that takes the idea of bringing genocide into an
IR framework one step further as it addresses the relationship between
genocide and IR.



3

Genocide and the Three Traditions

The disciplines of IR and Genocide Studies do not represent two singu-
lar families of thought that can be simply introduced to one another.
Understanding genocide within the context of international relations
requires not only an understanding of genocide (Chapter 2) but also
of international relations. Accordingly, this chapter utilises Andrew
Linklater’s application of Martin Wight's three traditions (realism, ration-
alism, revolutionism) in order to distinguish between an international
system, an international society, and an international community perspec-
tive of international relations.! The value of this approach is that it ena-
bles a three-way dialogue to be forged between competing world views
which highlights how the assumptions embodied within one’s view
of international relations shapes one’s understanding of issues such
as diplomacy, war, human nature, the security dilemma, and in this
case, genocide. The utility of this tripartite framework, therefore, helps
explain its revival over the last two decades and underpins the ES’s com-
mitment to theoretical pluralism which will be discussed below.2 While
this is something that is often alluded to in ES literature, Chapters 3 and
7 of this book put such thinking into practice as they engage with real-
ist, ES, and cosmopolitan perspectives in order to provide insight into
understanding genocide in international relations.

At this point those well versed in the humanitarian intervention
debate may question why this chapter chooses to analyse genocide
using the three traditions framework rather than the ES pluralist/soli-
darist divide (which will be discussed below). Primarily, the reason for
this, as Alex Bellamy has rightly pointed out, is that the three tradi-
tions approach allows for a broader analysis which goes beyond the
pluralist/solidarist narrative.® In short, it enables a more informed
understanding to be constructed which factors in the realist focus on
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power politics, the ES focus on order and justice, and the cosmopolitan
focus on humanity, all of which need to be considered when engaging
with the phenomenon of genocide. Furthermore, one should bear in
mind Wight'’s claim that ‘The three traditions are not like three railroad
tracks running parallel into infinity ... the three traditions are streams,
with eddies and cross-currents, sometimes interlacing and never for
long confined to their own river bed.”* This seminal statement dem-
onstrates Wight’s commitment to theoretical pluralism as he saw IR as a
never-ending three-way conversation between the traditions of realism,
rationalism, and revolutionism.> For Wight, one cannot find a pure real-
ist stream, a pure rationalist or a pure revolutionist stream. The logic is
that if one were to trace the history of ideas then one would reveal an
interwoven tapestry of realism, rationalism, and revolutionism. Thus
to suggest that an informed understanding of IR can be gained from
studying either tradition in isolation is a fallacy as no single tradition
can lay claim to hold a ‘monopoly of legitimate knowledge’.¢ With this
in mind, the chapter uses the three traditions framework to provide
insight into how different world views shape perceptions of genocide.

To do this, the chapter is structured in a four-fold format. The first
section will begin by presenting an overview of the three traditions in
order to explain what is meant by an international system, an interna-
tional society, and an international community perspective. From this
background, the next three sections will put forward a more in-depth
analysis of each perspective to reveal the assumptions embodied within
each world view and how these hold implications for understanding
genocide. The objective is that by the end of this chapter the reader
will understand genocide as a concept (Chapter 2) and as a phenom-
enon which is interpreted in a radically different light by alternative IR
perspectives (Chapter 3).

The three traditions

It was in the 1950s, while lecturing at the London School of Economics,
that Martin Wight first identified the three traditions of realism, ration-
alism, and revolutionism as a teaching tool to help students navigate
the realist-idealist dichotomy that dominated the discipline of IR in the
inter-war period.” As Andrew Linklater explains, ‘In his lectures, Wight
lamented the way in which debates between realism and utopianism in
the inter-war years had neglected the via media with its distinct focus
on international society.’”® For Wight, there was middle ground to be
found between the overt pessimism embodied within realism and the



42 The Threat of Genocide to International Order

overt optimism embodied within what he labelled as revolutionism.
Responding to this neglected middle ground Wight brought the ration-
alist tradition, which he associated with Hugo Grotius, back into his
analysis of international theory.? It is here that the three traditions are
of particular relevance as they present an understanding of how the
ES approach fits within the broader context of IR. Furthermore, the
three traditions illustrate how the assumptions embodied in alterna-
tive IR approaches shape one’s world view which is an important point
to consider when one approaches the study of genocide from an IR
perspective.

To flesh out what is meant by the three traditions, let us turn to
Andrew Linklater’s work on ‘Progress and its Limits: System, Society and
Community in World Politics’.!? Notably, Linklater equates system, soci-
ety, and community with the three traditions of Martin Wight to dis-
cuss the potential for progress in international relations. For Linklater,
the realist perspective represents a more pessimistic approach (interna-
tional system), whereas the revolutionist approach is much more opti-
mistic (international community), leaving the ES to occupy the middle
ground (international society). While the complexities involved in this
overview will be discussed below, in Figure 3.1, I attempt to bring the
Linklater/Wight juxtaposition to life in order to help illustrate the three
alternative world views.

Prior to engaging in an analysis of Figure 3.1, it is important to
acknowledge that the simplicity of the spectrum accentuates many of
the overt stereotypes to be found in any use of Martin Wight’s three
traditions. As Hedley Bull explains, Wight himself feared that such rei-
fication of the three traditions would only further simplify and distort
the three concepts which Wight himself never published.!? Indeed, the
attempt to classify the history of ideas within three traditions has come
under understandable scrutiny. For instance, Edward Keene explains
that such an approach focuses on the continuities of thought to be
found within the history of ideas, yet this critically dictates that discon-
tinuities of thought may be forgotten.!'? Furthermore, there are notable
exclusions of thought as the ES fails to tackle feminism and the role
of genocide in international relations.!* While such points are valid it
seems that IR has always been plagued by the problem of classification.
At times the discipline feels more like a music store as scholars strive
to categorise, label, and present theorists in an easy to digest format: is
Johnny Cash gospel or country? Is E. H. Carr a realist or an ES pluralist?
On the one hand it seems that any attempt to present someone’s life work
in any field via a label is a gross over-simplification. On the other hand
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Figure 3.1 An overview of the Linklater/Wight juxtaposition!!

there seems to be an evident need to use frames, labels, figures, and
models as a way of illustrating the complexities involved. The reality is
that if we were to label every musician in a music store using their name
alone, the customer would be left bewildered.

Figure 3.1, therefore aims to simply illustrate the point that the three
traditions of realism, rationalism, and revolutionism offer different per-
spectives on the potential for progress in international relations. This is
important because one can see that one’s position on this spectrum con-
sequently holds implications for how one starts to theorise the impact
of genocide on international relations, just as it would with any other
concept, such as war, sovereignty, diplomacy, or justice. Each tradition
embodies assumptions that one has to be aware of when attempting to
understand genocide from an IR perspective. To consider this further,
let us first of all address the tradition of realism.

International system: Realism

In Linklater’s analysis on the potential for progress in international
relations, Linklater equates the tradition of realism with the idea of an
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international system. As he explains, “The Hobbesian or Machiavellian
perspective represents the anti-progressivist approach to international
relations which contends that states belong to an international system
in which there is seldom relief from competition and conflict.”'> The
statement encapsulates the scepticism embodied in the realist view of
international relations. Unlike ES scholars, realists tend to see a world of
international instability rather than international order. The origins of
this instability are traced back to the anarchical structure (neo-realism)
or human nature juxtaposed with the anarchical structure (realism).'®
With no world government to constrain the conditions of anarchy or
human nature, states remain embroiled in a never ending competition
for power, security, and survival.!” Essentially, states are locked into this
international system of competition and conflict which prevents any
potential for progress towards an international society or international
community. Quite simply, humankind has found itself divided into
states. It is therefore unrealistic to ignore the reality that policymakers
create policy on behalf of states rather than on behalf of humankind.

Although realists would like to live in a world without problems
such as genocide they do not see how such problems can be resolved
without the establishment of a world government. At the same time
realists remain highly sceptical towards the idea that a world govern-
ment can be established. Critically, realists argue that international
institutions such as the United Nations do not have the power to
‘mitigate anarchy’s constraining effects on inter-state cooperation’.!8
In other words, because there is no world government, states operate
within a climate of mistrust and fear (the security dilemma'®). This
zero-sum environment dictates that state x will only cooperate with
state y if state x perceives that it will gain more out of the agreement
that state y (and vice-versa), which for realists, explains why there is
so little cooperation at the international level. This represents a rela-
tive gains approach as opposed to an absolute gains approach which is
upheld by those that favour the idea of an international society. Such
understanding helps explain why realists view genocide as just another
insoluble problem as they reject the so-called idealistic belief that ‘no
problems — however hopeless they may appear to be — are really insolu-
ble, given well-meaning, well-financed, and competent efforts’.?° In
sum, realists do not credit institutions such as the UN with any real
power to help foster cooperation between states which, when juxta-
posed with the fact that there is no world government, dictates that
there is no functioning collective security system to address problems
such as genocide.
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Moreover, without a world government or a functioning collective
security system realists remain fearful of states getting involved in
altruistic moral crusades. Thus a normative argument emerges as realists
claim that ‘the path of justice and honour involves one in danger’.?! As
stated in Chapter 1, genocide prevention has the potential to lead states
into ‘complex and dangerous’ foreign policy agendas (to use Andrew
Hurrell’s phrase).?? For realists, complex and dangerous foreign policy
agendas have the potential to undermine state security and should,
therefore, only be pursued when matters of vital national interest are
at stake. Moral crusades do not fall within this realist framework for as
Morgenthau succinctly stated, while the individual has the right to say,
‘let justice be done, even if the world perish’, the state does not have the
right to say this on behalf of its citizens.?® Since realists reject the idea
that states have a moral obligation to anyone other than their own citi-
zens they have tended to view international normative developments
such as the Genocide Convention as a humanitarian concern that is of
little real concern to a state’s national interest. From this perspective
states should not send, or let the UN send, their ‘sons and daughters’ to
die ‘saving strangers’.?* In addition to this, realists claim that so-called
humanitarian intervention is nothing more than a ‘Trojan horse’.2
State elites speak with a moral tongue whilst intervening but pursue
ulterior motives, which it is claimed, helps explain inconsistency.?®
Thus a secondary moral argument arises as realists claim that state
sovereignty and non-intervention helps protect weaker states from the
imperialistic agendas of powerful states.

Prior to highlighting the counter perspectives put forward by ES
scholars (international society) and cosmopolitans (international com-
munity) it is important to stress that further interdisciplinary research
needs to be done. For example, realists need to consider whether their
view of genocide stems from their understanding of human nature,
cooperation, national interest, anarchical structure — a mix of these — or,
more importantly, genocide itself.?” By this [ mean that despite realists
having a pessimistic view of human nature, a narrow understanding of
national interest, a relative gains approach towards cooperation, and/or,
a neo-realist belief that the anarchical system can push states to behave
in certain ways, realists do accept that on certain issues states do coop-
erate within the anarchical realm. As stated in Chapter 1, states often
cooperate on security issues when they perceive that the threat posed
outstrips their individual security capacity. Although realists reject
the liberal appeal to the idea of absolute gains, they do acknowledge
that cooperation is a vital feature of international relations.?® This is
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important because it highlights that the realist view — that genocide
prevention is not within the national interest of states — stems not from
their view of cooperation or human nature , but their view of genocide.
In other words, realists do not believe that genocide poses a security
threat to states. It is this perception of genocide, therefore, that drives
realists to claim states should not, whether unilaterally or multilater-
ally, engage in genocide prevention unless there are matters of national
interest at stake. This brings us back to the fact that policymakers do not
view genocide as an international threat.

Yet as stated in Chapter 1, IR scholars have given very little thought
as to how genocide impacts on the current world order. As a result, the
realist understanding of genocide seems to be built on a series of under-
theorised assumptions rather than any serious critical analysis. This was
put into perfect context in the aftermath of the Rwandan genocide as
classical realist Henry Kissinger stated:

At least in Bosnia we did something — maybe too late — but in
Rwanda hundreds of thousands were killed. [Rwanda] is not a
country of strategic importance for the United States; you cannot
define a national interest that would take us there. And yet, there,
I tend to think I personally would have supported an intervention.
It would have been a violation of what ordinarily is my principle.
Ordinarily I feel that you should not risk American lives for objec-
tives where you cannot explain to the mothers why you did it ...
[Yet] my instinct tells me we should have done it in Rwanda.?’

The statement neatly captures much of the rationale set out above as
Kissinger highlights that states should only engage in complex foreign
policy matters when there are national interests at stake. From a moral
perspective, this is justified on the grounds that the lives of citizens
should not be risked for anything other than national security. While
one could raise the point that many grieving mothers may accept geno-
cide prevention as a ‘just cause’, the interesting point is that Kissinger
favours intervention even though it violates his ordinary principle (by
which he means the assumptions set out above). This is problematic
for the following concluding point: if realists accept that they may be
willing to violate their ordinary principles when it comes to genocide
prevention then is it not time that realists reformulated their ordinary
principles so that they do not have to violate them in the first place?3°
Otherwise realism provides us with a theory of international relations
except in those times when genocide is occurring. This undermines
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the entire premise of so-called realism. With this in mind, it is worth
considering the fact that realists do not hold a monopoly over interpret-
ing reality which naturally leads us to the two alternative perspectives
to be discussed below.

In sum, realists ask us to consider the tragedy that lies at the heart of
international relations.3! This tragedy stems from the fact that there is
no world government to constrain human nature (classical realism) or
mitigate the impact of the anarchical structure (neo-realism). Because of
this, genocide represents an insoluble problem and furthermore geno-
cide prevention represents an altruistic and dangerous foreign policy
agenda which states should not pursue unless there are vital national
interests at stake. Until a world government is formed, to think other-
wise is simply unrealistic or utopian. Yet of course, counterclaims can
be made which lead us to the international society perspective as ES
scholars claim that even without a world government states can and do
uphold legal, moral, and political agreements.

International society: Rationalism

As stated, the ES approach to international relations (that Wight asso-
ciated with Hugo Grotius) is also known as the international society
approach or the rationalist approach.?? All three terms therefore are
used interchangeably to refer to the ES view that the international soci-
ety represents a via media between the international system advocated
by realists and the international community advocated by cosmopoli-
tans (to be discussed below). While the ES’s focus on the state and the
role of power within international relations has sometimes seen critics
label it as ‘realism in drag’, as will be discussed, the idea that states have
formed a society rather than a system demonstrates a fundamentally
different interpretation of international relations with holds significant
implications for how ES scholars view genocide.3?

To flesh out this idea of an international society let us return to
Linklater:

The Grotian tradition occupies the intermediate position since it
believes there has been qualified progress in world politics exempli-
fied by the existence of a society of states which places constraints
on the state’s power to hurt and facilitates international coopera-
tion. States in this condition are orientated towards communica-
tive action to participation in diplomatic dialogues in which they
advance claims and counterclaims with a view of establishing global
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standards of legitimacy which distinguish between permissible and
proscribed behaviour.3*

The statement encapsulates the spirit of the international society
approach as English School scholars believe that although societal rela-
tions have developed beyond that of an international system, they have
not progressed, and indeed are unlikely to progress, to the point of an
international community. As a result, international society represents the
middle-ground position: ‘there is more to international relations than
the realist suggests but less than the cosmopolitan desires’.> The idea
of an international society therefore, stems from the belief that just as
individuals at the domestic level create a society based upon establishing
collective understandings, states create an international society by estab-
lishing, what Linklater refers to as ‘global standards of legitimacy’. These
standards of legitimacy are expressed via the norms, values, principles,
and institutions found in international relations. It is claimed that these
collective understandings enable and/or constrain the behaviour of states
thereby increasing the likelihood of order at the international level.3¢

For ES scholars, the existence of order within anarchy demonstrates
that states engage in civilising processes and it is here that the difference
between an international system and an international society begins
to emerge.3” Whereas realists tend to explain international relations in
terms of power, ES scholars acknowledge the importance of power but
claim that power in itself is not enough and in turn incorporate power
into a broader analytical framework. For example, offensive neo-realist
John ]. Mearsheimer claims that the primary reason for the (relative)
peace within Europe since the Second World War (this is not to ignore
the breakdown of Yugoslavia) is best explained by understanding the
role of US power.® Simply speaking, the US let Europe know that it
would not tolerate any further in-fighting. Yet while accepting that US
power undoubtedly played a role, Andrew Linklater asks us to consider
the civilising process by which he means that Europe’s collective mem-
ory of two world wars led it to implement a series of political changes
which ultimately played a significant factor in pacifying Europe.?* From
this perspective, the behaviour of European powers was shaped not just
by external factors such as US power but by civilising processes, thus,
ES scholars claim international society is shaped by global standards
of legitimacy which are forged through communicative dialogue and
expressed via norms, values, principles, and institutions.

From this perspective, the Genocide Convention signifies a norma-
tive reaction to the Nazi atrocity which was later labelled as genocide.
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By which it is meant that the Nazi genocide acted as a catalyst which
stimulated a civilising process as it altered international legal, moral,
and political expectations. For instance, Gareth Evans explains that for
300 years the Westphalian principles that underpinned international
relations acted to ‘institutionalise indifference’ in that political leaders
were both immune to external accountability and largely indifferent
towards the suffering of others within states.?® Of course, this is not to
say that political elites never voiced concern over human rights viola-
tions with other states.*! Rather that this institutionalised pattern of
indifference was believed to be morally and legally unacceptable in the
aftermath of the Nazi genocide. From this perspective, international soci-
ety’s willingness to accept the term ‘genocide’ and codify it into inter-
national law reflected a new global standard of legitimacy. Furthermore,
the Nazi genocide had broader implications on the civilising process
as it helped shape the discourse on universal human rights and more
importantly underlined the fact that an inter-governmental body was
needed (the UN) to regulate human rights violations both within and
between states.*? Such developments reinforce the ES belief that interna-
tional relations have progressed beyond that of an international system
to the point that an international society has been created. Yet of course,
at the same time, realists would highlight the fact that state elites have
routinely failed to fulfil the promise set out in the Genocide Convention
to claim that states remain locked in an international system.

For ES scholars however, realists overlook the role of values, principles,
norms, and institutions in international relations. While there is some
confusion regarding these terms, the first three are commonly used
interchangeably to refer to collectively forged moral standards (whether
formal or informal) that states should uphold.*? Although these do not
guarantee that states will act in a certain manner, ES scholars claim that
they do increase the likelihood of international order. The premise is
that through their construction states establish a ‘yardstick’ by which
to measure one another’s actions. More important are the institutions
that states construct as it is generally accepted that these have more
power than norms in shaping the behaviour between states. Institutions
should be thought of in the primary and secondary sense with the
former referring to non-administrative institutions such as great power
management, diplomacy, war, and balance of power whereas the latter
refer to administrative institutions such as the UN, the EU, and NATO.4*
Thus ES scholars claim that the latter have importance as they help
contribute to the workings of the former. For example, whereas realists
claim that the UN has no real power, ES scholars claim that its power
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lies in the fact that it helps create and maintain international legitimacy
in international relations. In sum, ES scholars ask us to consider the
role or norms, values, principles, and institutions when seeking to
understand how international order is constructed and maintained in
international relations.

From this perspective, problems arise within international relations
when states fail to forge collective understandings in the first place, or
alternatively, create a body of rules which is somewhat contradictory in
nature. It is here that the ES pluralist-solidarist divide is of relevance as
pluralists and solidarists appeal to alternative empirical developments in
international relations in order to put forward a normative claim of how
international society should be ordered.* Essentially, ES pluralists believe
that in a world full of competing legal, moral, and political claims, estab-
lishing a universal understanding of justice is highly unlikely. Because
of this, pluralists claim that international society should be ordered on
the principles of absolute sovereignty, non-intervention, and non-use
of force.*® As Wheeler explains, ‘Pluralists focus on how the rules of
international society provide for an international order among states
sharing different conceptions of justice.”*” On the contrary, ES solidar-
ists offer a more optimistic approach towards the potential for progress
in international relations. This is again raised by Wheeler (who is him-
self a solidarist), as he explains that solidarism, ‘looks to strengthen the
legitimacy of international society by deepening its commitment to jus-
tice. Rather than seeing order and justice locked in perennial tensions,
solidarism looks to the possibility of overcoming this conflict by devel-
oping practices that recognise the mutual inter-dependence between
the two claims’.*® In other words, solidarists claim that despite the fact
that there are many competing legal, political, and moral claims, it is
still possible for states to forge global standards of legitimacy regarding
a commitment to both order and international justice. Evidently, the ES
should not be considered as a harmonious school of thought as there
remains a substantial division between pluralists and solidarists over the
relationship between order and justice in international relations.

However, restoring the centrality of international legitimacy in the
formation of international society lan Clark and Tim Dunne have
claimed that international society should not be anchored on any fixed
set of norms, values, principles, or institutions: ‘international society is
essentially neither pluralist nor solidarist: it is essentially legitimist’.#’
Essentially, Dunne and Clark put forward the view that international
legitimacy underpins the construction of international society, and it
is this view that is upheld throughout this book. For instance, in Barry
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Buzan’s analysis of institutions, the author acknowledges that even
primary institutions can rise, evolve, and decline.>° From this perspec-
tive, the primary institutions identified by Buzan are not fixed, and
therefore remain dependent on something. This something, it is claimed
here, is international legitimacy and this book upholds the view that
international society should be anchored on the central concept of
international legitimacy (the meaning of the term will be fleshed out in
Chapter 4). As Clark explains,

We should acknowledge that international society is constituted
by its changing principles of legitimacy (first order), which express
its commitment to be bound: we can then trace its evolving
(second order) rules, revealed in its practices with regard to sover-
eignty, non-intervention, and non-use of force.5!

The implications of this statement cannot be overstated as Clark puts
forward the idea that the international society is primarily constructed
on the process and practice of international legitimacy. This under-
standing goes to reaffirm the premise here, that international society
should not be grounded on any predetermined pluralist or solidarist
view of which institutions, norms, values, and principles should be
prioritised in international society. These are second-order rules that
remain dependent on the first order principle of international legiti-
macy. When one comes to answer the question, what type of interna-
tional society?, it is imperative that one engages in an understanding
of international legitimacy, and how this shapes international society’s
commitment to be bound by any set of norms, values, principles and
institutions. In other words, to adapt the understanding set out by
James Mayall, international legitimacy is the ‘bedrock institution on
which international society stands or falls’.52 It is with such understand-
ing in mind that this book explores the relationship between genocide
and international legitimacy in chapters 4, 5, 6, and 7. In so doing, it
attempts to bring the study of genocide into IR, via the ES, with a spe-
cific focus on international legitimacy.

To bring this analysis of the international society perspective to a
close, let us consider Martin Wight’s use of a statement made by the
historian A. J. P. Taylor, ‘There is a third way between Utopianism and
despair. That is to take the world as it is and improve it; to have faith
without creed, hope without illusions, love without God.”>® The state-
ment underpins the middle ground position upheld by ES scholars.
Significantly, the rationalist tradition does not uphold the view that
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human nature is, essentially good, or essentially bad.>* Instead, it sees
international society as a construction, rather than a natural outcome,
and shares a much discussed common ground with constructivism,
as both schools of thought uphold the classic Wendtian view that
‘Anarchy is What States Make of It’.>5 This brings us back to the logic
put forward in Chapter 1, that one should develop an understanding of
genocide and genocide prevention by beginning with the facts of the
problem rather than from any specific faith in any particular form of
response. The ES approach, therefore, allows this study of genocide to
escape any predetermined commitment to the national interest (real-
ism), or humanity (revolutionism). Of course, this is not to say that the
ES does not have a predetermined commitment itself, this it seems is
clear as it focuses on the moral value of order in international relations.
The fear is that just as international relations can progress, they can also
regress, and the survival of international society requires a consensus
forged over the basic principles of international order.>® In essence, ES
scholars uphold an evolutionary rather than a revolutionary ethic as
they seek to gradually improve international society rather than radi-
cally redesign it. It is this latter aspect that this chapter now turns its
attention towards.

International community: Revolutionism

The tradition of revolutionism remains the most under-theorised tradi-
tion (at least from an ES perspective), identified by Martin Wight. For
Wight, revolutionism was a hybrid category which captured the ‘soft’
revolutionaries from Kant to Nehru, as well as the ‘hard’ revolutionar-
ies of the Jacobins and Marxists.5” Despite the fact that this in itself
provides enough food for thought, Wight created subdivisions within
this tradition as he attempted to distinguish the non-violent revolu-
tionism of Pacifism (which he labelled as ‘inverted revolutionism’) and
Wilsonianism (which he labelled as ‘evolutionary revolutionism’) from
the more hard-line approach of Marx.’® Amidst such complexity, it is
clear that ES scholars need to develop a stronger theoretical understand-
ing of revolutionism. However, it is also clear that the revolutionist
tradition transcends the present Westphalian state-centric perspective
embodied in the ES understanding of international society. Whether
one upholds a Kantian commitment to an international community,
or a more critical commitment to a world society, the variety of revolu-
tionist perspectives act to remind both realism and rationalism of the
moral imperfections to be found in the present state-centric model.*
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Essentially, this ethic of radical change is what defines the core of the
revolutionist position.

It is important then to stress that Figure 3.1, reflects Linklater’s
focus on the ‘softer’ revolutionary position of Kant and the idea of an
international community. As Linklater explains, ‘The Kantian tradition
represents the progressivist tendency in international thought since its
members believe in the existence of a latent community of humankind,
and are confident that all political actors have the capacity to replace
strategic orientations with cosmopolitan political arrangements gov-
erned by dialogue and consent rather than power and force.”®® Perhaps
the best way of viewing this Kantian perspective is in terms of what
humanity should move away from, rather than exactly what humanity
should move towards. For example, a Kantian commitment to human-
ity implies that we should move away from the present Westphalian
state-centric model as this serves the interests of states rather than the
interests of humanity. Yet at the same time there remains significant
debate among Kantians as to how societal relations should be ordered
instead.®! The pressing point is that this perspective prioritises the value
of humanity over that of the present state system (realism), or society
of states (rationalism).

To relate this revolutionist focus back to the study of genocide, it
seems clear that revolutionists could utilise the practice of genocide to
illustrate just how the present state system is failing humanity. In so
doing, revolutionists pose a direct challenge to the realist and rational-
ist dependency on states and state policymakers.®? This would, in turn,
further strengthen the cosmopolitan normative claim that international
relations should progress to the point that the security of the individual
is given priority over that of the state. By starting with the individual
rather than the state, cosmopolitans break away from the state-centric
top-down focus embodied in both the aforementioned international
system and international society perspectives. Martin Shaw’s work on
global society provides great insight here as he explains that state-centric
approaches are limited precisely because they neglect the ‘complex
social relations which bind individuals and states’.®> Thus Shaw invokes
a more complex formulation of international relations which seeks to
understand both relations between and within states and in so doing
invokes the idea of human society.®* While not a cosmopolitan as such,
Shaw’s work could be placed within the international community
framework as he claims that a new politics of global responsibility needs
to be forged which goes beyond the narrow state-centric focus embod-
ied in the international system and society perspectives.5
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It is the concept of humanity therefore that seems to represent a point
of fracture between the international society and international commu-
nity approach. To put this into context let us consider William Bain’s
analysis of Nicholas. J. Wheeler’s seminal ES text, Saving Strangers in
which Bain claims ‘It seems as though Wheeler merely invokes humanity
as a self-evident moral truth — the authority of which requires no further
explanation — which in the end cannot tell us the reasons why we should
act to save strangers.’*® The statement is significant for two reasons. First,
it highlights how ES scholars tend to present humanity as a self-evident
truth which when one considers the criticisms raised by scholars such as
Shaw above is understandable precisely because the state-centric nature
of the ES approach is not necessarily compatible with the concept of
humanity. Or at the very least, the ES embodies an under-theorised
understanding of humanity. More importantly, however, is Bain’s second
point as he explains that in failing to justify the existence of humanity, ES
scholars such as Wheeler fail to explain why we should act to save those
targeted by crimes such as genocide. In other words, ES scholars tend to
focus on the value of order rather than humanity yet at present the ES has
failed to theorise the impact of genocide on either order or humanity.

The point of contention that this author has with the international
community perspective is the value that it places on the concept of
humanity, human nature, and human essence, to condemn acts, such
as genocide, as inthuman.%” The problem with this worldview is that it is
built on the assumption that humanity and human essence exists.’® One
could, for example, claim that the widespread participation of ‘ordinary
people’ in the genocidal process highlights the tragic reality that such
acts are, in fact, human.® This somewhat profound philosophical argu-
ment was put into sharp context in the aftermath of the Nazi atrocities
(which later became known as genocide and the Holocaust’®) as news
and images of events began to filter through mainstream British society.
After viewing a Daily Express exhibition on the horrors that took place
in Belsen, one 31-old woman when interviewed stated:

I'm afraid it didn’t make me feel anti-German; it made me feel
anti-humanity. Would the same have happened here, I wonder,
if we’d had the same government? I've heard some violent anti-
Semitic talk which makes me think it would. I feel it’s the fault of
humanity at large, not the Germans in particular.”!

The statement highlights that just as one can appeal to the idea of
humanity to condemn the crime of genocide, one can equally appeal
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to the crime of genocide to refute the existence of a common human-
ity. Furthermore, even if realists and ES scholars accepted that humanity
does in fact exist they would then question how we can realistically
transform the present international system or international society
into an international community.”> While cosmopolitan scholars offer
normative claims, these problems demonstrate how this is an ongoing
debate and that further research needs to be done.

To link this back to the relevance of this book, the pressing point is
not that this book rejects the idea of humanity, but that this book is not
built on the assumption that humanity exists (hence its focus is on order
rather than humanity). By this I mean that I accept that human beings
are not the same as animals but I do not uphold the Kantian premise
that human beings are inextricably connected: ‘a violation of rights in
one part of the world is felt everywhere’.”® The problem that this author
has with such sentiment is the fact that between April 1994 and July
1994, the Rwandan genocide took place, yet quite clearly this was not
felt everywhere as the world'’s attention was focused not on Rwanda but
on events such as the World Cup in America (which also took place in
June-July 1994). While, as will be discussed in Chapter 5, the Rwandan
genocide did have an impact on the authority of the UN thereby impact-
ing on the current world order, the fact that its impact was not felt eve-
rywhere demonstrates that international society has not progressed to
the point that ‘a community of humankind’ (to use Linklater’s phrase)
has been established. This brings us back to the understanding set out in
Figure 3.1. Whereas cosmopolitans believe that international relations
should progress towards an international community, ES scholars do not
believe that this represents an accurate picture of where international
relations stand at present and remain sceptical towards the idea that
an international community can be established. Such understanding is
upheld here.

The obvious counterclaim here would be to question why ES schol-
ars place so much faith in the idea of an international society when
they themselves routinely acknowledge its moral deficiencies. In other
words, how can it stress the moral imperfections of the anarchical soci-
ety yet remain committed to a state-centric approach? This is perhaps
best illustrated in Paul Keal’s accomplished study in which he highlights
that the laws and ideas embodied within the expansion of international
society led it to be constructed on the dispossession of indigenous
lands, the dehumanisation of indigenous peoples, and ultimately geno-
cide.” From this perspective the historical evolution of international
society should be understood as ‘morally backward’.”> Yet while Keal
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accepts this morally bleak view of the history of international society,
he goes on to uphold an ES approach for he claims that international
society remains the most appropriate vehicle for moral progress within
contemporary international relations.”® In other words, ES scholars
accept that states have committed atrocities in the past and will no
doubt commit them in the future, but to suggest that an alternative
non-state framework can be constructed is a fallacy. It may be possible,
but it is not plausible. In turn, the ES position was succinctly captured
in Andrew Hurrell’s analysis On Global Order when he stated, ‘the state
can certainly be a major part of the problem but remains an unavoid-
able part of the solution’.”” This neatly brings us back to the point raised
in Chapter 1: this book starts from the view that one should develop an
understanding of genocide and genocide prevention by beginning with
the facts of the problem rather than from any specific faith in any par-
ticular form of response. Since this author believes that it is an empirical
fact that we live in an international society, this book seeks to explore
the impact of genocide on international society.

In sum, cosmopolitans would tend to accept that we do not live in
an international community yet they uphold a commitment to cosmo-
politan principles in the hope that a community of humankind can be
established. Whereas ES scholars advocate the prevention of genocide
on the grounds that this is a legal obligation that has to be fulfilled,
cosmopolitans would tend to claim that there is something bigger at
stake: humanity. Yet at the same time, the concept of humanity is prob-
lematic. Kantians may claim that genocide diminishes us all but realists
would question: ‘is this is true?’ If it is not then ‘what does this tell us
about the concept of humanity?’ If it is, ‘how are we meant to transform
the present international system into an international community?’
Thus, further dialogue on this issue is essential for it may be the case
that even if humanity does not exist, this does not mean that we should
not construct it, cherish it, and protect it.”8

Conclusion

This chapter has examined three perspectives on genocide to illustrate
how one’s view of international relations shapes one’s perception, inter-
pretation, and understanding of genocide within it. This is a simple
yet important point. For example, genocide scholars continually refer
to the international community’s failure to prevent genocide yet it is
clear that most IR scholars do not actually believe that an international
community exists. Therefore, when genocide scholars use the term
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‘international community’ they seem to be simply repeating a political
mantra which is often put forward by politicians for political purposes.
Through examining the idea of an international system, international
society, and international community, this chapter revealed how alter-
native worldviews embody fundamentally different understandings of
cooperation, power, justice, order, and human nature, which in turn
shape perceptions of genocide. In other words, genocide is open for
interpretation. This may seem somewhat shocking as it may be claimed
that all scholars, policymakers, and laymen should see genocide as a
problem of the greatest magnitude. Yet the truth is that there is not
one interpretation of genocide. However, this brings us naturally back
to the point that at present there is very little dialogue within the
discipline of IR over the crime of genocide in international relations.
Hence, Chapters 4, 5, and 6 will focus on the impact of genocide on
international order (utilising an ES approach) prior to re-engaging with
the three traditions in Chapter 7.

The intention to utilise the ES approach and view genocide through
an international society lens, raises the question why? In other words,
how can one go about prioritising any of the three perspectives when
the above analysis highlights how each of the three traditions have
limitations? The response seems straightforward in that unless each of
the three perspectives explain exactly one-third of international rela-
tions then the default position must be that one perspective explains
more than the other two. No one believes that realism, rationalism, or
revolutionism explains all of international relations nevertheless they
prioritise one position because they believe that it explains more than
the others from either an analytical and/or normative perspective. This
is not to say that this is a matter of fact or science but that IR scholars
have to make a judgement over which view they uphold. At the same
time one should note that each position embodies certain ontological
and epistemological assumptions which dictate that one cannot change
their approach at will and instead should think of their worldview as a
skin rather than a sweater.”? Thus this book from the outset has upheld
an ES approach because quite simply, I believe that we, as human
beings, live in an international society. Since the objective of Chapters
4, 5, 6, and 7 is to gain an understanding of how genocide impacts on
international order, the ES’s focus on the relationship between order
and justice provides a fruitful framework for investigation.



4

Genocide and International
Legitimacy

Having established an understanding of genocide (Chapter 2) and geno-
cide within International Relations (Chapter 3) the reader may be left
thinking, so what? To return to the opening sentiment expressed in
Chapter 1: if I am not a member of the group being targeted then why
should I care about its destruction? It is here that the next two chapters
focus on understanding the impact that genocide has on the ordering
structure of international society. Essentially, it will be claimed that when
states fail to confront the crime of genocide, states actually increase the
likelihood of international instability. It is hoped that this approach high-
lights that there is more to genocide prevention than ‘just’ saving stran-
gers. This novel approach utilises the ES’s focus on how order and justice
is facilitated through the process and practice of international legitimacy.
Accordingly, this chapter will put forward an understanding of what is
meant by international legitimacy prior to exploring the relationship
between international legitimacy and genocide. It is argued that geno-
cide holds a special relationship with international legitimacy because
it is internationally regarded as the ‘crime of crimes’ from both a legal
and moral perspective. This is important because it begins to highlight
that genocide has an important impact on the institutional structure of
international society as well as the groups being targeted. This point is
explored further in the next chapter as the impact of genocide on the sec-
ondary institution of the UN is addressed. This chapter, therefore, focuses
on the relationship between genocide and international legitimacy from
a theoretical perspective which will lay the foundations for Chapter 5.

International legitimacy: Essential yet under-theorised

Prior to tackling the complexities involved in defining the term ‘international
legitimacy’, it is important to touch on the point that despite the term’s
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importance, the concept of international legitimacy remains under-
theorised in IR.! As Ian Clark explains, ‘Legitimacy is much the most
favoured word in the practitioner’s lexicon, but one that remains widely
ignored in the academic discipline of international relations.”? This is
important because it feeds into the complexities surrounding the term’s
meaning. If the concept had been studied more, one would expect that
there would be a broader agreement over what the term means. This is
not to detract from the fact that many scholars acknowledge interna-
tional legitimacy as an ‘essentially contested concept’, but to highlight
that the lack of scholarly research into this area has undoubtedly hin-
dered clarity on the subject matter.? A large part of the problem stems
from the fact that legitimacy has predominantly been analysed in the
context of the domestic sphere rather than the international sphere.
As a result, the concept of international legitimacy has remained
under-theorised.

This, of course, is not to say that the concept of international legiti-
macy has been completely ignored. As a number of scholars have high-
lighted, there has been an increasing amount of academic interest
in the concept of international legitimacy since the end of the Cold
War.* Intriguingly, in Hurrelmann, Schneider, and Steffek’s study of
legitimacy, the scholars note that academic interest in the study of
legitimacy tends to occur in phases of intense political conflict or mas-
sive change.® From this perspective, it would seem that events such as
the end of the Cold War and 9/11 help explain why academic inter-
est in international legitimacy has become more popular. This was
perfectly illustrated in the aftermath of 9/11 and the US-led response
to it. Primarily, the US-led invasion of Iraq in 2003 brought questions
regarding legitimate authority and legitimate conduct to the centre of
international relations. A surge of academic interest began to emerge as
IR scholars discussed both an American crisis of legitimacy® as well as a
broader legitimacy crisis in international relations.” Scholars highlighted
that many of the post-9/11 questions raised, regarding legitimate con-
duct and legitimate authority, were evident in the debates surrounding
the Kosovo crisis in 1999. As is well documented, the Independent
International Commission on Kosovo report concluded that the NATO
air strikes were ‘illegal but legitimate’.® This apparent clash between
legality and legitimacy implied that international law was somehow
deficient. The obvious question is if international law is broken, what
broke it, and how can it be fixed?

Significantly, the debate surrounding international legitimacy was not
some abstract philosophical debate: wars were being fought and people
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were dying while the world debated the legitimacy of the actions being
taken. With this in mind, it was clear that a more informed understand-
ing of international legitimacy, and the legitimacy crisis, was urgently
needed. It is here that a critical problem arose as while the question of
what is international legitimacy took centre stage, the question of how
international legitimacy should be studied seemed to become some-
what overlooked. This is understandable as the tragic events of 9/11 and
the subsequent ‘War on Terror’ created an air of intellectual urgency.
Scholars felt that they had a responsibility to help provide answers to
the profound questions being raised.” However, this reality seemingly
created an environment in which the question of what is international
legitimacy took priority over the more mundane methodological ques-
tion of how international legitimacy should be studied.

This was put into context in Corneliu Bjola’s related analysis in which
the author provides a literature overview of the approaches to be found
on the study of international legitimacy.!® The author highlights that
seminal scholars such as Martha Finnemore, Ian Clark, Richard Falk, and
Andrew Hurrell have all put forward alternative approaches to the study
of international legitimacy, which, it is claimed, reflect their epistemo-
logical position.!! Attempting to provide some much-needed clarity,
the author suggests that this stems from scholars adopting a Weberian
(descriptive) or Kantian (prescriptive), type of reasoning and that this
has to be addressed in order to overcome the analytical-normative
divide identified by Bjola.!? While this Weberian-Kantian divide, would,
in itself, provide enough food for thought, in Ian Clark’s more recent
publication, Clark goes beyond the two-fold framework provided by
Bjola. Addressing the reluctance among IR scholars towards the study of
international legitimacy, Clark states:

This reluctance was no doubt reinforced by the bewildering
variety of competing categories for conceptualizing legitimacy:
empirical/normative; descriptive/prescriptive; a form of com-
pliance, distinct from coercion, or self interest; input/output;
substantive/procedural; representational/deliberative; legitimacy/
legitimation/legitimization, and so on. When this entire spectrum
of approaches is considered, we soon realize that legitimacy is less
a single concept, and more a whole family of concepts, each pull-
ing in potentially different directions.!?

The statement underlines the two-fold problem in that the complex-
ity involved in framing the study of legitimacy has in turn hindered



Genocide and International Legitimacy 61

scholarly research into the concept of international legitimacy. Those
that have sought to engage with the concept have been faced with the
challenge outlined here by Clark who in fact does not even capture all
the perspectives involved as more recent publications have invoked
alternative perspectives to those outlined above.!* Noticeably, these
competing approaches pull in different directions and one has to bear
this in mind when engaging in a study of the concept. Despite the fact
that such ontological, epistemological, and methodological debates go
beyond the parameters of this chapter, they do help illustrate David
Beetham and Christopher Lord’s claim that the starting point in under-
standing international legitimacy should be to acknowledge the com-
plexities involved.!s

The challenge here is made even more problematic as this book aims
to explore the relationship between two ‘essentially contested concepts’
(genocide and international legitimacy). Having set out an understanding
of genocide, I now utilise the understanding of international legitimacy
put forward by Ian Clark in his work Legitimacy in International Society.
The work is of relevance because it approaches the study of international
legitimacy from an ES perspective which notably aids this project’s
attempt to incorporate the study genocide into IR, via the ES. Moreover,
the author provides a conceptually rich theoretical analysis that incor-
porates an in-depth empirical study on the evolution of international
society from Westphalia right up until the post-9/11 legitimacy crisis. To
return to the array of conceptualisations presented above, Clark’s study
predominantly focuses on the ‘substantive’ and ‘procedural’ approaches
to understanding international legitimacy. This distinction is outlined
as Clark draws on the understanding put forward by Beetham and Lord
to explain that ‘rules may be deemed appropriate either because they
emanate from a ‘rightful source of authority’ (procedural), or because
they embody ‘proper ends as standards’ (substantive)’.!” Whereas the
former judges the legitimacy of a claim by assessing the procedure that
underpins the outcome forged, the latter judges the legitimacy of a claim
by assessing the claim’s inherent worth. For example, in the context of
debates over morality, a substantive approach would more commonly be
associated with an appeal to natural law and the value of the claim made;
judged on its perceived moral worth. However, a procedural approach
would tend to focus more on how the claim made was procedurally
constructed; for example, which actors were involved and what sort of
consensus was forged on the claim being advanced.

The intention here therefore, is not to engage in a more in-depth
analysis of such debates as the focus of this book is not on international
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legitimacy as such, but on using international legitimacy as a conceptual
tool for understanding the impact of genocide on international society.
Unlike Chapter 2’s focus on the concept of genocide, this conceptual
analysis does not attempt to deconstruct the concept of international
legitimacy, thereby engaging in a critical analysis of the ‘bewildering
variety of competing concepts’ listed by Clark. This is not to say that
one can ignore the conceptual implications that arise from where one
positions themselves in the relevant debate. For example, one cannot
simply bracket one approach off from the others listed above in the
hope of placing one’s approach within a conceptual vacuum. As Clark
explained above, all the approaches listed seem to have something in
common, yet pull in different directions. Accordingly, one is seemingly
left with a multidimensional approach to a multi-faceted concept.'®
Within this complexity, the relevant question still stands.

What is international legitimacy?

According to Clark, international legitimacy should be understood as a
process rather than as a property.'? It draws its value from a collective
understanding (which reveals the role of consensus) forged among the
relevant actors involved (which reveals the role of power), over the
role of legality, morality, and constitutionality in international society.
Significantly, Clark does not see international legitimacy as synony-
mous with either norm and instead claims that international legitimacy
sits in a hierarchical position above the three norms.?’ As one would
expect, morality, legality, and constitutionality are not fixed principles
as the understandings that underpin these norms change over time. It
is here that the role of power and consensus are of direct relevance. Since
the anarchical realm is dogged by competing legal, moral, and constitu-
tional claims, power and consensus play a pivotal role in that they help
establish a collective understanding of these norms at the international
level. With no world government, the reality of international rela-
tions is that those states with more power have more sway in shaping
the international agenda. This does not mean that power, in itself, is
enough as states still have to appeal to the legal, moral, and constitu-
tional understandings that have been forged in order to gain a reasonable
level of support for their actions. These collective understandings are
therefore dependent not only on power, but on a ‘tolerable consensus’
(to use Clark’s phrase) being forged among the relevant actors involved
(whoever they may be). A sufficient level of consensual support reflects
a satisfactory level of recognition between the actors involved, that
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the understanding forged constitutes what Clark refers to as ‘rightful
conduct’ and ‘rightful membership’.?! The fulfilment of these two prin-
ciples signifies that the relevant actors involved have been recognised
as legitimate rights holders (rightful membership), and that a collective
understanding of what constitutes legitimate practice has been created
(rightful conduct).

While this brief overview will be fleshed out in more detail below, it
provides a framework for understanding international legitimacy and
the idea of a legitimacy crisis. For example, if the relevant actors involved
fail to forge a consensus over what role the three norms of morality,
legality, and constitutionality, should play, international society is
left with no collective understanding of what constitutes rightful con-
duct. As a result, states may voice opposing understandings of rightful
conduct which, as one would expect, may see instability and conflict
arise in international society. The problem, therefore, is not so much
a tension arising between the three norms (this is to be expected), but
the failure of the actors involved to resolve this tension. If states fail to
resolve such tension then there remains no collective understanding to
guide the conduct of states in the anarchical realm. The implications of
which, can see conflict arise between states as they perceive each other’s
conduct to be unjustifiable. While this will be discussed in more detail
throughout this book, it is clear that understanding and resolving any
legitimacy crisis that emerges is therefore critical if international society
is to increase the likelihood of long-term international order. To return
to the ES focus on the moral value of order in international relations,
international order is in the national interest of all states.

The three norms

Perhaps the most attractive quality to be found in Clark’s understand-
ing of international legitimacy is his idea that international legitimacy
sits in a hierarchical position above the three norms of morality, legal-
ity, and constitutionality. International legitimacy draws its value from
these three norms, yet should not be seen as synonymous with either
one. At present, the discourse on international legitimacy continually
refers to tensions arising between international legitimacy and morality
and/or international legitimacy and legality. According to Clark, such
understandings are misguided as international legitimacy does not have
any independent value in its own right and therefore cannot ‘clash’, as
it were, with morality, legality, or constitutionality. The approach here
upholds the idea that international legitimacy should not be seen as
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synonymous with either norm. With this in mind, let us first consider
the relationship between international legitimacy and the three norms
of morality, legality, and constitutionality prior to analysing how power
and consensus play a role in accommodating the understanding of
these norms into international relations.

The most common misuse of the term ‘international legitimacy’ sees
its meaning become synonymous with legality to the point that legal
positivists marginalise the role of morality. However, scholars such as
H. L. A. Hart have countered this legal positivist logic by highlight-
ing the ‘internal aspects’ of law, thereby referring to the normative
motivations that underpin the construction of law which in turn help
create its perceived moral value within society.?? From this perspec-
tive, laws endure precisely because they have a compliance pull in
that people value the perceived standard of behaviour that the law
promotes.?? This is not to suggest that laws have causal power as it is
evident that states, just like individuals, will break the law at times.
The point is that actors usually abide by the rule of law because they
perceive that these rules embody a legal and moral value. As Armstrong
and Farrell explain, ‘individuals do not obey law simply because they
are compelled to do so but because they are persuaded of its necessity,
utility or moral value’.?* Such logic highlights the interrelated nature
of legality and morality and helps explain why laws are constructed,
changed, and abolished. To take this latter point, it is clear that laws
are often abolished, not because they are illegal, but because they
are perceived to be immoral. Such understanding helps explain why
international legitimacy should not be viewed as synonymous with
international law and instead should be viewed as a collective under-
standing that draws its value from more than just international law.
As Clark explains, ‘legitimacy is one vehicle for redefining legality, by
appeal to other norms’.?% It is here that we have to consider the other
norms of morality and constitutionality in the construction of inter-
national legitimacy.

If legality and morality cannot be divorced from one another, then
just as with legality, one cannot attempt to prioritise morality to the
point that it becomes synonymous with international legitimacy. To
explain this I raise the recent revival of the just war tradition. While the
theory can be interpreted in many ways,2° Michael Walzer’s analysis of
the recent Iraq War is of specific relevance:

So, is this a just war? The question is of a very specific kind. It doesn’t
ask whether the war is legitimate under international law or whether
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it is politically or militarily prudent to fight it now (or ever). It asks
only if it is morally defensible: just or unjust? I leave law and strategy
to other people.?’

The marginalisation of legality in Walzer’s analysis seemingly implies
international legitimacy can be constructed on legal grounds as well as
moral grounds, or alternatively, morality should be prioritised to the
point that it becomes synonymous with international legitimacy. The
limitation of this approach is that in Walzer’s construction of justice,
the author fails to acknowledge the morality embedded in existing
laws. In marginalising the role of law, Walzer’s understanding of jus-
tice is constructed on a false narrative.?® One has to factor in not just
legality but also constitutionality in order to gain a more informed
understanding of the international context in which morality oper-
ates. This latter point is raised by Corneliu Bjola: ‘the just war theory
faces a serious problem - its standards of evaluation of the legitimacy
of military interventions are conspicuously disconnected from the
political context in which decisions about the use of force are taken’.?®
By drawing on the political context to be found within the anarchical
realm, Bjola rightly claims that the political sphere can have an impact
on the norm of morality within the legitimacy process. It seems clear
that morality cannot be simply bracketed off from legal and political
considerations, the latter of which brings us on to us the norm of
constitutionality.

The norm of constitutionality refers to the political context in which
international society operates at any given time. Again, constitutional-
ity should not be seen as independent from the norms of legality and
morality but intertwined within the legitimacy process. The term itself
is somewhat ambiguous and needs clarification. As Clark explains:

This third norm to be considered is the most overtly political, that
of constitutionality. This is the realm neither of legal norms, nor
of moral prescriptions. Instead, it is the political realm of conven-
tions, informal understandings, and mutual expectations.3°

Clark’s use of the term ‘constitutionality’ is less formal than conventional
understandings of constitutionality. Within an ever changing security
environment, what is deemed to be politically acceptable at the inter-
national level is not just a product of morality or legality but also of
circumstance. Essentially, Clark utilises the norm of constitutionality
to capture how morality and legality do not fully account for how
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states construct a shared understanding of international legitimacy.
Attempting to illustrate this point, Clark states: ‘Russia found itself
accepting things in the 1990s — such as a unified Germany within
NATO - that would have been inconceivable a few years earlier.”*! The
norm of constitutionality, therefore, draws on the implications that
can arise out of the day-to-day developments in international relations.
One is reminded here of Robert Jackson’s analysis of norms in interna-
tional relations in which he states, ‘foreign policy must always operate
within what Edmund Burke termed “the empire of circumstances”’.3?
The norm of constitutionality seemingly to captures this sentiment as
it draws on the formal and informal realities of the anarchical realm
which play an integral role (along with morality and legality) in shap-
ing the construction of international legitimacy. This is not to say that
the three norms in themselves are enough and it is here that the roles
of power and consensus have to be factored in.

Power and consensus

In their simplest form, power and consensus can be thought of as fac-
tors which help the transition from the process to the practice of legiti-
macy. Clark provides a succinct overview of the legitimacy framework
outlined above and to be discussed below when he states:

Normatively, legitimacy can be most helpfully thought of as that
political space marked out by the boundaries of legality, morality,
and constitutionality. At any point in time, it is constrained by the
prevailing conceptions drawn from these three areas. However,
since these often ‘pull’ normatively in incompatible directions,
there needs to be an accommodation struck amongst them. The
practice of legitimacy describes this process, as the actors reach
for a tolerable consensus on how these various norms are to be
reconciled and applied in any particular case.3?

The statement reiterates much of the understanding already discussed
while going one step further to highlight the role that power and
consensus play in reconciling the differences that arise between the
three norms. Since the collective understandings that underpin the
three norms change over time, power and consensus play a pivotal role
in accommodating the different legal, moral, and constitutional per-
spectives into an internationally agreed code of conduct. This is evident
as the two principles of rightful conduct and rightful membership are
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tulfilled. Prior to analysing these, let us consider the role of power in the
construction of international legitimacy.

Regarding the role of power, it is important to address the state-
centric approach embodied within ES theory. Accordingly, when inter-
national legitimacy is discussed in this context, states are identified
as the most relevant actors in the construction of international legiti-
macy. Conversely, those that approach IR from a more revolutionary
perspective may claim that it is illegitimate to consider states as the
relevant actors in international relations. For example, Richard Falk
clams that such state-centric approaches do not take into account the
rise of non-state actors both as participants of, and challengers to, the
current world order.3* The point made by Falk is valid in that non-state
actors certainly have relevance in international relations. The question
remains however, how much relevance do they have to the formulation
of international legitimacy? To use Falk’s claim regarding the participa-
tion of non-state actors, it seems that while non-state actors such as the
World Economic Forum and the World Social Forum may help shape
international society’s understanding of rightful conduct, they do so
by going through states. States may listen to such non-state actors
which highlights that they do not act exclusively of other actors, but
ultimately they take the hands on role in constructing international
legitimacy. Essentially, despite the challenges made by non-state actors,
states remain in the driving seat and while they may take on board the
opinion of passengers, they determine the direction that international
relations are steered in. Of course, this may change in the future (nota-
bly Falk rightly points out the role of non-state actors in challenging
the current world order), yet, it seems clear that states remain the more
powerful actors in international relations and therefore remain the most
relevant actors in the construction of international legitimacy.>> The
focus here is on the ‘top down’ construction of international legitimacy
by states in international society rather than the ‘bottom-up’ construc-
tion of international legitimacy by non-state actors in world society.3®

At the same time it is important to note that the focus on power within
the legitimacy process does not lead this analysis to marginalise the role
of morality, legality, and constitutionality. Classically, the focus on power
in realism and neo-realism has seen the role of norms given little causal
significance; in this sense, international legitimacy can often be seen as
a product of power politics. The problem with such understanding is not
that power is not important, but that power in itself is not enough. For
instance, in Fouskas’ and Gokay’s critique of US imperialism, the authors’
state, ‘asserting a claim to power in itself has no power if circumstances
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make it plain that such power does not exist’.3” Essentially, the authors
underline the role of constitutionality as they highlight that even the
most powerful state has to accept that its power operates within the
aforementioned ‘empire of circumstances’ (to us Burke’s aforementioned
phrase). Intriguingly, Barak Obama put this into the context when he
claimed that without legitimacy, America would lack the power it needed
to renew American leadership.?® From this perspective, legitimacy is
not born out of power alone because for authority to be recognised as
legitimate, other factors such as morality help shape how that power is
perceived.®® This feeds back into the understanding set out in Chapter
3 in that ES scholars place the centrality of power within a normative
framework to highlight that power can be both enabled and constrained
by norms such as morality and legality. As Nicholas J. Wheeler boldly
asserted: ‘state actions will be constrained if they cannot be justified in terms
of plausible legitimate action’.*® The term ‘plausible’ is pivotal here as it
implies that states have to appeal to the norms of morality, legality, and
constitutionality in order to justify their actions. If, for whatever reason,
states fail to justify their actions, then their actions will be constrained as
they will fail to win over enough support at the international level.

This aptly brings us to the final aspect of consensus, which is perhaps
the most complex and problematic dimension. As Clark questions,
does legitimacy spawn consensus or is it the other way round?*! While
these polarities stand in sharp contrast to each other, they are none-
theless both plausible. Within this complexity, Clark identifies three
approaches. Primarily, the more substantive position advocates the idea
that legitimacy spawns consensus. Appealing to ideas such as natural
law or jus cogens, the premise here is that the legitimacy of the claim
made is dependent on its intrinsic value. Any agreement forged merely
reflects the ‘truth’ that existed prior to the agreement being struck:
‘From this point of view, the international political process is tanta-
mount to a seminar in which truth will eventually out, and become
the foundation of international policy.’#? This sees international legiti-
macy as something that is ‘teased out’ rather than something that is
‘worked in’.** The idea that legitimacy has to be ‘worked in’ to the
legitimacy process brings us on to the second perspective as it suggests
that legitimacy is forged not by appealing to some external ‘truth’ but
the procedural reality that an agreement has been struck among the
relevant actors involved. Finally, Clark offers a third perspective, which
is that of the political and overly more pragmatic stance which claims
that consensus should be privileged because of the procedural benefit it
offers international society.**
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To put this into context, let us consider the fable of the man who
was laughed at because he believed the world was round. The story
suggests that at some point in history, one man claimed that the world
was round rather than flat and in doing so he challenged the main-
stream consensus. Let us take it for granted that this person was the
only person in the world that believed the world to be round: was his
claim legitimate? From a substantive perspective, one may claim that
the value of the claim depended not on the level of support gained,
but on the value of the claim itself. In sharp contrast, from a proce-
dural perspective, one may argue that unless this claim is supported by
some procedural process then this cannot be considered as legitimate.
Finally, the more pragmatic stance would tend to claim that since the
vast majority considered the claim to be illegitimate, the claim should
be understood as illegitimate because of the pragmatic benefit that
consensus offers international order. The interesting point to this fable
is that the claim made was a matter of empirical fact (although not
known at the time). As a result, one would expect that the man could
have scientifically proven his claim which would validate the substan-
tive approach as well as increase the likelihood of a consensus emerging
which would have supported the claim made from a pragmatic stance.
The more pressing problem, therefore, arises when international society
is faced, not with scientific claims, but with moral ones. If one person
claimed that their position was the moral position, would this claim
have any legitimacy?

Now quite obviously, the fable does not answer the question of
whether legitimacy spawns consensus or consensus legitimacy. Yet it
does begin to highlight complexities involved, for example, Clark notes
that ‘consensus touches upon legitimacy in both the substantive and
procedural senses’.*S It would seem that the relationship between inter-
national legitimacy and consensus cannot be addressed from purely a
substantive, procedural, or pragmatic perspective. Regarding the former,
one is reminded of the realist fear that moral claims in themselves
cannot be the guiding force of international relations. With no world
government to make a judgement on competing moral claims, it seems
evident that one cannot rule out the role of consensus. However, it
also seems clear that consensus in itself is not enough. For instance,
it is quite plausible that the permanent five members of the UNSC
(PS) use their power to manipulate a political consensus which other
states believe to be immoral. In such a context, the states that oppose
the political consensus forged may appeal to the three norms within
the legitimacy process in order to try and gain further support at the



70 The Threat of Genocide to International Order

international level. Again, arrays of complexities arise in such circum-
stances. One could perhaps make the point that the debate over intent
within the concept of genocide and the debate over consensus within
the concept of international legitimacy highlight just why these two
concepts are regarded as essentially contested concepts for it is difficult
to perceive how such debates can ever be resolved. The overarching
point is that while the debate regarding consensus and legitimacy will
continue, one has to acknowledge the interplay between consensus,
power, morality, legality, and constitutionality in the construction of
international legitimacy.

Rightful conduct and rightful membership

When the norms of morality, legality, and constitutionality are entren-
ched at the international level, this signifies that Clark’s two principles of
‘rightful conduct’ and ‘rightful membership’ have been fulfilled. The ful-
filment of these two principles signifies that a collective understanding
has been forged among the relevant actors involved. For example, the
Geneva Conventions act as the procedural face that embodies the legal,
moral, and constitutional understanding of what constitutes rightful
conduct in the context of war. While the fulfilment of such principles
should not be considered as some sort of final stage (international
legitimacy is an ongoing process), they indicate that ‘global standards
of legitimacy’ (to use Linklater’s phrase) have been established. The
fulfilment of these principles is therefore extremely important as it is
through establishing such collective understandings that the likelihood
of international order is increased.

The principle of rightful conduct is relatively straightforward in its
meaning. As raised in Chapter 3, international society constructs col-
lective understandings of what constitutes rightful conduct which are
expressed via norms, values, principles, and institutions in interna-
tional relations. Going back to the idea put forward by Linklater, states
establish global standards of legitimate behaviour through communica-
tive dialogue. States appeal to such understandings when attempting
to justify their behaviour, which in turn, underpins the ES belief that
such collective understandings work to enable and/or constrain the
behaviour of states within the anarchical realm, thereby creating a high
level of international order. It is from this perspective that we see how
international legitimacy increases the likelihood of international order
as such collective understandings help shape (rather than cause) state
behaviour.#¢ As will be discussed in Chapter 5, the UN Charter plays a
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central role in international relations as the understandings embodied
within it play an integral role in shaping international society’s contem-
porary understanding of rightful conduct.

To put this principle into practice let us consider the legitimacy of the
nineteenth-century slave trade. At least from a procedural perspective,
the slave trade was at some point deemed to be legitimate in that it
was recognised as lawful, constitutional, and morally acceptable. While
those being traded would not have shared this view, they had no power
to question the consensus forged among the powerful actors involved.
Yet it is clear that at some point in time, the legitimacy of the slave
trade came under intense scrutiny.*’ Essentially, a tension arose within
the legitimacy process between the norms of morality and legality as the
actors involved questioned the moral value of a law that permitted the
trade of human beings. As the norms of legality and morality clashed
it was imperative that a new consensus was forged that could establish
whether the law could be altered accordingly. The subsequent abolition
of the slave trade signified that what had previously been thought of
as rightful conduct was now deemed to be wrongful conduct. A tolerable
consensus had been forged among the relevant actors involved. This
consensus embodied a new legal, moral, and constitutional perspective.
The example therefore illustrates the transition between the process
and practice of international legitimacy. A consensus had to be struck
among the relevant actors concerned in order to fulfil the principle of
rightful conduct which in turn permitted an alternative international
practice to be deemed legitimate. Consequently, such understanding
highlights how international legitimacy could touch on both substan-
tive and procedural elements. Regarding the latter, one could highlight
how the slave trade was deemed to be legitimate and then illegitimate
because the relevant actors involved deemed it to be so. However, one
could also question why the actors involved altered their views in the
first place in an attempt to highlight the inherent moral value of abol-
ishing the slave trade.

This brings us on to the second principle of rightful membership which
essentially acts to reveal who is, and who is not, accepted as a rightful
member of international society. Within Clark’s historical study, it is
clear that polities, states, and empires have had to pass certain tests
to gain membership status.*® This underlines the relationship between
rightful conduct and rightful membership as states are accepted into
the ‘family of nations’ when their conduct is considered to be rightful.
Since the Second World War, for example, the number of UN members
has increased from 51 in 1945 to 159 by the end of the Cold War and



72 The Threat of Genocide to International Order

193 at present. Amidst this expansion of international society, states
have increasingly ‘signed up’ to the codes of conduct set out by states,
for example, in the UN Charter. The willingness of states to adhere to
such codes of conduct emphasises the idea that states are willing to be
bound by certain rules of co-existence, which for Clark, reflects the fact
that an international society does exist.

However, the use of the term ‘rightful membership’ in this book
is notably different. Primarily, Clark’s use of the term stems from his
attempt to study the historical evolution of international society as it
has undergone noticeable changes in the post-Westphalian era. While
this study does not dispute this, it is clear that the focus of this book is
noticeably different as the objective here is to solely study the impact of
genocide on the current world order. What are of specific interest here are
the two circles of rightful membership that were established within the
construction of the UN. As will be discussed in more detail in the next
chapter, international society is indeed made up of states; however, five
of these members have been granted a privileged status in international
relations. Of course, here I am referring to the five permanent members
of the UNSC. Essentially, the establishment of these five elite members
has seen a hierarchy established within the principle of rightful member-
ship as while there are now 193 states (to focus on the General Assembly)
recognised as rightful members of international society, only five are
rightful members of the UNSC in the permanent sense. These five rightful
members notably stand as the rightful authority with regard the use of
force in international relations. It is the tension therefore that can arise
between these two membership circles within the present construction of
international society that is of specific interest to this book.

Notably, there is scope for taking Clark’s understanding as it is with its
focus on the membership of international society as a whole unit and
the tests that states pass in order to gain rightful membership status. For
example, a study could be done on whether perpetrator states and/or
bystander states should be marginalised from international society. To
use the idea of a test, then a ‘genocide test’ could be used to discredit
a state’s right to have rightful membership status. Essentially, such
rationale underpins the present debate over the potential establishment
of a league of democracies as it is claimed that membership of interna-
tional society should be restricted to those states that pass the ‘democratic
test’. From a legitimacy perspective, the problem with such an approach
is that it tends to place too much focus on morality, which remains a
highly subjective concept. Within this democracy debate, it seems clear
that China and Russia cannot be simply left out of the decision-making
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process when the reality is that the relationship between the US and
China will be one of the determining features of twenty-first-century
international relations. Again, with genocide, there is no consensus
regarding the attempt to implement a ‘genocide test’ whereby perpetra-
tor states would be excluded from international society. Complexities
would naturally arise regarding the question of bystander states. While
such an approach has potential, this is not the focus of this book. To
be clear then, when the term ‘rightful membership’ is used, its use here
refers to the two membership circles that were established within the
construction of the UN. The point of interest for the study of genocide
is the tension that can arise between these two membership groups with
regard to who acts as the rightful authority overseeing the legitimate use
of force in international relations.

These two principles will be discussed in more detail in the next
chapter which will begin by focusing on the role of the UN in rela-
tion to the principles of rightful conduct and rightful membership.
In essence, it will be claimed that genocide exposes the tension to be
found in international society’s understanding of rightful membership
and rightful conduct. In failing to confront the crime of genocide, inter-
national society fails to resolve the tension that arises, and in doing so
undermines the authority of the UN and the UNSC which destabilises
the ordering structure of international society. While a more in-depth
study of the UN will be addressed in the next chapter, at this point the
reader may be rightly asking the question: why is genocide so impor-
tant? Quite clearly, the UN fails to fulfil many of its duties, responsi-
bilities, and obligations in international relations. To gauge this it is
important to address the relationship between genocide and the three
norms that help makeup international legitimacy.

Genocide and international legitimacy

Having set out an understanding of international legitimacy let us now
re-engage with the claim that genocide holds a special relationship
with international legitimacy. To do this, it is important to address the
relationship between genocide and the three norms of morality, legality,
and constitutionality. As stated, international legitimacy draws its value
from these three norms, which can change over time and even clash
with each other on certain occasions. The intention here therefore is to
make the case that genocide is internationally regarded as the ‘crime of
crimes’ from a legal and moral perspective, yet critically remains a low
priority in policymaking which highlights the problematic relationship
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between genocide and constitutionality. In turn, political expectations
do not meet the legal and moral expectations of international society,
the impact of which will then be discussed in the next chapter.

Genocide and morality

On first consideration, the idea that genocide is immoral seems obvi-
ous. Indeed, it seems frustrating to even contemplate that one has
to justify just why genocide is bad, yet it is clear that one has to. As
Jonathan Glover explains, the twentieth century has seen a crisis
emerge over the authority of morality and the idea of moral progress.*
With the legacy of Nietzsche, and his foretold ‘death of God’ looming
large, it seems that the Hobsbawm ‘age of extremes’ has been accom-
panied by an age of increasing amoralism and moral relativism.3° The
crime of genocide has not escaped such challenges as critics question
how we can validate any moral judgements made — even towards
events such as the Holocaust. In his attempt to answer Nietzsche,
Glover accepts that the prospect of reviving the belief in moral law is
dim as he questions the external validation of moral claims.>! Without
external validation, the author proposes that we can either abandon
morality or recreate it.>> Adopting the latter position Glover intrigu-
ingly uses case studies of genocide and mass violence to support his
argument. It would seem that there is something about genocide that
fundamentally challenges moral relativism. Perhaps this is best illus-
trated as Glover recalls that he was part of a group of British philoso-
phers that once travelled to Auschwitz on a bus. He claims that on the
way there a philosophical discussion arose regarding issues such as the
rationality of such acts. Intriguingly, Glover goes on to state that on
the journey back from Auschwitz ‘we were silent’.>® Summarising the
state of mind that many must have felt when confronting the reality
of genocide the author concludes: ‘No ethical reflections, no thoughts,
seem adequate.”>*

One gets the impression here that Glover struggles to comprehend the
scale of horror embodied in Auschwitz. In essence, there is no easy way
to convey the something about genocide that disturbs us so much. This
is a common problem as both scholars and survivors have struggled to
represent the horror to be found within genocide. This point is raised
in Martin Gilbert’s analysis of the Holocaust titled ‘The Most Horrible
of All Horrors’, as the author explains that neither words, nor statistics,
nor examples, can adequately convey the suffering involved in the
Holocaust.5® Within just months of leaving Auschwitz, Primo Levi was
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all too familiar with this problem as he struggled to bear witness to the
events that he himself had seened:

Then for the first time we became aware that our language
lacks words to express this offence, the demolition of man. In a
moment, with almost prophetic intuition, the reality was revealed
to us: we had reached the bottom. It is not possible to sink lower
than this; no human condition is more miserable that this nor
could it be conceivably so.%¢

Primarily the statement touches on the limitations of language which
remains a common feature within the discourse on genocide. Yet the
idea put forward by Levi, regarding ‘the bottom’, offers a highly inter-
esting take on genocide from a moral perspective. While one can find
an abundance of terms and phrases utilised within the discourse to
describe genocide, the description of genocide as ‘the bottom’ seems to
provide an apt portrayal. From a moral perspective, can we, as human
beings, sink any lower?

The problem with such rationale is that it is built on the premise that
there is ‘a bottom’. For moral relativists, Glover’s aforementioned accept-
ance that the revival of moral law is doubtful highlights that even the
act of genocide cannot escape the debate surrounding moral relativism.
As John W. Cook explains, the principal advocates of the moral relativist
doctrine have tended to be anthropologists who claim that ‘their studies
of various cultures have enabled them to show that morality is relative
to culture, which implies, among other things, that we cannot rightly
pass moral judgements on members of other cultures except by our
own cultural standards, which may differ from ours’.” Moral relativists
claim that the foundations of morality stem from one’s cultural experi-
ences rather than any universal moral law. As a result, the question,
who are we to judge?, naturally arises. Any attempt to judge, leads the
moral relativist to claim that those seeking to judge are behaving in an
ethnocentric manner. By this it is meant that those who judge use their
cultural understanding of morality as the benchmark by which to assess
the moral behaviour of others.>8 It is here that it is worth noting that
the moral relativist doctrine reflects the ontological and epistemological
perspectives that knowledge claims regarding morality cannot be
constructed in the same manner as knowledge claims regarding sci-
ence.>® Moral relativists claim that it is impossible to discover objective
moral facts. The foundations, therefore, that underpin universal moral
claims are seen to be highly subjective rather than universal. From this
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perspective, moral relativists come to the somewhat stark conclusion
that pain, distress, misery, agony, and other forms of such suffering, are
acceptable when they are part of an established way of life.

Within this discourse, Cook emphasises that the debate regarding
moral relativism is not just some abstract philosophical argument, but
that people have to make practical moral choices and therefore judge
each moral claim on a case-by-case basis.®® An important point here
is that Cook differentiates between practices that involve willing par-
ticipants and those that involved unwilling participants.®' Regarding the
former, the author uses the well-known example of Eskimos leaving
their elders outside to freeze to death. Although this, at first, seems strik-
ingly immoral, when one learns that the elders are willing participants
in this practice, it becomes harder to judge this as an immoral practice.?
Now obviously one could invoke ideas such as positive and negative
freedom to discuss the issue of willing participation within such con-
texts further. However, the more pressing point here regards those that
practice acts against unwilling participants as it is clear that genocide
stands as a benchmark example, in the extreme, of such action, as states
impose their collective will on unwilling participants. The term ‘partici-
pant’ in this latter context seems somewhat misplaced as unwilling par-
ticipants in the context of genocide surely qualify as victims. Drawing
on much of the sentiment to be found in just war theory, Cook goes on
to pose the point that if we have the capacity to intervene (militarily or
otherwise) and reduce the amount of suffering involved then do we not
have a moral duty to do so?

This line of thinking is familiar in the debate over humanitarian inter-
vention as scholars debate whether there is a moral threshold at which
the legality of sovereignty can be overridden in international society. As
Michael Walzer succinctly stated, ‘How much human suffering are we
prepared to watch before we intervene?’3 Notably, Walzer first posed this
question in 1977, the subsequent Rwandan genocide that took place in
1994 demonstrated that international society is quite prepared to watch
a genocidal level of suffering unfold. From this perspective, Walzer’s line
of inquiry should be reformulated: How much suffering should we not be
prepared to watch before we intervene? Michael Walzer famously set the
benchmark as those crimes which ‘shock the conscience of humankind’,
as he advocated intervention that prevented or put a stop to any ‘supreme
humanitarian emergency’.** In so doing, Walzer upheld a minimalist
approach as he reduced the debate over absolute morality and universal
human rights down to a discussion of absolute immorality and univer-
sal human wrongs.%® In Walzer’s analysis of a supreme humanitarian
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emergency, it is clear that genocide represented a benchmark example
as the author claimed that even the violation of innocent lives was justi-
fied within the context of stopping Nazism.%® It would seem, therefore,
that there is something about a state destroying a group, not because of
anything they have done, but because of whom they are, that represents
a quintessential violation of a universal moral minimalism.®”

Of interest here is the fact that even moral relativists have struggled
to apply their doctrine to the behaviour of genocidal regimes.®® This is
put into stark context in Robert Redfield’s analysis, which was notably
published in 1953:

I am persuaded that cultural relativism is in for some difficult times.
Anthropologists are likely to find the doctrine a hard one to main-
tain. ... It was easy to look with equal benevolence upon all sorts
of value systems so long as the values of unimportant little people
remote from our own concerns. But the equal benevolence is harder
to maintain when one is asked to anthropolgize the Nazis.®

The statement seemingly turns moral relativism in on itself as it
highlights how a moral relativist position may actually embody an
‘ethnocentric’ ethic. The statement implies that the author viewed the
suffering of Europeans as something qualitatively different from the suf-
fering felt by ‘unimportant little people’. Such a perspective poses a direct
challenge to the moral relativist as it implies that when moral relativists
study what they perceive to be ‘alien’ cultures, they are more willing to
accept ‘alien’ behaviour, yet when these ‘alien’ actions arise in a culture
that they perceive to be less ‘alien’ to them, the moral relativist struggles
to come to terms with their own doctrine. Although the cultural relativist
may claim that Redfield falls into the trap of making a habitual response
that stems from cultural conditioning, the statement captures the reality
that the author was shaken, as millions across the world were, by the hor-
rors embodied within the Holocaust. To use the moral relativist idea of
each culture establishing its own unique understanding of ‘the good life’,
it is brutally evident that groups such as the Jews were experiencing ‘the
good life’ in Germany until the Nazis came along. The horror of geno-
cide seemingly holds qualitative significance for the debate surrounding
moral relativism as it turns the question of who are we to judge? on its
head - within such grave circumstances: who are we not to judge?

It is with such understanding in mind that Stephen T. Davies claims
‘genocide is the reductio ad absurdum of moral relativism’.”® In essence,
the author is making the assertion that there is something about genocide
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that is so inherently immoral that genocide proves moral relativism to be
wrong. As the author goes on to explain, the strongest position that the
moral relativist can take against genocide is to claim: ‘I hold genocide is
morally wrong. Or perhaps, I hold, and my community holds, that genocide
is wrong. But the problem is that such a position allows the perpetrator
of genocide (a Nazi, perhaps) to reply: Sorry, but my community holds
that genocide is morally right'.’! Significantly, Davies points out that if
one takes moral relativism to its logical end, then the perpetrator of the
genocide could utilise moral relativism to justify their policy of destruc-
tion. A point of interest worth noting here is that genocidal perpetra-
tors never actually utilise a morally relativist position to justify their
actions. For example, the Nazis went to great lengths to cover up their
destruction policy, which implies that they knew that their actions were
morally indefensible within the broader context of international rela-
tions.”? Such a reality only goes to strengthen the conclusion drawn by
Davies that anyone upholding the doctrine of moral relativism within
the context of genocide is ‘badly confused, malicious, or insane’.”? The
conclusion drawn by Davies brings us back to the idea of consensus as it
is clear that those who uphold moral relativism within the context of
genocide stand on the margins of world opinion. The role of consen-
sus brings us back to the point that morality in itself is not enough to
underpin international legitimacy. The relationship therefore between
morality and consensus has to be considered.

To consider this let us turn to Jack Donnelly’s seminal study, Universal
Human Rights, in which the author analyses the ‘anti-genocide norm’
within the context of the debate surrounding humanitarian interven-
tion.”* Reiterating much of the sentiment raised above, the author
claims, “Whatever one’s moral theory-or at least across most of today’s
leading theories and principles - this kind of suffering cannot be mor-
ally tolerated.’””’ Intriguingly, in accepting that ‘most leading theories’
denounce genocide (rather than all leading theories), Donnelly leaves
the door open for counter moral arguments. However, what is inter-
esting about this analysis is that the author goes one step further as
he raises the relationship between morality and consensus within the
context of the debate over genocide and humanitarian intervention. In
a striking passage, Donnelly explains:

The interdependence of all human rights, and the underlying idea
that human rights are about a life of dignity and not mere life, makes
acting only against genocide highly problematic. We place ourselves
in a morally paradoxical position of failing to respond to comparable
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or even greater suffering so long as it remains geographically or tem-
porally diffuse. As uncomfortable as this may be, though, it seems to
me the least indefensible option when we take into account the full
range of moral, legal, and political claims in contemporary interna-
tional society. In absence of a clear overlapping consensus — which I
think exists today only for genocide — the moral hurdle of respect for
the autonomy of political communities is very hard to scale.”®

The statement places genocide firmly within the understanding of inter-
national legitimacy presented above. Essentially, the author believes
that there may be times when an amount of suffering, equal or greater
to that of genocide occurs. This is his personal view, yet critically (albeit
reluctantly), he acknowledges the role that consensus plays in the con-
struction of rightful conduct in international relations. It is here that
genocide is of specific relevance as Donnelly claims that in a world
dogged by competing moral, legal, and political claims, there exists an
overlapping consensus only for genocide prohibition.

The role of consensus raised by Donnelly brings us back to the idea of
international legitimacy as it is clear that we can appeal to more than
morality alone to dismiss the claims made by moral relativists. While it
may not be possible to disprove moral relativism in a scientific manner,
it is possible to re-engage with the understanding of international legiti-
macy presented above to prove that moral relativism, at least within the
context of genocide, is illegitimate and outside of common moral belief.
The relationship between morality and consensus reflects the fact that
genocide is internationally regarded as the benchmark of what consti-
tutes a universal human wrong. It was the universal moral abhorrence
felt towards the Nazi atrocities that led to international society accepting
the term genocide and subsequently codifying this new moral and con-
stitutional expectation into international law. The Genocide Convention
embodies a clear legal, moral, and constitutional consensus that genocide
constitutes wrongful conduct. However, genocide should not, and is not,
viewed as just another example of wrongful conduct because it is recog-
nised as the quintessential violation of a universal moral minimalism.
This brings us to the idea that genocide is internationally recognised as
the ‘crime of crimes’ from both a moral and legal perspective.

Genocide and legality

Just as moral philosophers have constructed an understanding of a
universal moral minimalism, international lawyers have constructed an
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understanding of a universal legal minimalism. The point of relevance
here is that genocide is internationally accepted as the quintessential
violation of both.

To gauge international society’s perception of genocide from a legal
perspective, it is necessary to go back to the drafting of the Genocide
Convention.”’ Intriguingly, the aforementioned relationship between
morality and law was put into stark context within the drafting pro-
cedure. For instance, in 1946 the UN General Assembly Resolution
on the Crime of Genocide stated that genocide ‘shocks the conscious
of mankind’ and went on to claim ‘The General Assembly, therefore
affirms that genocide is a crime under international law which the civi-
lized world condemns.’”® The statement underlines the fact that it was
the moral revulsion felt towards the Nazi genocide which lies at the
heart of the international legal movement. The universal moral revul-
sion expressed in the 1946 General Assembly Resolution was reiterated
throughout the subsequent drafting process as state representatives
regularly spoke with a universal moral tongue when condemning the
crime. For example, the Dominican Republic representative stated: ‘the
moral tribunal of the world demanded the denunciation of genocide’.””
From a legitimacy perspective, therefore, it is clear that it was the moral
revulsion felt towards the Nazi genocide that acted as the catalyst
needed to alter international society’s legal, moral, and constitutional
expectations. Accordingly, the Genocide Convention represents the
procedural face of rightful conduct and in doing so highlights that
genocide constitutes wrongful conduct. However, it is also clear that
international legal perspectives towards genocide have gone much
further than simply recognising genocide as wrongful conduct as they
have sought to establish genocide as the ‘crime of crimes’ in interna-
tional law.

To judge this it is important to go back to November 1950, when
the UN General Assembly first approached the International Court
of Justice (ICJ) amidst concerns over the ratification of the Genocide
Convention. As Caroline Fournet explains, the ICJ ruled, ‘the prin-
ciples underlying the Convention are principles which are recognized
by civilized nations as binding on States, even without any conven-
tional obligation’.®? In so doing, the ICJ sought to give the crime of
genocide a higher status than other crimes in international law as its
ruling implied that genocide violates international peremptory norms
(jus cogens). As Fournet explains, this has been reiterated in a series
of judicial rulings including those made by the ICTY, ICTR and ICJ.8!
The theory of jus cogens stipulates that there are peremptory norms in
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international relations, these exist whether states recognise them or
not, and in turn states cannot derogate from them.3? For that reason,
the idea of jus cogens does not sit comfortably with the idea that inter-
national law is constructed by states as it implies that states cannot
evade the international legal arm of jus cogens, even if they were to
try to through constructing specific treaties and/or conventions. As
Fournet explains, despite the fact that the idea of jus cogens was rec-
ognised in Article 38 (1) of the ICJ Statute and Article 53 of the 1969
Vienna Convention on the Law of Treaties, there remains little clarity
regarding the sources and identity of these ‘supernorms’.8® This lack of
clarity causes concern, especially for legal positivists, as it seemingly
leaves the door open for jus cogens to be grounded on such notions as
natural law, divine law, or laws of humanity.

The point here is not to engage in this unresolved legal debate
but to simply highlight the fact that the recognition of jus cogens
in international law, whether right or wrong, reflects the fact that
international law has been constructed in a manner to suggest that
there exists a hierarchy of norms in international law.3* Writing in
1996, M. Cherif Bassiouni (who has served the UN in a number of
legal capacities), stated that there is sufficient legal basis to conclude
that ‘aggression, genocide, crimes against humanity, war crimes,
piracy, slavery and slave related practices and torture’ are part of jus
cogens.®> The recognition that these crimes hold greater legal reso-
nance illustrates that international lawyers have sought to estab-
lish a hierarchy of international crimes. Within this hierarchy, the
increasing acceptance of pre-emptory norms reflects an attempt to
construct a universal legal minimalism, from which no state can dero-
gate (jus cogens). Such acknowledgement underlines the point that
just as moral philosophers have constructed an understanding of a
universal moral minimalism, international lawyers have constructed
an understanding of a universal legal minimalism. Significantly,
genocide is internationally accepted as the quintessential violation
of both.

The legal acknowledgement of genocide as standing at the top of
the legal hierarchy was most forcibly recognised by the International
Criminal Tribunal for Rwanda. In 1998, in the case of the Prosecutor
vs. Jean Kambanda, the trial chamber of the International Criminal
Tribunal for Rwanda ruled that genocide is the ‘crime of crimes’.8¢
Essentially, the gravity of this heinous crime drove the trial chamber to
declare that in their opinion, genocide represents the gravest crime in
international law. While such a ruling does not represent international
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society as a whole, it has set a precedent that has since been upheld by
seminal scholars in the field, as William Schabas explains:

Human rights law knows many terrible offences: torture, disap-
pearances, slavery, child labour, apartheid and enforced prosti-
tution to name a few. For victims, it may seem appalling to be
told that while these crimes are serious there are more serious
crimes. But in any hierarchy, something must sit at the top. The
crime of genocide belongs at the apex of the pyramid. It is, as the
International Criminal Tribunal for Rwanda has stated so appro-
priately in its first judgements, the ‘crime of crimes’.8”

The statement highlights the somewhat tragic reality that even within
the context of human suffering, a hierarchy exists. While the inten-
tion here is not to overlook the horror embodied in these other crimes;
when one juxtaposes the legal understanding put forward here, and
the moral understanding outlined above, it is clear that genocide is
internationally regarded as the ‘crime of crimes’ from both a legal and
moral perspective.

It is worth pausing here to consider the four crimes identified by the
2005 Responsibility to Protect — genocide, war crimes, crimes against
humanity, and ethnic cleansing — as these crimes are omitted within the
hierarchy presented by Schabas above. Notably, these crimes represent
state crimes that are legally recognised as a violation of jus cogens (there
remain complexities surrounding ethnic cleansing as it is not recognised
as a independent crime in international law). Essentially, they all signify
a violation of a universal legal minimalism and many perpetrators have
been charged on grounds of committing these crimes. The point of
interest here is that even within this grave context, it seems clear that
genocide is still internationally regarded as the ‘crime of crimes’ in that
it sits in a hierarchical position above these other crimes.

To put this into context, let us consider the conclusion put forward
by the International Commission of Inquiry in to the events of Darfur.
In January 2005, the Commission famously concluded that genocide
had not been committed in Darfur but that crimes against humanity
had.®® William Schabas explains that the conclusion drawn - that the
Government of Sudan had not pursued a policy of genocide - led to
suggestions that the report was some kind of ‘whitewash or betrayal’.%’
The suggestions of a whitewash or betrayal are quite fascinating as the
commission had ruled that crimes against humanity were occurring
in Darfur. It would seem that the international outcry that followed
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the commission’s conclusion arose because it was generally felt that the
recognition of crimes against humanity was not enough. Indeed, the
commission felt it necessary to qualify its ruling as it stated: ‘Depending
upon the circumstances, such international offences as crimes against
humanity or large scale war crimes may be no less seriousness and
heinous than genocide.””® Although the Darfur Commission had been
set up to make a judgement on genocide, it is clear that the commis-
sion, and the international response towards it, upheld the idea that
genocide acts as the benchmark of human wrongs by which other
human rights violations are measured by. This reaffirms the idea that
genocide is internationally regarded as the ‘crime of crimes’ from both
a legal and moral perspective. It also reaffirms the relationship between
morality and law as it is clear that it is the universal moral abhorrence
felt towards genocide that drives the legal need to place genocide at the
apex of the aforementioned legal pyramid.

At this point the reader may be rightly asking the question, if genocide
is internationally regarded as the ‘crime of crimes’, then why do states
fail to confront the crime of genocide? This line of questioning naturally
brings us back to the sentiment raised in Chapter 1 as it is clear that
genocide is not internationally regarded as the ‘crime of crimes’ from a
political perspective. This point is neatly raised in Thomas W. Simon's
normative inquiry into international law. Intriguingly, Simon acknowl-
edges that since the events of 9/11, international terrorism (which
according to Simon’s fits within the context of war crimes and crimes
against humanity) has been prioritised over genocide.’! According to
Simon, the prioritisation of other crimes such as international terrorism
over genocide represents a ‘backward step on the road of humanitarian
progress’ which has to be remedied for genocide represents the gravest
crime international society.? Such logic seems perfectly understandable
as it is clear that while international terrorism poses a serious problem
in international relations, unless terrorists acquire nuclear arms, then
they cannot bring about the level of destruction that states can, and
indeed do, towards unarmed innocent groups. Quite simply, states con-
tinue to hold more power than terrorists do. It is with such rationale
in mind, therefore, that Simon’s places genocide prohibition at the fore
of constructing international law on universal normative standards:
‘If we cannot find a widespread global agreement on an ethic that pro-
hibits genocide, then the prospects for the world seem indeed dismal.”?
The bleak statement captures the seriousness of the issue as the author
questions how international society can have a body of international
law that incorporates ethics if this law cannot confront the crime of
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genocide. It seems policymakers overlook such arguments and it is here
that the relationship between genocide and the norm of constitutional-
ity comes to the fore.

Genocide and constitutionality

It is important to note that Clark identified this as the most overtly
political norm of the three. In turn, the political nature of constitution-
ality dictates that the collective understanding underpinning this norm
has a tendency to change more rapidly than the norms of morality and
legality. The relationship therefore between genocide and the norm of
constitutionality is perhaps the most complex as international soci-
ety’s understanding of constitutionality has a tendency to alter more
frequently than that of law or morality. The reason is that political
expectations are often dependent on circumstance which can change
rapidly in international relations. For example, international political
expectations on 10 September 2001 were radically different from those
that emerged in the aftermath of 9/11. To put this into the context of
this book, it is clear that in 1948 there was an international constitu-
tional expectation that genocide should be prevented. Significantly, this
expectation radically diminished within the extreme political context of
the Cold War yet re-emerged in the post-Cold war era. This will be dis-
cussed in more detail in the next chapter. However, it is important here
to touch on one critical point. While there is an international expecta-
tion that genocide should be prevented, to go back to the understanding
put forward by Andrew Hurrell in Chapter 1, it is also clear that there is
an international acceptance that genocide will not be prevented.

To explain this, it is necessary to differentiate between the national
and international political expectation towards genocide prevention. This
analysis utilises the political rhetoric of ‘never again’ to illustrate this dif-
ference as this phrase has become synonymous with the expectation
that genocide should be prevented. The phrase ‘never again’ litters the
discourse on Genocide Studies to the point of saturation, it refers to inter-
national society’s vow (made in the aftermath of the Second World War)
that genocide would ‘never again’ be allowed to occur in international
relations. As Samantha Power explains, the Genocide Convention
‘embodied the moral and popular consensus in the United States and the
rest of the world that genocide should “never again” be perpetrated while
outsiders stand idly by’.”* The statement highlights that the Genocide
Convention does not just represent a legal and moral expectation, but also
a constitutional expectation that genocide should ‘never again’ be allowed
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to take place. Essentially, the rhetoric of ‘never again’ was built on the
understanding that international society had failed in its responsibilities
to protect those targeted by the Nazis and that the Genocide Convention
provided a solution to this failing. Accordingly, there was a clear inter-
national expectation that genocide should be prevented in international
relations, for, as stated in the preamble of the Genocide Convention,
genocide is ‘contrary to the spirit and aims of the United Nations and
condemned by the civilized world’.*> Obviously, one does not have to be
a genocide scholar to figure out that this expectation was flawed. While
international society does not permit genocide, it does allow it to occur. It
is here that this international expectation that genocide should not occur
tragically collapses into the national expectation that states should not get
involved in such ‘complex and dangerous’ foreign policy agendas (to use
Hurrell’s phrase).

This is perfectly illustrated by looking at the US. Perhaps more than
any other country, the US has routinely invoked the vow to ‘never
again’ let genocide occur. As Samantha Power notes, Presidents Jimmy
Carter, Ronald Reagan, George Bush and Bill Clinton have all expressed
the ‘never again’ rhetoric when addressing the need to prevent geno-
cide.’® For instance, in 1979, President Carter boldly claimed, ‘never
again will the world fail to act in time to prevent this terrible crime
of genocide’.” Drawing on the exact same sentiment expressed in the
aftermath of the Nazi genocide, President Carter utilised the political
rhetoric of ‘never again’ to suggest that the genocide that had just taken
place (Cambodia), was a tragedy that the world would never allow to
happen again. Of course, it did. President Carter simply paid ‘lip service’
to the international expectation that genocide should be prevented. It
is here that the reality of such ‘lip service’ lies, for the truth is the US
did not once acknowledge genocide in the twentieth century — while
genocide was actually occurring.’® The vows therefore made by the pres-
idents listed above, were made in the aftermath of genocide, whether
that be ‘Cambodia (Carter), northern Iraq (Reagan, Bush), Bosnia (Bush,
Clinton) and Rwanda (Clinton)’.” None of these presidents were stran-
gers to war and/or intervention, yet none wanted to intervene to pre-
vent genocide, hence they stayed silent until it was over.

Responding to the silence of the US administration over the genocide
in Rwanda, President George W. Bush famously vowed that he would
never allow genocide to occur under ‘his watch’.!% This campaign pledge
was then reiterated once Bush took office.'%! To his credit, the Bush admin-
istration became the first US administration to acknowledge genocide as
it occurred (Darfur).1%? Yet, as is well documented, this promise did not
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see President Bush lead a US attempt to prevent the genocide in Darfur,
despite the fact that it occurred on ‘his watch’. While one can raise the
valid point that the US was heavily engaged in two wars at the time
(Afghanistan and Iraq), the track record of the US in relation to geno-
cide does not fill one with hope that the administration would have
attempted to catalyse an international effort. To bring this up to date, in
January 2008, Barak Obama stated that genocide threatens our ‘common
security and our common humanity’.!%® Since taking office, President
Obama responded to the sixteenth anniversary of the Rwandan geno-
cide by stating, ‘It is not enough to say “never again.” We must renew
our commitment and redouble our efforts to prevent mass atrocities and
genocide.’'** In addition, since 2008, the US has published two reports
which specifically look at the issue of preventing genocide and mass
atrocity crimes;'% however, Obama’s administration’s role in Darfur
juxtaposed with his refusal to acknowledge the Armenian genocide since
taking office (even though he had promised to do so0!%) suggests there is
little ‘change’ to be found in Obama’s approach towards genocide.

These examples illustrate the vast chasm between reality and rhetoric.
Perhaps this is summarised best in the conclusion drawn by Samantha
Power:

Before I began exploring America’s relationship with genocide, I used
to refer to US policy as a ‘failure’. I have changed my mind. It is
daunting to acknowledge, but this country’s consistent policy of non-
intervention in the face of genocide offers sad testimony not to a bro-
ken American political system but to one that is ruthlessly effective.
No US president has ever made genocide prevention a priority, and
no US president has ever suffered politically for his indifference to its
occurrence. It is thus no coincidence that genocide rages on.'%”

The statement goes right to the heart of the matter regarding the rela-
tionship between genocide and constitutionality. Quite simply, the
US, as every other state does, pays ‘lip service’ to the international
expectation that international society should prevent genocide. But
it then upholds a realist foreign policy ethic that genocide prevention
is not within the national interest of states. As Power highlights, the
reality is that states do not fail to prevent genocide, because essentially
they are not trying to prevent it. At the same time, this national policy
should not detract us from the point that there remains an interna-
tional expectation that genocide cannot be tolerated in international
society. As Kofi Annan stated in 2004, ‘There can be no more important
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issue, and no more binding obligation, than the prevention of geno-
cide.”'% The complexity therefore lies in the fact that while there is an
international expectation that states should prevent genocide, there
remains a clear national expectation that states should not engage in
such ‘complex and dangerous’ foreign policy agendas because states
have little to gain.

This brings us back to the understanding put forward in Chapter 1.
There is no long-term collective security strategy being forged among
states regarding genocide prevention because political elites the pre-
vention of genocide within the national interests of states. This is the
real problem. If genocide is to be prevented, there has to be a long-
term collective effort forged as no state can oversee the prevention
of genocide alone. At present, the lack of any international collective
effort represents the fact that the impact of genocide is not felt among
policymakers world-wide. They understand that the genocide is morally
abhorrent but view genocide as just one of many insoluble problems.
As Power highlighted, the truth is that policymakers do not see a politi-
cal problem arising from adopting such a position. It is here that the
next chapter challenges such mainstream understanding as it addresses
the impact that genocide has on the ordering structure of international
society.

Conclusion

The understanding of international legitimacy set out above is bound
to raise controversy as it is clear that just as with the concept of geno-
cide, no understanding will ever please everyone. Significantly, the
rejection of natural law, at least in theory, opens the door for genocide
to be considered as legitimate practice. If (and yes this is a big if) all
the relevant actors (whoever they may be) in international relations
deemed genocide to be morally, legally, and constitutionally acceptable
then this would constitute rightful conduct and in turn genocide would
be deemed a legitimate practice. Although one may be horrified at the
potential implications of such an understanding, and in turn uphold
an appeal to ideas such as natural law, it is important to consider two
things. First, with no world government to make a ruling on which
moral claim international society should adhere to, it is imperative
that competing moralities are not allowed to dictate international rela-
tions, for this may create a state of international chaos. It is here that
the moral value of international order re-emerges as it is clear that a
constant state of chaos could potentially lead to unprecedented levels
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of violence and suffering. The importance therefore of international
legitimacy cannot be overstated as it acts to increase the likelihood of
international stability within the anarchical realm. Second, one has to
consider that such an outcome would mean that international society’s
legal, moral, and constitutional understanding would have to alter to
the point that we would accept genocide as rightful conduct. Despite
that there is a theoretical possibility, in practice; such an outcome
would suggest constructing a world so alien to the present that it is
difficult to comprehend.

The chapter set out the idea that genocide holds a special relation-
ship with international legitimacy as it is internationally regarded as the
‘crime of crimes’ from both a legal and moral perspective even though
it is not considered in the same light from a political perspective. To
return to the understanding of ‘the bottom’ presented by Primo Levi, it
would seem that international society has constructed an understanding
that there is a bottom - a universal legal and moral minimalism — and
that genocide stands as the paradigmatic violation of both. As J. K. Roth
succinctly explains, ‘Genocide is an abyss of horror or ... nothing could
be.”1% This is important because it begins to highlight that the relation-
ship between genocide and international legitimacy is the key that opens
the door to understanding the impact of genocide on international order.
While the discourse on humanitarian intervention sometimes makes
fleeting reference to the idea that genocide erodes the authority of the
UN, this is often assumed and lacks any real grounding. From an ES
perspective, it is through understanding the relationship between geno-
cide and the primary institutions of international law and international
morality that a more informed understanding of how genocide impacts
on the secondary institution of the UN can be gained. This is the focus
of Chapter 5.
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The Impact of Genocide on
International Order

As discussed in Chapter 4, genocide is internationally regarded as the
‘crime of crimes’ from both a legal and moral perspective yet it remains
a low-priority issue in foreign policymaking. Thus, despite the many
persuasive moral arguments put forward with regard to saving stran-
gers, the will of the politically unwilling has remained unaltered. As
discussed in Chapter 1, policymakers do not think that genocide poses
a threat to the national interest in the same way that crimes such as
nuclear proliferation, piracy, and drug trafficking do. It is here that this
chapter challenges such mainstream thinking as it claims that in fail-
ing to prevent genocide states increase the likelihood of international
instability in international relations.

To validate this central claim this chapter will focus on how genocide
impacts on the secondary institution of the UN. Despite the idea that
international legitimacy is not a property and therefore no institution can
claim to own it or produce it, international society’s contemporary under-
standing of international legitimacy is indebted to the legal, moral, and
constitutional agreements that were institutionalised into the architec-
ture of the UN in the post-Second World War era. This explains why the
origins of the post-Cold War legitimacy crisis have often been traced back
to the construction of the UN system. It is here that crime of genocide,
and its relationship with international legitimacy, is of relevance as it will
be argued that genocide erodes both the legitimate authority of the UN
(which acts as the primary facilitator of international legitimacy) and the
UNSC (which acts as the stabilising function in international relations)
more than any other crime.! This point was aptly illustrated by the post-
Cold War legitimacy crisis that unfolded in the aftermath of the Rwandan
genocide as a ‘tolerable consensus’ was forged that supported a none-
UN authorised intervention in Kosovo in 1999. Explaining the central
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problem, Kofi Annan stated, ‘If the collective conscience of humanity
cannot find in the United Nations its greatest tribune, there is a grave
danger that it will look elsewhere for peace and for justice.”? If the UN can-
not oversee international society’s most profound moral commitments,
then there is a real danger that states will look elsewhere for justice. In
failing to prevent genocide, therefore, the UN and the UNSC run the risk
that states will look elsewhere to address this moral deficit within the cur-
rent ordering structure of the UN. The real problem is, not that unilateral
action may lead to genocide prevention, but that the UN and the UNSC'’s
authority may become eroded to the point that international instability
arises as states fail to forge clear understandings of what constitutes right-
ful conduct and rightful authority (with regard to the use of force).

This chapter will therefore be structured as follows. The first section will
place the idea of genocide prevention into international society’s under-
standing of rightful conduct. In so doing, it will address the tensions in
the UN Charter and also explain how the Genocide Convention impacts
on the legal, moral, and constitutional understanding found in the post-
Second World War construction of rightful conduct. The next section
will look at the impact that genocide has on the UN from a theoretical
perspective. It will be argued that genocide poses a threat to international
order because it erodes the authority of the UN and the UNSC more than
any other crime. This theoretical perspective helps us understand why the
post-Cold War legitimacy crisis arose in the aftermath of the Rwandan
genocide. The third section offers an analysis of why genocide did not have
a profound impact on international society in the Cold War era as states
regressed on their solidarist commitments to international justice. The last
section brings us to the post-Cold War era to highlight the empirical real-
ity of how the Rwandan genocide eroded the authority of the UN and the
UNSC and in doing so played an integral role in creating the subsequent
legitimacy crisis within international relations. If, to go back to the under-
standing of international legitimacy set out in Chapter 4, one accepts that
international legitimacy increases the likelihood of international stability
and one accepts that genocide played an integral role in the legitimacy
crisis then one must accept that genocide poses a threat to international
order. This is important because it helps explain that there is more to
genocide prevention than just saving strangers.

Rightful conduct

In discussing the language of human rights, Ken Booth stated: ‘We
inherit scripts, but we have the scope — more or less depending upon,
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who, when and where we are — to revise them.’3 It is proposed that such
rationale was embodied in the international consensus forged in the
aftermath of the Second World War as state representatives attempted
to rewrite the 300-year old Westphalian script they had inherited. The
UN Charter, therefore, acts as the procedural face of what was to consti-
tute rightful conduct in the post-Second World War era of international
relations, for it embodied international society’s legal, moral, and con-
stitutional expectations.

As is well documented, the UN Charter embodies a problematic com-
mitment to both human rights and state sovereignty which has caused
an endless debate over the legitimacy of humanitarian intervention.*
James Mayall places this debate within an ES framework when he states
that the UN Charter’s appeal to both human rights and state sovereignty
left international society constructed upon a commitment to both ES
pluralism and ES solidarism.® In essence, there is, and remains, a funda-
mental tension within the UN Charter as through Articles 2, 2 (4), and
2 (7), the UN Charter espouses a pluralist commitment to the minimal
rules of co-existence (state sovereignty, non-use of force, and non-inter-
vention).® However, the UN Charter also sets out a broader solidarist
agenda in its commitment to human rights within its preamble as well as
Articles 55 and 56.7 This latter aspect was expanded further via the 1948
Universal Declaration of Human Rights and its two related covenants,
The 1966 The International Covenant on Civil and Political Rights and
The International Covenant on Economic and Social Rights. A tension
therefore arises between order and justice as the script that was written
in the post-Second World War era seemingly tied the UN to two contra-
dictory commitments. While it should be noted that the architects of
the UN Charter never intended to provide a rigid set of guidelines that
would be interpreted literally in a word-by-word fashion,® the potential
benefits of any flexibility are hindered by this problematic understand-
ing of rightful conduct. As Ian Clark explains ‘many of the contradic-
tions in the post-1945 discussion of international legitimacy are thus
thought to derive from this basic inconsistency’.’

In committing itself to both human rights and state sovereignty, the
UN Charter’s understanding of rightful conduct seemingly embodies a
dual commitment. This dual commitment has critical implications at the
international level as states can, at least attempt to, construct a legiti-
mate case for action, or inaction, based on a commitment to either state
sovereignty or universal human rights. This dual commitment has been
explicit in the debate over humanitarian intervention as advocates and crit-
ics have been divided over whether the UN Charter permits the right of
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humanitarian intervention in international relations. Problematically, the
dual commitment embodied within the UN Charter dictates that states
can interpret the UN Charter in a way that favours their particular view of
what constitutes rightful conduct.!® This idea of a dual commitment was
put into context in Kofi Annan’s famous analysis on ‘The Two Concepts of
Sovereignty’.!! Writing within the context of the crisis in Kosovo and East
Timor, Annan notably put forward the idea that there existed two types
of sovereignty in international relations, that of the state as well as that of
the individual. Explaining his position on the latter, Annan states, ‘the fun-
damental freedom of each individual, enshrined in the charter of the UN
and subsequent international treaties—has been enhanced by a renewed
and spreading consciousness of individual rights’.!? In so doing, Annan
seemingly placed the understanding of state sovereignty and individual
sovereignty on a level playing field thereby implying that the UN Charter
embodied a dual commitment to both types of sovereignty. As Gareth
Evans notes, while Annan’s intention was to help resolve the debate
regarding humanitarian intervention, he did nothing more than simply
restate it.!3 This led Annan to later concede (in a private conversation with
Evans) that he wished he had phrased this argument in a less antagonis-
tic manner.!* It is important therefore to understand that although the
UN Charter embodies a dual commitment to both state sovereignty and
human rights, in attempting to extend the UN Charter’s commitment
towards human rights into a commitment towards humanitarian inter-
vention, Kofi Annan put forward a contemporary interpretation of the UN
Charter that differed substantially than that set out in 1945.

To understand this let us consider a piece of primary research found
within the UN archive. In 1946, John P. Humphrey (the director of Division
of Human Rights Division in the UN Secretariat) addressed the issue of
UN responsibility regarding human rights violations within states.!> In an
interoffice memorandum to M. Henri Laugier (assistant Secretary-General
in charge of Social Affairs) Humphrey raises the point: ‘As you undoubt-
edly know, a number of communications from individuals and non-
governmental organisations have been addressed to the Commission on
Human Rights and to the Secretary-General which relate to human rights
and fundamental freedoms. Some of these allege violations of human
rights within specific member states.’'® The communication explicitly
raised the question of what the UN should do when the human rights
violations occur within states. To which John Humphrey replied:

But these communications which allege violations of human rights
within specific Member States give rise to difficulties of the first
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magnitude. For while the Secretariat must hand them on to the
Commission, the latter does not appear to have any right under the
Charter to make recommendation to the States in question in regard
to them. The facts and circumstances described in the communica-
tions are ‘matters which are essentially within the domestic jurisdic-
tion’ of the Member States, with the result that, under Article 2 (7) of
the Charter, all intervention (and even a recommendation might and
probably would be considered intervention by the Member State envisaged)
by the United Nations is excluded. As I understand the situation, no
recommendation can be made with regard to a matter ‘essentially
within the domestic jurisdiction of any State’ unless the recommen-
dation is made by the Security Council under Chapter VII of the
Charter, i.e. when the situation constitutes a threat to peace.”

While one should always be careful not to extrapolate too much from
a single source, since Humphrey was the director of the Human Rights
Division and a subsequent drafter on both the Genocide Convention and
Universal Declaration of Human Rights it seems fair to say that the state-
ment provides us with an insight into the ‘UN perspective’ on humani-
tarian intervention at the time. Significantly, the statement clearly
implies that there was a real fear that simply making a recommendation
to the relevant member state, regarding human rights violations within
their state, may be considered as intervention, thereby violating the UN
Charter.

From a legitimacy perspective, at least according to such
understanding, it is clear that the idea of military intervention was
certainly not considered to constitute rightful conduct (from a legal
and constitutional perspective). Although times have changed, and as
discussed, international legitimacy is a process not a property and there-
fore actors can put forward contemporary interpretations of how they
think the UN Charter should be understood, I would go as far as stating
that in 1946, sovereignty was viewed as absolute. The understanding
therefore set out by Humphrey, supports the conclusion drawn by the
Independent International Commission on Kosovo: ‘human rights were
given a subordinate and marginalised role in the UN system in 1945’.18
To go back to the understanding of a dual commitment set out above,
one has to recognise that this reflects a contemporary understanding of
the UN Charter as it has been reinterpreted and re-evaluated through
60 years of human rights discourse. From a legitimacy perspective,
actors such as Kofi Annan try and forge the tolerable consensus needed
to alter collective understandings of what constitutes rightful conduct.
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Yet at the same time, it is evident, at least from the understanding set
out by Humphrey above, that the UN system as constructed in 1945
did not legitimise the idea of humanitarian intervention as we know
it today. While its commitment to human rights embodied a ‘solidar-
ist ethic’ of international justice, this stopped short of legitimating
humanitarian intervention.

The interesting aspect therefore, regarding genocide, is that inter-
national society felt it necessary to take its commitment to human
rights one step further. It would seem that states did not feel that the
UN Charter, or the Nuremburg principles, did enough to provide the
necessary legal framework needed to prevent the crime of genocide. To
go back to the legitimacy process, the moral abhorrence felt towards
the Holocaust altered international society’s moral, constitutional, and
legal expectations to the point that states established the Genocide
Convention which acts as the procedural face for the legal, moral, and
constitutional norms embedded within it. Thus it is important to gauge
how the Genocide Convention fits within the post-Second World War
understanding of rightful conduct.

The UN Convention on the Prevention and Punishment of
the Crime of Genocide

The 1948 UN Convention on the Prevention and Punishment of the
Crime of Genocide was unanimously endorsed by the UN General
Assembly on the 9 December 1948. This led the then president of the
General Assembly, Mr. H. V. Evatt to boldly declare the: ‘supremacy of
international law has been proclaimed and a significant advance had
been made in the development of international law’.!® A key point to
consider therefore is how this significant advance in international law
altered international society’s understanding of rightful conduct. As
discussed, the solidarist aspirations that were embodied within the UN
Charter were essentially grafted on to a pluralist framework in that the
minimal rules of co-existence: sovereignty, non-use of force, and non-
intervention, underpinned the foundation of the UN Charter.?’ Yet
when one places the Genocide Convention within this pluralist-solidar-
ist context, it is clear that the understanding of justice to be found in the
Genocide Convention’s understanding of rightful conduct challenges
the pluralist norms of absolute sovereignty and non-intervention.
While Article 2 (7) of the UN Charter states that the UN cannot
intervene in matters of a ‘domestic jurisdiction’ it is clear that the draft-
ers of the Genocide Convention never viewed genocide as a matter of
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‘domestic jurisdiction’. This can be traced back to the 1946 General
Assembly Resolution as it stated: ‘The punishment of the crime of
genocide is of international concern.’?! It went on to state: ‘The General
Assembly, therefore affirms that genocide is a crime under interna-
tional law which the civilized world condemns.’?? The universal tone
embodied within this statement is important as it highlights that while
genocide may be committed within a state’s territorial boundary, it was
perceived to be a matter of international jurisdiction. Notably, state repre-
sentatives spoke with a universal moral tongue throughout the drafting
process which highlights how the drafters viewed genocide as a matter
of international jurisdiction. As Matthew Lipmann’s analysis explains,
Mr Villa Michael of Mexico proclaimed that genocide prevention was a
matter of ‘the greatest importance’ that poses a ‘direct and serious threat
to the welfare of the human race’.?® At the same time, Mr Henriquez
Urena of the Dominican Republic stated that even if the convention
was not ratified, its moral and legal weight was needed because ‘the
moral tribunal of the world demanded the denunciation of genocide
as a “crime against humanity”’.2¢ While Article 2 (7) of the UN Charter
(regarding the rights of states to control their own domestic jurisdiction)
was not discussed explicitly in the drafting process, it is evident that the
drafters of the Genocide Convention did not foresee that Article 2 (7)
of the UN Charter would pose a legal barrier to genocide prevention as
genocide was not a matter of domestic jurisdiction.

This naturally brings us to the controversy surrounding the
sovereignty-intervention debate. Regarding the former, it seems evident
that the Genocide Convention is constructed upon a conditional
understanding of sovereignty. This goes back to the Nuremburg trials
themselves, just as sovereign immunity had not served those on trial at
Nuremburg (who claimed that they were simply following orders), the
right of sovereignty did not grant states the right to destroy a ‘national’,
‘ethnical’, ‘racial’, or ‘religious’ group in a post-1948 world.?® As a result,
the Genocide Convention places a clear constraint on the idea of sov-
ereignty. As Gareth Evans has explained, for 300, the Westphalian prin-
ciples underpinning international relations acted to ‘institutionalize
indifference’ in international society.2® Leaders were not only indifferent
to the suffering of others but also held the so-called right of sovereign
immunity as they were not had accountable for their actions within
their domestic sphere of control. Evans’s point is that this Westphalian
commitment to indifference and immunity changed in the aftermath of
the Holocaust. Sovereignty, at least in a post-1948 world, was not to be
understood as absolute as it was conditional on the fact that genocide
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was not a legitimate practice. As Bruce Cronin explains: “The conclusion
of the 1948 UN Convention on the Prevention and Punishment of
the Crime of Genocide (UNCG) created a legal framework for states
to override the rights of sovereignty whenever genocide was commit-
ted.””” While advocates of the 2005 R2P claim that this legal barrier
to mass atrocity prevention has been overcome via the endorsement
of conditional sovereignty embodied in the R2P, it is apparent that such
understanding was established within international law in 1948.28

Of course, the idea of conditional sovereignty does not, in itself, justify
the right of military intervention. This remains the most controversial
aspect of any debate over humanitarian intervention. This reservation
was raised by the UK representative (and former British prosecutor
at Nuremberg) Sir Hartley Shawcross in the 1947 Sixth Committee,
Discussion on the Draft Convention of the Crime of Genocide.?® At the time,
Shawcross was concerned by a number of things to be found within
the Draft Convention (such as the idea of non-physical genocide which
was discussed in Chapter 2). Of relevance here is his concern regarding
implementation and intervention. This stemmed from the fact that ‘under
article XII of the convention, the high contracting parties agree to call
upon the competent organs of the United Nations to take measures
for the suppression or prevention of the crime committed in any part
of the world’.3° The concern, therefore, was one of implementation
as Shawcross perceived that the international court would act as the
necessary organ, yet since genocide is committed by state officials, it is
impractical to think that the same state officials would give themselves
up to any international judicial process.?! This makes perfect sense as
one has to only look at the fact that Sudanese President Omar Al-Bashir
refuses to give himself up to the International Criminal Court.3? Such a
reality underpinned Shawcross’s central reservation that ‘the only real
sanction against genocide was war’.33 Intriguingly, this led Shawcross to
claim that the convention was unrealistic in that the majority of states
would not accept it, yet as history tells us, states unanimously endorsed
the Genocide Convention, even if they then did not ratify it (as of 2012,
there are 142 state parties to the Genocide Convention).

It took nearly 40 years for the US to ratify the Genocide Convention,
and notably, it was the debate over military intervention that remained
a central obstacle that hindered ratification. In a fascinating piece writ-
ten in 1949, George A. Finch (the then editor-in-chief and vice-president
of The American Journal of International Law), reflects on the American
Bar Association’s recommendation that the Genocide Convention (as
submitted) should not be ratified by the US.3* For Finch, the omission
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of the state in the drafting of the convention has critical implications
regarding implementation.?> Reiterating the exact same sentiment
expressed by Shawcross above, Finch states: ‘In the debate at St. Louis
the question remained unanswered: How is an international tribunal or
foreign national court to obtain custody in time of peace of an accused
genocidist?’3¢ Again, the conclusion drawn echoes the reservation raised
by Shawcross as Finch claims: ‘To take the accused by force would mean
an act of war.”®” Essentially, this leads Finch to claim that the role of
the state has to be placed at the heart of the Genocide Convention and
that in such circumstances states should be held accountable in interna-
tional law.3® Controversially, it is claimed, that such an approach would
not involve war.?? Yet this latter point seems misconstrued as it fails to
answer the previous unanswered question of how international society
gets genocidal regimes to cooperate with any international judicial
process in the first place? Although, as discussed in Chapter 2, the omis-
sion of the state within the drafting of the convention is a mistake, it is
difficult to see how its inclusion would make genocide prevention any
easier. It is highly doubtful that this would have any profound impact
on the political will of genocidal perpetrators or bystanders.

The stark reality is that the drafters of the Genocide Convention
at the time explicitly discussed the issue of sovereignty-intervention
and proceeded to put forward a legal obligation to prevent and pun-
ish the crime at the international level. Despite the fact that it took
the US nearly 40 years to ratify this obligation, the reality is that they
did accept it and are therefore obligated under international law. Yet
as William Schabas explains, while the Genocide Convention places
an obligation on states to prevent genocide, the question of whether
this dictates that states have a duty to intervene remains unanswered.*°
Intriguingly, Schabas reflects upon Professor Hersh Lauterpacht’s analy-
sis of the Genocide Convention (written in the 1950s) which set out
the understanding that states have an obligation to prevent genocide
and the right to intervene to fulfil this obligation.*! Although the com-
plexities of war dictate that states should not necessarily be obligated to
intervene militarily, it would seem, as the United States Ambassador for
War Crimes, David Scheffer stated: ‘No government should be intimi-
dated into doing nothing by the requirements of Article II [sic]; rather,
every government should view it as an opportunity to react responsibly
if and as genocide occurs.’*? The statement in many ways underlines
the central paradox to be found within the Genocide Convention as
on the one hand international society has a clear obligation to prevent
genocide, yet on the other hand, there remains a serious lack of any
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implementation strategy. Essentially, this is a problem that has never
been resolved, for as will be discussed in Chapter 6, the R2P also fails to
address this critical issue.

To go back to the very first stage of the drafting process, the 1946
General Assembly Resolution made the recommendation ‘that interna-
tional co-operation be organised between States with a view to facilitating
the speedy prevention and punishment of the crime of genocide’.** The
statement aptly summarises the ambiguity surrounding implementation.
While upholding the view that the General Assembly wanted speedy
prevention and punishment of genocide, the drafters seemingly left
the question of how this speedy prevention would be implemented,
unanswered. One can only assume that they put their faith in the hope
that ad hoc willing coalitions would take on this responsibility. By the
time the Genocide Convention had been finalised, a little more clarity
had been provided, but not much. Article VIII states: ‘Any Contracting
Party may call upon the competent organs of the United Nations to take
such action under the Charter of the United Nations as they consider
appropriate for the prevention and suppression of genocide or any
other acts enumerated in Article III.’** The competent organ is generally
understood to be that of the UNSC, which dictates that the prevention
of genocide is placed under the responsibility of the UNSC.# This did
little to aid the idea of genocide prevention as there is no preventative
strategy embodied within the Genocide Convention despite it being
built on a commitment to prevent.

It is important here to explain that the ambiguity surrounding imple-
mentation should not lead one to think that the Genocide Convention
does not address the issue of obligation. For example, in Henry Shue’s
analysis in Limiting Sovereignty, the author utilises the crime of genocide
(rather than the convention) to highlight that certain rights are univer-
sal and therefore place limitations on the right of sovereignty.*® Such
understanding aligns itself with Chapter 4’s view, that genocide violates
a universal moral minimalism. This in itself is not problematic. However,
when the author shifts his attention to the Genocide Convention, he
dismissively states, ‘it is strictly permissive concerning implementation,
merely inviting any state that should take a notion to do something in
order to prevent genocide to approach the International Criminal Court
of Justice, but binding no one to nothing’.#’” The statement touches on
an important point as despite the ambiguity surrounding implementa-
tion, the fact is that the Genocide Convention embodies a legal obliga-
tion. Shue’s claim, therefore, that the convention binds no one to nothing
is inaccurate. Article I of Genocide Convention states: “The Contracting
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parties confirm that genocide, whether committed in time of peace or
in time of war, is a crime under international law which they under-
take to prevent and to punish.’*® The statement reflects two important
points. The first is that the Genocide Convention recognised that geno-
cide can be committed in times of peace as well as war and in doing so
went beyond the Nuremburg principles (which only recognised geno-
cide in times of war). The second is that it clearly sets out the premise
that in endorsing the convention states did in fact bind themselves to
this cause. Although the reality may be that there is little anyone can
do if states do not fulfil this obligation, this does not detract from the
fact that this legal obligation exists.

The obligation to prevent genocide juxtaposed with the lack of an
implementation strategy brings us back to the understanding first set
out in Chapter 1: state leaders’ fear that genocide prevention may lead
states into ‘complex and dangerous’ foreign policy agendas and there-
fore do not fulfil their obligation (to use Hurrell’s phrase). Yet the criti-
cal point is that state representatives at the time were aware that the
1948 Convention infringed on sovereignty and would involve interven-
tion; indeed they discussed it, yet they proceeded to put forward a legal
obligation to prevent and punish the crime at the international level.
From a legitimacy perspective, not only was the practice of genocide
judged to constitute wrongful conduct, but the obligation to prevent and
punish the crime of genocide was deemed to be rightful conduct. Now
that this legal obligation has been created, states can, as they have done,
ignore it. However, the critical point here is whether right or wrong, the
Genocide Convention dictated that the authority of the UN and the
UNSC was to become intrinsically linked with genocide prevention. It
is this aspect that this chapter now turns its attention towards as this
helps us understand the broader impact of genocide on international
relations.

The impact of genocide on the UN

Before analysing the impact of genocide on the UN, it is important to
explain the idea that the UN acts as the primary facilitator of legitimacy,
and that the UNSC acts as the stabilising function in international
relations. To use Thomas G. Weiss’ understanding, the UN plays a mul-
tifaceted role in international relations as it is an actor, a symbol, an
arena, and a creator and innovator of ideas.® Because of this (as will be
discussed further below) it seems fair to suggest that the UN facilitates
the process of international legitimacy more than any other secondary
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institution. At the same time, it is necessary to acknowledge the UNSC
as a related yet separate entity precisely because of the fact that, as Bruce
Cronin and lan Hurd explain, ‘The United Nations Security Council
is the most powerful international institution in the history of the
nation-state system.’s° In other words, within the complexity of the UN
(outlined by Weiss), the Security Council takes on a specific and funda-
mentally important role in relation to international order. While this is
a complex relationship, and the source of ongoing debate, this chapter
subscribes to the view that simply conflating the UN and the UNSC is
too simplistic. While the role of the UN Secretariat is also important,>!
from an ES perspective, I argue that the UN and the UNSC take a lead
role as secondary institutions in facilitating the process and practice of
the primary institutions, international law, international morality, and
international politics. Thus, let us consider this relationship further
prior to bringing the concept of genocide into the analysis.

At least in theory, the UN draws its authority from the premise that it
is a supranational body that works in the collective interest of all member
states. With its rule of one vote one state, the UN stands as the primary
facilitator of international legitimacy as it acts as the main arena for inter-
national public reason formation. States will be more willing to accept
a decision, or indeed the failure to make a decision, if the deliberation
has occurred within the UN because as UN member states they perceive
themselves to be part of the process. While the UN cannot hold states to
account in the same way that a world government potentially could, it
aids international stability by overseeing the codes of conduct embodied
in international agreements such as the UN Charter. The establishment
of treaties and conventions therefore signify the procedural face of inter-
national legitimacy as they represent international society’s understand-
ing of what constitutes rightful conduct. States utilise such collective
agreements to hold each other’s actions to account, which in turn helps
constrain the practice of wrongful conduct thereby aiding the likelihood
of international stability. Essentially, this is the power of the UN.

It is important to qualify the point that the UN stands as the primary
facilitator of international legitimacy for it is clear, in a classic Orwellian
sense, that within the UN: all states are equal (Article 2. 1), but some
states are more equal than others (P5).52 This latter point is explicit in
the context that there are two circles of rightful membership within
the UN itself: the UN General Assembly and the permanent five mem-
bers within the UNSC. Against the backdrop of the failed League of
Nations, the Allied Powers became the self-appointed overseers of col-
lective security in international relations. To all intents and purposes
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they granted themselves a privileged status within the UNSC on the
grounds that this would enable (rather than constrain) the UN to fulfil
its collective security function.>® The ‘P5 club’, if you will, became the
international equivalent of a VIP club whose members were to hold
privileges that non-members would not. Of course, non-members
were not overtly happy with this hierarchical element. As Plano and
Riggs explain, Australia and other middle powers challenged the great
power position in an effort to limit the absolute veto, reject the idea
of permanent membership, and enlarge the Security Council, yet they
were ultimately defeated.>* This defeat however, did not prevent these
middle powers from joining the UN, which would imply that they
ultimately accepted, or at least acquiesced, into the fact that the Allied
powers would hold a privileged status in international relations. This, it
would seem, has been the case ever since as while UN membership has
expanded rapidly since its conception, states remain willing to uphold
the ‘geo-political order’ that is to be found within the UN.%3

To gauge why this is the case it is important to bear in mind two
things, the first is the fact that the Great Powers of the PS5 are ‘great’ in
the sense that they have great military might, the second and related
point is the role that the Security Council plays in international rela-
tions. Regarding the first point, the reality of the situation is not that
states then, or indeed now, believe the P5 to be noble but instead
they accept that the P5 remain the most dangerous actors in inter-
national relations. As Ian Clark explains, states were willing to accept
the ‘institutionalized inequality’ embodied in the UN, because, as one
Norwegian delegate at Dumbarton Oaks explained, they could not
‘risk not to do it’.>¢ The consensus, therefore, that emerged at the time
implied that states perceived that this institutionalised inequality was
a price worth paying if it managed to institutionalise the power of the
PS. As John G. Ikenberry demonstrates, even the US, at the height of
its hegemonic power in the post-Second World War era, was willing to
institutionalise its power.5” In essence a trade-off occurred as small pow-
ers, middle powers, and Great Powers attempted to institutionalise order
within the post-Second World War era. The perception was that it was
better to have all states around the ‘UN table’, than to have no table at
all. Even if this meant that in practice there would be two tables, one for
the members of the General Assembly and one for the Permanent and
rotating Non-Permanent members of the UNSC (the non-permanent
membership quota has changed over time).>8

The idea of institutionalised order brings us to the second point
regarding the role of the UNSC as it took on the mantle of overseeing
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the maintenance of order in international relations. As a result, the
UNSC formed a great power club that was, and still is, seen to provide
a stabilising function in international relations (this was the conclusion
drawn by The Independent International Commission on Kosovo in
2001%). To gauge why this is the case one has to only go back to the
logic put forward by Hedley Bull, in that the hope was that the Great
Powers of the P5 would help maintain international order by managing
their relations with each other via the UNSC, while also steering inter-
national relations in a common direction.®® This would help facilitate
the likelihood of international stability as the PS5 utilise their power to
help steer international relations in a common direction, towards order
and stability and thus away from anarchy and chaos. Yet as Hedley Bull
rightly explains, while Great Powers can and sometimes do fulfil such
responsibilities, they often do not. In sharp contrast they ‘frequently
behave in a way as to promote disorder rather than order; they seek to
upset the general balance, rather than to preserve it’.%!

As a result, the understanding of rightful membership is constructed
on an inherently problematic relationship between the membership of
the UN at large and the membership of the PS5 as an elite group within
the UN. While all states are members of the UN and can have their
voice heard around the ‘UN table’, the words spoken by members of the
PS simply carry more weight. While non-permanent members may get
to sit at the ‘UNSC-table’, they have to wait their rotational turn and
even then they do not have the same privileges that the P5 have. If, for
whatever reason, the PS5 perceive that the UN’s pursuit of the collective
interest clashes with their national interest then they may use their veto
power to prevent the UN from acting. At times therefore, the UN'’s pur-
suit of the collective interest can be overridden by the P5’s pursuit of the
national interest.%2 This can cause a crisis within the principle of rightful
membership as the interests of the elite group (P5) clashes with the col-
lective group of the UNGA. To return to the norm of constitutionality, it
seems clear that on the one hand no one expects P5 members to support
a UN action that undermines their own vital national interests, however,
it is also clear that within certain circumstances the PS’s pursuit of their
national interest can actually undermine the authority of the UN itself
and more specifically the authority of the UNSC. In essence, the stabilis-
ing function of the UNSC can be destabilised by the actions of the PS5.

The important point to consider therefore is the impact that the
P5’s actions can have on the authority of the UNSC and the UN
itself. To put this into context let us consider D. D. Caron’s analysis,
The Legitimacy of the Collective Authority of the Security Council.%® Caron
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raises the point that the spirit and the integrity of the UN are integral to
its perceived legitimacy: ‘yet sometimes — and I would assert this is the
case with the veto — the potential to betray the promise is built directly
and tragically into the organisation’.®* By raising the integrity of the
UN, Caron implies that the perceived authority of the UN is depend-
ent on its ability to fulfil its obligations, act in a consistent manner,
uphold its values and generally meet the expectations of international
society. This makes sense from a legitimacy perspective as one would
expect that the UN would need to act in a consistent manner in order
to hold on to its moral, legal, and constitutional authority. In practice
then, as Caron explains, the P5 can prevent the UN from functioning
as it should, which can, at times, erode the perceived authority of the
UN itself. Although no one expects that the interests of the P5 and the
UN will coincide on all issues, it is clear that on certain issues (I would
put genocide prevention as the primary example of this) international
society expects and demands that the P5 do their best to address the
issues at hand. When they do not, they do not just undermine the per-
ceived authority of the UN, but their own authority as the overseer of
the use of force in international relations. It is within such specific cir-
cumstances that the actions of the PS5 destabilise the stabilising function
of the UNSC. Significantly, this can cause a crisis within the principle
of rightful membership as states question the authority of the UNSC
as the ‘rightful’ overseer of force in international relations (this will be
discussed below within the context of the Rwandan genocide).

It is here that the crime of genocide and the Genocide Convention
is of relevance. In recognising genocide as a crime, and placing the
responsibility of its prevention on the shoulders of the UN and the
UNSC, international society entrenched a legal understanding that can-
not simply be ignored if the UN and the UNSC are to hold on to their
perceived legal, moral, constitutional authority. Despite the fact that
the UN has many duties and obligations, the Genocide Convention dif-
fers in that it represents the ‘crime of crimes’ in international relations
(Chapter 4). Genocide therefore, more than any other crime, erodes
the legitimate authority of both the UN (which acts as the primary
facilitator of international legitimacy) and the UNSC (which acts as the
stabilising function in international relations). It is hoped that such
rationale helps provide a more informed understanding of the post-
Cold War legitimacy crisis in international relations. Yet obviously, if
such understanding is accurate, then one has to answer the question:
why did the occurrence of genocide in the Cold War not have such an
impact on international society?
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The Cold War

It is quite striking how genocide prevention was so prominent in the
international conscience of 1948, yet was immediately marginalised
in the context of the Cold War. As William Schabas explains: ‘Some
may have legitimately questioned, in the 1970s and 1980s, whether
the Genocide Convention was no more than an historical curiosity.’s®
The unwillingness of states to acknowledge the convention went hand
in hand with the lack of state ratification and accession.®® While as
discussed in Chapter 4, the ICJ ruling of 1951 stated that genocide was
a matter of jus cogens and therefore binding on states as part of custom-
ary international law, the fact that only 25 states ratified the Genocide
Convention when it came into force on the 11 January 1951 highlights
the point that with the outbreak of the Cold War, the prevention of
genocide took a back seat. In this section then, it is important to con-
sider why the solidarist ethic embodied in the Genocide Convention
faded within the context of the Cold War period.

To explain why the solidarist commitment to prevent genocide
became so marginalised within the context of the Cold War, one has to
understand that the extremity of the security environment that emerged
radically altered international society’s understanding of rightful con-
duct. Regarding the concept of international legitimacy, international
society’s understanding of the three norms altered to the point that
humanitarian intervention, even within the context of genocide pre-
vention, was deemed to be illegitimate. This is put into context within
Donnelly’s analysis on humanitarian intervention in the Cold War:

Despite the strong moral case, the political and legal environ-
ments were so uncompromising that giving priority to the danger
of partisan abuse seemed the best course. There was a clear inter-
national normative consensus, across the First, Second, and Third
Worlds, that humanitarian intervention was legally prohibited.®”

The statement goes right to the heart of the matter as it highlights
the relationship between the three norms of constitutionality, moral-
ity, and legality in the Cold War. When one looks at the Cold War
period, one sees a striking paradox in that the Cold War represented
a time of increasing human rights violations, yet at the same time
an international normative consensus emerged on the prohibition of
humanitarian intervention. Yet as Donnelly states, one has to put this
within the context of the time. To gauge this it is important to consider
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the impact of a paralysed UNSC, the threat of a nuclear holocaust, and
the emergence of newly forged sovereign states on the sovereignty-
intervention debate by considering their impact on the three norms in
the legitimacy process.

The extremity of the Cold War security environment was captured
in Lester Pearson’s dictum that a ‘balance of terror’ had replaced the
‘balance of power’ in international relations.®® The terror that Pearson
referred to was the potential human catastrophe that could arise if the US
and Russia engaged in nuclear war. As Peter J. Kuznick’s analysis explains,
within just 12 days of President Truman’s first full day in office, two of
his leading scientific advisors on nuclear weapons warned that ‘modern
civilisation might be completely destroyed’.®® The sentiment expressed
underpinned their concern that the atomic bomb should not be viewed
merely as a weapon but as ‘a revolutionary change in the relations of
man to the universe’.’”® Such fear became the mainstream position. In
1949, Carlos Romulo, the president of the UN General Assembly bluntly
declared: ‘The choice before us is the survival or extinction of the human
race and human civilisation. The stake is not merely high; it is total and
final and, if we lose it, irretrievable. Fear can never be banished from the
earth so long as the split atom threatens the very existence of mankind.’”!
The statement was made less than 12 months after the president of the
General Assembly, Mr. H. V. Evatt, stated that the Genocide Convention
signified a significant advance in international law. The problem is that,
12 months on, the threat of a nuclear war dictated that the fear gripping
international society was not that a group could be destroyed, but that the
group of humankind could be destroyed. As the scientific advisors at the
time warned, such technology could be used as a ‘weapon of genocide’.”?
The threat, therefore, of omnicide, by which I mean the destruction of
humankind itself, saw the threat of genocide subordinated. From a legiti-
macy perspective, the morality embodied within genocide prevention is
difficult to justify if one considers that any such military intervention
could trigger a nuclear war. It was not until the end of the Cold War
therefore, when the threat of omnicide lifted, that international society
began to reengage with the threat posed by genocide.

A second point to consider is how the Cold War impacted on consti-
tutional views at the time. Quite simply, the US and the Soviet Union
divided international relations up into their relative spheres of influ-
ence which dictated that the UN itself had very little influence at all.
As explained by Knight, the clash of political, ideological, and strategic
interests between the superpowers of the US and the Soviet Union
dictated that the UNSC was paralysed within a heightened ‘climate of
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mistrust’.”® The paralysis of the UNSC dictated that the UN could not
tulfil its collective security role in international relations, thus dictating
that the UN could not fulfil its legal obligation to prevent genocide.
To return to the norm of constitutionality, it seems self-evident that
the extremity of the Cold War security environment had a profound
impact on shaping formal and informal expectations. Regarding geno-
cide prevention, the stark reality is that no one expected the UN to
oversee genocide prevention within this period. The truth is that the
UN did not have enough power to prevent, what Donnelly refers to as
‘a pattern of superpower antihumanitarian intervention in places such
as Guatemala, Hungary, Czechoslovakia, and Nicaragua’.’* The two
so-called superpowers knowingly supported oppressive, violent, and
genocidal regimes within this period.”> However, many states seemingly
accepted the actions of the US and the Soviet Union as they provided
somewhat of a security umbrella for those within their relative sphere
of influence.”® As a result, the UN’s failure to prevent genocide in the
Cold War period did not have a profound impact on the UN because
states accepted that the UN did not have the power to prevent genocide
without the collective support of the PS.

A final point to consider from a legitimacy perspective is how legal
views towards sovereignty altered during the context of the Cold War.
Significantly, the decolonisation process radically altered the member-
ship of the UN and international society as a whole. Events such as ‘The
Declaration on the Granting of Independence to Colonial Countries
and Peoples’ significantly increased the number of UN member states to
150, which grew to 175 by 1990.77 This rapid expansion had significant
implications for the debate surrounding humanitarian intervention
as these newly formed states upheld the view that state sovereignty
should be understood as absolute. This is understandable as they sought
to protect the very sovereignty that they fought so long and hard to
gain.”® Capturing the mood of the time, the 1965 UN General Assembly
Declaration on the ‘Inadmissibility of Intervention’ stated: ‘No state has
the right to intervene, directly, or indirectly, for any reason, whatsoever,
in the internal or external affairs of any other state.’””® The sentiment
encapsulates the explicit resentment felt towards the idea of humanitar-
ian intervention within this period.’° When one juxtaposes this ‘north
south’ development, with the ‘bi-polar’ context of the Cold War, one
sees how international society’s legal, moral, and constitutional views
towards genocide prevention altered during the Cold War period. This
was perhaps most tragically illustrated in the context of the humanitar-
ian intervention in Cambodia.
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While not defended in humanitarian terms, the Vietnamese
intervention in Cambodia brought about an end to the Khmer Rouge -
one of the worst genocidal regimes of the twentieth century.?! Yet, as
Wheeler explains, this was met with moral revulsion from the US and
its allies, the Association of South East Asian Nations (ASEAN), as well
as neutral and non-aligned states.’? This revulsion reflected the broad
international consensus forged over the norm of non-intervention in
the Cold War period. Not only was the conduct of the Vietnamese
denounced but the UN General Assembly continued to recognise the
Khmer Rouge government when it had been ousted. As Kuper explains:
‘In September 1979, a majority of 71 (against 35, with 34 absten-
tions) voted to continue the assignment of the Cambodian seat to the
ousted government. ... One can only ask — is genocide a credential
for membership in the General Assembly of the United Nations?’83
The question posed by Kuper is interesting in that it ties back in with
Clark’s understanding of rightful membership as obvious questions
can be raised over the morality of such procedural decision making.
This morally bleak reality leads Kuper into a vehement attack on the
UN in which it is claimed that the UN provided no more than a ‘deaf
ear’ to the genocides in Burundi, Uganda, Bangladesh, and Cambodia
not to mention the massacres of the Ibo in Northern Nigeria, the Arabs
in Zanzibar, war crimes in Vietnam and mass violence in East Timor
as well as Equatorial New Guinea.?* The ‘deaf ear’ therefore shown
towards the genocide in Cambodia is representative of a broader UN
paralysis with regard to confronting the crime of genocide in the Cold
War era. However, despite Kuper’s scathing assessment of the UN, he
concludes: ‘the United Nations is the most appropriate body for the
protection against, and punishment of, genocide’.> The statement
brings us full circle as despite the fundamental problems embodied
within the UN, it remains the primary facilitator of international legiti-
macy and the best chance, at least at present, for preventing genocide
in international relations.

In summary, the Cold War saw the legal obligation to prevent geno-
cide banished on conception. The ideas of conditional sovereignty
and genocide prevention did not sit well within the Cold War context.
Perhaps this helps explain why the post-Cold War debate over humani-
tarian intervention focused on the UN Charter to the point the Genocide
Convention was grossly overlooked. The UN Charter had stayed with
international society throughout the Cold War, by which I mean it
had stayed in the consciousness of state leaders and policymakers. This
was simply not the case with the Genocide Convention. If it were any
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other legal convention, may be it would have been simply forgotten,
however, as discussed, the Genocide Convention signifies more than
just a legal obligation in that genocide is internationally regarded as the
‘crime of crimes’ from a legal and moral perspective. It was the moral
abhorrence felt towards the Rwandan genocide, therefore, that brought
the crime of genocide back in from the cold.

Genocide and the post-Cold War legitimacy crisis

The end of the Cold War brought an end to the balance of terror that
overshadowed international society. The subsequent radical shift in
the distribution of power heralded a new era in which international
society’s legal, moral, and constitutional expectations changed, thereby
altering its collective understanding of international legitimacy. This
was put into context on the 27 September 1991, as the foreign ministers
of the PS5 issued a joint declaration committing to a revitalised role for
the UN within the context of a ‘new world order’.%¢ Problematically,
the ambiguity of the US-led ‘new world order’ left fundamental ques-
tions unanswered regarding what would constitute rightful conduct and
rightful membership in the post-Cold War era?®” This helps explain why,
within less than a decade, a legitimacy crisis arose in international rela-
tions. Although much has been written on the legitimacy crisis that
arose in relation to the interventions in Kosovo and Iraq, it is proposed
here that the occurrence of genocide in the post-Cold War era had a
profound impact on the legitimacy process and in doing so created
a sovereignty-intervention-authority dilemma. It was international soci-
ety’s failure to resolve this dilemma that saw a legitimacy crisis unfold
within the context of Kosovo and ultimately spill over into Iraq. From
this perspective, the impact of genocide on the legitimacy crisis has
to be factored into our current understanding in order to help further
international society’s ability to resolve the legitimacy crisis (this will
be discussed in Chapter 6). Yet prior to analysing the impact of geno-
cide on the legitimacy process, it is important to address the problems
embodied in the post-Cold War ‘new world order’.

To understand how tensions arose within the legitimacy process
let us first of all consider the sovereignty-intervention debate within
the context of rightful conduct. Primarily, a tension arose as interna-
tional society became divided over the potential role for humanitarian
intervention in a post-Cold War era. To do this let us consider the his-
toric consensus forged over the plight of the Kurds in northern Iraq.
UN Resolution 688 seminally authorised Operation Provide Comfort in
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northern Iraq, which as Alex Bellamy explains, ‘marked a revolutionary
moment in international society because it implied that human suf-
fering could constitute a threat to international peace and security
and hence warrant a collective armed intervention by the society of
states’.88 In essence, the flexibility of the post-Second World War script
allowed the PS to weave the thread of collective interest between the
UN Charter’s commitment to international peace and security, with
the issue of human rights violations within states. Yet as Bellamy
states, the Resolution only implied that human suffering could constitute
a threat to international peace and security. Resolution 688’s potential
therefore for establishing the norm of humanitarian intervention in
international relations remained unfounded, for as Wheeler explains,
the threat of a Soviet veto upon the resolution signalled consensus
through ‘acquiescence’ rather than ‘tacit legitimation’.’

The example illustrates how a deep-seated problem began to arise as
the ‘new world order’ embodied a highly ambiguous understanding of
rightful conduct. Resolution 688 masked an underlying tension as the P5
upheld alternative legal, moral, and constitutional views of what should
constitute rightful conduct in the post-Cold War era. On the one hand,
China and Russia adopted a more pluralistic commitment to absolute
sovereignty and non-use of force in international relations.’® The legal
right of sovereignty was therefore seen to be absolute. On the other
hand the US, the UK, and France tended to espouse a more solidarist
commitment to conditional sovereignty and the morality of humanitar-
ian intervention.’! Thus, there was a clash of norms within the legiti-
macy process as the legality of sovereignty clashed with the morality
of intervention. At the same time, constitutional expectations altered
as it was evident that something had to be done about the increasing
number of conflicts within states. This was explicit within the context
of Somalia as the UN authorised intervention signified an agreement
among the PS5 that certain internal matters warranted international
intervention. Yet once again, the intervention masked an underlying
tension regarding sovereignty-intervention, for as Wheeler highlights,
the intervention in Somalia gained support precisely because the UNSC
agreed that since Somalia was a failed state it did not qualify as a sov-
ereign state.”> Accordingly, the right of sovereignty was not seen as an
applicable legal obstacle that could hinder the morality of intervention.
The division among the PS5 therefore reflected a deeper division in
international society regarding the compatibility of order and justice in
the post-Cold War era. This ultimately hindered international society’s
ability to forge a common understanding of rightful conduct.
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Furthermore, it is important to consider how the debate over rightful
conduct began to impact on the authority of the UN itself. Thomas
G. Weiss puts this relationship into context when he claims that the
expansion of the Chapter VII remit in the early 1990s had a detrimental
impact on the authority of the UN and the UNSC.?? Primarily, Weiss crit-
icises the ambiguity to be found within post-Cold War UN Resolutions
as it is claimed that such uncertainty fuelled conflicting interpretations
which ultimately undermined ‘the substantive provisions of the UN
Charter’s collective security system’.”* Thomas M. Franck puts such
understanding into the context of international legitimacy when he
claims that rules lose their determinacy, or in other words, their com-
pliance pull, when they become unclear.”> Problematically, states con-
structed a vague, ever-expanding, normative agenda that the UN simply
did not have the capacity to fulfil. This had a detrimental impact on the
perceived authority of the UN itself.”® With the wisdom of hindsight it
seems clear that the ‘new world order’ needed to embody a clear under-
standing of what would constitute rightful conduct in a post-Cold War
era, yet tragically, it did not. Perhaps the UNSC should have ‘triggered’
the Genocide Convention retrospectively to address the Kurdish crisis
within Iraq, rather than attempt to make the link between human
rights violations within states and international peace and security.®’
The point here is not to suggest that a case cannot be made for such
interventions but that the legal foundations of such interventions were
largely unsubstantiated.”® Such legal ambiguity did nothing to resolve
the tension that was arising regarding the legality of sovereignty versus
the morality of intervention which as Weiss noted above only acted to
erode the authority of the UN system.

It is here that the Rwandan genocide is of relevance as it acted as a cat-
alyst that brought the sovereignty-intervention-authority dilemma to
the fore of international relations. To put this into the broader context
of the post-Cold War era let us consider Michael Barnett and Martha
Finnemore’s analysis, Genocide and the Peacekeeping Culture at the United
Nations.” The authors notably set the pretext for the UN [in]action in
Rwanda as they explain that by mid-1993 many actors inside and out-
side the UN were aware that the UN was ‘trying to do too much, too
fast’ which ultimately undermined the moral authority of the UN.1%
This led the Security Council and the secretariat to re-evaluate the role
of the UN. As the authors explain, ‘the UN was already returning to the
classic rules of peacekeeping when the US Rangers died in Mogadishu
on October 3, 1993".191 The event seemingly reinforced the idea that
the UN'’s rules of engagement should be constructed on a commitment
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to peacekeeping rather than peacemaking. Since it was having difficulty
doing the latter, it was running the risk of having its authority increas-
ingly scrutinised. It is here that the paradox lies. Quite simply, the UN’s
inaction over Rwanda represented a misunderstanding of the rules as
there was a clear legal obligation to prevent genocide and in failing to
fulfil this legal obligation, the UN and the UNSC's legitimate authority
was eroded to the point that a legitimacy deficit arose within the order-
ing structure of the UN.

The impact of genocide

In 2006 Richard Falk addressed the issue of International Law and the
Future, in which he stated, ‘The world precedent associated with using
military force non-defensively in Kosovo, as well as, without a UN
Security Council mandate, created a unilateralist momentum that cul-
minated in the Iraq war of 2003.”1°2 Although this is undoubtedly true,
there are two points to consider. The first is that while the discourse is
littered with unilateral rhetoric, what is actually meant here is a UN
unauthorised momentum as it is clear that in the context of Kosovo (1999)
and Iraq (2003), interventions were made by unauthorised coalitions
rather than unilateral actors (albeit US-led and grounded on an appeal
to existing UN Resolutions). This underpinned the authority crisis to
be discussed below. The second point to consider is the question: why
did this unauthorised momentum emerge in the first place? The answer
proposed here is the Rwandan genocide: as it is extremely difficult to
imagine that any such unauthorised momentum (by which I mean UN
unauthorised) could have occurred without the Rwandan genocide first
of all eroding the perceived authority of the UN system. For example,
the US quite clearly had the power and interest to intervene in Kosovo
without UN authorisation, yet critically, it could not have gained the
level of consensual support that it did, without the Rwandan genocide
first of all eroding the perceived legitimacy of the UN and the UNSC.1%3
This is not to suggest that NATO's intervention gained universal support
but that Rwandan genocide eroded the authority of the UN to the point
that a tolerable consensus emerged in favour of unauthorised interven-
tion.!%* This analysis, therefore, sets out an understanding of how the
Rwandan genocide played an integral role in the legitimacy crisis that
subsequently unfolded.

Reflecting on the failure of the failure of the UN to prevent the
Rwandan genocide, the Organisation of African Unity (OAU) report
claimed: ‘The politics were simple enough: In October 1993, at the
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precise moment Rwanda appeared on the agenda of the Security
Council, the US lost 18 soldiers in Somalia.”1% The statement has to be
read with caution as the OAU sought to distance itself from any signifi-
cant level of accountability. However, in its analysis it does underline
the UN’s overdependence on the US whose unwillingness to intervene
was echoed by the rest of the P5 and the UN Secretariat, who as dis-
cussed, wanted to reduce the humanitarian remit of the UN. However,
to go back to the understanding of genocide presented in Chapter 2, the
Rwandan genocide did not represent an ad hoc accumulation of human
rights violations but a process of destruction that was instigated,
aided, and abetted by the Rwandan state.'% In other words, the state
became the very architect of the life it had classically been envisaged
to prevent: ‘poor, nasty, brutish, and short’.!9” As is well documented,
around 800,000 Tutsi, moderate Hutu and the Twa were killed in less
than 100 days.'® While the focus here is on the impact of the genocide
rather than the genocide itself, it seems fair to suggest that if there
was ever a cause for humanitarian intervention in the post-Cold War
era, this was it. To return to the relationship between genocide and
morality raised in Chapter 4, the Rwandan genocide acted as the 1990s
paradigm example of an ‘abyss of horror’ (to use J. K. Roth’s phrase)
or nothing did do.

If the Rwandan genocide was not bad enough in itself, one cannot
overlook the genocide that took place in Srebrenica in 1995. The tim-
ing could not have been worse as the UN was still recovering from the
impact of the initial Rwandan extermination and still critically failing
to deal with its consequences. The tragedies in Rwanda and Srebrenica
illustrated the vast chasm between UN rhetoric and reality. This was
explicit in the context of Srebrenica as UN Peacekeepers failed to prevent
an estimated 7-8000 Bosnian Muslims from being murdered within the
‘safe area’ of Srebrenica between 13 and 19 July 1995.1%° The UN’s empty
promise of safety was to have a profound impact on the authority of the
UN. This was put into context in the UN Secretary-General’s subsequent
report, The Fall of Srebrenica, in which it is claimed:

They were neither protected areas nor safe havens in the sense of
international humanitarian law, nor safe areas in any militarily
meaningful sense. Several representatives on the Council, as well
as the Secretariat, noted this problem at the time, warning that,
in failing to provide a credible military deterrent, the safe area
policy would be gravely damaging to the Council’s reputation and,
indeed, to the United Nations as a whole.110
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The statement supports Finnemore’s and Barnett’s aforementioned logic
as it implies that the UN Secretariat warned that if the UNSC did not
fulfil the promises it made then its credibility would be gravely dam-
aged. While such logic is understandable, it is also important to qualify
such thinking. For example, if the UNSC had promised not to protect
the people of Srebrenica and then fulfilled this promise, this would not
have somehow helped save the authority of the UN and the UNSC. Any
such talk therefore of saving the credibility of the UN by promising to
do less should be put into context. Although no one expects the UN to
prevent all human rights violations, the UN has a legal obligation to
prevent genocide. This legal obligation is not like other legal obligations
because genocide is international regarded as the ‘crime of crimes’ from
both a legal and moral perspective. This is not to say that prevention
would have been easy, in fact, Barnett claimed that the evident lack of
capability within the UN Secretariat, lack of troop contribution from
member states, and inability to better protect the existing troops, meant
that he favoured reducing the United Nations Assistance Mission for
Rwanda’s presence and mandate.!'! The focus here is not on how diffi-
cult such a prevention would have been but that the promise to protect
the victim groups in Rwanda and Srebrenica was set out in the Genocide
Convention and it was the failure of the UN and the UNSC therefore to
fulfil this promise that had a detrimental impact on the authority of the
UN, the UNSC, and the legal rules that underpin them.

The impact of these genocides on the authority of the UN begins
to illustrate why an authority crisis began to emerge in international
relations. The UN'’s objective, of scaling back its humanitarian remit
in order to help save its authority, quite simply, backfired. Within just
weeks of the genocide in Srebrenica, David Reiff captured much the
sentiment that has dominated the discourse ever since in his piece:
‘Overhaul the UN or Retire It.”!!? Reflecting on the failure of the UN
in Rwanda and Srebrenica, Reiff rightly states, ‘The legitimacy of the
United Nations does not derive from God, nor should the international
security arrangements concluded in San Francisco 50 years ago be
viewed as immutable. Perhaps the United Nations should be retained
as is. Perhaps it can be improved. But perhaps it has outlived its use-
fulness.”!!3 The statement aptly captures the relationship between the
second-order institution of the UN and the first-order institution of
international legitimacy as it is important to remember that the UN
is a product of international legitimacy rather than a producer of it.
While it is claimed here that the UN stands as the primary facilitator of
international legitimacy (for the reasons discussed above), international
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legitimacy is not a property and no institution can therefore claim to
own it. To go back to Hedley Bull’s understanding of institutions set
out in Chapter 3, if the UN fails in its role of helping to facilitate the
practice of international legitimacy then its legitimacy as a secondary
institution will ultimately come into question.

At the same time, it is important to remember that the UN is only
as powerful as the collective will of its member states. As Richard C.
Holbrooke succinctly explained: ‘Blaming the UN for Rwanda is like
blaming Madison Square Garden when the Knicks play badly.’!'* Using
such logic, General Romeo Dallaire (the Canadian head of UN forces
in Rwanda) claimed: ‘All the member states of the UN have Rwandan
blood on their hands.”''> Although this may be true, it is also clear that
some states had more blood on their hands than others. As discussed,
the power and privileged position of the P5 within the UNSC gives
them a key role in steering international relations in a specific direction.
Critically as the genocide unfolded in Rwanda, the P5 famously denied
that genocide was even taking place in Rwanda, thus attempting to dis-
tance themselves from their legal obligation.!'® This had a detrimental
impact on the authority of the UN, and more specifically the UNSC, as
it was evident that the P5 utilised their position in 1994 to steer interna-
tional relations in a specific direction: away from genocide prevention.

Such understanding helps explain why an authority dilemma arose
within the context of Kosovo as the genocide in Rwanda and Srebrenica
saw the authority of the UN eroded to the point that a tolerable consen-
sus was forged regarding unauthorised NATO intervention. To explain
this let us return to D. D. Caron’s analysis in which he makes the point
that the end of the Cold War saw the UNSC begin to function as many
of its founding fathers had envisaged.!'” However, Caron goes on to
explain that somewhat ironically, it was in this period that concerns
arose regarding the power of the PS and the unfairness of the veto.!!®
The important point to consider is that this piece was published in 1993
and at the time these concerns were raised by peripheral actors in inter-
national society. The authority of the UNSC consequently remained a
marginal issue, for as Caron explained: ‘although there will potentially
always be actors on the periphery alleging illegitimate governance, the
allegation and resonance of significance depends upon the power of the
actor to be influential.”'"® The understanding set out by Caron helps us
recognise the role of the Rwandan genocide in the legitimacy crisis that
subsequently unfolded. In the aftermath of the Rwandan genocide, con-
cerns regarding the authority of the UN and the UNSC were no longer
a side-line issue. In sharp contrast, key actors in international relations
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began to question the morality of the legal system that underpinned
the UN and the UNSC.

This could not have been any more explicit as the then UN Secretary-
General, Kofi Annan, asked those who opposed NATO air strikes in
Kosovo (on the grounds that they had no Security Council mandate)
not to think of Kosovo but of Rwanda:

Imagine for one moment, in those dark days and hours leading
up to the genocide, there had been a coalition of states ready and
willing to act in defence of the Tutsi populations, but the council
had refused or delayed giving the green light. Should such a coali-
tion then have stood idly by while the horror unfolded?!?°

The statement captures the unauthorised momentum that emerged in
the aftermath of the Rwandan genocide as Annan questioned whether
rightful conduct dictated rightful authority. By framing the problem within
the context of Rwanda rather than Kosovo, Annan sought to underline
the moral deficiency of a legal system that can act to prevent the (legal)
prevention of genocide. From a legitimacy perspective, Annan put the
clash of norms within the legitimacy process into stark context as he
appealed to the moral and constitutional expectation that the P5’s right
of veto should not act as a legal barrier to genocide prevention. Such
sentiment was famously reiterated in Tony Blair’s seminal speech, ‘The
Doctrine of the International Community’.!?! Such examples highlight
just how questions regarding the authority of the UN (with regard the
use of force) took centre stage in international relations in the aftermath
of the Rwandan genocide. Actors such as the UK Prime Minister and the
UN Secretary-General questioned the moral virtue of the legal rules that
underpinned the UN, despite the fact that these legal rules served their
personal interest. The Rwandan genocide, therefore, helps illustrate the
theoretical point that when states fail to fulfil their obligation to pre-
vent genocide, the authority of the UN and the UNSC is eroded. That
is unless, as within the context of the Cold War, international society’s
legal, moral, and constitutional expectations alter to the point that the
UN is not even expected to prevent genocide.

Having outlined how an authority crisis arose in the aftermath of the
Rwandan genocide, it is important to juxtapose this development with
the sovereignty-intervention crisis that also arose following the Rwandan
genocide. Regarding this latter point, quite simply, the Rwandan geno-
cide highlighted the moral bankruptcy embodied within the idea of
absolute sovereignty. In so doing, it raised both moral and constitutional
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questions regarding how international society should view the legal
right of sovereignty in a post-Rwandan era. This was put into context
in 2000 as Kofi Annan asked: ‘If humanitarian intervention is indeed
an unacceptable assault on sovereignty, how should we respond to a
Rwanda, to a Srebrenica-to gross and systematic violations of human
rights that offend every precept of our common humanity?’!?2 Perhaps
somewhat tragically, Annan understated the issue at hand as he failed
to acknowledge the legal obligation to prevent genocide embodied
in the Genocide Convention. As a result, he failed to highlight that
the drafters of the Genocide Convention never viewed genocide as a
domestic issue. However, the statement does capture the tension that
had arisen between the norms of legality, morality, and constitutional-
ity as it seemed both morally and politically indefensible to suggest that
sovereignty could act as a barrier to genocide prevention. In many ways,
it seems that the Rwandan genocide resensitised international society
to the horror of genocide. As discussed, the issue of genocide had been
marginalised within the context of the Cold War as the pluralist rules
of sovereignty and non-intervention were prioritised, this notably
changed in the aftermath of Rwanda and Srebrenica.

To assess this change in international attitudes towards the idea of
intervention let us consider the establishment of the African Union
(AU) and the ‘right to intervene’ embodied within its Constitutive Act of
2000.123 This regional development is important from an international
perspective because more than any other continent, Africa upheld an
absolute understanding of sovereignty following the decolonisation
process, yet this radically altered in the aftermath of the Rwandan
genocide. The establishment of the AU, in 2000, signified a ‘U-turn’ in
African attitudes towards humanitarian intervention as the AU rejected
the ideas of absolute sovereignty and non-intervention that had been
enshrined within the Organisation of African Unity’s Charter.!?* This
was explicit as the African Union’s Constitutive Act set out an under-
standing of sovereign equality, yet went on to state: ‘the right of
the Union to intervene in a Member State pursuant to a decision of
the Assembly in respect of grave circumstances, namely: war crimes,
genocide and crimes against humanity’.!?> Because of this, the AU’s
Constitutive Act became the first international treaty to formally recog-
nise the ‘right to intervene’ in international law.!26 Obviously, the AU’s
lack of capacity dictates that a functioning African collective security
system remains a distant objective. However, the point to consider
here is how this regional change in attitudes affected the sovereignty-
intervention debate. As discussed in the previous section, newly formed
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sovereign states upheld a commitment to absolute sovereignty which
dictated that humanitarian intervention, even within the context of
genocide prevention, was denounced. The Rwandan genocide therefore
had a profound impact in that it altered the attitudes of many newly
formed states in Africa and indeed around the world. When one recalls
that international legitimacy is dependent on a tolerable consensus being
forged, the pro-interventionist stance of African leaders in the post-
Rwandan era is significant. Moreover, it seems fair to suggest that this
regional development reflects the broader pro-interventionist move-
ment that arose following the Rwandan genocide which ultimately cul-
minated in the 2005 UN endorsement of the Responsibility to Protect
(see Chapter 6).

Of course, this is not to say that every state in international society
favoured the idea of humanitarian intervention in the post-Rwandan
period. As T. G. Weiss notes, within the context of Kosovo, China, Russia
and much of the third world remained hostile not only to humanitarian
intervention in Kosovo but also to Kofi Annan for raising the debate
in the UN General Assembly.'?” The division therefore is central in our
understanding of the legitimacy crisis as it highlights that by the time
the events within Kosovo unfolded, international society had not man-
aged to forge a collective understanding of rightful conduct. This was
put into context as advocates of intervention in Kosovo argued that UN
Resolution 688 had established the rule of intervention in international
law,!28 yet this was refuted by Moscow.!?° Such understanding neatly
brings us back to the relationship between rightful conduct and right-
ful authority.'® It is important therefore to juxtapose the impact that
the Rwandan genocide had on the idea of absolute sovereignty (thereby
creating a sovereignty-intervention dilemma) with the impact the
genocide had on the authority of the UN (thereby creating an authority
dilemma). It is from this perspective that one can see how the Rwandan
genocide laid the blueprint for the legitimacy crisis that unfolded as it
created a sovereignty-intervention-authority dilemma in international rela-
tions that international society failed to resolve by the time the Kosovo
crisis took centre stage in 1999. Critically, the Rwandan genocide
exposed the failings of the UN system which, as discussed, led actors
such as Annan to question whether rightful conduct ensured rightful
authority. Famously, Annan left this question unanswered, the problem
is, as will be discussed in the next chapter, it remains unanswered.!3!

A final point to consider is the aforementioned conclusion drawn by The
Independent International Commission on Kosovo in 2001, which stated
that NATO’s intervention was ‘illegal yet legitimate’.!3? At face value, the
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conclusion drawn suggests that there is a tension between legality and
legitimacy; however from the understanding of legitimacy presented in
Chapter 4, since legitimacy cannot exist independently of law, it is more
accurate to understand the report’s findings as a clash between legality
and morality. Within Clark’s analysis of the Kosovo report, he explains:
‘the term legitimacy needs to be transcribed as a coded word for moral-
ity, thus capturing the tension between morality and legality’.!®® The
sentiment expressed by Clark is supported by the report’s rationale, as
it states: “The Commission considers that the intervention was justi-
fied because all diplomatic avenues had been exhausted and because
the intervention had the effect of liberating the majority population of
Kosovo from a long period of oppression.’’3* The statement underpins
the commission’s rationale that because the military intervention was
deemed to be a last resort that brought an end to a humanitarian catas-
trophe, it was seen as illegal, yet just. The report upheld the sentiment
found within the solidarist wing of the ES as it subscribes to the idea that
within such extreme circumstances, the morality of intervening should
trump the legality of sovereignty.!3’

From this perspective, one could argue that the report answers the ques-
tion posed by Annan. In stating that within such grave circumstances,
morality trumps legality, the report implies that rightful conduct does
indeed dictate rightful authority. Yet to draw such a conclusion is mislead-
ing as the report goes on to explain:

If the Kosovo war is employed as a precedent for allowing states,
whether singly or in a coalition, to ignore or contradict the UNSC
based on their own interpretation of international morality, the
stabilizing function of the UNSC will be seriously imperilled, as will the
effort to circumscribe the conditions under which recourse to force
by states is permissible.!3¢

The statement explains that the unilateral intervention should not set
a precedent in international relations because the stabilising function of
the UNSC remains the best way of ensuring international order within
an anarchical realm dogged by competing moral claims. Although this
is true, the commission failed to acknowledge that the UNSC is a prod-
uct of international legitimacy, not a producer of it. Its value is therefore
dependent on its ability to fulfil its function. To return to the relation-
ship between genocide and international legitimacy, it is evident that in
the aftermath of the Rwandan genocide many actors felt that the UNSC
was not fit for purpose. The commission, which focused on Kosovo
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rather than Rwanda, therefore failed to address how genocide impacts
on the secondary institution of the UN.

Conclusion

To paraphrase Winston Churchill: the United Nations is the worst form
of international organisation apart from all those others that have been
tried before.'3” The statement attempts to convey the message that while
the UN has its problems it remains the primary facilitator of interna-
tional legitimacy for the simple fact that international society has failed
to forge a more legitimate alternative. In the post-Second World War
era, international society institutionalised its collective understandings
of order and justice into the UN via a process of legitimacy. Despite its
flaws, the UN stands as the primary facilitator of international legiti-
macy and the UNSC acts as the stabilising function in international
relations. Problematically, the success of the UN and the UNSC is largely
dependent on the actors involved, yet it is evident that at times these
actors hinder the UN. It is here that concerns arise regarding rightful
conduct for it is evident that when states do not establish a clear under-
standing of rightful conduct conflicting interpretations and tensions
arise within the legitimacy process. As stated, the post-Second World
War script embodies certain fundamental problems that were exposed by
the post-Cold War debate over humanitarian intervention. International
society’s failure to answer these questions resulted in a crisis emerging
as states divided over what constituted rightful conduct in a post-Cold
War era. This ultimately saw questions arise regarding the authority of
the UN and the UNSC itself.

It is here that the crime of genocide is of specific relevance. As discussed
in Chapter 4, genocide holds a special relationship with the institution of
international legitimacy because it is internationally recognised as the
‘crime of crimes’ from both a legal and moral perspective. Such under-
standing helps us see how genocide does in fact pose a threat to inter-
national order, for as discussed, genocide, more than any other crime,
erodes the authority of the UN (which acts as the primary facilitator of
international legitimacy) and the UNSC (which acts as the stabilising
function in international relations). Therefore, although the discourse
on humanitarian intervention sometimes makes fleeting reference to
the idea that genocide erodes the authority of the UN it is the special
relationship between genocide and international legitimacy that acts as
the key that opens the door to understanding the impact of genocide
on international order. This helps us understand how genocide impacts
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both on the secondary institution of the UN and the primary institutions
of international law and international morality. Within the context of
the Rwandan genocide, international society’s failure to fulfil its legal
obligation eroded the authority of the UN and UNSC to the point that
NATO could challenge the authority of the UN (with regard to use of
force) within the context of Kosovo. While the actors involved did not
explicitly reject the UN, the level of consensual support that arose in
international society did so because the Rwandan genocide had first of
all eroded the perceived authority of the UN and UNSC. This is because
of the crime’s relationship with international legitimacy.

It is important therefore to consider that anything that undermines
the authority of the UN to the point that other sources of power can, at
least attempt, to challenge its authority, poses a threat to international
order. This takes us back to the understanding raised by Kofi Annan
at the start of the chapter: ‘If the collective conscience of human-
ity cannot find in the United Nations its greatest tribune, there is a
grave danger that it will look elsewhere for peace and for justice.’!38
Although Annan’s appeal to the idea of humanity does not mean that
humanity actually exists, it is clear that states see the UN as a vehicle
in which international codes of legitimate practice can be established
and adhered to. If, for whatever reason, states perceive that the UN is
hindering rather than helping the practice of international legitimacy
then there is a genuine risk that states will begin to look elsewhere. The
worry here is not that unilateral intervention will lead to genocide pre-
vention but that a weakened UN increases the likelihood of ad hoc chal-
lenges to its authority, which may cause a more systemic breakdown of
international order. It is from this perspective that we can see genocide
as a threat to international order precisely because it undermines the
legitimate authority of the UN more than any other crime.

To understand genocide as an international threat, is important to
consider that in acknowledging that the UN only contributes to inter-
national legitimacy, the UN acts as somewhat of a red herring. It is the
special relationship between genocide and international legitimacy
that is of relevance. For example, let us contemplate the idea that
international society decided to abandon the UN. Although this may
seem highly unlikely, it is nevertheless feasible. However, what is less
feasible is the thought that international society could then go on to
forge an alternative understanding of order and justice in a post-UN
world without having a commitment to genocide prevention embodied
within it. As discussed in Chapter 4, while this is theoretically possible,
in practice, such an outcome would mean international society
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constructing a legal, moral, and constitutional world so alien to the
present that it is practically impossible to comprehend. In other words,
it is extremely difficult to conceive that in a post-Holocaust era, inter-
national society could construct a collective understanding of order and
justice that does not embody a commitment to genocide prevention.
From this perspective, genocide prevention is about more than ‘just’
saving strangers; it is about saving the perceived value of international
law and international morality. This is something that policymakers
need to consider carefully.

To put this into the broader context of international relations, the
unauthorised momentum that arose in the aftermath of the Rwandan
genocide ultimately spilled over into Kosovo and then Iraq. Therefore,
we can see how the erosion of the UN’s authority in the context of the
Rwandan genocide had broader implications as this paved the way for
states to challenge the authority of the UN in an ad hoc manner. While
France, Russia, and China opposed the 2003 US-led intervention in Iraq,
and the US itself subsequently opposed the 2008 Russian intervention
in Georgia in attempting to justify their opposition, the P5 appealed
to the same rules that they themselves continually fail to uphold.
Although no one expects the PS5 to be able to prevent all human rights
violations, it is clear that genocide cannot be seen as just another
policy option that should only be opted for when there are national
interests at stake. Because of the relationship that genocide holds with
international law and international morality, when genocide occurs in
international society, the value of these ideas are eroded. Accordingly,
genocide prevention is very much within a state’s national interest, that
is, if states value international order.

With this in mind, this book shifts its attention to the 2005 World
Summit’s endorsement of the Responsibility to Protect as it is evident
that international society endorsed the R2P in an attempt to address
many of the questions that were raised by the legitimacy crisis. The
problem is that since genocide was not factored into its understand-
ing of the legitimacy crisis, many fundamental questions remain
unresolved, which suggests that it may only be a matter of time before
another legitimacy crisis emerges.



6

The Responsibility to Protect

At the UN World Summit in 2005, the United Nations General Assembly
unanimously endorsed the Responsibility to Protect (R2P) principle
which is grounded in the central idea that state sovereignty entails
responsibilities as well as rights.! This responsibility exists at both the
national and international level as states have a responsibility to protect
populations from genocide, war crimes, crimes against humanity, and
ethnic cleansing. If, for whatever reason, a state ‘manifestly fails’ in
this responsibility, then international society is called on to fulfil this
responsibility deficit.?2 Accordingly, the R2P represents international
society’s attempt to forge a new understanding of rightful conduct as
legal, moral, and political expectations were altered. This has two points
of relevance for this study. First, by applying the R2P to the crime of
genocide, it is important to consider how this has impacted on the issue
of genocide prevention. Second, by setting out to address the crises
that had come to the fore over Kosovo, it is important to analyse the
impact of the R2P on the sovereignty-intervention-authority dilemma,
which as discussed in Chapter 5, underpinned the post-Cold War legiti-
macy crisis.® As a result, this chapter analyses these two points from a
legitimacy perspective. In short, the chapter concludes that while the
R2P has helped resolve the sovereignty-intervention dilemma through
certain aspects, it also suffers from being ‘R2P lite’ as it lacks any serious
implementation strategy or new legal requirements; more worryingly, it
failed to resolve the authority dilemma, and finally, introduced the pre-
requisite of a ‘manifest failure’ which may have unintentionally created
an additional obstacle to genocide prevention in the future.*

Broadly speaking, controversy has arisen as scholars remain divided
over whether the R2P should be operationalised as it stands, whether
it should be altered, or whether it should be rejected outright.’
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Providing an insight into why such controversy has arisen, former UN
Commissioner on Human Rights, Louise Arbour, explains that prob-
lems arose as the international pressure to operationalise the R2P grew
despite the fact that the concept was not fully understood.® As Arbour
goes on to make clear, although the R2P says a lot, ‘there are lots of
things it doesn’t say. First of all, it doesn’t say what kind of responsi-
bility it is, the responsibility to protect. Is it a moral responsibility? Is it
a political responsibility? Or is it a legal one?’” This three-fold approach
does not represent anything new as such and can be traced back to
the legal, moral, and political debates that surrounded humanitarian
intervention.® The point here is that this line of questioning reflects the
centrality of international legitimacy within the debate over the R2P.
To return to the three norms of morality, legality, and constitutional-
ity that lie at the heart of Clark’s analytical framework, one cannot
help but think that the real question that lies at the heart of the R2P
debate is how it has impacted on the legitimacy process. After all, it
was the sovereignty-intervention-authority crises in 1999 which led to
the establishment of the International Commission on Intervention
and State Sovereignty that created and recommended the R2P concept.
Yet as discussed in Chapter 5, the Rwandan genocide played a central
role in creating this legitimacy crisis in the first place. With this is
mind, this chapter is structured in a five-fold format as it provides
an overview of the R2P and how it has helped resolve sovereignty-
intervention-dilemma, prior to raising four points of concern: (i)
implementation, (ii) rightful authority, (iii) legality, and, (iv) manifest
failure. In so doing, this chapter helps address the relationship between
the Genocide Convention, genocide prevention, the Responsibility
to Protect, and the legitimacy crises which remains under-theorised
within the current R2P discourse.

What is the Responsibility to Protect?

In its initial conception, the International Commission on Intervention
and State Sovereignty (ICISS) presented the R2P concept in a 90-page
report titled the Responsibility to Protect in December 2001.° In its
subsequent transitional period the R2P concept was reanalysed and
reaffirmed within the 2004 UN Secretary-General’s High Level Panel
Report, A More Secure World, Our Share Responsibility, as well as the 2005
UN Secretary-General Report, In Larger Freedom: Towards Development,
Security and Human Rights for All, prior to being endorsed by the UN
General Assembly at the 2005 World Summit.!? Critically, by the time it
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had been endorsed by the UN General Assembly, the R2P concept had
been stripped down to just three paragraphs (paragraph 138, 139, and
140) which are worth citing in full here:

138. Each individual State has the responsibility to protect its
populations from genocide, war crimes, ethnic cleansing and crimes
against humanity. This responsibility entails the prevention of
such crimes, including their incitement, through appropriate and
necessary means. We accept that responsibility and act in accord-
ance with it. The international community should as appropriate,
encourage and help states to exercise this responsibility and sup-
port the United Nations in establishing an early warning system.

139. The international community, through the United Nations,
also has the responsibility to use appropriate diplomatic humani-
tarian and other peaceful means, in accordance with Chapters VI
and VIII of the Charter, to help protect populations from genocide,
war crimes, ethnic cleansing and crimes against humanity. In this
context, we are prepared, to take collective action, in a timely and
decisive manner through the Security Council in accordance with the
Charter, including Chapter VII, on a case-by-case basis and in coop-
eration with relevant regional organisations as appropriate, should
peaceful means be inadequate and national authorities manifestly
fail to protect their populations from genocide, war crimes, ethnic
cleansing and crimes against humanity. We stress the need for the
General Assembly to continue consideration of the responsibility
to protect populations from genocide, war crimes, ethnic cleansing
and crimes against humanity and its implications, bearing in mind
the principles of the Charter under international law. We also intend
to commit ourselves, as necessary and appropriate, to helping States
build capacity to protect their populations for genocide war crimes,
ethnic cleansing and crimes against humanity and to assisting those
which are under stress before crises and conflicts break out.

140. We fully support the mission of the Special Adviser of the
Secretary-General on the Prevention Genocide.!!

Primarily, paragraphs 138 and 139 underline a two-fold domestic respon-
sibility as states have to protect their populations (not just citizens), from
genocide, war crimes, ethnic cleansing, and crimes against humanity
and also prevent these crimes from arising (including their incitement).
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The R2P principle, therefore, clearly constrains the idea of absolute sover-
eignty as the right of sovereignty is bound with this two-fold responsibil-
ity to prevent and protect populations from the four crimes identified.
In addition to this domestic responsibility, paragraphs 138 and 139
also stipulate an international responsibility as the ‘international com-
munity’ has a responsibility to ‘encourage and help states exercise this
responsibility’. If, for whatever reason, states ‘manifestly fail’ to fulfil
their R2P, then paragraph 139 paves the way for military intervention as
the ‘international community’ has a responsibility to ‘take collective
action, in a timely and decisive manner through the Security Council
in accordance with the Charter, including Chapter VII'. Finally, para-
graph 140 commits all signatories to fully support the Special Adviser
of the Secretary-General on the Prevention Genocide (OSAPG), whose
position was created in 2004 as part of Kofi Annan’s ‘Action Plan to
Prevent Genocide’.!? Essentially, this post aims to strengthen ‘preventa-
tive diplomacy’.!?

Since its initial endorsement, the R2P has snowballed to the point
that it has become the ‘master concept’ in relation to mass atrocity
crimes such as genocide, war crimes, crimes against humanity, and eth-
nic cleansing.!* To offer a brief chronological overview, following the
initial 2005 World Summit, the R2P was endorsed by the UNSC in 2006
and has been invoked in three UN Resolutions since: 1674, 1706, and
1894.15 In 2006, after a co-ordinated effort led by many leading NGOs,
‘The Responsibility to Protect-Engaging Civil Society’ project (R2PCS)
was established at the Institute for Global Policy in New York. In
December 2007, the UN appointed Edward Luck as the first UN Special
Advisor on the R2P who now works alongside the UN Special Advisor
on the Prevention of Genocide (see paragraph 140 above).'¢ In 2008 the
R2PCS then advanced the R2P concept worldwide with seven informa-
tive global consultative roundtables.!” In 2009, the first academic jour-
nal on the R2P came into publication, The Global Responsibility to Protect
(edited by Alex Bellamy) while the ‘Global Centre for the Responsibility
to Protect’ at the Ralph Bunche Institute for International Studies in
New York (which has seen further affiliations arise since) was also
established.!® Moreover, in 2009, the UN Secretary-General presented
the first of what have since become three reports on the R2P which
have all been subsequently deliberated through ‘informal dialogue’ in
the UN General Assembly. In short, the multitude of actors and events
listed here highlights the fact that R2P advocates do not want the R2P
to succumb to the same fate as the Genocide Convention. This is to
be commended as the R2P has been linked to the crises in Zimbabwe,



126 The Threat of Genocide to International Order

Myanmar, Georgia, the Democratic Republic of Congo, Sri Lanka,
Kenya, Guinea, Niger, Kyrgyzstan, and the 2011 ‘Arab Spring move-
ment’ to name just a few.!”

Amidst this flourish of activity however, the R2P has also courted
controversy. As Gareth Evans explains, in 2008, a number of Latin
American, Arab, and African delegates took to the floor at the UN to
declare it the ‘World Summit rejected the R2P in 2005’.2° The declara-
tion was a straightforward denial of fact; however, it underlines the
issue that some states (though it should be stressed not many?!) have
already distanced themselves from their R2P commitment. For example,
as stated in Chapter 4, many African states boldly adopted the idea of
humanitarian intervention in the African Union Constitutive Act of
2001. This development has since been identified as a major stepping
stone towards forging the consensus needed to pass the R2P. However,
it is also clear that this African pro-interventionist stance has waned
over the last five years.??2 While one has to be careful not to overstate
the anti-R2P sentiment at the international level, one can see scope
for tensions arising within the legitimacy process in the future which
underlines the need to assess the R2P in relation to the sovereignty-
intervention dilemma which it set out to resolve.

Amidst this controversy it is important to take stock of the positive
impact that the R2P has had on the legitimacy process as it has addressed
many of the problems evident in the post-Cold War debate over
humanitarian intervention.?? The first point to consider is that the R2P’s
focus on prevention, reaction, and rebuilding dictates that the R2P is much
broader in scope than military intervention alone.?* This was one of the
biggest problems to be found in the post-Cold War debate over humani-
tarian intervention. UN Secretary-General Ban Ki-moon explained this
point well as he stated, ‘Humanitarian intervention posed a false choice
between two extremes: either standing by in the face of mounting
civilian deaths or deploying coercive military force to protect the vul-
nerable and threatened populations.’””> The statement highlights that
the humanitarian intervention debate of the 1990s embodied an over
simplistic dichotomy: war or nothing.?® Distancing itself from this sim-
plistic dichotomy, the R2P upheld a broader operational scope. Addressing
this point, Gareth Evans explains that many R2P critics hold a misguided
view that the R2P is just another word for humanitarian intervention.
Instead, Evans claims that the R2P should be viewed as a multifaceted
concept which upholds a three-fold commitment to prevent, to react, and
to rebuild.?” Accordingly, the R2P concept should not be stripped down
to a debate over humanitarian intervention alone for this is only one
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aspect. This relates to a secondary point in that international society has
more at its disposal than military power alone. As Evans rightly notes,
a broad range of legal, political and economic measures that can be
utilised to help fulfil the R2P.2® Although this is undoubtedly true, it is
also important to remember the fact that the Genocide Convention is
actually called the 1948 Convention on the Prevention and Punishment
of the Crime of Genocide. In many ways therefore, the R2P made posi-
tive steps but actually achieved this normative progress by restating the
ideas embodied in the Genocide Convention while obviously applying
them to more than just genocide alone.

This is also evident as one considers that the R2P set out to focus on
the rights of the victims rather than the rights of the interveners. As Gareth
Evans explains this became an integral part of the language used in the
phraseology:

This turned the ‘right to intervene’ language on its head, focusing
not on any rights of the great and powerful to throw their weight
around but rather on the responsibility of all states to meet the
needs of the utterly powerless. In the first instance, the responsi-
bility to protect a country’s people from mass atrocity crimes lay
with its own government; but if it proved unable or unwilling to
do so, a wider responsibility lay with other members of the inter-
national community to assist preventatively and, if necessary,
react effectively.?”

The statement underpins the conceptual shift that lies at the heart of the
R2P as its focus is not on the rights of the powerful (states) but on the rights
of the powerless (victims). The language used was seen to be less divisive
than the language used in the debate over humanitarian intervention. Just
as the Brundtland Commission used the phrase ‘sustainable development’
to navigate a middle ground between environmentalists and developers,
Evans hoped that the R2P terminology would provide the conceptual
framework for allowing a common ground to emerge.3° Regarding the con-
struction of international legitimacy, it is evident that the R2P attempted
to establish a clear moral foundation with its victim-based approach. In
essence, the Genocide Convention embodies the very same logic as it
focuses on the rights of groups rather than the rights of interveners. Thus, it
would seem that the post-Cold War debate over humanitarian interven-
tion seemingly lost its way in relation to this critical point.

Furthermore, by invoking a universal moral minimalist approach,
the R2P helped ease the tension surrounding the question of threshold.
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Since the R2P focused on the rights of victims rather than interveners,
it had to answer the difficult question: what do people have the right to
be protected from? In stating that people have the right to be protected
from genocide, war crimes, crimes against humanity, and ethnic cleans-
ing, the R2P set the threshold of responsibility high. For some critics, the
R2P has set the threshold of responsibility too high. For example, there
remain those in international relations who feel that where possible,
democratic states should use force to spread democracy in international
society.3! Conversely, critics of this position claim that this approach
would see the threshold for military intervention set too low. The criti-
cal point is that, either way, such debates problematically acted to pre-
vent any threshold from being established in the post-Cold War debate
over humanitarian intervention. Whether right or wrong, the R2P did
at least set a threshold. The R2P stipulates that if international society
is to use force, then this should only be used to bring about an end
to the very worst crimes in international relations, which it identifies
as genocide, war crimes, crimes against humanity, and ethnic cleans-
ing. The R2P therefore distanced itself from the ambiguity to be found
within the debate over humanitarian intervention, which as discussed
in Chapter 5, had a detrimental impact on international relations in the
post-Cold War era. Providing much-needed clarity on this issue, the R2P
saw international society express its collective view, that states, both
domestically and internationally, should not deviate from their R2P as
the crimes of genocide, war crimes, crimes against humanity, and ethnic
cleansing violate a universal moral minimalism.

The fact that the R2P does not just cover genocide represents a signifi-
cant development which should not be overlooked. As Louise Arbour
explains, ‘outside the Genocide Convention, no firmly established
doctrine has been formulated regarding the responsibility of third-party
States in failing to prevent war crimes and crimes against humanity, let
alone ethnic cleansing — which, it should be remembered, is not as such
a legal term of art’.32 The R2P notably acts to broaden third-party respon-
sibility beyond that of genocide. This is to be welcomed. As discussed in
Chapter 2, the Genocide Convention only protects national, racial, eth-
nic, and national groups. As a result, if political, economic or gendered
groups are destroyed in whole, then this does not constitute genocide in
the legal sense which dictates that the Genocide Convention cannot be
invoked.?® The R2P makes a progressive step in protecting these groups,
even though, as discussed in Chapter 2, the case could equally be made
that these groups should also be protected in the legal definition of
genocide. When one considers that the atrocities in Darfur and the
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Democratic Republic of Congo have been defined by the UN as crimes
against humanity equal to that of genocide but not defined as genocide,
one can see the real-life need to extend the remit of third-party protec-
tion beyond that of genocide alone. In so doing, the R2P also extends
the understanding of conditional sovereignty set out in 1948.

As stated, the R2P established a threshold, which in turn holds impli-
cations for how international society views sovereignty. The consensus
forged over the R2P implies that international society forged a collec-
tive understanding that the right of sovereignty should be viewed as
conditional. It is conditional in the sense that sovereignty in a post-R2P
world is bound by a responsibility to protect populations from genocide,
war crimes, crimes against humanity, and ethnic cleansing. If states
‘manifestly fail’ in this responsibility then international society has a
responsibility to take collective action. As a result, it is difficult to see how
states can make the case that sovereignty is understood as absolute in a
post-R2P world. This holds implications for humanitarian intervention,
for as Alicia L. Bannon's legal analysis explains: ‘If nations have no sov-
ereign right to commit or passively permit atrocities against their own
populations, then they cannot object on sovereignty grounds to coer-
cive actions halting the commission of those atrocities. Sovereignty sim-
ply does not extend that far.”** Of course, this does not mean that the
sovereignty-intervention debate is resolved but it does highlight that
states cannot necessarily appeal to the right of sovereignty if it has been
proven that they have failed in their domestic responsibility to protect.
This restates the point that the R2P embodies a solidarist ethic: ‘States
that massively violate human rights should forfeit their right to be treated as
legitimate sovereigns, thereby morally entitling other states to use force to stop
oppression.’3> Quite simply, in a post-R2P world, it is extremely difficult
to see how a state can reject the idea of an ‘R2P-intervention’ by appeal-
ing to the right of sovereignty. Again such understanding was evident in
the Genocide Convention; the notable change is that this has now been
extended to cover the crimes of war crimes, crimes against humanity,
and ethnic cleansing.

In sum, the R2P has helped ease the tension surrounding the sover-
eignty-intervention debate by appealing to ideas such as a universal moral
minimalism, threshold, prevention, non-military options, and conditional
sovereignty. However, while these represent progressive steps, this chapter
shifts its focus to four particular areas of concern regarding (i) implementa-
tion, (ii) rightful authority, (iii) legality, and (iv) manifest failure, precisely
because all of these factors feed into the sovereignty-intervention-authority
dilemma and international society’s understanding of rightful conduct.
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Implementation

Regarding the issue of implementation, the R2P restates the same prob-
lem embodied in the Genocide Convention: both lack a substantive
implementation strategy. As a result, international society is left with
two documents that set out bold aspirations yet offer little in the way
of suggesting how these can be met in practice.?® Recognising this,
the UN Secretary-General Ban Ki-moon, presented his 31-page report
titled ‘Implementing the Responsibility to Protect’ to the UN General
Assembly in July 2009 which introduced the idea of a three-pillar
implementation strategy.>” However, while this is a work in progress, at
present, the truth is that nothing more substantial than a UN General
Assembly re-endorsement of the R2P has been achieved.3® This was rec-
ognised explicitly in December 2010 when the Mass Atrocity Response
Operations Workshop was established to discuss how the US military
can fulfil its R2P and in turn identified an ‘incoherent middle ground
between prevention and response’ which captures the fact that real
problems surrounding implementation still need to be addressed. In
short, when it comes to mass atrocity prevention, it is difficult to see
that international society is in a better operational position now than it
was in a pre-R2P world.

To gauge this further let us return to paragraph 138 of the Outcome
Document which states, ‘This responsibility entails the prevention
of such crimes, including their incitement, through appropriate and
necessary means.’ It goes on to claim, ‘The international community
should as appropriate, encourage and help states to exercise this respon-
sibility and support the United Nations in establishing an early warn-
ing system.’#® The problem with this statement is that while everyone
wants prevention rather than intervention, paragraph 138 offers little
in the way of grounding this objective. So on the one hand everyone
wants ‘long term preventative measures that would make intervention
unnecessary’,*! but on the other, ‘As a concept, prevention is often ill-
defined and all-encompassing’ as there is very little within the R2P to
actually guide real-world policymaking.#> Again, one should remember
that the Genocide Convention is actually titled the Convention on
the Prevention and Punishment of the Crime of Genocide. Regarding the
issue of incitement, paragraph 138 of the World Summit Outcome uses
the exact same language as displayed in Article III of the Genocide
Convention which also states that ‘Direct and public incitement to
commit genocide’ is punishable.*3 Yet when one reads these two docu-
ments side-by-side one is left wondering how states are meant to, for
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example, prevent and punish the incitement of genocide when state
elites are the ones that incite dehumanisation (Chapter 2) in the first
place. Of course, this is not to detract from the continual deliberations
taking place over the idea of early warning systems but to highlight that
we should not place too much faith in them.* As Bellamy explains, in
February 2011, ‘None of the worlds various risk-assessment frameworks
viewed the country [Libya] as posing any sort of threat of mass atroci-
ties.”*> It seems, therefore, that nearly 60 years on from the Genocide
Convention, the endorsement of the R2P offers little in the way to
ground the aspiration of prevention.*

With the lack of any clear preventative strategy in place, the following
question naturally arises: what happens if prevention fails? Paragraph 139
states, ‘we are prepared, to take collective action, in a timely and decisive
manner through the Security Council in accordance with the Charter,
including Chapter VII, on a case-by-case basis.”*” The proactive sentiment
embodied within this statement implies that the UNSC will react in a
timely and decisive manner which seemingly opens the door for humani-
tarian intervention. Yet again, however, the same language is evident
in the 1946 General Assembly Resolution on ‘The Crime of Genocide’
which recommends ‘that international co-operation be organised
between States with a view to facilitating the speedy prevention and pun-
ishment of the crime of genocide’.*® The statement bears a striking resem-
blance to the R2P rhetoric regarding timely and decisive action. The
problem is that neither document explains how such bold aspirations
can actually be implemented. While one could claim that by invok-
ing the Security Council the R2P does in fact detail just how an R2P
response should be implemented, when one glances at the historical
record on genocide, the challenges facing a successful R2P interven-
tion are all too evident.

As stated, UN Secretary-General Ban Ki-moon attempted to address
the issue of implementation in January 2009 as he set out his ‘Three
Pillar’ strategy: (i) the protection responsibilities of the state, (ii) inter-
national assistance and capacity-building, and (iii) timely and deci-
sive response.*? Essentially, the document fits within what has been
described as a ‘R2P-Plus’ approach, by which it is meant that R2P advo-
cates set out to help operationalise the ideas embedded in the R2P.5° For
example, in discussing the idea of a timely and decisive response, Ban
Ki-moon claims that the bilateral, regional, and global efforts made to
reduce the outbreak of violence in Kenya in early 2008 brought about a
successful outcome and in doing so highlighted that there is a middle
way between the use of force and simply doing nothing.>! The example
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illustrates the aforementioned point that international society has more
options available at its disposal than military force alone. Although there
is nothing wrong with this ‘R2P-Plus’ movement as further debate on
this concept is essential, the simple fact is that UN member states have
not agreed to any of these subsequent proposals. In 2009, nearly five
years on from the endorsement of the R2P, the UN General Assembly
stated that it will ‘continue its consideration of the Responsibility to
Protect’.>? If the language seems familiar it is because paragraph 139 of
the Outcome Document stressed ‘the need for the General Assembly to
continue consideration of the responsibility to protect’ which begs the
question, when will the continual consideration and re-consideration of
the R2P lead to something a little more concrete? After all, the reality is
that potentially millions of lives are dependent on timely and decisive
action being taken.

In sum, the lack of progress regarding the issue of implementation
represents a significant thorn in the side of the R2P. Despite the claims
made by R2P advocates, when one surveys the ongoing atrocities in
places such as Syria, Bahrain, and western Myanmar (to name just a few
as I write), the intention of framing mass atrocity issues in a manner
that would provoke policymakers to respond as part of a ‘global reflex
action’ remains somewhat of a pipedream.>® Of course, advocates would
claims that the R2P remains a ‘work in progress’ but while this is some-
what understandable from an R2P perspective, when one considers that
2011 marked 60 years since the Genocide Convention came into force,
the sad truth is that very little progress has actually been made. Thus,
while efforts within the UN as part of their continual process of recon-
sideration are to be welcomed, from an implementation perspective,
it is difficult to see how international society is in a better position to
prevent genocide than it was in a pre-R2P world.

Rightful authority

As discussed in Chapter 5, in the post-Cold War era an authority
dilemma emerged as international society was faced with the potential
for a political deadlock in the UNSC on the one hand and an unfolding
humanitarian catastrophe on the other. In response to this, the ICISS
report of 2001 specifically addressed ‘The Question of Authority’ at some
length while also detailing recommendations for planning, carrying
out, and following up any military interventions.>* As part of this, the
commission drew on Just War Theory to set out legitimacy criteria which
could guide decision making regarding the use of force: ‘right authority,
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just cause, right intention, last resort, proportional means and reasonable
prospects’.>> As shall be discussed, however, none of these recommen-
dations made it into the World Summit Outcome Document. With
the legacy of the 2003 US-led intervention in Iraq looming large, the
World Summit Outcome Document restated the UNSC as the only legal
body that can authorise intervention. However, when one considers
Annan’s position in 1999 as the authority dilemma came to the fore
over Kosovo, it seems that nothing has been done to address the moral
deficiencies of the present legal system. Hence, over a decade on from
Kosovo, international society is in no better position to resolve an
authority dilemma when it next emerges.

To return to the initial ICISS report, it states that after ‘global con-
sultations’, the ‘overwhelming consensus’ had been that the Security
Council had to remain at the heart of any decision-making process
regarding the use of force in international relations.>® This is despite
the fact that the ICISS acknowledged that ‘There are many reasons for
being dissatisfied with the role that the Security Council has played so
far.’>” This is fleshed out in the report’s sub-section titled, ‘legitimacy
and the veto’ which states: ‘it is unconscionable that one veto can over-
ride the rest of humanity on matters of grave humanitarian concern’.>8
The tone and context of the statement emphasises the magnitude of
the authority problem as the present legal system permits the PS5 to
utilise the right of veto in circumstances that undermine humanity as
a whole. In response, the ICISS recommends a PS5 ‘code of conduct’,
whereby the PS agree to refrain from using their veto when signifi-
cant humanitarian crises unfold.>® While the idea of a veto constraint
that works in favour of humankind is to be commended, the ICISS
went on to claim that since a UN Charter amendment is unlikely,
this ‘code of conduct’ should be enacted as ‘a formal, mutually agreed
practice’.® The problem with this is that although unwritten norms
shape the behaviour of actors, it seems somewhat optimistic to sug-
gest that an unwritten voluntary code of conduct can govern what
is perhaps the most important decision in international relations as
the Security Council decides whether to authorise the use of force or
not. When one considers that potentially millions of lives depend on
the outcome of such decisions being made, it is highly questionable
whether any such voluntary agreement would be more moral than the
present legal system. If, as the ICISS stated, the present legal system is
morally deficient in certain ways then surely the case has to be made
that the legal rules need to be rewritten in order to address these moral
deficiency.
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The point here is not to suggest how the rules should have been
rewritten but to highlight the need for further deliberation on this
issue,®! just as there has been extensive dialogue on the issue of imple-
mentation. Instead, the ICISS raised moral concerns regarding the
UNSC yet went on to boldly claim: ‘The task is not to find alterna-
tives to the Security Council as a source of authority, but to make the
Security Council work much better than it has.’s> Notably, in 2004, UN
Secretary-General Kofi Annan restated this claim word for word in the
High Level Panel Report.®®> When juxtaposed with the explicit acknowl-
edgement of UNSC failings, the attempt to defend the status quo seems
somewhat odd. Offering a justification for its Security Council support,
the ICISS stated:

The authority of the UN is underpinned not by coercive power, but
by its role as the applicator of legitimacy. ... Those who challenge
or evade the authority of the UN as the sole legitimate guardian of
international peace and security in specific instances run the risk of
eroding its authority in general and also undermining the principle
of a world order based on international law and universal norms.%

The statement claims that power of the UN stems from its legitimacy
rather than its military strength. In turn, any attempt to bypass the
authority of the UN undermines the ordering principles of the UN,
international law, and universal norms. However, to return to the
understanding of legitimacy set out in Chapters 4 and 5, since the UN
is an applicator rather than a producer of international legitimacy (as
the ICISS acknowledges), the ICISS needed to consider that in order to
maintain its legitimate authority, the UN has to address the moral dis-
crepancies within its legal structure.

The alarming aspect therefore is that 2005 World Summit Outcome
Document reads as though there is nothing wrong in upholding the
existing UNSC system. One is reminded of E. H. Carr’s assessment of
utopianism, in which he criticises those that focus ‘exclusively on the
end to be achieved’.®> Regarding Security Council authorisation, it
seems that because the actors involved have come to the conclusion
that they want UNSC authorisation (this is the end) they refuse to
consider any alternative. In turn, Carr’s example of Woodrow Wilson
speaks volumes:

When President Wilson, on his way to the Peace Conference, was
asked by some of his advisers whether he thought his plan of a
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League of nations would work, he replied briefly: ‘If won’t work,
it must be made to work’.%®

The statement is relevant because when faced with the question of
whether the Security Council will work as it should, the World Summit
Outcome seemingly concluded that even though it has not worked as
it should in the past, it should be made to work. But to return to the
authority dilemma: what happens if it does not work? While the ICISS
report proposed options such as the Uniting For Peace Resolution (to be
discussed later), the World Summit Outcome Document offers no guid-
ance. The outcome of which is, as Nicholas J. Wheeler explains: ‘it is not
evident that the UN is any better places to cope with a future Kosovo
where the Council is divided on the merits of preventative action’.6” As
with the issue of implementation, it is difficult to see that international
society has made any progress on the question of rightful authority. In
other words, a consensus was forged regarding Plan A: the UNSC should
act as the overseer of force, but problematically, there appears to be no
Plan B to address the deadlocked Security Council.

It is worth returning here to the initial ICISS report, for as stated, it
does in fact set out options that may be used to resolve the authority
dilemma. In what is a startlingly simple, straightforward, and intelligent
line of questioning, the ICISS posited: ‘We have made abundantly clear
our view that the Security Council should be the first port of call. ... But
the question remains whether it should be the last.”*® To return to the
idealistic faith placed in Plan A above, it seems that the World Summit
Outcome never addressed the ICISS’ line of questioning as it asks us to
consider that while the UNSC should be understood as the first option,
there is scope for questioning whether it represents the final option. Set
against this background, the ICISS raised the role of regional organisa-
tions and the Uniting For Peace Resolution to, in effect, offer guidance
regarding a Plan B. Regarding the former, the complexities surrounding
regional organisations have been discussed extensively elsewhere. From
a legitimacy perspective, regional organisations can play an integral
role in forging the level of ‘tolerable consensus’ (to use Clark’s phrase)
needed within the legitimacy process. For example, Bellamy claims that
the international response to the situation in Libya in 2011 was excep-
tional precisely because regional organisations in the region supported
the international response which helped persuade China and Russia
not to veto resolution 1973.%° At the same time, however, Bellamy
reflects on the political complexities involved in regional organisations
to suggest that specific ‘confluences of factors’ emerged in relation to
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Libya which is ‘unlikely to be often repeated’.”® Moreover, despite the
importance of regional support, the fact remains that any use of force
remains dependent on Security Council authorisation, which brings us
back to the central question of authority.

This leads into the second option, established in 1950, the Uniting for
Peace Resolution (Resolution 377) stipulates that although the UNSC
has ‘primary responsibility’, it does not have ‘exclusive responsibility’
under the UN Charter for peace and security matters.”! It states that if
the UNSC reaches a political deadlock over a certain issue then the issue
can be referred (by a majority vote within the Security Council or the
General Assembly’?) to the UNGA which can then make recommenda-
tions.”®> While the ICISS acknowledges that any decision regarding the
use of force ultimately lies with the UNSC, from a legitimacy perspec-
tive, the Uniting for Peace Resolution would seemingly allow for a
tolerable consensus to be forged in the UNGA without explicit UNSC con-
sent. As the ICISS explains, ‘an intervention which took place with the
backing of a two-thirds vote in the General Assembly would clearly have
powerful moral and political support’.’# The statement highlights that
while the UNGA does not have legal authority, if there were enough
moral and political support, then this could help overcome this legal
deficit from a legitimacy perspective (as it did in Kosovo). However,
despite Resolution 377’s potential, one should remember that the World
Summit Outcome makes no mention of it and in sharp contrast, the PS5
have in fact become increasingly hostile it.”’

From a legitimacy perspective, the central problem remains that since
the authority dilemma has not been addressed, it is only a matter of
time before another authority crisis emerges. To explain this, I turn to
Hilary Charlesworth and Jean-Marc Coicaud’s analysis of international
legitimacy.”® Intriguingly, the authors raise the idea of legitimacy ‘fault
lines’ by which it is meant ‘areas of friction’.”” Regarding the issue of
rightful authority, by simply upholding the status quo, international
society has created a legitimacy ‘fault line’ as there remains an unre-
solved ‘area of friction’. For instance, let us return to Kofi Annan’s
line of questioning in 1999, as discussed in Chapter 5. Annan asked
the international community to imagine that a willing coalition ready
to intervene in Rwanda was faced with the problem that it had not
received UNSC authorisation: ‘Should such a coalition then have stood
idly by while the horror unfolded?’’® The point is that Annan left the
question unanswered in 1999 and while the ICISS considered the ques-
tion of whether the Security Council is the first and last port of call,
the World Summit Outcome document did not engage in this debate
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and ultimately failed to answer Annan’s question. Because of this, the
current status quo is built on a legitimacy fault line as there remains a
significant and real point of friction between the morality of interven-
tion on one hand, and the legality of UN authorisation on the other.
While this legitimacy fault line lays dormant at present, it is only a
matter of time before this becomes more active. There are two points of
real concern here. First, one could imagine another genocide unfolding
as that legal right of veto is utilised to prevent genocide prevention.
Second, this could lead to a more ‘systemic breakdown’ in international
order as states may act in a way that leads to the breakdown of the UN
system or even a Great War.”

The point here is not to suggest that there are easy answers to what
Fernando Teson refers to as ‘The Vexing Problem of Authority’.® Further-
more, the intention is not to offer prescriptive remedies of how the
authority dilemma may be resolved, for example, Tesén suggests that
an independent board of judges under the title, “The Court of Human
Security’ could be established within the UN in order to rule on cases
of intervention.?! In contrast, this analysis aims to highlight that the
authority dilemma has not been resolved precisely because the World
Summit Outcome Document reads as though the status quo is good
enough yet we know that (i) the ICISS explicitly acknowledged the
moral deficiencies of the present legal system, and (ii) the failure of the
UNSC to work as it should led to the authority crisis over Kosovo. This
is not just important from the perspective of preventing genocide, war
crimes, crimes against humanity, and ethnic cleansing but also from an
international order perspective as the central concern here is that an
authority crisis may lead to a more systematic breakdown. Despite the
magnitude of the authority dilemma outlined in the context of Kosovo,
the 2005 R2P offers no guidance on the best course of action to be taken
if the UNSC finds itself deadlocked. Because of this, it is once again dif-
ficult to see how international society is any better placed to address
this problem in a post-R2P world.

Legality

To suggest that the R2P could somehow act as an obstacle to genocide
prevention may strike the reader as somewhat odd, after all, the R2P
clearly sets out to protect populations the world over from genocide,
war crimes, crimes against humanity, and ethnic cleansing. Yet prior to
accepting this assumption, one should consider Jan E. Méndez’ (former
UN Special Advisor on the Prevention of Genocide) claim, ‘I consider
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that the current debate on the concept of the so-called responsibility to
protect must not obscure the existing international legal obligation to
prevent genocide.’8? From a legal perspective, the statement captures a
pressing concern as Méndez’ fears that the legal obligation to prevent
genocide may become subsumed within the broader R2P debate. At
which point, the crime of genocide may lose its identity as an inde-
pendent crime which is codified under a separate body of international
law. In essence, because the R2P remains so heavily contested from a
legal perspective, the concern here is that critics will simply dismiss
the R2P outright as a non-legal concept which may see the Genocide
Convention marginalised — just as it was in the Cold War - but this time
for different reasons. This section will assess the debates that surround
the R2P to demonstrate that while the R2P is grounded on existing
international humanitarian law, it does not bring anything new to the
table from a legal perspective.

The fact is that despite both the UN General Assembly and Security
Council endorsement, the R2P’s legality remains contested. The impor-
tance of language is evident here as advocates and critics debate the
obligatory nature of responsibility embodied in the R2P. This was raised
in 2005, as Hugh Bailey of the International Development Committee
questioned the Parliamentary Under-Secretary of State, Foreign and
Commonwealth Office, Lord Triesman on the R2P’s obligatory nature:
‘The UN World Summit approved the Responsibility to Protect. Is that
Responsibility obligatory on the UN Member States, or just advisory?’83
To which Lord Triesman replied, ‘My understanding is that it has
become a charter obligation and it should be binding upon all Member
States.’8* While this was Lord Triesman’s view, even at the time it was
quite clear that such understanding was not universal.®> In what has
become a famous letter in the R2P debate (notably written just prior to
the R2P World Summit Outcome), US Ambassador John Bolton made
the US position very clear when he stated that the US would ‘not accept
that either the United States as a whole, or the Security Council, or
individual states have an obligation to intervene under international
law’.86 Offering a radically different interpretation of the R2P than that
put forward by Lord Triesman, these two perspectives begin to illustrate
why the obligatory nature of the R2P remains so contested.?’

To understand the ambiguity surrounding the legal foundation of
the R2P it is important to go back to the ICISS report of 2001. The
ICISS stated that the R2P is ‘grounded in a miscellany of legal foun-
dations (human rights treaty provisions, the Genocide Convention,
Geneva Conventions, International Criminal Court statute and the like),
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growing state practice — and the Security Council’s own practice’.8® The
statement provides some insight into why questions regarding the legal
foundations of the R2P have arisen since 2005. The miscellany of legali-
ties embodied in the R2P foundation makes it difficult to pinpoint the
exact legal nature of the R2P. One is reminded of the phrase, ‘throw
enough mud at the wall and some of it will stick’, as it seems that the
ICISS raised a multitude of legalities in an attempt to justify the legality
of the R2P. As Carsten Stahn’s comparative legal analysis demonstrates,
the precise legal nature of the R2P was made more problematic as each
of the R2P drafting stages outlined above actually framed its legal foun-
dation in a different light. As Stahn explains, each report ‘embodies
a slightly different vision of the responsibility to protect. This diver-
gence explains part of its success. The notion became popular because
it could be used by different bodies to promote different goals’.3° Like
the ICISS report, Stahn claims that the R2P has many legal faces yet
develops this further to suggest that this may have helped the R2P gain
its required level of international consensual support. Notably, in 2009,
Ban Ki-moon’s analysis set out to resolve the issue of legal ambiguity by
restating the ICISS’s claim that the R2P is grounded on existing interna-
tional law.”° In doing so, however, the UN Secretary-General seemingly
accepted the view that the R2P does not contribute anything new to
international law.

Responding to such controversy, Louise Arbour has claimed that the
‘legal core’ of the R2P ‘rests upon an undisputed obligation of interna-
tional law: the prevention and punishment of genocide’.”! While the
ICISS raises a miscellany of legal foundations, Arbour specifically focuses
on the Genocide Convention to highlight the legal obligation that lies
at the heart of the R2P. Essentially, Arbour explains that the R2P has
not brought anything new to the table regarding international law, yet
implies that the R2P is a positive step in that it may help shape inter-
national law in a way that helps prevent mass atrocity crimes such as
those identified by the R2P. It is from this perspective that Arbour then
considers the question of non-compliance through an analysis of the
2007 International Court of Justice ruling on Bosnian and Herzegovina
vs. Serbia and Montenegro. Arbour, who views the ruling of the IC] to
be ‘earth shattering’, states that the court ruled that Serbia was respon-
sible for the prevention of genocide in Bosnia-Herzegovina, and there-
fore had a responsibility to prevent genocide outside its own territory.”?
Accordingly, Arbour raises a series of judgements to highlight that the
court invoked a notion of ‘due diligence’ in that states have a positive
obligation to ‘do their best’ to prevent genocide.”® To gauge this one
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has to understand the reasoning that underpinned the court’s ruling.
Notably, the court raised three key aspects in analysing the capacity
of a state to discharge its obligation to prevent genocide: influence,
proximity, and information.** Within the Serbian case, Serbia was found
to have breached its obligation because it had strong political, military,
and financial links with the agents guilty of genocide (influence); it was
a neighbouring state (proximity) and finally, knew of the high risk of
genocide (information).”s

The ICJ’s legal ruling regarding genocide may have unintended
implications for the implementation of the R2P. Arbour claims that, in
principle, the IC] ruling could hold significant legal implications for
international society, and especially the P5, who often have the strong-
est capacity to prevent genocide.”® Indeed, Arbour cites Jose E. Alvarez’s
claim that the establishment of the R2P has opened up a legal conun-
drum regarding the responsibility of states and the UN.7 In theory, if the
PS use their power of veto to counter the best efforts of the UN to pre-
vent one of the four crimes, then they could be held legally accountable.
Despite the fact that this is purely theoretical at present, one would not
have to look far for practical comparisons. In Ban Ki-moon's analysis,
the UN Secretary-General notes that the threat of legal accountability
against Cote d’'Ivoire in 2004 and Kenya in 2008 (on the grounds that
they were inciting hatred), saw the states stop their actions abruptly.®®
When one juxtaposes this legal threat with the ICJ’s legal ruling one
could be forgiven for thinking that the P5 may think twice in the future
before attempting to use their veto power to prevent the prevention of
an R2P crisis. Of course, one should not get too carried away.”® No one
expects the PS5 will actually be ‘put on trial’; however, such legal action
would certainly not help their moral image on the international stage.
States, therefore, may be wary of being seen in such an immoral light
which feeds back into the ES belief that states operate within a norma-
tive framework that both enables and constrains their actions.

So what can be drawn from such legal analysis? Increasingly both
advocates and critics seem to have adopted the view that the R2P rep-
resents a political rather than a legal commitment.'® At the same time,
this does not mean that the R2P is ‘devoid of legal content’ for it is
underpinned by existing international law.!®! From this perspective,
the R2P has not altered international law in any significant way, yet as
Arbour points out; it may help shape existing international legal obli-
gations in a way that further protects populations from genocide, war
crimes, crimes against humanity, and ethnic cleansing. Despite the fact
that I uphold such thinking wholeheartedly, if the debate over genocide
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prevention becomes subsumed within the broader debate over whether
the R2P represents a new legal development, this may see international
society marginalise its legal obligation to prevent genocide. Although
the reader may claim that it is foolish to think that international soci-
ety could forget about its legal obligation to prevent genocide, to go
back to Schabas’s point in Chapter 5, it is evident that the Genocide
Convention was completely marginalised in the context of the Cold
War. It is therefore imperative that international society does not let
the Genocide Convention once again become marginalised within the
context of the R2P debate. At present, it does not seem that the R2P
discourse has given enough consideration to this legal quandary and
how it impacts on international society’s legal obligation to prevent
genocide. This is a point of criticism that can also be laid at the door of
the of the R2P’s requirement of a ‘manifest failure’.

Manifest failure?

Paragraph 139 stipulates that collective action can only be taken when
a state ‘manifestly fails’ in fulfilling its responsibility to protect. It is the
phrase ‘manifest failure’ therefore that is the cause of apprehension here
as the R2P offers no guidance on what exactly constitutes a ‘manifest
failure’.

The phrase ‘manifest failure’ did not appear in any of the R2P pre-
cursory documents yet it boldly appears in paragraph 139 of the 2005
Outcome Document. In an attempt to gain some clarity on where
the phrase came from, this author contacted the Global Centre for
the Responsibility to Protect (based at the Ralph Bunche Institute for
International Studies in New York) and was subsequently informed:

There will be no documents on this point. At the final days of
negotiation, all was done very very informally with no offi-
cial drafts but through discussions of a few of the key drafters.
Manifest failure was a Canadian suggestion, trying to remove the
subjectivity of ‘unable or unwilling’ that had appeared in previous
drafts, and insert what they believed to be a more evidence-based
standard. It was accepted without difficulty.%?

The statement clearly sets out the case that the phrase ‘manifest failure’
was included to overcome the subjective problems that the drafters
felt may arise over international society’s ability to prove that a state is
‘unable or unwilling’ to prevent genocide, war crimes, crimes against
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humanity, or ethnic cleansing. The phrase ‘unable or unwilling’ did
feature throughout the precursory documents and it would seem that
the term ‘manifest failure’ was seen as a more appropriate eleventh hour
substitute. There are two problems here. The first problem is the fact
that much of the R2P discourse still refers to original rhetoric regarding
‘unable or unwilling’ which causes understandable confusion on the
subject matter. For example, the 2010 US National Security Strategy
discussion of the R2P utilises the rhetoric, ‘unable or unwilling’, while
making no reference to the idea of a ‘manifest failure’.1%® Secondarily,
the ‘very very informal’ nature of this debate, which took place in the
final days, leaves one questioning whether the drafters realised that
they were perhaps creating an unnecessary additional obstacle?

Quite simply, states are not going to admit that they have ‘manifestly
failed’ to fulfil their R2P. This dictates international society has to
prove this to be the case. As Carsten Stahn’s legal analysis explains: ‘the
requirement of a manifest failure may be used as an additional means
to challenge the legality and timing of collective security action’.!%4
The statement logically explains that the criterion of a ‘manifest fail-
ure’ seemingly creates an unnecessary additional obstacle. From a R2P
perspective, international society has to not only prove that one of the
four crimes are being committed, but that a state has ‘manifestly failed’
in its responsibility to prevent these crimes from occurring. Although
all genocide scholars would surely accept that the practice of genocide
constitutes a ‘manifest failure’, one can easily imagine that genocidal
regimes will exploit the ambiguity to be found within the term. For
example, if the R2P had existed in 1999 and had been invoked over the
Kosovo crisis, it does not take a great leap of imagination to envisage
that the Russian ties with Serbia at the time could have led the Russian
representative on the Security Council to argue that while Slobodan
Milosevic had committed crimes, he had not ‘manifestly failed’ in his
responsibility to protect. The disturbing aspect therefore is that one can
easily imagine that geopolitics will lead to such an important ambiguity
being exploited. Thus, as critics such as Stahn and former UN advisor
Juan E. Mendez have highlighted, in certain fundamental ways the R2P
may actually hinder the prevention of crimes such as genocide.

Moreover, it would seem that the inclusion of this term ‘manifest
failure’ actually undermines the victim-based approach that underpins
the R2P. As stated above, the R2P made progress through its focus on
the rights of victims rather than the rights of interveners, thus turning the
humanitarian intervention debate on its head. However, in placing
the ‘manifest failing’ qualification into the R2P equation, its drafters
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seem to have, unintentionally, shifted the focus back on to the rights
of states rather than the rights of victims. For example, the Genocide
Convention focused on the rights of groups to be protected from the
intention of the state to destroy them in whole or in part. While this
is problematic, the focus at least is on the victim group being destroyed.
Thus, the Genocide Convention seemingly bypassed the rights of states
and placed the focus on the rights of national, ethnic, racial, and reli-
gious groups. However, when one juxtaposes the Genocide Convention
understanding with the R2P ‘manifest failing’ qualification, it would
seem that international society has to not only prove that genocide is
taking place but also that a state has ‘manifestly failed’ in its R2P. A key
R2P battleground therefore may be the technicality embodied in the
R2P’s phrase ‘manifest failure’ as it undoubtedly leaves an important
ambiguity embodied in the ‘case-by-case’ decision to implement the
R2P. Again, this may have critical implications for the R2P’s intention
to react to these crimes in a ‘timely and decisive’ manner (as stated in
paragraph 139).

Conclusion

To summarise, it is important to go back to the two points of concern
regarding the impact of the R2P on the sovereignty-intervention dilemma
and the issue of genocide prevention. This chapter highlighted that
the unanimous endorsement of the R2P principle implies that the
sovereignty-intervention tension had been somewhat eased as the R2P
managed to distance itself from the overly simplistic humanitarian
intervention dichotomy: war or nothing. To return to the norm of con-
stitutionality, it is difficult to see how a state could appeal to the idea
of absolute sovereignty in a post-R2P world as expectations surround-
ing the ‘right of sovereignty’ have been bound with the R2P. While,
as discussed, the R2P restates many of the ideas embedded within the
Genocide Convention (focus on prevention, threshold, rights of victims,
and universal moral minimalism), the importance of re-establishing the
post-Second World War consensus (1948), in a Post-Cold War world
(2005), cannot be overstated. Furthermore, extending the idea of third-
party responsibility beyond that of genocide to also include war crimes,
crimes against humanity, and ethnic cleansing is to be welcomed.

At the same time, it is evident that one has to tread cautiously. The
consensus forged did not represent some utopian shift in foreign policy-
making. Fundamental issues surrounding (i) implementation, (ii) right-
ful authority, (iii) legality, and (iv) manifest failure remain unresolved.
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With this in mind, it is difficult to see how the R2P has advanced
international society’s ability to prevent genocide in any substantial
way. One has to remember than at the time of the Rwandan genocide it
was not that states thought that the Rwandan government had the sov-
ereign right to do what they were doing but that the P5 saw no national
interest at stake. Accordingly, it was issues relating to political will and
the implementation of the Genocide Convention, rather than the right
of sovereignty, that was the central problem. In failing to address such
issues, the R2P upheld the status quo despite the fact that this facilitated
a legitimacy crisis in the aftermath of the Rwandan genocide.!% Having
surveyed the discourse one cannot help but feel disappointed and ulti-
mately convey this to the reader as while the R2P has only existed as a
concept since 2001, many of the ideas which underpin it are evident in
the Genocide Convention. Thus, over 60 years on from its enforcement
in 1951 it is difficult to see that international society has made any real
progress on the issue of genocide prevention which brings us back to
the centrality of political will. It is with this in mind that Chapter 7
turns its attention to re-engaging with the three traditions.
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The Three Traditions Revisited

There is nothing in international relations that dictates international
society will naturally progress from one generation to the next. To
understand such thinking one has only to go back to the scepticism
found in Martin Wight’s view of progress in international rela-
tions. For Wight, the anarchical realm dictated that progress in the
international sphere was inherently more problematic than in the
domestic sphere.! As a result, the reality is that just because the R2P
was unanimously endorsed in 2003, it does not mean that the R2P is
here to stay. Notably some went as far as claiming that the R2P was
in fact dead in February 2011 because of the perceived slow response
to the atrocities in Libya,? only for the subsequent UN Resolutions
(1970 and 1973) to lead advocates to conclude the R2P is actually
‘alive and well’.3 The relevance of this debate is that one can see that
in a post-R2P world, policymakers will not only be confronted by the
real life challenge of mass atrocity crimes but will also be bombarded
by a variety of voices offering alternative ways for framing the R2P
crimes of genocide, war crimes, crimes against humanity, and ethnic
cleansing. As discussed in Chapter 1, this may lead policymakers to
treat genocide as just another insoluble problem. Because of this, the
chapter re-engages with the three traditions. To return to the idea of
theoretical pluralism, the ES views IR as a three-way conversation
between the traditions of realism, rationalism, and revolutionism.*
As raised in Chapter 3, each tradition conceptualises the issue of
genocide prevention in a different light. The aim of this chapter is
to utilise the understanding that has been developed over previous
chapters to re-engage with the realist, rationalist, and revolutionist
perspectives regarding genocide prevention in a post-R2P world.

145
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The realist voice

Having outlined the central tenets of realism in Chapter 2, let us move
straight into assessing the classical realist position. To do this, I consider
Henry Kissinger’s opposition to NATO’s intervention in Kosovo in 1999
for reasons to be discussed below:

The abrupt abandonment of the concept of national sovereignty ...
marked the advent of a new style of foreign policy driven by domes-
tic politics and invocation of universal moralistic slogans ... Those
who sneer at history obviously do not recall that the legal doctrine
of national sovereignty and the principal of non-interference-
enshrined in the UN Charter — emerged at the end of the devastat-
ing Thirty Years War. ... Once the doctrine of universal intervention
spreads and competing truths contest we risk entering a world in
which, in G. K. Chesterton’s phrase, ‘virtue runs amok’.>

The statement is important for it encapsulates a number of realist con-
cerns that relate directly to the prevention of genocide: (i) the meaning
of sovereignty and its relationship with international order, (ii) the lack
of moral foundations at the international level, and (iii) the threat of
humanitarian intervention sparking a great war.® Furthermore, the fact
that these issues were raised prior to the R2P allows us to analyse how
the R2P may have eased or exacerbated realist fears since.

In an attempt to deconstruct this multifaceted argument let us first
consider the meaning of sovereignty and its relationship with inter-
national order. From an ES perspective, the problem with Kissinger’s
approach is that it ties the moral value of order to a set of fixed prin-
ciples: state sovereignty, territorial integrity, and non-intervention,
whereas the reality of international relations is that principles such as
sovereignty are not static and does in fact change over time.” From this
perspective, it is important to consider that the R2P does not represent
an ‘abandonment of sovereignty’ (to use Kissinger’s phrase) but instead
asks signatories to understand legitimate sovereignty as conditional rather
than absolute.® Traditionally, such understanding leads realists to claim
that international normative commitments such as the R2P erode state
sovereignty. Yet a dialogue on this particular issue needs to emerge as
one can offer the exact counter-argument. If anything, the consensus
that underpins the R2P seems to provide a more informed and grounded
understanding of sovereignty which is legitimated via a collective
understanding of what is legitimately acceptable and unacceptable in
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contemporary international relations. This underpins the shift in under-
standing from ‘sovereignty as authority’ to ‘sovereignty as responsibility’
but this does not mean that sovereignty is any less important.” To go
back to Clark, a consensus has been forged at the international level,
expressed via the UN General Assembly endorsement of the R2P in
2005 and re-endorsement in 2009, which suggests that states accept
this contemporary interpretation of sovereignty as legitimate. It seems
fair to suggest that this consensus would not have been forged if the
R2P eroded the idea of sovereignty. In contrast, this consensus reflects a
more learned view as states acknowledge that sovereign authority does
not provide states with a carte blanche licence to commit genocide, war
crimes, crimes against humanity, and ethnic cleansing.

To consider this further, let us return to Kissinger’s own reflection
on the Rwandan genocide (which was raised in Chapter 3) in which
he states that he would have personally favoured an intervention in
Rwanda even though ‘It would have been a violation of what ordinarily
is my principle. ... Ordinarily I feel you should not risk American lives
for objectives where you cannot explain to the mothers why you did
it. ... [Yet] my instinct tells me we should have done it in Rwanda’.!®
From this perspective, it would seem that the crime of genocide is so
profoundly immoral that it calls for extraordinary action to be taken. In
essence, Kissinger invokes the ES solidarist position that humanitarian
intervention can be recognised as a legitimate exception to the rules of
sovereignty and non-intervention.!! Yet as Clark rightly points out, the
problem with such understanding is that ‘if humanitarian intervention
successfully registered its claim to be considered legitimate, it would no
longer be an exception, as the practice would have already changed’.!?
Thus, Clark appeals to the aforementioned understanding of interna-
tional legitimacy to claim that there is no such thing as a legitimate
exception to the rules as legitimate exceptions highlight that the rules
of the game have already changed in order to recognise the exception as
legitimate. In other words, if Kissinger states that he would abandon his
ordinary principle in order to favour genocide prevention in Rwanda,
then is it not time for Kissinger to reformulate his principles in order to
accommodate practices which he himself deems as legitimate? In sum,
the meaning of sovereignty and its relationship with order is something
that realists need to reconsider in a post-R2P world.

This brings us on to the second point raised in Kissinger’s analysis:
the lack of universal moral foundations. In a world full of competing
moral claims, realists warn that ‘there are no international accepted
standards of morality’ that states can appeal to.!> While one can accept



148 The Threat of Genocide to International Order

that there are no universal moral standards in a scientific sense (we cannot
prove their existence as we can gravity), this does not stop us from
championing the idea that constructed facts are just as important as
non-constructed facts.!* While realists are right to question the level
of compliance embodied in international normative agreements, this
should not stop realists from acknowledging and defending the idea
of a universal moral minimalism. After all, there are not many, if any,
realists that genuinely uphold the idea that foreign policy has ‘no moral
quality’.!® This is explicit in the recent revival of the realist tradition
as scholars have sought to re-engage with the normative dimension of
classical realism.'® If anything, therefore, it would seem that the R2P
has helped establish moral foundations (albeit constructed) in a world
full of competing moral claims by appealing to the consensus that exists
against the crimes of genocide, war crimes, crimes against humanity,
and ethnic cleansing. Significantly, this has helped overcome the ambi-
guity that plagued the debate over humanitarian intervention in the
1990s, thereby, helping create a clearer code of rightful conduct which
increases the likelihood of international stability precisely because
ambiguity at the international level causes wars of interpretation.

This brings us to the third point regarding Kissinger’s claim that
humanitarian intervention may increase the potential for great war.
Indeed, Kissinger’s analysis illustrates the realist tendency to cite the
empirical example of the Thirty Years War in order to justify the appli-
cation of realist principles. In essence, realists hold on to the idea that
times have not changed, thus, the world of 1999 is not that different
from that of 1618. By which it is meant that states still operate within
the context of anarchy as there remains no world government to
constrain the power-maximising nature of humans (classical realism)
or the impact of the security dilemma (neo-realism). To an extent, ES
scholars accept this claim as they uphold the view that the anarchi-
cal environment remains ‘undoubtedly war-conducive’.!” Yet even if one
accepts this view, the reality of international relations is that ‘foreign
policy must always operate within what Edmund Burke termed “the
empire of circumstances”’.'® The statement is relevant because it is
important to consider the difference between structure and circum-
stance. Circumstances change even if the structure does not and at
times circumstances dictate that the anarchical environment is more
war conducive than others. For example, in the lead up to the Thirty
Years War it is claimed that ‘Political disturbances exploded intermit-
tently in an atmosphere thick with the apprehension of conflict.’!° This
would suggest that the political and religious circumstances of the time
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created a highly volatile environment in which the potential for great
war was ever-present. This was notably very different in 1999 which
suggests that Kissinger, who notably accepts the importance of circum-
stance,? focused on the structure of international relations to the point
that he ignored, or even distorted the fact that the circumstances had
changed. Quite simply, the threat of great war did not loom large in
1999 as it did in 1618.

Of course, this is not to suggest that international relations may
not become more volatile in the future. Realists are therefore correct
to stress the prudence of risk assessment whenever the use of military
force is being considered.?! After all, the tragedy of the First World War
illustrates how great wars can be sparked by relatively minor disputes.
Therefore, if, and when, circumstances change, further consideration
needs to be given to the potential for great war. Yet again, it feels that
progress has been made on this issue as paragraph 139 of the R2P stipu-
lates that the decision to take collective action ‘in accordance with the
Charter, including Chapter VII, on a case-by-case basis’. In other words,
the fact that the UNSC has to come to an agreement over the use of
force on a case-by-case basis should ease realists’ fears that a great war
may arise as the norm of humanitarian intervention becomes further
entrenched.?? While establishing a UNSC consensus remains highly
problematic, an R2P intervention can only be enacted once UNSC
authorisation has been granted which ultimately depends on the Great
Powers of the permanent five making a calculated decision on a case-
by-case basis.?> Moreover, the fact that this decision is to be made in
accordance with the UN Charter should also help ease realist fears of
UN Charter violations. Although Kissinger appeals to the UN Charter to
suggest that states have no right to interfere in one another’s domestic
jurisdiction, this overlooks the fact that states have recognised genocide,
war crimes, crimes against humanity, and ethnic cleansing as a matter
of international jurisdiction via jus cogens (see Chapters 4 and 5).

While realists question the capability of institutions such as the UN,
it is clear that the R2P establishes a framework that reduces the poten-
tial for rogue intervention, reasserts the importance of both the UN
Charter and sovereignty, and furthermore attempts to place the burden
of military intervention on the collective shoulders of the ‘international
community’. Since no state can carry the burden of genocide preven-
tion unilaterally, it is imperative that this burden is carried forth on the
shoulders of international society as a whole. Andrew Hurrell explains
this point well when he states: “To a much greater extent than realists
acknowledge, states need multilateral security institutions both to share
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the material and political burdens of security management and to gain
the authority and legitimacy that the possession of crude power can
never on its own secure.’?* Primarily, the statement explains that states
need institutions such as the UN to help share the burden of security
in an anarchical realm. For example, Morris and Wheeler juxtapose the
unilateral stance taken by the US over Kosovo with that taken over Iraq
to highlight that in the latter case, because the US forged such a limited
coalition, the US had to carry much more of the political, economic,
and military burden than it did over Kosovo.?S Although one can
equally argue that in the context of Somalia the US carried too much
of the international burden,?® the point is that in attempting to shed
some of the burden, states should not revert to simply dismissing inter-
national norms and institutions. Secondarily, the statement by Hurrell
brings us back to the central idea of international legitimacy, as Hurrell
claims that power in itself is not enough. While states such as the US
may have the power to intervene unilaterally, it does not have the
authority to intervene unilaterally. Without forging a tolerable level of
consensual support, the perceived abuse of such crude power will only
go to add to a state’s unilateral.?” International legitimacy, it should be
remembered, not only constrains power but also enables power at the
international level. This is the power of legitimacy.?®

A final point worth pausing to consider here is the age-old debate
regarding the national interest, which although Kissinger did not
mention explicitly, remains ever present. Upholding the classic realist
approach, George F. Kennan argues that interventions are only defen-
sible if they stop a violation of interests rather than sensibilities.?’ In
essence, what Kennan justifies is geopolitical (rather than humanitar-
ian) intervention as he rejects the idea that states should send their
sons and daughters to die ‘saving strangers’ (to use Wheeler’s phrase).
Yet to return to the understanding set out in Chapters 4 and 5, realists
need to consider that there is more to just preventing genocide than
‘just’ saving strangers. For instance, realists need to consider whether it
is within the national interest of states to fight for the value of primary
institutions such as international law and international morality as well
as secondary institutions such as the UN and the UNSC?3 Returning to
the idea of international legitimacy, consideration needs to be given as
to how such primary and secondary institutions help facilitate inter-
national legitimacy thus increase the likelihood of international order.
The point is that when states allow crimes such as genocide to occur in
international relations, the value of such institutions is grossly under-
mined. While scholars tend to focus on the need to ‘save strangers’,
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it is important to consider that it is within the national interest of all
states to try and save the value of the very ordering principles that help
increase the likelihood of international order.

In sum, the decision to use force in international relations should
never be taken lightly and the prudent approach embodied in realist
decision making is to be welcomed on this point.3! While the three
points raised by Kissinger have been critically analysed to suggest that
the R2P signifies that progress has been made since the NATO’s inter-
vention in Kosovo, this is not intended to imply that these debates
have been resolved. Instead, it asks realists to reconsider these debates
in light of R2P developments which on the one hand, will undoubtedly
reconfirm certain realist assumptions, for instance, Russia’s interven-
tion in Georgia illustrates an abuse of power, yet on the other hand,
it may highlight how progress has been made, for example, the R2P
helped delegitimise Russia’s intervention and it is now difficult to see
how Russia can oppose R2P intervention on the grounds that the R2P
does not legitimise certain types of intervention. This brings us back
to the centrality of the UN which despite its limitations remains the
primary facilitator of international legitimacy (Chapter 5).With this in
mind; states cannot overlook the importance of confronting genocide.
If international law and international institutions, such as the UN, are
to have any perceived legitimate value, states have to formulate a long-
term collective security strategy in order to address their legal and moral
obligation to prevent genocide.

The rationalist voice

Unlike realists, ES pluralists have a more optimistic view regarding the
potential for progress and cooperation at the international level. As a
result, ES pluralists place more value in international institutions such
as the UN and international law than is to be traditionally found in
realism. However, as discussed in Chapter 3, ES pluralists unlike ES soli-
darists oppose the idea of humanitarian intervention in international
relations as they claim international order is best served by the rules
of sovereignty, non-intervention, and non-use of force. The pursuit of
international justice, therefore, embodied in the principle of humanitar-
ian intervention is seen to represent a clear violation of the ES pluralist
rules. Accordingly, the Genocide Convention and the 2005 R2P remain
a solidarist step too far. From this perspective, ES pluralists would tend
to put forward the idea that any responsibilities and/or obligations
towards humanitarian intervention should be rejected as international
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society should be ordered on the fundamental rules of sovereignty and
non-intervention.

The clearest endorsement of such a pluralistic doctrine can be found
in Robert Jackson’s publication The Global Covenant, Human Conduct
in a World of States.®> The work represents a groundbreaking piece of
contemporary ES scholarship in that it utilises the interdisciplinary
classical approach to address issues such as ‘peace and security, war and
intervention, human rights, failed states, territories and boundaries,
and democracy’ in a post-1945 world.?* Obviously the scope of this
work cannot be addressed in full here. Instead, this analysis will focus
on Jackson’s rejection of humanitarian intervention as a legitimate
practice in international relations. Although this work was published in
2000 (prior to the endorsement of the R2P), its theoretical defence of
absolute sovereignty, non-intervention, and non-use for force provides
an apt framework for this analysis as it is grounded on a moral, political,
and legal defence of ES pluralism. Notably this intellectually enriching
text offers great insight into ES pluralism; however, when one places the
crime of genocide within this pluralistic framework, the internal coher-
ence of Jackson’s book comes under intense scrutiny.

First of all, let us gauge the moral defence put forward as Jackson
believes that the rules of sovereignty and non-intervention serve
humanity. By this it is meant that sovereignty allows for ‘unity in diver-
sity’, in that alternative ways of living can be constructed within states
yet at the same time this still allows for a normative dialogue to exist
between states.?* The premise is neatly summed up in Jackson’s commit-
ment to normative pluralism as a moral basis for sovereignty:

Normative pluralism is the morality of ‘tending your own patch’
and that means having a patch and being free to occupy it and
cultivate it in your own way. A core human value of the global
covenant is the opportunity it affords to people the world over
to make of their local political independence whatever they
can without having to be unduly concerned about unwarranted
interference by neighbours or other outsiders. The global cov-
enant provides a normative guarantee of political independence.
However, it offers no guarantees, normative or otherwise, that
international freedom will be used wisely or effectively.?’

The statement embodies Jackson’s unshakable moral commitment to
normative pluralism as Jackson believes that it serves the imperfec-
tion, diversity, and commonality to be found in humanity. The highly
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interesting point is that while ES solidarists advocate humanitarian
intervention to prevent crimes against humanity, the understanding
put forward by Jackson implies that humanitarian intervention, could
in itself, constitute a crime against humanity as it violates the very rules
that serve humanity best. While Jackson also shares the realist fear that
humanitarian intervention may become a doctrine that is exploited by
powerful states, here we see a more developed normative argument in
that Jackson puts forward a normative link between sovereignty and
humanity.

This commitment to normative pluralism, in the defence of human-
ity, also underpins Jackson’s political defence of sovereignty and non-
intervention. As Jackson boldly proclaims: ‘Sovereignty is not a political
arrangement only for fair weather and good times. It is an arrangement
for all political seasons and for all kinds of weather.”*® Such rationale
aligns itself with the normative pluralism outlined above, for Jackson
views the state as a ‘framework of independence’.?” Although this does
not guarantee that state leaders will not abuse their political autonomy,
this commitment to autonomy offers the only framework in which
independence can prosper. Without such political independence states
cannot flourish in an independent way. Fearful of outside interven-
tion states will be constantly ‘watching over their shoulder’ which will
ultimately hinder their ability to evolve as they would without external
influence. As a result, this will hinder humanity’s ability to evolve in
a diverse and imperfect manner. When reading The Global Covenant,
one cannot help but be reminded of the expression ‘short-term pain
for long-term gain’ as sovereignty is advocated in the absolute sense,
despite its flaws, for it remains the only viable option for ensuring that
states and humanity flourish.

This brings us to the third and final dimension of legality. Jackson
defends his position from a legal perspective by appealing to the under-
standing set out in Article 2 of the UN Charter. For example Jackson
boldly claims: ‘The most important procedural norm-grandnorm — of
the global covenant is clearly expressed by Article 2 of the UN Charter.
Article 2(4) lays down the most important principle of state sovereignty
“All members shall refrain in their international relations from the threat
or use of force against territorial integrity of political independence.”’38
This interpretation of the UN Charter is common among critics of
humanitarian intervention. Article 2 is interpreted in an absolutist
sense to infer that the UN Charter upholds the idea of absolute sov-
ereignty. This paves the way for Article 2 (7) which as Jackson notes:
‘proclaims the principle of non-intervention: “Nothing in the present
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Charter shall authorize the United Nations to intervene in matters
which are essentially within the domestic jurisdiction of any state”’.3°
Accordingly, the ‘grandnorm’ status that Jackson attributes to Article 2
of the UN Charter, seemingly overrides the legal status of alternative
norms to be found in the UN Charter's commitment to inalienable
rights and other such pro-interventionist legal treaties, conventions,
and declarations. Although one can understand Jackson’s appeal to
Article 2 to defend against the ever expanding post-Cold War debate
over humanitarian intervention, when it comes to genocide (for the
reasons discussed in Chapter 5) the Genocide Convention sets out a
clear legal framework that provides states with the right to intervene.
While Jackson’s book provides a thoughtful and enriching analysis of
international relations, when one places the crime of genocide within
this pluralistic framework, the legitimacy and internal coherence of
Jackson’s book becomes untenable.

Jackson defends political autonomy on the grounds that this serves
the diversity of humanity. Quite simply, this could not be further from
the truth when one considers the implications of genocide. Jackson
claims that political independence allows states to ‘tend their own
patch’ allowing for citizens to achieve the ‘good life’, yet this grossly
misses the point that genocide occurs precisely because state leaders
‘tend their own patch’. For example, Zygmunt Bauman refers to the
genocidal process as an attempt to look after one’s garden: you admire
the flowers you wish to keep and eradicate the weeds that you do not
wish to see in your garden.*® Hence groups such as the Jews or Tutsi
were deemed to be weeds within their own societies and their destruc-
tion was the outcome of state leaders ‘tending their own patch’. It is
within such circumstances that Jackson’s book suffers from a striking
lack of internal coherence as it is clear that genocide grossly undermines
the diversity of humanity, yet this is the very thing that Jackson sets
out to protect. As discussed in Chapter 2, the process of destruction
that is to be found within the genocidal process acts to destroy ‘the
essential foundations of a group’. If one upholds a commitment to
cultural diversity (as Jackson does), it is internally incoherent to suggest
that bringing an end to such a destruction process (via humanitarian
intervention) would somehow hinder the cultural diversity of human-
ity. Although Jackson hopes that non-military methods can be used to
prevent human rights violations within states, in denying humanitar-
ian intervention in all contexts, the author ultimately grants state lead-
ers a licence to destroy groups and in doing so destroy the diversity of
humanity which he himself sets out to uphold.*!
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It is also evident that the state-centric nature of Jackson’s political
autonomy serves the interests of state leaders more than it does the idea
of humanity. For example, Jackson claims that ‘the global covenant
enables state leaders to relate to each other, to co-exist with each other,
and to cooperate with each other without sacrificing the political inde-
pendence and the values and life ways upheld by it’.#? Despite the fact
that such rhetoric explicitly endorses the co-existence of state leaders,
Jackson qualifies this position in relation to humanity by basing his
argument on the assumption that ‘leaders represent humanity in its full
heterogeneity’.#> The problem with this rationale is that state leaders do
not represent humanity: how can it be that 193 state leaders (the General
Assembly) represent the seven billion plus of humanity in its full hetero-
geneity? The understanding, therefore, set out by Jackson seems to serve
state elites rather than humanity. The state-centric assumption that is
built into this claim only goes to undermine any notion of humanity
which would undoubtedly be better served through a solidarist com-
mitment to conditional sovereignty. As discussed, the legal, moral, and
constitutional consensus forged over the idea of conditional sovereignty
(embodied in the Genocide Convention and the R2P) represents an
attempt by international society to constrain the idea of absolute power
in international relations. This reflected international society’s view that
absolute sovereignty acted to serve the interests of leaders rather than
citizens within such tyrannical contexts as genocide.

While Jackson implies that ES pluralism serves the interests of states,
and the individuals within states, this perspective is built on an assump-
tion regarding the relationship between the rulers and the ruled. It
seems that Jackson has overlooked the role of power within his attempt
to construct the notion of a global covenant on the grounds of inter-
national legitimacy. This defence of political autonomy is built on the
notion that states will sort it out for themselves, yet as Jackson knows,
the role of power within the state means that citizens do not have the
power to sort it out if for themselves (when they find themselves the
victim of state tyranny). When a state implements the genocidal process
there is very little, or nothing, that the victims can do without outside
help. They are victims not because of what they have done but because
of who they are. This is critical. Quite simply it leaves the victim group
with no power to compromise. This is important when one considers
Jackson'’s opposition towards humanitarian intervention as he claims
that countries do not want to be unduly concerned about outside
intervention. While one can imagine this to be the case in times of
‘good weather’ (to use Jackson’s phrase), it is more difficult to imagine
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that people feel this way in times of ‘bad weather’. When a regime is
committing genocide, then the groups being targeted are not worried
about intervention, they are worried about non-intervention. Despite the
fact that Jackson is motivated by an obvious compassion for humanity,
his book would undoubtedly find great favour with genocidal perpe-
trators. This raises a critical point in that such ardent pluralism may
increase the frequency of genocide. If a state leader knows that he, or
she, will not answer to outside interventions then what is to stop such
tyranny from escalating?

The legitimate foundations of Jackson’s anti-humanitarian stance,
at least within the context of genocide, are indefensible. For example,
Jackson draws quite extensively on Tony Blair’s seminal speech regard-
ing ‘The Doctrine of The International Community’, before rejecting
the idea that democratic states have the moral right to invoke regime
change on non-democratic states.** Jackson states that if this infer-
ence is correct, such a movement would see a transformation from a
‘societas of states into an international community (universitas) based
on democracy and human rights’.*> The problem is that this inference
drawn from Blair’s speech is not correct, as Blair’s speech was not built
on the single idea of pro-democratic regime change. Instead, Blair raised
a whole host of ideas relating to sovereignty and human rights which
need to be considered further:

The most pressing foreign policy problem we face is to identify the
circumstances in which we should get actively involved in other peo-
ple’s conflicts. Non-interference has long been considered an impor-
tant principle of international order. And it is not one we would
want to jettison too readily. One state should not feel it has the right
to change the political system of another or foment subversion or
seize pieces of territory to which it feels it should have some claim.
But the principle of non-interference must be qualified in important
respects. Acts of genocide can never be a purely internal matter.*

On reading the statement, and in the light of what occurred in Iraq,
one can understandably infer that Blair advocated pro-democratic
regime change. The legitimacy of such regime change is rightly brought
into question as it is clear that no overall moral or legal consensus
exists, within today’s world, regarding pro-democratic regime change.
However, the statement also raises the perfectly legitimate point regard-
ing the fact that while sovereignty is extremely important, there are
certain acts of state tyranny that cannot be considered as a domestic
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issue. This is not simply a debate over pro-democratic regime change but
a more profound question of where international society should draw
the line between conditional and absolute sovereignty. Reaffirming the
sentiment outlined in Chapter 5, Blair states that genocide can never be
viewed as a purely internal matter. This latter aspect is gravely omitted
in Jackson’s analysis as he rejects the legitimacy of the pro-democracy
norm yet fails to gauge the legitimacy of the anti-genocide norm.#’

In sum, international legitimacy should be understood as a process
rather than a property. The collective understandings that are constructed
can be deconstructed. The ES pluralist commitment to absolute sover-
eignty, non-intervention, and non-use of force implies that on one
hand states should not forge any understandings that challenge these
rules and on the other hand, states should deconstruct any such under-
standings that have been forged in the past. At present, it is evident
that the pluralist rules of absolute sovereignty, non-intervention, and
non-use of force have been deemed to be outdated within the context
of genocide. The conditional element embodied in the understanding
of sovereignty espoused by the Genocide Convention and the 2005 R2P
has ultimately been deemed as rightful conduct. State leaders have seen
that such understanding is necessary for the health of international
society as such mass atrocity crimes cannot be tolerated in a world that
strives to become more civilised. It should be stressed here that the
understanding of ES pluralism put forward by Jackson does not engage
explicitly with the idea of genocide, which as discussed, places the
context of such pluralism in a stark light. However, the silence on this
subject matter does not deter from the fact that in upholding a commit-
ment to such rules, Jackson’s book comes under intense scrutiny within
the context of genocide. Such silence is perhaps a common feature of
such a pluralistic approach. As Richard Shapcott claims: ‘Because of
their assumptions of limited interaction, pluralists are at best silent
and at worst indifferent to the extent of transnational ethical problems
that face modern communities.”*® This silence has not been helped as
Jackson has produced work on sovereignty and humanitarian interven-
tion since the endorsement of the R2P, yet failed to engage in an analy-
sis of whether conditional sovereignty is legitimate.*

The revolutionist voice

The tradition of revolutionism remains the most under-theorised tradi-
tion in the ES approach. As discussed in Chapter 3, for Wight, revolu-
tionism was a hybrid category which captured the ‘soft’ revolutionaries
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from Kant to Nehru, as well as the ‘hard’ revolutionaries of Jacobins
and Marxists.>® Obviously such a ‘broad church’ of thought cannot be
fully addressed here. Because of this, this final section re-engages with
Andrew Linklater’s focus on the relationship between the ES and cos-
mopolitanism.3! A range of work will be drawn on here as Linklater has
spent over 30 years addressing questions surrounding the problems of
establishing an international community.>?> Notably, Linklater’s focus
on the principle of harm has relevance for the relationship between
order, justice, and genocide and it provides insight into the potential for
progress (within limits), in international relations.>® The final section
will focus on Linklater’s central idea that the consensus to be found in
international relations, regarding the principle of harm, provides not
just a potential common ground for IR scholars, but also a basis for
progress in international relations. This offers insight into how the R2P
can be entrenched further as an international norm.

In an attempt to answer the question, ‘what is harm?’ Linklater uses
the Oxford English Dictionary definition: ‘evil (physical or otherwise) as
done to or suffered by some person or thing: hurt, injury or mischief’.>
Although this in itself seems quite straightforward, Linklater acknowl-
edges that although the notion of harm is universal, the notion of what
constitutes harm is not.>> As one would expect, alternative schools of
thought approach the subject matter of harm in a manner of different
ways as harm could be measured on a physical, emotional, economic
or even cultural level.>¢ The ES focus therefore is on direct physical
harm, or what Linklater refers to as ‘concrete harm’, by which means
the intentional infliction of harm.%” It is the issue of ‘concrete harm’
that is of relevance here. Placing the principle of harm within an ES
framework, Linklater states:

A pluralist society of states is concerned with reducing inter-state
harm and incorporates international harm conventions within its
institutional framework, whereas a solidarists society of states
incorporates cosmopolitan harm conventions, designed to reduce
harm done to individuals in separate political communities.>®

The understanding put forward draws on the pluralist-solidarist divide.
On the one hand, ES pluralists attempt to reduce the level of harm
between states, yet on the other hand, ES solidarists attempt to reduce
the level of harm both between and within states. As a result, Linklater
claims that ES solidarists uphold cosmopolitan harm principles. From this
perspective, both ES solidarists and cosmopolitans share a commitment
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to reducing the level of harm between and within states which reflects
that there is a substantial common ground between these two schools
of thought.

This analysis leads Linklater to claim that attaching the revolutionist
label to Kant is misleading. Instead, it is proposed that Kant should be
placed within the rationalist tradition of Hugo Grotius (albeit at the
revolutionist wing). The reason is that Kant attempted to build ‘cosmo-
politan attachments into international society’, rather than offer any
genuine revolutionary blueprint.>® It is worth pausing here to gauge this
‘less revolutionary’ position a little further, as Linklater explains:

Kant’s vision of a world order which combines sovereignty with
respect for human rights and cultural diversity is very different from
the cosmopolitanism and cultural diversity which Wight described.
Bull and Wight would have been closer to the mark if they regarded
Kant as a dissenting voice within the Grotian tradition and one
of the great exponents of a radicalized form of rationalism which
envisaged the progressive application of the harm principle in inter-
national affairs- its extension, in short, from interaction between
members of the same state to relations between all states, and in
time, to relations involving all sections of humanity.*°

The statement underpins Linklater’s portrayal of Kant as a radical
rationalist, rather than a revolutionary.®! As is well documented, Kant
did not explicitly favour the idea of humanitarian intervention which
would in fact align Kant with ES pluralism if it were not for his commit-
ment to cosmopolitan law which attempts the regulate the behaviour
between and within states. Such complexity underlines the problem of
categorising Kant within the ES framework, yet the focus here is not on
the accuracy of the term ‘revolutionary rationalism’ but on Linklater’s
claim that one should not dismiss Kant’s ideas as somewhat utopian
(as often suggested by Wight and Bull). In highlighting the respect that
Kant held for both sovereignty and human rights, Linklater seemingly
upholds the broader view that cosmopolitanism should be understood
as ‘universality plus difference’.5?

Notably, Linklater is not alone in this approach as Richard Shapcott
also focuses on the principle of harm to suggest that a consensus
can be struck between cosmopolitans and anti-cosmopolitans. Both
scholars aim to ease the fears of ‘communitarian realists’ (such as
Walzer), and ‘international pluralists’ (such as Bull), as they claim that
neither a ‘world state’ nor a ‘collective universal definition of the good’
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is needed to establish a common ground over the principle of harm.%
In acknowledging that harm can be regulated without the establish-
ment of a world government or a universal conception of ‘the good’,
both scholars aim to debunk the utopian myth that surrounds Kant and
Kantianism. As Linklater explains, the ES’s defence of rationalism, has,
at least at times, been bound up with a ‘crude and misleading inter-
pretation of Kant and the larger Kantian tradition’.%* This led Bull to
portray Kant as a ‘revolutionary revolutionist’ who advocated a world
government, yet this was not necessarily true.®® This utopian portrayal
of Kant can also be found in Wight, for as Garrett W. Brown explains,
Wight portrayed Kantianism as ‘inordinately demanding of a common
morality and therefore so fantastically universalistic that it is ren-
dered both untenable and extremely dangerous to a plurality of global
beliefs’.6 Such misrepresentation ultimately fuelled the belief that Kant
should be regarded as a revolutionary, whose legacy should, therefore, be
disregarded as utopian. This has undoubtedly contributed to the general
image among critics of cosmopolitanism that Kantianism represents an
‘out-of-date package of “Enlightenment” outlooks’.”

Of course, one should not get carried away here and it is clear that
the focus on harm does not allow us to overlook the array of complexi-
ties, ambiguities, and confusion within the ‘always highly problematic
category of Kantianism’.%® If Wight and Bull have misrepresented Kant,
then perhaps they can be offered some form of forgiveness as it is
evident that even cosmopolitans have problems grounding Kant. This
point is explicitly raised in Brown'’s work on Grounding Cosmopolitanism
as he illustrates that even Kantian’s appeal to alternative constructions
of Kant when advocating their vision of how international relations
should be ordered.®® As a result, the picture painted presents Kantianism
as somewhat of a ‘broad church’, in which legal, political, cultural, and
civic cosmopolitan conceptions of Kant sing from a different Kantian
hymn sheet.”® This illustrates that critics should not dismiss Kantianism
as idealistic on the grounds that certain elements to be found within
certain conceptions of Kant may be considered to be idealistic. For
example, the work of Martin Wight is not dismissed as idealistic because
of his commitment to the idea of a ‘God-given’ morality. This is despite
the fact that, as Paul Guyer explains, ‘In the practical sphere, few can
any longer take seriously the idea that moral reasoning consists in
the discovery of external norms.’””! Essentially, Brown, Linklater, and
Shapcott make the point that a more informed understanding of Kant
provides a potential common ground for a three way conversation
between IR scholars, and also an opportunity for progress to be made
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in international relations. This is important when we begin to consider
the relationship between morality and consensus in the construction of
international legitimacy.

For example, Brown puts forward a ‘tamed’ version of Kantianism
which advocates the establishment of a Kantian constitution commit-
ted to both morality and institutionalism. This two-fold commitment
claims that international relations should be constructed on ‘a weak
form of moral cosmopolitanism’ which in turn acts to underpin ‘a strong
form of cosmopolitan law’.”? This constitution reflects Brown’s view
that there should be a universal moral order, but that we also have to
be wary of an ever increasing normative agenda. Such understanding
reflects the more mainstream view, that in a world full of competing
moral claims, we have to tread carefully when attempting to construct
a universal moral order. Any attempt to construct this universal moral
foundation will be undoubtedly hindered, by what I refer to here as
moral over-reach. To go back to our understanding of international legiti-
macy, legitimacy is not a product of morality alone and it is therefore
imperative, if international society is to construct global standards of
legitimacy that embody a universal moral commitment, that our moral
expectations are anchored on what is achievable in moral, legal, and
constitutional terns. What is interesting about Brown'’s approach is that
he grounds more than just Kant, Kantianism, and cosmopolitanism,
as he seeks to ground international relations itself on a ‘weak form of
moral cosmopolitanism’. This is of direct relevance to this analysis as
this understanding of a ‘weak form of moral cosmopolitanism’ aligns
itself with the aforementioned idea of a universal moral minimalism.
The establishment and practice of a universal moral minimalism is
imperative if international relations are to progress on such commit-
ments as the R2P. While sceptics challenge the idea of progress within
the anarchical realm, one has to question any attempt to uphold an
international system that does not embody a commitment to universal
moral minimalism.

This neatly brings us back to the crux of the matter regarding the
principle of harm and the potential for progress in a post-R2P world.
Essentially, both Linklater and Shapcott reduce the debate over a uni-
versal moral minimalism and a weak form of moral cosmopolitanism
down to a specific focus on harm.”® Acknowledging the ever problem-
atic point (that forging a universal consensus on a universal moral
order will be difficult); they claim that the consensus that already
exists over the issue of harm provides an opportunity for progress in
international relations. This ties in nicely with the sentiment so aptly
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expressed by R. J. Vincent who claims we should ‘seek to put a floor
under the societies of the world and not a ceiling over them’.”# Such
understanding highlights that states should not get bogged down in
idealistic debates over whether international society can, or should,
establish a world government but instead focus on establishing uni-
versal moral foundations. It is with this in mind that Linklater and
Shapcott’s focus on harm demonstrates that progress, at least on this
specific issue, does not require a utopian shift in policymaking for as
Linklater explains a ‘global harm narrative’ has emerged in interna-
tional relations.”> The reality is that states have managed to forge a
common understanding on a ‘range of matters which belong to a lower
moral register than visions of some supposedly universal conception of
the good’.”® In other words, although there remains a debate regarding
what constitutes a ‘universal good’; states have forged an understand-
ing over what constitutes a ‘universal bad’. It is here that the crime of
genocide is of relevance.

The idea that ‘we should seek to create a floor beneath the society
of states’ aptly underlines the premise of this book. While Vincent
focused on the issue of starvation, this book has focused on the issue
of genocide in relation to establishing global standards of legitimacy
that incorporate a universal legal, moral, and constitutional founda-
tion. Genocide provides international society with both a fundamental
problem and opportunity: to establish a universal legitimate order that
embodies both a commitment to sovereignty (in the conditional sense),
and human rights (in the universal sense), through utilising its existing
aversion towards genocide. Quite simply, this book has taken the con-
sensus regarding the principle of harm one step further as it utilises the
fact that genocide acts as the quintessential example of harm in inter-
national relations. Despite the fact that all societies have their views
on what constitutes harm, there is a universal consensus regarding the
crime of genocide. As Shapcott explains:

It follows that the more serious or fundamental the nature of the
harm, the more likely it is to be identified as such by people in diverse
situations. Starvation is a clearly harmful condition that is close to
being both objectively identifiable (the point at which life can no
longer continue) and commanding of a near universal consensus as
to its harmful status. Likewise, having one’s identity, or community
of belonging, removed or destroyed (harmed), is also something that
might well command such a consensus. Genocide is perhaps one value
that states have agreed in principle) overrides nationals sovereignty,
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thus recognising a universal crime (or harm) against communities as
well as individuals.””

The statement reiterates much of the sentiment expressed throughout
this book. Shapcott acknowledges that there are issues such as starvation
that conceivably violate a cosmopolitan harm principle (or what has
been referred to here as a universal moral minimalism). Both Shapcott
and Linklater recognise genocide as a paradigm example of harm and
claim that the Genocide Convention signifies a cosmopolitan harm
convention.”® From this perspective, the legal developments towards
genocide begin to highlight how difficult it would be for international
society to regress upon its commitment to prevent genocide.

As Linklater and Shapcott highlight, the Genocide Convention
embodies a cosmopolitan harm principle, which has then been
entrenched further via legal and normative developments such as the
establishment and practice of the ICC and the R2P (this goes back to
the understanding set out in Chapter 4). With this in mind, it is inher-
ently difficult to see how international society can regress upon its cos-
mopolitan commitment to prevent genocide which is embodied in the
Genocide Convention, the Rome Statute, and the R2P. To illustrate this
let us consider the Kantian idea of a ‘categorical imperative’. According
to Kant, the categorical imperative stipulates that individuals should act
‘only according to the maxim whereby you can at the same time will
that it should become a universal law’.”? Although such cosmopolitan
ideals can seem somewhat ‘lofty’, the point made by Linklater is that
such cosmopolitan thinking is evident in the establishment of cosmo-
politan harm conventions such as the Genocide Convention. While
the actors involved may not talk in cosmopolitan terms, they have
willed such universal laws into existence. Therefore, it is difficult to see
how international society could regress to the point that international
society could collectively will the idea of harm (especially within the
context of genocide) to become a universal law. This takes us back to
the understanding of international legitimacy set out in Chapter 4, for
as discussed, it is theoretically possible that states could construct an
understanding of genocide as rightful conduct, yet when one consid-
ers that this would mean that states would have to forge a consensus
that genocide is legally, morally, and constitutionally acceptable, it
is practically impossible to imagine that such an outcome could be
constructed.

It is here that the critical point emerges: if international society cannot
regress upon its commitment to prevent genocide, it has to do its best to try
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and fulfil it. In other words, it is simply not enough to have treaties and
conventions floating around in the air in some abstract sense. If societal
relations are to be guided by any sense of international law and moral-
ity (and I would argue that it is within the interests of all states to do
so), then states have to do their best to uphold the commitments they
forge. Hence, international society should think carefully about what
it commits itself to as any attempt at legal and moral over-reach will
ultimately hinder its ability to entrench a universal legitimate order.
However, for the reasons discussed throughout this book, the Genocide
Convention should not be seen as just another legal convention as
it embodies a universal legal and moral minimalism that needs to be
fulfilled if ideas such as international law and morality, as well as the
institution of the UN, are to hold on to their perceived value in inter-
national relations.

To bring this engagement with revolutionism to a close, it seems
clear that the idea of cosmopolitan harm principles embodied within
existing cosmopolitan harm conventions restates the idea of a universal
moral minimalism. A moral basis, if you will, for international society.
As discussed in Chapter 4, genocide is internationally regarded as the
‘crime of crimes’ from both a moral and legal perspective. This has seen
the idea of a universal moral minimalism entrenched within an attempt
to construct a universal legal minimalism (jus cogens) from which states
should not deviate. However, as discussed, genocide remains much
lower down the priority list within the political context. While there
remains an international expectation that genocide should be pre-
vented, policymakers do not see its prevention to be within the national
interest of states.

Quite simply, it gets to a point in international relations when policy-
makers are faced with a question: Kant or Won't?®® As discussed,
Linklater’s questions whether international society’s aversion towards
human suffering provides an apt foundation for moral progress in inter-
national relations. In so doing, he reduces the debate over a universal
moral order down to this one principle of harm, to highlight the fact that
an international consensus can be forged. This is important from a legiti-
macy perspective for the reasons discussed in Chapter 4. Essentially, this
book takes such an approach one step further as it reduces the debate over
international order down to its barebones regarding what states can agree
on, in the universal sense, from a legal, moral, and constitutional perspec-
tive. In essence, this approach strips away the discourse over sovereignty
and human rights to the point that a central core is revealed: states have
an obligation not to commit genocide, and international society has an
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obligation to prevent genocide from occurring. Because of the relation-
ship between genocide and international legitimacy, genocide prevention
is about more than ‘just’ saving strangers. As discussed, genocide erodes
the legitimate authority of the UN and the UNSC more than any other
crime. Moreover, its relationship with international legitimacy highlights
that in failing to prevent genocide, states erode the value of international
law and international morality. When such ordering principles are deval-
ued, the likelihood of international instability is increased.

Conclusion

The UN is an institution that embodies and oversees internationally
agreed standards of legitimacy. These act to guide and shape interna-
tional relations. As a result, the UN acts to constrain the power of states
but also helps constrain the much broader misuse of power between and
within states. When states act in an ad hoc manner, they undermine
the value of the very rules that they themselves depend on in order
to try and keep the behaviour of other states in check. It is within the
national interest, therefore, of all states, to adhere to global standards of
legitimacy, which they themselves help forge. Even if this means such
understandings constrain their individual right to ‘maintain freedom of
action’ (to use Martin Wight's phrase), these understandings ultimately
set out what constitutes rightful conduct which in turn helps constrain
wrongful conduct. The overarching point then is quite simple: if interna-
tional society forges global standards of legitimacy, then states have to
do their best to uphold them, for if they do not, or offer ad hoc support,
what message does this send to other states?

This leads us naturally back to the insight offered by the cosmopoli-
tan thinkers above as it is clear that international society should not
commit ‘moral over-reach’ when attempting to construct global stand-
ards of legitimacy. While it may seem peculiar to suggest that there is
scope for a common ground between realists and cosmopolitans, this is
exactly what Linklater and Shapcott propose as they focus on the issue
of harm. Since progress within the anarchical realm remains a fickle
and fragile process, it is imperative that states do not try and run before
they have learnt to walk. The idea of a universal legitimate minimalism
(in the constitutional, moral, and political sense) seems to provide an
apt basis on which societal relations can develop. Despite the fact that
forging agreements between states is difficult, we have to start some-
where and placing a legal, moral, and constitutional floor beneath states
(to use R. J. Vincent’s idea) seems to provide an apt ‘starting point’.



166 The Threat of Genocide to International Order

Linklater and Shapcott’s focus on the issue of harm aligns itself with
this approach and I would support the idea that international society’s
aversion towards human suffering provides a universal benchmark from
which international relations can build on. Essentially, this book takes
this approach one step further as it specifically focuses on the crime of
genocide to claim that genocide provides international society with a
problem and a opportunity: to combine an understanding of state sov-
ereignty and universal human rights within a coherent and obtainable
legitimate order.

The cosmopolitan perspective also aligns itself with the ES solidarist
position in that although both schools of thought remain wary of moral
over-reach, they also reject the idea of moral under-reach. 1t is precisely
this latter point that highlights the moral deficiency of ES pluralism and
the idea of normative pluralism put forward by Jackson above. Notably,
none of the cosmopolitan perspectives raised above advocates the idea
of a world government or supranational institution acting as some sort
of ‘moral busybody’. Instead, they present a sobered and realistic view of
international relations in that states should not be granted a carte blanche
licence to do what they want in the knowledge that they will not face
external intervention. Although there may be cultural differences that
shape our understanding of morality, to go back to Chapter 4, there are
universal understandings of human wrongs, from which we can infer uni-
versal understandings of human rights. Reaching an acknowledgement
of a universal moral minimalism is the absolute minimal position that
actors should advocate, for anything less signifies ‘moral under-reach’.
If international society cannot establish a universal moral minimalism,
then it is difficult to see how international society can have order in the
anarchical realm.

In order to maintain and increase levels of international order, it is
imperative that states seek cooperation on matters which occupy this
universal minimalist space. As discussed throughout this book, if there
is a space, and I would argue international society has constructed the
understanding that there is a space; genocide occupies this space. If
international society cannot retreat upon this commitment, it has to do
its best to fulfil it. It is clear that the legal obligation to prevent genocide
cannot be seen as just some abstract obligation that states do not have
to fulfil, for when they do not, they undermine the value of interna-
tional law, international morality, and the international institution of
the UN, all of which help stabilise international relations.
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Conclusion: Answering the ‘East
Tennessee Question’

The idea of the ‘East Tennessee Question’ is taken from Ken Booth'’s
analysis on human rights and the proposed need for inventing human-
ity.! Booth recalls that William F. Shulz (one-time director of Amnesty
International) made a speech in Knoxville on human rights and human
rights violations occurring around the world. The speech aroused the
following question: ‘But what does this all have to do with the person
in East Tennessee?’? The question underpins the premise of the ‘East
Tennessee Question’ proposed by Booth. Despite the fact that the ques-
tion was raised in East Tennessee it could have easily been raised in any
other part of the world: why should we here, care about those over there?
As Booth explains: ‘One powerful response is to try and engage people’s
sympathies by trying to make immediate the pain and oppression some
suffer.”® This is perhaps the most common response. However, as Booth
notes, Shulz himself ‘was not convinced by the effectiveness of such an
approach’.* Essentially, Shulz questioned the impact of this approach
and instead attempted to answer the ‘East Tennessee Question’ from a
more pragmatic perspective. By which Schulz meant that legal and ethi-
cal issues had to be framed in the ‘language of realpolitik’ if they were
to hold people’s attention.’

The ‘East Tennessee Question’, therefore, provides an apt context for
understanding this book as it takes us back to the logic embodied in the
question set out at the start of Chapter 1: genocide refers to the destruc-
tion of a group, however, if I am not a member of that group, why
should I care about their destruction? Accordingly, the question sits well
alongside the ‘East Tennessee Question’ as it questions why I, or we,
should care about victims of genocide. Furthermore, the two approaches
identified above help illustrate the two alternative approaches that can
be adopted when responding to such questioning: (i) respond by trying
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to engage people’s sympathies or (ii) respond by framing one’s response
within a more pragmatic realpolitik framework. As a result, I conclude
this book by reflecting on these two approaches as it helps summarise
what this book has and what it has not done.

Engage people’s sympathies

Although this approach was not utilised in this book, it remains the
most common approach and is used here to show what this book did
do by highlighting what it did not. Quite simply, the majority of geno-
cide scholars and human rights scholars in general, try and stir people’s
consciousness to provoke the idea that people should care about human
suffering in other parts of the world. When assessing the question of
genocide prevention, this approach is completely understandable for
one would expect that most people would be stirred by the personal
accounts of genocide victims. The truth is that there have been many
times throughout this research when I have simply had to ‘close the
book’. By this I mean that one has to stop reading (at least temporarily),
because of how one is so disturbed by real-life events that have occurred
within the context of genocide. For instance, a UN Report into practice
of mass rape in the Rwanda genocide found: ‘A 45-year old Rwandan
woman was raped by her 12-year-old son-with Interahamwe holding
a hatchet to his throat-in front of her husband, while their five other
young children were forced to hold open her thighs’.® I suppose every
genocide scholar must be able to recall a story that has silenced them;
this is (one of) mine.

From this perspective one can understand why scholars answer the
‘Fast Tennessee Question’ by appealing to the first approach raised by
Booth above. Advocates of this approach attempt to engage people’s
sympathies by simply recalling real life events. It is hoped that the
nature of the crime (as discussed in Chapter 2) is so morally abhorrent
that this will stir the conscience of humankind thereby creating a
response. This is put into context within Fergal Keane’s analysis of the
Rwandan genocide:

A year before the Rwandan genocide occurred I was sitting in the
BBC radio studio in Johannesburg taking part in the annual cor-
respondents’ review of the year. The subject of central Africa came
up and I spoke about the increasing danger of a catastrophe in the
region. ... A London-based correspondent wondered aloud why we
should care about disputes in obscure countries. | was taken aback by the
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question, believing that it reflected a narrow view of the world and
issues and emotions that shape our collective history. I answered by
saying — and I hold passionately to this view today — that we should
care because we belong to the same brotherhood of man as the citizens of
seemingly remote African countries. It is not a political reason and some
may call it naive. That is their prerogative. For me, however, the con-
clusion is unavoidable: genocide killing in Africa diminishes us all.”

The statement is of direct relevance as the London-based correspondent
raised the exact same sentiment to be found within ‘The East Tennessee
Question’” when he questioned: why should we care about disputes in
obscure countries? In his response, Keane upholds the first approach
identified above as he appeals to the idea of a ‘brotherhood of man’,
claiming that genocide does not only diminish the group being tar-
geted, genocide ‘diminishes us all’. The problem with this approach is
not that it is wrong, or naive, as such, but that Keane presents the idea
of a ‘brotherhood of man’ as a self-evident truth and does nothing to
substantiate this claim.

This exact point is raised in William Bain’s analysis of normative the-
ory within the ES. Of specific relevance here is Bain’s analysis of Nicholas
J. Wheeler’s seminal text, Saving Strangers: Humanitarian Intervention in
International Society, as Bain states: ‘It seems as though Wheeler merely
invokes humanity as a self-evident moral truth - the authority of
which requires no further explanation — which in the end cannot tell
us the reasons why we should act to save strangers.’® The statement is
significant in that it explains that in failing to justify the existence of
humanity, scholars fail to explain why we should act to save strangers.
It is important that anyone upholding this first approach considers this
implication carefully. While Keane claims that genocide ‘diminishes us
all’, one is left questioning: how exactly does it diminish us all? Again,
the point here is not to dismiss this approach, for as stated in Chapter
3, this book does not reject the idea of a common humanity, yet at the
same time, it is not built on the assumption that it exists. The point is
that despite all the appeals made to ideas such as a common human-
ity, or even an international community, simply invoking such abstract
ideas does not prove their existence. As Bain rightly points, if one fails
to substantiate such an approach, one fails to explain why we should
save strangers. It would seem therefore that the political will of the
politically unwilling remains unaltered because such approaches fail to
explain why policymakers should prioritise genocide prevention? As
Keane stated, his approach is not a political one, however, by focusing
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on the relationship between genocide, justice, and order, this book has
set out to do just that.

The political approach

The idea of realpolitik is a contentious one so it is important to establish
some parameters in that Shulz simply raises the point that policymak-
ers do not formulate policy on behalf of humanity but on behalf of
the state. As a result, if legal and ethical issues are to hold resonance
among policymakers then the case needs to be made that such issues
are within the national interest of states. At this point, realists may
claim that those that uphold this second approach, within the context
of genocide prevention, are trying to create a link between genocide
prevention and the national interest. To which the response seems
obvious: yes, that is exactly what the second approach involves but this
is not a bad thing. Throughout history, individuals have made the case
that it is within the national interest of states to pursue things such as
power, security, and survival - those that uphold the second approach
are simply making the case that it is within the national interest of
states to pursue other things as well, such as, the moral value of order
within the anarchical realm.

Significantly, this second approach goes back to the central problem
laid out in Chapter 1 regarding the relationship between genocide pre-
vention and the national interest. Throughout this book an attempt has
been made to respond to the logic embodied within the ‘East Tennessee
Question’, from a more pragmatic political perspective. At the same
time it is important to note that the two approaches are not neces-
sarily mutually exclusive, for example, it was international society’s
aversion towards the suffering that occurred within the context of the
Nazi genocide that acted as the catalyst for establishing the Genocide
Convention. It was a direct engagement, therefore, with the sympathies
of those targeted that saw the anti-genocide norm established. Yet of
course, such developments do not go to prove that human beings are
inextricably linked or that genocide diminishes us all, which suggests
that we should not build our response on such assumptions. As a result,
this book has distanced itself from more mainstream attempts to appeal
to ideas such as a common humanity. Instead, this book has utilised a
novel approach to tackle the more pragmatic political question: is there
more to genocide prevention than ‘just’ saving strangers? Although it
should again be stressed that there is nothing wrong with making the
case that saving strangers is, in itself, enough, the premise of this book
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is that a case can be made that in preventing genocide, international
society saves more than ‘just’ strangers.

Now let us be clear on this: groups have been destroyed throughout
history yet genocide prevention has never been deemed to be in the
national interest of states, so why can this claim be made now? In
response to this question I propose that although the act of genocide
may be ancient, international society is new.® By this it is meant that
international society is not a static reality, it develops in many differ-
ent ways over time.!° Therefore, our contemporary understanding of
international society is indebted to the legitimacy framework that was
constructed in the post-Second World War era. At the time, an attempt
was made to steer international relations away from the scourge of
Great War and towards an alternative international society. The collec-
tive understandings that underpinned the norms of morality, legality,
and constitutionality were altered to the point that a new legitimacy
framework was constructed, which as discussed, acts to increase the
likelihood of international stability in international relations. At the
heart of this legitimacy framework stands the institution of the United
Nations. With the shadow of the Second World War, a failed League of
Nations experiment, and the Holocaust looming large, a state-led col-
lective understanding of order and justice was institutionalised into the
fabric of the UN. Despite the fact that these collective understandings
have changed over time, the durability of the order embodied within
this organisation is quite remarkable. As discussed in Chapters 5 and 6,
states are aware that there exists ‘two UN tables”: the UNGA and the
PS5, yet they accept that it is better to sit around an unequal table than
to have no table at all. States are more willing to accept a decision, or
indeed the failure to make a decision, because they feel as though they
are part of the legitimacy process. This reality helps illustrate the ES’s
belief that states perceive that it is within their national interest to
uphold the moral value of order in international relations.

Of course this does not mean that a more legitimate supranational
organisation cannot be developed. Although at present, the complexi-
ties of international legitimacy dictate that such a task has not been
achieved. As discussed in Chapters 2, 4, and 5, international legitimacy
should be thought of as a process rather than a property. Since inter-
national legitimacy is not a property, no institution can claim to own
it, produce it, or safeguard it. However, to utilise Hedley Bull’s logic on
institutions raised in Chapters 3 and 5, it is clear that the UN contrib-
utes more than any other secondary institution to the workings of inter-
national legitimacy in international relations. At the same time, if the
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UN is to maintain its position as the primary facilitator of international
legitimacy and the UNSC is to maintain its position as the stabilising
force in international relations, then it is difficult to see how they can
survive if they are perceived to be illegitimate.

It is here that the crime of genocide is of relevance and it is here that
one can begin to see why there is more to preventing genocide than ‘just’
saving strangers. Quite simply, there are many laws within this world,
yet the law to prevent genocide is not the same as any other law because
as Chapter 4 demonstrated: genocide is internationally regarded as the
‘crime of crimes’ from both a legal and moral perspective. As discussed,
complexities arise as genocide is not viewed in the same light from a
political perspective. It would seem that crimes such as drug trafficking
have been prioritised over that of genocide prevention as genocide is not
perceived to pose an international threat to states. The understanding,
therefore, set out in Chapters 4 and 5 challenges such mainstream think-
ing. Utilising the concept of international legitimacy, it was claimed
that genocide should be understood as an international threat because
it erodes the legitimate authority of the UN (which acts as the primary
facilitator of international legitimacy) and the UNSC (which acts as the
stabilising function in international relations) more than any other
crime, thereby aiding the likelihood of international instability. While
the bi-polar ‘balance of terror’ paralysed the UN within the context of
the Cold War and the threat of omnicide saw the threat of genocide
marginalised, it is evident that in the aftermath of the Rwandan geno-
cide, international society became re-sensitised to the horror of genocide
which paved the way for the 2005 Responsibility to Protect.

To understand genocide as an international threat, is important to
consider that in acknowledging that the UN only contributes to inter-
national legitimacy, the UN acts as somewhat of a red herring. It is the
special relationship between genocide and international legitimacy that
is of relevance. For example, let us contemplate the idea that interna-
tional society decided to abandon the UN. Although this may seem
highly unlikely, it is nevertheless feasible. However, what is less feasible
is the thought that international society could then go on to forge an
alternative understanding of order and justice in a post-UN world with-
out having a commitment to genocide prevention embodied within it.
As discussed in Chapters 4 and 7, while this is theoretically possible, in
practice, such an outcome would mean international society construct-
ing a legal, moral, and constitutional world so alien to the present that it
is practically impossible to comprehend. In other words, it is extremely
difficult to conceive that in a post-Holocaust era, international society
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could construct a collective understanding of order and justice that does
not embody a commitment to genocide prevention. In this sense, geno-
cide prevention is about more than ‘just’ saving strangers; it is about
saving the perceived value of international law, morality, and politics.
This is something that policymakers need to consider carefully.

A final point worth considering here is that in appealing to policy-
makers, those that uphold the second approach identified above, help
legitimise the current state of international society, which, itself, may
be morally bankrupt. As touched on in Chapter 6, R2P advocates may
celebrate the fact that international society endorsed the R2P principle
in 2005. However, it is important to pause and consider: what exactly, is
being celebrated? In 2005 state leaders agreed that they have a respon-
sibility not to commit genocide, war crimes, crimes against humanity,
and ethnic cleansing. While this seems progressive, it is important to
question: what sort of world do we live in when we have to get state
leaders to agree to the fact that they have a responsibility not to com-
mit these four crimes? To go back to the work of Ken Booth and his
self-titled ‘emancipatory realist’ position, Booth has basically come to
the conclusion that the state system cannot sustain international rela-
tions in the twenty-first century. From this perspective human beings
need to start thinking in terms of a world society, ordered on securing
and protecting the needs of human society, both at the local and global
level.!! This is in sharp contrast to the more state-centric ES approach
which accepts that although states may be a part of the problem they
remain an unavoidable part of the solution.!? As an ES scholar, I stand
in the latter camp; however, it is extremely important to question
how international relations will develop if political decision-making
becomes increasingly detached from the pressing legal and moral issue
of genocide prevention. If international society is to be constructed
on an appeal to the value of international law and morality (I would
argue that it is within every states’ national interest to do so), then
states have to engage with, rather than overlook, their obligation
to prevent genocide. If they cannot, then I would have to question
whether the society of states can be part of the solution. To go back to
Martin Wight’s three traditions, if one accepts that genocide cannot
be prevented within the present society of states framework then it
seems that one is left with the choice of adopting (i) a more Booth-
like revolutionary approach, or (ii) the realist view that genocide is just
another insoluble problem. However, as discussed in Chapters 4 and 7,
it is hard to see how this latter position could become a legitimate
position to adopt.
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It is evident that further research needs to be done as the obvious
question arises, if the prevention of genocide is in the interest of inter-
national society, then how do states go about preventing genocide?
At present, the discipline of Genocide Studies has produced a host of
selective chapters and a small number of books dedicated to genocide
prevention strategies. That said, one cannot help but feel that these
approaches are built on the assumption that an ‘international commu-
nity’ exists. It is here that the discipline of IR offers potential insight by
highlighting the reality of the security dilemma. In an anarchical realm
plagued by fear and mistrust how can international society strengthen
its cooperative links to the point that a functioning collective security
system is established?!? It is here that the idea of genocide prevention
within the context of the security dilemma needs to be explored. To
go back to the relationship between genocide and a universal moral
minimalism, surely the case can be made that if greater bonds of trust
in international society are to be established then it is imperative that
international society establishes universal moral foundations. The con-
sensus therefore felt towards genocide may act as the key that enables a
functioning collective security system to be developed, thereby, aiding
genocide prevention. In other words, the universal consensus regarding
the anti-genocide norm may provide the key for unlocking the door of
political will.

To bring this book to an end, I would like to raise Hedley’s Bull’s anal-
ysis of apartheid in South Africa.!* Writing in 1982, Bull claimed that a
‘world consensus’ existed on this particular issue.'® In other words, the
consensus that existed against this particular human rights violation
outstripped the consensus to be found over any other human right
violation at the time. Crucially, Bull’s point was not that other human
rights violations should be ignored, but that the ‘world consensus’ that
existed regarding this issue, provided international society with an
opportunity to unite against this specific human right violation. It is
with such rationale in mind, that this author proposes that the ‘world
consensus’ that now exists over genocide prohibition provides inter-
national society with both a problem and an opportunity to do some-
thing: prevent genocide. In doing so international society will not ‘just’
save those being targeted, but also help fix the justice deficiency within
the present legitimacy framework that helps order international rela-
tions. By which I mean, genocide prevention helps save the perceived
value of international law, morality, and politics. This is critical and it is
within the national interest of each and every state.
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