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1
Introduction

The atmosphere in the Parole Authority hearing room was heavy,
the screen on which the prisoner appeared was fuzzy and crackling,
the prisoner’s halting speech intensified by the poor reception. The
judge, having listened to the prisoner’s legal representative list the
litany of prisons he had occupied over the past eight years, the lack
of opportunities to participate in rehabilitation programmes and the
fracturing of already tenuous family relationships by the constant
movements, frowned. Suddenly he exclaimed, “Goodness, what have
they done to my sentence?!” The prisoner peered through the screen,
recognising the judge who had sentenced him eight years before. In
the sentencing remarks the judge had made a comprehensive list of
recommendations as to how this young man was to be assisted to
appreciate the wrong he had done, and left a long period on parole
for him to be integrated into the community. The judge could see
how little had been implemented and the Authority had no choice
but to refuse parole. Even if the prisoner was able to complete the
rehabilitation which was recommended and was successful in gaining
release, he would have no time left for a period of parole to
reintegrate him into the community.

© The Author(s) 2016
M. Hall, The Lived Sentence, Palgrave Studies in Prisons
and Penology, DOI 10.1007/978-3-319-45038-4_1
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The shock on the face of the judge on realising that “his” sentence,
carefully crafted and thought out, bore no resemblance to the sentence
which had been experienced by the prisoner reflects the everyday experi-
ence of imprisonment. It is as if the prisoner disappears from the bright
lights of the sentencing court into the black hole of imprisonment, only to
surface at the point of parole consideration. The minutiae of the sentence,
the daily actions and interactions which make up the sentence as a lived
experience are not viewed as relevant to a consideration of sentencing,
whether as a legal construct or as a way of assessing compliance by the
prisoner. This book invites a broader conception of sentencing as an
ongoing process requiring certain actions and reactions on the part of the
sentenced person, the criminal justice system and the broader community.

The lay observer would assume that there is a close relationship
between the judicial act of sentencing and the resulting subsequent
processes of punishment. In reality, discussion of the aims of sentencing
often occurs at a highly philosophical level and as a way of justifying the
sentence to appellate courts with little attention paid to how these aims
are carried out in practice. Despite this disconnection sentencing is
clearly invested with a real structural and physical content.

The concept of the “lived sentence” arises primarily from the some-
what trite and obvious observation that “the sentence” as conceptualised
by legal practitioners and academics and correctional staff, as opposed to
“the sentence” experienced by the sentenced person manifests real and
concrete differences. Lack of attention to this difference leads to a real
and significant “lacuna” (McNeill et al. 2009) in theories of sentencing
and in penality more generally. The sentence as a real, visceral experience
contains processes and procedures, as well as expectations and subjective
reactions. From this perspective, failure to consider the perceptions and
understandings of those living the sentence is not just a question of
fairness but leads to a form of “imaginary penality” (Carlen 2008) by
omitting a crucial view of the process from examination and theorising.

Is it so controversial to contend that sentencing has meaning? This
assertion is different from the normative argument that sentencing should
have meaning. Rather, the idea is that whether we like it or not or whether
we acknowledge it or not, the sentence does transmit meaning. To the
sentenced person this meaning engenders both prescriptions for action and
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expectations for fulfilment of obligations. These arise both from the
imposition and living of the sentence. The actions and reactions of
sentenced people, judicial officers, correctional workers and others consti-
tute the sentence in action.

A consequence of the acknowledgement that

the discrepancy between the general assumptions about a disposition
(held by criminal justice professionals) and the day to day reality of such
decisions among criminal justice workers, makes examining the local
culture of punishment important (Grey and Salole 2006, p. 661).

is that attention must be paid to the experiences of the sentenced. This
“governmentality gap”, that is,

the lacuna in the existing penological scholarship which concerns the
contingent relationships between changing governmental rationales and
technologies, on the one hand and the construction of penality in practice
on the other (McNeill et al. 2009, p. 419).

can only be illuminated by a close examination of not only the practices
of criminal justice but also the experience of the subjects of criminal
justice dispositions.

This book seeks to link the sentence and the result of that sentence: in
particular in how it relates to risk and opportunities for rehabilitation.
The main argument is that the aims of sentencing provide not only a
philosophical guide to judicial officers but also an overarching rationale
for the processes and practices which constitute the lived sentence. A
primary contention is that the aims of sentencing contain significant
subjective elements. In order to fulfil the aims of the sentence and satisfy
the release authority, the sentenced person must demonstrate certain
subjective states connected with and implicit in the aims of sentencing.
The “subjective” requirements of sentencing, those often unsaid and
non-explicit expectations that the prisoner demonstrate appropriately
that he feel not only punished, denounced and separated from the
community, but also feel rehabilitated, accountable to the community
and attentive to the needs of victims, are the crux of what we expect the
sentence to be about.

1 Introduction 3



The use of the word “subjective” requires clarification. This concept is
used here to describe the internal thoughts and consciousness of the
individual being sentenced, not the narrower meaning of “subjective
factors” used in sentencing. In addition, a distinction must be made
between the “subjectivist” arguments about punishment (e.g., Kolber
2009; and for a rebuttal of this perspective, Gray 2010) and the
theoretical position proposed here. The term is used in this work to
illustrate the fact that, for example, the condition of being remanded in
custody is little different for the prisoner to being sentenced, despite the
legal difference in their status arising from the presumption of inno-
cence. In other words, the lived experience of the subject must be taken
into account in the analysis. This is different from asserting that because
of individual differences, punishments should be calibrated accordingly.
Feeley (1979) has already noted the “seamlessness” of process and
substantive law in criminal justice; this perspective is explored as it
applies to the relationship between in-court sentencing and the experi-
ence of the sentence of imprisonment by the prisoner.

Much attention has recently been paid to public perceptions of
sentencing, as it is felt that a lack of confidence in the process can
diminish important aims of sentencing such as deterrence. The “com-
munity” clearly does not include the sentenced person whose views are
rarely sought. Asking prisoners about their experience of sentencing and
imprisonment is important from a practical point of view to assess
efficacy; further, it is a matter of fairness that if sentencing is a commu-
nicative process, the communication is fully understood by all involved
parties, particularly those who are subject to scrutiny and assessment as
to their compliance with the strictures contained therein.

Imprisonment is the focus of this book, as it provides an opportunity
to view the practical manifestation of sentencing in its most restrictive,
powerful incarnation.1 The question of the legitimacy of our instru-
ments of punishment is inextricably related to the way the aims of
sentencing are linked with the resulting structural and physical aspects
(Sparks and Bottoms 1996). Perhaps more central to the main

1This is not to deny the punitive effects of other forms of punishment such as fines and probation.
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argument, the importance of subjectivity in sentencing, the “meaning-
fulness of punishment” (Weaver and Armstrong 2011) requires the
offender to be “accepting of the punishment in order to be able to
respond and be receptive to the reproach communicated through
the act of punishment” (Weaver and Armstrong 2011, p. 29).
Concomitantly, the responsibility arguably cuts both ways, with the
expectation of the provision of the means to fulfil these obligations. If
prisoners are to be held to account, then it is incumbent on the senten-
cing and imprisoning body to first communicate clearly what these
obligations are and, second, to provide the conditions under which
this can be done.

The criminal justice system in NSW consists of a number of related
but independent agencies. When it comes to sentencing, the courts
operate as the lead agency. Clearly they do not have available to them
“choices about the general purposes of punishment” (Duff and Garland,
1994, p. 16), having to choose from a limited menu of sanctions
constrained by bureaucratic and political choices as enshrined in legisla-
tion and case law. Nevertheless the judicial officer, on the basis of an
abundance of information about the offence and the offender (often not
available to others concerned with implementing the sentence), hands
down a sentence which, if one of imprisonment, comprises not only a
term of years but also often includes recommendations as to treatment,
rehabilitation and reparation to the victim as well as fulfilment of the
other aims of sentencing.

Philosophy must be translated into action in sentencing and it is
in the operationalisation of these aims that the true nature of the
sentence is revealed. The relationship between the act of sentencing
and the implementation of the sentence would appear straightfor-
ward and the aims of each agency should thus be in accordance with
each other. Each step, however, has its own internal managerial
“habitus” (Bourdieu 1980, p. 52) with adherence to internal prio-
rities and exigencies unrelated to the other and, perhaps uniquely for
public sector bodies with overlapping roles, very little communica-
tion between them. The Department of Corrective Services NSW
(henceforth CSNSW) views itself as a “downstream” agency with
little control over the flow of people through its doors (Sotiri 2003,
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p. 173) and generally as the passive recipient of the waves of prison-
ers sent there each year. If an agency can be evaluated by the way it
assesses itself, it would appear that the goals of CSNSW are more
about security and safety, tangible and measurable goals, and not so
much about implementing the philosophical aims of sentencing. The
courts may similarly view themselves as having little agency in deal-
ing with matters investigated by the police and prosecuted by the
Department of Public Prosecutions (DPP) (and police in the Local
Courts). They have also maintained a “hands off” policy when it
comes to the serving of the sentence, holding that their role does not
include interfering with the job of the executive (Edney 2002).

1.1 Core Hypotheses

The aim of this book is to document and theorise about the way that
sentencing is operationalised. By relating what prisoners say about their
experience of sentencing and imprisonment to official policy around the
aims of sentencing and other related themes such as risk and rehabilita-
tion, the result is an account of the way in which a group of prisoners
reflect on their experiences of sentencing and imprisonment.

The central ideas arise from the contention that the sentence should be
viewed in its totality, not just as a legal artefact but as a lived experience
continuing throughout incarceration, conditional liberty and sometimes
beyond. Another important premise is that the sentence contains certain
conditions and expectations of the sentenced person. If sentencing is meant
to be a communicative enterprise, the underpinnings of that communica-
tion are contained in the aims of sentencing. Further the communicative
aspects of the sentence continue past the courtroom into the requirement
that the sentenced person respond to the strictures of the sentence. A
fundamental albeit unarticulated condition or expectation of sentencing
is the requirement that the sentenced person undergo some kind of
personal, transformative experience in response to the sentence. In the
light of these expectations of personal transformation an understanding of
the environment of the prison from the prisoners’ point of view is impor-
tant in identifying the barriers to redemption, restoration or rehabilitation.

6 The Lived Sentence



Little attention is generally paid to the perceptions and understand-
ings of the subjects of criminal justice processing. While it is important
to identify the philosophy and practice of correctional authorities, it is in
the voices of those who are the subjects of these processes that a fuller
understanding of the barriers to the fulfilment of the aims of sentencing
is to be found. In seeking to identify the elements of subjectivity
contained in sentencing law, the experiences of prisoners of sentencing
and imprisonment were sought. Semi-structured interviews were con-
ducted with 30 prisoners serving medium to long sentences, in seven
prisons which were mostly maximum security with one medium security
wing.2 In an open-ended but basically chronological interview process,
prisoners were encouraged to speak about the sentencing process and
their subsequent experience of the processes of imprisonment.
Methodological perspectives which emphasise subjectivity were useful
in preparing for interviews and analysing data.

One of the major aims is to emphasise the continuous and related
nature of the sentencing process and the serving of the sentence. The
difficult task of bringing together the “habitus” of law with that of
corrections was therefore attempted. Beginning with a socio-political
analysis of criminal justice in NSW (Chap. 2), legal analysis of senten-
cing law (Chap. 3), a degree of policy analysis (Chap. 5) and theoretical
and policy analysis of the influential paradigms of risk and rehabilitation
throughout, the book utilises a mixed method approach, placing inter-
view data in context, together with an examination of sentencing law
and correctional policy in NSW.

Care was taken in the data collection phase of the project to allow
prisoners to express those matters which they perceived as important to
them, and although a broad question guide was used the open-ended
nature of the process allowed them to focus on what was important to
them. Although there was a high level of consistency among their
comments in many areas, some emphasised the “in-court” phase of

2 Although for the visitor, it is often difficult to tell the difference as medium-security prisons in
NSW still have a high-security wall and similar restrictions on access.
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their sentence, some were more interested in talking about the way the
sentence was operationalised.

Only male prisoners were interviewed as the aim was to provide a
picture of mainstream imprisonment in NSW, women constituting only
a small minority of prisoners. Women suffer particular and specific
disadvantage in the NSW prison system and it was felt that the scope
of the project would not allow a proper analysis of their position.3 There
was also no attempt to check what prisoners said against the official
record as the aim was to foreground their concerns. Their responses have
been placed in the context of an examination of the aims of sentencing
and the sentencing process in the light of the subjective elements therein:
the local context of criminal justice in NSW, the managerial and
individualistic focus of CSNSW and the conceptualisations of risk and
rehabilitation which substantially inform the way the sentence is
operationalised.

As a highly contextualised practice, the meaning of sentencing and
imprisonment is temporally determined and is a product of the time and
place in which they occur. As the culmination of a process of assessment
of information about the offence and the offender, sentencing is the
most visible and controversial aspect of modern criminal justice. Thus,
an essential part of the analysis is consideration of the socio-political
context of sentencing and imprisonment as practised specifically within
NSW.

Rather than a legally constrained event, the sentence is also a collec-
tion of socially mediated and constructed practices carried out by various
criminal justice functionaries as well as by the prisoner himself. These
practices have an empirical character in that they can be seen, experi-
enced and assessed. In relating the sentence as handed down by the court
to the sentence as experienced by the prisoner, it is necessary to examine
the social institutions such as the prison and those who work within it to
conceive of the way in which the sentence is operationalised and made
into a real, experiential artefact.

3 The pronoun ‘he’ is used throughout for this reason.
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As Garland and Young (1984b, p. 15) point out, it is important to
note that the penal realm “is not a singular coherent unit”. The multi-
plicities of different practices undertaken within the prison are carried
out by a range of different occupational groups and institutions within
the criminal justice system, with different habitus (Bourdieu 1980). All
of these function to transform the sentence from legal artefact to a lived
experience with content and consequences for those living it. Further,
rather than analysing these practices in their own terms it is important to
consider “their operative function, their strategic effects and conditions
which allowed these and not other knowledges to become empowered”
(Garland and Young 1984b, p. 170).

Linking the practice of sentencing as it is conceived and practised in
the courts as a discrete event beginning and ending in the confines of the
courtroom, and the actual visceral, experienced sentence as served by the
prisoner, a number of preliminary steps must be carried out. The first
step in the analysis is an examination of the connection between the
content and meaning of the aims of sentencing to the serving of the
sentence. A distinction between this perspective and the justification for
the sentence by the judicial officer or the philosophical underpinnings of
sentencing is made. Chapter 3 commences with an examination of each
of the aims of sentencing with particular attention to the subjective
requirements contained therein. By drawing out some of the implicit but
perhaps unacknowledged expectations which arise from the general
normative principles of sentencing and which underpin the ultimate
assessment of the success or failure of the individual prisoner, it is hoped
that a more realistic and reciprocal picture can be drawn of the serving of
the sentence. It is recognised, however, that drawing a direct line
between the criteria in section 3A of the Crimes (Sentencing Procedure)
Act 1999 NSW (which reflect the kind of philosophical principles used
to justify punishment in general) and the types of processes and proce-
dures involved in imprisonment would ignore the socially mediated
nature of imprisonment.

It is argued that these general principles not only embody societal
justifications for punishment but also a whole set of expectations of the
prisoner that need to be articulated and explained. Despite recognition
of the complex and mediated nature of the relationship between the
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aims of sentencing and their implementation, it is important to make
the “subjective” expectations arising from the philosophical/normative
aims of punishment/sentencing more explicit as the prisoner is ulti-
mately assessed on the basis of his capacity to address them.

The operationalised aims of sentencing constitute the process by
which meaning is invested in the legal sanction. To conceive of the
means of punishment as somehow independent of the legal process that
not only precedes them temporally but also gives them meaning and
content is to disembody punishment and deny it meaning beyond the
limited managerial aims of custodial organisations. This is evident in the
trend towards “warehousing” of prisoners so prevalent in high imprison-
ing nations like the USA (Irwin 2004) and is arguably the logical result
of uncoupling the instruments and processes of punishment from their
philosophical and, thus, moral basis. Conversely, to disconnect the
formal legal process of sentencing from the sentence as served, under-
pinned as it is by philosophical aims and principles, is to deprive it of a
material, visceral “real-world” form, leaving empty, abstract words with-
out real meaning beyond the time and place in which they are spoken.
This is not to say that the disconnection of the judicial act of sentencing
from its consequences does not have some functional purpose. Apart
from the constitutional aspects of the separation of powers, this discon-
nection allows the courts to practise a type of “imaginary sentencing”
(Tombs in Carlen 2008, p. 84) by which sentencers can prescribe
remedies to be carried out without any thought to the practical con-
sequences or any need to monitor or evaluate their efficacy.

Weaving through judicial statements on sentencing are the elements of
risk and dangerousness which, while always a part of sentencing, have
acquired new meaning and prominence due to the wholesale adoption of
actuarial measurement in the correctional system and the enactment of
preventive detention legislation (see discussion in Chap. 2). Considerations
of risk run through the sentencing process, and it is important to attempt
to gauge the effect on the way the aims of sentencing are operationalised,
particularly on the aim of “rehabilitation”. Assessing the effect of actuarial
risk assessment on the practices of sentencers in NSW is a difficult task, and
leads to the following questions: if risk assessment has changed the form of
rehabilitation (as argued later in Chap. 7), have sentencers caught up with
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this change? Is there any dissonance between the way rehabilitation is
conceived by the courts and what is practised as a result of their sentences?

While sentencers may feel that they have balanced the aims of
sentencing in a way which reflects the individual and the case before
them, factors beyond the control of either the courts or the sentenced
person can tip the balance in ways that are not monitored or officially
recognised. For example, while appeal courts may give limited recogni-
tion to the conditions in which the prisoner serves the sentence, a
sentence served in strict protection with limited access to programmes
and services will emphasise the punitive and denunciatory goals while
often interfering with the rehabilitative and victim-awareness goals.
Those non-citizen prisoners who will be deported at the end of the
custodial portion of their sentence may be denied access to rehabilitative
services thus making their sentences more about denunciation and
incapacitation than any of the more restorative goals. In the light of
the subjective expectations which sentencing places on prisoners, it is
instructive to examine how they perceive the processes to which they are
subjected during imprisonment and how they impact the prisoner’s
ability to negotiate the system.

The subjective experiences of the prisoner in the sentencing process,
including the issue of “remorse” which, it is argued, persists as an
important consideration throughout the sentencing and imprisonment
process, are then examined. In a practical sense, the requirements
identified in the previous chapter need to be communicated to the
sentenced person in order that they can attend to those parts of the
sentence which require action on their part. Obvious though this may
seem, the way that courts and trials are structured often militates against
this and the practical difficulties experienced by sentenced people in
apprehending what is required of them are magnified where the penalty
is imprisonment.

It is in the way that the system communicates with the prisoner and the
way that the prisoner responds that the sentence is really carried out.
Communicative theories of punishment (most notably Duff 2004) high-
light the importance of a reciprocal understanding of the reasons for the
punishment and clear communication of what is expected from the
subject of the punishment in response to it. This places the obligation
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as a reciprocal one—if the punished person is required to perform certain
acts and undergo certain internal transformations, then the State in its
turn is obliged to make these expectations clear and unequivocal and
further, provide conditions which foster the achievement of these aims.
The important but little considered role of remorse and its demonstration
is highly relevant to these subjective expectations and provides a contin-
uous link between the subjective requirements of the sentencing process
and those of the subsequent processes of imprisonment.

While sentencers routinely speak of the conflicting nature of the goals
of sentencing, there is little acknowledgement of how confusing this can
be for the individual prisoner who is often suffering from a myriad of
social if not mental or physical disabilities. Any failure is the prisoner’s
and the prisoner’s alone. The high level of discretion practised within
prisons and the lack of oversight and accountability as to the processes of
discipline and management contributes to the invisibility of the pro-
cesses of imprisonment.

Release is not automatic in NSW for prisoners with sentences over
3 years and relies inter alia on a process by which the individual prisoner
and the sentence as served is examined as to the compliance of the
individual with the objects of the sentence. In fact, although strictly
speaking indeterminate sentences in NSW are now restricted to those
found not guilty by virtue of mental illness,4 the way the parole system
operates may lead to a similar indeterminacy given the uncertainty as to
release, expressed in the term “earliest possible release date” or EPRD
currently used by CSNSW staff to refer to the end of the non-parole
period. While prisoners cannot be detained beyond the upper level of
the sentence, many do not obtain release at the EPRD. The relatively
recent and comparatively rare implementation of preventive detention
for sex offenders provides another exception to determinate sentencing
and, as in the case of the existence of high security “supermax” units,
provides a powerful disciplinary tool in the abstract for use by correc-
tional authorities with prisoners who otherwise may be reluctant to
comply with compulsory “rehabilitative” programming.

4Outside of a small number of life sentence prisoners under s18 Crimes Act 1900.
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Many of the prisoners’ comments related to the processes and proce-
dures of the system and the way in which these either facilitated or
hindered the carrying out of the sentence. The importance of an exam-
ination of the actual practices carried out as a result of the legal event of
sentencing, as opposed to the official rhetoric around which the legal
sentencing process is arranged, is placed in sharp relief when the subject
of the sentence is assessed as to his compliance with the strictures of the
sentence. It is then that the legal artefact of the sentence becomes
transformed by the decision-making body. It becomes a checklist
where the compliance of the prisoner or sentenced person with the
instructions implicit in the judge’s words is made, with the reward
being release from incarceration. This highlights the necessity of viewing
the sentence as a complex range of interrelated, but also at times
conflicting events and practices, arising from the practical consequences
of the act of being sentenced, serving the sentence and being released
from the sentence. The sentence is often conceptualised as an onward
journey, where the prisoner passes through a number of stages, culmi-
nating in minimum security, day or work release and eventual condi-
tional release on parole. In reality, many of the managerial practices, and
the interpersonal or relational factors, can be conceptualised as bumps in
the road or sometimes outright detours in this metaphorical journey.

When the prisoner begins serving a sentence of imprisonment there is
little or no oversight until the approach of the earliest release date.
Internal processes such as classification and case management (and the
Serious Offenders Review Council for serious offenders) provide the
only mechanisms by which the ongoing progress of the sentence is
monitored. As these processes may not have as their primary purpose
monitoring and ensuring that the sentence reflects and contains the
strictures of the sentence as outlined in court (e.g., classification also
has a major focus on internal management matters such as security), it
cannot be assumed without examining the actual practices of sentencing
and imprisonment that the sentence as handed down by the courts is
related to the sentence as carried out by CSNSW.

In an era of measurement and evaluation, it is surprising that more
attention is not paid to the methods by which the sentence is carried out
by correctional authorities. The only evaluation appears to be performed

1 Introduction 13



in the way the prisoner responds to the strictures of the sentence; any
evaluation of the processes by which the sentence is operationalised by
correctional authorities is absent. This is not the case with courts based
on “therapeutic jurisprudential” principles such as drug courts, where an
appreciation of the importance of process has resulted in a type of
judicial oversight of the “sentence” (although legally the person may
not have been formally sentenced). It remains to be seen whether this
innovative type of justice will have any influence on mainstream prac-
tices; some of the aims of sentencing in NSW (s3 (e) and (g) of the
Crimes (Sentencing Procedure) ActNSW 1999 in particular) have a rather
“therapeutic jurisprudential” air to them, and may presage some change
in this.

While there has been an overall trend towards the evaluation of
criminal justice processes in keeping with a managerial focus throughout
the public sector since the 1980s, evaluation of the processes of senten-
cing and imprisonment is at best partial without the input of the people
who are the subject of these dispositions. The rise of punitive populism
around criminal justice in NSW may underpin the evident reluctance to
listen to the subjects of sentencing about the efficacy of the processes to
which they are subjected, due to the demonisation and “othering” of
prisoners. This failure, however, arguably affects the ability of the
criminal justice system to not only undertake appropriate assessment
and evaluation but also to develop responses which will be appropriate
to carry out the ultimate aims of the system.

This is not to say that the symbolic and expressive functions of our
system of justice and punishment should be relegated to a secondary
position behind considerations of efficiency and cost, but that any evalua-
tion of the system should be undertaken from a baseline of the overall aims
of punishment in NSW and taking into account information from those
who are the subject of these dispositions. Thus, issues previously relegated
to the status of process issues can be foregrounded, in keeping with the
reality that the process is often the punishment (Feeley 1979) and, in the
case of imprisonment, the way in which the punishment is carried out. For
the prisoner, the sentence may begin in the courtroom but is constituted in
reality in a myriad of processes, systems and relationships, which persist
throughout incarceration and beyond. In recognising this reality it is
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necessary to examine the processes of imprisonment through the lens of the
prisoner serving the sentence.

Reflecting the findings of other prison researchers, most notably Liebling
(2004), prisoners in this study often framed the narratives of their senten-
cing and imprisonment in interpersonal terms, reflecting the importance of
the human aspects of imprisonment in any consideration of the way the
sentence is carried out. Prisoners highlighted the importance of the rela-
tional aspects of imprisonment. It is in the everyday interactions between
prisoners and prison staff, amongst themselves and with their families and
friends, that the reality of the sentence is experienced. It is not surprising
that Liebling’s relationship “dimensions” (Liebling 2004) inflected all of
the responses of prisoners, whether the question was asked directly or not,
the message is clear—prisoners wish to be treated with respect, humanity
and trust and are more likely to respond in kind if they are.

The complexity of dimensions of ethnicity and sexuality in the prison
context are also examined. Ethnicity emerged as a prominent theme for
many of the prisoners interviewed. The effect of the absence of citizenhood
on the way the sentence is served arguably arises from the lack of a
rehabilitative narrative for these prisoners. Other dimensions of ethnicity
include the formation of ethnic “gangs”, officially imposed in one prison and
the narratives of prisoners in this study reflect the importance of relationships
with people of similar cultural backgrounds in coping with imprisonment.

Bringing together conceptions of risk and rehabilitation with some of
the experiences of prisoners, Chap. 7 rounds out the discussion of the
transformation of rehabilitation, arguably one of the most important
aims of sentencing. Rehabilitation is foundational to the achievement of
other aims, such as protection of the community. The way that the
rehabilitative ideal has been transformed is one of the most interesting
examples of the impact of “science” on punishment. While the impact of
Martinson’s “nothing works” may have been more muted here than in
the USA, reliance on so-called evidence-based practice has seen the
ascendance of the “what works” movement5 which relies on scientific

5Characterised by Nutley and Davies (in Nutley 2000, p. 108) as possessing an “evangelical like
zeal”.
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measurement (of re-offending rates) as the gold standard, and referral to
programmes on the basis of actuarial risk assessment.

The centrality of risk assessment and the relationship of current con-
ceptions of risk to the way the sentence is operationalised is exemplified by
the recent prominence of the relatively new practice of actuarial risk
assessment in determining the way that the sentence will be served. This
necessitates an examination of the conceptions of risk that underpin
current correctional practice and the way that these have been adopted
by the courts and the prison and the way that rehabilitation is currently
conceived and practised in NSW. Reliance on risk assessment and the
provision of generic, offence-specific programmes which aim to reduce risk
to the point where release can be recommended is a prominent feature of
current correctional administration in NSW. It is argued that both risk and
reconfigured notions of rehabilitation are factors that canmould and shape
the sentence beyond other considerations and they underpin and dominate
the way the aims of sentencing are operationalised.

Thus, the sentence must be conceived as an ongoing series of processes
carried out by a range of people and subject to a range of organisational
limitations. The aims of sentencing, traditionally expressed in broad
philosophical terms, are not only a guide for the judiciary in handing
down an appropriate term of years but are also a template for the
production of actions and reactions on the part of the penal system and,
more importantly for this book, the sentenced person. It is in the
operationalisation of the aims of sentencing that the sentence is brought
to life as a series of practices, which operate in the life of the sentenced
person and which contribute to the success or failure of the response to
criminal behaviour.

Somewhat surprisingly, as Garland and Young point out, this philo-
sophical detailing of the aims of punishment “is not in the least con-
cerned with the specifics and mundane details of penal action” (Garland
and Young 1984b, p. 11); it is rarely concerned with utilising these
principles to “critique the existing system” (Garland and Young 1984b,
p. 11). This book attempts such a task, which can only be carried out by
observing and recording the actual experience of the “sentence as served”
and comparing these accounts with the principles underpinning the
sentencing process.
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By the same token, it is acknowledged that the complexity and
multifaceted nature of the “penal realm” (Garland and Young, 1984b,
p. 15) necessitates an acknowledgement of the “institutional differentia-
tion” found within the field of criminal justice. The impossibility of
conceiving of a single theory or even a cluster of theories, which could
account for the practical manifestation of sentencing and penality how-
ever, does not preclude an attempt to draw out and explain the relation-
ship between the different stages and steps in the process. Rather, it
provides a cautionary note to any attempt to directly connect the broad
philosophical framework, which has been provided in NSW sentencing
legislation by the enactment of section 3A of the Crimes (Sentencing
Procedure) Act NSW 1999, with the actual operation of the processes of
punishment such as imprisonment. As Garland explains in his examina-
tion of the death penalty in the USA, the aim is to

understand what is really going on, to learn to see things from the point of
view of the participants and the social world they occupy . . . rather than
engage in the legal and normative debates that swirl around . . . this
approach regards these debates as an intrinsic part of the institution and
analyses them accordingly (Garland 2010, p. 14).

In the vast majority of matters dealt with in the courts of NSW, there is
a perception that when the court rises, this is the end of the “sentencing
process”. In reality, if a term of imprisonment is imposed, when the
prisoner enters the correctional system to begin serving the sentence he is
subjected to processes of sorting, assessment and classification, often
now based on a system of risk assessment which relies on actuarial
methods.

These techniques have been widely adopted in various sectors of the
criminal justice system, including sentencing (to a limited extent),
correctional programming and parole. Often occurring quite indepen-
dently of the courts, these processes are most often related to the
organisational imperatives of the correctional system. This means that,
rather than being in keeping with the aims of sentencing, the sentence as
served may bear little relationship to that envisaged by the judge by the
time it has been modified by these mediating processes. To obtain a
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picture of the operation of the agencies of criminal justice it is sometimes
necessary to examine the relationship, or the lack thereof, between the
uninterrogated processes of criminal justice. It is in these gaps, these dark
places, that the reality of the difference between rhetoric and practice can
be perceived.

Documenting the way prisoners experience their sentencing, the
managerial processes involved in serving the sentence and their percep-
tions of the availability of assistance to fulfil the aims of the sentence,
including the often unstated but vitally important subjective expecta-
tions, has provided another dimension to the discussions around the
efficacy of our criminal justice processes. Analysis of the types of factors
assisting and hindering access to rehabilitation, the relationship between
risk assessment and rehabilitation and the overall relationship between
sentencing and the prison system is clearly vital to any proper evaluation
of the efficacy of the criminal justice response to crime.
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2
The Socio-Political Context

of Imprisonment in New South Wales

2.1 Introduction

Criminal justice, and penal policy in particular, is inextricably woven
with the particular social, economic and cultural circumstances in
which these practices are embedded (Lacey 2008, p. 45). This chapter
aims to provide a historical and socio-political background to the
discussion of sentencing, risk and rehabilitation undertaken in this
book and to place in context the experiences of the prisoners inter-
viewed. The relevance of understanding the socio-legal context in
which the sentence is served lies in the need to understand the lived
sentence as more than an individual behavioural artefact. As a complex
interaction of individuals with various legal and socio-political under-
standings of punishment present throughout the carceral system, the
sentence is a collaborative affair. Attention to the local, to the specific
details of the manifestations of criminal justice policy is essential to
avoid an overly determined, “sweeping and generalised” account and to
reflect the presence of both change and continuity in philosophy and
practice (D. Brown 2005, p. 26).
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To attempt a synthesis of the various legislative, policy and penal
narratives of the past four decades risks emphasising the extraordinary
over the more mundane and ordinary continuities. By summarising and
decontextualising these events they may lose some of their subtler
nuances. Examining the various legislative and policy discourses and
practices which have worked to shape criminal justice in NSW within a
framework that analyses events and disjunctures in penality necessitates
acknowledgement of the continuities and contradictions therein.1 David
Brown points out that accounts of contemporary penality that “accent-
uate rupture and change” ignore the imperfect nature of the implemen-
tation of many policy directions (D. Brown 2003, p. 37). Simplistic
notions of social change and deterministic social explanations for the
complex phenomena of penal policy and culture can emphasise the
extraordinary and particular features of the discontinuities in penal
policy and practice at the expense of the often more relevant continuities
of the nature of imprisonment.

This chapter begins with an overview of the major enquiries rele-
vant to penal policy, followed by a discussion of some of the major
policy changes and socio-political currents impacting these changes,
and their effect on penal and criminal justice policy. A summary of the
major legislative changes in sentencing, bail and parole is followed by
an analysis of the effect of the “risk” paradigm in NSW criminal
justice.

Whilst the choice of a starting point must inevitably be somewhat
arbitrary, the 1970s represented a turning point in the penal history of
Australia due to the confluence of a number of strong social currents,
both within and outside prisons, culminating in the Nagle Royal
Commission into Prisons in NSW (Chan 1992, p. 28). The compre-
hensive nature of the resulting Report of the Royal Commission into the
Operation of the Prison System (1978) chaired by Justice Nagle (“the
Nagle Report”) and the breadth of the recommendations it contained
ensure that it retains relevance even to current criminal justice policy.

1 For example, the rehabilitative focus strongly identified with the 1970s was present in the
practice, if not in official policy, of many who worked in prisons from the 1940s onwards.
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2.2 Major Enquiries

The Report of the Royal Commission into New South Wales Prisons (1978)
was the watershed criminal justice event of this era.2 The crisis situation
in NSW gaols manifested by riots, strikes and allegations of brutality
accompanied broader social changes outside the prison, highlighting
human rights concerns and creating the opportunity to “turn the violent
circumstances of Bathurst in to an inquest . . . on the whole approach of
prisons administration” (Finnane and Woodyatt 2002, p. 99). The
Nagle Report provided a vindication of prisoners’ complaints of brutal-
ity, while at the same time disappointing many by the subsequent
absence of legal action against the perpetrators of the brutality.

The most immediate positive change was the virtual end of institutio-
nalised violence by prison officers (D. Brown 2005, p. 35). However there
was an almost immediate backlash against these improvements by sections
of the media, fed by the vehement opposition of the prison officers union.
As Zdenkowski and Brown (1982, p. 268) point out, “within a day of the
release . . . (of the report) the Daily Telegraph was rewriting the
record . . . excusing and legitimating massive acts of state violence”. Chan
(1992, p. 28) argues that the major significance of the Nagle Report was to
legitimise the rhetoric of reform not only for the implementation of the
recommendations but also for subsequent policy initiatives.

Justice Nagle devoted just one chapter to women. As Zdenkowski and
Brown point out there may have been small numbers of women in
prison at the time of Nagle but “the mental institutions are bulging with
women” (Zdenkowski and Brown 1982, p. 148). In a climate of political
action by women in the early 1980s, assisted by sympathetic bureaucrats,
the concerns of the numerically small but vastly disadvantaged women’s

2 Important enquiries on matters ancillary but relating to the prison system were: Woodward in
1979 (Royal Commission into Drug Trafficking 1977-9), making limited inroads into police
corruption, Wood (Royal Commission into the NSW Police Service 1995–7) which finally uncov-
ered some of the deep systemic corruption within the NSW police alleged by prisoners since Nagle
and the 1993 ICAC Police informants: a discussion paper on the nature and management of the
relationship between police and informers (ICAC 1993).
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prison population were canvassed thoroughly in the Women in Prison
Task Force Report and then largely ignored for almost a decade.

The Task Force found that most women within prison are not violent
offenders and therefore pose a lower risk to the community. There were
an abnormally high proportion of women on remand (NSW Women in
Prison Task Force Report 1985, p. 42) and the Task Force recom-
mended that the number of women inmates should be kept below 100
(Baldry 2004). The rate of female incarceration in NSW increased
dramatically between July 1994 and June 1999, reflected in the remand
and sentenced population rising from a daily average of 291–412
between January 1995 and January 2000, an increase of 41.6 %
(Select Committee on the Increase in Prisoner Population 2001, p. 10).

The implementation of the Richmond Report (NSW Department of
Health 1983) recommendations—for the deinstitutionalisation of people
with mental illness, the closure of the large psychiatric institutions and the
management of the mentally ill in the community—has had far-reaching
effects on the criminal justice system (although the process of deinstitutio-
nalisation had begun prior to Richmond). The lack of long-term secure care
and support for themost disadvantaged of this group sawmany homeless and
committing low-level offences. Coupled with decreased tolerance for this
type of offence (evidenced by the reintroduction of summary offence type
legislation in the late 1980s and increases in police powers), mentally ill
people began “cycling” (Baldry et al. 2006) through prisons. The prevalence
of intellectual disability among prisoners has also increased, often with
coexisting problems of drug use and mental distress, if not mental illness in
the legal sense.

A recent review of Chap. 5 of the Mental Health Act 1990 (NSW) and
related matters under the Mental Health (Criminal Procedure) Act 1990
(NSW) has increased the power of the Mental Health Review Tribunal to
authorise release (James 2007); however some of more draconian provisions
impacting on those with mental illness remain.3 Within the correctional

3Most notably the lack of any provision for the setting of a non-parole period for those found
unfit to plead and given a limiting term under s23(1) after a special hearing under s19(2) of the
Mental Health (Criminal Procedure) Act 1990. See R v Mailes (2004) 62 NSWLR 181 at [22] [43].
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system recent improvements to conditions in some areas, the new Justice
Health facility at Long Bay in particular, must be balanced against evidence
in individual cases of the effects of Supermax conditions on inmates with a
mental illness.4

The Royal Commission into Aboriginal Deaths in Custody
(RCIADC), established in 1987 and reporting in 1991 (RCIADC,
1991), was a national enquiry into the reason for the high numbers of
deaths in custody of indigenous people. By default, it became an enquiry
into the imprisonment of indigenous people generally and highlighted
systemic problems. The Commission found that while Aboriginal peo-
ple were not dying in custody at a rate greater than non-Aboriginal
people, their overrepresentation in custody was a result of disadvantage
and inequality (Cunneen 1997, p. 4). The Commission found a culture
of racism and neglect of basic human rights in the treatment of indi-
genous people by police and custodial authorities. One important out-
come, which had ramifications for the entire prison population, were the
findings regarding breach of duty of care on the part of correctional
authorities and police (Cunneen 1997, p. 4). While no charges were
laid, some clarity over the responsibility of police and other relevant
organisations to ensure that their duty of care is fulfilled was achieved.
Cunneen argues that any impetus for reform as discernible in the
immediate post-Nagle period was long gone by the time the
Commission handed down its report and he assesses most of the reforms
resulting from the RCIADC to be “programmatic and administrative”
(Cunneen 2004, p. 100).

Despite the exhaustive efforts of the RCIADC, the numbers and rates of
indigenous imprisonment throughout Australia continue to climb upwards.
Themost alarming increase has been among young indigenouswomen, from
21% of all women prisoners in 1996 to 30% in 2006 (Australian Bureau
of Statistics, 2006 in Baldry 2009, p. 20). In NSW courts, a distancing
from legal doctrines which came some way to recognising the structural

4 For example, the HREOC submission to the coronial inquest into the death of Scott Ashley
Simpson in 2004 http://www.hreoc.gov.au/legal/submissions_court/intervention/simpson.html.
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disadvantage experienced by Aboriginal people (known as the Fernando
principles5) has been evident (Anthony 2008, p. 14).

The Legislative Council Inquiry into the Reasons for the Increases in the
Prison Population (Legislative Council of NSW 2001) was the first post-
Nagle general enquiry into the state’s prisons. The Interim report looked
specifically at the effectiveness of incarceration as a response to women’s
criminality and other similar issues (Legislative Council of NSW 2000).
Further evidence of the highly disadvantaged backgrounds of female
prisoners and the advantages of developing alternatives to incarceration
led to the Committee recommending a moratorium on the building of a
new women’s prison until a serious exploration of ways to reduce the
number of women being sent to prison had been completed (Baldry 2004).

The Final Report found that 65 % of inmates in NSW prisons were
serving sentences of 6 months or less, recommending that these be
abolished completely and the Sentencing Council of NSW echoed
these recommendations. Factors responsible for the growth of the
NSW prison population were found to be the increased use of remand,
longer sentences and increased police activity (Roth 2007, p. 22). As for
the political response to this “rational, democratic and well-researched”
report, it was “immediately repudiated by both the government and
opposition in a bipartisan response which showed clearly the very real
political limits to claims of “non-ideological, “evidence-led” policy for-
mation in the law and order area” (Brown and Willkie 2002, p. xxi).

2.3 Popular Sensibilities and Penal Politics

The intensification of the climate of popular punitiveness in the
mid-1980s as a “backlash against the reform period” (Brown and
Willkie 2002, p. xix) was preceded by a mixed period of limited
reform and increasing watering down of political will to temper the
rising tide of popular punitiveness. A growing focus on victims
addressed strong community concerns about the treatment of, in
particular, vulnerable victims such as children and female victims of

5R v Fernando (1992) 76 A Crim R 58.
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male violence. Other currents of popular concern were fanned by
concerns about escapes, and a focus on particularly violent
and abhorrent crimes. While prison escapes have often fuelled populist
cries for stricter security, increasingly the fear of political fallout from
such events has become so acute that escapes from custody are much
less frequent (since 1980 the rate of escapes has dropped 95%), but the
rate of escapes from maximum security prisons has remained steady
between 1979 and 2004 (Clark et al., 2006). As these figures demon-
strate, the majority of escapes have always been from medium or
minimum security prisons. Despite this, the use of escape numbers as
a performance assessment tool has led to increased attention to security
by correctional administration.

The media has concerned itself in a highly selective way with the
deficiencies of criminal justice. In the “hysteria provoking tone” (Lumby
2002, p. 110) of reporting on the release of high-profile, especially hated
categories of prisoners in the latter part of the period, the media has, at
many points in the period under study, provided a focal point for the
expression of deeper fears. The culmination of this intensification of
popular sentiment about crime and punishment came with the election
of the Greiner government, heralding the unprecedented dominance of
the Minister for Corrective Services, Michael Yabsley, in a radical,
ideology-based change of the criminal justice system and sentencing in
particular. His “Truth in Sentencing” regime (a misnomer according to
Brown and others) and an avowed intention to “put the value back in to
punishment” (Michael Yabsley, October 1990, as cited by O’Neill
1990) led to widespread restrictions throughout the prison system for
example on property and visits. The abolition of remissions caused huge
management problems and the longer sentences that resulted caused
critical overcrowding problems. Radical reforms to every aspect of
sentencing and criminal justice administration led to an immediate
increase in prisoner numbers, and changes in focus from remissions to
defined sentences changed the way prisoners were managed in the
system. Work was privileged over other forms of activity as the most
effective rehabilitative mechanism, just as some of the early programmes,
such as the Special Care Unit and the new management regime at
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Bathurst, were starting to develop. The effect on the prison system was
to “decisively reverse the reforms introduced following the Nagle Royal
Commission” (D. Brown 1991, p. 28).

Following the enactment of the Sentencing Act in 1989 the influx of
prisoners caused yet another near crisis for the department. Correctional
staff were simply overwhelmed by the numbers of prisoners. By 1990,
levels of community supervision were reduced from 56% to 31.8 % of
offenders (Simpson and Griffith 1999, p. 2). An increase of 50 days in
the average sentence led to an increase of 525 prisoners per day
(Simpson and Griffith 1999, p. 2).

The continuing absence of a strong, consistent philosophical rationale
for the work of the department (Sotiri 2003, p. 394) was also identified
by Nagle as a problem (Dawes in Brown and Wilkie 2002, p. 118).
Along with the politicisation of criminal justice and the ensuing political
pressure on senior management, this absence has resulted in a defensive,
closed culture, with an aversion to publicity engendered by escapes,
unrest and industrial activity.

This was not a unitary process however, as those techniques of control
such as probation supervision began to be seen as ways in which the
reach of the prison could be extended. Developing acceptance of so-
called sentencing alternatives such as probation, community service,
treatment and rehabilitation is evident throughout the 1970s and
1980s. A concomitant movement towards longer sentences, concentra-
tion on repeat offenders and restrictions on bail resulted in a huge
expansion in the use of prison even as other sentencing options were
being developed.

The department, permanently scarred by Nagle and with a difficult
relationship with its own past, constantly seeks to redefine itself by virtue
of what it is not (Sotiri 2003, p. 249). In the process, lacking a vision of
what it is, managerial and security-based concerns have filled the void. A
truly “volatile and contradictory” approach (O’Malley 1999) prevailed
as the rise of punitive populist sentiments throughout the 1980s led to
an increased political sensitivity about crime, with simultaneous imple-
mentation of some of the reforms recommended by Nagle. Damage to
public confidence in criminal justice generally in NSW clearly grew
during this period.
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The significance of prisoner activism in the impetus which resulted in
the Nagle inquiry and in the many themes and concerns, which coalesce
around prisoner rights, must be acknowledged, although such activism is
absent from the modern correctional landscape. Industrial action by
prison officers has been an important factor in shaping the way prisons
are run in NSW, from the concerted campaign in the 1980s to halt the
process of reform under Tony Vinson, to the latest moves towards
privatisation by the department with the added benefit of reducing the
power of the union. Both these extremes represent the central role of
those working in the system in the maintenance and reproduction of
penality in NSW. The dominance of security concerns which charac-
terises the current regime in part owes its genesis and maintenance to
recognition of the undesirable political consequences of losing control
over prisoners and prison officers.

Scrutiny by external bodies has recently been reduced, the most
notable example being the abolition of the Office of the Inspectorate
in 2003. It may be that NSW consequently will be unable to comply
with the obligations imposed by the United Nations Optional Protocol
against Torture (D. Brown 2009).6 Privatisation is again on the agenda
with the taking over of Parklea Correctional Centre by GEO in 2008,
the second privately run prison since Junee opened in 1994. As the
Assistant Director Learning and Staff Development, CSNSW points out
“In NSW, the Department has used the spectre of privatisation to trial a
series of operational reforms in its newly constructed prisons at Kempsey
and Windsor” (Griffith and Edwards 2009, p. 4). This illustrates the
continued relevance of industrial relations concerns to prison policy.

2.4 Expansion of the Prison Estate

Rates of incarceration have risen higher in each decade since the 1970s,
with the exception of a short period in 1972–1973 (NSW Department
of Corrective Services Annual Report 1974/1975) and in the early 1980s

6The Attorney General, Greg Smith has recently announced that the Inspectorate will be
re-established.
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(NSW Department of Corrective Services Annual Report 1982/1983).
Rates of incarceration rose 51 % in the 3 years prior to 1991. Despite an
overall increase since 1991, the rate fell 8 % between 2010 and 2011 to
177.7 per 100,000 (Australian Bureau of Statistics 2011). Recently,
prisoner numbers in NSW have again begun to climb, with the
Bureau of Crime Statistics and Research predicting a 17% increase by
March 2015 to 12,500 prisoners. (Weatherburn et al. 2014), despite
“dramatic falls in the incidence of most major categories of crime”
(Weatherburn et al. 2014, p. 6).

While the Nagle Report led to many improvements in prisoner
conditions, it was the destruction of Bathurst Gaol, where conditions
had been especially harsh, which spurred the biggest rebuilding under-
taken in the early part of the period under study. The opening of the
starkly modern Katingal Prison which relied on isolation to control
troublesome inmates provided a new focus for concern for prison
activists and was quickly closed. The need for a woman-specific prison
led to the opening of Mulawa in 1980, in a collection of partially
renovated former Health Department buildings.

Improvements in physical conditions such as those recommended by
Justice Nagle required prison-building programmes and led to a growth
in the penal estate. Subsequently, the 1990s saw the biggest prison
expansion project in a century following a period of serious overcrowd-
ing after the enactment of the Sentencing Act in 1989. Beginning with
Parklea in 1985 (the first new prison built in NSW in almost 100 years)
and Junee Prison in 1994, new prisons have been constructed regularly
in NSW ever since. What Baldry describes as the “reification” of the
penal estate at the expense of community services (Baldry 2007, p. 2) is
most forcefully demonstrated by the huge expenditure on prison build-
ing. The problems created by the construction of prisons in remote
country areas (for example, difficulties in recruiting professional staff and
in family visits) are reflected by the large number of prisoner complaints
to the Ombudsman from these centres (Office of the NSW
Ombudsman, 2008, p. 124).

The refurbishment of a section of Goulburn into a “Supermax” prison,
recently gazetted as a separate prison, demonstrates the continuation of
the practice of segregation of problematic inmates under especially

28 The Lived Sentence



restrictive conditions, not so different from Katingal (Zdenkowski and
Brown 1982, p. 218). In recent times, the placement of especially demo-
nised prisoners there (such as Ivan Milat and Bilal Skaf) has arguably
diminished the opportunity for mobilisation of public sentiment against
such extreme measures.7 Recently the NSW Ombudsman found that
the Department of Corrective Services had instituted a Behaviour
Management Unit at the new Wellington Correctional Centre similar
to previous programmes where the Ombudsman found that inmates had
been “illegally segregated” (Office of the NSW Ombudsman 2008,
p. 125). The programme was closed soon after the Ombudsman began
the investigation.

2.5 Transmission/Extension of Penal Relations

It would be possible to construct quite disparate dichotomies of intent
throughout the past 40 years: a concern with rehabilitation and treatment
in the latter part of the 1970s (or earlier according to Chan), alongside
more punitive currents developing in the 1980s leading to longer sen-
tences and more bail refusals, an awareness of the need for a human rights-
based perspective when dealing with imprisoned populations, alongside a
reduction in the actual avenues of action open to prisoners to challenge
the conditions of their imprisonment. The situation is much more com-
plex than this and the development of so-called alternatives to imprison-
ment while a dominant thread throughout the period of study was, in
practice, often an instrumental adoption by correctional administration in
NSW of the ideology of prison as a last resort.

Last resort gained prominence in the early 1980’s in NSW penal reform
discourse because when this ideology was translated in to a policy of
reducing the prison population it was beneficial to the political and
economic interests of the corrective services (Chan 1992, p. 43).

7 Although the coronial enquiry into the death of Scott Ashley Simpson in 2001 indicates that
vulnerable and mentally ill prisoners are also placed there (NSW Coroner’s Office 2006).
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Matthews and Young see the problem as not just net widening, but

a more serious problem is the way in which the proliferation of sentencing
options creates a larger self-referential or auto-poietic system which
recycles individuals through a more closely linked network of agencies It
has also increased the sites of decision making (e.g. prison authorities)
(Matthews and Young 2003, p. 226).

This “recycling” process, where prisoners move within a “liminal space”
of imprisonment and release has been described in Australia by Baldry
et al. (2006) and Peacock (2008). The increasing permeability and
blurring of the boundaries of the penal in NSW is evidenced by the
types of recent initiatives promulgated by the NSW government in this
area, for example, Community Offender Support Schemes (COSPS)
represent an extension of penal control into areas hitherto serviced by
poorly funded prisoner welfare organisations in the community
(Weelands 2009a). The creation of oppressive “regimes” for “pariah”
offenders, such as sex offenders, subverts the need for post-release hous-
ing into opportunities for increased control (Weelands 2009a). In addi-
tion, these strict regimes set up increased possibilities for breach and
return to prison.

Offenders who are released “into the community” are subject to much
tighter control than previously, and frequently find themselves returned to
custody for failure to comply with the conditions that continue to restrict
their freedom (Garland 2001, p. 176).

A feedback effect from conditional release programmes may exist with
imprisonment for technical breaches of orders rather than reoffending,
leading to reincarceration in “many cases” (Jones et al. 2006, p. 2).8

Wacquant’s “carceral continuum” (Wacquant 2001, p. 97) is thus main-
tained and extended.

8 In 2008, the number of parole revocations for reoffending/outstanding charges was 763 while an
almost equal number (723) were revoked for breach of conditions (State Parole Authority NSW
Annual Report 2000, p. 24).
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The notion of a “third space” within which prisoners are trapped,
shifting between prison and the community demonstrates the con-
straints exercised by surveillance and control. Although these con-
straints are “disguised by notions of reintegration and settlement”
(Peacock 2008) the reality for many is that they will never be an
included member of the community. The concept of “iterative
homelessness” describes the plight of many prisoners (Baldry et al.
2006, p. 20). Linear conceptions of the sentence are common
whereas, as Peacock points out, it is more of a “net”, a useful
concept which reflects the disjunction of the prisoners from their
former life and the difficulties of exiting their former status as
prisoners when the sentence is finished. As Baldry et al. put it,
prisoners are “cycling around in a liminal, marginalised and fluid
community-criminal justice space” (Baldry et al. 2006, 2008). This
is not to place undue importance on the control aspects of so-called
alternatives to imprisonment, as this belies the actuality of the lack
of the most basic support services for most prisoners (D. Brown
2005, p. 38). When considered in the context of post-sentence
detention, such intrusions of the penal into the community have
been part of a broader trend of a risk-orientated “future crime”
discourse (McCullough and Pickering 2009), privileging the osten-
sible prevention of crime by the identification of risky individuals,
over the preservation of basic principles of criminal law such as the
presumption of innocence.

Bail is another area where an intensification of the extension of
the penal into the community is evidenced. From a baseline position
which was possibly the most liberal in Australia, NSW, as the first
jurisdiction in Australia to codify and extend common law principles
of bail, has progressively restricted and reshaped the ideology of bail
so as to result in an almost total presumption against bail for all but
the least “risky”. The development of forms of coercion and control
which act to reproduce and multiply the effects of disadvantage by
adding a further way to prison, for example revocations of orders,
Community Offender Support Services, necessitate the recognition
of the role of such initiatives in extending, transmitting and normal-
ising the prison.
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2.6 Evaluation and Accountability

A pragmatic appraisal of the capacity of prison to rehabilitate is reflected
in Nagle’s insistence that prison be seen as punishment and not an
opportunity to reprogramme people (Nagle 1978, p. 52). Nagle’s criti-
cism of the use of rates of recidivism as a “measure of success” for
correctional authorities (Nagle 1978, p. 52) could not be further from
the political reality for the current department.9 The former govern-
ment’s State Plan “aims to keep people safe through reduced rates of
crime and reduced re-offending” (NSW Government, 2006).10 The
target is to reduce the proportion of offenders who reoffend within 24
months of being convicted by a court or having been dealt with at a
conference by 10% by 2016. NSW Government policy appears to
equate this goal with the performance of rehabilitative programmes
“specifically targeted towards offenders addressing the causes of their
offending behaviour by participation in programs relevant to their
needs” (NSW Sentencing Council 2008, p. 4). Thus, at the highest
bureaucratic and political level in NSW, rehabilitation is equated with
participation in programmes, which is equated with reduction in
recidivism.

In terms of evaluation and accountability, the former Commissioner
of CSNSW, Ron Woodham, has acknowledged the difficulties in attri-
buting responsibility for recidivism: “recidivism can never be an absolute
measure by which we can evaluate the quality of correctional services
provided (Legislative Council of NSW 2010, p. 72). The view that
CSNSW is an “end agency” with little control is reflected by his asser-
tion that “recidivism has more to do with policing and sentencing
practices than anything else”. The existence of a “National Convention”
amongst Justice/Corrections Ministers that Corrections departments
are not to be held accountable for performance regarding recidivism

9 “Corrective Services NSW delivers professional correctional services to reduce re-offending and
enhance community safety”. NSW Department of Corrective Services Statement of Purposes and
Values 2009.
10NSW state election in 2011, Corrective Services NSW was amalgamated into the Department
of Justice. A new Strategic Plan was issued in 2014 – Strategic Plan 2014 – 2019.
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reflects this view (Legislative Council of NSW 2010, p. 72). “The
Committee noted the absence of performance indicators regarding re-
entry for either public or private prisons” (Legislative Council of NSW
2010, p. 76).

Data is based on outputs, and no information about evaluation of
programmes is available. Even here, for example, regarding sex offender
programmes, care must be taken in accepting numbers at face value, as
the same participants undertake “prep” and “maintenance” programmes
before and after CUBIT respectively. The figures for participation in
CUBIT, the programme for high-risk sex offenders, while an improve-
ment on those reviewed by the Audit Office in 2004 (NSW Audit Office
2004), are still low relative to the numbers in custody.

CSNSW measures recidivism in two ways: the national indicator of
return to corrective services (custody and community) and the State
Government target of reducing the number of offenders who reoffend
within 24 months of being convicted. The NSWDepartment commences
its Annual Reports with a section on Offender Management. The primacy
of actuarial risk assessment is reflected by the prominence given to the fact
that each offender, custodial or community based, is assessed using the
LSIR, which “identifies areas of criminogenic need to inform program
development” (Department of Corrective Services NSW Annual Report
2008). While the mantra of through care has long been adopted by the
NSW Department, this is little more than good practice adopted from
social work casework. In any case, patchy and slow implementation means
that sentences are rarely coordinated and post-release planning is rare.
Many prisoners question the value of through care in that personal
information is shared by gaolers (see Chap. 6).

It is difficult to gain a picture of correctional programmes within
prisons in NSW as an outsider. Even research organisations such as
the Criminology Research Council funded study reported that cor-
rectional budget allocations to offender rehabilitation were unavail-
able and that programme enrolment and completion rates were not
available.

The dilemma for jurisdictions surrounds the political sensitivity of
these (evaluation) reports which in turn inhibits dissemination beyond
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the jurisdiction. In some cases, release is only to a select few who are
directly associated with program development and management
(Heseltine et al. 2011).

In addition, the Productivity Commission report lacked both the meth-
odology and the data to provide an assessment of offender rehabilitation
(Productivity Commission 2009). The recent AIC publication on
prison-based offender rehabilitation programmes contains no data
from prisoners and indeed no evaluations of Australian programmes at
all (Heseltine et al. 2011). In this era of accountability, evaluation and
professed “evidence-based practice” this omission is significant.

2.7 Legislative Changes

During Attorney General Frank Walker’s brief tenure (1979–1983),
partly coinciding with the reform period of Commissioner Tony
Vinson, progressive steps were taken in the area of bail, summary
offences, repeal of many status offences and sentencing. A new focus
on the needs of victims began in this era; however, later assessment was
that these concerns were harnessed by politicians to “tap the retributive
nerve in popular opinion in support of tougher measures” (Hogg and
Brown 1998, p. 41) rather than provide actual assistance to victims
of crime.

Throughout the 1980s, 1990s and into the new century, a constant
political focus on criminal justice has led to a proliferation of legislation,
including profound changes in the way certain offences and offenders are
dealt with. Interwoven with this frenzied legislative change have been
changes in process and legal procedure, including an increasing reliance
on technology (CCTV, AVL links). An increasing concern with risk and
surveillance, alongside draconian legislation relating to acts of “terror”,
drug trafficking offences and sex offences has led to the emergence
of new discourses around community protection and risk, “future
crime” as McCullough and Pickering describe it (McCullough and
Pickering 2009), which have come close to infringing the presumption
of innocence.
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The sheer number of changes to sentencing and bail legislation in
NSW over the past 20 years indicates a constant political and legisla-
tive focus on these areas. This “uncivil” politics of law and order (Hogg
and Brown 1998, p. 41) with an emphasis on more punitive
approaches to crime has become a feature of the political, legislative
and policy climate in NSW. Simon Bronitt points out the damage to
our political processes done by hasty legislation without proper poli-
tical process (Bronitt 2008, 76).11 Legislation passed in this way has
become a feature of criminal justice in NSW. Loughnan (2010) points
to features in offence creation in NSW which evidence a politically
driven, over-particularised approach.

The insertion of sections 25A and 25B into the Crimes Act 1900
(NSW) in response to public outrage over “one punch” deaths from
alcohol-related violence represents the most recent example of the above
trend, with the added element of mandatory sentencing for the new
offences.

Sentencing

As sentencing is the most public and easily accessible face of the criminal
justice system, heightened political recognition of the importance of
congruence between the decisions of the judiciary and magistracy and
public attitudes towards crime is demonstrated through the constant
policy and legislative focus of this era. Longer sentences and the creation
of new offences arising from perceptions of public dissatisfaction have
been a feature of criminal justice legislation from the mid-1980s to the
present. The Sentencing Council of NSW, established in 2000, demon-
strates a strong focus on community awareness and the recognition of
the importance of ascertaining community attitudes towards sentencing,

11 Bronitt uses the NSW example of the enactment of legislation in 1 day following the “Cronulla
Riots” giving police extraordinary powers. For a detailed analysis of the situation at Cronulla in
2005 see Poynting S. (2008). Thugs and Grubs at Cronulla: From media beat-ups to beating up
migrants. In S. Poynting and G. Morgan (Eds.), Outrageous, moral panics in Australia. Hobart:
ACYS Press.

2 The Socio-Political Context of Imprisonment in New South Wales 35



a development at odds with the traditional legal attitude to sentencing as
a purely technical legal task. Throughout the 1980s, significant public
concern centred on the need for certainty, indeterminate sentencing and
a complex mathematically determined remissions system highlighting
problems in the way sentences were administered in NSW.

In 1992, “special circumstances” allowing the court to vary the ratio
between the non-parole period and the period of parole were found in
47% of sentences passed in the higher courts (MacKinnell et al. 1993,
p. 3). By 2007, special circumstances were found in 87.3 % of standard
non-parole period cases (Poletti 2010, p. 23).

Throughout the 1990s, amendment to sentencing legislation was fre-
quent; there were approximately 49 pieces of legislation related to criminal
justice from 1995 to 1998 compared to 23 in Victoria (Simpson and
Griffith 1999, pp. 5–15, 28–35). Numerous new offences were created,
with prostitution the only area that saw a move away from prohibition
towards regulation. In 1996, mandatory life sentences were prescribed for
murder and supply of a commercial quantity of heroin or cocaine where
culpability was “extreme”.12 Differing attitudes to culpability are demon-
strated in reforms to the concepts of intoxication in 199613 and diminished
responsibility (now substantial impairment) in 1997.14

In the context of increasing punitiveness and public concerns about
judicial discretion, in 1998 the NSW Court of Criminal Appeal, in an
innovative move dubbed “a masterstroke in public relations” (Warner
2003, p. 20) gave a guideline judgement in the case of Jurisic. Further
characterised as an act by “guerrilla” judges (Freiberg 2000), the impact
of guideline judgements has been generally assessed as positive in redu-
cing disparity between sentences but in the case of Jurisic and Henry,
guidelines may have contributed to increased sentence lengths (Barnes
2002; Barnes et al. 2003; Poletti 2005). There was also a “dramatic
increase in the number of sentence appeals” between 1996 and 2000
(Poletti and Barnes 2002).

12Crimes Amendment (Mandatory Life Sentences) Act NSW (1996).
13Criminal Legislation Amendment Act NSW (1996).
14Crimes Amendment (Diminished Responsibility) Act NSW (1997).
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In 1999, a package of amendments which consolidated sentencing
law into three statutes15 was passed, leaving much of its substance
unchanged (Johns 2002a, p. 5). Again in 2002 in the lead up to the
State election, further changes were proposed leading to the inclusion
of many of the common law principles of sentencing in legislation and
the listing of aggravating and mitigating features to be applied in
sentencing. A detailed analysis of the aims of sentencing as expressed
in section 3A of the Crimes (Sentencing Procedure) Act NSW (1999) is
undertaken in Chap. 4.

Problems with this codification have included “double counting”
of aggravating features by the sentencing court where these features
are already elements of the offence (Stratton 2005). A series of
standard non-parole periods, which represented “significant
increases” in sentence lengths, were introduced in 2002 (D. Brown
2002, p. 71). Whether this has led to increased clarification of the
law or simply to complications resulting from the need, for example,
to define such concepts as “the mid-range of seriousness” (D. Brown
2002, p. 65) is arguable.16 What it has achieved are dramatic
increases in the length of sentences in matters now subject to the
regime (Poletti 2010). Recently, the incoming Attorney General
has announced a review of sentencing legislation by the NSWLRC.
The High Court decision in the case of Muldrock17 which overturns
the decision in Way will conceivably lessen the impact of standard
non-parole periods while confirming the “instinctive synthesis”
approach (Markarian v the Queen, Veen (no 2) v R).18 While gen-
erally applauded as a more sensible approach, the decision may
necessitate review of numerous sentencing decisions which adopted
the now discredited approach in Way.

15Crimes (Sentencing Procedure) Act NSW (1999), Crimes (Administration of Sentence) Act 1999,
Crimes Legislation Amendment (Sentencing) Act NSW 1999.
16 The case of Way (2004) 60 NSWLR 168 was for some years the leading authority on the
application of the standard non-parole period provisions.
17Muldrock v R [2011] HCA 39.
18Markarian v the Queen (2005) 228 CLR 357;Veen (no 2) v R(1988)164 CLR465.
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Bail

The development of bail legislation over the past 30 years can only be
seen as a retreat from the proposition that the presumption of innocence
is the overriding consideration (as expressed by the then Attorney in
enacting the original Bail Act in 1979 (Walker 1978, in Simpson 1997,
p. 8).19 Not only has the ambit of offences where there is no entitlement
to bail increased, but also a continuing focus on repeat offenders, hand
in hand with an increased focus on the prediction of risk, has further
limited the availability of bail. Amendments in 200220 removed the
presumption for those on parole or community-based orders or those
who had previously been convicted of an indictable offence. As the Bail
Act applies equally to juveniles one impact has been a burgeoning of
numbers of young people in custody.

As in other criminal justice areas, “many amendments have been a
result of political imperatives or moral outrage over a particularly abhor-
rent high profile case, rather than responses to detailed empirical
research or evidence” (Brignell 2002). The significance of political
motivation in bail legislation is clear, with NSW amending bail legisla-
tion 23 times from 1992.21 Unable to participate in programmes or
work, kept in maximum security, remand prisoners are often merely
warehoused.

The long awaited new Bail Act 2013 NSW, which sought to replace
the complexity of the presumptions in the old Act with a simple test of
“unacceptable risk”, appears fated to replicate the problems of the old
Act (Brown and Quilter 2014). Again, outrage about individual cases
fanned by self-appointed community mouthpieces in the popular media
has led to ill thought-out modifications to the new regime (Brown and
Quilter 2014).

19 The only original exception to the presumption, armed robbery, occurred in response to public
concern over a high-profile case.
20 Bail Amendment (Repeat Offenders) Act 2002.
21 Compared to six times in Victoria, four in South Australia, seven in Western Australia and the
Northern Territory and nine in the ACT (Steel: 24).
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Parole

The history of parole in NSW since the 1970s has reflected the limita-
tions on discretion and increasing punitiveness seen elsewhere in the
criminal justice process. Initially conceived as part of an individualised
sentencing process whereby parole was seen as incentive (Chan 1990,
p. 405)22 and part of a welfarist, rehabilitative framework, parole has
arguably been reconceptualised as a process of risk management and
prevention involving monitoring and the application of rigid manage-
ment frameworks. Recommendation 39 of the Nagle Report states that
the relevant issue should be whether there are any reasons why the
prisoner should not be able to adapt to normal community life
(Zdenkowski and Brown 1982, p. 89). In a reversal of this test, the
modern Parole Authority must now positively determine that there is
sufficient reason to believe that the offender would be able to adapt to
normal community life (State Parole Authority of NSW 2008, p. 5).

The Sentencing Act 1989, which abolished remissions, provided a
further block to the control of prisoner numbers by the department,
and provided significant challenges in the management of increasing
numbers of prisoners (Chan 1992, p. 416). In the same way that media
reports of individual sentences have led to dramatic legislative changes in
sentencing and bail, a similar process has applied in the area of parole23

(Simpson 1999, 1). The current practice of tying parole to the risk
assessment process leads to a simplistic tendency to link parole to
programme completion. This process privileges inmates who can negoti-
ate the system and disadvantages those who cannot. Other changes that
have restricted parole include an amendment in 2004 to the Crimes
(Administration of Sentences) Act 199924 which limited consideration of
parole eligibility to an annual event subject to a “manifest injustice”

22Power v R [1974] HCA 26 “to provide for mitigation of the punishment of the prisoner in
favour of his rehabilitation through conditional freedom where appropriate”.
23Wide publicity given to the case of John Lewthwaite, who in 1999 had served 20 years for the
killing of a child and was released on parole, led to further restrictions.
24Crimes (Administration of Sentences) Amendment (Parole) Bill (2004).
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clause (s137B) (Hutchins 2010). The rate of revocation of parole from
1991–1995 averaged 23.4 %, rising to 35.9 % between 1996 and 2003
and has averaged 44.5 % since 2004 (Cunneen et al. 2013).

2.8 Risk + “What Works” = A Limited Version
of Rehabilitation

In the 1990s there was a discernible trend towards post-sentence deten-
tion in Australia. The case of Kable25 illustrated the first if somewhat
unsophisticated move towards a change in the balance between the
rights of individuals and the rights of the State. The High Court over-
turned the Kable legislation, which was intended to detain one indivi-
dual on the basis of his future risk. As is often a feature of developments
of criminal law in Australia in other jurisdictions, in this case
Queensland provided a template for subsequent legislation in NSW.
There has been a revival of interest in the constitutional aspects of the
Kable decision following the High Court decisions in South Australia v
Totani26 and Wainohu v New South Wales.27

Notions of dangerousness have been supplemented by the scientific,
calculable idea of risk. The increase in the use of actuarial methods to
calculate risk means that this common sense notion is being trans-
formed into an artefact more compatible with modern penal manage-
rialism. Mark Brown assesses the appeal of the combination of risk
with danger as “combining an existential threat with a calculative
modality that offers the possibility of quarantining it” (M. Brown
2008a, p. 256). The usefulness of such a modality to a jurisdiction
like NSW, in which criminal justice is highly politicised, lies in
the comfort given by the attribution of scientific values to quell
existential fears.

25Kable v DPP (NSW) (1996) 189 CLR 51.
26 South Australia v

[2010] HCA 39.
27Wainohu v New South Wales [2011] HCA 24.
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While mainstream sentencing practice in NSW may not routinely
(or perhaps explicitly) involve reliance on actuarial assessments, their
widespread use in the correctional context and for parole indicates that
some impact would be expected on sentencing practice (see further
discussion of the role of risk in sentencing in Chap. 4). Community
Corrections Officers routinely prepare presentence reports for courts; the
same service prepares pre-release reports for parole. Risk assessment,
having derived from the practices of parole officers, has professional
resonance for them and now pervades their practice, although psychol-
ogists have carved out this new area of professional expertise—the
administration of risk assessment instruments. The high number of
repeat offenders travelling through the court and correctional system
means that at some stage these assessments may be used by courts to
replace or augment more traditional sources of psychiatric/psychological/
human behavioural knowledge.

The Parole Authority in NSW often relies on evidence of predic-
tions of future dangerousness made on the basis of the use of actuarial
instruments. Actuarial methods of prediction have been embraced
wholeheartedly by CSNSW as part of the re-legitimisation of a new
form of rehabilitation, the risk/needs model. The LSIR (used by
CSNSW), a Canadian risk assessment instrument using actuarial
methods to predict future offending (Andrews et al. 1990) is based
on norms established on the basis of Canadian data, although some
attempts have been made to adapt it to the local context. As Mihailides
et al. point out, “reverse trends in Canada and Australia in terms of
crime rates as well as differences in important cultural forensic and
macro social political contexts” lead to “concerns regarding the accu-
racy of norms for the Australian context” (Mihailides et al. 2005,
p. 208). Silver and Miller urge caution and note, “insufficient attention
has been paid to the negative potential embodied in actuarial social
control technologies” (Silver and Miller 2002, p. 157). Questions of
adequacy and consistency arise.

Hannah-Moffatt agrees that insufficient attention has been paid to
“the subjective, moralistic and disciplinary capacity of actuarial techni-
ques” (Hannah–Moffatt 1999, p. 72). Simon (1993, p. 792) sees poli-
tical implications for the ability of oppositional groups to “provide
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identity to members in the kind of political struggle that identity
generates”, that is “the use of identity to produce political change
becomes more difficult” (Simon 1993, p. 794). The emphasis on psy-
chological readjustment in prison rather than provision of citizen rights
outside is effected by a translation of welfare need into psychological
need. Whereas “need” was previously seen to mean “welfare need” it is
nowadays translated into “risk of reoffending”, this in official jargon
becomes “crimogenic need” requiring psychological reprogramming in
prison.

As Sotiri points out, the CSNSW has adopted an approach which,
while managerial, relies on notions of objective proof, empiricism, risk,
faith in scientific models and rejection of rehabilitation as personal
development (Sotiri 2003). Sotiri places CSNSW’s “wholesale adoption
of the crimogenic needs model in NSW prisons” in the context of “a
desire to be professional, objective and scientific” (Sotiri 2003, p. 370).

An important question is whether this new configuration of risk
assessment and programme delivery as rehabilitation constitutes an
important enough change to signify a paradigm shift. The rhetoric of
corrections would have this be so, but on closer inspection the situation
is much more complex than this. Is the question of whether there has
been a shift or not misguided? (Sotiri 2003, p. 355). Sotiri argues that, in
NSW there has been a self-conscious break with the past and a complete
rejection of the notion of rehabilitation, to be replaced by a regime of
cognitive behavioural programmes linked with risk which, she argues,
furthers the disciplinary project a la Foucault.

In NSW courts, far from there being a contest to the death between
actuarialism and the modernist psy-knowledge, they appear to be coex-
isting quite comfortably. When examining the different contexts in
which notions of dangerousness are currently used in criminal justice
decision making in NSW, it is inevitable that the cultural context will
shape the way it is expressed and utilised. Thus, CSNSW has a different
focus in their predictions of dangerousness than the criminal courts, but
this focus has a subtle but pervasive influence throughout the criminal
justice system, partly due to the prevalence of repeat offenders and
people incarcerated for breaches of orders.
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2.9 Conclusion

Pratt describes five main causes of “penal populism” (Pratt 2008,
p. 269) all of which have arguably been present in the recent socio-
political context of punishment in NSW, in particular the “decline
of deference” and an associated decline in the trust of the commu-
nity in criminal justice processes. The many legislative attempts to
constrain judicial discretion in sentencing and Freiberg’s “guerrilla
judges” epitomise the kind of complexity of response and resistance
that belies direct categorisation and supports a nuanced view
(Freiberg 2000). The existence of a level of “ontological insecurity”
due to structural changes in society, the role of the media and the
impact of the widespread availability of information technology
(Pratt 2008, p. 271) has been evident in NSW through the perpe-
tuation of a particular type of populist media reporting about crime.
The responsiveness of the legislature to such reporting has at times
led to ill-considered, hurried legislation (Loughnan 2010, p. 19).
What Pratt calls “democratisation” where the authenticity of lived
experience, especially of victimisation, is validated as an authentic
and influential part of criminal justice has undoubtedly had an
impact on criminal justice discourse in NSW (Pratt 2008, p. 274).
Whether the “non-discursive” (D. Brown 2005, p. 29) evidences any
real change for victims through the development of a kind of a “zero
sum” game between the rights of victims and offenders is another
question.

While seeking to avoid the type of “dystopian vision” counselled
against by Zedner (2002) and David Brown (2005), this analysis of
the various strands of policy, legislation and practice in criminal justice
in NSW over the past 40 years leads to the conclusion that, with the
exception of the immediate post-Nagle period, legislative and policy
development have all moved towards the creation of a large prison estate
in NSW. The significance of this fact reflects the way in which impri-
sonment has become embedded in the criminal justice and penal culture
of NSW as the predominant model from which all other sanctions are
conceived as “alternatives”.
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David Brown’s argument that “a battered and reconfigured penal
welfarism” has survived in NSW and that any critique of the extension
of the prison must consider the limited extent to which any kind of
proper support has been evident in the community, has some cogency
still, although “battered” must be an understatement (D. Brown 2004,
p. 36). Post Nagle, improvements to physical conditions for prisoners, a
more “social welfare” role for prison officers and the persistence of
notions of due process throughout the criminal justice system, are, for
David Brown, evidence of continuity rather than rupture and of the
persistence of penal welfarism (D. Brown 2005, p. 41). The importance
of emphasising “contestation” in criminal justice policy (D. Brown
2005, p. 42) rather than implying any kind of smooth, cohesive,
inevitable transformation lies in detailing the actual developments as
they occur and the context in which they occurred. As Pratt points out
“there is no inevitability about this” and so the development of currents
of populist punitiveness in NSW, as elsewhere, must be traced through
the specific currents of legislation policy and practice and their socio-
cultural context (Pratt 2008, p. 274).

As O’Malley (2008, p. 64) points out, while there has been a
discernible shift from “welfare–social policies” towards a more “neo-
liberalist political rationality” these currents have a complexity in their
aetiology and maintenance. The “volatile and contradictory picture”
painted by O’Malley is exemplified in NSW by, for example, the
coexistence of punitive trends such as longer sentences and restrictions
on bail, with initiatives relying on conceptions of therapeutic jurispru-
dence, such as the Drug Court. Notions of decarceration may be
subsumed by the prominence of conceptions of risk in which the
same programmes became less about keeping people out of prison
than, in their effect, part of a “carceral continuum” (Wacquant 2001,
p. 97) which feeds people back through prison. In addition, the effect
of legislation in other related areas, such as anti-terrorism laws, and
preventive detention legislation for sex offenders, while constituting a
very small part of the operation of the criminal justice system, may in
retrospect be seen as an integral part of an overall move towards
restrictions on the liberty of individuals falling into specified
categories.
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This brief sketch of some of the important features of the devel-
opment of the criminal justice and penal system in NSW since 1970
has been attempted in order to provide a basis for further theorising
about the causes and consequences of these phenomena and the
implications for those experiencing imprisonment. The next chapter
analyses in more detail the specific aims of sentencing in NSW and
in particular the obligations of the sentenced person which arise
from these aims.
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3
Theorising Sentencing

3.1 Introduction

The purpose of this chapter is to examine the aims of sentencing in
NSW, not only as guiding philosophical principles influencing judicial
decision-making, but also as a baseline to begin to evaluate how the
mechanisms of the criminal justice system are working in their practical
application. A distinction is made between the aims, which have been
codified (in Section 3A [s3A] of the Crimes (Sentencing Procedure) Act
1999, NSW) and the principles of sentencing (proportionality, consis-
tency, parsimony1 etc.) that remain as common law principles in NSW.
By analysing the content of the aims, the kind of requirement for action
that arises from it and the agency or individual responsible for carrying it
out, and the beginning of a feedback loop can be established. A clearer
enunciation of the practical consequences and requirements of these
aims can then be translated into action. This is important because

1 Although parsimony appears, with little fanfare, to have disappeared from the law of NSW
(NSW Sentencing Bench Book).
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subjective expectations, which need to be communicated clearly at
sentencing, arise from these aims.

The increasingly important idea of risk introduced in the last chapter in
relation to the development of dominant paradigms in NSW criminal
justice is examined as it relates to the sentencing practices of judges in
NSW. Risk assessment instruments based on actuarial methods to deter-
mine the risk of future offending may be attractive to judicial officers
increasingly constrained and scrutinised in their sentencing practice. The
introduction of legislation empowering courts to authorise post-sentence
detention on the basis of future risk arguably elevates these considerations.
In addition, the evidence of the “psy”—professions which purport to be
able to predict and “treat” it—is raised to an enhanced level of importance
in general sentencing practice. This is not to claim that the reliance on
medical model psychiatry has been supplanted by this new technology.
Clinical psychiatric evidence is considered alongside psychological assess-
ments in the new area of post-sentence detention of sex offenders. The
importance of this discussion lies in the way that considerations about risk
have permeated each step of the criminal justice process, and in particular,
have impacted the way rehabilitation is conceived and practiced. As a
ubiquitous, all-encompassing discourse, the question is whether considera-
tions of future dangerousness have changed the way the aims of sentencing
have been operationalised throughout imprisonment, and beyond.

Sentencing as a Lived Experience

Any examination of sentencing in a purely legalistic way as something which
occurs only in a courtroomwill produce an incomplete picture of the process
(Hutton and Tata 2002). While sentencing is over in a formal sense when
the prisoner leaves the courtroom, for the prisoner and arguably the com-
munity, the sentence has only just begun. The consequences of ignoring the
ongoing nature of the aims of sentencing are not only to discount the effect
on the prisoner of this process but also to short-change the community in the
operationalisation of the aims of sentencing. In order to carry out these aims
of sentencing, other criminal justice agencies and the sentenced person must
themselves transform the sentence into a prescription for action.
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An important focus of this book is the element of subjectivity, particularly
in relation to the person being sentenced. Many of the aims of sentencing
have a requirement that certain subjective states are experienced. Concrete
recognition is given to demonstrations of remorse by sentence discounts for
guilty pleas. Many of the unstated assumptions within sentencing assume a
certain emotional state in the offender, which, if not manifested in a socially
recognisable way, can impact significantly on the outcome.

On the other hand, it is also necessary to examine the philosophical
underpinnings of the aims in order to gain information about who they are
aimed at, what action needs to be taken and what outcome is desired.
Communicative theories of punishment posit that a “moral dialogue, a
communicative enterprise” is undertaken with the offender (Duff and
Garland 1994, p. 15). The idea that, through punishment, an internal
transformation is undergone is pervasive “since the possibility of moral
repentance and reform depends on how the offender understands and
responds to the punishment” (Duff and Garland 1994, p. 15). Once the
state has a finding of guilt, there is an expectation that the guilty feel guilty
and that they undergo certain subjective states. Implicit in many of the
aims of sentencing is the requirement for some kind of internal process,
often manifest in outward behavioural signs.2

As the penultimate part of the criminal trial process, the sentence brings
into the courtroom elements of subjectivity, ostensibly excluded from the
examination of evidence required in the determination of guilt. Sentencing
requires, of the participants, a level of subjectivity not present (or perhaps not
acknowledged) elsewhere in the criminal justice systembecause of the need to
consider “the offender’s entire life, including his or her future” (Rotman in
Duff and Garland 1994, p. 285). The element of rehabilitation ensures that
“a perfected law takes subjectivity into consideration which would otherwise
remain largely excluded from the criminal process” (Rotman in Duff and

2The importance of demonstrating inner emotional processes in a commonly understood and accep-
table way is manifested by the cases of Lindy Chamberlain, and possibly themore recent case of Kathryn
Folbigg, convicted of killing all four of her babies. The ambiguities of Folbigg’s diary references are
transformed into a convincing dialogue of guilt, in the light of evidence of her behaviour, which did not
conform to commonly held perceptions of motherhood (Cunliffe 2007, p. 820).
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Garland 1994, p. 285). The role of the criminal law in channelling
and limiting expressive emotional reactions to crime—“punishment bears
the aspect of legitimated vengefulness” (Feinberg in Duff and Garland 1994,
p. 76)—implies that there is an inherent subjective emotive aspect which is
allowed to enter the sober realm of rational legal thinking at the time of
sentencing.

Tata critiques the conception of sentencing as a collection of binary
opposites:

[r]ules versus discretion; reason versus emotion; offence versus offender;
normative principles versus incoherence; aggravating versus mitigating
factors; and aggregate/tariff consistency versus individualized sentencing.
rules versus discretion; reason versus emotion (Tata 2007, p. 245).

Encouraging a view of sentencing as “dynamic, contingent, and synergis-
tic . . . these binaries serve as crucial legitimating reference points in the
vocabulary of sentencing account giving” (Tata 2007, p. 425). His argu-
ment requires sentencing to be seen as a process involving many different
people and agencies (Travers 2006, and in Tata 2007), its agenda often
being moulded earlier in the criminal process, shaped collaboratively with
other professionals and inextricably bound with guilt-producing processes.
Thus, to talk about sentencing craftwork is not to talk only of the craft of
judges but of other sentencing professionals, for example prosecutors,
defence lawyers, pre-sentence report writers (Tata 2007, p. 434).

Taking Tata’s conception further, the sentence in its operationalised
form includes prison staff, obviously the prisoner, pre-release staff, the
Parole Authority and the family and community into which the prisoner
is released after serving the custodial part of the sentence. In this way, a
sentence becomes much more than a form of words pronounced in a
courtroom or a term of years to be served, but a collection of actions,
reactions, subjective states and assessments of subjective states which can last
much longer than any formal contact with the criminal justice system.

In examining the aims of sentencing, it must be taken into account that
“it is highly questionable that sentencers ever operate or could operate
according to philosophical theories of punishment and abstract analytical
categories of the case” (Tata 2007, p. 418). Reason giving, as a justificatory
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enterprise, is “mediated constructed and reconstructed according to the
audience” (Tata 2007, p. 419). At the same time, however, sentencing
must be viewed not just as a discrete process beginning and ending in the
courtroom but as

[p]art of an extended process which begins when the police or prosecution
authorities decide how to process suspects and which extends beyond the
formal; stage of sentencing at the trial to such matters as the allocation of
prisoners to different kinds of prisons and decisions on early release (Duff and
Garland 1994, p. 26).

This extended process includes imprisonment and parole, but arguably
reaches even further into the future of the sentenced person, with the
effects of punishment, denunciation and retribution often continuing
well after the legal sentence has ended.

The prevalence of the discourse of risk and the use of actuarial instru-
ments to predict re-offending raises the question of how this focus has
affected the way judges sentence, the way the sentence is operationalised
and the way release is negotiated. In relation to the operation of “desert
theory”3 Tata asks, “Yet how in practice are sentencers expected to imple-
ment the requirement to ignore the question of expected future behaviour
of an offender?” (Tata 2007, p. 412). The prominence of questions of
moral culpability in sentencing raises the question of the role of moral
assessments of character in the ongoing risk assessment of the prisoner.
Tata demonstrates that the risk of future offending and questions of moral
culpability are inextricably intertwined. It will be argued in the next
chapter that assessments of remorse are a pervasive and ongoing feature
of our criminal justice system. Is risk, then, a cipher for moral judgment in
the courts and correctional system?

The disconnection between the sentence as served by the prisoner and
the perception of a sentence as a legal artefact performed in a courtroom is

3 A full analysis of the different philosophies of punishment is beyond the scope of this book. In
NSW, the practice of judges offers few examples of such discussion but a combination of desert
(retributive) theory and a form of pragmatic consequentialism appears to prevail.
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exemplified and deepened by “(the) tendency for NSW prison adminis-
trators to view punishment as taking place in the courts and for the courts
to believe that punishment takes place in the prison” (Sotiri 2003, p. 29).
While either conception is incomplete, this diffusion in public discourse
tends to mean that abrogation of responsibility for the infliction of suffer-
ing occasioned by imprisonment is thus complete. If people are not sent to
prison for punishment to occur, then there is no reality in the “pains of
imprisonment”.

Coupled with the movement towards individualisation and responsibi-
lisation, this view leads to the perception that any failure in rehabilitation
or preventing recidivism lies in the individual and not in the mechanisms
of punishment. Responsibilisation as a process associated with a neo-
liberal, individualistic view of crime and which is implicit in assumptions
around deterrence, denunciation, retribution and restitution that “only
make sense in a world where responsibility or its recourse to agency are
given concrete form and taken seriously by various bodies” is, Lacey claims,
“the question in normative criminal law” (in Halsey 2008, p. 220). The
disavowal of responsibility for the infliction of punishment by the two
major elements in the punishment industry, the courts and the prison,
leaves only the prisoner to both suffer the consequences and the blame for
its failure.

The importance of the prisoner feeling and, importantly, demonstrating
that they feel punished, denounced, in need of rehabilitation and have an
understanding of the needs of the victim, is underlined at parole, where the
sentence itself, as served, is reviewed in the light of these factors. The
importance of understanding the meaning and subjective understanding
by prisoners of what was said at sentence and more importantly, what is
now required to happen is underlined by the element of accountability,
thus imposed at the end of a sentence.

Courts and Prisons

Courts in NSW have been reluctant to involve themselves in matters invol-
ving the content of imprisonment. An important exception to this is the
effect of a sentence served in protective custody in exacerbating the hardships
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of imprisonment. In NSW it is common practice in sentence appeals to the
Court of Criminal Appeal to lodge affidavits detailing the conditions
of custody and any achievements made by the prisoner. This has not gone
as far as recognising the probability that a prisoner will not get parole as a
reason to reduce the non-parole period; however, a number of Victorian cases
indicate that the court will consider evidence of hardship in custody in
appeals against severity of sentence (Edney and Bagaric 2007, p. 308). As
discussed in Chapter 2, in NSW the finding of “special circumstances”
required to allow the court to vary the ratio between the parole and the
non-parole period ismade in a very high proportion of cases. Statements such
as “acceptable by a sentencing court” not only imply a normative construct of
what is acceptable, but they also reveal that courts are willing to set those
standards. Despite the separation of powers, courts may see themselves as the
appropriate bodies to do so. As Edney and Bagaric put it:

The comments of McHugh J are important because they indicate the
continued operation of the law in the correctional context and the need
for prisoners to be treated humanely in the serving of their custodial sentence
(Edney and Bagaric 2007, p. 311).

Human rights perspectives on imprisonment, although largely ineffective
in terms of individual prisoner litigation, provide some framework for
judicial intervention. The impending ratification of the United Nations
Optional Protocol to the Convention against Torture (OPCAT) by the
Australian Government may provide an enhanced role for human rights
litigation.

The role of the court in NSW in ensuring the sentence is carried out is
limited, the suggestion in the Halliday Report in the UK that

[a] system which encourages sentencers . . . to focus more on the outcomes
and implications of their sentences could help improve results in terms of
crime reduction and public confidence (Halliday et al. 2001, p. 46)

has been resoundingly ignored here as well as in the UK. Local manifesta-
tions of the worldwide trend towards restorative justice and therapeutic
jurisprudence like theDrugCourt and circle sentencing appear to have had
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little impact on mainstream criminal justice. While the “pilot program”
nature of many of these initiatives along with highly restricted entry criteria
will mean that these ideas will take some time to spread further, the mere
existence of courts that routinely monitor progress and have direct access to
information about the individual outcomes of the people who appear
before them will inevitably have some effect on the habitus of criminal
justice.

In the meantime, judicial officers may be sentencing on the basis of
unsupported assumptions about the psychology of offenders. Are they also
sentencing on the basis of unsupported assumptions of what the criminal
justice system, specifically the prison and correctional system, can, or
is willing to deliver? Is there any evidence that the period of fevered activity
around sentencing really means anything in terms of the outcome in
human terms? How does risk assessment affect the ability of inmates in
prisons to access treatment or services? Has the focus on risk completely
removed the individual from the criminal justice equation? Is this incom-
patible with the messages conveyed at sentencing about the obligations of
the sentenced person? These questions inform the analysis of sentencing
law and criminal justice policy in this book.

The Subjectivity of the Sentencers

What about judges’ own subjective understandings of what they are doing?
Studies of judicial officers’ perceptions of sentencing find that judges resort
to the at times “vague andmeaningless”metaphor of “balance” (Mackenzie
2005, p. 163) to describe “the tightrope—like equilibrium which must be
maintained in the courts between what can only be described as completely
opposing interests” (MacKenzie 2005, p. 163). There is no doubt that the
task of sentencing has become infinitely more complex in the sense that the
legal rules governing the exercise of discretion are explicated and therefore
need to be shown to have been considered. This is not to say that the task
has not always been a complicated one, but the rise in public scrutiny of
sentencing practices has given rise to an increased requirement for account-
ability and thus of careful reason giving. Attention to conforming to the
various strictures imposed may preclude attention to the philosophical
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aspects of the task. In addition, the vexed question of the proper audience
for sentencing may explain the universal failure to communicate with the
subjects of the sentence, demonstrated by the comments of prisoners in the
following. Tombs (2008) finds that the imaginative aspects of sentencing
which are important particularly in the need to consider the subjective
position of the offender are impaired by an overly technical concentration
on form and guidelines (Tombs 2008, p. 108).

In studying the effect of constraints such as sentencing guidelines on
the “story telling” that judges perform in order to make sense of their
task, the following discussion of the particular situation in NSW pro-
ceeds from the outline of changes in policy and legislation in the last
chapter to illustrate the climate of increased constraint and scrutiny of
sentencing decisions. The discussion of the aims of sentencing which
follows draws attention to some of the changes in focus and in particular
to the implicit obligations of the offender contained therein.

3.2 Sentencing in NSW

As in many other jurisdictions in Australia and in other common law
jurisdictions, codification of the aims of sentencing forms part of a push
towards greater transparency and accountability in sentencing (Johnson
2003, p. 42). As the aims are derived from conflicting theories about the
reasons for punishment (utilitarianism as opposed to retributivism), they
are expressed in broad philosophical terms with an absence of guidance as
to how these disparate and vague outcomes can be achieved. Some have
arguably introduced a different flavour into the sentencing process, hinted
at by judges but not yet fully examined in case law.

In the past 10 years, sentencing in NSW has developed into a complex
area of law. Legislative change has been rapid, with a codification of
common law principles, mandatory minimum sentences, guideline judg-
ments etc. As Potas and Donnelly have pointed out, the 2002 amending
Act “has been the most radical and controversial piece of sentencing
legislation since the Sentencing Act 1989” (Keane, Potas and Donnelly
2004, p. 1). The concept of individualised justice has been ostensibly
preserved in case law, as has the common lawunderstanding of the principles
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of sentencing. The development in many jurisdictions of attempts to con-
fine and direct judicial autonomy in the name of consistency has led to
a widespread use of statistical data by the judiciary. Political and popular
media attention to some of the perceived inadequacies of judicial discretion
and individualised justice has led to the recognition that sentencing must be
able to be justified and explained to the general public. Although avoiding
some of the excesses of this trend (grid sentencing for example), NSW now
has a comprehensive statistical information system, used widely throughout
the judiciary and the legal profession (Warner 2006, p. 247).

The creation of sentencing councils in Victoria and NSW, with
Victoria having a statutory responsibility to ascertain public opinion,
has led to some focus on the primary aims of sentencing. Research is
conducted regularly on the attitudes of the general public, and a focus on
education and dissemination of information about sentencing is becom-
ing apparent, for example, in the recent introduction of community
forums by the Sentencing Council of NSW. Guideline judgments have
been promulgated to further encourage consistency and accountability.
While there has been a large amount of critical and reformist scholarship
and research in Australia on sentencing (Warner 2006, p. 250), as far as
case law in NSW is concerned, there is a sense that, over a period of such
rapid change, practitioners and the judiciary have had their hands full,
interpreting such problematic concepts as aggravating and mitigating
factors (Loukas 2008, p. 10) and trying to determine the “mid-range of
seriousness” in standard non-parole period matters (Loukas 2008, p. 16).

Tombs sees a similar idea of judicial accountability in Scotland as “insti-
tutionalisedwithin the context of punitive populism and useful for the closer
monitoring of the actions of the judiciary” (Tombs 2008, p. 88). The
doctrine of intuitive or instinctive synthesis which has received support
from the High Court has been viewed as impeding this trend towards
greater accountability and transparency (Bagaric 2000). In their joint judg-
ment inWong v The Queen; Leung v The Queen,4 Gaudron, Gummow and
Hayne JJ, in the course of deliberating on the validity of guideline senten-
cing, added their support for the instinctive synthesis approach. Intuition

4Wong v The Queen; Leung v The Queen, [2001] HCA 64.
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may refer to “implicit knowledge or a learned emotional response” and is “so
entrenched that it operates subconsciously” (Potas and Traynor 2002,
p. 4.2). This approach implies that, despite the myriad of limitations on
the exercise of their discretion, an internal, not rational, even emotional
process is occurring when judges sentence. If something is “intuitive” or
“instinctive” it is beyond the intellect. Tombs uses the term “imaginative
sentencing” to describe the way judges in Scotland formerly approached the
task; she views the use of statistics and guidelines as leading to an untoward
emphasis on procedural accountability at the expense of judicial discretion,
leading to “imaginary” rather than “imaginative” sentencing (Tombs 2008,
p. 88). Tata’s view is that enhanced calls for accountability lead to an ex post
facto approach to giving reasons in sentencing, which reflect the socially
constructed nature of sentencing rather than the reasoning process of the
judge (Tata 2007, p. 419).

The shortcomings of the portrayal of sentencing as a mysterious process
are apparent in the light of calls for consistency and transparency in judicial
decision-making. Regardless of how it is described and structured the act of
punishing, of inflicting pain on another is essentially an act of violence.
The legal and rational justifications for it do not remove the element of
subjectivity, of one person intentionally causing suffereing to another.
Does the way sentencing is approached in NSW, when viewed retrospec-
tively through the prism of a sentence served, represent the same type of
doublethink identified by Tombs? A great deal of time and energy is spent
calculating the right number of years and the reasons for this calculation.
At sentence the judge, having considered extensive subjective material as
well as having intimate knowledge of the facts of the case, hands down an
appropriate sentence. This sentence is not only a tariff, but also involves the
progress of an individual through a part of the criminal justice system
purporting to fulfil a number of societal functions. In serious matters, the
judge often makes detailed comments about the type of rehabilitation
appropriate to the offender on the basis of input from probation and
parole pre-sentence reports, along with psychological and psychiatric
assessments.

Apart from the actual denunciatory quality of this stage of sentencing,
the offender is clearly meant to take heed of any recommendations of the
judge. Sentencing remarks are therefore important in directing the
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offender towards the steps they should make to make reparation, where
possible, and effect whatever changes in themselves or their situation which
would make a repetition of offending less likely. The question is whether
the paucity of discussion in NSW of what these phrases really mean in
practice as a sentence is carried out could mean that the sentence becomes
about other things. In the light of this tendency to “imaginary sentencing”
by judges (Tombs 2008), another question is whether the availability of
risk assessment instruments, due to the comfort given by their quasi-
scientific nature and the strong reliance by CSNSW and the Parole
Authority, will presage their adoption by sentencing courts.

3.3 The Aims of Sentencing in NSW

The aims of sentencing are not easily reconcilable, despite the use of the
“balancing” metaphor, and the influential analogy in Veen v The Queen
(No 2) to “signposts pointing in opposite directions” (at 476).5While having
a ring of truth about it, this statement does not add to an understanding of
the way the contradictory approaches must relate to each other. In our
purportedly individualistic sentencing model, it is understandable that the
judiciary would want to retain discretion to emphasise certain factors.

Courts have largely undertaken the development of principle, some-
what reluctantly, as a response to legislative action. The creation of
legislation is itself a product of social context. David Brown has pointed
out that the enactment of the sentencing legislation in 2001, against the
advice of the Law Reform Commission, was part of the “law and order”
political auction prior to the state election rather than recognition of the
need to clarify the law in relation to sentencing (D. Brown 2002, p. 65).
Recognising the truth of Brown’s statement, however, does not preclude
a recognition that, however inadvertently, the legislature, in the inclusion
of such aims as making the offender accountable and recognising harm
done to victims and community, has reflected the influence of recent
restorative justice currents of thought in the legal and political

5Veen v The Queen (No 2) (1988)164 CLR 465.
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community (Fernandez 2003). This is not to say that judges formerly did
not consider these matters: only that, in giving them legislative expression
on the same footing as more traditionally accepted aims, the emphasis
may have changed. Perhaps there is even more of a need now that these
matters have been incorporated into the legislation to theorise and
operationalise the aims to make explicit the processes and procedures of
the criminal justice system.

The aims of sentencing in NSW are set out in s3A of the Crimes
(Sentencing Procedure) Act, NSW (1999) (CSA):

1. to ensure that the offender is adequately punished for the offence,
2. to prevent crime by deterring the offender and other persons from

committing similar offences,
3. to protect the community from the offender,
4. to promote the rehabilitation of the offender,
5. to make the offender accountable for his or her actions,
6. to denounce the conduct of the offender,
7. to recognise the harm done to the victim of the crime and the

community.

All the matters which are relevant to the setting of the head sentence are
relevant to the setting of the non-parole period, although they will have
different weight: (Bugmy v The Queen).6 Howie J equated “sentencing”
with “punishment” when he referred to “the purposes of punishment set
out in s3A of the Crimes (Sentencing Procedure) Act” (A/G’s Application
under s37).7 Any attempt to distinguish the aims of sentencing from the
aims of the criminal justice system (as does Ashworth 2010, p. 67) leads
to an inevitable absence of philosophical guidance and a descent into
acceptance of the bureaucratic outcome measures of agencies as ade-
quate. It is logically unsupportable to view sentencing as merely “one
part of the system” when it is charged with the considerable burden of

6Bugmy v The Queen (1990) 169 CLR 525.
7Attorney General’s Application under s37 of the Crimes (Sentencing Procedure) Act 1999 (No 2 of
2002) (2003)137 A Crim R 196.
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carrying out these aims in a practical and observable way. Arguably, and
in contrast to the claims of Ashworth, the principles enunciated around
sentencing offenders provide the framework for at least all that goes after
it, the ongoing “sentencing” of the offender which continues beyond the
courtroom. Without such consistent philosophical guidance, criminal
justice organisations become vulnerable to conflicting directions and
confused philosophies (Sotiri 2003) and to the presence of imaginary
penalities, as discussed by Carlen (2008).

Punishment

Punishment is expressed as one of the aims of sentencing in s3A. The
confusion between punishment as the catch-all phrase to sum up all the
different emotional reactions to crime and punishment as a philosophical
entity informing legally rational decision-making, which must be explicable
and justifiable, is exemplified in the circular statement by Howie J, Grove J,
Barr J in R v Scott8—“one of the purposes of punishment is to ensure that the
offender is adequately punished.” As logically unsatisfying as this statement
is, as an end in itself punishment does not then need any other justification,
although it functions as the mechanism by which other aims (most impor-
tantly, denunciation and deterrence) are ostensibly played out in practice. As
the most retributivist element in the aims of sentencing, the concept of lex
talionis, while unhelpful in deciding the quantum or nature of punishment
in many cases, provides the overriding moral justification for the deliberate
infliction of harm occasioned by punishment (Finkelstein 2004, p. 212).
Moral arguments about the framework within which harm can be legally
inflicted upon an individual by the state inform the analysis in this area.
Quantifying suffering, which criminal courts are required to do in relation to
all parties, is an inexact process and it is difficult to argue that logical and
deductive strategies in sentencing are any more likely to come up with the
“right” sentence in terms of the degree of suffering which needs to be
inflicted, than a reliance on the subjective “gut feeling” of an experienced
judge. The reason for this is that such “rightness” is a highly relative concept

8R v Scott [2005] NSWCCA 152.
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which has to finely calibrate nuances of hierarchies of harm according to
a shifting, contradictory agenda of community (and political) concern,
translated into legislation inNSWwhich lists “aggravating” and “mitigating”
features [s23A Crimes (Sentencing Procedure) Act NSW 1999].

Undue concentration on the philosophical underpinnings of punishment
arguably detracts from the reality of the consequences of the infliction of
pain. Abstracting the reasons and reasoning from the process and outcomes
allows a stance which obviates the necessity to acknowledge the visceral
nature of suffering of the human body and mind. “Rightness” of the
sentence is therefore constructed on the basis of self-referential legal processes
that contain no feedback loop to assess the actual effect of punishment on the
individual involved. This is not to argue for a further severing of philosophy
from practice but for a more nuanced view derived from experience rather
than speculation.

The “pains of imprisonment” (Sykes 1958/1999), which represent the
most obvious punitive aspect of imprisonment in NSW today, are to an
extent self-evident to the point that official statements often make no
mention of them. “The NSW Department of Corrective Services makes
no mention of ‘punishment’ in its official discourse” (Sotiri 2003, p. 39).
The truism that people are sent to prison “as” not “for” punishment tends
to obscure some of these pains and lends credibility to the pervading
perception that prison is a neutral experience if actual physical punishment
is not handed out. Sotiri’s documenting of the positioning of CSNSW
NSW, in its own rhetoric, as different from the previous brutal adminis-
tration, illustrates this tendency.

Discussions of proportionality are most often found when discussing
this aim. The inclusion of the term “adequately punished”may be seen to
indicate that an assessment of proportionality is paramount and that this
depends largely on an assessment of the relative objective seriousness of
the crime, only after which can the other factors that may include
subjective features be assessed (R v Dodd).9 Viewed in this way, propor-
tionality is all about objective assessment and the placing of the offence in
a rationally derived scale of ascending seriousness. The focus is therefore

9R v Dodd (1991) 57 A Crim R 349.
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on avoiding subjectivity and arriving at a logically derived punishment
which has meaning when compared to other crimes of similar gravity.

This denial of subjectivity arguably pushes the sentencer to disregard
the other side of proportionality: that the punishment is not too severe.

In this regard, it should be noted that parsimony is no longer to be
regarded as a sentencing principle in NSW (Blundell v R),10 as such a
proposition is “inconsistent with the notion of a range of sentences, and
the discretions properly open to sentencing judges” (Simpson J in Blundell
v R at [47]). Parsimony had previously been considered as a principle
which limited the sentence to the minimum possible consistent with the
public interest (Webb v O’Sullivan).11 It is arguable that the absence of
such constraint can only lead to the imposition of longer sentences.

Prevention of Crime by Deterrence

The problematic nature of reliance on deterrence, specific and general, as
an outcome of sentencing has been well documented (Von Hirsch and
Ashworth 1998; McGuire 2005). The assertion that there is a common
sense link between the presence of criminal sanctions and the reluctance of
most of the community to commit crimes has been restated many times in
case law. The laments of criminologists that an evidence-based legal system
should take note of the evidence that imprisonment provides a cost
ineffective model of deterrence are perhaps the most cogent example of
the disjunction between theory, evidence and practice in criminal justice.
The omnipresence of this doctrine is reflected in case law, and in particular
categories of offences. Sometimes it appears that judges are trying to
convince themselves that it works; “the courts must assume, although the
evidence is wanting, that the sentences they impose have the effect of
deterring at least some people from committing crime”(King CJ in Yardley
v Betts).12 Is this another example of “imaginary penalty” as Carlen (2008)
describes it?

10Blundell v R (1991) 57 A Crim R 349.
11Webb v O’Sullivan [1952] SASR 65 at 66 per Napier CJ.
12Yardley v Betts (1979)1 A Crim R 329.
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Deterrence assumes an effective communication and effective under-
standing of the message being sent (Speigelman J in R v Wong and Leung).
The subjective requirement is that the potential offender both receives
the message that the behaviour will be sanctioned in a certain way and
understands it. Individual deterrence is often ineffective, as evidenced
by high rates of recidivism and, as it pre-supposes some kind of pre-
meditation, is irrelevant in the majority of crimes which are impulsive or
opportunistic (McGuire 2005, p. 450). Further, the conflation of deter-
rence with punishment acts to further disadvantage the already disad-
vantaged and provides an excuse for further punishment. To increase a
sentence beyond the individual culpability of the offender for the
purpose of sending a message to potential offenders appears unjustified
in all but very few cases, that is, repeat offenders and those who have
considered all of the potential consequences and offended anyway
(McGuire 2005, p. 458, Veen No 2 v R). Bagaric (2000) points to
evidence that the link between “marginal deterrence” and the incidence
of crime is weak and that it may in some cases increase crime (Bagaric
2000, p. 37). It certainly seems clear that marginal deterrence, that is the
deterrent effect of increasing a penalty, is ineffective and all but the most
general effects of the existence of the criminal justice system in its
entirety as a deterrent to crime are difficult to support with evidence
(Robinson and Darley 2003, 951).

Deterrence is often spoken of as if it bears no relationship to the acts and
processes, which ostensibly provide the effect of deterrence. It is in the
processes of carrying out the physical actions connected to the other aims
and purposes that deterrence is meant to be achieved: not only imprison-
ment or other limitation on personal freedoms, denunciation, but also
rehabilitation. The subtle ascendance of modalities of psychological and
psychiatric treatment brings some of the activities of criminal justice
experts under this aim by virtue of their claims to be able to identify and
“treat” risk, thus deterring individual offenders from crime. High rates of
recidivism render such claims questionable even if programmes were
delivered in ideal circumstances, which prison most definitely is not.

Cognitive behavioural modalities pre-suppose reasoning rational subjects
who are able to calculate the benefits to themselves of dealing with their risk
factors and desisting from offending. As Maruna and others have shown,
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desistance is a far more complex process and relates far more to the types of
social supports available to the individual than any internal, transformative
psychological process whether induced by way of therapy or not (Maruna
2001). This is not to say that individually transformative experiences such as
embracing religious observance or meditation associated with Buddhist
principles do not assist the individual to cope with the pains of imprisonment
and adjustment to theworld beyond on release. In any case, the “whatworks”
approach, adopted wholeheartedly by corrections authorities, renders those
modalities which, to paraphrase a popular saying around CSNSW, “makes
crims feel good about themselves while planning their next armed rob”
redundant unless they can be shown to have direct connection to those
needs which have been transformed into individual risk factors.

Anthony has pointed out the unique role played by deterrence in
relation to the sentencing of indigenous offenders in Australia, pointing
to developments in NSW law following the decision by Wood J in
Fernando13 (Anthony 2008). The courts, in moving away from the use
of the eight Fernando principles to place the actions of indigenous offenders
in the context of the disadvantage suffered by the Aboriginal community as
a whole, took the view that in NSW, the majority of offenders had moved
away so far from traditional ways that they were “not indigenous enough”
to have these considerations applied (Anthony 2008, p. 14). Anthony
further argues that the prevailing view of Aboriginal communities as
“morally corrupt” has led to a move towards the expression of deterrence
as a major factor in sentencing indigenous offenders. In relating the unique
role of crime control to the post-colonial setting as a continuing manifesta-
tion of a paternalistic, punitive pattern of relationships (Anthony 2008,
p. 23), it becomes clearer that the position of indigenous people in relation
to post-modern versions of control does not indicate a shift in focus, but a
continuing pattern in which Fernando was an uncharacteristic and short-
lived model. In “diminishing the role of community context in sentencing”
(Anthony 2008, p. 25) NSW and NT courts have been part of an overall
return to an assimilationist model in relation to indigenous communities
and a failure to recognise the structural disadvantages suffered as a result

13R v Fernando (1992)76 A Crim R 58.
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of colonisation (Cunneen 2001, p. 25). The recent High Court decision in
Bugmy, while rejecting the Court of Criminal Appeal’s contention that the
relevance of this disadvantage decreases over time, may be seen as providing
only limited support to the full recognition of indigenous disadvantage.14

Protection of the Community

The way that imprisonment provides protection to the community arguably
goes beyond the incarceration of certain dangerous individuals for finite
periods of time. Life sentences are still in the very small minority and the
majority of sentences are for short periods. Protecting the community by
imprisoning the small numbers of individuals, who have shown by their
behaviour their inability or unwillingness to conform, allows the appearance
of dealing with social problems without the need for attention to the
complexity of human behaviour. The symbolic benefits for imprisonment
in fulfilling this aim are manifold. Constructions of the community as a
homogenous entity which needs protection from random individuals who,
by virtue of their individual pathology are unable to comply with the
requirements of citizenship, serves to legitimate strategies of containment
and exclusion. People are saved from confronting the rifts and conflicts of
diverse post-industrialised societies by virtue of the secretive and hidden
prison. Politicians (such as former NSW premier Bob Carr) are able to
point to high incarceration rates as proof that the community is being
protected. In this way, protection of the community becomes the possible
justification for a range of intrusions into the traditional basis for the
common law criminal justice system (e.g. bail, parole).

Post-sentence detention exemplifies the rise in importance of risk-based
strategies of containment. These are legitimised by and arise from public
concern about community protection. Often community protection is
privileged over the rights of individuals, most importantly the presumption
of innocence. The ascendance of the view that the protection of the
community is paramount to the extent that important individual human
rights are willingly subverted can lead to the warehousing of prisoners.

14Bugmy v The Queen (2013) HCA 37.
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In the context of increasing concerns about the futility of rehabilitation
inside prisons and the huge increase in prisoner numbers, services are
already severely limited. The terrible irony for those who protest that the
prison is no place to rehabilitate anyone is that this argument is used to
support the removal of those meagre services that may serve to partly
mitigate the effects of imprisonment, for example the removal of psychol-
ogists from NSW prisons.

Rehabilitation

As one of the aims of sentencing in NSW, rehabilitation has acquired a
legal meaning which is in constant daily use throughout the criminal
justice system. Its aetiology, however, lies with the human sciences
which have carved out and created specialist roles within a system
that relies on this concept. As with many non-legal concepts drafted
into service by legal functionalism and subject to inevitable reduction-
ism, “rehabilitation” in the context of sentencing has become a creature
of necessity, most often represented by a treatment program which can
be included in the menu of the sentence. Chapter 7 considers this
relationship in greater depth.

Apart from explicit mention in s3A, the Crimes Legislation Amendment
(Criminal Justice Interventions) Act 2002, now Part 9 of the Criminal
Procedure Act (1986), NSW provides statutory recognition that rehabili-
tation programmes may serve to protect the community. The objective in
s173 (a) “to reduce the likelihood of future offending by facilitating
participation in intervention programs” indicates that successful rehabi-
litation of offenders contributes to the maintenance of a safe peaceful and
just society (Warner 2003). In other words, as well as being an aim of
sentencing in its own right, rehabilitation contributes to another of the
aims of sentencing, perhaps the most important, protection of the com-
munity. Some commentators have viewed the placement of “rehabilita-
tion” as 4th in the list after punishment, deterrence and protection of the
community as somehow diminishing its importance. A contrary argu-
ment can be made that rehabilitation extends into and provides the
action necessary for the achievement of many, if not all, of the other aims.
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The disavowal by therapeutic justice proponents of the old concepts
of “rehabilitation” (Hutchinson 2006, p. 451) may contribute to the
peculiar disjuncture between the newer practices within, for example
drug courts, and the practice of the mainstream courts. While some of
the reforms to procedures concerning victims have brought some recog-
nition of restorative justice principles, in most serious mainstream
criminal justice matters in NSW, such considerations are marginal
at best.

Despite the influence of the “nothing works” school of thought,
rehabilitation has survived the emphasis on punitive measures preva-
lent since the mid-1980s in NSW, to be enshrined in s3A, albeit in a
different form due to the variety of coercive, cognitive skills-based
courses which have emerged in correctional systems. Rehabilitation
has undergone a transformation. Program access in NSW is officially
linked to risk assessment and increasingly resources (e.g. psychologists)
are being moved outside the prison. Programmes aimed at “reducing
recidivism” in measurable ways are privileged over access to resources
such as education or work release. Chapter 8 continues the discussion
in the context of official policy and the responses of the prisoners
interviewed.

In determining the non-parole period, regard must be had to the
rehabilitative prospects of the prisoner (R v Lian).15 In fact, as enunciated
in the majority judgment in Bugmy (1990), the weight given to other
factors such as “propensity to commit violent crime, the likelihood of re-
offending and the need to protect the community depends upon a judge’s
assessment of the prospects of rehabilitation”. Rehabilitation, then, is not
only a factor in its own right, but has an effect on the weight given to
other factors. In deciding the weight to be given to rehabilitation and the
type of rehabilitation appropriate to the case, the court relies heavily on
the assessment of psychological and psychiatric experts. This expertise is
often expressed in the form of reliance on risk assessment instruments,
although it must be said that experts prominent in the area are aware that
clinical judgment “remains an important element in assessment of risk”

15R v Lian (1990) 47 A Crim R 444.
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(A/g of NSW v Tillman).16 How this can occur when risk assessment
occurs totally on the basis of written material (as in Featherstone v R) is
unclear.17

A further perspective on the importance of rehabilitation is: “A prison-
er’s prospect of rehabilitation will be important both by way of mitiga-
tion and because the community benefits from the reformation of one of
its members” (R v Bugmy). Thus, while on the face of it, rehabilitation is:

[t]he most humane justification for sentencing . . . despite the humane
exterior of rehabilitation they are anything but caring, since they are not
concerned with the offenders needs but are simply a means of improving
our lot by reducing recidivism (Edney and Bagaric 2007, p. 69).

Edney and Bagaric point out that rehabilitation is primarily concerned
with changing the values of offenders, assuming that can be achieved.
The expectation that someone who is suffering the pains of imprison-
ment will adopt the value/stance of their gaolers is a basic impediment to
the achievement of attitude/value change.

Given the presence of rehabilitation in the aims of sentencing, it is
clear that, despite misgivings as to what it means and how it is achieved,
judges “must assume” that their sentences contain this element in the
vast majority of cases. The weight given depends on other factors, but,
whether explicitly referred to in judgments or not, it is an integral part of
every sentence. The debate in the penological community centred on the
“nothing works” school of thought has had a devastating impact on
CSNSW in NSW, but appears to have passed by the courts. Despite
assumptions that rehabilitation is the soft and cuddly face of punish-
ment, some rehabilitation programmes are so onerous as to place in
question this assumption (Von Hirsch and Maher 1992). The potential
for the extension of social control by the use of programs which may
infringe the principle of proportionality has also been a point of

16 Attorney General for the State of New South Wales v Tillman [2007] NSWSC 605.
17 Featherstone v R (2008) NSW CCA71. A risk assessment was completed on the basis of material
in the offender’s file and no clinical interview was undertaken.
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contention with some theorists, although evidence of this actually
occurring in NSW is absent (D. Brown 2005, p. 27).

It appears that the “rehabilitative ideal” had only just begun having an
influence on the criminal justice system in NSW when political factors
(the most salient of which was the election of the Greiner Government and
the enactment of the new sentencing regime thereafter) halted the process
of reform begun by the Nagle Royal Commission and ushered in the era of
law and order auctions. The “new orthodoxy” which “asserts that rehabi-
litative objectives are unattainable” (Allen in Von Hirsch and Ashworth
1998, p. 190) took somewhat longer to reach Australia, but as Sotiri
(2003) points out, has left a vacuum in CSNSW which has been filled
by a risk-based managerial approach where involvement in programmes is
directly related to the administration of risk assessment techniques. This is
not to say that the implementation of this agenda has been uniform, as the
recent Performance Audit of Prisoner Rehabilitation demonstrates (NSW
Auditor General 2006). The implementation of many of the essential
elements of departmental policy such as case management—which has
been given lip service for at least a decade—is at a rudimentary stage.
Decades of constant change has left a culture within CSNSW, which can
only be characterised as avoidant of criticism, a moving target, where
change has become a constant to the point that an inmate can be prevented
from doing a programme because it will be offered at a later stage of the
sentence, only to find that the goalposts have change and the programme is
required to be completed at the beginning of the sentence.

De Graaff, examining the requirement in NSW under the Crimes
(Administration of Sentences Act) s135 (2) that the Parole Authority must
take into regard a number of factors, including (i) the attitudes expressed
by the offender and (ii) the offender’s willingness to participate in rehabi-
litation programmes, points out the lack of accountability, particularly in
relation to the provision of education. If inmates are required to demon-
strate a positive attitude towards involvement in rehabilitative program-
ming then the concomitant responsibility to provide them must be
acknowledged. Leaving such important matters to the discretion of indi-
vidual managers, risks the relegation of education to a secondary role (De
Graaff 2005). Much easier is the provision of large, centralised offence-
specific programmes, arguably also much more useful for calming punitive
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sentiments than the localised provision in each prison of an integrated
educational system. Further discussion of the relegation of education to
a subordinate position in relation to offence-specific programmes will take
place in Chap. 8.

There has been a change in emphasis in the UK from rehabilitation to
coercive control, despite the centrality of rehabilitation to “the parole
image” (Lynch 2000, p. 58). Lynch notes that:

[t]hose things that would normally fall under the rehabilitation part
of the job of parole officers (addressing identified needs and obstacles
faced by the parolee) are often turned in to problems of bad attitu-
de . . . clients are encouraged to employ self-help (or self responsibili-
sation) strategies to transform themselves into normative citizens”
(Lynch 2000, p. 58).

Accountability

The way this aim of sentencing is expressed indicates that it may be a new
addition to the traditional aims of sentencing, or at least a new emphasis.
The question of how this is to be achieved again raises the question of
subjectivity. Arguably, the achievement of this aim requires an internal
process on the part of the offender, manifested in some practical evidence
of accountability. Does this accountability involve an ongoing process?
When does it stop, and how can it be measured when the effects of making
someone accountable are amorphous and difficult to describe if not
quantify? As a manifestation of the trend towards individualisation and
responsibilisation (Halsey 2008), this aim can be seen as another example
of a direction to offenders to undergo some kind of ongoing process
extending outside of the courtroom.

In discussing judicial accountability, Tata (2002, p. 417) points to
two dimensions of accountability: “One (formal) view is of account-
ability as entailing an obligation to give account of activities within one’s
ambit of responsibility”, implying the need for some kind of under-
standable narrative in which those affected by the crime can make some
sense of it, and:
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[a]ccountability, in which the giving of the account is acknowledged as being
affected by what has to be accounted for, who makes the demand . . .who is
the intended audience and the spatial, social, cultural and communications
format affecting the capacity to make an account (Tata 2002, p. 417).

The imperative to be able to “give a good narrative account of yourself”
occurs throughout the various stages of the criminal justice system.
Findings of guilt and innocence rely on a choice between competing
narratives. The ability to “give good narrative” is another aspect of our
criminal justice systemwhich disadvantages people already overrepresented
in the criminal justice system, such as poor and indigenous people (Eades
2008). Throughout the criminal justice process, from questioning by
police through account giving in court, to interviews by psychologists
and parole officers, offenders are required to give an account of their
activities and life history in a way that is understandable to the variety of
criminal justice functionaries they encounter (Hall and Rossmanith 2015
forthcoming). Once again, in the requirement that internal processes be
demonstrated in a socially comprehensible way, differences in cultural,
educational and language abilities can distort the way actions are perceived
and the inability to demonstrate acceptance of accountability is punished.

Part of the rhetoric of the requirement for ongoing accountability is seen
in the development of restitution-based criminal injuries compensation
schemes, where the state pays the victim and then proceeds to recover the
money from offenders (Part 2, Division 8 of the Victims Support and
Rehabilitation Act 1996 (NSW)). In this way, prisoners who have finished
their sentences and have often lost the means to repay debt given the low
wages paid in prison and the diminution of earning opportunities follow-
ing imprisonment, leave prison with significant debt. The punitive aspects
of policies of offender reparation are obvious. The subtle differences
needed in the conception and administration of such reparation schemes
in order to fulfil the aim of “making the offender accountable” by true
reparation to the victim, understood as such by both victim and offender,
appear to be beyond the criminal justice system as currently constituted.

Conventional jurisprudence has little to offer an analysis of how this
particular aim can be carried out in practice. Accountability implies an
ongoing process of helping to make sense of what has happened, including

3 Theorising Sentencing 71



supplying the victim with important information to assist them in con-
structing an acceptable narrative of what has happened to them.
Restorative justice has only just begun to deconstruct the meaning of this
aim in terms of the practices and procedures of offender/victim “media-
tion”, let alone how it can be undertaken within conventional criminal
justice procedures. In NSW it tends to be tacked on at the end of the
process.18 CSNSW has a small restorative justice unit which conducts a
limited number of offender/victim mediations, usually towards the end of
offender’s prison sentence.

Denunciation

Denunciation has been identified as the element in criminal punishment
that separates it from a mere penalty (Feinberg in Duff and Garland
1994, p. 75). The expression of condemnation, along with unpleasant
consequences, provides the essential nature of a criminal penalty. The
traditional view of sentencing is that denunciation happens in the court-
room, the judge solemnly pronouncing society’s condemnation of the
conduct of the offender. The unpleasant treatment itself expresses con-
demnation. “Denunciation (is seen). . . . as a kind of fusing of resentment
and reprobation” (Feinberg in Duff and Garland 1994, p. 76).

Does denunciation become an ongoing process in imprisonment and
afterwards due to the disadvantage experienced by former prisoners?
Although a distinction is made in the language of the statute—it is
“conduct”we are denouncing, not the individual—it is sometimes difficult
to see the difference in practice. Halsey (2008, p. 230) points out that the
comments from judges with the most impact (negative) on the young men
he interviewed were those where respect was not demonstrated.
Denunciation rituals pervade the trial process and make sentencing a
public performance in which the offender takes on a symbolic role (Tait
2002). At the traditional sentence the offender is lectured by the judge and
is the object of the words of the judge (see discussion of sentence comments
later). There is little involvement expressively of anyone else, although the

18 An exception is the conferencing provisions of the juvenile justice legislation in NSW.
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role of the victim’s family in a public courtroom in reflecting and repre-
senting the dignity of the victim by their silent presence may have been
underestimated.

Recent attempts to involve victims in sentencing reflect recognition of
the importance of symbolic involvement, and arguably, another “imagin-
ary penality” (Carlen 2008), as it is widely accepted that judges must
sentence offenders no differently on the basis of the social position of the
victim (see later discussion on attention to the harm done to the victim).
Should the ongoing “denunciation” experienced by the offender during
and after the trial and sentencing process and throughout their life, be
subject to the principles of proportionality? Newer versions of criminal
justice processing for differing severity of offences, the absence of the
traditional legal controls on expression of feelings by victims observed in
some criminal justice for example, circle sentencing and conferencing, raise
issues of proportionality such as levels of “shaming” appropriate for specific
offences.

Is denunciation the same as “shaming”? Tait privileges the less-controlled
environment of the French murder trial, where the defendant tells the story
with fewer controls and the family of the victim is able to confront and ask
the defendant questions. In some cases indigenous customary law in
Australia provides the same opportunity for direct confrontation, the enact-
ing of the pain and loss felt by relatives by wailing and verbally confronting
the offender with the damage done (although this is by no means common
to all indigenous customary law).19 As Tait points out, in our system it is the
judicial officer alone who engages in the denunciatory performance
(Tait 2002, p. 477). The trial and sentence as symbolism relies on the use
of culturally relevant and appropriate processes and symbols “as a public
performance invoking state power to exact or forgo vengeance” (Tait 2002,
p. 470). “Ritual was given a bad name, as a superfluous and obsolete set of
practices designed to confuse and mystify ordinary people” (Tait 2002,
p. 471). Tait argues for an acknowledgement of the power of ritual to
“temper demand for revenge or restore the social order without needing to

19 As Cunneen (2001:97) points out in the ‘aboriginal domain’ in which customary law operates,
there may be a “lack of distinction between public/private’’ and a range of different sanctions used.
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inflict further suffering”, further arguing that it is “the performance of
justice” which increases public awareness and support for criminal justice
measures (Tait 2002, p. 473).

Similarly, Freiberg urges an acknowledgment of the importance of the
symbolic in crime control policy, (Freiberg 2002, p. 265) in order to
stem the tide of retributive justice. Marinos argues that:

Conceptions of punishment and equivalency must include two neglected
features of the literature—the nature of the offence and the offender. These
qualitative dimensions of punishment need to be addressed in addition to the
purposes and functions of individual punishments within criminal justice
literature and sentencing legislation . . . creating expressive denunciatory sanc-
tions can be useful for the purposes of decreasing the use of imprisonment
within a relatively structured sentencing system” (Marinos 2005, p. 444, 451).

Denunciation, the expressive element in sentencing, has therefore been
viewed as a popular panacea to the more extreme retributive elements
which have developed in our criminal justice system. It is necessary to
deconstruct this assumption. Are Freiberg and others, in their assumption
that punitiveness can be headed off by symbolism, suggesting some deep
atavistic need to see “one who does me wrong” suffer? If so, is it not
somewhat naïve to assume that this need could be satisfied by the perfor-
mance of ritual, however powerful?

Is it necessary for the object of the denunciation to acknowledge and
accept the expression of denunciation? Does the denouncer need to experi-
ence this? How do they know that the person is subjectively being
denounced? These questions clearly raise complex questions of subjectivity
and psychology, and are rarely examined. If in fact more expressive sanctions
do reduce punitiveness and rates of imprisonment, more attention must be
paid to the subjective experiences of those performing and being subjected to
the denunciation (McGowen 2000). Highlighting the importance of sub-
jective states to the emerging restorative justice paradigm, Braithwaite and
Mugford (in Laster and O’Malley 1996, p. 32) view the conventional
courtroom as “(tending) to degradation rather than reintegration because
the production line technocracy and discourse of legalism makes it easy for
the offender to sustain psychological barriers against shame”.
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The emergence of the technocratic risk-averse approach to criminal
justice, along with a revival of rational choice theory, must not be seen as
exclusive, and as Laster and O’Malley (1996, p. 31) point out: “It appears
that technocratic and emotional tendencies cannot be thought of simply as
exclusive and hostile alternatives as they appear to relate to each other in
quite a variable fashion.”

Recognise Harm Done to Victim (and Community)

Clearly a new addition to the explicated aims of sentencing, this bald
statement begs the question of how this is to be done. Piecemeal reforms
to procedure in sexual assault trials and the submission of victim impact
statements, underpin attempts to insert the victim in the dialogue
between defence and prosecution which characterises our criminal jus-
tice system. While victim impact statements have been able to be
tendered in limited cases since 1987, a raft of victim-related legislation
(Victims Support and Rehabilitation Act 1996 and the Victims Rights Act
1996) reflected in s26-30 of the Crimes (Sentencing Procedure) Act 1999
(Johns 2002a, p. 14) has brought increased attention to the victim. The
new act allows for restitution action to be taken in the same way (Part V,
Victims’ Rights and Support Act 2013).

The role of the victim impact statement is problematic for the judiciary,
recognising the political need for such measures but demonstrating under-
standable discomfort with the way it has been inserted into the criminal
justice process and the lack of guidance provided by the legislature as to
how this information should be used. The words “can be received” give no
guidance as to how the information is to be used and the confusing
language “must not be used unless the judge thinks appropriate” places a
prohibition not helped by the broad discretion granted afterwards.
Understandably, “judges have largely been unwilling to do more than
receive victim impact statements” particularly where the offence involved
the death of the victim (Johns 2002a, p. 17)20 except where relevant as

20 Although Kirchenghast (2008) suggests that NSW is more restrictive than other jurisdictions
and that victim impact statements may help “define victim interests as part of the broader public
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factual material going to the seriousness of the offence. The resulting
disappointment and confusion particularly for relatives in murder cases,
of having expectations raised was pointed out by Hunt J in the case of
Previtera21 (Booth 2012).

This aim requires a subject. Who is recognising the harm done to the
victim? The sentence and the process of reaching it is a public recognition
by the court that harm has been done. Punishment is meted out in
acknowledgement of the need to inflict pain to assist in that public
recognition. Is it only by way of setting an appropriate tariff that this
recognition is to be achieved, of ensuring that the punishment fits the
crime? This bald view of “just deserts” can lead to disproportionate results.
Does the offender also need to recognise and, more importantly, display
that recognition in some way as part of the process? Again, a requirement
that the offender undergoes a subjective process of “recognition” and offers
some demonstration of this, underpins this aim. Clearly related to the
concept of “remorse” and as riven with problems of identification in the
individual, true recognition of harm caused is clearly part of the rehabili-
tative project and underlies many of the treatment modalities, from sex
offender treatment to 12-step drug rehabilitation programmes (see later
discussion of remorse).

The conflation of harm to the victim with harm done to the commu-
nity adds an extra dimension to the prescription for action underpinned
by this aim. Broader recognition of harm beyond that to the individual
victim often takes the form of particular censure of common or particu-
larly socially invidious crimes, and can easily be affected by community
concerns deepened by widespread media coverage over, for example,
child sex offences. This can lead to a distortion of the emphasis of the
sentence away from the particular circumstances of the offence and the
offender to a more abstract position of viewing the “community as
victim”, thereby aggravating the seriousness of the offence. While under-
standable in relation to underreported and poorly dealt with crimes such

interest” (Kirchenghast, 2008: 630), suggesting that s 3(g) of the Crimes( Administration of
Sentences Act) supports this.
21R v Previtera (1997) 94 A Crim R 76.

76 The Lived Sentence



as sexual assault and domestic violence offences, distortions in percep-
tions of harm can lead to undesirable outcomes, for example, juvenile sex
offenders of whatever seriousness or dangerousness placed on sex offender
registers for life.

3.4 Risk and NSW Courts

Having analysed the aims of sentencing in the light of the subjective
expectations contained therein, the impact of decisions of future danger-
ousness and risk by the courts in NSW is now considered. The importance
of risk has been emphasised in the last chapter as an increasingly dominant
paradigm in correctional practice which, as will be examined in Chap. 7,
has arguably transformed the way “rehabilitation” is conceived and prac-
ticed in NSW prisons.

The question arises as to whether, and if so, how this influential
discourse is playing out in the sentencing practice of the judicial officers
of NSW. While courts have always made such determinations as part of
their sentencing practice, the mode and substance of these decisions may
reflect the impact of new technologies of assessment and treatment. The
use of risk assessments developed by psychologists and widely used
elsewhere in the criminal justice system is beginning to become evident
in sentencing, although judges may not be ready to completely cede this
area to the experts and there is often considerable discussion about the
need to contextualise such assessments with other evidence such as
clinical assessment.

Nevertheless, the increasing reliance on actuarial methods of risk
assessment to ground some of the most prominent features of modern
correctionalism and penal policy, such as “what works” (discussed in
Chap. 8) and, more recently “justice reinvestment”22 demonstrates
their ubiquitous nature. As discussed in Chap. 2, preventive detention
legislation aimed at serious sex offenders further legitimises the use of

22 Justice reinvestment relies on careful targeting of resources – much of the literature (eg Clement
M, Schwarzfeld M, Thompson M (2011) relies on risk assessment and evidence of “what works”
in order to argue for a reinvestment from prisons to community resources.
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actuarial risk assessment and arguably presages an enhanced role in
the future in general sentencing matters.

Historically, notions of dangerousness were transformed by the intro-
duction of a “systematic way of dealing with hazards and insecurities and
introduced by modernity itself” (Beck in Pratt 1998, p. 1). In a self-
sustaining way, fears about repeat offenders have resulted in an under-
mining of “traditional” legal protections and a commensurate perpetua-
tion and deepening of these fears. “Dangerousness” as a descriptive term
for this future manifestation (of behaviour) is a legal construct
(Yannoulidis 2002, p. 158). The term is a guideline that presumes
clinical expertise. In the present context, recourse to “dangerousness”
as a means of justifying preventive detention is legitimated by its
objectification in terms of “disease”. “Dangerousness is a subjective
concept, which is attributed to individuals taking account of calculable
actuarial risk and the subjective fear which they invoke” (Yannoulidis
2002, p. 155). In order to accommodate the law’s concern with ascrip-
tions of responsibility, the metaphoric use of the notion of “disease”
finds expression as a reified construct that is “dangerousness”. By moving
between different levels of analysis, the law exploits the contradictory
and vague nature of the concept and gives expression to overriding
social, cultural and political demands.

The tendency is for legislation and policy dealing with preventive
detention to be “counter law” and designed to “circumvent legal bar-
riers” (Hebenton and Seddon 2009, p. 347) in the sense that the
“problem” (in this case of public perceptions of safety from dangerous
offenders) has been constructed as being located in the application of
traditional legal principles. Viewed in this way, extra-legal measures can
be seen as a rejection of principle and tradition and recognition of the
need to take extraordinary measures to deal with certain populations.
Further evidence of the “extra” or “counter” legal nature of some of the
measures taken is demonstrated by the case of GTR23 where principles
regarding juvenile offenders were contravened by preventive sex offender
legislation.

23Director of Public Prosecutions v GTR [2007]WASC 318.
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Risky Subjects—Sex Offenders

During the 1980s, concern about the treatment of women and children
transformed into an increase in focus on sex offenders. “The impulse of
(this) preventive logic can be seen in its strongest form in this area of
dangerous sexual and violent offenders” (Hebenton and Seddon 2009,
p. 344). This diverse and non-unitary category of offender became the
most common subject in discussions about risk. “Responses have been
strongly influenced by the image of paedophiles as recidivist offenders
who are stubbornly resistant to attempts to reform them” (Kemshall and
McGuire 2001, p. 241), although evidence regarding propensity to re-
offend indicates that this group is at low risk. The singular focus on sex
offenders has resulted in a variety of practical outcomes for them during
and after incarceration when viewed through the lens of risk and danger-
ousness, which may not follow for other equally violent offenders. The
sex offenders interviewed for this book were an easily identifiable group:
they all knew their “risk levels” and were aware that the completion of
cognitive behavioural programmes would be essential for their release on
parole.

Preventive Detention of Sex Offenders in NSW—Advance
Guard for Risk-Technology-Reliant Judges?

As Mark Brown (2008b) points out, preventive detention legislation
raises the issue of “the response to the problem of imprisonment when
it is framed within the new discourse not of punishment but of security”.
For Mark Brown the debate over who should be punished and why has
been eclipsed by “a new field of hygienist social defence: the monitoring
and internment of ‘suspect’ citizens”. Applying a lesser standard of proof
to the internment of suspect citizens involves:

a court shifting back and forth between criminal and civil standards and
precepts in order to establish an entirely new field of legality that makes
possible the governmental objectives of quarantine and exclusion (Mark
Brown 2008b, p. 9).
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As the results are punitive in that they invariably involve incarceration,
the use of shifting standards of proof is especially problematic.

The focus on sex offenders in NSW as subjects of preventive
detention legislation allows for an enhanced role for expert psycho-
logical/psychiatric evidence regarding risk and dangerousness.24 Here,
risk assessment and the medical model of psychiatric practice appear
to coexist comfortably, although it is clear that at least some courts
are aware of some of the biases intrinsic to risk assessment . . . “It may
well be that Mr Radford‘s level of risk is much greater—his general
presentation and commendable work efforts may create an overly
optimistic impression of his general level of risk” (Brett Stuart
Radford v Parole Board).25 Buddin J commented regarding risk assess-
ment: “The instrument is only as good as the quality of the informa-
tion available in making an assessment. Generally speaking, it is lack
of information that leads to lower scores.” Kirby J in his dissenting
judgment in Fardon26 said, “[e]xperts in law, psychology and crim-
inology have long recognized the unreliability of predictions of crim-
inal dangerousness.” Nevertheless, the High Court has upheld the
validity of such instruments.

In Tillman v Attorney General for the State of NSW,27 Bell J held that the
words “satisfied to a high degree of probability” in 17(2) and (3) of the Act
means “more than likely”. Although the provisions of s17 (3) do not
employ the terms “risk” or “risk management”, it is clear that “the section
is aimed at an assessment by the court as to the risk of the offender
committing a further serious sex offence” (Hall J cited by Mason P, Giles
JA & Hodgson JA in Cornwall v Attorney General of NSW).28

The case ofNSW v Fisk29 indicates that for some offenders, programme
completion does not reduce perceptions of risk. Indeed, successful com-
pletion appeared to have been viewed as evidence of Mr Fisk’s

24 The legislation requires the court to consider evidence from two psychologists or psychiatrists.
25 (2002) NSWCCA 70 (12 March 202).
26 (2003)223 CLR 575.
27 (2007) NSWSC 605.
28 (2007) NSW CA 374.
29 [2009] NSWSC 778.
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manipulative abilities. One of the most interesting aspects of the case law
around preventive detention in NSW is the dialogue between the experts,
the Department and the court, often as to who will shoulder the financial
burden of providing the services which is according to the evidence better
provided outside prison (for example, NSW v Wilde).30

Doyle and Ogloff point out the fallacious basis of much of Australia’s
preventive detention legislation, emphasising the reliance of the law on
unsupported assumptions about human behaviour. They point out that
evidence of sex offender recidivism (which is very low) was overlooked in
the “hasty” enactment of this legislation and argue “the evidence suggests
that the legislation will not meet its aims in any meaningful and sustain-
able way” (Doyle and Ogloff 2009, p. 183). The problems inherent in the
“translation of clinical risk to legal risk” mean that in NSW what the
legislation requires, a conditional risk assessment or one which assesses
risk as a function of variable living conditions, is unable to be provided by
the instruments currently used (Hart in Doyle and Ogloff 2009, p. 197).
Indeed, determinations of “dangerousness” reliant on the expert evidence
of psychiatrists may be an invalid exercise of judicial power and not
supported constitutionally (Ruschena 2003, p. 122).

Another fertile area, which may be revitalised by the recent decision of
the United Nations Human Rights Committee in Tillman, is the human
rights implications of the post-sentence detention regimes present in many
Australian jurisdictions including NSW. The stretch to authorising pre-
ventive detention on the basis of predictions of risk has been viewed by
commentators who support the lone voice of Kirby J in Fardon, concerned
as to incursions into individual human rights posed by such legislation.
The recent decision of the United Nations Human Rights Committee in
Tillman31 places the issue of preventive detention as double punishment
squarely back before the state government. The Committee’s somewhat
trite observation that “imprisonment is penal in character” (p. 10) gives lie
to the representation of the legislation in NSW, that the preventive
detention scheme is primarily rehabilitative. The reliance on psychological

30 2008 [NSWSC] 1211.
31 (UNHRC 2010).
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risk assessment instruments to determine suchmatters raises questions as to
their efficacy, as does the reliance on mandatory or coercive cognitive
behavioural programs to reduce “risk”. Mark Brown points out the “fun-
damentally punitive nature” of the post-sentence detention measures
(M. Brown 2008b, p. 12) and the danger of privileging community fears
and anxieties over the liberty rights of individuals.

Concomitant with this focus, post 9/11, new security categories relat-
ing to “terrorist” prisoners reflect an increasing willingness to suspend
individual rights for those considered especially risky (McSherry 2005).32

The rhetoric of “balancing” security concerns with concerns about per-
sonal liberty often results in the dominance of security concerns and the
perpetuation of a type of “zero sum game” in which individual rights are
seen as always in conflict with the need for security (Bronitt in Gani and
Mathew 2008, p. 68). A similar “zero sum” discourse can be detected in
relation to recent concerns relating to victims.

Cementing Them in Their Cells—Risk as a Cipher
for Punishment and Denunciation

Is it misguided to look to the form of governance for assistance as to its
significance as a “penal marker” or evidence of a different way of doing
things? Is it not as instructive to take a bottom-up approach and look to the
effect of policies and legislation on individuals subject to criminal justice
interventions? Viewed in this way, such measures as the retrospective
legitimatisation of judicial comments expressing the view that the prisoner
should never be released represents a legitimate object of study, as the result
is the application of continuing incarceration on the basis of a prediction of
future behaviour.33 Or is it really a continuing denunciation of extreme
violence and recognition that a purely punitive approach is the only
politically acceptable one with certain serious violent offenders? “These

32 AA prisoners are said to pose a “special risk to national security” Cl 22 Crimes ( Administration
of Sentences) Regulation 2001.
33 Lucia Zedner touched on this in a recent account of the wide ranging study of Preventive
Detention currently underway at Oxford University (Zedner, 2012 UNSW Scientia Lecture).
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changes mean that Baker and other never-to-be-released prisoners can only
ever be released if they are on their deathbeds or so incapacitated that they
would pose no threat” (Ackland 2005). This comment seems to indicate
that they would only be released when they posed no risk of re-offending
whatsoever. Certainly the punitive and retributive nature of these policies is
undoubtable; however, the presence of risk thinking is also strongly
demonstrated. Perhaps risk is here a subsidiary concern to the need to
continue to punish offenders convicted of particularly heinous crimes. Is
risk, then a kind of cipher for ongoing denunciation and retribution, a way
of manipulating science to justify treatment which otherwise may be
viewed as disproportionate and unjust?

Adams J, in a dissenting judgment in Knight,34 expressed scepticism
about psychiatric evidence in evaluating the applicant’s dangerousness
and took the view that the applicant’s previous acts of violence in no way
approached the extreme nature of that perpetrated on the victim. His
Honour doubted the reliability of predictions of future dangerousness: at
p. 65 the ground of appeal that it was not open to the sentencing judge to
find that the applicant’s dangerousness meant that she should never be
released was upheld.

Lawyers may be reluctant to engage in debate about the measurement
of future dangerousness due primarily to the “representation of risk as a
scientific measurement” (Murphy and Whitty 2007, p. 802) and thus
“non-legal knowledge” (2007, p. 804). As a result, the concept of risk as
applied in a legal context is relatively undeveloped. It may also be, as
Brown has asserted, that individualistic conceptions of justice conflict
with actuarial notions of risk (M. Brown 2000, p. 104).

The development of technologies of risk management centred on con-
ceptions of dangerousness has strengthened the reliance on expert evidence
from psychologists and psychiatrists. The use of predictions of dangerous-
ness to authorise indefinite detention takes acceptance of psychiatric and
psychological evidence to a new level as the reliance of the courts on such
opinions is mandated in legislation. Section 15(4) of the (Crimes (Serious
Sex offenders) Act, NSW requires the court to appoint either two

34 [2006] NSWCCA 292.
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psychologists, two psychiatrists, or one of each: s 17(b), (c) and (d) involve
psychological or psychiatric testimony as matters to be taken into account
when determining the application.

Sentencing and Risk—Freiberg’s “Guerrilla Judges”

As Pratt predicted, a hybrid model of “psy—knowledge” retains cred-
ibility in the courts of Australia—augmented by an increasing reliance on
actuarial methods (Pratt 1998, p. 176). Freiberg states, “[t]he courts still
prefer human diagnosis and judgment to clinical diagnosis or statistics”
although “they will not ignore the latter completely” (Freiberg 2000,
p. 65). In the everyday sentencing practice of the courts of NSW, the
plethora of new legislation, amendments and important case law has
increased the intensity of the sentencing process for the legal profession
and the judiciary alike. It is arguable that the willingness of the legislature
to allow such a pivotal role to expert psychological and psychiatric
evidence in the preventive detention legislation is due to the continuing
acceptance by courts of the validity of this evidence in general sentence
matters. Conversely, it may be that the reliance on actuarial methods of
risk assessment in preventive detention matters may influence the court
in general sentencing matters.35 The doctrine of instinctive synthesis may
be, as Brown suggests, indicative of an approach to “categorical risk”. It
also results in a degree of opacity when attempting to calculate the weight
given to various types of evidence on sentence.

Nevertheless, as the High Court in Fardon found, sentencing courts are
accustomed to making findings of future dangerousness when considering
such basic and entrenched sentencing aims as “protection of the commu-
nity”. Freiberg sees themore extreme versions of control of judicial discretion
as evidence of the increasing contempt and mistrust of traditional legal
processes demonstrated by the general population in dealing with the
more visceral fears of modern life. Freiberg characterises the reaction of the
judiciary towards extreme types of governance techniques such as mandatory

35 The fact that these orders are made by the Supreme Court may serve to limit this tendency.
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sentencing and indeterminate sentencing as “challenging the paradigms
within which the courts have operated”. He highlights the importance of
the common law in “limit(ing) the scope of the legislation” (Freiberg 2000,
p. 59). While courts must “be respectful of the will of the parliament, they
are not subservient to it” and “some can be described as ‘guerrilla tactics’
(though certainly not by the judges) others amount to open confrontation”
(Freiberg 2000, p. 59). As Freiberg points out, most of the challenges have
been on the basis of infringement of the principle of proportionality.

This “dialogue” between the courts and the legislature also involves a
number of “sub-dialogues” within the criminal justice system, whereby
the wishes of the legislature as interpreted by the police and courts on
sentence are really put into practice—in policing practices, correctional
staff practice, clinical psychology and psychiatric diagnosis and practice.
All of these are in play to a heightened degree when courts are deciding
about future dangerousness.

In particular, the “psy—professions” now occupy an increasingly
privileged place in judicial practice due to preventive detention legisla-
tion. Little critical scholarship has been directed to the acceptance by
courts of psychiatric and psychological testimony in NSW. It would be
understandable if the judiciary, under threat from all sides, were to
accept empirically based scientific evidence purportedly involving the
ability to demonstrate and measure the critical factors highly relevant to
sentencing practice. It appears, however, that reliance on medical model
psychiatry supplemented by actuarial psychology for sexual offences and
extreme or recidivist violent offenders continues to characterise the
NSW courts in their everyday sentencing practice.

Mark Brown sees the two discourses (psychiatric knowing and
actuarial justice) as philosophically opposed and coexisting as part of
a range of disparate practices which are subsumed together in criminal
justice processes (M. Brown 2000). There is no doubt that reliance on
psychological and psychiatric evidence in the legal arena, in the face of
ample evidence of its limitations, is common. Whether one accepts this
conflict as another example of the existence of contradictory and often
conflicting currents in criminal justice, or as insufficient to explain the
widespread adoption of actuarial judgments forming the subtext of
much criminal justice decision making, the ubiquity of this kind of
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evidence is clear. While the types of knowledge professed by the two
coexisting professions may be philosophically distinct, in practice the
language may be blending and conflating. Further discussion of the
impact of psychiatric and psychological discourse on imprisonment
will take place in Chap. 7.

Sentencing and Risk—Case Law

In R v Schlenert,36 Barr J exclaimed, “What actuarial risk assessment has
to do with the chances that a person might commit a sexual offence I do
not understand.” More recent cases, mostly involving sexual offences,
demonstrate a more sophisticated albeit sceptical understanding of the
language of risk assessment. “As noted this assessment is based on
actuarial measures. It says nothing about whether this applicant is likely
to reoffend” (Featherstone v R).37

Many of the NSW sentencing cases involving substantial consid-
eration of conceptions of future dangerousness and risk are the
murder cases where life sentences are in consideration. While NSW
courts continue to express doubts as to the ability of anyone, courts
or experts, to predict future behaviour, inevitably the matter arises.
The most important sentencing principle in relation to risk and
dangerousness is proportionality, assessments of future dangerous-
ness, it is recognised, should not result in disproportionate sentences.

In R v SLD,38 on the basis of psychiatric reports, the court found
that the applicant “must be judged as posing a significant level of
future dangerousness and to be at substantial risk of re-offending in
both violent and sexual ways”. At the same time, the judge directed
himself that he had to sentence “in the light of what is presently
known” and that the experts were not “certain of what the future
holds” (at 9). The sentencing process is also unable to ignore possible
criminal behaviour by the prisoner in the future and the consequent

36 [2008] NSWCCA 481.
37 Featherstone v R (2008) NSW CCA71.
38R v SLD [2002] NSWSC 758.
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risk to society: (Veen v The Queen [No 2]. In order to comply with one
of the aims of sentencing, the protection of society, the court must
consider future risk.

R v Robinson39 and Lyons v The Queen40 both emphasised that certainty
was not required to establish a “likelihood of re-offending”. Rather, what was
involved in “giving weight in sentencing to protection of society against
future re-offending must involve an assessment of both degree of likelihood
and gravity of consequences”(R v Robinson at 34). Accordingly, a court is able
to be “ . . . satisfied beyond reasonable doubt that the test of dangerousness
has been met (where) there exists a certain potential for harm” (Lyons v The
Queen at 35).

Often, as one would expect from the focus on repeat offenders in criminal
justice policy and politics in the recent past in NSW, the fact that the offence
was a repetition of an earlier offence (as in Veen No 2) appears to be the
deciding factor in determining that the offence is so serious, the offender so
dangerous that only a life sentence will suffice. In the case of Veen, the
repetition of the offence warranted substantial components of retribution
and deterrence, but also “the knowledge of the offender himself of his
“dangerous propensity for violence in certain circumstances appears to have
been a factor in this consideration” (at 142). Thus the knowledge of the
offender as to the types of circumstances which pre-disposed him to act
violently and his willingness to place himself in those circumstances appeared
to have exacerbated the seriousness of the offence beyond his status as a repeat
offender.

As discussed in the previous chapter, the preventive detention regime
in NSW elevates and legitimates consideration of risk. For serious
violent offenders and almost all sex offenders, risk assessment is central
to their correctional management. All inmates in the NSW correctional
system are meant to be assessed in accordance with the “what works”
philosophy of rehabilitation, that programs should be aimed at those
offenders posing a high risk of recidivism. While not as ubiquitous in
general sentencing, the attractiveness of this quasi-scientific method to

39R v Robinson [2002] NSWCCA 359.
40Lyons v The Queen [1987] 2 SCR 309.

3 Theorising Sentencing 87



judicial officers under increasing pressure to quantify and justify deci-
sions may indicate an enhanced role in sentencing in the future.

3.5 Conclusion

In NSW the placing of the aims of sentencing in legislation (if not
codification) has not been an entirely direct transfer of accepted common
law principles, at least in the emphasis given and the language used. It is the
last three aims that have added a different flavour to our sentencing
legislation. Although some mention has been made in case law of the
possibility that “protection of the community” and “making the offender
accountable” have introduced new elements in sentencing [Spigelman J in
Attorney General’s Application under s37 of the Crimes (Sentencing Procedure)
Act 1999 (No 2 of 2002)], there is a surprising absence of discussion about
this except in relation to victim impact statements. Questions remain as to
how the sentenced person is to carry out his/her part in the sentence if the
meaning and practical import of such aims is not made understandable. To
whom is the offender accountable? How is that to be demonstrated? When
obligations arise in legislation there is a basic requirement for them to be
clearly articulated and understandable. As the next chapter will demon-
strate, sentencing often fails at the most basic level to adequately commu-
nicate to the recipient of the sentence even the most basic information.

In analysing the law relating to sentencing in NSW, themes involving
subjectivity and the expectations for action particularly on the part of the
offender are suggested. Undergoing the sentence, the offender will be
subject to a variety of processes and procedures, often based on decisions
made in the courtroom as to the correct narrative of the offence and the
obligations of the prisoner. The additional layer in the “hall of mirrors” for
the prisoner is the ongoing reliance of the authorities on measurements of
risk to establish the way the sentence will be served, access to programs and
eventual release.While still clamouring for a place at the table in the courts,
risk has subsumed all others in the field of corrections, where a distorted
and limited form of rehabilitation has resulted.

The discussion of the heightened role given to assessments of risk and
dangerousness by the legislature of NSW and the way that judges have
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reacted—cautiously but optimistically—is by no means meant to demon-
strate the wholesale acceptance of risk assessment by the courts. It is
suggested, however, that the Serious Sex Offenders Act may be a kind of
“advance guard” for the use of these instruments in general sentencing
matters. The influential and pervasive use of actuarial measures of risk is
considered in the context of the courts of NSW as a supra-level influence
on general sentencing practice. While not supplanting reliance on more
traditional psychiatric evidence, risk assessment is undoubtedly as attractive
to courts as it is to other sectors of the criminal justice system required to
justify their decisions. The role of risk in influencing the sentencing
practice of judges is a fertile area for investigation. It appears that con-
siderations of risk of re-offending may be, in the courts as in corrections in
NSW, focussed more keenly on sex offenders and recidivist violent offen-
ders. The question is whether courts will expand their reliance on actuarial
risk assessment into more general sentencing matters.

The need for any analysis of sentencing to acknowledge the multi-
layered and multi-process nature of the exercise has been emphasised
because the carrying out of the sentence is as important as the preceding
steps of investigation, police processing and legal process. The following
chapter will explore the subjectivity of the sentenced person experiencing
the in-court phase of the sentence.

3 Theorising Sentencing 89



4
Experiencing Sentencing

4.1 Introduction

As a “one shot” actor, the accused lacks the “recipe” knowledge (pragmatic
organizational knowledge and access to other power resources that would
allow him to fight back) . . . even at a minimal level comparable to inmates
of total institutions (Ericson and Baranek 1982, p. 3).

The previous chapter examined the law of sentencing in NSW with an
emphasis on the implications of the aims of sentencing for the sentenced
person. The existence of subjective requirements, or, in other words,
expectations that the sentenced person undergoes or experiences certain
internal states, feelings or states of mind which are integral to the oper-
ationalisation of the sentence, was related to the aims of sentencing. This
chapter will examine some of these aspects from the viewpoint of the
sentenced person. To begin with, the very basic question of what the
sentenced person heard affects their ability to participate in the process of
sentencing at even the most minimal level. Reasons for judgment and
remarks on sentence crystallise the sentence and are expected to constitute
communication with the sentenced person (among others). Remorse will
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be examined as a foundational although largely unexamined subjective
expectation which runs through the sentencing process and which is crucial
to some to the aims of sentencing, such as rehabilitation and recognition of
harm done to the victim.

The position of the accused in the criminal process is as rarely
examined today as it was in 1982, when Ericson and Baranek claimed
that defendants are more like “dependants.” The absence of opportu-
nities to “challenge representations of reality” (Ericson and Baranek
1982, p. 23) means that the accused, and even more so, the convicted
and sentenced person, must accept the official narrative, not only of the
offence, but also of their personal characteristics and life history. The
structural disadvantage of the sentenced person, whose fate, on some
accounts, has been sealed long before the courtroom process merely
legitimates and validates official (police) constructions of reality and
militates against meaningful participation (Bottoms and McLean in
Ericson and Baranek 1982, p. 23).

David Indemauer’s work shows that offenders often have a very
different understanding of the reasons for their predicament. His asser-
tion that “our system of justice relies on a number of psychological
functions to function properly . . . the sentencing process . . . attempts to
communicate to offenders that they have done wrong,” but many view
themselves as the victims (Indemauer 1994, p. 140). The importance
placed by the criminal justice system on expressions of remorse by the
offender supports the first assertion (Indemauer 1994, p. 140). The way
offenders experience the sentencing process, whether the assumptions
made about the way the different actors understand the situation is
shared or different according to their position in the process, is a vital
question, considering the importance placed on the understanding of
the offender of what is now required of them in order to fulfil the
expectations of the aims of sentencing. With imprisonment, punishment
is self-evident, but what of deterrence, rehabilitation, accountability,
attention to the harm done to the victim? All these imply some degree
of participation by the offender, even some kind of a process, if only in
the form of acknowledgement or understanding by the offender. The
recognition of the addition of two new aims, which have the flavour of
restorative justice about them (Fernandez 2003), adds to the urgency in
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identifying how these aims are operationalised in the serving of the
sentence and what implications this has for the person serving the
sentence.

Findlay and Henham, in proposing a model for international criminal
justice, advise that

recognizing the moral and cultural relativity of concepts such as “justice”
and “fairness” requires a contextual appreciation of the subjectivity of trial
participants’ experiences in terms of these measures . . .The deconstruc-
tion of participant experience in a trial so contextualised offers a phenom-
enological account of process and its ideological significance (Findlay and
Henham 2011, p. 7).

Indemauer takes issue with a purely legalistic approach to senten-
cing; he defends the involvement of psychology in uncovering and
explicating the views of the sentenced (Indemauer 1996, p. 63).
Another aspect of the problems of expecting a subjective response
to the sentence by offenders is the conflicting nature of the aims of
sentencing. The difficulties faced by courts in balancing (if this is an
appropriate analogy) these aims are magnified in the difficulties
experienced by prisoners in understanding what is required of
them, when the aims sometimes appear to cancel each other out or
at least make the performance of the operationalised aims very
difficult indeed, for example, feeling punished and denounced may
well be incompatible with feeling rehabilitated and able to make
restitution. The discussion of remorse in this chapter is presented as
a prominent example of these difficulties.

The actual sentencing process in court is exemplified by the handing
down of the sentence and so the sentencing comments/remarks of the
judge are taken as the starting point of the examination of subjectivity in
sentencing. Despite this, it is acknowledged that the sentencing process,
in common with the entire criminal justice process, is largely shaped and
determined by pre-trial processes, most particularly the investigation by
police which shapes the type and content of the evidence presented at
the trial or in the case of pleas of guilty, in the statement of facts agreed
to by the parties. The limitations of this study preclude examination of
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these matters, although the oft-mentioned disagreement of the prisoners
interviewed with the accepted version of the offence clearly relates to
such factors.

4.2 Reasons for Judgment and Remarks
on Sentence

Remarks on sentence should be given orally rather than in writing and
should be formulated so that they can be understood by the offender.
Reference to authority should be kept to a minimum: (Curtis v R).1 The
sentencing process is a powerful public expression and confirmation of
the norms and boundaries of society. Kirby J in Ryan v The Queen2 said,
“A sentence should also communicate society’s condemnation of the
particular offender’s conduct. The sentence represents a symbolic, col-
lective statement that the offender’s conduct should be punished for
encroaching on our society’s basic code of values . . . ” (emphasis added).
There is thus no doubt that the expression of this condemnation, while
received by a wider audience, is, in a very particular way, directed at the
offender and requires his or her participation in the process to become
meaningful. Even denunciation, which sits comfortably within a puni-
tive framework, implies some level of communication with the offender
and some evidence of recognition from the offender that their behaviour
infringes important social values.

While the fact that the remarks must be formulated so as to be
understood by the offender indicates that he or she is the primary
audience, the question of the proper audience of sentencing comments
is more complex than this. The existence of the appeal process con-
strains and shapes the way the reasons for the sentence are presented
(Mackenzie 2004, p. 250). In addition, Mackenzie’s study of
Queensland judges showed that judges felt that their remarks were
just as importantly directed at the victim or their family and to the

1Curtis v R [2007] NSWCCA 11.
2Ryan v The Queen (2001) CLR 267.
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community generally, in an attempt to communicate the reason for the
decisions. She also appears to subscribe to the view that proper commu-
nication of sentencing decisions may assist in moderating calls for
increased punitiveness borne out by research which shows that if people
are informed they are less likely to be punitive (e.g., Lovegrove 2007). The
difficulty in crafting a sentence, or the verbal expression of the sentence
presented at the sentencing hearing which addresses all relevant parties
seems obvious but is largely ignored. The sentence must contain not only
meaningful instructions to the offender as to how they can fulfil the
obligations which they have engendered by their conduct and at the
same time satisfy the community’s perceived need for denunciation and
the victim’s need for recognition of the harm caused.

Tata (2002, p. 410) points out that the expectation to give reasons
does not mean “that the decision itself is a simple revelation of the
decision process nor does it mean that the process becomes more
logically reasoned.” The view of sentencing as something performed
solely by judges as an exercise of logical reasoning is challenged (Tata
2002, p. 417). The explanation of sentencing decisions is socially con-
structed and constrained by the expectations of the audience to which
the comments are directed (Tata 2002, p. 420). Given the recognition
that sentencing comments are directed to multiple audiences, it is to be
expected that some conflict would be perceived between the need to
deliver individualised justice which is understandable to lay members of
the audience as well as providing the consistency required by the law.
Tata views this tension as causing judges to have a “shifting and social
situationally specific identity” (Tata 2002, p. 419).

4.3 Prisoners and Sentence Comments/
Remarks

This is the judge—Errrr Errrrr, Errrrrrrr. . . . I had to ask the lawyer.
What happened? What did I get? (Dave).

The proposition that sentencing comments be understandable to the
person being sentenced is, as discussed earlier, a fundamental requirement.
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A complicating factor is clearly the multiple audiences to which
these comments are directed; the complex nature of sentencing law
in NSW may privilege the Appeal Court as the preferred audience.
Another salient factor may be the perceived need for judges to
demonstrate that they are “tough on crime,” thus privileging the
victim’s lobby and other law and order pressure groups as the
representatives of the community to which sentence comments are
directed.

The fact that these comments are commonly used by the Parole
Authority as a type of “checklist” to assess the prisoner’s readiness
for release highlights the importance of ensuring that they have been
actually understood by the recipient of the sentence, as he or she will
ultimately be assessed as to their compliance with them. In addition,
many of the aims of sentencing require the engagement of the court
with the convicted person, a communicative theory of criminal
justice requiring, not unreasonably, effective communication about
the elements and the reasons for sentencing. Overwhelmingly, the
participants in this project reported that they were either focused on
the numbers, did not understand what the judge was saying, or the
comments were so negative that they did not accept them
(Hochstetler et al. 2010).

Um there were a lot of words used that I didn’t understand- there were
so many numbers thrown at me at the time and that was basically it
(Chris).

Only a Number?

I actually didn’t hear what he said . . . because at the time my mind was
going on the length of the sentence I was going to get as well (Frank).

Many prisoners reported that, understandably, they were only listening
for the number of years they were going to have to serve. Many reported
that the judge focused solely on the number of years, the complexity of
sentencing particularly for multiple offences perhaps contributing to this
tendency.
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“Just a 5 with a three.” Interviewer: “That’s it, no other words apart from
that?” Prisoner: “No” (Mark)

“He just say sentence 20 years that’s it” (Xu).

The severity and high-profile nature of Xu’s offence makes it unlikely
that comments were not made; this man’s understanding of English was
still extremely poor after 15 plus years’ incarceration. He was accom-
panied by another prisoner who was clearly acting as a carer for him,
showing concern for his well-being. Other prisoners reported this caring
relationship within ethnic groups. The effect of the ageing of the prison
population raises many issues for correctional authorities and prisoners,
chronic ill health plaguing many older long-term prisoners.

On the impact of going to court and being sentenced

“I don’t know, it’s not doing anything, you know, I suppose because I’ve
been through it so many times” (Dennis, medium security, city prison).

Having been a long-term heroin addict, this prisoner had been incar-
cerated for most of his adult life, the effect seemingly reduced by its mere
familiarity. He represented the sizeable group of prisoners whose age and
health problem precludes involvement in many rehabilitative
programmes.

In No State to Listen

No, I couldn’t hear nothing. I’m 50% deaf in both ears (Jack).

The prevalence of mental illness, intellectual disability, brain injury and
lack of educational achievement among prisoners in NSW should alert
the courts to the need to ensure that sentences and legal proceedings
generally are understandable to defendants. This responsibility invari-
ably falls onto the shoulders of overworked Legal Aid solicitors, or
private practitioners paid by Legal Aid who are likely to perceive that
Legal Aid rates are so poor that the time taken to go down to the cells or
out to the prison to explain to the prisoner what has happened is not
worth the trouble.
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It took me awhile to sort of work it out—he didn’t say much about
programs, my short term memory’s not great. Generally I don’t remember
my sentencing (Tom).

I’d been taking Rowies (Rohypnol) so I virtually forget everything that
was said to me . . . I don’t remember the judges remarks (John).

In addition to the difficulties caused by language, education and dis-
ability, a large number of prisoners are likely to be suffering from the
effects of long-term drug use or withdrawal at the time of sentence. This
illustrates the importance of supplying the prisoner with information at
a time when some stability may be expected, for example, at the time of
classification.

Sentencing is clearly a stressful and difficult event for prisoners. Even
those prisoners who pleaded guilty and were fully expecting a custodial
penalty, report feeling distressed and confused. The highly technical
nature of modern sentencing law and practice in NSW means that
even educated literate prisoners often found it difficult to understand
what was going on.

Strangers in a Strange Land

My English not good—I didn’t really understand what he (the judge) said.
The interpreter—he’s. . . . not good at all (Chan).

Non-English-speaking prisoners are clearly disadvantaged by their
inability to understand the proceedings. Many were suspicious and
critical of the court-appointed interpreters, pointing to the need for
individual interpreters to be appointed, particularly in complex
serious matters. The lack of evaluation of the performance of
interpreters from the defendant’s point of view is consistent with
an overall absence of accountability and evaluation of the perfor-
mance of the legal actors in the criminal justice system. Complaints
made by prisoners as to the adequacy of legal representation are
invariably attributed to bitterness as to the outcome rather than
valid concerns.
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I can’t remember . . . I couldn’t speak English. . . . I was not clear what they
were talking about. Pretty much all the things my solicitor was dealing with
it. But I don’t remember how, he was speaking really fast (Xu).

Condemning the Person, Not the Act

Interviewer: “Did you hear the judge say anything to you about what you
needed to do to rehabilitate yourself?” Prisoner: “Nothing. . . . . Nothing
at all. He goes in and says. . . . Cause I was only a kid . . . . . . . . 19. . . . .
‘You have no chance of rehabilitation.’ He was rude on the day of
sentencing he was, like 15 minutes, late and he just stumbles up and
then he didn’t say nothing, just started reading out the facts out of what
happened that day and then um the sentence and then he just walked out”
(Van).

This young prisoner, contrary to the prediction of the judge, has
taken impressive steps to rehabilitate himself, and still speaks of
feeling extremely distressed at the judge’s highly negative comments
about him. He reports that he had the “sleeping judge,” a judicial
officer who subsequently retired before action could be taken
against him for sleeping through numerous trials and sentence
matters. This factor has clearly had an impact on the attitude of
this prisoner to the administration of justice and the fairness of the
way in which he was treated. Even though the sentence may have
been fair, the circumstances in which it was handed down have had
a long-term impact and have arguably affected this prisoner’s ability
to accept the official record and thus participate in rehabilitation.
While it appears that the victim in one case before this judge was
contacted and spoken to by the then Attorney General, no effort
was made to contact prisoners convicted and sentenced by this
judge or explain to them the actions taken or the consequences
to their particular situations.

(Asked what he would say to someone in his position) “I know you’re just
a kid. I don’t know what really happened that night. I can only assume by
the evidence. Um you’re going to get this amount of time, you have to
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serve it no matter what but you have to show us that . . . you will have to
rehabilitate . . . .you know what I mean, stuff like that” (Van).

While it is understandable that sentence comments will contain com-
ments critical of the behaviour of the prisoner, many commented on the
negativity with which the court regarded them and, as may be expected,
rejected this negative view of themselves as people, even when they
accepted culpability for the offence/s (Hochstetler et al. 2010, p. 49).

“He (the judge) said that I’m a cold blooded murderer.” Interviewer: “And
you’re not?” Prisoner: “He didn’t die” (Mario).

This prisoner continually missed the point in questions about himself;
he gave an account of being chosen at an early age to, in his words:

“ . . . look after the family for outside trouble, that sort of thing” (Mario).

His fundamental disagreement with the accepted narrative of his crime
precluded him from expressing any feelings of culpability or remorse. In
his case, the judge merely confirmed his own personal narrative as
someone who was destined to be a cold-blooded killer.

Interviewer: “So when he came to sentence you what did he say about
your prospects of rehabilitation?” Prisoner: “Nothing at all. . . . Oh, he
criticised me . . . just sort of blah blah heinous crime . . . not hei-
nous . . . heeeeeeeinous, you know” (Tommy).

While mocking the manner of speech of the judge, this prisoner, who
maintained his innocence, was clearly disturbed by the lack of attention
given to his subjective circumstances. As a perceived drug dealer, but not a
drug user, he was also suffering from the inability of the correctional system
to come up with an appropriate programme for him; he was continually
referred to drug and alcohol workers who are often at a loss as to what to do
with this category of offender. The assumption that, because of the type of
offence, there is no rehabilitative component unless the person is a drug
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addict, often makes the long sentences served by so-called drug “traffickers”
only about incapacitation and punishment.

The Turning Point—The Power of Positive Comments

One former prisoner (the only former prisoner interviewed for this project)
identified the positive comments made by the judge on sentence as the
turning point for him in his rehabilitation, pointing to the importance of
judicial officers taking very great care in what is said on sentence. At times,
their words appear to have the effect of providing the sentenced person
with a positive narrative with which to view themselves.

He said, “at first glance of the criminal antecedents it would appear that he
is a violent criminal. This is not the case. . . . ”Without him, before that, I
was sort of . . . I’d made the changes but I’d still resolved myself that that
was my life . . . then that all changed with that sentence, I went back,
started doing my studies (Francis).

Getting Sentence Comments

One very proactive prisoner obtained his sentence comments from the
court, after several attempts, claiming that those held by the Department
of CSNSW were highly edited versions.

In my case the sentence comments I think were something like ten
pages. . . . And in my report that goes to the commissioner it’s only two
paragraphs. Now, I don’t believe that the Commissioner or any person
reasonably instructed can formulate a view better than a judge based on
two paragraphs (William).

Another prisoner had made a number of attempts to obtain the com-
ments but despite the fact that he was in a rehab programme and
believed that a copy of the comments were held by the programme he
had hit a wall. . . .
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What I can’t understand is that when I go to CUBIT to do my course they
say “Oh I’ve just been reading through your judges remarks. . . . .” And
they’re at an advantage to work against you not with you when you’re
really trying to refresh your memory and work out what happened and
I’m saying “I don’t remember that but if you’re saying this is what the
judge said it must have happened because I can’t remember” (John).

It must be noted that, although in theory prisoners can write to the court
and obtain copies of court documents, there are a number of problems
with this. Apart from the problems with mail which is heavily censored,
many prisoners, particularly those sentenced for particular offences
(child sexual assault in particular) would not want documents relating
to their offence in their cells. The lack of privacy means that cellmates
and others are highly likely to have access with potentially damaging
results. It is therefore often preferable that professional staff obtain the
documents and allow prisoners to access them in confidential
circumstances.

The difficulties experienced by prisoners in obtaining copies of
sentence comments seems counterproductive, given the need for
them to understand the reason for their sentence and to engage
themselves in carrying out the directions of the judge. These difficulties
were reflected in the experience of this researcher. While the original
aims of the project included obtaining sentence comments for each
prisoner interviewed, the lack of any centralised system meant that
liaison with each individual prison was necessary and the difficulties
experienced were so great that this aim was eventually abandoned.
Instead, it was decided that the most valuable activity was to document
these difficulties and attempt to ascertain the process by which
CSNSW itself obtains sentence comments. Even this reduced aim
became extremely difficult, with different answers given depending
on the prison of classification and the classification of the prisoner. It
seems that there is no definite protocol with the courts as far as the
procurement of such documents and they seem to be obtained on an ad
hoc case-by-case basis.

Further discussion of the “information vacuum” that prisoners find
themselves in takes place in Chap. 6.
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4.4 Remorse in Criminal Justice

The nexus between the expectations of subjective transformation and the
necessity of appropriate demonstration can be found in the element of
remorse. Out of place, under-interrogated and largely taken for granted,
the concept, whether in practice of much use to defendants given the
utilitarian approach to sentencing taken in NSW, is still a continuous
thread that links the sentence in the courtroom with the sentence as
served.

You know, I do want to apologise to the family, you know and it’ll make
me feel better (Frank).

While expressing remorse, this prisoner conceived of the opportunity to
apologise as a way of “getting it out of his head” and allowing him to
move on with life, but which would also help the family of the victim.
While regret for their actions was commonly expressed by the prisoners
in this study, it was often expressed in this way, including the devastat-
ing effect on their own lives. Whether this type of remorse is sufficient to
satisfy the requirement that remorse be about the victim rather than the
effect on themselves and their families is questionable. Is it unreasonable
to expect those being punished to be able to conceptualise, experience
and demonstrate (perform) regret and remorse in any kind of pure form?

As the first manifestation of the subjectivity of the sentenced in the
criminal justice process, it is argued that remorse is a foundational and
largely un-interrogated aspect of criminal justice. Remorse is considered
so important so as to ground a possible reduction in sentence, or
conversely, the absence of which can significantly aggravate not only
the sentence as handed down by the court but also the sentence as served
and delay release on parole. The subjective nature of the concept of
remorse brings it squarely within the interests of this project, and
although participants were not asked directly about it, it was raised
often enough to confirm its importance.

The corresponding notion of apology was viewed as impossible to
attain due to restrictions on offenders contacting victims. The comments
of the prisoners support Weisman’s assertion that the importance of
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apology is insufficiently emphasised in criminal justice processing, the
distancing between victim and offender serving to prevent the notion
from even arising. This work adopts the definition proposed by
Weisman that “the work of remorse is to call attention to the feelings
that accompany the words . . . ” and, although not unproblematic, the
contention that because of the “possibility that expressions of self con-
demnation will be more strategic than authentic,” remorse is preferred
by the criminal justice system (Weisman 2009, p. 51). The “performa-
tive” aspects of the criminal justice system, as examined by Leader
(2007, 2008), and remorse in particular (Rossmanith 2009, 2015) are
fertile grounds for performance ethnographers, who analyse the perfor-
mative aspects of the court process. The difficulties for defendants in
ascertaining what is required of them then are magnified when their
ability to perform the acts of, for example, remorse, is also under
scrutiny.

No, I’m not sorry No, (spoken very softly) kill most things that crawl on
this continent, no different from a rabbit, break its neck . . . (Brett).

While chilling to read, this comment by a prisoner, who is at the lowest
classification of any of the prisoners interviewed and had a trusted and
relatively well-paid job, occurred in the context of a long discussion
about remorse. He was rational about his choice to use violence in the
situation and was prepared to accept the consequences. He argued at
some length that the “system” was not tough enough, in particular for
young drug-using prisoners (see the chapter on prisoner experience). His
considerable interpersonal skills and his possession of high-level trade
skills appeared to have allowed him to avoid some of the negative
consequences of a lack of remorse, although he was yet to reach the
stage in his sentence where the approach of the Earliest Possible Release
Date (EPRD) attracts the gaze of parole and the Parole Authority.

Weisman argues that “attributions of remorse are used in legal dis-
course to distinguish those whose character is perceived as different from
their wrongful act (the remorseful) from those whose character is per-
ceived as not different from the wrongful act (the remorseless) (Weisman
2009, p. 47). In other words, the remorseful self must separate and
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distinguish itself from the self that commits the wrong (Weisman 2009,
p. 50). Weisman further points out that this focus on the “inner life” of
the transgressor “informs us. . . . about how someone who committed
the wrong should feel about their own actions”, and, in addition, “what
form these feelings should take” (Weisman 2009, p. 48). The tremen-
dous effect of remorse on the likelihood of jurors sentencing the offender
to capital punishment in the USA places it at the forefront of those penal
phenomena that should be understood in order to prevent injustice, but
it is argued that the detrimental effect of having been judged to show no
remorse can also be ongoing and severe here in NSW.

Remorse is an ever-present construct throughout the processes of
criminal justice; early pleas of guilty are characterised as demonstrating
remorse, the translation of which into the “discount” of the tariff involves
a finely calibrated scale. “The presence of remorse can operate to reduce
significantly the severity of the punishment meted out to the accused”
(Edney and Bagaric 2007, p. 174). It has also been suggested, however,
that the importance of remorse may be diminishing in favour of more
utilitarian benefits such as efficiency and assistance to authorities.

The “difficulties in distinguishing real from feigned remorse” (Edney
and Bagaric 2007, p. 175) lead some to advocate its abandonment as a
sentencing consideration “unless demonstrable empirical data indicates
that rehabilitation is an attainable sentencing objective” (Edney and
Bagaric 2007, p. 179) as “there is no justifiable doctrinal basis for
according a sentencing discount to offenders who evince regret for
what they have done” (Edney and Bagaric 2007, p. 179).

Well, I didn’t actually think (I was) doing anything wrong until
1990. . . . . a guy said if anyone touched my kids I’d kill em, and I said
“Yeah—if anyone touched my kids”—Hang on, whoa hang on . . . I did
that and that’s what I’m, in gaol for. Interviewer “So it took a long time
for it to really sink in?” Prisoner: Yeah—it was like an abnormality thing,
well from a teenager right through, you think well it was a normal
situation, just normal, though, it was normal. . . . (Leslie).

The fact that an appreciation of the wrongfulness of their actions can
take some time to manifest is exemplified by this interview. This child
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sex offender disclosed in the last moments of the interview that he had
been voluntarily castrated.

It wasn’t only for me –it was um if there was any potential for further
victims and I didn’t want any of those. . . . .well I’m a grandfather now-
. . . and I’m going to make sure that they’re safe (Leslie).

His comments also indicated that, despite his remorse and his determi-
nation not to have any further victims, he felt that castration and the
removal of any potential for sexual arousal was the only way he could be
absolutely sure he wouldn’t return to what had been a lifelong pattern of
behaviour. His appreciation of the harm to others caused by his beha-
viour took a lifetime, like many sex offenders; despite being identified as
“high risk”3, he was now an elderly man with a range of health problems.
As a successfully “treated” sex offender, his characterisation of the dra-
matic change in attitude towards his offending not only “like an
abnormality” but also “it was normal, well from a teenager right
through . . . ” reflects his own experience as well as the type of funda-
mental change in attitude and understanding necessary to undo such
deeply embedded behaviour.

Remorse also acts as an important marker for risk (M. Brown 2000,
p. 105), the remorseful prisoner is “redefining the self as more enligh-
tened and thus as a responsible and non-risky person” (Kilty 2010,
p. 165). The emphasis on remorse in assessing future risk becomes
heightened with the availability of post-sentence detention, where
assessments as to future risk often rely on the completion of offence-
specific programmes. Whether common-sense assessments of heigh-
tened risk due to the absence of remorse are material in decision
making around parole or extended detention is largely unknown.
Parole decisions are unreviewed, there being no effective right of appeal
and, in relation to post-sentence detention, psychiatric reports are not
on the public record.

3While actuarial measures do not predict re-offending in individuals, the use of this language in
the penal and criminal justice context reflects the reality of the individuals thus characterised.
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I didn’t get me remorse. (Jason)

Understandably, given the way remorse is characterised in legal dis-
course, this prisoner conceived remorse as a reason for sentence discount,
while further exploration of what he meant may have uncovered a deeper
meaning, it is clear that for many, including lawyers, remorse is an
instrumental concept, something that gets a discount but needs no
further explanation.

In NSW, the high-profile cases of MSK and MAK 4 specify the way
that remorse or contrition is to be addressed in sentencing. In these
cases, the court said that the discount for a plea of guilty is to be given
for the utilitarian value of the plea and that remorse is to be taken into
account separately as a mitigating factor under s23A (3) of the Crimes
(Sentencing Procedure) Act 1999. In Stricke5, the discount for the plea of
guilty included an allowance for contrition. In Kite6, the court reiterated
the inappropriateness of quantifying exactly how much the sentence has
been discounted due to the presence of remorse or contrition. The judge
in this case expressed the discount as being both for the utilitarian value
of the plea and for the presence of remorse. The Court of Criminal
Appeal, while agreeing on the inadvisability of quantifying the discount
for remorse, found, however, that the prisoner was deserving of a further
reduction in sentence due to his remorse and prospects of rehabilitation.

While always an important mitigating factor, courts have been free to
use their discretion in assessing the presence or absence of remorse in
individual cases. Now, however, the insertion of s23A (3) into the Act
requires some evidence to be provided as to the remorse or contrition of
the defendant (the coexistence of these two factors indicating judicial
acceptance of the notion). Some lawyers have predicted that this will
require the calling of the convicted person to give evidence on sentence,
a practice not often followed in the lower courts and which leaves them
open to the possibility of cross examination by the prosecution not only

4R v M.A.K., R v M.S.K. [2006] NSWCCA 381.
5 [2007] NSWCCA.
6 [2009] NSWCCA 12.
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on the validity of their claims of remorse but also on other matters
traditionally dealt with in the discretion of the judicial officer (although
see R v Butters7 where the court found that the section did not give rise
to an obligation to give evidence). There are clearly disadvantages to a
convicted person in NSW attempting to claim remorse without giving
the judge an opportunity to assess demeanour, that is, without giving
evidence (R v Pfitzner).8

The importance of remorse in sentencing in NSW is arguably heigh-
tened by the inclusion of “new” aims in sentencing that refer to restora-
tive justice aims. While judicial comment by the NSW judiciary on
these new aims is scarce, it may be appropriate to refer to a Canadian
decision which addresses similar additions to the aims of sentencing
(Fernandez 2003). In the case of Gladue,9 the court, in construing
similar provisions in the Canadian act said, “Central to the process is
the need for offenders to take responsibility for their actions.” While
“taking responsibility” is not the same as demonstrating remorse, in the
traditional sense of displaying emotion, it is argued that the expectation
would arise that an offender, in taking responsibility or being accoun-
table, would express feelings of contrition and remorse as part of the
“focus on the human beings affected by the crime.” This view is
supported by the suggestion that adjournments be sought in sentencing
matters to allow the offender to make some reparation for the crime
(Fernandez 2003, p. 12).

Clearly, a connection between remorse and the attainment of rehabilita-
tion (if cessation of offending is defined as rehabilitation) is assumed here.
There is limited evidence of this, which may be a surprise to parole officers,
Serious Offenders Review Council (SORC) and the Parole Authority who
often work under the assumption that this is so. The willingness to undergo
a process of “self transformation” such as that promised by rehabilitation
programmes is one of the requirements for remorse (Weisman 2009).
Rather than counter indicative of rehabilitation however, the presence of

7 [2010] NSWCCA 1.
8 [2010] NSWCCA 314.
9 [1999] 1 SCR 688.

108 The Lived Sentence



justification and excuses for the offence, which may preclude the court
finding that remorse exists, may indicate a pro-social attitude to the offence
more conducive to rehabilitation (Maruna and Mann 2006).

Interviewer: “So you accept that you did something wrong?” Prisoner:
“Yeah, the way I grew up was different and that’s nobody’s fault. When I
was 9 years old they put a fuckin’ gun in my hands and told me to shoot
the trees. You are going to be the protector, you know of the family”
(Mario).

This prisoner’s insistence that his violent childhood made his actions
inevitable, far from endearing him to treatment agents within the prison,
had led to the conclusion that he failed to take responsibility and, on his
account, had precluded his involvement in treatment programmes. His
characterisation of himself as a victim clearly placed him outside of the
dominant paradigm of remorse. Prisoners are rarely allowed to be
victims, the role seemingly at odds with their convicted status.10

The Inconvenience of Innocence

The other components of remorse postulated by Weisman—admission
of responsibility (Weisman 2009, p. 52) and showing one’s true feelings
(Weisman 2009, p. 56) are clearly not available to those who maintain
their innocence. This dilemma will continue throughout the serving of
the sentence unless they recant and confess prior to the EPRD. The
possibility of intensification of the punitive nature of the sentence by
confessing after maintaining innocence may be a powerful disincentive
to do this, in other words, the perception that the prisoner has attempted
to get away with the offence and then recanted upon realising the
practical disadvantages attached may result in a mistrust of the person
worse than continuing to maintain innocence.

10 Reflected in s24(4) Victims(Support and Rehabilitation) Act 1996 which precludes prisoners
from claiming compensation for injuries incurred in prison, subject to ss(5), which allows
payment in “special circumstances.”
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It is a truism that prisoners will continue to protest their innocence in
the face of overwhelming evidence. This was not encountered in this
research and the one prisoner who did claim innocence was enmeshed in
constant legal proceedings trying to prove it. Many indicated that the
account of the offence accepted by the court was not the whole story, but
on the whole, the participants in this study were accepting of their
culpability. However, the imposition on the prisoner of the constructed
narrative accepted by the court can lead to a wholesale rejection of
anything the prison and correctional system has to offer.

Look, I made a mistake and I know I must pay for that. When they
grabbed me I said “I did it. I won’t tell you why, but I did it. Alright?” I
didn’t stuff anyone around. But I don’t have any faith in the law system,
the justice system. . . . I’ve seen too much filth. Too much filth (Mario).

The reluctance of this prisoner to give an explanation for his actions places
him in an invidious situation even though he had admitted responsibility.
The lack of a psycho- social narrative precludes the type of sorting,
classification and treatment ordinarily viewed as the proper course of
action in prison and places the prisoner at great disadvantage compared
to those who give an acceptable narrative. While accepting that his
stubbornness had cost him an easy sentence, like many prisoners, he
clung to his privacy in at least one area of his life. He exemplifies the
somewhat perverse and self-defeating resistance displayed by several pris-
oners in this research. A further discussion of this type of resistance takes
place in Chap. 5 in the context of the managerial apparatus of the prison.

While therapeutic agents within the system continue to look for ways
of working with people, such as deniers programmes and allowing
admissions of historical offences, the fundamental distrust that the
system has of those who protest their innocence in the face of official
proof in the form of a conviction reflects the paramount nature of
considerations of remorse in the discourse of redemption (see earlier
discussion of remorse). The prisoner who continues to deny responsi-
bility cannot express remorse or demonstrate rehabilitation, thus under-
mining a fundamental requirement of the emotive or expressive
functions of criminal justice.
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Indeed, for those prisoners nearing the end of their sentence, main-
taining innocence is a risky business. While programme acceptance
formerly relied on acceptance of responsibility, the implementation of
“denier’s programs” reflects the awareness of the Department that there
is a significant minority of prisoners who will continue to protest their
innocence, despite the very significant incentives not to do so. Still, for
those prisoners who refuse to accept responsibility for the offence(s) for
which they have been convicted, there is a very good chance that they
will not be released at their EPRD and may do their entire parole period
in custody. The overarching and overwhelming paradigm of denial
requires strict adherence to the official narrative, despite the existence
of denier’s programmes.11

In a 5th amendment case before the US Supreme Court, the notion
that coercion affects an individual’s constitutional right not to incrimi-
nate him or herself was disavowed. The court held that “the state’s
interests in rehabilitation and effective prison administration outweighed
the individual prisoner’s right to silence” (Johansen 2008). While the
primacy of the public interest over the individual rights of the offender is
clear, part of the reason for this decision was the belief that denial is anti-
therapeutic, that offenders must sometimes be forced to take responsi-
bility for their actions. The US Supreme Court appears to echo the
hands-off position taken by Australian courts in deferring to the exper-
tise of prison administrators. Johansen explicitly rejects the notion of
successful compulsory rehabilitation where the precondition is accep-
tance of guilt.

The Parole Authority and Innocence

The difficulty of analysing a body which does not have a set of legal
precedents or publicly available policies leads to the necessity of gleaning

11 The deniers programme run by CSNSW NSW requires “categorical denial.” According to the
coordinator of the sex offenders programmes, there has been little demand for the programme
which, at the time of the interview, had only run once. This does not accord with anecdotal
evidence from legal officers dealing with prisoners.
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whatever information can be inferred by experienced practitioners. The
Parole Authority in NSW does not entertain pleas of innocence in any
way. While not formally using a prisoner’s refusal to admit the offence as
a reason to refuse parole, there are many ways that the legislation
governing parole and the way it is interpreted by the NSW Parole
Authority can perform precisely this function.

A refusal to admit culpability has up until recently precluded involve-
ment in cognitive behavioural programmes, which may be perceived by
the Parole Authority to reduce risk, in addition to protestations of
innocence engender and entrench oppositional interactional experiences
with prison authorities which mitigates against reduction in classifica-
tion and progression through the system. While therapeutic agents
within the system continue to look for ways of working with people,
such as allowing admissions of historical offences which the prisoner
does admit to and deniers programmes, the fundamental distrust which
the system has of those who protest their innocence in the face of official
proof in the form of a conviction reflects the paramount nature of
considerations of remorse in the pursuit of redemption (see earlier
discussion of remorse). The prisoner who continues to deny responsi-
bility cannot express remorse or demonstrate rehabilitation in an accep-
table way, thus undermining a fundamental requirement of the emotive
or expressive functions of criminal justice. The long-term result of
maintaining innocence can be a perception on the part of prison staff
that the prisoner is at the very least a nuisance. Ultimately, this may
result in an assessment of future dangerousness, which may not accord
with other characteristics of the individual.

The Elephant in the Room: The Relationship
Between “Truth” and Redemption and the Unbearable
Unfairness of the Privileged Narrative

The highly contested and constructed device of the legal narrative inade-
quately captures the nuances, complexities and subjectivities of human
behaviour. Once “the offence” has been captured, constrained and defined,
from the construction of the police narrative (McConville 1991) followed by
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the court process, what is produced is a set of “facts” which are thereafter set
in concrete and follow the prisoner throughout the criminal justice process.
There is even less room for nuance and complexity in the managerial
correctionalism of the modern prison. Any explanation or divergence from
this narrative which the prisoner will seek to maintain is viewed as self-
serving or evidencing a lack of remorse and denial, essentially a challenge to
the lawful process of sentencing and correction. The prisoner is “on the
bottom of the ‘hierarchy of credibility’” (Ericson and Baranek 1982, p. 21).

The captured, static narrative of the offence must be fully adhered to by
the prisoner in order to facilitate interactions with correctional workers and
eventual release on parole. Correctional workers must emphasise this by
getting the prisoner to accept responsibility by acknowledging the harmful
effects of their actions. This often involves forcing adherence to this manu-
factured narrative rather than encouraging a spirit of true repentance. Blind
insistence that this manufactured narrative represents “the truth” often
prevents the prisoner from acknowledging their part in the wrongdoing as
they fixate upon the unfairness of the privileging of the official account over
their subjective story. While undoubtedly an element of denial may exist in
some offenders, the paradigm amongst correctional workers is a dominant
one and thus every prisoner is expected to manifest it. An alternative and
much more productive paradigm may be an acknowledgement of the
constructed nature of the legal narrative. The possibility that alternative
explanations may exist and an acknowledgement of subjective truth may
be a more therapeutic attitude to take. The insistence that the legal narrative
represents some kind of objective truth may be viewed as another example of
Carlen’s “imaginary penalties” (Carlen 2008), in many cases an extremely
counterproductive and unjust one at that. Maruna and Mann urge a
reconsideration of this perspective on offender denial in order to facilitate
a more therapeutic approach (Maruna and Mann 2006).

Martel sees remorse (or “confession”)12 as a particular discursive
transaction “an obligatory passage point or an oral corroboration indis-
pensable to complete the written demonstration (i.e., psychological and

12While the religious connotations are undeniable, no attempt will be made to theorise about this
aspect of remorse.
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parole reports) of an offender’s successful integration of the ‘Truth’
about her and her crime” (Martel 2010, p. 426). As the central event
that substantially provides the rationale for the sentence which ensues,
the offence13 is central to all that follows. The importance of the
recognition of the narrative of the offence as a legal artefact, rather
than affording it the status of some abstract notion of “truth,” is central
in understanding the difficulties experienced by many sentenced people
in accepting this official version, even where they may feel culpable and
responsible.

Police facts in particular are versions of events, often factually inaccurate,
constructed to present the narrative most favourable to a finding of guilt.
The reliance on the official record as “truth” does not allow for prisoners to
have their versions at all. The perpetuation of psychological theories of
“denial,” particularly in relation to sexual offenders, has permeated all
dealings with prisoners and underpins the rejection of any kind of nuance
to their understanding of what has happened. This is not to deny that the
inability or unwillingness to accept responsibility for actions may be a
factor in rehabilitation, although it is doubtful whether any evidence exists
to connect re-offending with denial (Maruna andMann 2006; Yates 2009;
Hall and Rossmanith 2015 forthcoming).

As the “elephant in the room” that underpins most of the dealings
prisoners have with prison staff, the details of the offence, often in the form
of truncated, inadequate accounts, are solidified and incorporated into the
psychologically based assessment procedure. Prisoners become accustomed
to giving narratives that suit the practices and procedures of the prison and
its staff. No direct questions were asked about the offence/s in the prisoner
interviews and a varied amount of detail was given. One prisoner spent the
whole interview giving his account (a good reason for not asking this
question directly!), and there appeared to be few for whom the official
record adequately reflected their truth about what happened. Towards the

13Or, more accurately the account of it which has been accepted, as a legal artefact as the preferred
narrative by a jury or judicial officer, or to which the defendant is prepared to agree by entering a
plea of guilty.
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end of their sentence however, prisoners mostly learn that (outward)
acceptance of the official record is a prerequisite for release at the EPRD.

The problematic role of remorse in sentencing prefaces the examination
of remorse as an ongoing theme in the lived sentence. The performance of
rehabilitation requires the acceptance of the official narrative of the offence
and the appropriate demonstration of remorse throughout the sentence.

4.5 Conclusion

If we begin with the premise that obligations are to be placed upon
prisoners during the sentencing process, then it follows that these
obligations should be clearly communicated to them. Prisoners are
often unable to understand or even hear the words of the judge, which
in any case may be more likely to be directed to the Court of Criminal
Appeal than to them. The power of the ceremonial aspects of the
sentencing process invokes a feeling of passivity and non-involvement
by the sentenced person. The sentence is something being imposed upon
them rather than a communication of values and moral principles.

To further require sentenced people to feel and demonstrate “remorse”
which, it has been argued, relies upon strict acceptance of the official
narrative of both the offence and their personal characteristics, is often a
bridge too far and leads to a kind of oppositional defiance which may not
be necessarily reflective of their true feelings about the offence. The
discussion of remorse in this chapter has focused on the legal aspects of
its use in sentencing in NSW. It will be argued that the requirement that
prisoners feel and perform remorse persists throughout the sentence and is
highly relevant to correctional determinations of risk and rehabilitation
and, subsequently, readiness for release on parole.

The importance of an examination of the context of the experience of
prisoners serving the sentence is further emphasised in the next chapter
with a focus on some of the everyday, routine incidents, which make up
the lived sentence. These incidents, coupled with the miscommunica-
tion (or non-communication) of the sentencing process described in this
chapter, can adversely affect the ability of the prisoner to engage with
and carry out the expectations contained within the sentence.
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5
Managerialism, Discipline

and the “Responsible Prisoner”

5.1 Introduction

To this point, the focus of this book has been to identify the context in
which sentencing takes place. The socio-political context and the aims of
sentencing have been analysed to draw out the way that obligations arise
when these aims are operationalised. The aim of this chapter is to
foreground the processes and systems, which operate in a largely hidden
and unacknowledged way to mediate, modify and, in some cases, nullify
the aims of sentencing. A proper examination of criminal justice pro-
cesses, which are largely taken for granted by the actors within, necessi-
tates a reflexive and critical stance. It is important to identify and analyse
these embedded and highly naturalised acts and beliefs. The next three
chapters use the words of prisoners to drive the argument that the
minutiae of prison life is worth examining, not merely as a socially
useful exercise but as a vital part of ensuring legitimacy.

The managerial apparatus of the prison has been taken as the starting
point to contextualise the words of prisoners. Highlighting the way the
mundane processes and procedures of the prison come to be the sen-
tence, to constitute the daily meaning of the sentence, brings into focus
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the way that the legal sentence fails to consider or adequately concep-
tualise what the prisoner is meant to do. Chapter 2 places the sentencing
and imprisonment process in historical context, charting the rise in
populist punitiveness as well as other complementary and contradictory
currents in criminal justice in NSW. This chapter focuses on the inter-
nal, managerial processes of the prison through the lens of an examina-
tion of managerialism and the responses of prisoners. The importance of
this to the fundamental questions underpinning this book is, first, in
respecting the methodological commitment to highlight the concerns of
prisoners in their living of the sentence and, second, to examine the
processes which contribute or detract from the fulfilment of the obliga-
tions of the sentence In addition, in examining the way that the sentence
as a performed legal artefact in court relates to the sentence as lived
experience in prison, it is necessary to contextualise these processes as
part of the overall philosophy and functioning of the criminal justice
system and will inform an examination of the subjective understandings
of prisoners of the processes of sorting and management undertaken as
part of the “sentence as served.”

5.2 Managerialism and the Department
of CSNSW NSW

The Department of CSNSW, having been a prominent part of a highly
politicised process of reform after Nagle and the subsequent manage-
rialist, purportedly economically conservative but radically punitive
Greiner/Yabsley regime, has emerged as a secretive, organisationally
focused body throughout the past decade (see Chap. 2). The need to
limit the exposure of politically damaging events such as escapes and
industrial disputes and the concomitant dominance of custodial-based
senior managers has led to a privileging of security concerns over the
development of humane and rehabilitative programmes such as educa-
tion and work release. Recent efforts to reform programmes and reflect
evidence-based approaches to the types of programmes and services
within the prison have not resulted in a resurgence of the rehabilitative
ideal within NSW prisons. Rather, the type of programmes and services
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offered have been severely limited, especially to short-term prisoners, an
inevitable result of a reliance on the “what works” argument, but also to
those without a “programmable” problem. In keeping with other areas
of the NSW public service since the 1980s, a trend towards a manage-
rialist, process-focused organisational culture is evident. In Queensland,
as in NSW, the political effect of individual cases on policy formation is
evident: “to our interviewees the primary cause of the changes in MSU
policy from an interest in rehabilitation to a more managerial position
was the change in political environment caused by the events surround-
ing the escape of Brendan Abbot on 4 November 1997” (Douglas and
Touchie 2006, p. 76).

Garland explains the rise of managerialism as filling the gap left when
a more “social” approach lost credibility (Garland 2001, p. 188).
Freiberg also gives the impact of the “nothing works” argument promi-
nence in the rise of the managerialist ethos in Victorian criminal justice,
where the imposition of strict performance measures led to an overall
more punitive approach (Freiberg 2005, p. 30). While it is true that the
“demise of rehabilitation” provided fertile ground for the flourishing of
managerialism in NSW, the widespread adoption of a more neoliberal
style of governance also saw radical changes throughout the entire NSW
public sector.1 In NSW, the election of the Greiner Liberal Government
in the late 1980s marked not only a radical change to sentencing but also
an increasing focus on “value for money”, which continues in the
rhetoric (if not the practice) of CSNSW to this day.

The way that the ideology of managerialism, with its focus on matters
such as efficiency, has impacted on the criminal justice system in
Australia is under-interrogated, the practices and policies having become
naturalised and, in the Bourdieuan sense, part of the habitus of those
who work within it. Freiberg notes that this ethos has dramatically
affected the way courts now see their work (Freiberg 2005, p. 23).

1 The introduction of accrual accounting, for example, an expensive process recommended by the
‘big six’ accounting firms, which has resulted in no appreciable improvement in efficient spending
of public money (Christenson 2009)
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In addition, in corrections “for frontline staff the environment and
expectations were dramatically altered” (Freiberg 2005, p. 30).

The ongoing push towards the “commodification” of public sector
services (McCulloch and McNeil 2007), that is, the view that public
sector services can and should be delivered in the same way as in the
private sector, repels any critique by the implicit assumption that it will
always result in positive improvements. While privatisation and con-
tracting out of services provides the ultimate expression of this process,
the effect within the public sector internally has also been profound. The
potential for this conception of “service delivery” to “clients” (Donahue
and Moore 2009, p. 326) to undermine positive rehabilitation initiatives
has as its obverse the potential to invoke notions of reciprocity or rights.
That is, the “consumer” or the “client” has the right to expect the
services to be provided. Of course, in the criminal justice system, the
“client” may not be the prisoner but judges, or perhaps the wider
community (McCulloch and McNeil 2007, p. 231). Even so, it is still
arguable that this conception of the criminal justice system invokes
obligations which can be meaningfully evaluated. One of the underlying
questions in this book is whether this kind of evaluation can be per-
formed by a full enunciation of the expectations contained in the aims of
sentencing. Implications of reciprocity in this approach and the exis-
tence of parallel obligations (for the Department, to provide the means
by which the sentence can be carried out) indicate that each party’s
performance in carrying out these aims should be fully evaluated.

The adoption of private sector values by the NSW public sector is a
largely untold story, however, through the lens of CSNSW, which adopted
this ethos enthusiastically, it can be said that this approach, culminating in
privatisation, is central to the way imprisonment is now conceived.
Although the official commitment to a managerialist approach is clear in
the official statements of the CSNSW, performance, especially fiscal, often
fails to live up to this paradigm. The paradoxical and contradictory nature
of the excessive costs of imprisonment and the impetus for a managerial
approach may partly explain this (Garland 2001, p. 188). Garland sees the
“clash between the institutional logic of cost effectiveness and the sovereign
state gestures of the war on crime (as) a clash of irreconcilable principles”
(Garland 2001, p. 191).
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For CSNSW faced with a rapidly increasing prison population and a
punitive orientation towards criminal justice, managerialism is a way of
placating political and populist entities as well as a way out of the
philosophical morass of imprisonment. “Managerialism frequently oper-
ates as the umbrella under which all manner of ideology can rest without
scrutiny” (Sotiri 2003, p. 305). Expenditure on the construction of new
prisons has not been matched by expenditure on the development of
healthy systems of operation for these new establishments (evidenced by
the high number of prisoner complaints about basic services from, for
example, Wellington (Office of the NSW Ombudsman 2008, p. 123)).
Arguments about value for money may affect the internal workings and
budget allocations for prisons but has failed to prevent the steady
expansion of prison building in NSW.

Clearly, other factors such as the expressive aspects of sentencing and
criminal justice generally may have had an equally important influence
on criminal justice policy in NSW (Freiberg 2005, p. 30). One of the
major arguments of this book is the importance of subjective expecta-
tions of the sentenced person arising from sentencing aims. Arising from
this recognition is the need to attend to the actual subjective states of
those imprisoned. The expectation that the guilty feel and be able to
express appropriately, remorse and responsibility must be part of this
“expressive” dimension. Therefore, while Freiberg’s argument is persua-
sive, there is a need to further interrogate and explain what he means by
“expressive” and how this actually works to maintain the paradox of
imprisonment.

Overall, the official adoption of the ethos of managerialism may be
most important for CSNSW in a symbolic or cultural sense. The
capacity of managerialism to foster other complementary discourses,
such as the emphasis on responsibilisation of the prisoner (discussed
later in this chapter), arising from an ideological preference for explana-
tions of crime focusing on individual choice rather than structural
factors such as disadvantage and poverty, has been part of its strength
in corrections in NSW (Sotiri 2003, p. 368). Although clearly brimming
with ideological and philosophical tenets, managerialism also sells itself
as a kind of practical philosophy devoid of moral or emotive content,
very attractive for a department dealing with the complex, contradictory

5 Managerialism, Discipline and the “Responsible Prisoner” 121



and volatile nature of criminal justice. While fostering other highly
ideological approaches such as individualism, the managerialist ethos
allows for the adoption of the pretence of a value free, evidence-based
ethos.

The managerialism evidenced in the official statements of this
Department is unique to its context and focused ideologically rather
than in practice. Nevertheless, the creation of processes and data which
can be used to fulfil managerial imperatives is a powerful part of the
equation. An allied and complementary discourse is provided by the
rhetoric of scientific objectivity and a professed reliance on “evidence-
based practice”, which has been operationalised recently by a restructure
involving moving psychologists from prisons to the community and a
radical restructure of programming towards offence-specific cognitive
skills programmes (see Chap. 7). Despite high numbers of prisoners on
remand and serving short sentences, the Department appears to be
trialling a programme which absolves them of any case planning or
management beyond very basic processing for sentences of less than 18
months (APP I/V CSNSW 3)2 on the grounds that the evidence suggests
that not only is programming a waste of time on practical and admin-
istrative grounds, but the research also suggests that it may actually harm
“low-risk” prisoners. The “scientific” basis of the argument makes it
perfectly suited to the prevailing ethos, but the short-term result is a
diminishment of already stretched services and assistance to prisoners
inside NSW gaols.

The coexistence of different rationales for action in criminal justice
policy or, more specifically, the relationship (or lack thereof) between
the legal act of sentencing and the subsequent carrying out of the
sentence is one of the major interests of this book. In proposing a
model for studying imprisonment, Alder and Longhurst (1994) distin-
guish between “ends” and “means” discourse. In their typology, discus-
sion of the aims of sentencing (see Chap. 4) is categorised as “ends”

2 The Australian Prison Project conducted interviews with various correctional and legal staff. This
book was written as part of this project although direct use of project interviews was limited. (See
Australian Prisons Project forthcoming). The coding used to identify these interviews in this book
may not correspond to that used by the APP:
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discourse, while managerialism is a “means” discourse. While these
concepts provide useful modalities for thinking about the field, exam-
ination of the intersections of these different ways of thinking provides
the most illuminating and complete view. In addition, the ideological
and philosophical implications and the embedded nature of practice and
discourse may be overlooked if too strict typologies are employed. The
work of Alder and Longhurst is important nevertheless for their reliance
on a detailed knowledge of the working of the Scottish prison system,
focusing on the impact of organisational practices on the prison
“careers” of long-term prisoners (Alder and Longhurst 1994).

5.3 Prison as Management of Bodies

The following discussion of some of the main incidents of imprisonment
as expressed by the prisoners is loosely based on the organisation of the
Department of Corrective Services Classification Manual and the tem-
poral progression of the prisoner into custody, beginning with reception
and classification. Other themes, such as movements, resistance and
compliance, arise from the interview material and follow the prisoner
through the sentence. These incidents of imprisonment combine to
form the milieu that the prisoner must negotiate.

Some of the themes reflect other important studies of prisoner life (in
particular, Liebling 2004; Crewe 2009; Drake 2012), although it is impor-
tant to note differences in emphasis unique to the NSW context – for
example, movements may have a different quality and importance due to
the comparatively vast distances between prisons and between prisons and
court, and therefore may take on a heightened disciplinary meaning. In the
absence of a comprehensive study of NSW or even Australian prison life, it
is only through glimpses of the experience of prisoners that the differences
and similarities can be examined.

The “thousand little cuts” of imprisonment are the daily torment of
many prisoners. Crewe (2009) speaks of the growth of “soft power” in
prisons, insidious and all encompassing, while at the same time less
physically abusive than previous regimes. The psycho-dimensions of this
exercise of power will be further examined in Chap. 7. The questions
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posed in this book concern the barriers to fulfilment of the sentence, in
particular, rehabilitation, and therefore the interview extracts and the
analysis focuses on this overall theme, rather than attempting to give a
comprehensive examination of the texture and quality of prison life.

Processes of Sorting and Classification

Once they’re inside, they’re in “the mechanism” . . . I keep telling new
people when they come in that they’re in Wonderland and they’re
Alice . . .The White Rabbit is them (prison officers and prison adminis-
tration) and we’re Alice! (Mick).

The metaphor of Alice in Wonderland, coupled with the image of a
“mechanism,” illustrates institutional, mechanical processing of bodies
in a social environment as capricious, bizarre and contradictory as the
world into which Alice fell. As this chapter will argue, like Alice, prison-
ers are also made responsible for their predicament in ways which, given
their lack of agency, seem unfair and contribute to their sense of
alienation from the world they have entered. At the end of the custodial
part of the sentence, their performance is judged against a kind of ideal-
type progression through the prison system without reference to their
capacity to either understand or negotiate the complexity of the systems
with which they are confronted.

When the prisoner is taken from the court after being sentenced to
imprisonment, a series of processes occur, which take the focus from the
formal ceremonial habitus of the law to the administrative, pragmatic
world of “corrections.” Foucault’s conception of the nature of carceral
power encompasses these mundane processes. “Throughout the penal
procedure and the implementation of the sentence there swarms a whole
series of subsidiary authorities . . . and all fragment the legal power to
punish” (Foucault 1977, p. 21 in Grey and Salole 2006, p. 661). The
recognition of the disciplinary nature of managerial correctional pro-
cesses is to foreground otherwise unexceptional processes, which become
the norm but which also contribute to the way the sentence is oper-
ationalised in a real and concrete way.
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The Bourdieuan conceptions of “habitus” and “field” provide a useful
conceptual framework for an examination of the way that the practices and
discourses of an organisation inform and shape its practice. The concept of
“field” as “the “rules of the game” that are the contexts for social interac-
tions” or as “a metaphor for the metaphorical space in which we can
identify institutions, agents, discourses, practices and values” (Webb et al
2002, p. 86) provides the means to delineate and explain the different parts
of the criminal justice process. While the fields of the courts and the prison
system overlap, there is a gulf between them which can be explained with
reference to the individual, personal dispositions of the people within the
organisations, in Bourdieuan terms, their “habitus.”

Habitus refers to the individual’s “feel for the game”, or the set of
bodily dispositions and mental structures through which we interpret
and respond to the social world, based on our past experiences (Bourdieu
1990). The maintenance of the habitus relies on the unconscious adop-
tion of practices as if they are “common sense, natural or inevitable”
(Webb et al. 2002, p. 38) and thus this conception lends itself very well
to the study of practices within institutions such as prisons. In addition,
Bourdieu’s work, in its insistence on a rapprochement between a mate-
rialist and a symbolic analysis, is consistent with the need in studying
imprisonment to attend to the “instrumental role of penality as a vector
of power” as well as the “expressive and integrative capacity” of systems
of punishment (Wacquant 2009, p. xvi).

Leader’s examination of the criminal trial in NSW illustrates the way
in which the processes of law become a seemingly natural and inevitable
part of the institution of criminal justice. She speaks of

The transformation of the adversarial criminal jury trial from a particular
mode of cultural production that is a manifestation of a field, to a process that
is apparently cohesive, universal and unquestioned, not only by the layperson,
but also by most of the legal agents who work within it (Leader 2007, p. 3).

The processes and procedures involved in imprisonment itself lend
themselves to this lens, as a set of socially constructed and maintained
practices which are largely taken for granted by the actors themselves and
“misrecognised” (Bourdieu 1990) through responsibilisation, as choices
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made by the subject, the prisoner, in negotiating the “field” of the
prison. As Bourgois points out “policy debates and interventions often
mystify large scale structural power vectors and unwittingly assign blame
to the powerless for their individual failures and moral character defi-
ciencies” (Bourgois 2009, p. 297). This phenomenon is magnified by
the very fact of imprisonment, as the disempowerment of the subject is
arguably a central part of the punitive, denunciatory aspect of
imprisonment.

“Bound and Gagged”

While at certain times the prisoner will be required to demonstrate
appropriately required subjective states, in the main, the processes of
managerial corrections do not require the active participation of the
prisoner, they are assessed, sorted, screened and classified; they have little
agency in what happens to them and little recourse regarding review of
decisions. The “bound and gagged” nature of the defendant throughout
the criminal trial (Leader 2007, p. 9) is continued throughout the
incarceration process. Towards the end of the sentence, the wheels of
accountability again grind into action, reviewing and assessing their
progress. The way that the prisoner negotiates the managerial habitus
of the prison largely determines his or her progress through the sentence
and impacts on eligibility for release on parole.

But the attitude is, you are not people, you are things to be moved from A
to B, and whatever we can do to make that unpleasant, we will do (Mark).

This quote epitomises the realisation by the prisoner that the system has now
stopped focusing on him as an individual. The unwavering gaze of the
criminal trial and sentencing court, while denunciatory and punitive, at
the same time holds the promise of individual attention to personal deficits –
the criminal justice system as “gatekeeper” to health and welfare services.
This focus gives way to the depersonalising sorting and processing of
“corrections” where categories – by offence, by classification, by ethnicity
(see Chap. 6) – overwhelm and obscure any individuality and uniqueness.
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For many prisoners, this is the most bewildering realisation of all, that,
despite the minute dissection of their faults at sentence, nothing will now be
done to help them remedy the situation (see further discussion in Chap. 7).
“Unpleasant” is also a “soft power” (Crewe 2009) word. Not brutal or harsh,
such power at a distance is exercised in a morally vacant, casually cruel
manner.

The “self-referential” systems integral to the processing of prisoners (Aas
2005, p. 87) quickly become an end in themselves; the need to develop
processes and systems privileges numerical knowledge over narrative
knowledge: what Aas calls “how information lost its body” (Aas 2005,
p. 51). The disembodiment of the prisoner is reflected in the allocation of a
“Min” number by which they will be referred thereafter. Depersonalising
processes are reflected in the way staff discuss inmates: “There are inmates,
receptions, recidivists, remands, returns, turn-arounds, and lifers” which
“act(s) to reinforce the dehumanising processes characterising many other
aspects of prison life” (Sotiri 2003, p. 307).

Prisoners often report feeling mortified, humiliated and embarrassed
by many of the minor processing incidents which are part of the every-
day life of the prison – for example, one prisoner pointed out that staff
had made a point of giving him a pink fastener for the overalls worn by
prisoners for visits – a not-so-subtle reference to his sexual orientation.
This prisoner took what was a clumsy attempt at humour with good
grace, but was clearly discomforted given his previous experiences of
victimisation due to his homosexuality (see Chap. 6). The demeaning
nature of many of the processes involved in “reception” can be char-
acterised as “mortification undergone by the prisoner as a part of
“prisonisation” (Goffman 1961, Clemmer 1940, Goulding 2007, p. 40).

However mundane they appear, these “correctional incidents” can
have a huge impact on the outcome for the individual prisoner as far as
the content of the sentence is concerned and ultimately their access
to their earliest possible release date. When considering barriers to the
fulfilment of the aims of the sentence, attention must be paid to the way
in which prisoners are sorted, processed and contained and the meaning
these processes hold for the prisoner and the sentence. Before examining
the impact of some these processes, it is necessary to outline the specific
context in which they occur in NSW.
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Risky, Secretive Systems

“There are also programmes and procedures which, far from working to
foster desistance in offending, literally assemble the conditions for recidi-
vism and repeat incarceration” (Halsey 2008, p. 1212). Halsey’s concept of
“risky systems” which he applies to post release processes and systems can
be extrapolated backwards to the processes and systems set up inside
prisons. These are ostensibly value-free elements merely there for the
management of prisoners providing a rationale for the operation of prisons
and a way to make sense of the waves of human beings thrown at it each
day. They also operate in a moral vacuum where any failure is placed at the
door of the prisoner, thus absolving the Department from responsibility
and depriving it of the opportunity for improvement. Coupled with the
political undesirability of adverse comment, the result is a non-reflective
culture where dysfunctional systems are allowed to flourish.

“Routinization masks the casual injustices and sometimes tragic con-
sequences which modes of control can have for dispossessed outsider
groups” (Armstrong and McAra 2006, p. 12). The casual cruelty of
managerialism is evident in NSW, for example, in the way that family
relationships are torn apart by location in remote facilities with no
public transport. Lengthy delays for approval to attend funerals, dismal
and oppressive visiting areas for children, all add up to a culture that is
hostile to the maintenance of family relationships, despite official state-
ments as to their import. The various processes or correctional incidents
that a prisoner is likely to encounter throughout a sentence are largely
taken for granted, in terms of their effect on the carrying out of the
sentence as a socially related process with consequences for both the
prisoner and the community.

The Information Vacuum

No, no, they don’t explain a damn thing to you (Leslie).
A number of prisoners had made considerable efforts to obtain

information about their position in relation to their progression through
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classification, psychological assessment or eligibility for programmes.
The only prisoners to have copies of any of this were those with above
average literacy skills, a privileged position or job within the prison,
and considerable perseverance. Information is not given out lightly and
Freedom of Information rules are applied strictly. Recent investments
in technology systems are said to have improved the ability of the
Department to coordinate and access information about the prisoner.
Very little information is made available to prisoners, however, without
a Freedom of Information application. Rarely, if ever, did prisoners in
this study say that they had received feedback and assistance in proces-
sing the information from any assessments performed on them, and
they appear to exist in an information vacuum until approaching their
“Earliest Possible Release Date” or EPRD, in Departmental jargon.
The NSW Ombudsman commented, “we put significant resources
into providing information to inmates (and other complainants) that
they should have been given by CSNSW, GEO, or Justice Health in
the first place” (Office of the NSW Ombudsman 2010, p. 93). Thus,
the rhetoric of individual choice and responsibility is a one-way street;
rarely did prisoners in this study feel as if they were given enough
information to make realistic choices. The choices were all made for
them.

As a form of power, information is highly restricted in NSW
prisons. The security focus of the modern prison, exemplified by the
wide gathering of intelligence, means that information is a valuable
commodity. Unfortunately, this mitigates against the prisoner under-
standing what he needs to do to fulfil the expectations of the sentence,
as information about the content of the sentence, the assessments
carried out on the individual and the way the system plans to manage
them, is vital to the recruitment of the individual into his own
redemption. Whether part of the neo-paternalistic “soft power” pro-
posed by Crewe (2009) or, as may be more likely in NSW, a con-
tinuation of the old power in the guise of the new, prisoners spoke of
the lack of information about their situation as a significant barrier to
acceptance of the sentence and subsequent engagement in positive
rehabilitative activity.
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“Soft Power”

In common with Wellingsborough, NSW prisons have seen a sig-
nificant diminution of direct physical violence by prison staff to
secure compliance. “Soft power” (Crewe 2009) certainly exists in
NSW prisons but is combined with a continuation of traditional
attitudes among correctional staff, although the paucity of studies in
Australia on prison officers makes such statements largely reliant on
the accounts of prisoners.

On the whole, Crewe’s analysis describes accurately the current situa-
tion in NSW prisons:

Physical brutality in prison is far less common than it was two decades
ago, but the misuse of soft power can have consequences that are just as
profound. (Crewe 2011, p. 465)

One of the most insidious but elusive aspects of the exercise of soft
power is the hold that correctional authorities have over information
about the prisoner. Even where directly relevant to the ability of the
prisoner to negotiate the everyday expectations of the sentence, informa-
tion is tightly guarded and rarely given freely. In the security-focused
prison, information about prisoners is valued for intelligence purposes
only, and the same secrecy is applied across the board.

The connection between “knowing where you stand” being given a
reason or given feedback as to decisions was strongly emphasised by
prisoners as crucial to managing their imprisonment. Issues of procedural
fairness are rarely raised or dealt with formally within the Department
and are arguably a huge source of discontent among prisoners. The
Ombudsman commented in this regard that “people should be told
why decisions have been made especially if those decisions are detrimen-
tal to them” (Office of the NSW Ombudsman 2010, p. 94).

And then just a straight answer, just say “Maybe I need this”, if you say
“yeah maybe I’ll look into it”, then I have to go all right then, there’s a bit
of hope there . . .You never get a reason (Van).
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Again, the concentration by the prisoners in this study on the often
capricious, unpredictable decisions of prison staff, made in secrecy and
without procedural fairness, accords with Crewe’s analysis, and dovetails
with the earlier point made in Chap. 3 that legitimacy relies on accep-
tance by the prisoner of the strictures of the sentence and the conditions
in which it is carried out. (Crewe 2009; Sparks and Bottoms 1996)

Access to information about the prisoner, including court transcripts
and sentencing comments, is a contentious and difficult issue. Despite
heavy investment in computerisation of inmate records, privacy and
confidentiality issues are yet to be settled regarding access to detailed
material about prisoners. Sentence comments, for example, while arguably
an integral part of the sentence management process given the resources
spent producing them and their importance at EPRD, appear to be
requested in a piecemeal and inconsistent manner, except for Serious
Offenders Review Council (SORC) inmates and prisoners already in
treatment programmes (who nevertheless had difficulty obtaining them).

5.4 Processes of Sorting, Classification
and Management

As part of what is called, somewhat euphemistically, “reception”, the
regulations to the Crimes (Administration of Sentences) Act 1999 provide
that, as soon as practicable, personal information is to be recorded on a
form comprising 23 questions. A medical examination is also performed.
The prisoner must at this point also surrender all personal property. The
information collected by the Department about the prisoner goes into a
myriad of different files (up to 16) (CSNSW 2008, p. 121).

The Rules

At reception, prisoners are also told about rules relating to discipline and
conduct. A complicating factor for prisoners as well as those who visit
them is that, despite a depressing similarity in atmosphere, each prison
in NSW has its own distinct way of operationalising “the rules”. Indeed,
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significant differences between prison officers were also identified by
interviewees, illustrating the high level of discretion possessed by indi-
vidual officers (see later discussion of discipline in this chapter).

As Crewe points out, “discretion can function for or against legiti-
macy”; however, the lack of consistency in decision making was identi-
fied by many prisoners as a problem (Crewe 2009 Ch. 4, p. 14).

Every day is a different set of rules. As soon as I walk out of my cell I look
down the stairs to see who’s in charge of the shift cause I want to know
which rules I’ve gotta go by (Chris).

The shifting, ever-changing nature of the parameters of institutional
behaviour intensifies the “Alice in Wonderland” aspects of imprison-
ment and advantage those prisoners with social skills which allow them
to make the adjustments necessary to living with the daily uncertainty of
what will be allowed and what will not.

Liebling et al characterise as a “paradox” the fact that “prisoners value
consistency”, while it may suit the administration to have a mix of
different staff, divergences over even what may be considered minor
issues on the outside can be vitally important in prison (Liebling et al.
1999, p. 90). This variation has been seen as problematic to the notion
that managerialism predominates, that is, one would expect a system
which favoured a managerialist perspective to foster uniform treatment
of offenders (Vuolo and Kruttschnitt 2008, p. 311). It can be argued,
however, that in addition to providing evidence of the “governmentality
gap” so often commented on in the implementation of criminal justice
policy, this variation in the exercise of discretion is consistent with the
role of other low-level criminal justice functionaries such as police,
where a high level of individual discretion (albeit somewhat more
accountable than that exercised by prison officers) is an important
feature of the organisational and legal culture. Certainly in NSW, each
prison has its own unique organisational culture; however, a powerful
trend has been an increasing centralisation of power into the hands of
the Commissioner in some important areas (see later discussion of
special categories of prisoners).
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The literature on order maintenance in prisons demonstrates the
importance of negotiated aspects of prison order, “authorities manipu-
late order through informal systems of power sharing with prisoners”
(Carrabine 2005, p. 898; Crewe 2009). Certainly, prison officers were
seen to share power with some prisoners, this perspective was common
among those (including CSNSW) who engage in the “good old days”
discourse (see Chap. 6). A precondition for such power sharing is the
exercise of high levels of discretion at very low levels of the organisation.
It is evident to those dealing with CSNSW that on a number of levels
variations in practices between institutions can be great, indeed even
between wings of the same institution. For example, Tony Vinson’s
comments about Goulburn gaol on the Four Corners programme in
2005 indicate the idiosyncratic culture of some institutions. “It had staff
over several generations who had worked at the gaol . . . so their concept
of what a prison should be . . .was set in stone” (Masters 2005). Alder
and Longhurst made similar findings in their study of Scottish prisons;
local differences often overrode attempts to impose consistent rules and
practices (Alder and Longhurst 1994). Differences between privately run
and CSNSW institutions will be discussed in the next section.

Unofficial Processes of Sorting

They have to put funnelling sections through the gaol. You see one at um
Long Bay X wing and Bathurst X wing, that’s where all the other “hard
arse longies” go . . . the ones that beat on their chest. Now, here’s different:
you funnel in your normals which want to get on with things and have no
hassles (Mick).

The way that prisoners categorise each other and themselves reflects their
internalisation of some of the categorisation undertaken in the sorting
process. The placement of prisoners into different prisons is often
perceived by prisoners to have a certain logic and rationale. Some prisons
are seen as more appropriate for “normals”, that is, not “spinners” (those
with a mental illness or unpredictable behaviour). Long-termers, having
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become accustomed to institutional rules and processes are often resent-
ful of those, often short-termers, who one prisoner called “weekend
warriors” for whom the maintenance of a tough rebellious persona,
while laughable to older, wiser inmates, is a common coping strategy.
Many of the older more settled prisoners agreed with the logic and
rationale of this kind of sorting.

Now you’ve got to keep in mind a lot of the situations that we inmates
find ourselves in has been engineered by the officers . . .They’ve worked
out, okay, fine; look if you divide them you’ll conquer them (Dave).

The recognition that correctional authorities work against the creation
of prisoner solidarity by encouraging the formation of groups that are
perceived to have affiliations with some other groups and grievances with
others pervaded some of the interviews. These unofficial processes of
sorting lend themselves to use in an atmosphere of public concern about
the formation of gangs in prison. The use of intelligence and prison
informers to base placement decisions adds another layer of secrecy and
control over the process (Drake 2012). The fact that the processes and
decisions as well as the evidence grounding them is generally not avail-
able to the prisoner creates further feelings of disempowerment and
suspicion when outwardly arbitrary, sometimes even perverse, decisions
are made without explanation.

Other types of unofficial sorting used by CSNSW vary from the
openly racially based system at Goulburn (called “ethnic clustering” or
“yarding”)3 (see Chap. 6) to less obvious placement of older, wiser
prisoners in metro prisons away from the “hard arse longies.” Elderly
prisoners or those with chronic health problems may be kept at Long
Bay because of the need for proximity to medical treatment. Other
placement involves avoiding potentially catastrophic confrontations
between prisoners with some kind of history, which may lead to conflict.

3MP Michael Richardson Member for the Hills cited a report by Laurence Goodstone to the
Commissioner of Corrective Services “Essentially, he is saying that ethnic clustering makes
managers lazy, it increases group tension and it creates a siege mentality amongst some staff.”
(NSW Parliament Legislative Assembly Urgent Motions 26/9/2002)
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Classification

In anthropological terms, systems of classification are “completely
social” (Alder and Longhurst 1994, p. 51), that is, deriving from “and
indeed properties of the social systems in which they are used” (Douglas
in Alder and Longhurst 1994, p. 51). Although considered as a manage-
rial process in this chapter, classification systems in prisons predate the
modern managerialist phenomenon. Historically, classification in NSW
prisons as elsewhere reflected distinctions between “habitual” criminals
and those who were redeemable. Modern classification systems are based
mainly on security considerations. The Department in NSW says that it
is guided by the principle of “lowest possible classification”; however,
this begs the question of the criteria used to assess suitability. Certain
categories of prisoner are scrutinised much more than others, and for
some categories (e.g., E classification, deportees) their status provides an
instant barrier to the application of this principle.

As per clause 32, prisoners of different “classes” – convicted, uncon-
victed, civil, are to be kept separately (although, in practice, this is often
not the case, particularly with women). The Commissioner also has the
power to direct that other groups be kept separately; and female prison-
ers must be kept separately.4 The classification categories have recently
been expanded to include a higher security classification: 7 for men – AA
(national security) A1, A2 (both maximum security, B (medium) and
C1, C2 and C3 (minimum), 5 for women. In addition any prisoner who
has previously escaped (including police custody or as a juvenile) (with-
out necessarily having been convicted of an escape offence) is classified
E1 or E2. The classification manual is 371 pages long, reflecting the
amount of attention paid to these matters. (Compare this to the Case
Management Manual which comprises 11 pages.) A urine sample free of
illicit drugs must be provided for each inmate to progress from a B to a
C “classo” (s19.2.2.1 (i) CSNSW Operations Procedures Manual).

4 Although the recent tendency to hold small groups of women in wings of male prisons is a cause
for some concern, due to difficulties in access to programs and services.
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While delegation is used in relation to the classification of the vast
majority of prisoners, the Manual states:

It is important to bear in mind that the legislation reserves to the
Commissioner those decision-making powers which relate to the case plan,
classification and placement of inmates in the following categories: serious
offender, public interest inmate (when seeking progression to C3/Cat 1),
escapee (when seeking progression to a minimum security classification),
extreme & high security inmate and an inmate charged with or convicted of
terrorist offence(s). In making certain decisions on such inmates the
Commissioner first seeks advice from the Serious Offenders Review Council
or sub committees of the Council” (CSNSWOperations ProceduresManual).

In a small jurisdiction such as NSW, violent crime is relatively rare and
each case is reported extensively in the media. In some cases, mere
association with certain groups despite the irrelevance of the association
to the crime prevents prisoners from progressing through the system.

I’ve copped hell from the officers ever since (a media report). That’s why I
ain’t getting classo, because of the media (Mario).

This young offender (mid-twenties) was related to a high-profile alleged
member of a particularly reviled outlaw motorcycle gang. He was not a
member himself, but had been mentioned in media reporting, leading to
serious problems in the way correctional staff treated him. Media atten-
tion to high-profile crimes provides an important driver to the adoption
of highly risk-averse strategies within the Department in relation to all of
the correctional processing undertaken on certain offenders. The highly
politicised nature of criminal justice in NSW places pressure on correc-
tional authorities to ensure that offenders imprisoned for such crimes are
treated in a sufficiently punitive manner.

“Public interest” inmates can be any inmate designated by the
Commissioner, including, but not limited to those serving a sentence of
more than 5 years for a drug offence, more than 3 years for an offence
involving actual or potential bodily harm, more than 3 years for
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fraudulent behaviour, more than 3 years for a driving offence causing
death or GBH (CSNSW Operations Procedure Manual 18.1.14).

There is a common perception that the Commissioner keeps an unusual
level of control over decisions relating to classification and that even
though SORC may recommend a reduction in classification the
Commissioner often refuses it (in 2008 the Board made 1715 recommen-
dations and the commissioner approved 1580 (SORC Annual Report
2008)). The importance of these regimes and processes of governance to
the way the sentence is worked out is particularly clear in the case of sex
offenders and categories of violent offender where progression through
security classifications is directly linked to completion of offence-specific
programmes. For serious offenders as defined in s3 of the Crimes
(Administration of Sentences) Act 1999 (NSW) (including those serving a
sentence for murder or where the EPRD is 12 years or more), there is a
rigid policy of progression (C1 not before 4 years from EPRD, C2 –
2 years, C3 – 1 year). Victims (and the state) can make submissions, which
must be considered by SORC before allowing any unescorted leave.
Serious offenders have a strictly staged reduction in security classification
contingent on the approval of SORC and ultimately the Commissioner
who must also consider any submission made by a victim.

Escapes and the Discourse of Security

The obsession with security and preventing escapes, at least partly due to
the unwelcome public attention which such events attract, leads to a
disproportionate focus on previous escapes or attempts to escape, as a
barrier to progression. Drake finds the obsession with security part of a
broader trend towards securitisation (Drake 2012). In a similar fashion,
the security focus of CSNSW means that any escape, whether as a
juvenile or from police custody, may be used as a means to override all
other aspects of the sentence, leaving the focus on punishment and
incapacitation. The resulting failure to progress through the system
means that the prisoner has diminished access to programmes, to work
and consequently has little preparation for release.
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“Always just an E, all the way through.” Interviewer: “So, released from
maximum security each time?” Prisoner: “Yeah, they say “here’s a dole
cheque, on your way . . . ” Interviewer: “How many times has that hap-
pened?” Prisoner: “Be about . . . 10 . . . 10 times now” (Kevin).

E classification inmates have a notoriously difficult time having their
classification reduced. The fact that control of these processes in relation
to inmates deemed especially risky resides and is exercised at the very
highest level with SORC, and ultimately the Commissioner, has argu-
ably restricted progression and thereby rehabilitation for this category of
inmate. The fact that no conviction needs to have been recorded for a
prisoner to be categorised in this way leaves considerable room for
injustice. As a group for whom risk has been elevated to the primary
parameter for processing and classification, E classification prisoners
arguably represent, along with sex offenders, the embodiment of the
risk paradigm as applied in the correctional context. Access to progres-
sion in classification and thereby to programmes and services is thus
restricted, leaving the prisoner in a kind of circular limbo: where reduc-
tion of risk is tied to programme completion, but access to programmes
is contingent on reduction in classification, which is tied to risk.

Interviewer: “Are there any . . . gaols where you as an E classo prisoner can
do programs?” Prisoner: “Lithgow’s the only one” (Kevin).

It appears that services and programmes are often severely restricted for this
category of inmate, including access to Drug Court and the Drug
Treatment Correctional Centre, with a record of escape precluding con-
sideration for access to reduction in security and viewed as evidencing
unreliability. While it is difficult to gauge the number of indigenous and
other overrepresented groups in this category, the fact that escapes from
police custody are included may indicate a higher prevalence of these over-
policed groups in this category. Potential deportees are another group for
whom progression through classification is more restricted (see Chap. 5).

There is no right of appeal from a decision as to classification,
although, strictly speaking, the prisoner could file a summons in the
Supreme Court on the basis that the Commissioner, in exercising his
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discretion, has made an error of law. Unsurprisingly, this expensive and
difficult option is rarely, if ever, taken.

The Holy Grail – Reduction in Classo, Access to External Leave

I was supposed to be a C classo three years ago. Even the judge, Judge
Levine – he says “you’re way behind, we gotta try to push you forward”
But the Commissioner never signed off on my classo. They’ve been
recommending me a B classo since 10 years ago (Antony).

Classification affects access to almost every service and programme in
prison. For example, to become eligible for participation in sex offender
rehabilitation, a prisoner must have reduced his classification to a C. The
opening of programmes at Parklea, which can accommodate other
prisoners, is a pragmatic recognition of the difficulties inherent in this,
especially for prisoners such as escapees and high-profile prisoners, for
whom reduction in classification is more difficult.5 In the idealised
version of a sentence as a linear process of decreasing classification,
with external leave and work release as a precondition for release for
longer-term prisoners, classification assumes a pre-eminent place in the
life of the prisoner. Statistics on work release illustrate the rarity of this
ideal; in 2010, there were 127 prisoners on work release, 86 of those
from Silverwater Correctional Centre (CSNSW 2010).

Diagnosis

It is difficult to generalise about the role of the clinical diagnosis in the
sorting process as even prisoners found not guilty by virtue of mental
illness are often kept in mainstream prisons in NSW. Their special
position by law is not really reflected in the way they are processed in
the prison environment. An increasing awareness of the need to screen

5 It appears that these programs have now been discontinued and again only C category prisoners
can access sex offender and violent offender programs.
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for suicide has resulted in some improvements for prisoners with mental
illness, as have such unsung but valuable programmes such as mental
health nurses in some Local Courts, and the improvement to the
hospital at Long Bay. The ubiquity of mental health problems in prison-
ers is not really reflected in the processes and procedures. Diagnosis is
mentioned here to reflect the importance given to it by the prisoners
when discussing the initial sorting and processing, which they were
subjected to. However, it was more the lack of attention paid to these
matters by prison authorities which came through in their interviews,
the shock felt when, as mentioned earlier in the discussion of sentencing,
after all the focus on identifying and documenting their failings and
weaknesses, nothing would now be done to assist them to ameliorate
them. Therefore, diagnosis in itself can become part of the pains of
imprisonment and relevant to the ability of the prisoner to act on the
expectations arising from sentencing.

I was diagnosed by the Crown Psychiatrist as being so unstable that I
should have been taken out of the prison system and put into an institu-
tion. But the Immigration Department refused that (William).

This prisoner, like many in this study, referred to feelings of depression
and hopelessness early in his sentence. Another description of the post-
sentencing state of mind was as if they were “in shock.” Rarely is
treatment offered except where major mental illness is present. One
inmate reported that methadone was a common way to self-medicate,
even without the existence of a prior narcotic addiction (see Chap. 6).

The information about prior diagnosis of a prisoner with a mental
illness or intellectual disability may be available if the person has a
history with CSNSW, but the fact that much of the early screening
and classification is performed by prison officers may lead to imperfect
recognition of prisoners with these conditions. The role of “diagnosis” in
prisoner management is somewhat uneven, and may have little impact
on their placement. In the era of offence-specific programming, such
characteristics as mental illness and intellectual disability are only rele-
vant insofar as they interfere with the delivery of generic programmes.
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I’ve got no real treatment for my mental disability . . .when I see the psych
it’s just . . . this medication or that one, change this, change that (Jack).

While people with diagnosedmental illness can be stabilised to some extent
in custody, there is a strong reliance on medication. This young prisoner
was desperate to engage in a therapeutic relationship. In common with
many prisoners with a mental illness and coexistent drug problem (which
must be the new paradigm, to speak of “dual diagnosis” as an occasional
clinical aberration is to ignore its prevalence) he had fallen between the
gaps of mental health and drug and alcohol services outside and inside the
prison. As a sex offender, he was required to complete a medium-intensity
sex offender programme, giving no time for him to get help for the
problem he himself identified as key to his staying out of trouble, his
mental illness and the need to manage it. This concentration on the offence
rather than the person may be a feature of the new rehabilitation paradigm
where completion of the appropriate programme is privileged over indivi-
dualised assessment and treatment. In the case of this prisoner, his coex-
isting problems were pushed to one side.

Prisoners were often dismissive of such interventions. The stigma of
mental illness prevalent in prisons may prevent some prisoners from
acknowledging problems.

I went from there to the ACMU (Acute Crisis Management Unit).
Interviewer: Is that the Kevin Waller Unit? Prisoner: “No, it’s next door
to ‘Wally’s World’ ” (Mick).

The use of the term “Wally’s World” to refer to the unit where prisoners
at risk of suicide are kept was noted more than once. Prisoners used
demeaning language to refer to others with mental health problems, one
prisoner, who clearly had some issues himself, was contemptuous of
“spinners.” The problems caused by sharing a cell with someone experi-
encing mental health difficulties were mentioned often, and the opinion
was expressed more than once that prison was no place for someone with
these problems. Few were willing to accept that they themselves had
psychiatric problems, perhaps reflecting no more than the prejudices of
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the general community about mental illness but also the reality of living
in close quarters with a range of people with interpersonal difficulties.

Movements and the Transportation of Inmates –
The “Tour of the State”

In common with other Australian jurisdictions, CSNSW must grapple
with the reality of distance. Many prisons, including those constructed
in the past 20 years, are located in country regions. Movements and
transportation thus acquire prominence in the management of prisoners.

I been to Silverwater, Long Bay Kempsey, MRRC, Parramatta, Lithgow in
between, X wing and next door (Chris).

Each prisoner in this study recited a litany of prisons they had inhabited,
with most of the movement occurring early in their sentence. A significant
number had been at their current prison for a considerable period, but all
had experienced considerable movement, sometimes for reasons under-
stood by the prisoner such as court attendance and medical treatment.
More often though, movements were considered to have a random,
punitive flavour, although, as indicated earlier, prisoners are generally
supportive of the need to control others by such processes as separation
and segregation. The allocation and transportation of prisoners to different
prisons is a complex process with significant implications for individual
prisoners. As a purely managerial process, oversight is limited and recourse
for prisoners is minimal despite the potentially large ramifications. The
former minister, John Robertson, in answer to a question regarding
transportation of inmates, stated that CSNSW has the equivalent of a
full prison of inmates on the road on any given day (Robertson 2009).

Movements as a Disciplinary Tool

While it is expected that some movement of prisoners is inevitable;
prisoners reported that movements are often used as disciplinary
mechanisms. The line between using transfers of prisoners to safely
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contain a volatile and potentially conflicting prison population and
overreliance as a technique of control may be thin. “Doing the bounce”
may involve disconnection from services and family and increasing
alienation often results.

Then what happens then if somebody does get upset – bang, they get the
tour of the state! They go from here to Wellington, to Bathurst and
Lithgow and that’s another little trick!(Jack).

This prisoner’s use of the word “upset”, rather than painting the trans-
gressive prisoner as aggressive or difficult, indicates his understanding of
the context in which many confrontations in prison occur, the prisoner’s
frustration at his powerlessness even (and often) in relation to minor
matters.

“Yeah, they just do the bounce with them . . . ” (prisoners who misbehave)
(Mick).

“Doing the bounce” is a particularly apt description for the often
uncomfortable journey in the back of a prison van. The intertwined
nature of industrial issues and management of prisons in NSW is again a
concern following a decision by the Industrial Relations Commission in
2009 to cut the number of escorts required due to the availability of
surveillance technology in vans. Expenditure on transportation by
CSNSW NSW has dropped from $67,834,000 in 2004/2005 to
$47,202,000 in 2008/2009 (Report on Government Services 2010,
table 8A.25).

The following extract clearly illustrates the reality of prisoner trans-
port, while also highlighting the difficulty of proper involvement in legal
proceedings under such conditions, an issue enlivened by the Benbrika
decision in Victoria, where onerous custodial conditions including
transportation were found to be interfering with the defendants’ right
to a fair trial6

6R v Benbrika & Ors (Ruling No 20) [2008] VSC 80
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This is one day – they wake you up at 4.30 in the morning. 5 o’clock they
come around and see that you’re washed up having a cup of coffee or
whatever. They take you down to the holding cell. You get changed, you
might be there for half an hour, you might be down there for an hour and
a half. They load you onto the van. Then the van takes you to Silverwater.
Now you could go to another gaol, pick up another bloke and go to
Silverwater. Silverwater becomes the central pick up and let down point.
So you sit in Silverwater for an hour. So you are awake at 4.30, court starts
at 10 o’clock and in 4.5 hours they’ve retrieved you from one gaol to
another. . . .Then it’s just waiting, waiting . . .Then you get to court and
you wait in the cells. You go up, (they tell you) it’s been adjourned. Then
they put you back in the cell and the van comes at 4.30. They take you
back to Silverwater and you wait until 8.30-9 until you get the van back to
the Bay . . . If you’re on a six week trial that happens every day . . . It gives
the DPP, the prosecution a huge ace up their sleeve because after about
the third day the bloke is going to be pissed off, tired, weary and he’s going
to miss things (Tommy).

Movements are a cause of great concern for prisoners. The often arbi-
trary and abrupt transfer to another prison can cause considerable
disruption in their progression through the correctional system, as well
as dislocation from family, access to programmes and services and
education. In addition, each prison has its own culture and habitus
which may take some time to navigate. The numbers of complaints
about “transfers”may not be representative of the actual numbers due to
the way the Office of the Ombudsman classifies complaints: in the
2007/2008 Annual Report, the Office stated that it was so concerned
about the numbers of prisoners who complained about the impact of
transfers on prisoners’ ability to access or complete educational pro-
grammes that they began an “own motion” enquiry (NSWOmbudsman
2008, p. 123).

The transportation of prisoners has recently been highlighted as a
problem for prison agencies across Australia. The death of Mark
Holcroft, a minimum security inmate serving a short sentence
(Australian Broadcasting Commission 2010), suggests that transporta-
tion of prisoners to remote prisons causes huge problems for individual
prisoners, including restricted access to medication and basic hygiene on
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the journey. The widespread use of audio-visual technology has to some
extent reduced the need to transport prisoners to courts (see earlier
discussion of the other implications of the use of audio-visual in criminal
justice); however, the large number of movements of prisoners as a
managerial tool is a cause of concern. While location of prisoners near
to family and support networks is often used as a rationale to construct
prisons in regional areas of NSW, there is little evidence that once the
prisons are built local people occupy them. It is far more likely that
families must then make the trek to remote country towns with limited
transport and accommodation options. Since the RCIADC, the duty of
care owed by the Department towards inmates in its care has been clear
and the issues involved in transportation and movements of inmates
often involve breaches of basic human rights. Prisoners are well aware of
the “duty a care”, although as one prisoner said, “it doesn’t mean they do
care, though.”

The former Commissioner of Corrective Services made no apologies
for the use of movements as a disciplinary tool.

But the gang problem in gaol is under control, because we’ve got that
capability of movement. Some of these young people that are coming off
the street now, it’s the first time in their life where . . . they’ve been made
to do what someone else wants them to do. They have no say if we open
their cell door at 11 o’clock at night and say, “You’re moving from
Lithgow to Goulburn, because you’re going to get yourself into trouble
if you stay here any longer” (Masters 2005).

Lockdowns

In many NSW prisons, for at least half to 1 day per week or fortnight, the
prison is “locked down” to the outside world. Prisoners are locked in their
cells, visits are unavailable, programme/education participation is impossible
(although because lockdowns have been regularised in many gaols pro-
grammes are now structured to accommodate this). This also does not
prevent an additional lockdown for any number of other reasons (usually
staffing related) occurring on other days. As a management tool, lockdowns
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clearly enable savings on staffing to be made; however, they often provide a
further barrier to prisoners accessing services and programmes. Excessive
lockdowns are a well-known cause of prison tension and, in conjunction
with overcrowded conditions, may contribute to violence between prisoners.

5.5 Discipline, Resistance, Compliance
and Punishment

Any discussion of discipline and resistance in prisonmust take place within
the context of an examination of power. As a total institution (Sykes 1958),
the prison is inextricably bound by the ties of disciplinary power (Foucault
1977). The prison itself is emblematic of the exercise of power over
prisoners and each interaction with prison staff is imbued with this
potential. Of course, compliance is the norm; in the sense that most
prisoners realise the futility of outward resistance. As Crewe says, “the
prison is replete with symbolic reminders of institutional dominance and
the futility of resistance.” (Crewe 2009 Ch.4 p. 40) Nevertheless, resistance
does occur although perhaps in less overt ways in response to themore “soft
power”-oriented neoliberal prison (Crewe 2011).

And we do bad things in here. Everyday something bad happens, someone
who deserves it. That’s part of gaol. You know, you’ve got heroes, you’ve
got followers, people do anything for a shot (Chris).

There is a level of acceptance among prisoners and others about the
existence of violence and threatened violence in gaol. While some of the
prisoners in this study had not personally experienced it, the vast
majority demonstrated awareness of the potential and reality of violence,
whether because of the nature of the offence, their sexuality (John) or as
a “trophy” for younger prisoners (Chris). Prisoner taxonomy is also
demonstrated here – “heroes” and “followers” as well as a “just desserts”
type of attitude – “someone who deserves it”. This prisoner also high-
lights the prominence of drugs as the motivation for the “bad things”.
Further discussion of violence and a brief examination of some aspects of
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drug use take place in the next chapter in the context of interpersonal
relationships.

Disciplinary matters are almost exclusively dealt with internally.

In regards to a correctional centre offence, governors may choose to hear
and determine the charge or may refer the matter to the Visiting
Magistrate if they are satisfied that the offence is serious enough for
referral (clause 4, s. 16: Inmate discipline, CSNSW Operations
Procedures Manual).

In the vast majority of cases, the ‘delegated officer’ plays the part of
police officer plus judge, jury and executioner, in that they decide on the
charge, make a determination of guilt and innocence, decide on a
sentence (although this must be approved by the Governor) and carry
out the sentence. Interestingly, while penalties are listed in the Manual,
no list of correctional centre offences is provided.

Offences relating to drugs and mobile phones are given particularly
detailed treatment. Only governors can deal with mobile phone offences
and penalties can be up to 6 months’ withdrawal of privileges. In
relation to failing to supply urine sample or supplying a dirty urine,
withdrawal of privileges can apply for up to 6 months as opposed to 56
days for other offences as per s57 of the Crimes (Administration of
Sentences) Act NSW 1999.

Sotiri’s conclusion that the utilitarian discourse of CSNSW infanti-
lises the prisoner by recourse to phrases such as ‘good order’ instead of
punishment for infractions of rules reflects the change in the handling of
prison discipline over the past 20 years (Sotiri 2003, p. 269). Goulding
(2007, p. 68) notes the strategies of control used by prison officers
include control over information and control over access to families
(Goulding 2007, p. 69) (see Chap. 6). The loss of remissions as a
management tool in NSW has led to withdrawal of ‘privileges’ becoming
established as the alternative.

The internal disciplinary record of the prisoner is clearly a relevant
consideration for most of the processing undergone by the prisoner,
including the ultimate decision regarding parole. The consequences of
correctional charges can be ongoing; the State Parole Authority takes
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such matters very seriously when considering parole and disciplinary
matters can have a huge impact on decisions about classification and
placement.

In New South Wales, a governor or delegated officer is granted wide
discretion to decide whether a disciplinary infraction proceeds as a
minor or major offence. This discretion adds another layer of control
over the prisoner.

If a wide, but uncertain, range of conduct may fall within the scope of
such offences, the constant potential that disciplinary charges may be laid
provides a formidable and continuing means of control over prisoners
(Groves 2002, p. 27).

The breadth of the category of offences against ‘good order’ provides
almost limitless scope for the punishment of undesirable behaviour
(Groves 2002, p. 21). Liebling et al characterised two models of prison
officer work: the “rule following or compliance model and the negotia-
tion model actually delivered by most prison staff” (Liebling et al. 2001,
p. 477). The conflict between the two models, one favoured by prison
administrators and one actually practised by staff on the ground means
that realistic training in prisoner management is difficult.

One officer, he was pretty good, cause he knew what I was doing, I’m
not that kind of person you know. He said “Just for a warning, I’ll
give you a one week lock in.” But they have to put the paperwork in,
you know (Xu).

Therefore, an enormous amount of discretion exists on two levels –
whether behaviour can be characterised as an infraction and whether to
deal with the matter internally by way of disciplinary charge or other
sanction or, in some cases, through normal criminal justice processes.
There has been a notable recent expansion in both the existence and the
exercise of the discretion to deal with matters internally, reflected by the
dramatic decrease of legal representation by the Prisoners Legal Service
in internal disciplinary matters.
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You just put your hand up, cos you get found guilty anyway, so why
delay the punishment for another couple of days, just get it over with
(Chris).

This prisoner expressed a common view among interviewees in this
study that internal disciplinary processes were a foregone conclusion;
that is, once accused of an offence, prisoners were invariably convicted
and punished without attention to the need for procedural justice. In
support of this contention, the NSW Ombudsman commented in the
2008 Annual Report, “The inmate disciplinary system does not seem to
provide an appropriate/reasonable safe level of procedural fairness.” The
lack of “clear and sufficient rules and procedures . . . hampers any later
examination of the procedures followed or the reasonableness of the
outcome” (Office of the NSW Ombudsman 2008, p. 99). Not only is
this cause for concern for abstract notions of justice, such denial of
natural justice has the effect of further alienating the prisoner. When
assessments of behaviour in custody are so important in determining the
release date of the prisoner, it would seem important to highlight the
legitimacy of the process.

One prisoner, clearly well behaved and trusted, expressed the view
that good behaviour was not necessarily rewarded, particularly where
parole eligibility is concerned.

Interviewer: “So there isn’t a direct connection between doing the right
thing and being treated well?” Prisoner “Yeah, because I’ve seen like some
of my friends, they very good friends we’ve known each other for 3 or 4
years already. They’ve done 18–19 years and they’ve been doing what I’ve
been doing and uh, they just couldn’t get parole” (Yan).

The absence of a relationship between the type of offence and the
relevance of custodial behaviour to the gaining of the ‘holy grail’ of
progression through the system is evident in the case of sex offenders
who are generally well behaved in custody but may be kept in consider-
ably more restrictive conditions than other types of offenders because of
fears of a public backlash.
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But then again, you have to look at the screws. What power have they got?
If a bloke comes out and bops a screw what are you going to do? What
punishment are you going to take his television off him and put him in
segro for 6 months? That’s all they can do. But then again that doesn’t
happen as frequently as it used to, even though they say there’s a lot of
assaults in gaol. It’s usually prisoner on prisoner . . . there’s always the
potential of that. Always (Brian).

This prisoner had suffered through the particularly violent regime at
Grafton in the early 1970s and so was somewhat contemptuous of the
non (physically) violent nature of modern penal sanctions. He high-
lighted the changes in prisoner culture brought by increasing numbers of
drug-addicted and mentally ill prisoners and expressed some degree of
sympathy for prison officers for having to deal with more difficult
prisoners with less access to direct physical means. This was despite his
own personal experiences of violence under the pre-Nagle regime in
NSW. This “diminishment of pure authority” (Crewe 2007, p. 12)
brought about in part by improvements to conditions and structures
of accountability leaves intact other structures of authority, such as the
new psycho-power wielded by psychologists and prison officers through
case management.

I’m not raising hell now. I just sit back and a watch what goes on and roll
with the punches and I don’t think anyone knows me name out here. I’ve
done the hard yards (Brian).

Due to the design of the research, most of the prisoners interviewed had
served a number of years of their sentence already. Most had, in the
parlance of the prison officer, ‘settled down’ and were focused on dealing
with the need to get out at their EPRD (‘earliest possible release date’)
except for the sex offenders who were mostly remarkably accepting of the
fact that they were unlikely to be released at their EPRD due to non-
completion of programmes. Thus the level of overt resistance demon-
strated by these men appeared to be minimal.

Liebling’s statement: “the mission to eliminate residual resistance and
secure a new mode of compliance has been the largely undocumented
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penal project of the past decade or so” (Liebling in Crewe 2007, p. 256)
rings true for NSW, where themes of security and control have domi-
nated (e.g., the obsession with escape rates). In NSW, with its brutal
correctional history, physical punishment has largely been displaced
post-Nagle by power operating “in ways that are insidious, intangible,
opaque and highly effective” (Crewe 2007, p. 256). The project of self-
governance, which accompanied the increase in managerial-type think-
ing, responsibilises the prisoner and creates an environment, which
masks the exercise of institutional power. Again, Crewe’s conception
of “soft power” (Crewe 2011), while evident in the practice of CSNSW,
coexists with elements of the old regime in NSW prisons

Basically I’m on protection because if I’m not I might get killed by certain
Corrective Services Officers (William).

This prisoner appeared to be genuinely fearful for his life, as he had been
victimised by staff due to other reporting of his situation in a published
work. He was insistent on his non-identification and the highly idiosyn-
cratic circumstances of his offence make it necessary to change some of
the details of his account. Kept in strict protection, he was waging a
paper war with the Department as well as other agencies involved in his
prosecution and conviction. Highly educated and intelligent, he was
anomalous in the prison environment although adopting a well-known
stance of oppositional behaviour. On an everyday level, resistance can be
demonstrated by the smallest action. For this prisoner, it was demon-
strated by constant engagement in legal proceedings and complaints
against the Department. He had been successful in forcing the
Department to provide him with certain resources and felt that his
activities had put his life in danger.

A particularly common type of resistance was demonstrated by one
prisoner (Kevin), who, while compliant and indeed a valued worker with
high-level skills, planned to refuse to engage in a therapeutic pro-
gramme, even with the high probability of parole refusal or at least
delay. His frustration and anger at the refusal of the system to recognise
the significant gains he had made was palpable. The need for him to gain
work release to provide the material conditions, which he highlighted as
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vital for his successful reintegration, conflicted with the rigid application
of policy. In this prisoner’s case, exceedingly positive case notes and the
support of the prison was insufficient to overcome SORC’s concerns,
and provides an example of the type of centralised control exercised over
certain categories of prisoner.

Crewe (2007, p. 256, 2009, pp. 35–75) in offering a typology of
prisoner adaptation to “mechanisms of penal power” describes the
different types of compliant prisoner – committed, instrumental,
detached and strategic. Elements of each were detected in many of
the prisoners interviewed who mostly demonstrated an attitude of
resigned compliance. As Crewe observes, “compliance did not gen-
erate stigma if it could be seen as self-serving rather than passive and
acquiescent” (Crewe 2007, p. 273). As Carrabine points out, “the
everyday resistances of prisoners . . . constitutes a continuum so that
when a riot does happen this should not be regarded as an aberrant
event” (Carrabine 2005, p. 907). For Carrabine, the question is not
why riots happen in prisons but why do they not occur more
frequently.

Punishment – Segro and Removal of Privileges

While in the modern prison outright brutality may be rare, prisoners still
spoke of the effect as physically assaultive. Images of the prison as a
“cage” from which the prisoner emerges “to attack the first thing it sees”
reflect the ongoing negative impact on the community of the effect of
imprisonment.

Now if you lock an animal in the cage and you beat it with a stick, when
you let that cage door open the animal’s going to attack the first thing it
sees. And that’s basically what happens in gaol (Mario).

Although the truism repeated in Nagle, derived from Sir Alexander
Paterson, an early UK prison reformer, that prison is as, not for punish-
ment, is common in the discourse of those working in the system, it
seems to have passed the prisoners by. The disavowal of imprisonment as
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punishment at all is evident from the language of the Department – the
word simply does not exist in their recent official records. This arguably
adds another dimension to the “Alice in Wonderland-like” situation of
the modern prison – if prison is not for punishment then there is no
legitimacy in prisoners feeling punished. The multiple dimensions of the
interpersonal aspects of imprisonment (more than one prisoner spoke of
prison staff metaphorically “beating them with a stick”) must surely
constitute “extra” punishment. As demonstrated in the discussion of
movements, many prisoners interpreted the outwardly morally neutral
processes of correctional managerialism as punishment.

In addition, the time-honoured use of segregation continues in the
modern prison.

Interviewer: “So do they still use segro as much?” Prisoner: “Here? Oh of
course, for any reason whatsoever. You yell and you scream and call them
arseholes and stuff like that. They only tolerate it for so long and they go
bang, crash- segro” (Dave).

Segregation, while expressed to be for the good order of the prison, is clearly
punitive. Sotiri makes the point that the ‘good order’ rationale is infantilising
and inconsistent with other currents of responsibilisation dominant within
CSNSW (Sotiri 2003). Removing prison punishments from the normal
arena of criminal justice, the courts deprive prisoners of the protections of
the presumption of innocence as well as the other procedural and evidentiary
safeguards of the criminal trial. Prison management are judge, jury and
executioner as well as informant, police and victim.

As a management tool within prison, punishment becomes about
removing the things that prisoners value (Crewe 2009, p. 16).
Improvements in physical conditions can allow staff to manipulate prison-
ers with the threat of removing the small but important things in a
prisoner’s environment. The world shrinks for prisoners and the existence
of small comforts acquire a heightened importance. For example, small
electronic cooking devices such as rice cookers and toastie makers are
highly valued and withdrawal of these items can be used to control prisoner
behaviour. Other sanctions feared by prisoners include withdrawal of visits,
and lack of progression in classification.
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If you be cheeky, they cut off your phone calls (Chris).

This is a more severe punishment than it sounds; in country prisons the
telephone is often the only connection with the outside world (see Chap. 6).
Just being “cheeky” implies that low-level dissent can have serious conse-
quences for the prisoner. As one of Crewe’s interviewees said, “the prison
system will only give you stuff which they can take away from you” (Crewe
2009, p. 16). Thus, access to material benefits becomes a coercive mechan-
ism in the absence of other tools such as remissions.

5.6 Special Regimes

At the same time that physical conditions in NSW prisons have gen-
erally improved, special categories of prisoner are kept in extreme con-
ditions such as Supermax at Goulbourn. These regimes hold a meaning
and importance to the maintenance of the carceral state in NSW beyond
the numbers of prisoners contained therein. Their symbolic value serves
to legitimise the imposition of extreme conditions of incarceration and
serve as a handy disciplinary tool in the absence of positive incentives
such as remissions. In this regard, Crewe points out “the need to evaluate
modes of order across prison estates” (2009, p. 6), as the existence of
harsher regimes in other parts of the prison system provides a powerful
mode of control.

AA, -‘Public Interest Inmates’ Reg. Cl. 277(1) (e)
(OPM 18.1.)

Keeping Crewe’s point in mind, the creation of a special category AA
(special risk to national security) may not have had an impact in terms of
numbers, but it is arguable that the very existence of such a category
legitimises the creation of conditions which may not comply with
human rights standards and can create an atmosphere in which further
incursions into prisoners human rights occur in other areas of the prison.
A recent feature of the way prisoners convicted of serious violent offences
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are managed is the creation of special categories of inmates whose cases
are of such interest as to require extreme care and caution in decision
making.7 Clearly, such factors as sentence length and risk assessment are
one way of identifying this group (although it is questionable whether
long sentences means greater risk of recidivism). The possibility of
adverse political or media reaction is perceived to be the foremost
consideration in relation to these groups. The Commissioner can desig-
nate an inmate high security or extreme high security if of the opinion
that they constitute a danger to other people or are a threat to the good
order of the gaol.

“Even in Goulburn and that you know there wasn’t any stabbings or
nothing down there.” Interviewer: “Really, do you think that’s because
there’s a lot of security now?” Prisoner: “Yeah and also the fear of the
Supermax” (Dennis).

The maintenance of regimes of extreme deprivation has useful conse-
quences for discipline outside the containment of the individuals held
within, as a powerful metaphor of control throughout the rest of the
prison system. The use of the threat of extreme punishment as deter-
rence is common. Despite evidence that conditions are detrimental to
mental health (Arrigo and Bullock 2008), the use of isolation persists.

“Um, the isolation . . . is exhausting.” Interviewer: “That’s an interest-
ing way to describe it . . . exhausting. ‘Cause you’re with yourself all the
time?’” Prisoner: “You don’t know what’s going on around you so
you’re constantly battling with yourself trying to describe what it
might be or might not be . . . but it’s . . . exhausting, because I don’t
care how tough you are or how you want to portray yourself being a
hard person, you still need that contact verbally or whatever . . .when
you don’t know what’s going on around you and you’ve got no
control, even more so, it is exhausting cause it’s a constant battle to

7 It must be acknowledged that the HRMU is merely the most recent manifestation in NSW of a
long tradition of isolation of certain prisoners – other examples are Graftons’s “intractable” section
and Katingal.
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try and reassure yourself . . .But I think I have lost some feelings
toward other people” (Chris.)

In trying to explain the effect of Supermax on him, this prisoner spoke of
an internal battle with himself, a daily, exhausting struggle. Even as a
‘hard man’ in prison, a long-term prisoner with a serious record of
violent offences, he expressed the anguish of having no contact whatso-
ever with the outside world and very limited contact with other prison-
ers. He expressed concern about the long-term effect of the loss of
feelings for other people, particularly in relation to his children whom
he had discouraged from visiting him. His vision of life on the outside
was quite isolated and solitary, and he feared that he had lost his ability
to communicate with “normal people.”

While prisoners in Goulburn’s HRMU had already been kept in
segregation-type conditions without the normal review processes operat-
ing, this practice has now been institutionalised by the 2009 amend-
ments to the Crimes (Administration of Sentences) Act 1999 NSW, s78a
(5) which allows the Commissioner (retrospectively) to ‘separate’
inmates, without the use of a segregation direction, resulting in the
effective segregation of certain groups of prisoners without the type of
scrutiny and review required when a segregation direction is made
(NSW Ombudsman 2010, p. 908)

Protective Custody

The truism in NSW is that there are so many prisoners on protection
that it has become the new “main”, protection now becoming the norm.
This has necessitated the formation of different levels of protection, as
one inmate said, “protection from the protection.”

You know in gaol when you’re on protection people start passing on
rumours and that, because I know what I did was bad definitely, no doubt
about it. But it wasn’t like that kind of crime, some crime that everybody
hates (Xu).

The “crime that everybody hates” is clearly child sexual assault, as ever,
these prisoners are at the bottom of any prison hierarchy. The assumption
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that prisoners are on protection because they are ‘rock spiders’ pervaded
many of the interviews and caused a great deal of angst for those on
protection whose crime was not related to child sexual assault.

Protective custody may not be a matter of choice for some prison-
ers, as the Commissioner may place a prisoner in protective custody
pursuant to s11 for their own protection. A prisoner can also request
placement in a protected area. There are different levels of ‘protec-
tion’, limited association or complete non-association. Very high
numbers of prisoners are on protection (for sex offenders it is almost
an automatic process) and entire prisons are now virtually protection
prisons. “21% were held in isolation from all other inmates (non
association) or some other inmates (limited association)” (SORC
Annual Report 2004, p. 10).

“They reintegrate a lot of the protection back into the main . . . (but) a lot
of the time someone finds out and, you know and the blokes go again”
(back on protection) (Dennis).

This prisoner, as a long-term drug user, had never been in protection
and exhibited the usual distaste for the subjects of protection. Entering
protection is a double-edged sword. Once a prisoner has been on
protection, it is unlikely that they will ever go out into the ‘main’
(although ‘mainstreaming’ is attempted from time to time). The stigma
attached to protection is still strong despite the large numbers and
associated with reviled prisoners such as child sex offenders and infor-
mers (see next chapter on concerns of prisoners in programmes).

Protection often precludes a prisoner from being classified to a parti-
cular prison, undertake a particular programme or access education
resources. Nowadays, paradoxically, the opposite situation sometimes
prevails, that is, programmes are provided for protection prisoners but
not for those in the “main.” Interestingly, the conditions for non-
association prisoners are often indistinguishable from those of prisoners
placed on punitive segregation (although segregation is not meant to be
punitive, being for the “good order of the prison,” there are clearly
strong punitive elements to solitary confinement).
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5.7 Case Management, Throughcare
and SORC

This section is concerned with the conflict between the official discourse
of the Department and the experience of prisoners in relation to the
overall management of their sentence. While the philosophy of case
management and Throughcare pervades the official reporting of the
Department, prisoners were almost universally scornful of their practical
application. At the root of many problems is the obvious conflict
between the disciplinary functions of CSNSW staff and the social
work values exemplified in Throughcare and case management.
Chapter 6 continues the discussion of relationships between staff and
prisoners through the lens of relatedness.

Case Management and Throughcare

The slim volume that constitutes the case management manual, as
opposed to that covering the more administrative and disciplinary
aspects of the management of prisoners, gives little clue as to how prison
officers and prisoners are to reconcile the contradictions inherent in the
role.

Here’s one for you – I don’t even know who my case officer is! And I’ve
had two case officers in the past 2-3 months (Mick).

“As soon as practicable” a case plan is to be developed for each sentenced
inmate and reviewed every 6 months. This plan is to consider a range of
matters, including the sentencing remarks of the judge (clause 5-12).
This implies that the sentencing remarks of the judge are to be available
on the case file of each prisoner. As noted earlier, sentencing remarks are
the “non-numerical” part of the sentence which represent, among other
things, a communication with the offender and the community and
which provides a kind of checklist for the Parole Authority when the
prisoner reaches eligibility for parole.
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Relationships between prison officers and prisoners (canvassed again
briefly in the next chapter) are problematic for most prisoners who were
unlikely to view them as sources of assistance.

I don’t really like talking to them . . .Because you don’t know what they’re
saying (Mick).

The theme of trust between prisoner and prison officer is clearly relevant
here. Prisoners know that information will not be treated confidentially
and many are therefore reluctant to discuss personal information.

“She who must be obeyed” was my case officer, a two striper. I overheard
her, very early in the piece, go . . . “ You maggots”, I’m going to go up and
talk to her about my innermost secrets, aren’t I? (Leslie).

As well as demonstrating contempt and disgust for prisoners in her
comments, the disciplinary nature of the relationship is emphasised by
the reference to “she who must be obeyed.” On two levels then, this
prisoner clearly perceived the futility of taking case management ser-
iously, particularly as a member of a particularly reviled offender group.

Yeah, one minute they’re trying to be your best friend and talk to you and
counsel you the next minute they’re bashing you or writing you up for
some trivial little thing. Before it was us and them and that’s how I
preferred it (Mick).

The “old timer” attitude to staff/prisoner relationships was echoed in
many of the interviews, particularly from those prisoners with long
imprisonment histories. The preference for clear and well-guarded
boundaries between prisoner and prison officer was also related to
prisoners who need to “know where they stand” and be given clear
and definite information about their imprisonment. “If Corrective
Services is viewed as an implementer of punishment then throughcare
is easily construed as an extension of punishment in the community
rather than the extension of care” (Sotiri 2003, p. 321).
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The difficulty in reconciling the rhetoric of case management and
Throughcare with the reality of the holding of direct disciplinary power by
the same functionaries is rarely addressed (Sotiri 2003, p. 379). Prisoners,
however, are all too aware of the incongruity of the situation; “inmates were
defined and define themselves as being in opposition to correctional officers
and/or even the justice system itself” (Grunseit et al 2008, p. 7).

Um they’ve got this thing called case management which is a load of
shit. . . .Case management is when an officer sits down with you and he
asks you if you have any welfare issues. . . .They want to know the ins and
outs of a rat’s arsehole . . .No, I don’t tell them jackshit. I tell them what
they think they need to hear (Jack).

Case management is derived from basic social work principles and
purports to provide a holistic approach to the management of prisoners
by expanding the role of the prison officer to a quasi-welfare role.
Leaving aside the issue of the holding of direct disciplinary power by
prison officers, it is unlikely that the level of training and the very basic
support provided by the procedures manual would result in a workforce
skilled in case management except on the most basic level. The 1999
research report prepared by ICAC indicates that, “it is at the point of
service delivery, the case officer- inmate interface where case manage-
ment stands or falls” (ICAC 1999, p. 64). Officers themselves felt ill
equipped to carry out the requirements of case management, and there
was abundant evidence that it was implemented only in the most
minimal and administrative way.

He came up to me – he was an Islander fella. He goes “I’m your case
officer. Any problems? Nah?” that’s it! (Mick).

Most of the comments from the prisoners in the study, all of whom had
served at least 3 years, indicated that case management was, at best, given
lip service by the majority of Corrective Services staff.

“And that’s with the case management . . . the friendlier the officers, the
more relaxed an inmate fells with ‘em.” Interviewer: “So a lot of the time
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its information gathering from the officers point of view?” Prisoner: “Yeah
and they use it for sure” (Dennis).

This inmate saw case management as intelligence gathering for officers
to get information with which they could better manipulate inmates,
rather than a process which could help him. Sotiri points out that, in a
Foucaultian way, “supervision in CSNSW frequently involves examina-
tion of all aspects of prisoner life.” She notes that:

reports by officers often involve psychological evaluations of the prisoners
they are managing . . . easily clouded by the primary and frequently antag-
onistic relationship which exists between prisoner and officer” (Sotiri
2003, p. 379).

Again, Crewe’s conception of “soft power” is apposite to explain the use
of the “power of the pen” through the soft mechanism of case manage-
ment. The fact that many prisoners see this for what it is but are forced
to play the game adds to the “imaginary” aspects of imprisonment
(Carlen 2008). By purporting to provide a system of caring, social
work-oriented management, CSNSW can ignore the disciplinary mean-
ing imbued in each interaction. It would be most interesting to see
whether staff have the same attitude as prisoners, Carlen’s experience in a
NSW prison, upon which she based her conception of “imaginary
penalities,” indicates that it is most likely that staff privately acknowl-
edge the shortcomings of case management but are forced to pretend
that it works.

SORC

The Serious Offenders Review Council is an independent statutory
authority, created by the Crimes (Administration of Sentences) Act 1999
to advise on the security classification, placement and case management
of inmates classed as Serious Offenders. The Council also advises the
Parole Authority concerning the release of Serious Offenders and pro-
vides reports about these offenders to the Supreme Court and the
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Minister for Justice. SORC is made up of judicial members, officers of
Corrective Services and representatives of the community. The number of
SORC inmates (broadly speaking, those prisoners with an EPRDof at least
12 years) constituted about 7 per cent of the total prison population in
2004 (SORC Annual Report 2004, p. 1) has risen from 662 in 2006 to
671 in 2007. The NSW Law Reform Commission in the 1996 report on
Sentencing recommended a review of the functions of the Council to assess
whether any duplication of services exists (NSWLRC 1996). In 2005
amendments to the Crimes (Administration of Sentences) Act inserted ss3
to s135, in effect preventing the Parole Authority from making a parole
order against the recommendation of SORC. It is instructive that in the
former Commissioner’s words, “The system in NSW now has a Serious
Offenders Review Committee in place to ensure that the most serious
offenders aren’t moved through the classification system too quickly” (emphasis
added) (Woodham 2005, p. 59).

I saw SORC a week ago for the third time in 15 years. Um I’ve got plans for
when I get out, for work, education everything like that . . .The only two
questions they asked me – were “do you consider yourself a dangerous
person” and I pride myself on being fairly honest in most cases I said “In
some circumstances yes, I am dangerous . . . .” The second question was
“Are you are trustworthy person within the system?” “How can you answer
that . . . ? I said no and I shot myself in the foot and now I’m knocked back
for another 12 months.” Interviewer: “Do you go back and be honest
again with SORC?” Prisoner “Yeah of course I would. That’s the only
thing I’ve got left” (Chris – still an EHR prisoner after 15 years).

The contrary, self-defeating nature of this prisoner’s behaviour only makes
sense when viewed through the lens of resistance to unfettered power.
Having been rendered powerless not only through incarceration but also
through extended placement in HRMU, this prisoner felt that his honour
and his honesty was, literally, all he had left. Although he spoke of his
hopes for reduction in classification, he was not about to compromise his
strict moral code for this. Having already experienced the worst that
CSNSW has to offer, he could not be coerced in this way. He reserved
his most contemptuous comments for the SORC, seeing them as wanting
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and encouraging prisoners to lie and obfuscate to achieve their ends, rather
than accepting and appreciating his honesty about his character. Indeed,
given the lack of any rehabilitative services experienced by this inmate, it is
not surprising that he saw himself in this way.

A recent change in practice saw SORC recognising what prisoners
already knew – that the requirement to review each serious offender
every 6 months was not being achieved. It must be said that, while
most prisoners who had dealings with SORC saw their intervention as
more of a hurdle to be jumped rather than helpful sentence manage-
ment, there was one prisoner who was appreciative of their interven-
tion and appeared to have benefited from their support in terms of
access to education and timely access to the therapeutic programme
specific to his offence. (Andrew) He may have been unusual because of
several features particular to his case and his experience was not really
replicated.

I’ve asked the SORC Board, for arguments sake, “where’s my pathway?
(They say) “Pathways, pathways no, no, no, we’re not having pathways!
(Leslie).

Several SORC prisoners mentioned “pathways” indicating that this
terminology had been used to describe their progress through the prison
system. This prisoner indicated that the jargon had changed, that SORC
no longer conceived of the sentence in this way, and that he was given no
information about what to expect in its place. It is difficult to assess the
impact and effect of the workings of SORC. Their meetings are closed
and they do not provide feedback to prisoners about the reasons for their
decisions. It appears to many working in the system that their role is
superficial and perfunctory, that they do not work with the prisoner
early enough to achieve a case plan. Prisoners are often dismissive and
disappointed that the Council does not perform more of a sentence
management role.

So you know and what annoys me is you’ve got these big wigs sitting in
Sydney that don’t deal with you every day (Ken).
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This prisoner has the support of the gaol to progress to work release,
however, SORC now want him to do a programme which will preclude
him from working, move him from the gaol in which he has a trusted
position and probably intrude into his parole period. Despite his reason-
able and intelligent demeanour, he plans to refuse to participate and is
resigned to serving most of his parole in custody rather than risk what he
sees as his hard-won position in his current prison.

They created this body to say we can focus on long termers . . . but they haven’t
shared a single thing of my pathway . . . I don’t even know if I’ve got one . . . at
the beginning . . . they said –we’re going to create a pathway for you . . . I never
heard anything (John has served 13 years out of a 14 year non parole period.)

The ability to provide adverse reports to the Parole Authority and intervene
in classification decisions is usually seen as a negative by prisoners. The fact
that SORC generally would not meet with the inmate until the last 4 years
of the sentence and yet have input, which is neither reviewable nor even
available to the prisoner, can only add to this mistrust. A press release from
the then Attorney General John Hatzistergos, which stated that three-
quarters of serious offenders failed to get parole, must cause some concern
as to their efficacy in assisting prisoners and the prisons to prepare serious
offenders for release at the EPRD (Attorney General’s Department of
NSW 2008). The NSW Ombudsman reflects the concerns of the serious
offenders interviewed for this study. “In our view the current arrangements
(for classification and case management of serious offenders) do not
provide adequate independence and transparency in the decision making
about these offenders.” The Office urges a more ‘transparent’ system
including the provision of reasons for decisions to inmates (NSW
Ombudsman 2009/2010, p. 99).

5.8 Individualisation and the Responsible
Prisoner

The frustrating combination of responsibilisation and powerlessness
often results in an attitude of resentful compliance. The “get in the
driving seat” comment mentioned by numerous prisoners exemplifies
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the type of correctional discourse which creates the “hall of mirrors”
discussed in Chap. 7.

You’ve got no say, you’ve got no control. There’s an old saying in here –
the pen is mightier than anything in the world, “cause one strike of the
pen determines your future” (Chris).
Again, this comment reflects the fact that every interaction is heavy

with meaning, and prisoners know that they can be “written up” at any
time (Crewe, p. 200)
Abuses tend to occur not through hard means, in flagrant violation of

the prison’s rules, but through softer methods, within its bureaucratic
folds. At their most damaging, they involve the tarnishing or neglect of
prisoner reports – being “written off” on file (Crewe 2011, p. 465).
In common with the experiences of the prisoners in the research for this

book, Crew’s interviewee’s highlighted the insidious, hidden but quietly
hegemonic “power of the pen,” and the dominance of this mode of
governance over more relationship-oriented personalised handling of pris-
oner management and interaction. He touches on an important dimen-
sion of this manifestation of “soft power,” that it lacks personal
embodiment and operates at a distance (Crewe 2011, p. 465). The
absence of relational content and the depersonalising nature of these
processes further disconnects the relationship of the prisoner with the
mechanics of doing the sentence. “Paperwork” was clearly seen by prison-
ers as a weapon to be used against them: one negative comment or the
absence of a crucial report having the potential to delay progression
through the system and ultimately parole.

The Responsible Prisoner

I’ve been in custody since I was 16 and a half. But you know there’s no
excuses for me about my history, that’s my, you know, that’s my doing.
Youth and Community wasn’t, that was family but my gaol history is my,
my doing so I’ve got no one to blame you know, no fingers to point and I
never do (Dennis).

This is not to say that prisoners do not want to be responsible for their
contribution to their situation; however, a sense of lack of control over
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the progression of their sentence pervades the interviews. This prisoner,
a long-term heroin addict, reflected the philosophy of self-responsibility
often held by those who have participated in drug treatment. While he
demonstrated a resigned compliance, he cannot be said to be one of
Crewe’s “enthusiasts” (Crewe 2009, p. 8), perhaps displaying more of a
pragmatic attitude to the need to comply (Crewe, p. 17).

In what John Pratt calls the “new model of governance”:

the official version of the prisoner’s progress through the penal system is,
within certain clear constraints, a matter for them to decide, by making
the appropriate choices from the assortment of possibilities the prisoners
are thus to determine their own progress through the institution (Pratt
2005, p. 86).

When viewed retrospectively by Parole Boards, sentences are often seen
in the ideal as an upward journey of progression through which the
prisoner is expected to participate in available programmes, attend
whatever services were recommended according to the sentencing
remarks of the judge and generally prepare themselves for release in a
series of logical steps. The assumption is often that the prisoner is a free
agent and non-performance of any of these things is their fault, ignoring
the fact that resistance is an integral part of the discipline and power
exercised within the prison (Carlton 2007), as well as the practical
barriers prisoners face in accessing programmes and services.

I’ve played the game their way; I haven’t got a single charge. You know,
I’m not a drug addict so therefore I don’t have that major little fault,
which is a big one . . . they can use it later and nail you and not give you
parole or anything . . . I pay attention to everything I do, you know
(Steve).

By internalising the disciplinary nature of everyday practices within the
prison, the long-term prisoners expressed the need to attend to all
aspects of their behaviour, often as much to attend to their position
within the gaol vis-à-vis other inmates as to complying with the author-
ity of the gaol.
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As Crewe expresses it:

Power operates to a large degree “at-a distance”, anonymously, and with-
out the need for direct staff intervention. It works through psychological
as much as physical means, via self-interest and self-regulation. It is less
directly coercive or authoritarian than in the past, and in many ways it
operates more lightly. However, it grips tightly, constrains effectively and
is highly intrusive. (Crewe 2011, p. 456)

The high degree of self-regulation, “paying attention to everything I do”,
can be perceived as “playing” the system and draw negative attention to
the prisoner. Most of those taking this stance, though, usually the more
intellectually and socially adept prisoners, were able to successfully
navigate the correctional landscape. For the vast majority of prisoners,
however, this degree of self-awareness and self-control is beyond them.

5.9 Conclusion

This chapter attempts to illustrate some of the taken-for granted “cor-
rectional incidents” that are a part of the daily experience of prisoners.
The official imperative of efficient management in a context of expand-
ing numbers often leads to undesirable outcomes as far as the prisoner’s
progression through the prison system is concerned. The tendency to
responsibilise the prisoner while failing to attend to the structural
difficulties inherent in the serving of a sentence (Sotiri 2003, p. 238)
contributes to the creation and perpetration of “risky systems”, which
rather than serving the Department’s stated goal of reducing recidivism
(however difficult that may be) perpetuates the negative aspects of
imprisonment and hinders the transition back to the community.

Movements, whether dictated purely by security and managerial con-
cerns or punitive motives, as many prisoners believe, provide extreme
disruption unless part of a rehabilitative pathway. Classification, for
many prisoners, is an ironclad barrier to the progression through the levels
of security to the Holy Grail of minimum. For some categories of prisoner,
such matters as behaviour in custody and willingness to rehabilitate are
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irrelevant compared to political considerations and the need to avoid
undesirable publicity. Disciplinary practices and the application of rules
are uncertain and often arbitrary. The strength of the official rhetoric of
case management and Throughcare is matched by the equally vehement
disavowal of its relevance to the prisoners in this study. A similar attitude
prevailed to SORC. While this study did not address prisoner attitudes to
the Parole Authority and to parole supervision, there was a general attitude
of mistrust and apprehension about parole.

All of the “correctional processes” referred to in this chapter have an
impact on the accessibility of programmes and services. While official
pronouncements centre on the taking of responsibility by prisoners, in fact
programmes and services will often be provided according to another set
of often-conflicting, ever-changing priorities altogether. Changes in policy
and implementation appear to be a constant in CSNSW (Sotiri 2003,
p. 355). In addition to the micro processes affecting individual prisoners,
changes on a macro level may well reflect current best practice, but clearly
have a tremendous impact on the individual prisoner’s ability to perform
the obligations for which he will be accountable when seeking parole.
Examples include moving programmes from the beginning to the end of
the sentence, or changing the focus from treatment inside prison to the
community.8 For no longer is parole conceived as an entitlement but as a
privilege to be earned by participating in programmes that are viewed as a
magic bullet for reducing the risk of recidivism. The creation and main-
tenance of “risky systems” inside the gaol, rather than facilitating goals of
rehabilitation and re-entry in prisoners, often merely continues the process
of re-incarceration. The next chapter will continue developing some of
these themes through the framework of prisoners’ experience.

8 Except for high-risk sex offenders for whom, contrary to the ‘what works’ evidence, treatment is
only available in custody.
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6
Relational Aspects of Imprisonment

6.1 Introduction

And people ask me when I come in here, you know outsiders, Are you
scared? And I go “No, I just get really sad, actually. I’m not scared of any
of you in here, really, I’m more sad.” That’s what . . . it just saddens me
that it’s a wasted life (Jason).

The “waste” of personal resources which results from a term of impri-
sonment was often related by the prisoners to the absence of opportu-
nities to have authentic relationships with other people. The presence of
intense emotions in the interviews with prisoners (Liebling et al. 1999,
p. 158) was often related to this feeling of loss of connectedness. Certain
commonalities of experience were prominent, for example, despite the
fact that this book focused more on the experience of sentencing and
custody, the open narrative format of the interviews allowed prisoners to
focus on what was important to them, and inevitably they wanted to talk
about life outside prison, speaking unprompted about their families and
loved ones. The previous chapter outlined some of the “correctional
incidents” that constitute the managerial apparatus of the prison system

© The Author(s) 2016
M. Hall, The Lived Sentence, Palgrave Studies in Prisons
and Penology, DOI 10.1007/978-3-319-45038-4_6

169



and the effect these can have on the performance of the sentence. This
chapter will provide a different lens to some of the most prominent
themes raised by the prisoners. In describing aspects of everyday life in
prison, the book relies upon the long tradition of prison research
exemplified by the work of Sykes (1958) and, more recently, Liebling
(2004) Crewe (2009) and Drake (2012).

Highlighting the way that prisoners relate to others reflects the
priority given to issues of relatedness in the interviews. Elements of
personhood such as sexuality and ethnicity fit within this framework as
added factors in the negotiation of the prisoner with the sentence. The
omnipresence of power relationships based on the idea that, as a total
institution, all relationships within the prison are predicated on power,
colours the interviews. As the focus of this book is on relating the lived
sentence with the legal sentence which precedes it temporally, the
categorisations in this chapter reflect the importance placed by prisoners
on issues of relatedness. Perhaps it was to get away from the reality of
power that prisoners often chose to focus on relationships characterised
by the absence of these considerations. Prisoners often expressed their
relief to be speaking to someone with no agenda. “I can let my guard
down,” “I pay attention to everything I do.”

The constraints on interpersonal relationships form a considerable
part of the pains of modern imprisonment and a significant barrier to
the eventual re-integration of the prisoner into the community. The
relevance of these issues to the overall argument of this book is that, to
fully implement the aims of sentencing, the subjective experiences of
prisoners must be addressed. Without an adequate understanding of the
perceptions of prisoners of the experience of sentencing and imprison-
ment, systems and processes continue to perpetuate the kind of risky
(Halsey 2006) and imaginary (Carlen 2008) features which may pre-
clude proper reintegration or re-entry from prison into the community.
The methods used by correctional management to control the tide of
humanity coming into its prisons, as considered in the last chapter, begs
the question of the effects of these processes on the relational aspects of
imprisonment which are evidently so important to prisoners.

Criminal justice in NSW has come increasingly to exclude the sub-
ject. The complicated nature of legal proceedings and the secretive
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nature of correctional authorities in NSW combine to produce a pecu-
liar disengagement with the prisoner about the sentence as a thing to be
performed and endured. This performance aspect becomes important
when approaching parole and the disengagement becomes apparent and
is generally blamed on the prisoner.

The lack of respect and control felt by prisoners in the course of the
processing and sorting outlined in the last chapter resonated through their
accounts and informed many of their attitudes to their sentence. Halsey
notes, “the disconnect between what is asked of young men in custody as
against what is required of them when returning to the wider community”
(Halsey 2006, p. 1210). Most prisoners are well aware of how ill equipped
they will be when entering the community, prison having trained them
for an altogether different life than will be expected of them outside. The
way they relate to each other, to prison staff and to their families and
friends has a determinative impact on the performance of the sentence and
their success in remaining out of prison when released.

As an attempt to reflect some of the commonly expressed concerns of
prisoners, this chapter, by necessity, includes a somewhat mixed bag of
themes and issues, organised through the lens of prisoner relationships with
other prisoners, with prison staff and with families. Each of the areas briefly
analysed is deserving of a research project of their own, the dearth of
research in Australia into the effect of the drug trade in prison, sexuality
in prison, and ethnicity in prisons was another factor in the decision to
present these findings. It is acknowledged, however, that such brief treat-
ment can only identify potential areas for further enquiry and Australia
awaits the type of intensive prison research currently undertaken in the UK.

6.2 The Relational Aspects of Life in Prison –

Conceptions of Prison as “Community”

An examination of the interpersonal concerns of prisoners requires attention
to the ways in which “community” is conceived within prisons by prisoners
as well as by prison authorities. The absence of ethnographic research with
prisoners in the USA in what Wacquant calls a period of “hyper incarcera-
tion” (Wacquant 2001) is reflected in the Australian context; apart from a
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few notable exceptions (including Goulding 2007; Baldry et al. 2008), few
researchers in Australia have interviewed prisoners about anything, least of all
their attitudes to their sentence and imprisonment. The long tradition of
prison ethnography exemplified by Liebling, Jewkes, Crewe, Drake and
others indicates that Wacquant’s statement may not apply to the UK.
Here, studies of the prison as community have a long pedigree and concep-
tions of “prison culture” have been utilised to explain the ways in which
prisoners relate to each other and to workers in the prison environment.

The complexity of identifying what is meant by “prison culture” can
lead to its use as a kind of omnibus concept without appreciation of the
nuances of individual experience of prison life, and it lacks the subtlety to
describe the variety of different manifestations of human behaviour inside
prison. These conceptions therefore need to be tested against the accounts
of prisoners. Halsey, in analysing the narratives of the young men in his
study, notes the difficulty in reflecting “the nuances of each participant’s
situation” (Halsey 2006, p. 1214). This book shares that concern, as
thematic analysis can only reflect broad outlines of individual situations,
complicated as they are by ethnicity and citizenship status, mental health
and intellectual disability issues, addiction and substance abuse, among
other factors. Disputes about whether (so-called) prison culture results
from the importation of cultural artefacts and practices from the outside
world or engendered by the peculiar conditions of incarceration (Sykes’s
“pains of imprisonment” [Sykes1958/1999]) appear to be satisfied with the
empirical conclusion that it is most likely that both factors have consider-
able influence (Berg and Delisi 2006, p. 633).

Despite the characterisation of the prison as a “total institution,” the
importance of negotiated order within prisons has also been long recog-
nised, the compliance and cooperation of the majority of prisoners
assisting in the maintenance of order. The importance of these theore-
tical paradigms for this book is that the further requirement that the
prisoner undergoes a process of internal transformation and demonstrate
(perform) it correctly, requires a high level of cooperation and commit-
ment. The importance of the quality of relationships available to them in
order to facilitate this process is widely recognised in the therapeutic
literature, but noticeably absent from psycho-correctional discourse.
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Crewe’s intensive study of the prison society at Wellingborough
takes the analysis of prison society further by centralising the notion
of power and connecting the adaptations of prisoners to the manifold
and insidious instances of “soft power,” which has largely replaced the
outright brutal regimes of the past (Crewe 2009).

It (power) is tight and intrusive yet in some ways imperceptible, its grip is
firm and enduring yet its character is soft and light, and while its scope is
wide its source is diffuse (Crewe, ch. 9, p. 3).

No less intrusive, in fact, this “soft power” exemplified by the promi-
nence of forensic psychology, arguably requires more of the individual
than regimes of the past. The current model of rehabilitation, as will be
argued in the next chapter, requires subjective transformations to be
performed appropriately in a context of responsibilisation and account-
ability. This “soft power” then can be experienced as more intense, less
predictable and truly baffling to some prisoners, who are often unable to
respond appropriately to the underlying messages of criminal justice
sanctioning due to personal and cognitive deficits.

Most studies view prison culture through the lens of violence, resistance
and power (Berg and Delisi 2006; Carrabine 2005; Neuber 2011; Crewe
2009), which is certainly an ever-present concern for most prisoners.
Viewing the relationships between prisoners and those they interact with
exclusively on those terms, however, risks missing some important features
such as positive aspects of so-called gang affiliations when younger prison-
ers rely on the protection of older prisoners. This tendency to view the
relational aspects of prison life purely through the lens of violence or
disorder is common to other areas of individual identity such as race and
ethnicity and sexuality (see later discussion in this chapter). While this
book relies to a substantial extent on the recognition of the ever-present
exercise of power (Crewe 2009), it is hoped that the different focus taken
highlights the essential humanity of prisoners. Rather thanmere pawns in a
power game or players who manipulate the system to their own ends,
prisoners are viewed as people with the same relational needs as anyone
else. In fact, given the expectation of internal transformation implicit in the
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sentence, their need for positive personal connections is perhaps more
intense and deeply felt.

The way that the prisoners focused on the human elements of their
sentence despite the research questions’ concentration on the formal
legal and managerial processes of imprisonment, demonstrates the cen-
trality of this paradigm to the prisoners themselves. No matter what the
topic, it was the way that the individuals involved related to the prisoner,
and the impact on their interpersonal situation that framed their
answers. These interactions, relationships and encounters constitute
the performance of “prison culture” as it is played out in the life of
the prisoner each day. That the requirements of the sentence demand
fulfilment of certain internal transformative obligations make these
relationships even more important.

Relationships with Others

Prison Officers and Prisoners

As front line staff, prison officers have the most immediate impact on the
lives of prisoners. Their role has changed, officially at least, from mere
turnkeys to a more human services role, although as discussed in the last
chapter, the extent to which case management and Throughcare has
been implemented is a moot point; and whether prison officers have the
education or personal qualities necessary for such roles is arguable. The
existence of considerable latitude in interpreting rules has also been
canvassed in the last chapter, the holding of discretionary power over
many areas of prisoner’s lives places them as the most direct holders of
power in the eyes of prisoners. Prisoners framed their answers about the
content of the sentence and the difficulties involved in carrying out what
was required of them with an appreciation of the actions and attitudes of
staff.

Many other studies have emphasised the importance of prison officers.
Alison Liebling’s work on the moral content of imprisonment foregrounds
relationships between prison officers and prisoners (Liebling 2004).
Crewe’s detailed study of Wellingborough prison in the UK explored the
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types of perceptions and attitudes held by prison staff towards prisoners.
Drake candidly spoke of the need to engage with prison officers who
otherwise had the power to disrupt or at least delay her research (Drake
2012, p. 191). What she calls “the habitus of maximum security” demo-
nises and “others” the prisoners with whom they work (Greer and Jewkes
2004 in Drake 2012).

If there is little research with prisoners in NSW, there is even less with
prison staff, despite their pivotal role in carrying out criminal justice
policy around punishment. Prison officers in NSW have a history of
resistance to attempts to introduce progressive policies. Ombudsman
reports (Office of the NSW Ombudsman 2010), although couched
carefully, indicate that prison officer/prisoner relationships continue to
be problematic at times. The euphemistic “implementation issues” and
“need for further training” is often shorthand for this problem. Given
the “centrality of staff/prisoner relationships” (Liebling et al. 1999,
p. 72), where the quality of the relationship is clearly a key consideration
in the success or otherwise of policy change, it is puzzling that this issue
has received little attention in Australia generally. In any case, “there is
no satisfactory account of what a good or right relationship is” (Liebling
et al. 1999, p. 74). Harding, highlighting the importance of prison
environments in the success of programmes, reviews the literature on
prison environments and concludes that “safe custody may be a neces-
sary condition for effective treatment” (Harding 2000, p. 10). It must be
recognised that power in prisons exists in a kind of dialectic, for most of
the time prison officers rely for the legitimacy of their governance on the
cooperation of prisoners (Liebling et al. 2005, p. 898). Therefore, the
quality of the relationships between prison officers and prisoners is a key
factor in preventing disorder.

The particular situation in NSW reflects an even greater importance
of relationships between prison officers and prisoners as prison officer
resistance has been an ongoing feature of the correctional history of
NSW (see Chap. 3). The Department’s new industrial relations strategy
“The Way Forward” accompanied by the effective threat of privatisation
is at least partly motivated by a strategic appreciation of the need to
keep control of prison officers. The relationship between industrial
action by prison officers and prisoner resistance by prisoners in NSW
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prisons (often caused by extensive lockdowns) is evidence of the impor-
tance of industrial issues to the treatment of prisoners. On the other
hand, prisoner resistance, while historically a major element in the
reform of NSW prisons, has been individualised and demonised.
Prisoners who demonstrate defiance towards the system will suffer by
being denied progression through classification and ultimately parole.

Taking It Personal and Playing Games

The problematic nature of the relationship of prison officers and prison-
ers was reflected in many of the interviews. Despite the official rhetoric
of case management and Throughcare, examined in the last chapter, few
prisoners saw any positive aspects in these relationships.

There’s prison officers . . . I don’t know whether they’re really bad like in
character. But some of the prison officers are pretty bad to us (Xu).

This young prisoner had a perfect disciplinary record after eight years in
prison (confirmed by a conversation with an officer who commended
him as a polite helpful prisoner). He appeared bemused and puzzled as
to the poor behaviour of some officers and could only attribute this to
“poor character.”

Oh, some of them just take their job personal and it’s not about rehabi-
litation to them. Some of them just like to play games and they take a
dislike (Mick).

“Playing games” was referred to more than once in the interviews. The
information vacuum inhabited by prisoners contributes to the feeling
that, Alice in Wonderland – like, the prison operates in an arbitrary,
contrary and dishonest way. The broad discretion possessed by front line
prison staff, coupled with the lack of information discussed in the last
chapter, contributes to this perception. “Taking the job personal” clearly
refers to the adoption of punitive attitudes towards prisoners, that
prison involves the infliction of punishment rather than imprisonment
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itself constituting the punishment. This prisoner clearly perceived that the
philosophical orientation of some prison officers does not include a com-
mitment to rehabilitation and that their role allows them to make this
“personal.”

Some of the comments in this study reflected positive relationships
between staff and prisoners – one prisoner referred to “a beautiful
officer” (Antony). It may be that, as Sparks and Bottoms discovered in
the UK, “regimes operating in (different prisons) were markedly
different”(Sparks and Bottoms 2006, p. 79) and certainly many of the
prisoner comments reflected marked differences in regimes even between
wings of the same prison. Vuolo and Kruschnitt found that “front line
criminal justice workers are the critical players in determining whether
innovations in prison policy are realized” and that “this effect is largely
independent of the prisoner’s characteristics and the institutions in
which they are housed” (Vuolo and Kruschnitt 2008, p. 307). They
point out that (the findings) “highlight the need to understand the
environment from which (prisoners) are emerging, not just the commu-
nities into which they are released.” The paucity of ethnographic
research on prisoners in NSW is exceeded only by the lack of attention
paid to the front line staff in our prisons and the way they operationalise
official policy. The responses of prisoners in the previous chapter to
questions about “Throughcare” and “case management” seem to indi-
cate that the front line staff are poorly equipped for these roles.

Private Prison or New Opportunity for Change?

As interviews were conducted in the two privatised prisons in NSW,
some of the comments by prisoners involved comparisons between the
two systems. The debate about privatisation has largely receded and
CSNSW was able to quietly privatise Parklea prison with little fanfare.
Little is known about the differences between public and private prisons
in NSW, despite the first private prison opening more than a decade ago.

Comments from prisoners indicate that a real change of culture may
be possible; on the other hand, comments about the other private prison
were less positive although, overall, those prisoners in privately run
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prisons (about a quarter of the prisoners interviewed) expressed more
positive comments about the regimes there.

“GEO are much better, they’re nicer. I can’t believe it.” Interviewer: “Is it
because they haven’t got the culture in them yet, they haven’t got that
long history that the officers at Corrective Services have?” Prisoner: “No,
because a lot of the officers here have come from Corrective Services. Here
they respect you . . . and I respect them . . . If I have a bad day or they have
a bad day they won’t take it further whereas Corrective Services the next
day they’ll see you and do it again . . . if they hate you they hate you, but
here, all right, fair enough you’ve had a bad day, I’ve had a bad day the
next day it’ll be good, you know” (Van).

Contact with prisoners at both of the privatised gaols reflected a different
approach being taken by prison officers in the GEO-run prisons. The
absence of a pre-existing culture of prison officers appeared to allow for a
more reasoned approach to prisoner management, even among former
CSNSW employees. This phenomenon has been noted in the British
context and, as Shefer and Liebling point out, “may say more about the
defects of traditional public sector prisons than about the advantages of
privatisation per se,” given the absence of proper evaluation and com-
parison (Shefer and Liebling 2008, p. 262).

An important caveat to this positive impression reflects findings in
other prison studies (Schefer and Liebling 2008, p. 267; Hulley et al.
2012). Several prisoners reported that the regime in the private prison
was more chaotic, less controlled and predictable and therefore less
secure, in the personal sense.

“Um, they (GEO) tend to make their own rules at times and they’ll do
kneejerk reactions against certain things and shoot everyone in the foot.
You know, Corrective Services is simple . . . ” Interviewer: “Because you
know the rules?” Respondent: “Yeah, they stick by the rules, they try to
treat you like dirt and kick the shit out of ya, you know? (Steve).

While his ironic comment about CSNSW “treat(ing) you like shit and kick
(ing) the shit out of ya” reflected his status as a long-term prisoner who had
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experienced earlier regimes, he did reflect a common sentiment that the
“devil you know” was sometimes preferable to the newer regimes where
power was exercised in a more unpredictable and subterranean manner.
Many older prisoners found the new regimes and requirements confusing
and dishonest and preferred the more defined roles of the traditional prison.

Prisoners and Other Professionals

In keeping with the focus on interpersonal matters, prisoners often
mentioned the importance of a good relationship with non-custodial
staff. It was impossible not to be affected by the realisation that many
yearned for personal connections which transcended the carceral bound-
aries and which made them feel more human. Thus, many of the
comments highlighted particular individuals who had achieved this.

I can’t talk to blokes . . . . They find a weakness (Dave).

The position of female staff in the overwhelmingly male environment of
the prison and the limited roles for women in the particular version of
masculinity enacted by both custodial staff and prisoners constitutes an
under-theorised area of prison criminology. As the majority of non-
custodial staff tend to be females, constructions of women and gender
clearly colour the interactions between male prisoners and female staff
(Crewe 2006). Crewe intriguingly mentions that “relations with female
staff were all the more volatile”(2009 ch. 4, p.15) in his intensive study
of Wellingsborough Prison; his argument being that heightened emo-
tional content arose from these different constructions of women. His
findings that prisoners found female staff easier to talk to were reflected
in the interviews for this book.1

It is no surprise that prisoners report that individual staff members,
usually professional staff, made a difference to their prison experience

1Crewe, however, does not consider his own position as a male researcher as relevant to the types
of attitudes expressed about female staff. The enactment of masculinity goes on between inter-
viewer and interviewee, as much as between prisoner and staff member.
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and in some cases to their general attitudes to their offence and their
rehabilitation. Although largely ignored in the correctional context with
the move towards group programming based on membership of “risk
groups,” the importance of the relational aspects of therapeutic contact,
regardless of the modality used by the therapist, was reflected by many
prisoner comments. Prominent were comments that indicated the
importance of a true, authentic relationship, of a worker who was
prepared to go beyond the confines of the job and who treated them
normally, whether this involved confrontation and challenging or sup-
port and comfort. The increasing move away from one-on-one contact
in prisons is therefore a concern.

She actually cared you know what I mean, that was the difference . . .whereas
other people are just doing their job, just writing reports. “Oh I seen him
today” and then it’ll say nothing about you. “He seemed angry” or whatever,
no detail. Yeah if you have a bad day that’s it you get bad notes, you know
what I mean (Van).

This young prisoner, known to the interviewer through legal representa-
tion for his Court of Criminal Appeal matter, had been bitter, difficult
to communicate with and very scared. Ten years on, he was still bitter
about his sentencing. Despite sentence comments indicating that he had
“No real chance at rehabilitation” (Van), he had clearly made significant
changes to his attitude and behaviour, which he attributed mainly to his
relationship with a psychologist.

Another aspect of this comment demonstrates the power of the written
word, or “paperwork” over the lives of prisoners, “you have a bad day,
that’s it, you get bad notes,” one bad day having the possibility to delay
progression, security classification, and ultimately release. The “power of
the pen” is a crucial element in the governance of prisoners, the insidious
nature of such “soft power” (Crewe 2009) means that every interaction is
potentially heavy with meaning and consequences. In previous regimes in
NSW, those consequences would have been harsh physical treatment or
deprivation. While these factors still operate, the consequences now are
more likely to be related to reduction in classification, prison placement
and timing of release on conditional liberty.
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Prisoners and Prisoners

Relationships with other prisoners were not the focus of the interviews;
however, in keeping with the general importance placed on interpersonal
issues, prisoners placed these matters at the forefront when discussing
how they were experiencing the sentence. The methodology of this
research involved interviews in numerous prisons and therefore the
types of broad evaluations available to prison ethnographers who study
one prison intensively were not attempted. While there are similarities,
each prison has its own unique habitus; despite a general trend towards
highly centralised decision making in some areas, for a variety of reasons,
historical, geographical and cultural, NSW prisons are each uniquely
idiosyncratic.

There are, however, similarities across prisons in the way prisoners
relate to each other. The tendency to “keep to yourself” among long-
term prisoners was certainly detected in many of the interviews; indeed,
the longer the sentence the more likely it was that the prisoner had
largely withdrawn from interaction with others. “It is not solitude that
plagues the prisoners but life en masse” (Sykes 1958 in Liebling and
Arnold 2012, p. 414).

You’ve got lots of friends in here but you’ve got no mates—know what I
mean? (Chris).

This prisoner made the distinction between the necessity to get along
with people and the formation of real relationships involving mutual
trust. The necessity of making and keeping connections in prison is
emphasised, but the underlying message is that these relationships are
contextual and instrumental.

Relationships with other prisoners were often viewed as problematic due
to the characteristics of the other prisoners, as “spinners” (mentally ill) or
drug users.

I’m one out now, medical one out. Because I fight really hard with my
cellmates, I have bad thoughts about doing bad things to them because I
can’t stand the closeness. I was two out when I was in 13 wing and the
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officers must have thought I was a babysitter because they used to think I
was a fruit loop and I’d get spinners and that. All the psych patients
(Tom).

Many interviewees identified the pressure of living with strangers in
crowded accommodation as one of the more stressful aspects of impri-
sonment. Although the official record may show that overall there are
enough beds to accommodate prisoners, the long-standing CSNSW
trend of building cells designed for one or two out and then modifying
to accommodate more, appears to be continuing.

Someone’s gunna get killed in here, there’s always fights in three outs, you
know what I mean? It’s alright to get along with one person but when
you’ve got to get on with two people and put up with their bad habits
(Ken).

This relatively newly opened prison, in true CSNSW tradition had
already converted a number of cells designed for one or two prisoners
to “three out” cells.

Rather than framing “violence” in prisons as an ever-present,
discrete and individualised problem to be suppressed or managed,
it may be more productive to attempt to understand the conditions
in which it flourishes. While prisoners were quite matter of fact in
their assumptions that violence would be a part of their experience,
rarely was it described as a random occurrence. Most often, institu-
tional or relational factors were presented as an explanation for the
violence.

It is a truism in NSW that as “blue on green” violence declined; “green
on green” took over (Brown, D. 2005, p. 31). Rates of assault are a key
performance indicator (KPI) for prison performance and the rate of
prisoner-on-prisoner assault in NSW at 13.3 per 100 prisoners is consider-
ably higher than the national average of 9.14 (Australian Government
Productivity Commission 2011, p. 8.14). The “dark figure” is probably
higher due to powerful incentives not to report. In addition, the fear of
assault (and sexual assault) may be a powerful factor shaping prison culture
even in the absence of actual assault. The promulgation of popular media
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images of violent prisons may be as powerful a factor in the creation and
maintenance of this climate of fear as it has been demonstrated to be in the
wider community (Lee 2007). This is not to deny the actuality of violence
in prison, rather that the situation is more nuanced than is often reported.
Violence is more often implied and, rather than merely counting the
numbers, attention should be paid to the situational and interpersonal
factors which encourage such intimidation.

“Soft power” may not have completely replaced the old regimes of
coercion and control in NSW. The unwavering focus on security (Drake
2012) evidenced by the importance of escape statistics as KPIs (Key
Performance Indicator) for CSNSW indicates the priority given to such
matters (see discussion on E category prisoners in the last chapter).

It is important to note in the context of high rates of prisoner-on-
prisoner assault in NSW that some prisoners reported the use, at least of
the fear of assault, by prison staff (Van reported that young “Asian” boys
were threatened with transfers to Koori (Aboriginal)-dominated pris-
ons). It is also possible and certainly implied by more than one prisoner
that prison staff are tacitly allowing assaults to occur as a way of
managing difficult prisoners. To some extent, this finding provides a
caveat to the adoption of the “soft power” (Crewe 2009) concept to
describe the exercise of power in relation to NSW prisons. While
certainly operating “at a distance,” the power to allow or even to create
or encourage violence amongst prisoners is much more “in your face”
than the ability to write notes in a file.

Neuber uses Pierre Bourdieu’s work to explain the importance of
violence for the stabilisation of prison order (Neuber 2011). Sykes’s
emphasis on institutional factors in engendering violence is supple-
mented by attention to the way individuals experience these factors,
and Neuber’s conclusion that “violence in the inmates’ society is
more than just action determined by the structure of the institutions
or part of the social role each inmate adopts” points towards a more
nuanced view of prison violence (Neuber 2011, p. 12). Neuber
emphasises the close relationship between violence and biographical
experiences of conflict using a “conflict oriented” concept of biogra-
phy (Neuber 2011, p. 12). Absent from these accounts, however, is
the valuable perspective on the relationship between masculinity,
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violence and prison culture derived from Connell (Connell 1995)
and Messerschmidt (Messerschmidt 1993) and the post-Katzian work
of Mark Halsey (Halsey 2006), which sheds more light on the
complex relationship between biographical and institutional factors
mediated by the need to do or perform the version of masculinity
available to prisoners.

Violence as an expression of hegemonic masculinity in prison is
illustrated by the ways that young men play out their version of status
attainment. By challenging older prisoners to a kind of status-enhancing
duel, they ensure their position both inside and outside of prison:

Young blokes want to do things to get at me, you know, because there
might be a bloke from the outside that they looked up to and they want to
prove themselves in here to get into a little clique when they get out. It’s a
young man’s place now. Not that I’m old, but you’ve got 18, 19, 20 year
old kids in here now and when you’ve got status you become a trophy. So
the last thing you want in the last couple of years is to become a trophy
(Chris).

The two-pronged nature of the problem of the status accorded to
those prisoners who had survived severe regimes of segregation such
as Supermax is exemplified by this prisoner’s experience. Because of
his reputation as a “hard man,” younger prisoners seeking to boost
their status endeavoured to add his scalp to their belt, adding an
extra layer of difficulty to his attempts to have his classification
reduced after 14 years in maximum security and reinforcing his
tendency towards solitude. The mixing of prisoners of different
sentence lengths and conviction status provides a chaotic edge to
daily prison life.

In remand you’ve got blokes coming off the streets and because you’re
doing a long time you know you’ve got these blokes doing rubbish this,
rubbish that, you don’t want to listen to them . . . Look, I’m here to do my
own time you know, I don’t want be on anyone else’s time (Frank).

There was a marked tendency for the prisoners interviewed to identify
younger prisoners with short sentences or remand prisoners as the main
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threat to their ability to do their sentence “and not some other bloke’s”,
as the saying goes.

The funny thing is people who have done a long time, they have more
common sense than people who are doing 6 months, a year, a couple of
years . . . . Some people can say scary things . . . . for some long-term inmates
they’ve changed a lot during those years, I will say that. Yeah. (Xu)

Getting involved in other people’s dramas was universally seen as a risk
to the possibility of the EPRD and most prisoners appreciated some
time away from the yard. Some saw early lockdowns as a blessing and
became stressed if out of their cells for longer than accustomed.

I fret, honestly fret when I’m not locked in by 3.30, I start having a panic
attack. (Kevin)

I go to my cell early every day . . . I’m relaxed in my cell, I know that
sounds strange/ (Chris).

The long-term prisoners in this study mostly expressed a preference for
solitude, particularly those with long prison records. Interacting with
others was seen as stressful and difficult and something to be avoided if
possible. Harding, citing Zamble and Porporino’s concept of the “deep
freeze” coping mechanism of long-term prisoners, points to the conse-
quent difficulties of engaging prisoners in rehabilitative programmes
(Harding 2000, p. 10). It is of concern that so many of these men
who have spent long periods in custody were voluntarily spending long
periods in solitude in the years just prior to their release. Coupled with
problems with maintaining contact with family, the interpersonal toll on
long-term prisoners is considerable.

Drugs—“If You’ve Got the Powder You’ve
Got the Power”

Drugs are clearly central to the unofficial economy of the prison. Crewe
asserts, “it is impossible to understand the prison experience without
understanding the role of drugs in penal culture, personal biography and
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criminal history” (Crewe 2009, p. 13 Ch.9). Many prisoners mentioned
the drugs issue as problematic for them personally, not just because of
personal use but the way the drug trade operates in prison as a source of
power and influence over other prisoners.

In really old times, I’m talking way back; there was honesty, integrity
certain rules to stick by. We never had such things as drugs (Steve).

Interviews with the older inmates who participated in this study, many
of whom had served multiple sentences, inevitably led to comparisons
with the “old days.” (Interestingly, long-term staff often express the same
sentiments.) Paramount among the changes noted is the predominance
of people with drug problems who bring to the prisons a new level of
prisoner interaction. The existence of “drug-free wings” in prisons con-
firms the reality of the availability of illegal drugs in prison despite the
concentration on security.

“I don’t know how . . . because everything’s changed.” Interviewer: “What
has changed the most?” Prisoner: “It’s all in the powder . . . . The powder
rules . . . If you get hold of the powder you’ve got the power. Even
Supermax isn’t drug free” (Chris).

Many of the prisoners in the study spontaneously identified the presence
of drugs, whether legal or illegal, as a cause of many of most difficult
aspects of prison life as well as a way of coping. People are “stood over”
for their medication; “bupe” (bupenorphine) in particular was identified
as a substance which was highly prized for inducing a heroin-like “stone”
if injected. Drugs also provide an easy and profitable way to earn money.
Crewe highlights the centrality of drugs in the informal economy and
power structure of the prison. His term “powder power” (Crewe, Ch. 6,
p. 19) is remarkably similar to Chris’s assessment that “if you’ve got the
powder you’ve got the power.” The other striking similarity is the
proliferation of the “good old days” discourse, noted by Crewe, that
the introduction of drugs like heroin disrupted the old order, where
there may have been some prisoner solidarity. Of course, as Crewe
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points out, improvements in basic conditions also remove some the
motivation to collectively organise.

This brief analysis reflects the fact that prisoners often spoke of
the ubiquity of the drug trade in prison as a significant barrier to
them performing what they saw as their obligations in the sentence.
As a dominant force in the daily life of the prison, this unofficial
web of relationships, almost opaque to outsiders, operates to control
and determine prisoners lives both in prison and outside as the effect
of drug debts incurred in prison can be a continuation of criminal
activity on release.

The ubiquity of substance abuse amongst prisoners blends with the
exercise of official power most notably in the use of methadone in NSW
prisons.

Methadone

As a pragmatic response to high rates of hepatitis C and HIV and the
reluctance of CSNSW to introduce needle exchange in prisons to
combat the sharing of needles, methadone has been taken up enthusias-
tically by prisoners in NSW. Of the 3,647 prisoners on opiate substitu-
tion pharmacotherapy in Australia (8% of the national total of 46,078),
2,074 were in NSW prisons (AIHW report 2010). The following
extracts highlight the concern expressed by prisoners that methadone
has become another tool of control in prisons, too freely prescribed and
not restricted to those with proven opiate addiction.

While there is good recent evidence of the benefits of opiate substitu-
tion in NSW prisons, which reduces death rates of prisoners on release
(Larney et al. 2007) the evidence suggests that the programme may be
better targeted at older users. Excessive use of medication among female
prisoners has been characterised as an example of repression and official
abuse; however, the harm minimisation perspective has no concern with
these matters, public health trumping individual rights to choice over
interventions and involvement in pharmacotherapy.

The relevance of this discussion to the overall questions of the book,
which is the way that the in-court sentence is played out through the myriad
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of correctional incidents and experiences, is to highlight an aspect of a
practice from the prisoner’s point of view that challenges the official con-
sensus. The overall benefits of opiate substitution in prisons should not blind
us to the possibility of abuse in the non-consensual, coercive environment of
the prison.

There’s boys in here that . . . they get sentenced to three months gaol
they’ve never used heroin in their life, nothing. And they might have
the occasional smoke but they give them morphine and the next minute
they’re on the methadone program (Kevin).

Many of the interviewees were on methadone because of long and
intense histories of opiate use. Several prisoners, however, expressed
concern that methadone was being used to control prisoners who may
not have the clinical indications for inclusion on a methadone pro-
gramme outside prison.

It’s the easiest thing to get on because what it does is control the inmate
(William).

The benefits to correctional management of having prisoners sedated
have been pointed out in relation to over-prescription of sedatives to
female prisoners (Brown et al. 1988). While the battle to have metha-
done available in prison was partly motivated by a harm minimisation
strategy, which recognised the dangers of intravenous drug use in prison,
it is of concern that many comments from prisoners were in this vein.
The absence of counselling and other support means that, contrary to
the evidence on the effectiveness of methadone, “although methadone
maintenance alone will be sufficient for small subgroup of patients, the
majority will not benefit from a purely pharmacological approach”
(Lowinson et al. 2005, p. 655) prisoners in NSW often receive pharma-
cological therapy alone.

The view that people are givenmethadone too freely is perhaps confirmed
by the following statement from a prisoner, who, while having no opiate use
history, had a long history of abuse of legitimately obtained pharmaceuticals
such as valium.
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The real reason?—You do gaol easy . . .They offer it to you like lolly
water. All you say is “I’ve been taking too many Panadols . . . (John)

While there is evidence that methadone can have positive benefits, these
are restricted to use with people with opiate addiction. As an exercise of
power, chemical constraint can assist in the maintenance of order and
control and must therefore be scrutinised as part of an examination of
prisoner life.

Prisoners and Others—Visits and Family, Contact
with the Outside World

The next section examines the effect of some of the incidents of impri-
sonment on the maintenance of relationships on the outside. As vital
supports for the prisoner on release, positive relationships with family
are recognised by prisoners and authorities alike as rehabilitative neces-
sities. Yet, for many prisoners, families are the site of significant conflict
and difficulty; poverty and deprivation characterising the lives of many
of the children and partners of prisoners.

It is not surprising, then, to find that visits for many prisoners are a
mixed blessing. While missing their families and contact with the out-
side, visits serve to painfully remind prisoners of their inability to
participate in everyday life.

And I only just saw her (his mother) after 13 years . . .Because I spent a
long time in Goulburn and I told my family don’t worry about me in
Goulburn . . . It’s because it brings a burden on yourself as you’re locked
up and because if you see your family while you’re in prison it stresses you
out you know, because you’re mother’s crying and that and it just comes
up on your head . . . (John).

The burden of imprisonment is vividly described “and it just comes up
on your head” as if a physical burden weighs on the prisoner, made
heavier not only for what they are missing, but also the stress of family
conflicts which are played out without the prisoner having any agency.
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Many families of prisoners are struggling and the knowledge that their
behaviour has contributed to their struggle weighs heavily and can
interfere with the maintenance of relationships.

“This place is horrible. My own missus come here once and she
couldn’t believe it, she said she would never bring her daughter
here.” Interviewer: “What’s so bad about it.” Prisoner: “Just the way
the officers . . .Because . . . they’re associated with an inmate they don’t
get treated well” (Chris).

As expressed by Chris, the other prominent aspect of prison visits is
concern for the difficulties and humiliations suffered by families and
friends. The experience of visiting a prisoner is an exercise in patience
and tolerance of degrading treatment, even for professionals. For families
(most often young women with small children) who often travel long
distances on public transport for very short visiting times (each institu-
tion has its own rules), the prison does not provide an environment
which supports the maintenance of relationships.

They want to come to see me but I don’t want to bring them here to this
place, you know . . . . Kills me when I ring them because (they say) ‘can I
come to see you Dad’ I said ‘Just not yet mate’, you know ‘But we want to
see you Dad (Dave).

The involvement of welfare authorities in the lives of the children of
prisoners is another aspect of imprisonment, which deepens the sense of
alienation from family and lack of control over their lives. Many see their
own childhood repeated in the lives of their children.

One prisoner had prevented his family, including his teenage daugh-
ter, from visiting him at the maximum security institution at which he
had been confined for the past 8 years. As an example of the way visitors
were treated, he expressed his concern at the way the visit for this
interview had been announced to him:

Oh it’s just an interview by “some woman.” You know, like, no names,
just “some woman” (Chris).
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He detected a lack of respect towards both interviewer and interviewee
in the officer’s treatment of the visit. (Crewe may also view this as an
example of the “chivalrous” stance taken by some prisoners towards
female staff (Crewe 2006)). The importance of respect and the ubiquity
of its absence was a strong theme running through all of the interviews.
Prisoners are rarely told who is visiting them, as if they have no choice
and must speak to anyone with the official imprimatur of the prison. In
addition, for prisoners being prepared for a visit in some institutions
(especially those consisting predominantly of remand prisoners) means
to be stripped down, searched and clothed in one piece “Guantanamo
style” overalls not unlike a baby suit done up at the back, and held in
small holding cells (if, on protection, often in full view of other non-
protection prisoners) to wait to be taken for the visit, and the same
treatment on the way back. The situation is further complicated if the
prisoner is a protection inmate who must be kept away from other
prisoners, ironically their very protection status serving as a red light to
prisoners in the main. Several potential participants decided not to
participate in interviews for this project after being kept in holding
cells for long periods.

These concerns, which can lead to the severing of contact with significant
others who may otherwise have provided support or accommodation on
release, is clearly counterproductive when viewed through the Throughcare
lens. Contact and support with families is widely recognised to have protec-
tive effects, as does a feeling of investment in the community. The isolation
preferred by many of the prisoners interviewed is scarcely conducive to the
conduct of normal relationships outside the prison and the regularity with
which prisoners spoke of preventing family from visiting certain institutions
demonstrates the possible magnitude of the problem.

17 year . . . . last year they come . . . . Yeah, first time in 17 years.

The distress felt by those prisoners with families overseas is unable to be
expressed on the page, but this prisoner’s anguished facial expression was
enough to demonstrate this.

I have no family here, plus I’m the only child in the family (Xu).
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This young man who came into prison at 18 had not had any visits
except recently from Kairos (a religious group) for the 8 years that he
had been in custody. The burden of his incarceration on his elderly
parents, who had invested all of their resources to send him to Australia,
was so much the greater, and he expressed his deep shame at their
suffering.

The casual cruelty of the institution is reflected in the attitude of
prison authorities towards deaths in the family.

My father died, not that I was close to him . . . they told me three days
later . . . the bloke slowly died . . . and his own family was wondering why I
hadn’t been in touch with him (Chris).

This prisoner’s failure to contact his family as a result of his lack of
knowledge of his father’s illness has further alienated him from his birth
family. The difficulty in maintaining family relationships, often already
riven with conflict and grief, is further exacerbated by imprisonment, the
isolation from family further compounded by lengthy segregation and
incarceration in the HRMU.

My mother, she hated my father . . . . He raped her you know and she had
me to that, I was born like a bastard . . . . And yeah, she told me when I
was 15. She wanted to kill me when I was a baby . . . I met my old man
once . . . . I found out he committed suicide (Andrew).

This indigenous prisoner was again in touch with his mother after some
years of estrangement. The matter-of-fact way with which he reported
the tragic story of his birth (“I was born like a bastard”) not only
illustrates his illegitimate status but his self-image as someone who was
destined to participate in criminal activity. The tragedy of his family life
was recounted in a matter-of-fact manner, common to many of the
prisoners for whom grief and trauma is omnipresent. Blunted affect is a
common side effect of post-traumatic stress, problematic when assess-
ments of remorse are made.

Contact with some families can be difficult when it comes to comply-
ing with parole conditions and generally staying out of trouble.
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My brothers and that, they’re all known to the coppers up there, my little
brother, he just got home. He went to court for assaulting a police officer,
so he just got put on house arrest, you know what I mean, and this is my
little brother (Andrew).

As discussed subsequently, this man came into prison and was welcomed
by an array of supportive male relatives who were not present during his
childhood due to their frequent incarceration.

Conversely, having a partner and children provided some prisoners
with powerful incentives to curb their behaviour and work towards
release. “Doing the whole nine yards,” that is, the whole of the sentence
in custody was mentioned often, whether out of fear of lack of ability to
comply with parole conditions or the need for independence from
correctional authorities.

“My first two lags in here . . .No girl, no kids.” Interviewer: “So this is
different?” Prisoner: “Yeah this is way different—like next door they said
“you’ve been here 18 months not one charge not one mention what’s
going on, what are you up to” I said “Parole, I gotta get out of here . . . If
I didn’t have kids I wouldn’t have bothered, I probably would have just
done the whole nine yards” (Dave).

All of the prisoners interviewed spoke of the difficulties of maintaining
relationships with family and friends. Institutional barriers, such as
inconvenient and restrictive visiting times, remote locations, ugly and
alienating visit areas and attitudes of staff, work towards a tendency to
discourage visits.

The fact that prisoners foregrounded their relationships with others is
considered an important finding in the research. Their responses indi-
cate that the managerial and ideological milieu of the prison actively
works to discourage positive relationships with others. Violence is indi-
vidualised instead of being viewed as a rational response to situational
factors such as overcrowding and the proliferation of mental health
problems among prisoners. Relationships with staff are tainted by the
reality of “hard” custodial power enveloped by the ever-present “soft
power” of pyscho- correctional assessment. Prisoners’ relationships with
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family are often already fractured and riven by grief and trauma and
some have withdrawn completely from any meaningful human contact
in the belief that their outsider status is permanent.

6.3 Dimensions of Personal Identity

The next section contains a discussion of two vital dimensions of
personal identity which were raised by prisoners. In the first case,
sexuality, it was not the ubiquity of responses but the unusual nature
of this man’s account, raising hitherto little examined dimensions of the
experience of prisoners. The second dimension, ethnicity, was squarely
raised by the sheer predominance of culturally and linguistically diverse
(CALD) prisoners in the interview group and the obvious importance of
ethnicity, uniquely perhaps, as a category for official sorting as well as a
powerful element of personhood and identity. In addition, the particular
position of indigenous prisoners in NSW prisons as part of the con-
tinuum of colonisation must be addressed in any analysis of imprison-
ment in NSW.

Sexuality

There is considerable disagreement about the role of sexuality and sexual
relations in prisons, complicated by popular cultural representations of
rape in prison and high levels of homophobia in male prisons (Donovan
et al. 2011, Hensley et al. 2000). None of the interviewees in this study
were asked directly about their sexual experiences in prison and only one
chose to discuss the topic frankly, although several made oblique refer-
ences to other prisoners (in one case as “cats”, an old school synonym for
homosexual). Analysis of sexuality in prison is almost always framed
within an analysis of sexual assault and the exercise of power. There is an
argument that, within such a total institution, all relationships must be
viewed through the lens of power. High rates of sexual assault in prison
have been a truism in NSW since Heilpern’s groundbreaking study
(Heilpern 1998) A recent Australian empirical study questions this

194 The Lived Sentence



popular assumption (Donovan et al. (2011).2 The prevalence of high
levels of homophobia, however, may suggest that it would be difficult to
admit to having sex for men who do not identify as homosexual.

Citing the absence of research evidence about sex in prisons, and the
“embarrassment, controversy and conflict” caused by the issue, The
Howard League in the UK has recently initiated a Commission of
Enquiry into Sex in Prisons. (Howard League 2013) The only mention
of sexuality made by Ben Crewe in his extensive study of a UK prison
was to report that the “hierarchy” in Wellingsborough prison was not
expressed through sexual exploitation. He asserts that “(sexual exploita-
tion) is not a central part of the prison experience for the majority of UK
prisoners.” (Crewe ch6 p54) Consensual sexual contact is not mentioned
at all. Likewise, Drake, does not address the issue of sexuality and sexual
relations despite her focus on power and security and the subjective
experience of prisoners (Drake 2012)

There is, however, a tradition of research into sexual relations in
prisons in the USA. Curiously (or perhaps pruriently), much of the
evidence is about female prisoners (Hensley et al. 2000). Consensual
sexual relations between male inmates are rarely included in such ana-
lyses (Hensley and Tewksbury 2002, p. 235). It is often assumed that
coercion is a fundamental part of prison sexual relations; however, it is
evident that, even in this context, the need for intimacy and relationship
may be fulfilled (Kunzel 2008, p. 183). Some studies have referred to the
tendency of female prisoners to form “family” type groupings (Hensley
and Tewkesbury 2002, p. 231), but little attention has been paid to the
positive aspects of consensual intimate relationships in male prisons.
Intensely polarised traditional notions of what constitute sexuality for
men and women –a need for intimacy and relatedness in women and for
physical release for men have coloured much writing in this area. The
possible existence of supportive, intimate relationships between male
prisoners has not been acknowledged.

2 The suggestion by Donovan et al. that the condoms handed out in prison were mainly valued for
the use of the lubricant as free hair gel was supported by one of the prisoners interviewed for this
book.
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I got some paperwork “not to be housed with inmate C”– my partner . . . .
I’ve written numerous letters to SORC but they won’t reply . . . to me, it’s
like are you vilifying us because we’re gay? I don’t want to go that angle
because I’ve got to get parole (John).

This prisoner had been in a committed relationship with another long-
term prisoner for some years. Prison authorities had wavered between
tacit acknowledgement (they shared a cell for some years) to outright
disapproval and separation. The obvious managerial benefits in settling
down his partner, who had been a difficult prisoner, were recognised by
one institution, leaving them happily ensconced in a type of domestic
relationship for some years, albeit within a maximum security prison. As
soon as the therapeutic wheels sprang into action towards the end of
their sentences, it was perceived (in the opinion of the prisoner, by
SORC) that the sexual nature of the offence committed by one of them
meant that such an arrangement was unthinkable. His hesitation in
invoking, for example, anti-discrimination legislation, illustrates the
significant incentives for prisoners, when approaching parole in parti-
cular, not to “rock the boat” in any way.

In addition, the influence of fear of sexual assault and the perception
of threat has been under-theorised here as in violence in prisons gen-
erally (see previous discussion regarding physical violence). While sup-
portive sexual relationships do exist in prison, gay men are particularly
vulnerable to sexual assault.

But on the back of the, I’ll never forget this, on the back of the escort
truck this bloke wanted me to give him oral sex and um he was this scary
big Lebanese bloke and um I didn’t know that the um truck cameras
worked and they did work they saw it all and they were trying to swerve
the truck and all that.” Interviewer: “So they didn’t stop and stop him or
anything?” Prisoner: “No they said they couldn’t stop the truck and all
that . . .And it’s happened time and time again in gaol. I’ve learned to
cope with it. One officer he just hated me, he hated us but he hated me
because I was so flamboyant and proud” (John).

Openly identifying as homosexual, he repeatedly expressed the extra
difficulty involved in being an outwardly identifiable gay man in prison.
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He remarked upon the fact that he was dressed in visit overalls with a
pink zip, using this as an example of the way that his sexuality, rather
than being a private, personal matter, was constantly remarked upon and
used as a reason to victimise him.

See this thing at the back here, how it’s pink, the officer out there when I
was getting changed is going “Oh pretty pink . . . pretty girl you’ll have a
nice pink thing on your back (John).

Away from the protection of his partner, a “heavy” in the prison context,
he felt vulnerable and spoke of repeated victimisation by staff and other
prisoners throughout his imprisonment. When asked what was more
difficult to handle, being gay or being a prisoner in a reviled group
because of his offence, he expressed the view that being gay had made his
prison experience more difficult.

. . . it is hard especially when you get the petite skinny young 18 year old
who comes into gaol and they’re scared witless and you can see that you
get the long termer who tries to take him under his wing and trying to
make him his bitch (John).

Not only was he victimised by other prisoners, he reported several
incidents of homophobic victimisation by prison officers.

But it’s the officers that are worse . . .One said “you’re a fucking faggot
aren’t you, keep away from my fucking face or I’ll fucking smash your
head in.

On the other hand, this officer apologised later and the prisoner told a
story, in which a female officer upbraided fellow officers for expressing
homophobic views,

and it’s funny it’s always a women who does it (challenges the homo-
phobic culture) (John).

This brief account of one prisoner’s experience of the disruption of a
supportive consensual relationship by high-level prison authorities, not
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to mention incidents of sexual assault and homophobia, sheds light on
the added burden of being a “flamboyant and proud” homosexual man
in prison, an under-researched and poorly appreciated aspect of impri-
sonment. While it is important to identify commonalities in prisoner
experiences, it important to avoid a totalising account and acknowledge
the extra punishment suffered by some prisoners because of their sexual
orientation.

Ethnicity

There is no doubt that the prison is an intensely racialised environment.
Rather than a separate and discrete factor, race is a central paradigm in
the correctional system and permeates all aspects of the criminal justice
process, from the initial apprehension by police to sentencing and
imprisonment. “It has even been argued that the new “master status
trait” (Hughes 1971) for prisoners is racial affiliation, with no space for
inmate loyalty as a generic class (Phillips 2007, p. 78). In 2008/2009,
21.8 per cent of prisoners in full-time custody were born outside
Australia (NSW Department of Corrective Services 2010). Relevant to
the Department’s sorting and processing of prisoners, ethnicity is also a
powerful factor in the experience of prisoners. The prisoners interviewed
for this study broadly reflected the variety of ethnic groups in the prison
system. Several had only learned English after entering custody. Many
commented on the racially based groupings within the prison, both
officially sanctioned and informal. Groups ally with other groups and
on the positive side; older prisoners with shared cultural backgrounds
provide support to new prisoners.

It was good for myself because, I was just . . . . all older boys you know
what I mean, we look after each other. That’s our race, you know what I
mean, if we don’t have food then they give us food and try to um . . .
that’s how we were raised up, you know what I mean . . . (Van).

As a young man looking towards a long sentence, this prisoner was
initially sent to Goulburn, where he remained for some years. While
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acknowledging its fearsome reputation, he found support among other
prisoners of his ethnic background. The way that he identified qualities
of caring and community with his “race” distinguishing this group from
mainstream prisoners, where support is more difficult to obtain without
some kind of “quid pro quo”.

Seidler, in a qualitative study of prisoners convicted of offences of
violence in an NSW prison, attempts to make some sense of the
differing explanations given by Anglo Australians and those from
other so-called individualistic societies with those given by inmates in
“collectivist” cultural or ethnic groupings (Seidler 2010). While
acknowledging the ideological nature of the criminalisation of ethnic
minorities, the individual explanations of the prisoners are placed in a
psychological context which largely ignores the official acceptance and
use of these paradigms and the effect of institutional factors, in prison
and the criminal justice system generally, on the maintenance of ethnic
identities. Despite this, the study, as a rare example of ethnographic
qualitative research with prisoners in NSW, provides an insight into
the different perspectives of prisoners from differing ethnic back-
grounds and reminds practitioners to attend to cultural matters when
dealing with prisoners.

One of the (Anglo) interviewees for this research expressed in conversa-
tion the view that there was “reverse racism” in the prison environment.
While he was reluctant to expand on his views, it was evident that he felt
that prison was a racialised domain in which the accepted hierarchy may
have been subverted (William). Phillips and Earle found that “white
prisoners often reverted to narratives of white superiority to undermine
and denigrate black prisoners, ventilating frustrations about the assertive
black presence and official diversity policies through the language of racist
victimization” (Phillips and Earle 2008, p. 1).

Choosing to ally oneself with those of similar background may be seen as
one of the important adaptations to prison life.

See I’m Italian, there’s not that many Italians in prison . . .There’s a lot of
Lebanese, the way I got around it is I’m from Punchbowl and they’re all
from Punchbowl and Bankstown (John).

6 Relational Aspects of Imprisonment 199



In common with many of the interviewees, the issue of race for this
prisoner was the need to belong to a group for protection against
perceived threat. The fact that he was of different ethnicity meant less
than the fact that he was from the same geographic area; his non-Anglo
background placed him in a natural alliance with other non-Anglo
prisoners.

Officially Sanctioned Racial Sorting

Issues of race and ethnicity occupy a unique position as a powerful
element of subjective identity for prisoners as well as one of the sorting
and processing indices for correctional authorities. The segregation of
prisoners by race has been a contentious issue in the USA. Following the
2005 US Supreme Court case of Johnson v California, decisions to
racially segregate prisoners are to be reviewed “under the highest level
of constitutional review, strict scrutiny” (Goodman 2008, p. 735). Such
sensitivity to racial segregation in prison is absent in NSW
jurisprudence.

I’m happy that it was segregated cause I’ve seen a lot of violence in other
gaols, know what I mean . . . (Van).

The official sanctioning of racial-based grouping of prisoners in NSW is
exemplified by the practice introduced at Goulburn Correctional Centre
in 2002. This was viewed as unremarkable and even desirable by many
prisoners (reflected by an absence of academic or critical comment). In
most accounts of this practice (mainly in the media), there is a direct
connection made between high rates of violence amongst prisoners
particularly at Goulburn and the necessity to racially segregate prisoners.

At Goulburn, in response, they have taken to what is known as “ethnic
clustering.” Yard 6 has the Asians, Yard 7 the Islanders, Yard 8 the Arabic
prisoners, and in varied yards, the many Aborigines. Separating the
different ethnic groups requires close management. Even food is isolated.
Intelligence is gathered to identify ringleaders, who are moved away from
their power base (Masters 2005).
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Prisoners also mentioned racial tensions regularly, one referred to “race
wars.”

When I first came in it was a racial war back then . . .Asian against Koori.
Asian and Islanders against Kooris and Lebanese. Same as in America- the
Asians and the Islanders (Van).

Whether the mirroring of the race situation in US prisons by CSNSW
was in response to unofficial groupings already present, or whether the
US situation was copied by NSW authorities, the broad divisions of the
groupings, for example, “Asians” as a generic grouping, reflect racist
assumptions of sameness across nationalities which deny the nuances of
culture. That these generic groupings are adopted also by inmates
probably says more about the need to stick together and have allies in
prison than it does about actual similarities between cultures.

One prisoner believed that the creation of racial and ethnic tension
within prisons was a deliberate management strategy, a “divide and rule”
approach.

Fine, turn us against each other, and they’ve done that perfectly. I can’t
believe how well they’ve done that! (Dave).

Another pointed to the prominence of indigenous prisoners in many
country gaols and the problems he experienced as an Asian prisoner.

All right, if you have a fight with someone where do they send you? They send
you straight to the Koori gaol and what happens there? The screws, I mean
the officers they tell the . . . . they like to set you up, like us Asian boys (Van).

Apart from the use of the overt threat of violence – in this case, through
other prisoners, the paradoxical, perhaps hypocritical, nature of official
handling of race is evident. Evincing concern for the prevalence of gangs
in the prison environment and then putting in place a system which
sorts prisoners on the basis of racial characteristics encourages the for-
mation and maintenance of ethnically based groups. The lack of atten-
tion paid to the possible impact of prison staff in exacerbating racial
tension is also evident. The popular view seems to be that whatever was
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done at Goulburn did have an impact on what was an unacceptably high
rate of violence amongst inmates.

But now it’s changed a bit, you know what I mean. We’re much more
safer now, there’s no more war . . .Yeah, no-one wants dramas, you know
what I mean, but that wasn’t because of the system . . . that was just the
inmates that were sick of it (Van).

This prisoner disputed the claim of the Department that segrega-
tion ended the “race wars” and attributed the decrease in tension to
the inmates themselves. The idea that prisoners can achieve a
reduction in hostilities themselves is barely recognised in the offi-
cial record, any positive outcomes are always attributed to prison
authorities.

On the whole, prisoners from CALD backgrounds were positive
about their relationships with prisoners from the same background. As
Phillips points out:

An appreciation of the role of ethnicity as a resource, upon which prisoners
may draw, either to endure the pains of imprisonment, or to more directly
resist institutional control, or to assist with their resettlement in their home
communities post-imprisonment, is also necessary (Phillips 2007, p. 83).

However, the question remains as to the long-term consequences of
encouraging racial segregation in prisons, including ways to capitalise on
the positive aspects of peer support.

The Futility of Imprisonment for Non-Citizens

I’ve got C1 when I still had almost 4 years to go. Because I am on a
deportation. That’s why, um before like we couldn’t get any further than
C1 because we’re not allowed to go outside and work. And later on, um
someone took this to court . . .And now we can get C2. But I still won’t be
able to go outside and work (Xu).

Having been sentenced soon after his 18th birthday, having arrived in
Australia only 3 months prior to his arrest, this young man with an
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exemplary disciplinary record had only just been transferred to medium
security, after some years of prevarication by the Department about
whether he needed to do the violence prevention programme. He
provides an example of how other salient factors can mean that a
“low-risk” prisoner (both in the sense of risk of re-offending and in a
custodial management sense) can spend excessive periods in high
security.

Non-Australian citizens serving long sentences are almost invariably
deported at the expiration of their non-parole period. Access to the
type of progression theoretically offered to other inmates is denied
them since the Department changed its policy and practice on offering
work and other release programmes to potential deportees in the late
1990s.

The Department of Corrective Services has a policy of not allowing C3
classification for prisoners possibly subject to section 501. This means that
unescorted day release and other pre-release practices routinely used by the
Parole Authority to assess risk are denied to these prisoners (Grewcock 2009).

While ostensibly these prisoners are not treated differently, there is no
doubt that this fact has a negative effect on their ability to access services
and programmes due to a perceived inability to progress.

The philosophical implications of the law of sentencing and punish-
ment are placed in sharp relief with this group of prisoners, as the
prevailing paradigm of Throughcare simply does not apply to them at
all. It is arguable that imprisonment, for non-citizens, is all about
punishment and incapacitation without the tempering influence of
concerns of reintegration and rehabilitation. For some prisoners, even
the possibility of deportation means that the Department puts them in a
type of holding pattern. It is doubtful that the commitment to
Throughcare extends to these prisoners in a practical sense at all, as
the effect of long-term lack of access to even the most rudimentary
sentence planning available to other NSW prisoners arguably disadvan-
tages them even further than just the lack of access to external leave
programs.
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An Indigenous Domain

As Blagg points out,

It is necessary to separate Aboriginal justice issues from those affecting
ethnic minority groups. Indigenous people were the subject of a specific
set of colonial practices premised on the well-embedded belief that their
evolutionary time was up and they were destined for extinction (Blagg
2008, p. 21).

The continuous nature of colonisation practices such as imprisonment as
waste management (Blagg 2008, p. 21) belies many of the “rupture
theories” and suggests that support for Wacquant’s “carceral conti-
nuum” (Wacquant 2001) may be found in the Australian context.

I used to class gaol as my home, you know. You know I’ve been in a lot of
problems over the years since I’ve been free, you know, a lot of dramas in
the family. I don’t think it helped. Yeah, they treat the Aboriginals pretty
well in here (Andrew).

The level of comfort exhibited by this prisoner who identified as indi-
genous was striking when compared to the other prisoners. While many
others had resigned themselves through the passage of years to the
situation, he was positive and thankful, seeing his sentence as fair, and
fully embracing a “redemption script” (Maruna 2001). He spoke of
coming into prison and finding the type of male family support not
available to him as a child growing up with elderly female relatives.

Like I learnt my tribe when I first came to gaol, I didn’t know who my
tribe was you know and you start to learn the Aboriginal languages as well,
you know (Andrew).

Finding out about his heritage was directly related to his entrance to
custody and he provides an archetypal example of Blagg’s “paradox” in
the conception of prison as Aboriginal domain, yet as a “damaging and
disruptive influence” (Blagg 2008, p. 207). Having available in prison
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significant resources in the form of cultural support not accessible to him
as an urban indigenous young person, he had fully engaged in rehabi-
litative and educational programming from the beginning of his sen-
tence, with the help and support of SORC. The perception of prison
and juvenile institutions as a refuge from problematic families (“I’ve
been in a lot of problems over the years since I’ve been free”) is indicative
of the level of disadvantage suffered by the indigenous community in
NSW.

More recently, as demonstrated by this prisoner, the “indigenisation”
of criminal justice processes within prisons has “made the existing
machinery simply more effective” (Blagg 2008, p. 88) as indigenous
people are imprisoned at higher and higher rates in NSW as in the rest of
Australia. Without addressing the structural causes of disadvantage, such
initiatives are merely window dressing. Indeed, as Blagg points out,
while prisons cause a deal of pain to indigenous people, the prevalence
of imprisonment means that little shame is attached, raising the question
of the relevance of deterrence as a sentencing aim.

Spivakovsky attempts to place the experience of indigenous prisoners in
a Foucauldian framework, finding “post-colonial theory” wanting
(Spivakovsky 2006). In a complex argument referencing governmentality
theory, she attempts to foreground indigenous subjectivity by contrasting
official discourse in New Zealand to that of the NSW Department
regarding its indigenous prisoners. In NSW, what can also be seen as,
consistently with the theme of the last chapter, responsibilisation, indigen-
ous people are recognised as having the resources (or perhaps just the
responsibility) to solve their own problems. In contrast, the language of
corresponding agencies in New Zealand focuses on equality.

Further, even where recognition of structural inequality exists, the
way correctional authorities operationalise this is by incorporation into a
generic framework:

the complex historical and cultural differences that Indigenous peoples
experience can be boiled down to a few factors that can appear either
alongside the existing criminal attributes of mainstream offenders, or as
some internal or external factors that may vary between offender popula-
tions (Spivakovsky 2009, 222).
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While some measures have improved conditions for Aboriginal prison-
ers, and in some prisons, according to some interviewees they constitute
the dominant group in the prison, this apparent comfort with prison
comes at a high price.

6.4 Conclusion

While relying substantially on theoretical accounts which emphasise the
omniscience of power relations in prison, the importance of relational
factors and personal characteristics such as sexuality, ethnicity and
indigeneity in the performance of the sentence is highlighted in this
Conflating “prisoners” together as a homogeneous group fails to recog-
nise significant differences in the experience of the sentence. As an issue
of personal identity, ethnicity is made even more powerful given its
adoption as one of the indices of official sorting and classification like
those discussed in the last chapter. Even more significantly, the over-
representation of indigenous people in NSW prisons necessitates the
development of unique thematic discussion given the continuous nature
of colonisation.

As an opportunity to highlight a hidden aspect of a much-discussed
issue, rather than a reflection of the frequency of discussion in the
interviews, John’s story demonstrates the importance of attention to
other axes of disadvantage suffered by prisoners. More about prisoner
sexuality than sex in prison, John’s narrative was shot through with
violence, sexual assault and fear. His long-term consensual relationship
was nevertheless a prominent feature of his life.

Likewise, the brief discussion of drugs does not reflect their impor-
tance both in the unofficial economy of the prison and in its social
organisation (Crewe 2009). The discussion about methadone highlights
an issue particular to NSW prisons, which has received little attention
given the conflicting issues of harm minimisation and personal agency
raised by the extraordinary numbers of prisoners on the programme.
From a public health perspective, the benefits of methadone are apparent
however, in the context of the prison, the use of methods of chemical
control should always be open to question.
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The personal and interpersonal concerns of prisoners, while clearly as
diverse as the prisoners themselves, nevertheless, have the potential to
shed more light on the performance of the sentence and the factors
conducive to what is sometimes called a “seamless” transition to the
community. While reflecting elements of the omnipresence of power in
prison, the focus of the analysis on the expectation that the prisoner
commit to internal transformation means that acknowledgement and
encouragement of the positive aspects of relatedness is essential. The way
the prisoner relates to his peers, staff and family has a powerful influence
on the ability of the prisoner to commit to performing the obligations of
the sentence. The next chapter focuses on the sentencing aim and
dominant correctional paradigm of rehabilitation, which is meant to
be the means by which prisoners are to achieve this. Relationships have
the potential to be a powerful influence over the ability of the prisoner to
attend to the actions needed to fulfil the expectations of the sentence.
Recognition of the harm caused to others and the will to have “no more
victims” as one prisoner put it, is predicated on the ability to recognise
and empathise with others. Positive, sustained personal relationships
within and outside the prison can only assist in the achievement of
these aims.
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7
Rehabilitation

7.1 Introduction

Yeah, yeah, pull it up. Stop all the gangster shit, okay. Encourage people,
give people an honest chance. Gaols aren’t set up to give people—that’s
why I laughed when you mentioned rehabilitation before. Gaol isn’t about
rehabilitation; it’s about continuing the whole thing, okay, continuing the
whole cycle (Antony).

Capturing the essence of the need to engage prisoners in the project of their
own redemption and the essential fact that “gaols aren’t about rehabilita-
tion”, Antony characterises the problem as “all the gangster shit”.
Surprisingly, he was not only talking about other prisoners, but also the
“tough guy” stance taken by prison staff. His insight that gaol was about
“continuing the whole cycle” epitomises the distance between the aims of
sentencing and the reality of imprisonment—that for many it is not just
one finite sentence, but a permanent cycle of release and return.

Linking the legal habitus of sentencing with the lived experience of a
group of prisoners in the NSW, prison system uncovers some the pro-
cesses and interactions which make up the sentence. The gaps between
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what is expected of prisoners and the means with which they can fulfil
these expectations are thereby exposed. In an attempt to crystallise the
main contention of the book—that strong subjective expectations of
prisoners are imposed and reinforced throughout sentencing and impri-
sonment—the words of prisoners are again used to illustrate the barriers to
fulfilment of this aim.

Limiting the scope to what prisoners say about how the requirement
to rehabilitate plays out in prison, both reflects their main concerns and
addresses a manageable aspect of this hugely complex and under-
theorised area. Key theoretical arguments around the re-working of
risk and rehabilitation are utilised to contextualise their experiences.1

Although there is abundant evidence that educational programmes are
valuable sites of rehabilitative energy,2 this chapter will not focus on
education or work programmes but only on those programmes that have
been characterised as either offence focused or therapeutic. The question
however, of the opportunity costs of pursuing intensive, costly offence-
related programming at the expense of work release or education, or
other sites of rehabilitative energy, is posed by some of the responses of
prisoners.

This chapter will highlight the responses of prisoners when asked about
the way that they understood rehabilitation as a part of the process of
imprisonment (questions 8–13 Appendix 3, themes 2(b) Appendix 4). The
chapter is organised in four sections, the first interrogating the meaning of
rehabilitation. As a highly naturalised concept used by a range of different
professional groups with different “habitus”, it is surprising that more
attention has not been paid to what it actually means. It is perhaps
uniquely persistent in the discourse of law as well as corrections, but
consequently the difference in conceptions of what it means is often elided.

1 There are many aspects of rehabilitation, which have not been canvassed in this chapter. One of
the most important, which is only touched on here, is the way that education and work, two basic
needs which appear to be foundational to preventing re-offending and which do not arise from
risk/needs assessment, are faring with this new focus on risk assessment and offence-specific
programming.
2 The irony of the rise of cognitive skills programmes at the expense of education is that the
aetiology of “cog skills” is in education.
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The second section, rehabilitation as subjectivity, captures one of the
central contentions of this book: the persistence of expectations of subjective
transformation throughout the sentence. While this conception of rehabi-
litation as a process of internal transformation and change is shared by some
prisoners, for many it is a bridge too far and one that is nevertheless
impossible in prison. The conception of rehabilitation as desistance from
crime is the only real evaluation measure used to assess the success of
criminal justice and the mission of CSNSW. This conception of rehabilita-
tion flows from the idea that instilling pro-social behaviour in prisoners will
result in them choosing to desist. Many of the prisoners expressed conven-
tional goals of work, family and citizenship. Their focus was on these things
and the insistence of the prison administration that they attend to goals of
subjectivity and transformation was puzzling and bewildering for many.

The next section seeks to reflect the confusing, perverse combination of
risk and responsibility, which creates a distorting effect when the reality of
imprisonment is juxtaposed with the language of empowerment and per-
sonal development. What Drake calls “the duplicity of criminal justice”
(Drake 2012, p. 133) dovetails with Indemaeuer’s argument that there is a
kind of “collusion” among criminal justice professionals to make the
prisoner believe the sentence is about them and their needs. Carlen’s
(2008) conception of “imaginary penalities” also captures some of the
atmosphere described by prisoners as “Alice in Wonderland” like. Adding
considerations of “risk” to the already duplicitous, imaginary and confusing
processes means that another level in the “hall of mirrors” has been added.
No matter which way they go, no matter how many courses they do, the
“hall of mirrors” reflects back on them keeping their risk levels static.

Lastly, the curious fit that characterises the new conceptions of rehabi-
litation arising from the risk/needs model, the managerial and security
focus of the prison and prison-based cognitive skills programmes is exam-
ined. As the practical manifestation of the way risk blends with narrowing
conceptions of rehabilitation, “cog skills” provides a perfect way to demon-
strate compliance on the part of the correctional system with the require-
ments of the sentence. Conveniently packaged, short term and group
focused, they are also ideal bedmates for the managerialist focus of modern
corrections. This analysis brings together ideas about the new form of
“rehabilitation” practised in NSW prisons.

7 Rehabilitation 211



7.2 What Does It Mean?

Rehabilitation is a highly contested concept with a range of meanings
Inevitably, as a “buzz word” (Duff 2005) in common use by people with
different professional training such as judges and social workers, rehabi-
litation has acquired a common sense meaning (often quite different
from that held by the rehabilitatee). It is these taken-for-granted assump-
tions of shared meaning which must be interrogated and explained and
which, when examined, often unearth sharp and significant differences
in understanding.

As argued in Chap. 3, rehabilitation as an aim of sentencing under-
pins other important aims of sentencing such as the protection of the
community.

It must be remembered that the ultimate purpose of all punishment is the
protection of society. It will often be in the best interests of society if
emphasis is put on rehabilitation, particularly in cases where the offender
can genuinely be said to be at the crossroads between a useless, drug-
ridden and probably criminal existence and a relatively normal life in
society, supported by a caring family (R v Molina).3

The fact that rehabilitation has a benevolent and humanitarian aspect
(Bennett 2005, p. 20) when compared with some of the other aims of
sentencing should not mean that the practices and policies should not be
closely scrutinised for their intended and unintended effect. As part of an
overall punitive approach, even the most positive programme can be
used as a disciplinary, punitive tool. Goffman’s classic 1961 work
provides an enduring basis for examination and critique of rehabilitation
regimes, complementary to a Foucauldian perspective.

If Foucault’s method flags the importance of noting relations between
projects of rule and projects of self from the top down, then Goffman

3R v Molina (1984) 13 A Crim R 76 at 77
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gives us a means by which to invert this gaze, studying the same relation-
ships but from the bottom up (Moore 2007, p. 13).

At the same time, it is important not to “repackage functionalism in a
Foucaultian box” (Lacombe 1997, p. 333), instead “analyse the specifi-
city of mechanisms of power” without constructing crude binary oppo-
sites or taking an unduly pessimistic stance (McMahon 1990, p. 144).
While a critical view of part of what is called “rehabilitation” within the
prisons of NSW is attempted in this book, the main contention is the
importance of the lived experience of prisoners.

Understandably, much of the current emphasis on rehabilitation by
practitioners and academic commentators is on the post-release period.
While the importance of continued support after release must be
acknowledged, this focus has contributed to a tendency to overlook
what happens within prisons. Recent research demonstrating that reha-
bilitation is much more effective out of prison (as if that should be a
surprise!) may have contributed to a lack of scrutiny as to what is called
“rehabilitation” inside prisons. As Ward and Maruna point out, “in all
the meta analytic number crunching around the ‘what works’ debate
readers rarely get a sense of what is actually going on in rehab programs
themselves” (Ward and Maruna 2007, p. 18). The view from the
offender/client, that is, the subject of the criminal justice disposition/
therapeutic intervention, is largely absent from the debate about efficacy.
Indeed, prison administrators are cautioned about the dangers of using
data on “consumer satisfaction” lest prisoners manipulate the data to
induce popular programmes to remain (Parker 2004). In any case, no
evaluation data of any kind is available regarding any of the programmes
in NSW prisons (Heseltine et al. 2011).

At law, whether an accused has prospects of rehabilitation is a crucial
factor in setting the non-parole period (minimum term) (see Chap. 3). It
also underlies other important aims such as the protection of the commu-
nity. While courts have some appreciation of the ongoing nature of
rehabilitation, it is rare that they receive information on the operationalisa-
tion of the sentence. This can lead to a type of “imaginary sentencing”
(Carlen 2008) where it is assumed that rehabilitative services will be
available to the prisoner.
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As a concept borrowed from human services, rehabilitation has been
subjected to inevitable legal reductionism and distortion when it
becomes just another item on the checklist, and where the meaning is
rarely examined or problematised. As the responses of prisoners demon-
strate, they may have different conceptions of what constitutes rehabi-
litation to either the courts or the prison system. Arguably, it requires
more of the subjects of criminal justice processing than some of the other
aims of sentencing. The expectation of transformation in the individual
requires more of them than a passive serving of the sentence; repentance
must be demonstrated or performed. Some level of congruence between
all parties to the process as to the meanings and expectations thus
invoked, is desirable and fair.

However, the discursive nature of penal and criminal justice processes
(Wacquant 2009, p. 10) fragments and distorts the implementation of
actual rehabilitative policies with the ever-present discourses of risk and
dangerousness. Overlaid and underlying protestations of evidence-based
practice are practices that ignore “evidence” and respond directly to
populist currents in the media and elsewhere.

Rehabilitation as Subjective Transformation

One of the major contentions of this book is the existence of require-
ments of subjectivity, that is, the prisoner is expected as a result of the
practical manifestation of the aims of sentencing, to feel punished,
deterred, prevented from harming the community, rehabilitated, held
accountable, denounced and manifest some recognition of the harm
done. The way that these states are to be demonstrated, the way they are
perceived and interpreted has great bearing on the disposition of the
individual, from sentencing through imprisonment and to parole.
Rehabilitation is the most obviously subjective and arguably the most
relied upon in terms of measurement of outcomes (although paradoxi-
cally it is often measured using statistical measures of re-offending).
Traditionally, it requires an active participation of the offender; rehabi-
litation is something that is done with the person not to them as in
“treatment” in the medical model. The conflation of the two is most
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strikingly demonstrated in the area of drug rehabilitation where the
medical model of addiction sits comfortably with a model of “rehabilita-
tion” which relies primarily on diagnosis and treatment, that treatment
being of a “rehabilitative” nature and often delivered by non-medical
personnel.

In defining rehabilitation in a prison context, the obvious difference
between the types of client-centred practice implied by the term is the
element of free will or choice involved. For Duff (2005) prison rehabi-
litation is moral rehabilitation, distinct from therapeutic rehabilitation,
which we may do with prisoners as well, but which must always be of
their own choice. Moral rehabilitation can be imposed and inevitably
involves trying to make prisoners see the error of their ways. Aside from
philosophical arguments about freedom of choice, it is how to do this
and how to measure success which is contentious and where most of the
theoretical accounts of punishment fall down. As this view raises ques-
tions of subjectivity, of self-belief, moral rehabilitation must involve
communication, which is a two-way process.

Prisoners spoke often of the fundamental difficulties of rehabilitation
in prison. The following sections reflect some of the most important of
the barriers identified, starting with the most fundamental: the damage
done by imprisonment itself. The idea that such experiences can be
transformational, but more fundamentally, the fallacy of a return to
some former state of well-being not ever possessed by the majority of
prisoners, is exposed immediately as fundamentally flawed.

Is It Possible in Prison?

“How can you return me to me former self? It can’t be done. You . . . say
“Don’t be violent”—you put me in a place that’s violent. You say
“Respect your laws”—you put me in a place where the laws aren’t
respected” (Tommy).

The contradiction between the requirements made of prisoners and the
violence inherent in imprisonment is clearly demonstrated here. This
prisoner cogently argued against the possibility of rehabilitation within
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the prison. His understanding of the formal meaning of the word is also
clearly demonstrated, a return to some former better self:

as restoration to social status and membership of society rather than
simply as reduction in offending, which on this view is a means to
rehabilitation rather than rehabilitation itself (Raynor 1997, p. 257).

The very meaning of the word “rehabilitation” in the sense of, as the
prisoner says, “returning me to me former self” is here called into
question, when the state of most prisoners is to be disadvantaged,
uneducated and unable to participate in mainstream society to begin
with. The damage done by incarceration is thus seen as precluding any
positive effects. Thus the very paradigm of “rehabilitation” is of ques-
tionable benefit to the prisoner.

Interviewer: “So, do you think rehabilitation happens in gaol? Prisoner:
“There’s not one god dammed bit of it! There’s not!” (Chris).

For prisoners within certain categories, escapees in particular, risk-averse
management delays re-classification and access to programming. For
these prisoners, risk trumps rehabilitation and access to programmes
and services.

Interviewer “So what do you reckon we should do for rehabilitation?
Prisoner: “I reckon sack them . . .The resources are just not here, so you
being here there’s no point, so you’re just wasting money. You might as
well not be there at all; you understand what I’m saying?” (Van).

This statement—“the resources just aren’t here”—reflects a pragmatic
appraisal of the services available to prisoners, as opposed to official rhetoric
about “rehabilitation”. It appears that workers in the system have the same
perception: while the appearance of rehabilitation is necessary, the
resources simply are not there (Mark Brown, in Cunneen et al. 2013,
p. 88). To identify needs and then only “treat” those which are linked with
recidivism, or not at all is to raise expectations in prisoners for assistance
which may not be forthcoming. As rhetoric which has dubious reality for
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many of the prisoners interviewed here, “rehabilitation” was for them,
something which had little to do with programme involvement. More
important were the practical aspects of release—employment, accommo-
dation and relationships, examined later in this chapter.

Remorse and Rehabilitation

It has been argued that the expression of remorse is a pivotal expectation
of the prisoner both in the legal setting and while serving the sentence.
In Chap. 4, a variety of perspectives were expressed by prisoners mostly
puzzled by what was expected of them. In common with in-court
sentencing, the relevance of remorse in this part of the lived sentence
is unspoken and must be evident in the observable behaviour of the
prisoner. In other words, the prisoner must continue to perform remorse
appropriately in order to gain release. Mere good behaviour may not be
enough. The extent of the expectation to conform to the official narra-
tive of the offence and the psycho-legal narrative of themselves, as
discussed in Chap. 4, is heightened in the period just before the
EPRD, when the official gaze turns on the prisoner to assess his readiness
for parole.

“From the start they’ve been wrong about me . . . till now, they’ve been
wrong” (Van)

Convicted of a violent offence committed in company, Van was demo-
nised as an intractable violent offender at the age of 19. Complex legal
issues leading to the acquittal and sentence reduction of his co-offenders
contributed to his feeling misunderstood and vilified unfairly. His case
exemplifies the difficulty of expressing remorse when the official narra-
tive of the offence and of the self is at odds with the self-perception of
the individual. Only recently had he been able to make sense of his
situation, however his inability to express remorse early in his sentence
had seriously delayed reduction in classification and access to pro-
grammes. The acceptance of the prisoner of the reasons and rationale
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of the sentence is damaged when the legitimacy of the legal process is
questioned, as in Van’s case.

Sabotage

Many prisoners spoke of the various ways that power is exercised
through the imperative to rehabilitate. The meaning of rehabilitation
as lived through the distorting lens of the prison is another dimension of
control, scrutiny and of manipulation, an exercise in “soft power”
(Crewe 2009), but one which is all pervasive and difficult to confront.
Placing rehabilitative programmes in an environment characterised by
mistrust allows the conventional power relationships of prisoner and
guard to override the positive aspects. This may be why the more
successful programmes have been isolated from the main prison, and
as Mark Brown points out some jurisdictions have responded to this
problem with the creation of the “dedicated boutique, treatment prison”
(Cunneen et al. 2013, p. 88)

Anyway he told me (a fellow prisoner who had done the VOTP) “It’s
crap. It does nothing for ya. And the officers try to sabotage you every
chance they get” (Mick).

An emphasis on prison officers’ awareness and support of the processes
and goals of therapeutic programmes may require special selection and
training as many prisoners expressed the view that prison officers often
criticised and undermined programme involvement. The expectation
that prisoners enter programmes that may allow private information to
become public knowledge allows at least for the fear of manipulation, if
not sabotage, as this prisoner expressed.

Coercion

As Crewe (2009) points out, coercion is one of the ways in which power is
exercised in the modern prison.Without remissions to encourage prisoners
to comply, the linking of release with the performance of rehabilitation
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through programme attendance, equips the prison with a powerful coer-
cive tool. As the next quote demonstrates, the language and appearance of
choice is counterposed with the reality of the power to continue
imprisonment.

They say they . . . they blackmail me with it, they said, oh we’re going to
get you to fill this in so if you fill this in we basically we can say to SORC
about that that you have applied for it but we don’t think you need to do
it because of your history and that . . .And even filling out the form the
first question is the inmate must voluntarily want to participate in this
program and I said well I’m not voluntarily filling this out and they said
oh just fill it out it’ll be OK. What happened? It came back C3 restricted
drug and alc. And I basically told them I’m not interested in doing it and
now I’ve got parole threatening me that I won’t get parole if I won’t do it
(Kevin).

Convinced that leaving prison with no money, as he had done several
times before, was a recipe for disaster, this man had been in a trusted
position in the regional prison, with many years of good behaviour and
clean urines. The idea of regressing in classification, losing his opportu-
nity for work release and again being released penniless for the sake of
programme completion was unacceptable for him and he was prepared
to resist and complete his full sentence in custody if necessary.

This lady come out last week, and um that is another stick to beat people
with “when you’re in the last six months of your full sentence we can take
you to court and extend your sentence. (Jack)

The ostensible benevolence of the idea of rehabilitation often precludes
the type of scrutiny given to other more punitive aspects of criminal
justice. Concerns that to critically analyse the purpose and meaning of
the practices of rehabilitation will lead to a return to the bad old days of
“nothing works” and a repeat of the unholy alliance between civil
libertarians concerned about intrusions into freedom of choice and
economic rationalists and punitive elements to make prison even more
unpleasant has arguably silenced critique in this area.
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As Fischer argues in relation to drug treatment courts, in a well-
named article “Doing good with a vengeance”, “DTCs (Drug
Treatment Centres) obscure the fact that ‘punishment’ is the persistent
and predominant mode of addiction control” (Fischer 2003, p. 244).
The non-voluntary and coercive nature of programme involvement
raises issues for the professional staff conducting these programmes:
the proper basis for therapeutic intervention and the ethical frameworks
of the professionals involved in making assessments which may result in
punitive outcomes. Ward and Birgden (2009, p. 78) have argued that
mandated, compulsory programmes are not inconsistent with a thera-
peutic approach. There is no doubt, however, that there is a funda-
mental change in the nature of the “therapeutic relationship” where
coercion or lack of choice, lack of confidentiality, and an absence of the
kind of primacy, agency and control which characterise the most suc-
cessful therapeutic approaches are largely unexamined and unacknow-
ledged in the delivery of services and treatment to certain stigmatised
groups.

The absence of important therapeutic and human rights elements in
prison programmes—for example confidentiality and pressure to make
incriminating statements—must effect a change in the philosophical
orientation of treatment. As Glaser notes,

Ultimately sex offender treatment programs remain a form of punish-
ment: the well-accepted principles justifying and limiting the role of
punishment in Western legal systems may well be a better ethical guide
for therapists in this area than conventional codes of mental health
practice (Glaser 2003, p. 144).

This means that principles such as proportionality should apply here as
elsewhere; for example is it proportionate to require a prisoner with a
conviction as a juvenile to complete a program regardless of the nature of
the index offence? Is it proportionate to require a prisoner with a five-
year history of abstinence to complete an intensive drug programme
which would extend his imprisonment? The ostensibly positive features
of rehabilitation mean that these questions are rarely asked in relation to
rehabilitative programmes. In a similar fashion to the use of methadone
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examined in the last chapter, it is important to pay attention to the
ubiquity of the exercise of power in prisons and the potential for misuse
of such power.

What They Want to Hear

The difficulties for prisoners in demonstrating remorse have been can-
vassed in Chap. 4. The performative aspects of criminal justice so
prominent in the sentencing stage continue throughout the sentence
with the expectation to rehabilitate. Prisoners must know how to per-
form rehabilitation as well as remorse without appearing to be calculat-
ing and rehearsed. It is proposed that the expectation of performance of
remorse is what links the in-court sentencing stage with the sentence of
imprisonment. The temporal gap between the powerful symbolic aspects
of sentencing and the performance of rehabilitation means that by the
time the programme is commenced, the prisoner is acculturated to the
prison environment and is less receptive to the messages of redemption
through responsibility. Giving the prisoner some idea of what to expect
rather than “springing a programme” on them at the end of the sentence
was clearly important to many interviewees.

I don’t know why they don’t do it at the start and then do a life change as
you’re doing your time . . .By the time you get to that program you’ve
learnt, uh, how the system runs and what they want to hear (Leslie).

“Doing a life change” is a good shorthand description of what rehabi-
litation requires, a process taking place over some years, not an event. To
this man, giving him the tools to understand what had happened early in
his sentence made more sense than allowing him to adapt to the prison
first. It should not be surprising that the effects of incarceration can
include the ability to adapt and deliver what is expected while partici-
pating in programmes. After serving a number of years prisoners may be
more settled and easier to manage but they may also have developed an
appreciation of the necessity to deliver an appropriate redemption
narrative. Having learnt to adopt the official narrative of the offence,
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often a precondition for acceptance into programmes, they must then
learn to perform the version of rehabilitation required by the sentence.
The difficulties involved in assessing the genuineness of remorse dis-
cussed in Chap. 4 are reflected here, and several prisoners adverted to the
need to “play the game”.

Slipping the Guard

The necessity to “pay attention to everything (you) do”, expressed by
Kevin in the last chapter, illustrates the pervasiveness of “soft power” in
the prison. The increased scrutiny of prisoners accompanying the psy-
cho-correctional move to risk assessment, along with the case manage-
ment model, puts some prisoners on the alert.

I can slip my guard with you because you’re not part of the system (Leslie).

Assessed and evaluated constantly, prisoners are often watchful of saying
anything which could compromise their situation. Several prisoners
expressed relief at the opportunity to speak without such constraints.
The popularity among prisoners of religious-based organisations such as
Kairos derives from their non-judgmental attitude to prisoners (and
sometimes the fact that they are the only people who visit (Xu).

The Therapeutic Relationship

The importance of the therapeutic relationship to the success of any
intervention is widely supported by research evidence. Several prisoners
referred to the impact of a relationship of trust and confidence with a
particular helping professional. For a person to be able to see through
the official version of the prisoner and convey empathy and acceptance
was commonly seen as the essential turning point for some of the
prisoners. The willingness of the professional to “take on” the system,
to adopt the perspective of the prisoner, critique the system, made their
assistance valuable, is exceptional.
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(She said) “you’re not the person they say you are, you’re not the person
they say you are . . . F, before she left, she called me up and said “I just
want to tell you I’m leaving . . . I was like “Don’t do that man, don’t do
that”—she was one of my friends you know . . . She goes “No, I’ve got to,
I won’t bend my morals . . . Look, they just want us to tick people off.
I won’t bend my morals. I’m leaving (Mick).

The reference to morality is also interesting; prisoners often express
admiration for those staff and prisoners who display morally consistent
behaviour, particularly when it placed them at odds with management.
What may be characterised, in the current parlance, as “responsivity”
issues also concern the quality of assistance made available to prisoners.
Implementation issues such as the quality of staff training must be a
concern. Moving staff out of prisons and into the community may
accord with current research, but the result is a net loss for prisoners.
The reference to “ticking people off” is eerily similar to the characterisa-
tion of some programmes as “tick and flick” (see later in this chapter)
and seems to reflect the movement of the Department away from
individual concepts of rehabilitation (incompletely implemented) to
more generic programming.

Dazed and Confused

Competency issues were often raised in relation to other prisoners, the
inadequacy of the language of responsibilisation and cognitive beliefs to
explain or ameliorate the consequences of the severe disadvantage suffered
by some prisoners. Here again, the glib language of CBT (Cognitive
Behavioural Therapy) is used as an obvious example of the disjuncture
between therapy and reality:

This fellow who’s having trouble is an Aboriginal, his education is about
third class in primary school he can’t express himself and he’s getting
frustrated and angry and he’s starting to trip over his words—and people
are saying “get into the driving seat” and he says “what the hell are you
talking about” He doesn’t understand and he’s not the only one (William).
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That cognitive behavioural programmes requiring group participation
privilege more articulate and educated prisoners appears to be at least a
possibility. Prisoners who can present an appropriately pro-social iden-
tity would appear to have quite an advantage in this setting.

Let me tell you something about rehabilitation. This is, understand I don’t
have much of an education I went to school until year 7. So I’m not a very
smart sort of person (Jack).

In common with many prisoners, this prisoner’s lack of education was
seen by him as a major barrier to participation in rehabilitation pro-
grammes. Much of what had been delivered to him in programmes
merely bewildered him.

Rehabilitation as Desistance?

The prisoner quotes in this section are concerned with the way which
the interviewees conceptualised rehabilitation and the differences
between what they thought they required and what was in fact available
to them.

Desistance theorists connect rehabilitation with the outcome most
popular with politicians—desistance from criminal behaviour. Maruna
acknowledges how much more complex this is to apply in practice but
continues nevertheless to develop a theory which requires desisters to
adopt a “redemption script” (Maruna 2001). Talk of “turning points”
and “moments of clarity” in this model echo similar judicial language
such as “at the crossroads”. Many of the interviews for this book
contained elements of what Maruna calls “redemption scripts”.

The concepts and practice in desistance literature tend to be male-
centred and fail to grasp the reality of the “weekend warriors” cluttering
up the prison for the long termers, who are cycling through a “liminal
marginalised and fluid community criminal justice space” (Baldry 2009,
p. 20). The anthropological concept of liminality, derived from the work
of Van Gennep (in Turner 1967) and revived by Turner (1967, p. 93),
illustrates the way people cycle in and out of the justice system and
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remain in a permanent state of limbo created by these “liminal spaces”
(Cunneen et al. 2013, p. 150). This idea complements the conception in
this book of the continuous sentence.

While clearly the indigenous and intellectually disabled women of
Baldry’s study suffer multiple disadvantage and are totally locked out of
the dominant paradigm of Risk/Needs/Responsivity (RNR), it is ques-
tionable whether these generalised approaches meet the needs of main-
stream male prisoners either, given the preponderance of short sentences
and the prevalence of mental illness, substance abuse and general educa-
tional and economic disadvantage in the general prison population. The
position of indigenous male prisoners, who have little opportunity to
gain the types of valued “desistance friendly” factors such as employ-
ment, is further complicated by the unique nature of their experience of
imprisonment (Blagg. 2008, Cunneen et al. 2013, p. 144).

A “Good Life”

Consistent with the findings in Chap. 7, rehabilitation for the men
interviewed was often conceived in interpersonal terms, being with
people they cared for, in an intimate relationship, participating in
“normal” activities. While prisoners were not always specifically asked
what they meant by “rehabilitation”, many accounts focused on the
future, on their hopes to live a “good life”, as Ward and Maruna call it
(Ward and Maruna 2007).

I’m not coming back, I want to do everything, I want to travel, you know
what I mean (Van).

As a teenager when he was imprisoned, this young man was acutely
aware that he had missed out of much of his youth. “I want to do
everything” illustrates the breadth of what he had been denied. His
exuberant physical actions—spreading his arms out wide, head thrown
back with a big smile on his face—emphasised his enthusiasm for
embracing the life he had missed.
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The White Picket Fence

Many prisoners expressed their wish to be “normal”, to have access to
the same type of social capital valued by other members of society. While
some were doubtful whether this would happen for them now, even the
most alienated tended to refer to life outside prison in these terms.

All I ever wanted to do, all I ever wanted out of life was to find a good girl
get married and have kids. That’s all I ever wanted even when I was young,
that was all I ever wanted (Mick).

In common with many prisoners, this rather “white picket fence” version
of life outside prison is at odds with common perceptions of prisoners as
“outlaws”. While the long-term prisoners interviewed struggled to main-
tain relationships with the outside world (as illustrated in the last chapter),
the importance of these relational conceptions of the good life ran through
their narrative. Many expressed mainstream goals—partner, children,
house, job—as the ultimate that they could hope for from life. Few,
however, were unrealistic enough to expect this.

That Little Block

Confronting the reality of the ongoing stigma carried by those who have
committed violent acts, Chris acknowledged that the heinous nature of
his crime placed him outside the realm of normal relationships with
women. Whether justified or not, his actions have placed him outside
the normal channels of social interaction and he demonstrated an acute
awareness of this.

You feel yourself that really honestly . . . I don’t want to put, you know,
you wouldn’t want to have a relationship with me . . .Right, as a
woman . . .You know because there is that in the back of the head there’s
that little block . . . (Chris).

Convicted of a violent sex offence as a young man and kept in solitary
for a number of years, he was clearly yearning for some kind of personal
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connection, which he acknowledged he was unlikely to find given the
nature of the offence. Intending to live in the outback he expressed the
view that he was better off away from mainstream society, that his
outsider status was permanent whether he wanted it or not. The
uncomfortable nature of this interaction was outweighed by his obvious
distress about this. It was clear that he was aware of the disastrous
consequences of his choices in life on his ability to form relationships,
particularly with women, and his awareness of this loss was palpable.
Release for him was a life lived in a very limited way, never able to fully
integrate with mainstream society. Rehabilitation had not been the focus
of his sentence, his isolation merely confirming his status as outsider.
Like many long-term prisoners, he had become compliant (ageing being
one of most well-known factors in desistance) but found that his poor
custodial record precluded him from access to the means to rehabilitate
or redeem himself.

Debt

While the previous quote refers to an interpersonal barrier to rehabilita-
tion as desistance, debt operates as a practical barrier. Another aspect of
the ongoing nature of the punitive aspects of modern sentencing is the
imposition of restitution, recovering money paid to victims for Victims
Compensation under the new Victims Rights and Support Act NSW
(2013) or the previous Victim Support and Rehabilitation Act (1996)
(repealed)

I thought I paid my debt to society being in gaol . . . (I’ve got to pay)
$50,000. How am I supposed to pay that? They get out and they’ve got a
debt and that plays on their mind “I’ve got to get ahead, I’ve got to get
ahead.” And what do they do? They reoffend (Van).

Debt is a major barrier to rehabilitation. Most prisoners have State Debt
Recovery debts, many into thousands of dollars (Grunseit et al. 2008).
In addition, recovery of victim’s compensation often ensures that prison-
ers are repaying money during their lifetime. Bankruptcy is often the
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only option. This ongoing punishment is one of the ways that the
sentence extends far beyond the prison and into the daily life and
prospects of rehabilitation of the prisoner. While justifiable in terms of
recognition of the harm done to the victim, ongoing debt becomes not
just a practical barrier for the prisoner but an indication that the
sentence never really ends even when they are released.

“Do the crime, do the time” is an oft repeated maxim in NSW
prisons, but the “time” is now extended deep into the post release life
of the prisoner. If restitution is accompanied by a real recognition for the
need for reparation for the harm done to the victim, by truly linking the
aims of the sentence with the pain of the sentence, an enhancement of
the legitimacy of the system in the mind of the prisoner may result. As it
is, restitution is experienced as an unfair extension of the punitive aspects
of the sentence.

7.3 The Hall of Mirrors—Risk
and Responsibility

In Chap. 6 the official discourse of the Department around correctional
processing was contrasted with the effect on the lived sentence of these
seemingly value-free and operational matters. The responsibilisation of
the prisoner was placed at the forefront of the analysis and provides a
backdrop to the words of prisoners, which concisely sums up the
disjunction between the discourses of responsibilisation in an environ-
ment of limited personal freedom.

The transformation of the rehabilitative ideal into a tool for the
risk management of offenders has resulted in some strange bedfellows
indeed. The language of individual responsibility is married with the
absence of any consideration of institutional and cultural factors. The
decontextualisation of the prisoner, the violence inherent in incar-
ceration, the casual cruelty of the institution (such minor matters as
imperfect record keeping having sometimes catastrophic repercussions
for individual prisoners), “the power of the pen” (Crewe 2009) give
the whole process of incarceration a distorted “hall of mirrors” effect,
with the prisoner always held responsible for any failure whatsoever.
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The addition of another level in the hall—the need to negotiate the
therapeutic expectation contingent on compulsory rehabilitation, linked
to the imperative of risk reduction—allows and encourages manipula-
tion and disappointment. The incorporation of the therapeutic ideal
into the discourse and practices of risk has arguably distorted and
modified any original ideal of personal redemption into a more static
and institutionally determined process. As the slave of risk assessment,
“therapy” (if that is what cog skills is), particularly mandated therapy,
becomes an end in itself.

Prisoners expressed their bewilderment at the plethora of organisa-
tional and systemic barriers, overlaid by expressions of responsibilisation
by therapeutic agents. The following section takes some of these com-
ments and places them in the context of the reality of power in the
prison context. (Crewe 2009) The expectations arising from sentencing
outlined in Chaps. 3 and 4 are contrasted with the reality of power-
lessness as regards the conduct of their everyday lives.

The Driving Seat

A common theme among prisoners in programmes was the incompat-
ibility of the therapeutic ideas perpetuated in programmes with the
reality of prison life. This problem is often overcome by separating
prisoners in programmes from those in the main gaol.

CM, who is the therapeutic manager berated people “You get in there you
get in the driving seat and you drive your life. . . .And we go “Yeah that’s
fine until you try driving it and they go “who the hell do you think you
are. We are the boss here you will do what you’re told.” And from one side
you get this, from one side you get the other (Jason).

The obvious contradiction between the therapeutic imperative to control
one’s own destiny and the reality of prison life back on the wing gives rise
to a degree of cynicism in prisoners who recognise the irony in requiring
this of people who are unable to make even the most basic decisions about
their life. The phrase “get into the driving seat” was mentioned often

7 Rehabilitation 229



enough for it to be clear that it is a common metaphor, reflecting the
responsibilisation of the prisoner discussed in Chap. 5. As Donahue and
Moore put it

Clients are the salvage of criminal justice . . . people in conflict with the
law, as well as criminal justice personnel, are recruited into practices of
punishment through the erasure of the punitive goals of the system in
favour of a reinvention of criminal justice as venue for delivering social
services (Donahue and Moore 2009, p. 320).

“The translation of offender into client serves to recruit people in
conflict with the law into their own punishment by actively engaging
them in their own correction” (Donahue and Moore 2009, p. 328). This
perspective chimes with that of Indemauer who adverts to what he calls a
“collusion” of participants in the criminal trial in duping the accused to
believe that the process is about him, his needs, his subjectivity
(Indemauer 1996). As one prisoner expressed it,

It’s me needs miss, me needs (Jason).

The plaintive way in which this prisoner pleaded for help with his
significant social, intellectual and psychiatric deficits reflected the
incorporation of the risk/needs discourse into the way prisoners
conceptualise their imprisonment. Puzzled at the way his needs had
been shoved out of the way by the nature of the offence (a sex
offence) he could not verbalise his dismay in any other way, repeat-
ing this phrase again and again. Needs are transformed into markers
of risk and, although they may be identified by the processes of
modern correctionalism, unless they are connected to the risk of re-
offending they will be ignored.

Responsibilisation positions the accused as master of his own destiny,
and other aims of sentencing such as accountability reflect this. As
discussed in Chap. 3, accountability, one of the newer aims of senten-
cing, needs to be explained and operationalised. If the prisoner is to be
made accountable, does the responsibility cut both ways? Given the large
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proportion of the Corrective Services budget spent on imprisonment,
and the adoption of the RNR model in CSNSW, one would expect that
in accordance with RNR that prisoners who have been assessed as being
in a group posing a high risk of re-offending would be provided with
programmes and services whilst in custody in order to reduce that risk.
Judicial comments made at sentencing often prescribe the type of
rehabilitation necessary for the offender to address the problems viewed
as contributing to the commission of the offence. At the end of the
custodial part of the sentence, the Parole Authority reviews these com-
ments and, most importantly, the prisoner’s subsequent response to the
judges’ comments (as per s135(2) (e) of the Crimes (Administration of
Sentences) Act 1999, NSW), which become an important part of their
decision-making process. The prisoner is at this point made accountable
for what he has done during his imprisonment.

Donahue and Moore see the drafting of the prisoner into his/her own
rehabilitation as a political act. They note that the “client is nowhere to
be found” in the court part of sentencing, but the transformation occurs
through the operationalisation of the sentence. Their conceptualisation
supports the major contention of this book that there is a significant and
highly distorting disjuncture between the in-court phase of sentencing
and the serving of the sentence itself.

As Raynor points out, “what works” entered Britain inspired largely
by probation services searching for meaningful programme content
(Raynor 1997). Apart from the justifiable need to ease the “pains of
imprisonment” is there a need to ease the “pains of working with the
imprisoned?” Despite convincing evidence that such gains that can be
made from programme participation are better made outside prisons,
there is an expectation, if only from the courts and the Parole Authority,
that programmes will be provided.

Ensuring reasonable access to offender management programs is of particular
concern when dealing with sexual and violent offenders coming before the
Authority . . . and continued availability and access of offenders to all these
invaluable programs . . . is essential in order to provide the necessary oppor-
tunities to address offending behaviour (NSW State Parole Authority 2007).
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Knowledge claims made by newly dominant groups in this area, mainly
psychologists, require implementation of programs rather than provision
of services to prisoners. The question of accountability to provide the
means by which offenders can reduce their “risk” is exemplified by the
number of cases, in particular, in relation to the Crimes (Serious Sex
Offenders Act) 2006 NSW in which the absence of programmes or
suitable accommodation is an issue. The strong relationship between
the risk needs paradigm and rehabilitative treatment regimes is further
cemented in the NSW cases where continuing detention or extended
supervision is considered. The legislation requires the court to be satis-
fied that appropriate treatment is not available outside a prison for that
particular inmate. Is it then open to the Department to simply refuse to
provide such treatment as a way of limiting expenditure, when the result
is further incarceration? The arbitrary nature of this provision “troubled”
Mason J in Winters4 (at 20). In one case a continuing detention order
was made because there was no suitable accommodation available for an
intellectually disabled man (Davis).5 The “needs” of the prisoner have
been transformed into risk factors to be controlled and manipulated.

In Winters6 the Court of Criminal Appeal expressed the view that,
despite the provision of funding for a private psychologist in two other
cases, the Department was not expected to fund private counselling. The
primary judge confirmed that “the practical effect is that legislation has
been put in place which provides for the retention of persons such as
Mr Winters beyond the completion of their sentence who, if appropriate
community resources were provided could be released” (Hodgson JA at
147). That is, the policy choices of the Department result in continuing
incarceration of at least some prisoners who, if all the evidence indicate
would be better treated in the community. Mason P expressed concern
about the potential for discrimination on the basis of means as regards
access to programmes and services (Mason P at 36) and, on the basis of

4 (2008) NSWCCA 33
5New South Wales v Davis [2008] NSWSC 862
6Winters v Attorney General of NSW (2008) NSWCCA 33
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the decisions so far, it appears that a prisoner who can pay for his own
treatment would be in a position to argue for release.

In McGarry7, the Court emphatically rejected the idea that decisions
about release were inappropriately left to the executive, reaffirming that
“courts are not treatment institutions”. “The absence of culturally
appropriate treatment programmes results in systemic discrimination
in that the outcome, irrespective of motive or intention, amounts to
unfair discrimination within the prison” (Lindsay 2009, p. 45). There
can be no assurance of accountability by the executive for the treatment
of offenders who find themselves caught up in the bureaucratic system of
prison administration that rigorously applies policies that make no
allowance for ethnic and cultural factors.

The next section examines some of the institutional barriers to access
to rehabilitative programmes identified by prisoners. By making explicit
the way that naturalised practices operate to shape the form of the
sentence, the responsibilised prisoner is placed in proper context.

Right to the Top

They (the committee) justify their own existence by putting more people
on, and it doesn’t mean you have to be a really serious . . . and it’s taken
responsibility from parole officers and psychologists because they’re lim-
ited in what they can do (Jason).

On one hand, prison officers have a high level of personal discretion in
dealing with prisoners. Each prison has its own habitus, some very
different from others, as Liebling has demonstrated (Liebling 2004).
On the other hand, power in some cases is concentrated at very high
levels in the Department even where relatively mundane decisions are
concerned. Taking the management of “high risk offenders” right to the
top of CSNSW bureaucracy ensures that prisoners who may cause
problems (e.g. adverse publicity) for the Department can be identified
well in advance. Unfortunately, this overly centralised decision making

7McGarry v Western Australia (2005) 31 WAR 69 at [36]-[39] (Wheeler J);
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can lead to excessive delays, conflict between various decision-making
bodies, and a high degree of frustration in prisoners. The extract which
concludes this chapter (Kevin) demonstrates clearly the risk-averse,
secretive and obtuse decision-making which characterises many prison-
ers’ experience of imprisonment in NSW.

Availability of Programmes

A significant feature of the ideological dimension of the “bulky machinery”
(Drake 2012, p. 34) of the prison apparatus is the appearance of choice.
According to the official discourse of CSNSW prisoners have available to
them “a suite of programmes”, the implicit assumption being that prison-
ers who do not “choose” to participate in programmes are demonstrating
their riskiness. The ideology of choice and responsibility in the unique
context of the prison environment produces real and concrete conse-
quences for prisoners.

But I also know that a lot of gaols, that some things aren’t available
whereas some things are and it depends what your circumstances have
been throughout. Cause they know you can’t go to some gaols and they
know, you know, so you’re restricted to what you can do (Dennis).

Availability of programmes is often dependant on achieving a particu-
lar classification, and the rationalisation and centralisation of pro-
grammes has limited the ability of many prisoners to participate in
programmes, particularly if on methadone or on protection. A “suite”
of accredited programmes is said to be available through CSNSW,
although only 14 of 45 positions to implement these were filled in
2008/2009 and the relegation of prisons to an add-on phrase—“as well
as correctional centres”—(CSNSW Annual Report 2008/2009) does
not augur well for the priority given to in-prison programmes.
Correctional staff are aware of the fact that prison may not be the
best place to do a programme (Howells and Day 1999, p. 4, Sotiri
2003) and most of the evidence supports this. It is interesting to
speculate whether the Department, in adhering to evidence-based
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practice has privately conceded that in prison rehabilitation doesn’t
“work”—the withdrawal of psychologists from prisons is evidence of
this. It may not be too cynical, then to propose that the provision of
programmes in prisons, which appears somewhat half hearted in any
case, may be good public relations and a way of satisfying the courts
and Parole Authority.

In the next quote, William demonstrates his understanding of the
disconnection between the judicial act of sentencing and the absence of
accountability of the prison to provide the means to carry out the
ensuing obligation. As a legally literate prisoner, he saw the lack of
connection between the in-court sentence and what results in practice
as a significant challenge to the legitimacy of the criminal justice system.

Now society outside of the prison system expects Corrective Services to
provide these programs and have inmates do it, but as I said to you before
in terms of the judicial authority they are under no accountability to do
these things (William).

A number of issues in addition to uneven provision of programmes are
raised by the next extract. The dominance of the departmental line
means that prisoners are, as always, “on the bottom of the hierarchy of
credibility” (Baranek and Ericson 1982) adding to the Alice in
Wonderland like feeling that their reality is, by default, suspicious and
untrustworthy.

Like a couple of the older heads got together the other week, oh in the last
week, actually cause protection inmates in here can do a program right,
called a SMART program and we (mainstream inmates) can’t do it. Cause
the counsellors won’t run it for us . . . but because the protection inmates
went and saw SORC first and told them they were doing the program
when we went in and told them we didn’t have access to it we got called
liars to our face! . . . So the first thing I done is I . . .went to the counsellors
and explained exactly what they were doing to me you know the long
termers here . . . you cannot move on in the system where you get par-
ole . . .without it (a program). So why do they choose to punish me?
Chris).
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This prisoner’s feeling that by denying him participation in a pro-
gramme that would facilitate his release, he was being punished unfairly
and was pervasive in some of the other interviews. Programme provision
is often uneven and inconsistent and contributes to the prisoners distrust
when the means by which they can improve their situation is denied to
them. Perverse and uncoordinated decision making around access to
programmes and services accounts for a good deal of the mistrust felt by
long-term prisoners interviewed for this book. Another element in this
account was SORC’s assumption that he was lying about the unavail-
ability of the programme, related to the argument in Chap. 4 that
prisoners are at the bottom of the “hierarchy of credibility” (Ericson
and Baranek 1982). This comment also supports other prisoners’ per-
ceptions that SORC is out of touch and uninformed about what actually
happens in individual prisons.

The connection between progression through the classification system
and ultimately eligibility for parole and completion of programmes is
well understood by most prisoners. Many expressed their frustration that
because of their classification or placement they were unable to partici-
pate in the programmes that would assist them to be released and the
earliest possible date. The importance of practical matters such as
provision of programmes only at certain locations, strict rules about
classification and entry to programs was emphasised. Prisoners on pro-
tection are also disadvantaged when it comes to access to programmes
(although the quote above indicates that some programmes are restricted
to protection inmates).

Empty Beds, Full Waiting Lists

The phenomenon of full waiting lists and empty beds in treatment
programmes has been noted in the Audit Office’s review of rehabi-
litation in NSW prisons (Audit Office of NSW 2004). While there
appears to have been some recent improvements, long delays (as
exemplified by the interview at the beginning of the chapter) char-
acterise the processes involved in negotiating progression through the
system. Many prisoners expressed their frustrations with the lack of
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opportunities for rehabilitation; rather than being unwilling to par-
ticipate, they reported that opportunities were severely limited.

You’ve got to wait till you’re a C classo . . . and, um, the point is though
when you’re over there there’s empty beds . . . there’s 100’s on the waiting
list.” Interviewer: “Are they not reducing people’s classo quickly enough,
do you think?” Prisoner: “Well if you’re here you’re a C classo any-
way . . . and you’re still waiting. I’ve been talking to different blokes who
were waiting to go over. We’ve been waiting for months (Leslie).

Perhaps the most telling feature of the 2004 Audit of Rehabilitation
Services was the response of the Commissioner of Corrective Services
who, in response to a report which suggested that prisoners are being
released without having been rehabilitated, suggested that the Audit
Office “does not appear to have appreciated the full implications of
this literature and its impact on our strategic approach”. In other words,
the implications for correctional management of the “what works”
literature is the risk–targeting of programmes on the basis of who can
participate, what “needs” will be addressed and non-provision to low-
risk offenders. A “hierarchical approach” to assessment means that only
targeted prisoners receive full assessments and referrals to programmes
“where it can be demonstrated that the offender can benefit from the
available interventions and services”. Does this place the onus on the
prisoner to demonstrate that they can benefit, a difficult task given the
problems faced by the Department itself in demonstrating just that.

Legal Proceedings as Barriers to Management

The rise in the proportion of unsentenced prisoners offers a direct
challenge to the out-dated paradigm which appears to view court
appearances as an inconvenient anomaly rather than a normal part of
the process of imprisonment. Despite the fact that ongoing legal pro-
ceedings must be par for the course with this population, and that
Corrections has always had to deal with the court system, legal proceed-
ings are seen as an inconvenience by correctional authorities.
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I‘ve been here two and a half months as a C1 in a maximum security gaol,
you know. Because I’ve got more court coming up for common assault. At
MRRC they classo ‘ed me X wing and I get here and the Dep says no
you’ve got more court you can’t go to X wing” (Dave). (X wing is
minimum security).

Pending legal proceedings often prevent programme participation and
reduction in classification.

I actually had an appeal in . . . but because you can’t do a program in here
if you appeal. . . . Had to do the program to get out. . . . .” (so withdrew
the appeal) (Jason).

Lengthy delays in this young man’s case meant that his EPRD was
rapidly approaching without him having been assessed. The practical
reality of the “right of appeal” is demonstrated here in a similar way to
protestation of innocence; engagement in legal proceedings does not
endear prisoners to correctional authorities. There is a clear message that
successful performance of the sentence with the appropriate demonstra-
tions of rehabilitation, including remorse, is incompatible with recourse
to legal proceedings.8

7.4 Rehabilitation + Risk = Cog Skills

As outlined in Chap. 3, the dominant paradigm in assessment and
programmes in NSW prisons has shifted to a tight reliance on narrowly
defined, offence-specific programmes heavily reliant on risk assessment
instruments validated on other populations and delivering cognitive
behavioural programmes to small numbers of prisoners. This has been
a radical change for CSNSW where previously a plethora of small
uncoordinated and unevaluated programmes existed.

8 The problems faced by prisoners NSW in accessing legal services were canvassed thoroughly by
the Law and Justice Foundation, see Grunseit et al (2008) “Taking Justice into custody: The Legal
Needs of Prisoners” Law and Justice Foundation of NSW.
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Several coexisting factors have transformed “rehabilitation” in prisons in
NSW from a focus on the well-being of the individual to a means to reduce
“risk” as conceived by actuarial measurement and clinical judgment.
Additionally, this must be able to be measured and evaluated by the criteria
of reduction of recidivism. Rehabilitation has always included a punitive or
at least coercive element—“modern liberal penality even where in large part
reformative and corrective, always included some element of deterrence and
retribution” (Hutchinson 2006, p. 448). These elements have now been
strengthened at the expense of other types of rehabilitative services such as
education and basic social welfare support (Findlay 2004b). The ease with
which needs can be turned into risk (HannahMoffatt 2005) is demonstrated
by the newly reinvigorated rehabilitative paradigms.

The strategic alignment of risk with narrowly defined intervenable needs
contributes to the production of a transformative risk subject, who unlike the
“fixed or static risk subject” is amenable to targeted therapeutic interventions.
Newly formed risk/needs categorisations and subsequent management stra-
tegies give rise to a new politics of punishment, in which different risk/needs
groupings compete for limited resources (Hannah Moffatt 2005, p. 31).

The “risk/needs” principle, panacea for “nothing works”, has perme-
ated correctional programming. The rise of the meta-analysis in the
evaluation of psychological programming (Andrews et al. 1990) has
allowed for the assertion that programs targeted to risk/needs are more
successful at reducing recidivism, thus allowing for resources to be tar-
geted and unnecessary expenditure limited. The resurgence of pro-
grammes arising from the “risk, needs, responsivity” paradigm has
provided the link to another technology of control, treatment pro-
grammes. The logical imperative of risk-adverse rehabilitationism—the
ability of professional groups to produce the goods in terms of written
assessments and programmes which can be evaluated in terms of the
recidivism paradigm—has created an enhanced role for these groups in
criminal justice processes. Assessment and program delivery become ends
in themselves, creating a self-referential legitimacy. As Gottfredson and
Moriarty have pointed out:

[u]sing risk assessment tools to predict treatment success or failure is a
misapplication of the tool . . . properly constructed needs assessment
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devices . . .would prove to have greater validity (Gottfredson and
Moriarty 2006, p. 192).

The view of reduction of offending as a scientific project (Sotiri 2003,
p. 424) sits well with the “therapeutic bent” of the NSW Department
and their obsession “with programs aimed at changing people” (Sotiri
2003, p. 425). The obvious congruence between this scientific approach
and the need to provide evidence of efficacy as part of the managerialist
imperative has assisted the rise of the cognitive behavioural programme,
which by its nature is purportedly value neutral, short term, based on
concrete behavioural gaols and emphasising the responsibility of the
individual to rehabilitate himself.

Duguid, explaining the attractiveness of the cognitive skills model to
prison authorities, points out the similarities to the medical model, in
which “criminal tendencies are like a cancer” (Duguid 2000, p. 194).
These programmes are able to provide evaluation data which assist the
Department to manage the political imperatives of populist crime gov-
ernance: “they (crimogenic need related programs) differ from past
programs not only in terms of their claims to scientific objectivity but
also in their ability to be empirically measured” (Sotiri 2003, p. 371).
The attraction of such programmes in an era of budgetary restraint is
that they “looked simple to use, relied on existing corrections staff,
(were) modularised so that (they) could be shaped to almost any context
and (they) had a solid research base”. (Duguid 2000, p. 201) The result
was what Duguid calls a “marketing maelstrom” as “cog skills” were
imported around the world (Duguid 2000, p. 201). Programmes focus-
ing on “crimogenic need” are therefore meant to be tightly focused only
on those factors proven to be connected with the likelihood of
recidivism.

The equation of rehabilitation with the performance and comple-
tion of psychologically based programmes based on risk assessment
narrows and modifies the original concept of rehabilitation (Findlay
2004a, b). Roundly condemning “psychological determinism” in cor-
rectional programming in NSW, Findlay also states regarding risk
assessment:
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If this diagnostic capacity (to identify future risk) was routinely available, and
it is not, then such predictive wisdom would be more economically applied
to crime prevention than correctional remedies” (Findlay 2004a, p. 61).

A concern is the fact that the treatment body may find it difficult to
maintain appropriate “role boundaries” (Vess and Eccleston 2009,
p. 281) as experts maintain dual roles in the context of their status as
witnesses, either for the defence or for the prosecution. Another salient
point is that there may be “a lack of risk assessment expertise available to
offenders which is independent of the government department seeking a
judicial decision against them” (Vess and Eccleston 2009, p. 281).
Coupled with the possible tendency adverted to by Murphy and
Whitty (2007) for lawyers not to challenge actuarially based risk evi-
dence, there is a clear danger of prejudice to a person subject to these
procedures.

Easton and Piper note, “[t]he conflation of risk management with
rehabilitation conceptualises rehabilitation in a much narrower way”
(Easton and Piper 2008, p. 415). Findlay agrees:

[i]n the current “rebirth”’ of the prison there has been a move away from
basic, egalitarian inmate programs in preference for elite cognitive thera-
pies. This shift has been justified, it is argued, by the misguided belief that
prisoners with the greatest risk of serious re-offending can be identified,
and on them limited correctional resources should be concentrated. In
addition, this is again incorrectly supported by the conviction that, for
these few inmates, their recidivism rates can be radically decreased through
psychological intervention in gaol (Findlay 2004b, p. 1).

The growth of psychological power within prisons (Crewe 2009 Ch.4,
p. 24) broadens and deepens the type of scrutiny of prisoners. Coupled
with the “power of the pen”, psychological assessments are often deter-
minative of the prisoner’s progression and ultimate release. As Crewe
points out, “The consequences of rehabilitative deficiencies fell onto
prisoners, who were held responsible for their “risk factors” whether or
not means were available to address them.” (Crewe Ch. 4, p. 28)
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The way that risk can blend with other technologies of control leads
to different practical applications when viewed through the lens of the
kind of managerialism which pervades many correctional systems,
including NSW. Risk has become a way of limiting expenditure on
resources inside prisons, for now programmes only have to be provided
to those at high risk of re-offending. Recourse to such quasi-scientific
justifications allows for the development of broadly based programmes
to “address” the risk. The fiscal advantages of targeting services and
programmes are that expenditure can be limited to a relatively small
group of prisoners.

While there is no necessary philosophical connection between the
kind of cognitive behavioural programmes currently popular in correc-
tions, and the risk paradigm, there is no doubt that the fit between risk
assessment and the “magic bullet” approach to programming is a good
one. Programmes purporting to provide empirical evidence of an effect
on recidivism are clearly useful for correctional managers. The practical
consequences of the adoption of the risk/needs model in the context of
managerialism and management of scarce resources is that CSNSW have
a quasi-scientific rationale for not providing resources to short-term or
low-risk prisoners. Explicit recognition of this is found in the 2010/2011
Annual Report:

a welcome emphasis on community corrections and diversionary pro-
grams . . . has already seen resources such as psychologists and some pro-
grams moved from inside correctional centres out in the community
(CSNSW Annual Report 2010/11, Commissioner’s Foreword, p. 87).

Why Me?

The strict and formulaic reliance on risk assessments means that for
many prisoners the nature of the index offence is of paramount impor-
tance. Behaviour in custody is a secondary consideration and any gains
made by the prisoner in terms of improvements in behaviour and
classification can be undone.
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I’ve seen a lot of people that are very violent you know what I mean and
they don’t have to do a program, they don’t have to do anything and they
still get parole (Van).

This young man was convicted of a serious violent offence that took place
in an atmosphere of group violence that at the time was characterised as
ethnically motivated. His narrative of the offence differed significantly
from the official narrative and numerous complicating aspects including
successful appeals by co-offenders left him with significant resentment at
how he had been characterised. Non-violent throughout his sentence of
ten years, he was still required to complete an intensive programme near to
the end of his sentence, delaying and possibly precluding access to work
release which he had been working towards.

LSIR instruments may cover 5-6 domains and the department only responds
to 1 or 2. . . . (there is a) risk that those resources will not be available when
risk is identified.” Interviewer “Much work on that?” CSNSW: “Thousands
of LSIRS waiting to be processed. I worry about overriding, skewed data-
more guys high risk than you would expect- fear that he will reoffend—and
you’re the one who said he was low risk. The culture here leads to this
(Australian Prisons Project Interview, programme manager).

That the culture within CSNSWmay lead to overrides by workers fearful of
repercussions lends legitimacy to questions about the reliance on actuarial
methods. Apart from the obvious and severe consequences for the wrongly
classified prisoners this tendency has dire consequences for the ability of the
system to adequately deal with those at sufficiently high risk of re-offending
to warrant therapeutic intervention. Also, such programme involvement in
lower risk offenders may actually have criminogenic consequences.

Rehabilitation as Certificate Collection—the “Tick and Flick”

The term “tick and flick” was used by one of the programme managers
to refer to the short-term programmes, mainly drug and alcohol,
(SMART in particular) offered by the Department. The disparaging
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tone of this comment is reflected by some of the interviews with prison-
ers who had completed large numbers of programmes with questionable
benefits and little evidence of their efficacy.

I‘ve done about 20–25 (programs) yeah I’ve got about 20–25 certificates.
So I’ve got a few. But they never really address my issues (Mick).

Collection of certificates is commonly believed by prisoners to impress
the Parole Authority and is often seen as an end in itself. This prisoner,
having served a number of sentences, expressed the futility of certificate
collection and the imperative to keep doing programmes that were not
really relevant to his offending.

If the Offence Was Drugs, Then You Must Be a Junkie

When the only programmes available are offence-specific there are
significant numbers of prisoners who will not fit the criteria.

When you’re in gaol everyone just assumes that you’re a junkie. Um and
I’ve been mainly doing this program “Getting Smart”. And, um I told
them ‘I’ll tell you straight up—I’ve done a 100 programs and they’re all
the same or similar to this one.’ And they said ‘well if you want your classo
you’ve got to do it.’ I said “righto” and I went straight into class! (Mick).

Mick’s comments reflect the pragmatic approach (Crewe 2009) taken by
some prisoners particularly nearing the end of the minimum term.
While Crewe’s taxonomy of prisoner coping styles is a useful tool for
understanding prisoner responses, it must be recognised that a change in
coping styles can be expected at different stages in the sentence. When
release becomes a reality for the prisoner adherence to personal beliefs
and values may be sacrificed to a pragmatic response to institutional
imperatives. Conversely, formerly compliant prisoners like Kevin (see
below) often become frustrated by the illogical demands of risk-reliant
programming and become disengaged and angry. Apart from the
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obvious waste of resources in badly targeted programming, the oppor-
tunity cost for the individual prisoner is potentially high.

A constant theme was the repetitiveness of many programmes.
Prisoners often repeated programmes as if the aim was possession of as
many certificates as possible (i.e. rehabilitation as certificate collection).

And so I um did drug and alcohol so they brought it down to the wing to
make—to get out of the cell a bit longer.” Interviewer: “So you don’t
think you necessarily might have needed it?” Prisoner: “No I’ve never
drunk, never taken drugs . . . I also did Anger Management to make up the
numbers (Leslie).

In order to fill in time (7 years) before he was able to complete the sex
offender’s programme, this prisoner completed numerous short courses
unrelated to his offending.

The often nonsensical outcome of the application of categorical
sorting of prisoners on the basis of offences is brought into sharp relief
in the case of people convicted of drug offences but with no drug and
alcohol problems. One prisoner had served several sentences and had
participated in a large number of treatment programmes, none of which
had addressed what he saw as the precursor to his criminal behaviour, his
experiences of neglect and abuse as a child. He was not a problematic
substance abuser, and had committed the offences (allegedly) for pure
financial gain. These prisoners pose a problem for correctional staff in
the sense that that they do not fit the prevailing paradigm, and, although
assessed as “high risk” there are simply no programmes available for
them to reduce “their” risk. The absence of individually structured
rehabilitative programmes leads to prisoners completing large numbers
of possibly irrelevant programmes just to comply with requirements for
classification or parole.

The Long and Winding Road—One Prisoner’s Account

Long termers lose a significant amount (when in programs) . . . takes them
away from employment, remote gaols, hardship inflicted—re-entry takes
more effort (Australian Prisons Project interview, programme manager).
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What happens when a prisoner, although well behaved and trusted in
their local environment nevertheless belongs to a category of prisoner
where the risk imperative is heightened? or when the prisoner’s ideas of
what will assist them to live a “good life” conflicts with risk-based
imperatives to complete programmes in custody prior to release? Does
the evidence warrant such derailment from activities such as education
and employment that have proven positive rehabilitative effects? The
experience of the prisoners interviewed for this book seems to indicate
that timing is everything when it comes to access to programmes and
services to assist in rehabilitation. Much distress and confusion occurs at
the beginning of the sentence, then a period of nothingness, then a
frenzy of activity around parole.

Too little, too late is a common theme—as is the rigid application of
the risk/needs paradigm in relation to certain categories of offenders. To
demand that a prisoner who has managed to get himself into a relatively
trusted position within an institution, near the end of his sentence
voluntarily regress in classification to complete a programme, is to ignore
the importance of the recruitment of the prisoner into his own redemp-
tion. The reduction of the period of supervised integration into the
outside world in favour of intensive offence-specific programming
appears to fly in the face of evidence as to “what works” in reducing
re-offending. This is an excellent example of the way that mundane
managerial factors can sabotage the fulfilment of the aims of sentencing.
Proper sentence management of long-term prisoners in terms of the
prevailing paradigm popular with the Parole Authority of NSW involves
staged release with plenty of time for the prisoner to adjust and for
authorities to monitor his response. This is often not possible with the
privileging of offence-specific programming, delivered in a rushed way at
the end of the sentence.

The next extract highlights a number of issues faced by inmates of NSW
prisons, high-level, risk-based decision-making, the conflict between dif-
ferent conceptions of rehabilitation (work v programming) long delays
caused by inefficient bureaucratic systems and the need for prisoners to be
proactive in their sentence management. The similarity to the prisoners
in Crewe’s study is unmistakeable—they spoke of “hoops, hurdles and
obstacles—a sense that the prison was deliberatelymaking it hard for them”
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(Crewe, Ch. 4, p. 18). In NSW this highly centralised power is heightened
with certain categories of prisoner, mostly where there is a possibility of
public or media interest. It is arguable that relative rarity of violence in
NSW makes risk-averse decision-making far more likely as the smaller
numbers cause a more concentrated focus.

A complicating factor—although not unusual—was that initially,
until he began to request information about the reasons for refusal,
Kevin says he was not made aware that he was required to complete a
drug programme, this did not arise until he applied for a reduction in
classification two years before the end of his minimum sentence. It is
interesting to note that, despite the absence of an appeal process, a
personal appeal to the relevant senior bureaucrat resulted in action. It
is also interesting to note the control at very senior levels at which
decision making about certain types of offenders occurs.

Interviewer: “So where you were, at Prison A you were recommended a
C3?” Prisoner: “Yeah . . . I got knocked back . . .And I
appealed the decision.” Interviewer: “How did you do
that?” Prisoner: “Um I wrote to the Director of
Classification and I put my case to him and I said, you
know, it’s nice throwing me out of goal after years in goal
and all my history with no money basically . . .Three times
they recommended me . . . in two years . . .Come back C3
Ngara Ngura (they said) (drug program at Long Bay) and I
said ‘Waste of time.’ . . .You know, I don’t need to address
any drug issues I’ve got the history, the runs on the board all
the clean urines.”

Interviewer: “Was it SORC that was pushing the Ngara Ngura option ?”
Prisoner: “Yeah, oh, PRLC” (Pre Release Leave Committee -a
division of SORC). Interviewer: “And how long had you
done in gaol by that point?” Prisoner: “5 years, well I’ve
done 7 now. Anyhow, I’ve had no charges, no dirty urines
or anything like that.” Interviewer: “And you were in a really
trusted job weren’t you?” Prisoner: “Yeah—no one could
understand why I kept getting knocked back.”

Interviewer: “Do you know why?” Prisoner: “No, no I got . . . I applied for
the last lot of information from PRLC under Freedom of
information . . .And I found out it was the Assistant
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Commissioner that was knocking me back . . . SORC had
recommended it, PRLC recommended it but the Assistant
Commissioner was saying no.” Interviewer: “So it goes right
up to that level?” Prisoner: “And he kept saying no. He was
the one who kept saying no and when H (another Assistant
Commissioner) got involved apparently the Commissioner
signed off on it. He pushed it all through, come back
approved and I was out of there a week later”

Interviewer: “So you’ve been in work release all this year.” Prisoner: “Yeah.”
Interviewer: “Doing what?” Prisoner: “Oh, I haven’t been work-
ing . . . by the time they get you here and do a . . . so they’ve got
to reassess you here for programs and all that stuff.” Interviewer:
“How long does that take?” Prisoner: “Weeks.” Interviewer:
“Really? Weeks?” Prisoner “Which I can’t understand that pro-
cess -and its gone as far as the Assistant Commissioner why in the
world . . .Why does it have to come here and then be approved
by the GM here? It seems senseless to me and I spent probably
eight or nine weeks waiting for that to come through. Sitting in
here doing nothing.”

Interviewer: “So what do they have to do here?” Prisoner: “Well it has to
go before the . . . they call it um giving you programs, so the
case management here and the classification here make
another . . . do another classification thing . . . and they make
a recommendation whether you’re approved for works release
whether you’re approved for day and weekend
leave . . .TAFE and it goes to the GM and then goes to
Regional and they’ve all got to sign it before it comes back
through the process.”

“And then you go for your job interview and, like, CCG
(Community Compliance Group) they take you out for
your interviews it then takes like, another, um, four weeks
for the paperwork to be processed and the worst part about it
is that a lot of blokes go for job interviews get jobs and
employers want someone now they don’t want somebody in
4 weeks time . . . so a lot of bloke will get jobs and by the
time the paper work’s put through the job is gone.”

Interviewer: “So you go for the job what do they have to do after that?”
Prisoner “Well they have to do an assessment of the company,
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they have to check them out . . . um you have to have two
sponsors at your work location so they’ve got check them out,
make sure they’ve got no criminal history. Interviewer: “So how
long did that all take?” Prisoner: “Well, six weeks.”

“ . . .Another problem is that—normally anyone who gets
employed you’ve sort of got have a minimum 3 months
left . . . so unless you’ve got a minimum of the 3 months
left a lot of employment agencies won’t take you on because
they don’t get anything out of it . . . I was just under the
three months” (Kevin).

7.5 Conclusion

The experiences of these prisoners demonstrate that considerable barriers
exist to the fulfilment of rehabilitation as an aim of sentencing. These
barriers often arise from the way that CSNSW organises itself and the
managerial imperatives and priorities that shape the sentence. In the case
of the serious offenders interviewed, overly centralised, risk-averse and
agonisingly slow decision-making and implementation, poor timing,
and overall a failure to communicate with prisoners about a plan for
their rehabilitation characterised the responses. Drafting prisoners into
their own redemption requires an understanding of the processes and
relationships that facilitate their understanding and response to their
imprisonment.

Rehabilitation in NSW prisons has, in official discourse and argu-
ably in practice, become inextricably linked to dominant practices of
actuarial risk assessment. While factors peculiar to NSW criminal
justice—for example, the close relationship between psychiatry and
criminal justice—have seen the retention of significant faith in clinical
judgment in the courts, the prisons have embraced the technology of
risk as it relates to the delivery of services to prisoners. NSW, lacking
the same respect for the professional judgment of social workers in
legal matters evident in the UK and relying more heavily on psychol-
ogists, has arguably a weaker base for the retention of the broader view
of rehabilitation evident in the UK.
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Coupled with the managerialist tendencies examined in Chap. 5, the
form of rehabilitation currently practised bears little resemblance to
those factors which prisoners believe will help them. Exemplifying
Crewe’s “soft power” (Crewe 2009 Ch. 4, p. 37), the psychological
“habitus” is felt by prisoners as an ever-present, totalising discourse
that can be used against them throughout their sentence. The constant
need to self-regulate, to adhere to the official narrative both of their
crimes and of their lives (Crewe, Ch. 4, p. 37) constitutes, for Crewe, a
new “pain” of imprisonment, one characterised by “tightness”. . . . the
grip exercised by “soft power” (Crewe, p. 37). Constant judgment was
felt as punishment (Drake 2012, p. 100)

In any practical sense, quite apart from considerations of fairness and
equity, the need to draft prisoners into their own redemption clearly
requires an appreciation of the way that they conceive of and experience
the sentence. The minutiae of prison life as illustrated in previous
chapters often becomes what the sentence is about. Overarching themes
of redemption and rehabilitation are subsumed into the managerial
apparatus of the prison until close to the end of the sentence when
accountability for the performance of the subjective expectations of the
sentence becomes the dominant paradigm.
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8
Conclusion

The central challenge for this book has been to identify and analyse the
relationship between legal sentencing and the lived experience of the
sentence. Trying to make sense of “what prison is like” as well as “what it
is for” (Crewe, 2009 Ch. 9:15) the research and theoretical propositions
relate two different macro spheres of operation (courts and prisons)
while simultaneously moving between the general and the specific in
each man’s experience.

In order to avoid abstracting the lived sentences from the socio-
political context in which they are experienced, Chap. 2 attempts to
ground these accounts with an illustration of the complex currents of
criminal justice in NSW over the past 40 years. Rapid and substantial
change in sentencing, bail and parole legislation has been accompanied
by other developments, usually on the fringes of criminal justice, which
emphasise notions of restoration and accountability. Alongside this,
however, has been a perceptible move towards more punitive criminal
justice dispositions and longer sentences.

It is arguable that, as the trial becomes relegated to the very small
minority of criminal matters the sentencing process has become the focus
of legal attention in NSW. Its prominence as the dominant paradigm in
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the court system given the high rates of pleas of guilty has been demon-
strated by the intensity of attention shown by the flurry of legislative
activity in NSW over the past 40 years (as outlined in Chap. 2). The
importance of an examination of the context in which the sentence is
experienced (Chaps. 2 and 3) is highlighted. Without this focus, the
individual is de-contextualised and the sentence is uncoupled from its
historical and socio-political habitus.

There has been a significant absence of attention to the subjective
aspects of sentencing and imprisonment both in traditional legal
accounts of sentencing and even in more broad ranging socio-logical
and socio-legal theories of penality. As Crewe puts it “Prisoners as people
become increasingly invisible in debates about imprisonment” (Crewe
Ch. 9, p. 14). This leaves not only an empirical gap, in that the actions
and reactions of the subjects of criminal justice processing are absent
from evaluation studies but further, a significant theoretical aspect of the
operation of penality is subsequently omitted or inadequately theorised.

[t]here is a significant disjuncture between the symbolic delivery of pun-
ishment by a long prison sentence, the experience of serving such a
sentence and the question of its utility in making amends for harm or
preparing an individual for their return to society. It is thus argued that
neither victim nor prisoner needs are fully addressed . . . (Drake, 2012: 75)

It is this disjuncture with which this book is concerned: the gap between
legal sentencing and the lived sentence. The complexity in the forms of
governance in the prison (where, for example, movements can be used as
a disciplinary mechanism and classification can preclude rehabilitation)
necessitates a careful untangling of the various threads of prison experi-
ence. Crewe’s insights into the way the modern prison exercises power
emphasises theway that “power can operate at a distance” (CreweCh. 9: 5).
What he calls “soft power” (p. 7) can harden and become “deeper and
heavier” prisoners describing “less in terms of weight than tightness”.
“Instead of brutalizing . . . it grips, harnesses and appropriates . . . ”
(Crewe, Ch. 9, p. 7).

A new basis for theorising sentencing is proposed in this book. The
theoretical and methodological imperative to consider the subjective
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aspects of sentencing by talking to prisoners is highlighted. The expecta-
tion that the prisoner undergo internal transformation, performed
appropriately, is linked to the earlier discussion of remorse, which, it is
argued, persists throughout the sentence. The conflicting currents of
penal managerialism, individualisation and risk are examined to show
how the “devil is in the detail” in incarceration. The effect on legitimacy
in the mind of the prisoner is foregrounded, with the additional insight
that the internal transformation required of the prisoner requires a high
level of acceptance of legitimacy. Overall, the idea that the “lived
sentence” is ongoing and may persist far beyond incarceration is
emphasised.

8.1 Theorising the Gap—Legal Sentencing
and Penal Practices

No attempt has been made to produce a general account of penality nor
to propose a direct connection between the legal habitus of sentencing
with the managerialist, risk-focussed environment of corrections.
Garland and Young’s assertion that the socially mediated nature of the
practices of imprisonment necessitates a detailing of the empirical prac-
tices that constitute the reality of the penal process informed the
research. Further, an important insight is that the philosophy of punish-
ment arises from and is mediated by these same social processes:

[p]olitical, ideological, economic, legal and other social relations do not
merely ‘influence’ or ‘shape’ or ‘put pressure upon’ penality they operate
through it and are materially inscribed in its practices (Garland & Young,
1984: p. 21).

provides the basis upon which the theoretical perspectives have been
developed.

Thus, while acknowledging the indirect nature of the relationship
between the legal habitus and that of corrections, it is contended that,
nevertheless, this perspective supports an analysis of these philosophical
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principles as they relate to real and concrete expectations by and of the
prisoner that arise from them. Some assessment of the practical applica-
tion of the sentence in the light of what is expected and as regards the
recipient of the communication is therefore necessary. In other words, if
we are to represent to sentenced people that sentencing is meant to
achieve X, Y and Z, and that you, the sentenced person are meant to
undertake F, G and H, it is incumbent on the system to ensure that first,
this has been appreciated by the person and secondly that there are
sufficient means to at least attempt to achieve these goals.

Even if not in a straightforward instrumental way, the philosophical
concepts expressed in s3A of the Crimes (Sentencing Procedure) Act that
arguably underpin our entire criminal justice system, inform and shape
the types of actions and reactions which constitute the operationalised
sentence. Just because the aims of sentencing are expressed in broad
philosophical terms does not mean that real and concrete expectations of
actions do not arise from them. It is easy to use the recognition of the
separation of powers to justify the gap between the sentence in court and
the sentence as served to excuse the system from accountability, however,
the failure of the prisoner to likewise respond is not similarly excused. The
constant scrutiny and assessment of the prisoner and the importance of the
assessment of compliance with sentence comments at the point of parole
consideration clearly demonstrate the importance of these expectations.

The implication of this for the development of theories of penality is
that, though they are socially mediated and constructed, it is not
sufficient to dismiss the aims of sentencing as irrelevant to sentencing
outcomes as they are applied to the prisoner. This is not a normative
argument, in the sense that it would be argued that the aims of senten-
cing should guide the processes of imprisonment and punishment, but
recognition of the reality of the situation for the sentenced person.
Taking this point further, and again relying on an argument usually
made in a normative way, if the assumption is made that sentencing is a
communicative enterprise (Duff, 2004) then it is necessary to identify to
whom and by whom the communication is made, what it means and
what practical consequences arise from it.

Weaving through the lived sentence are expectations of the sentenced
person—of behaviour, of attitude, and most problematically, of internal

254 The Lived Sentence



transformation. The theoretical argument in this book attempts to
provide a new basis for enquiry into the connection between the aims
of sentencing and the way the criminal justice system operates, in a way
that resonates more strongly with the actual, the empirical and the
experiential rather than merely the discursive. Punishment can never
be a purely instrumental process of implementing the goals of senten-
cing. The subjective aspects of each person’s reaction means that the
aims of sentencing may never be able to be balanced or truly propor-
tionate. This does not mean that we should stop asking what the prison
is for, nor accept the high rates of failure to fulfil what it says it sets out
to do. Of course, as Drake convincingly demonstrates the prison is “for”
other things than the control of recalcitrant individuals (Drake, 2012).

While Garland and Young see sentencing as:

part of an extended process which begins when police and prosecution
authorities decide how to process suspects and which extends beyond the
formal stage of sentencing at trial to such matters as the allocation of
prisoners to different prisons and decisions on early release (Garland &
Young, 1984: 26)

the argument in this book takes this conception one step further in that,
rather than forming “part” of this extended process, sentencing is, to the
sentenced person at least, a continuous process which can often extend
beyond the period of formal contact with the criminal justice system.

Sentencing has largely been treated as a static, unitary act of punishment,
the validity of which can be judged the moment the gavel falls (Biersbach,
2012: 1748).

To speak of the utilitarian, forward reaching aims of sentencing in terms of
static, event-based analysis is inconsistent with their very nature. The
important aim of rehabilitation which, it has been argued, underpins
many of the other aims, such as protection of the community, clearly
requires a perspective which encompasses more than the single, static event
of the court portion of the sentencing process. Even the so-called ‘just
deserts’ aspects of sentencing such as punishment and denunciation persist
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in a temporal sense beyond the courtroom, despite the philosophical
characterisation of them as ‘backward looking’. Only by ignoring the
reality of the sentenced person’s experience can this perspective be
sustained.

The artificial separation between the in-court phase of sentencing and
the lived sentence derives from the influential habitus of the legal profes-
sion that dominates the criminal justice system. That this perspective does
not accord with the reality of the lived sentence means that most theorising
about sentencing occurs from a limited base. This distorts and undermines
a proper examination of sentencing. When viewed through the lens of the
sentence as served, the requirements of the sentence acquire a different
flavour altogether and require consideration of all the elements of the
sentence, philosophical, substantive and procedural.

The recognition of the increasingly porous nature of the prison in its
extension into some communities (Berg & Delisi, 2006: 633) noted by
Baldry et al. (2008), Peacock (2008) and Weelands (2009a) in Australia,
has forced a re-examination of the previously accepted perceptions about
the nature of prison culture and its aetiology. Sparks, Bottoms and Hay
(1996) (in Neuber, 2011, p. 3) point out that the boundary between
prison and outside is “far more permeable than it appears”. The ways
that criminal justice processes contribute to the “cycling in liminal space”
of the intellectually disabled prisoners in Baldry’s study (Baldry et al.,
2008) demonstrates the fluidity and non-fixed nature of the boundaries
of the prison. The emergence of COSPS, electronic monitoring and
surveillance of parolees all extend the carceral net. These conceptions
necessitate the development of new ways to describe and explain “prison
culture” which transcend the artificial boundaries imposed by the organi-
sational aspects of criminal justice. In common with the attempt in this
book to link sentencing and imprisonment, there is an increasing emphasis
on the need to disregard institutional boundaries when examining the ways
that carceral power is manifested. Continuous and enduring in its effects,
the sentence of imprisonment is a visceral, lived experience where, on a
daily basis, the ‘sentence as served’ as opposed to the sentence as legal
artefact, constitutes a myriad of interpersonal encounters and deficits.

In conceiving the sentence as a continuous, experiential and concrete
collection of processes, attention must shift from the accepted habitus of law
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and corrections onto the reality of the nature of the experience of sentenced
people. For the prisoner, it is nonsense to conceive of sentencing as a discrete
process that is over when they leave the courtroom. In accepting these
artificially drawn boundaries theorists and practitioners are faced with an
incomplete basis upon which to theorise about penality or implement
criminal justice policy. Bridging the gulf between the habitus of legal
sentencing and the lived experience of the sentence can only be possible
through attention to the experiences of sentenced and imprisoned people.

From both a theoretical and a methodological point of view, this book
has demonstrated the necessity of attending to the experiences of prisoners
themselves. Theoretically, the subjective expectations arising from senten-
cing require it. Methodologically, the only person who is part of all of the
different processes is the sentenced person. While it may seem trite and
stating the obvious to assert that the prisoner is the only common denomi-
nator in all the stages of criminal justice processing, from arrest to senten-
cing and beyond, this fact alone necessitates a different perspective when
theorising about penal practices and punishment.

The emphasis on the minutiae of imprisonment reflects both the prison-
ers’ emphasis on suchmatters and the theoretical importance of interrogating
naturalised and “taken for granted” practices in criminal justice. The devil
really is in the detail when it comes to incarceration. Recognition of the pains
and frustrations of imprisonment embedded in the thousands of disciplinary
processes embedded in every relationship and interaction in the correctional
environment is necessary for a realistic appraisal of the sentence. The role of
mundane, processual and procedural incidents of sentencing and imprison-
ment in the fulfilment of the aims of sentencing and indeed of punishment
itself is highlighted by the requirement to respond to the sentence.

8.2 The Interviews

Subjective, Internalised, Transformative Sentences

Understandably, given the temporal nature of imprisonment ‘listening
for the number’ in court was a primary concern of the prisoners inter-
viewed. Time—the doing, wasting or killing of it, becomes the main
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game—“concern for time is ‘a constant and painful state of mind’”
(Galtung in Jewkes, 2002, p. 10). Despite the images of imprisonment
as a kind of death, like entering a deep freeze, in NSW, significant
expectations are placed on prisoners to perceive and act upon the
sentence, to earn their release.1

What happens in the courtroom has a significant, if ill appreciated
relationship with the serving of the sentence in the sense that the
definition and narrative of the offence, the nature of the offender,
what steps need to be taken to fulfil the strictures of the sentences, are
all largely defined and confined by the legal process. Comments from the
sentence will form a part of a ‘checklist’ for consideration of conditional
liberty. This construction of reality confines and defines all of the
subsequent behaviour and actions of and towards the prisoner.

Despite the importance of the remarks on sentence, the interviews
demonstrate that, outside this preoccupation with the number of years
to be served, very little of what is said by the judge is heard or under-
stood by the subject of the sentence. What may be meant to be a ritual of
condemnation tempered by the possibility of redemption can often be
heard and experienced as condemnation alone. “I’m not that bad man”
as Van says in Chap. 4. Drake (2012) recognises that words of censure
and judgment can be difficult to hear. Opportunities for meaningful
communication about the reason for the sentence, and what the prisoner
must now do to make amends, are lost.

Despite this, many prisoners internalise a sense that more is required,
both of them and of the correctional system than just ‘doing time’. This
becomes a reality when they are assessed for release on conditional
liberty. Messages of punishment and condemnation alongside more
compassionate messages of forgiveness and guidance are meant to be
and often are taken seriously by the sentenced person. While the goals of
sentencing are often lost in the ‘it’s only the number’ mentality fostered
by the legal process, the sentenced person feels, hears and experiences the
effects of the sentence through the prism of their own experience.

1 The total reversal of the paradigm of parole in NSW has been discussed earlier.
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The misperception by the sentenced person that the sentence is about
them and their needs, arguably perpetuated by a kind of “collusion”
between the court and legal and ancillary professionals, such as proba-
tion officers, may militate against this process of acceptance (Indemauer,
1996, p. 144). The prisoner, subjected to correctional sorting and
processing, may gradually realise that the risk/needs paradigm trans-
forms needs into risk and then ignores those needs not directly con-
nected to the risk of re-offending. Rehabilitation becomes as de-
personalised as the other correctional processes experienced by the
prisoner. The negative effect on the legitimacy of punishment of the
uncoupling from its philosophical base (as discussed below) often con-
tributes to confusion and negativity on the part of prisoners.

Transformation and Responsibilisation

The process of responsibilisation, which arises as part of the manage-
rialist project and is also highly compatible with the modern psycho-
correctional discourse, overlies the requirement of subjectivity/transfor-
mation. Responsibilisation, exemplified by the phrase uttered by a
programme coordinator, much quoted by interviewees “put yourself in
the driving seat”, coupled with the often arbitrary, complex decision-
making around correctional procedures such as classification, transfers
and movements can lead to the prisoner’s disengagement. Even those
prisoners with a positive attitude to their rehabilitation are often alie-
nated by the sometimes illogical and obtuse decisions made.

The requirement that the sentenced person undergo an inner, sub-
jective process of transformation in order to comply with the sentence is
the unspoken bedrock of the criminal justice and correctional industry.

If sentencing and imprisonment are part of a communicative enterprise
that relies on “the offenders capacity to understand and respond to her
imprisonment as punishment” (Duff in Weaver and Armstrong, 2011:
29), it makes sense to identify those factors and processes that have either a
negative or a positive effect, down to the minutiae of prison life. If
transformation is to be expected then consideration of the conditions
under which this is expected to take place attains paramount importance.
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The Other Side of Responsibilisation: Entitlement

As Donahue and Moore point out “clients are managed, to be sure, but
they are also entitled, an important and underexplored feature of the
managerial empowerment oriented enterprise” (Donahue & Moore,
2009: 319) (emphasis added). Responsibilisation produces expecta-
tion. For some prisoners reconciling the disparity between the expecta-
tions of what the sentence will be about with the reality of
imprisonment is part of the process of adjustment to the pains of
imprisonment.

The invitation to rehabilitate may also be taken seriously, leading to
despair and often hostility when the means to achieve this are not
available. “It’s me needs, miss, me needs” (Jason). Sparks (2002: 552)
has argued that prison conditions by definition restrict and limit choice
on the part of both custodian and prisoner. The high level of discretion
possessed by correctional authorities is compounded by confusing,
unclear messages of compliance with the managerial and security needs
of the prison complex. This leads to uncertainty when paradoxically
juxtaposed with the language of self-reliance and self-actualisation.
“Giving up rather than giving in” as Crewe says “liberates the individual
from . . . the potential for disappointment” (Crewe, Ch. 9 p. 7).

Performance

Brownlee characterises the state’s communication of censure to the offen-
der as a “performative act” (Brownlee, 2011, p. 57). The requirements of
the sentenced person arising from the sentencing process are not only
internally transformative but also performative (Leader, 2007). Remorse
and thus the potential for rehabilitation must be performed in a socially
acceptable way both at the in-court phase of the sentence but also through-
out the sentence andmost especially at the point of consideration for parole
(Hall & Rossamanith, 2015 forthcoming). To require that evidence be
demonstrated of compliance with the strictures of the sentence raises even
more questions—what is an appropriate demonstration or performance
(Leader, 2008), or of internal transformation? It has been argued that
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remorse as a mitigating factor in sentencing persists as a primary concern
throughout the sentence, manifesting in the requirements that the sen-
tenced person demonstrate (or perhaps perform) that they feel denounced,
punished, deterred, made accountable, recognise the harm done to the
victim and, in the light of this, that they endeavour to rehabilitate. Tied up
in the expression of remorse is acceptance of punishment and denunciation
and perhaps an element of self-punishment and self-denunciation.
Remorse, as an important element in the court stage of the sentencing
process, continues as a central part of the expectation that the sentenced
person will undergo and demonstrate certain internal transformations. As
with many under-interrogated assumptions about human behaviour
adopted in criminal courts, sentencing bodies largely act as if they under-
stood what it means and how to discern it (Rossmanith, 2009, 2015
forthcoming). Rossmanith’s recent interviews with judicial officers in
NSW demonstrate the complexity of this assessment. Even if on some
level the person knows that a credible performance of remorse is required
of them, at the same time they must display it spontaneously. Those
maintaining their innocence are completely outside the frame of reference
of this idea of redemption.

Thus, although imprisonment remains disconnected inmany ways from
the legal processes of sentencing, this primary and fundamental require-
ment continues throughout. In the transformation of the legal into the
lived sentence, the requirement that the sentenced person undergo an
internal subjective process of transformation rests on their acceptance of
the messages of reproach. The ‘remorse’ spoken of during the in-court
sentencing phase and the ongoing demonstration of contrition is a con-
tinuous theme which connects the in-court sentencing process with the
processes of assessment throughout the sentence but in particular prior to
conditional release. Some of the interviews highlighted the fact that
remorse may be a gradual process, the effect of being charged, held on
remand and enduring a trial, for many precluded the acceptance of
responsibility until sometime into the serving of the sentence. Despite
the diversity in prisoner responses, the findings strongly support the
contention that remorse or the lack of it is a central concern in the processes
of sentencing and imprisonment, despite the lack of academic and legal
attention.
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The meaningfulness of the sentence requires not only clear commu-
nication about what is required and provision of the means to achieve it,
but it also requires an internal commitment on the part of the sentenced
person (Weaver & Armstrong, 2011). To be able to be “receptive to
(the) reproach” requires a significant degree of internal acceptance.
Furthermore, the response must also be appropriately demonstrated.
Feigned remorse or redemption is perceived as unacceptable (Hawkins,
2003, p. 202). The charade is that, as much as it is expected, it is valued
more highly if given freely rather than coerced or even required. This
results in a complex situation for the punished person who must appear
spontaneously remorseful.

The psychological implications of this doublethink are complex
enough without then transposing this on the complex jurisprudential
aspects of sentencing. The question of the level of understanding of and
reaction to the messages of sentencing and punishment by the recipient
is a crucial part of the recruitment of the individual into the project of
redemption. This is an implicit and powerful requirement of our goals of
sentencing. As Ward and Maruna point out, “If participants themselves
do not engage with or commit themselves to an intervention the ‘treat-
ment’ cannot really claim to be of much help” (Ward and Maruna,
2007, p. 19). Sentenced people must be convinced that their wrong-
doing requires action on their part. Privileging the importance of the
commitment of the participant to redemption requires attention to the
subjectivity of the person, to their hopes, wishes and aspirations to live
what Ward and Maruna call a “better life” (Ward & Maruna, 2007,
p. 24).

It has been suggested in Chap. 3 that acceptance of the official
narrative may arise as an obligation from the sentencing aim of ‘account-
ability’, the requirement that the sentenced person not only accept it but
also be able to weave his own acceptable “redemption script” around it
(Maruna, 2001, p. 87). Arguably, the recent introduction of restorative
justice concepts adds yet another layer of expectation to the sentence;
restoration may underpin some of the newer aims such as accountability
and recognition of harm to the victim. Arising from this is the expecta-
tion that the prisoner will not only accept the official narrative but also
take steps to demonstrate it. Likewise, the prisoner must demonstrate
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appropriately, recognition of harm to the victim. In this way, the often-
conflicting aims of sentencing persist in the performance of the sentence.
While being punished and denounced by imprisonment, the prisoner
must also demonstrate that he has responded adequately to the other
sentencing aims expressed by the judge.

The men interviewed demonstrated their confusion and lack of
personal skills to successfully perform such a transformation, even it
were possible in the environment of the prison. They must conform to
the official narrative of both the offence and their own personal
deficiencies, despite the difficulty of accepting such negative assess-
ments of themselves. These struggles are pathologised instead of being
viewed as a normal reaction to criticism of fundamental aspects of the
self.

Legitimacy and the Aims of Sentencing

The disconnection of the sentencing process as legal artefact from the lived
experience of the sentence, while dominant in both legal and correctional
discourse, results in damage to the legitimacy of both systems, particularly
from the point of view of the sentenced person.

legitimacy . . . demands reference to standards that can be defended exter-
nally in moral and political argument. In the first instance this stipulates
attention both to procedural and relational dimensions of prison regimes;
in other words, to the recognition of prisoners in terms both of their
citizenship and their ordinary humanity. More ultimately it also calls for
accounts both of the justice of the laws and procedures which put them in
prison, and of the rationales which claim to justify their confinement.
(Sparks and Bottoms, 1996: 59)

These “rationales”, it has been argued, are the aims of sentencing as
applied in the individual case. The uncoupling of the theoretical basis of
sentencing from its visceral manifestation has a negative effect on the
legitimacy of our criminal justice system (Sparks & Bottoms, 1996).
Prisons may “perform legitimacy but do not achieve justice” (Crewe,
2009, Ch. 9, p. 6). Relegating legal sentencing to static, event-based
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analysis misses the point of the sentence and may lead to a form of
“imaginary sentencing” (Tombs, 2008). Conversely, the isolation of the
sentence as served from the philosophical aims of sentencing may result
in mere warehousing of prisoners. As Liebling points out, “questions of
exterior legitimacy . . . can only be satisfactorily addressed if we develop a
fuller understanding of the interior quality of the prison” (Liebling,
2004, p. xxi).

If legitimacy is important as regards the daily functions of the
prison, it is even more important in relation to the expectations of
personal transformation implicit in the sentence. It seems clear that
the type of internal transformation that arises from the aims of
sentencing requires, or at least is greatly facilitated by, the commit-
ment of the sentenced person. People need to be drafted into their
own redemption. This requirement that the sentenced person accepts
the official narrative, both of the offence and of himself is taken for
granted, but arguably requires a high level of insight and personal
acceptance. It could be argued that the adversarial legal process itself
militates against such an acceptance, with its emphasis on contesta-
tion. To drop this stance and accept negative assessments of char-
acter and morality while complying with confusing prison regimes is
often a bridge too far for the prisoner.

8.3 The Impact of Risk Focused
Managerialism—Imaginary Sentences?

Examination of the increasing dominance of actuarial calculations of
risk, introduced in Chap. 2 as an important development in the socio-
political history of NSW criminal justice, is continued in Chap. 3 in
relation to sentencing. These discussions form the basis for further
theorising about the new form of “rehabilitation” which has resulted
in Chap. 7. In an era of growth in prison numbers, including huge rises
in unsentenced prisoners, risk as it applies to security concerns and the
exigencies of managerial correctionalism overrides the need for sentence
and pre-release planning (Drake, 2012). Action is taken in arbitrary and
counterproductive ways with little concern to the needs of the prisoner
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to fulfil the strictures of the sentence until the last 6 months before the
prisoners EPRD.2 The concept of “imaginary penalities” as expounded
by Carlen (2008) and by Tombs (2008) in relation to sentencing
provided an important theoretical underpinning to the main conten-
tions of this book. The prisoners interviewed reported experiences which
uncannily resonated with this conception, both in relation to their in-
court experience, where Tombs’ insights into sentencing were particu-
larly apposite, and in their experience of imprisonment, where the
‘imaginary sentence’ is the one being constituted and thereafter exam-
ined by the Parole Authority.

The disconnection of the aims of sentencing from the sentence can
lead to the “dystopian vision” counselled against by Zedner (2002) and
Brown (2005), in action. Correctional managerialism on its own
becomes empty and meaningless without a clear vision of the aims of
the sentence and what it entails for both the sentenced person and the
state. The interview data tends to indicate that much of the commu-
nication at sentence, flawed though it is, becomes subverted through
the process of correctional managerialism and risk-averse decision
making into a distorted version of rehabilitation. Programme partici-
pation is the only way to reduce ‘risk’ and gain conditional liberty, as
Crewe explains:

[t]his is a particular version of rehabilitation. It has authoritarian as well as
humanitarian features. It is more paternalistic than maternalistic . . . It
eschew conventional methods of paternal power . . . It polices indirectly
and anonymously (Crewe, 2009, Ch. 9, p. 2).

The coexistence of the rhetoric of rehabilitation with the reality of risk-
averse and cost-conscious correctionalism has resulted in a form of ‘reha-
bilitation’ privileging completion of cognitive behavioural programmes.
These factors, allied with a strengthened role for psychologists in correc-
tions following their predominance of the ‘what works’ movement, have

2The CSNSW has recently created an assessment unit for “serious offenders”. It is hoped that
some evaluation of this service will occur (including interviews with prisoners) to assess whether
there has been any improvement in this regard.
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further strengthened this dominance.3 Conflicts between other no less
legitimate paths to rehabilitation (e.g. work) are arguably compromised
by the predominance of psychological programming. Concomitantly, the
“prisoner as client” (Donahue &Moore, 2009) is responsibilised for his or
her own redemption through the managerial actuarialism of the modern
correctional project (Donahue & Moore, 2009: 324). The mismatch
between the expectation of personal agency and the ability of the individual
to negotiate the prison system with its lack of choice and arbitrariness
contributes to the pains of imprisonment and undermines legitimacy.

It has been demonstrated (in Chap. 3) that, while a varied approach is
evident in the practice of judges, risk assessment dominates correctional
practices. The pervasive nature of the use of these instruments may
herald an increased role in criminal justice generally. For correctional
staff the sentence is all about the reality of managing bodies. Shot
through with conceptions of correctional managerialism, risk, and new
conceptions of rehabilitation, transformation and redemption, correc-
tional management must also take place in a context of severe budgetary
constraints. Chapter 5 examines this managerial apparatus, what Drake
calls “the bulky machinery” of the modern prison (Drake, 2012) and the
effect on the lived sentence. The shaping of conceptions of risk by the
correctional environment has in turn fed into new conceptions of risk
and rehabilitation.

While insidious and highly relevant to the experiences of each of the
men interviewed, risk as a paradigm of assessment and management of
bodies operates in the shadows of criminal justice and in a somewhat
uneasy alliance with the psychiatric medical model. Much of the data in
the interviews is only obliquely about the risk of the individual, impli-
citly, the friendly tone of the interviews contained the assumption that
the interview subjects were not ‘risky people’ that the interviewer would
treat them as people of worth whose opinion was sought and valued. For
professionals it is the language du jour, for the prisoner, another
imposed categorisation which must be negotiated. As the prisoner is
subject to a range of sorting procedures, it may well blend into the

3 It is not suggested that these programmes may not be beneficial for some prisoners.
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background until parole, when risk of re-offending becomes of primary
concern to the authorities. Frustration was expressed about the static
nature of risk, particularly for sex offenders. Despite compliance with the
strictures of the sentence, often nothing could be done to reduce the
perception of risk. This sense of powerlessness seemed to conflict with
the expectation of some prisoners that rehabilitation would be rewarded
by redemption. Hence, the attribution of risk status can represent a
significant and permanent barrier to redemption.

8.4 Conclusion: The Lived Sentence as
Communication: The Devil in the Detail

The contention that punishment and therefore sentencing has meaning
that reflects the goals of sentencing is a more controversial proposition
than it may appear. The perception that sentencing is only or primarily
what happens in the courtroom is constantly perpetuated by legal
analysis. For sentencing to have meaning beyond the symbolic, perfor-
mative and expressive pronouncements of the courtroom, it makes sense
that its effect should flow through the operationalisation of the words
spoken by the judge into the serving of the sentence, and sometimes
beyond. Implicit in the processes and discourses of sentencing, correc-
tionalism and parole is the proposition that sentencing involves ‘more
than a number’, more than a courtroom pronouncement and that its
effect continues outside the courtroom. While it is clear that the punitive
and denunciatory aspects of imprisonment continue sometimes far
beyond the sentence, it appears much less clear that the more positive
rehabilitative aspects of the sentence do the same.

The logical consequence of the acknowledgement of this is a different
theoretical focus on the sentence as a lived, visceral experience, contin-
uous and containing prescriptions for action on the part of both the
sentenced person and the state. Woven together in the experience of
living the sentence are the experiences of being sentenced, of being
denounced, punished and told to rehabilitate. All of this is to be assessed
by way of a set of actuarial practices that have distorted the basic
approach of rehabilitation to become an exercise in risk management.
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Discretionary decision-making involving moral judgments about
remorse and the willingness to make amends still operates in the sha-
dows of this scientific approach to risk.

The manifold diverse systems of governance that characterise the
prison have fostered the formation of new structures of power and
legitimacy which, while “softer” than the old regimes of physical
punishment, are no less confining and controlling. (Crewe, 2009,
Ch. 9, p. 4) Prisoner responses demonstrate that every interaction in
prison is heavy with meaning. Prisoners must know without being
told clearly what they must do or say in order to demonstrate their
eligibility for conditional liberty or release. If they have failed to meet
expectations before as in the case of the 40% of prisoners who have
been there before, then the screws are tightened still more, the bar
raised still higher.

This book has sought to demonstrate that the divergence between the
contradictory official discourses and the inner experience of the pun-
ished person not only exists but is important. The sentence contains
requirements that go far beyond the confines of the courtroom and
which need to be made explicit and communicated clearly. The effect of
the disconnection between the aims of sentencing is a reduction in the
legitimacy of sentencing from the perspective of the prisoner. This has a
clear detrimental effect on the performance of the sentence and thus its
efficacy in carrying out these aims.
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